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A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE 

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO CONSIDER 

EFFECTS ON WATER QUALITY AND AQUIFER RECHARGE RATES WHEN 

ISSUING PERMITS TO BENEFICIALLY USE WATER AND WBEN APPROVING 

CHANGES IN APPROPRIATION RIGHTS; PROVIDING THAT UNITS OF 

LOCAL GOVERNMENT MAY REQUEST DESIGNATION OF A CONTROLLED 

GROUND WATER AREA; AND AMENDING SECTIONS 85-2-311, 85-2-402, 

85-2-506, AND 85-2-507, MCA," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-311, MCA, is amended to read: 

•ss-2-311. Criteria for issuance of permit. (1) Except 

as provided in subsections (2) and (3}, the department shall 

issue a permit if: 

ill the applicant proves by substantial credible 

evidence that the following criteria are met: 

tat.L!.l there are unappropriated waters in the source of 

supply at the proposed point of diversion: 

t~tJJU_ at times when the water can be put to the use 

proposed by the applicant; 
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t±±t~ in the amount the applicant seeks to 

appropriate; and 

t¼iit1£l during the period in which the applicant seeks 

to appropriate, the amount requested is reasonably 

available; 

tbtili..1. the water rights of a prior appropriator will 

not be adversely affected; 

tet(iii) the proposed means of diversion, construction, 

and operation of the appropriation works are adequate; 

tdt~ the proposed use of water is a beneficial use: 

tet~ the proposed use will not interfere unreasonably 

with other planned uses or developments for which a permit 

has been issued or for which water has been reserved; and 

tft~ the applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use; and 

{b) the department has no information from any source 

that constitutes substantial credible evidence indicating 

that: 

(i) for ground water, the proposed amount of water to 

be put to beneficial use will exceed long-term aquifer 

recharge rates, considering existing surface water right 

a~riatig_ns; and 

(ii) the proposed use of water will adversely affect: 
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(A) the quality of the water in the source of supply to 

the extent that the water right of a prior appropriator is 

rendered unusable for its prior use; or 

(B) the holder of a permit to discharge sewage, 

industrial wastes, or other wastes issued pursuant to Title 

75, chapter 5, part 4. 

(2) The department may not issue a permit for an 

appropriation of 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water unless the 

applicant proves by clear and convincing evidence that: 

(a) the criteria in subsection {l) are met; 

(b) the rights of a prior appropriator will not be 

adversely affected; 

(c) the proposed appropriation is a reasonable use. 

Such a finding shall be based on a consideration of the 

following: 

(i) the existing demands on the state water supply, as 

well as projected demands such as reservations of water for 

future beneficial purposes, including municipal water 

supplies, irrigation systems, and minimum streamflows for 

the protection of existing water rights and aquatic life; 

{ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing beneficial uses in the source of supply; 

(iv) the availability and feasibility of using 
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low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

( 3) (a) The state of Montana has long recognized the 

importance of conse[ving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requi[ements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the criteria in this 

subsection (3) must be met before out-of-state use may 

occur. 

(b) The department may not issue a permit for the 

appropriation of water for withdrawal and transportation for 

use outside the state unless the applicant proves by clear 

and convincing evidence that: 
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(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (1) or (2) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

{iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In 

clear and 

subsections 

determining whether the applicant has proved by 

convincing evidence that the requirements of 

(3)(b) (ii) and (3) (b)(iii) are met, the 

department shall consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

application could feasibly be transported to alleviate water 

shortages within the state of Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a permit or a lease to withdraw 

and transport water for use outside the state, the applicant 

shall submit to and comply with the laws of the state of 
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lease, and use of 

(4) To meet the substantial credible evidence standard 

in this section, the applicant shall submit independent 

hydrolagic or other evidence, including water supply data, 

field reports, and other information developed by the 

department, the U.S. geological survey, or the U.S. soil 

conservation service and other specific field studies, 

demonstrating that the criteria are met. 

( 5) An appropriation, diversion, impoundment, use, 

restraint, or attempted appropriation, diversion, 

impoundment, use, or restraint contrary to the provisions of 

this section is invalid. An officer, agent, agency, or 

employee of the state may not knowingly permit, aid, or 

assist in any manner an unauthorized appropriation, 

diversion, impoundrnent, use, or other restraint. A person or 

corporation may not, directly or indirectly, personally or 

through an agent, officer, or employee, attempt to 

appropriate, divert, impound, use, or otherwise restrain or 

control waters within the boundaries of this state except in 

accordance with this section.'' 

Section 2. Section 85-2-402, MCA, is amended to read: 

"85-2-402. (Temporary) Changes in appropriation rights. 

( 1) An appropriator may not make a in an 

appropriation right except as permitted under 

change 

this section 
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and with the approval of the department or, if applicable, 

of the legislature. 

(2) Except as provided in subsections (3) through {5), 

the department shall approve a change in appropriation right 

if~ 

ill the appropriator proves by substantial credible 

evidence that the following criteria are met: 

tatl_ij_ The the proposed use will not adversely affect 

the water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved•~ 

tbt..Ll:ll Exeept except for Q ledse authorization pursuant 

to 85-2-436 that does not require appropriation works, the 

proposed means of diversion, construction, and operation of 

the appropriation works are adequate~~ 

teti.l.li.l ~"e the proposed use of water is a beneficial 

use~; and 

tdt.t.ltl Phe the applicant has a possessory interest, or 

the written consent of the person with the possessory 

interest, in the property where the water is to be put to 

beneficial use; and 

(b) the department has no information from any source 

that constitutes substantial credible evidence indicating 

that: 

ill for ground water, the change in appropriation~ 
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will cause long-term aguifer withdrawal rates to exceed 

lon_s-term ag_uifer recharge ratesr considering existing 

surface water right appropriations: and 

(ii) the change in appropriation right will adversely 

affect: 

JA)_ the quality of the water in the source of supply to 

the extent that the water right of a prior appropriator is 

rendered unusable for its prior use; or 

(B) the holder of a permit to discharge sewa.9...!:..!. 

industrial wastes, or other wastes issued pursuant to Title 

75, chapter 5, part 4. 

{3) ~·he department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

{a) the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

( i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum strearnflows for the protection of 

existing water rights and yquatic life; 

(ii) the benefits to the applicant and the state; 
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(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the 

impacts of 

probable significant adverse environmental 

the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met: and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 
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rights held by the united States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

{b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

{i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

{iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (5)(b){ii) and (5)(b)(iii) will be met, the 

-10-
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legislature shall 

or projected water 

the subject of 

might feasibly 

the 

be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 
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hold one or more hearings upon any other proposed change if 

it determines that a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

an the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

(10) A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

-12-
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section. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. An officer, agent, 

agency, or employee of the state may not knowingly permit, 

aid, or assist in any manner an unauthorized change in 

appropriation right. A person or corporation may not, 

directly or indirectly, personally or through an agent, 

officer, or employee, attempt to change an appropriation 

right except in accordance with this section. (Terminates 

June 30, 1993--sec. ll, Ch. 658, L. 1989.) 

85-2-402. (Effective July 1, 1993) Changes in 

appropriation rights. (1) An appropriator may not make a 

change in an appropriation right except as permitted under 

this section and with the approval of the department or, if 

applicable, of the legislature . 

(2) Except 

the department 

right_:_ 

as provided in subsections (3) through (5), 

shall approve a change in appropriation 

.!2.l_ if the appropriator proves by substantial credible 

evidence that the following criteria are met: 

tat.ill ~he the proposed use will not adversely affect 

the water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reservedoL 

tbt@J.. ~h~ the proposed means of diversion, 
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construction, and operation of the appropriation works are 

adequate-.1, 

tet.Ll..i..U. ~he the proposed use of water is a beneficial 

use-.; and 

t~+(iv) ~he the applicant has a possessory interest, or 

the written consent of the person with the possessory 

interest, in the property where the water is to be put to 

beneficial use; and 

(b) the department has no information from any source 

that constitutes substantial credible evidence indicating 

that: 

_{i) for ground water, the change in appropriation right 

will cause long-term aquifer withdrawal rates to exceed 

lon.9.-term aquifer recharge rates, considering existing 

surface water right appropriations~ and 

(ii) the change in appropriation right will adversely 

affect: 

(A) the quality of the water in the source of supply to 

the extent that the water right of a prior appropriator is 

rendered unusable for its prior use; or 

l..!U the holder of a permit to discharge sewa~ 

industrial wastes, or other wastes issued pursuant to Title 

75, chapter 5, pdrt 4. 

(3) The department may not dpprove a change in purpose 

of use or place ot use of an appropriation of 4,000 or more 

-14-
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acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands ort the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv} the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made: 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the 

impacts of 

probable significant adverse environmental 

the proposed use of water as determined by the 

department pursuant to Title 75, chapter 

chapter 20. 

1, or Title 75, 

(4) The department may not apprcve a change in purpose 

of use or place of use for a diversion that results in 4,000 
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or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that 

subsections (2) and (3) are met; and 

(b) the department then petitions the 

the er i ter ia in 

legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

( 5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if a,pplicable,. the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

-16-
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approves after one or more public hearings that: 

{i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

{ii) the proposed out-cf-state use of water is not 

contrary to water conservation in Montana; and 

{iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (S)(b)(ii) and (S)(b)(iii) will be met, the 

department and, if applicable, the 

consider the following factors: 

legislature shall 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 
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(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that such a change might adversely affect the 

rights of other persons. 

{7) The department or the legislature, if applicable, 

may approve a change subject to such terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department vr leoi~:ature or if the terms, conditions, 

restrictio:.s, and limitations of the change approval are not 
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complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9} The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in 

(10) A person holding an issued permit 

Helena. 

or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized change in 

appropriation right. No person or corporation may, directly 

or indirectly, personally or through an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance with this section. 11 

Section 3. section 85-2-506, MCA, is amended to read: 

"85-2-506. Controlled ground water areas -- designation 

or modification. (1) The board may designate or modify 

controlled ground water areas as provided in this part. 
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(2) Designation or modification of an area of 

controlled ground water use may be proposed to the board by 

the department on its own motion, by request of a unit of 

local government, including a county, an incorporated city 

or town[, or a local water quality district}, or by 

petition signed by at least 20 or one-fourth of the users 

(whichever is the lesser number} of ground water in a-grettnd 

W8~er the area proposed for designation, or the existing 

controlled ground water area, wherein there are alleged to 

be facts showing: 

(a} that ground water withdrawals are in excess of 

recharge to the aquifer or aquifers within such ground water 

area; 

(b) that excessive ground water withdrawals are very 

likely to occur in the near future because of cohsistent and 

significant increases in withdrawals from within the ground 

water area; 

(C) that significant disputes regarding priority of 

rights, amounts of ground water in use by appropriators, or 

priority of type of use are in progress within the ground 

water area; 

(d) that ground water levels or pressures in the area 

in question are declining or have declined excessively; or 

(e) that excessive ground water withdrawals would cause 

contaminant migration and a degradation of ground water 

-20-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1355/01 

quality within the ground water area. 

(3) When such a proposal is thus made, the board shall 

fix a time and place for a hearing, which time shall not be 

less than 90 days from the making of the proposal. The place 

for the hearing shall be within or as close as practical to 

the controlled ground water area. 

(4) The depactment shall publish a notice of the 

hearing, setting forth therein: 

(a) the names of the petitioners: 

(bl the description by legal subdivisions (section, 

township, range) of all lands included in or proposed to be 

included in the ground water area or subarea; 

(C) the pucpose of the heacing; and 

(d) the time and place of the hearing where any 

interested person may appear, either in person or by 

attorney, file written objections to the granting of the 

proposal, and be fully heard. 

(5) Such notice of hearing shall be published at least 

once in each week for J successive weeks not less than 30 

days before the date of the hearing in a newspaper of 

general circulation in the county or counties in which the 

ground water area or subarea is located. The department 

shall also cause a copy of the notice, together with a copy 

of the petition, to be served by mail, not less than 30 days 

before the hearing, upon each well driller licensed in 
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Montana whose address is within any county in which any part 

of the area in question is located; upon each person or 

public agency known from an examination of the records in 

the department 1 s office to be a claimant or appropriator of 

ground water in the area in question (claimant or 

appropriator meaning one who diverts, impounds, or withdraws 

ground water and not merely one who uses or obtains ground 

water from another who diverts, impounds, or withdraws 

ground water); upon the bureau; and upon the mayor or 

chairman of the governing body of each incorporated 

municipality located in whole or in part within the proposed 

ground water area. The department may also serve notice upon 

any other person or state or federal agency that the 

department feels may be interested in or affected by the 

proposed designation or modification of a controlled ground 

water area. The petition need not be served on any 

petitioner. A copy of the notice, together with a copy of 

the proposal~ shall be mailed to each person at his 

last-known address, and such service shall be complete upon 

depositing it in the post office, postage prepaid, addressed 

to each person on whom it is to be served. Publication and 

mailing of such notice as pcescribed herein, when completed, 

shall be deemed to be sufficient notice of such hearing to 

all interested pe=s~ns.'' 

Section 4. Section 85-2-507, MCA, is amended to read: 
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"85-2-507. Liaiting withdrawals modification of 

order. (1) At the time set for the hearing, the board shall 

proceed to hear oral and written evidence relevant to the 

designation or modification of the controlled ground water 

area presented by the bureau, the department, and any other 

interested party. A full record shall be kept of all 

evidence taken at the hearing. The procedure shall be such 

as to secure a full, fair, and orderly proceeding and to 

permit all relevant evidence to be received. The common-law 

and statutory rules of evidence shall apply only upon 

stipulation of all parties. 

(2) After the conclusion of the hearing, the board 

shall make written findings and an order. The board shall by 

order declare the area in question to be a controlled ground 

water area if the board finds on the basis of the hearing 

that: 

(a) the public health, safety, or welfare requires a 

corrective control be adopted; and 

(b) (i) there is a wasteful use of water from existing 

wells or undue interference with existing wells; 

{ii) any proposed use or well will impair or 

substantially interfere with existing rights to appropriate 

surface water or ground water by others; or 

(iii) the facts alleged in the petition or the request 

by a unit of local government as required by 85-2-506(2) are 
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true. 

(3) The order shall define the boundary of the 

controlled ground water area and shall indicate which of the 

ground water aquifers located within the area in question 

are included within the controlled ground water area. Any 

number of ground water aquifers which wholly or partially 

overlie one another may be included in the same controlled 

ground water area. 

(4) The order may include the following corrective 

control provisions: 

{a) a provision closing the controlled ground water 

area to further appropriation of ground water, in which 

event the department shall thereafter refuse to accept any 

applications for beneficial water use permits to appropriate 

ground water located within such controlled area; 

(b) a provision determining a permissible total 

withdrawal of ground water in the controlled area by day, 

month, or year and permitting the board to apportion such 

permissible total withdrawal among the appropriators holding 

valid rights to the ground water in the controlled area in 

accordance with the relative dates of priority of such 

rights; 

{c} a provision according preference, without reference 

to relative priorities, to withdrawals of ground water in 

the controlled area for domestic and livestock purposes 
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other beneficial 

to agricultural, 

domestic), and 

recreational purposes, in such order as the board considers 

advisable under the circumstances; 

(d) a provision reducing the permissible withdrawal of 

ground water by any appropriator or well in the controlled 

area: 

used 

(e) 

by 

when two or more wells in the controlled area are 

the same 

total permissible 

appropriator, a provision adjusting the 

withdrawal of ground water by the 

appropriator or a provision forbidding the use of one or 

more such wells: 

(f) a provision requiring and specifying a system of 

rotation of use of ground water in the controlled area; 

(g) provisions making such additional requirements as 

are necessary to protect the public health, safety, and 

welfare in accordance with the intent, purposes, and 

requirements of this part and the laws of the state. 

(5) (a) If at the conclusion of the hearing the board 

finds that sufficient facts are not available to designate 

or modify a permanent controlled ground water area, the 

board may by order designate the area in question to be a 

temporary controlled ground water area. Such order may 

include the corrective control provisions contained in 
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subsection (4). A temporary controlled ground water area 

shall be designated as such for a period not to exceed 2 

years from the date of the board's order designating the 

temporary controlled ground water area. The board may, for 

sufficient cause, extend the time period for an additional 2 

years, and in this case all ground water appropriators in 

the controlled ground water area shall be notified of the 

extension. 

(b) During the 2-year period, the department shall 

commence studies necessary to obtain the facts needed to 

assist in the designation or modification of a permanent 

controlled ground water area. Facts gathered during the 

study period shall be presented at a hearing prior to the 

designation or modification of a permanent controlled ground 

water area. All parties appearing at the first hearing shall 

be served notice of this hearing by mail at least 30 days 

prior to the date set for the hearing. The service shall be 

complete upon deposit of notice at the post office, postage 

prepaid, addressed to each person on whom service is to be 

made. Mailing of the notice, when completed, shall be 

considered to be sufficient notice of the hearing to all 

persons directly affected. The department shall file in its 

records proof of service by its own affidavit. The hearing 

shall be conducted hy the board in the manner of the first 

hearing, and the board shall make written findings of fact 
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and conclusions of law and issue an order according to the 

provisions set forth in subsections (l) through (4). In the 

event the department does not complete the necessary study 

in the 2-year period or extension thereof, the temporary 

controlled ground water area designation will terminate at 

the end of the 2-year period or extension. 

(6) The department may enforce the order and bring an 

action for an injunction in a district court of a district 

in which all or part of the area affected is located, in 

addition to all other remedies. 

(7) The order of the board shall be published and 

mailed by the department in the manner and for the length of 

time as prescribed by 85-2-506 for the publication and 

mailing of the notice of hearing, except that a copy of the 

written findings and order of the board shall be mailed 

instead of a copy of the proposal and, except ft1rther, that 

a copy of the order, together with a copy of the written 

18 findings, shall be mailed to each petitioner at his 

19 last-known address. The department shall file a copy of the 

20 order with the county clerk of each county within which any 

21 part of the controlled ground water area lies, and the 

22 county clerk shall record the order without fee. The 

23 department shall file in its records proof of service by its 

24 own affidavit oE service. Upon publication and mailing of 

25 s~ch order as prescribed herein, the order shall be final 
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and conclusive unless an appeal therefrom is taken. 

(8) The board may by order sqspend, modify, or revoke 

any order made as provided in this section upon such notice 

and in such manner as is reasonable under the circumstances. 

A copy of each suspension, modification, or revocation shall 

be served or filed and recorded as provided for orders in 

subsection (7). 

(9) While a matter is pending before the board, the 

department may restrict further development of the subarea." 

NEW SECTION. Section 5. Coordination instruction. If 

Senate Bill No. 136 is not passed and approved, the 

bracketed reference in [section 3(2}] to a local water 

quality district is void. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0303, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

This proposed legislation generally affects three sections of the law as follows: l)Adds permit criteria upon which the 
Department of Natural Resources and Conservation must assess new permit applications to determine whether the amount 
requested will exceed long-term aquifer recharge rates, possible effects to water quality of existing water rights, and 
possible effects to wastewater discharge permits. 2)Adds change criteria upon which the department must assess new change 
applications to determine the same issues as noted in #l. ))Expands the controlled groundwater area statutes to allow "a 
unit of local government, including a county, an incorporated city or town, or a local water quality district" to petition 
the Board of Natural Resources and Conservation for designation of a controlled groundwater area. 

ASSUMPTIONS: 

1. Additional administrative processing requirements required of the will be extensive to assess the new proposed permit 
and change application criteria and groundwater petitions. 

2. Approximately 410 permit applications and 190 change applications per year must be reviewed by the department to assess 
the new permit and change criteria proposed by this bill. 

3. Approximately 200 permit and change applications per year involve groundwater sources. 
4. One FTE would be needed to review all water quality records and wastewater discharge permits with the Department of 

Health and Environmental Sciences in order to process the 410 permit and 190 change applications each year. 
5. One FTE would be needed to review 200 groundwater permit and change applications per year and assess long-term aquifer 

recharge rates and effects to surface water sources. 
6. One-half FTE would be needed to process three new groundwater petitions each year, since qualified petitioners have been 

expanded. Also, Form No. 611-0bjection to Application, and Form No. 630-Petition to the DNRC for Controlled Groundwater 
Area must be revised and reprinted to accommodate the new amendments. 

7. Three groundwater petitions will bring in $100 each in petition application fees and additional reasonable costs will 
bring in $1,500 per year for a total of about $1,800 additional expected funding each year. 

FISCAL IMPACT: 

see next page 

~ 

ROD SUNDSTED, BUDGET DIRECTOR 
z-a-11 ddi9t 

DATE CECIL WEEDING, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for SB0303. as introduced s B .1tJ1 



Fiscal Note Request, 5B0303. as introduced 
Form BD-15 
Page 2 

FISCAL IMPACT: 
Department of Natural Resources and Conservation: 

FY 92 
Current Law froposed Law 

Ex12engiture:i· 
FTE 0.00 2.50 
Personal Services 0 74,000 
Operating Costs 0 300 

Total 0 74,300 
Funding: 
General Fund 0 72,500 
Water Rights Funds (02) 0 1.~00 

Total 0 74,300 

LONG-RANGE EFFECTS OF PROPOSED LEGISlATION: 

93 
DHference Current Law Proposed Law Difference 

2.50 0.00 2.50 2.50 
74,000 0 78,000 78,000 

300 300 JOO 
74,300 0 78,300 78,300 

72,500 0 76,500 76,500 
1 800 Q 1,800 l,SOQ 

74,300 0 78,300 78,300 

It is anticipated that the impact identified in this fiscal note would remain about the same for future fiscal years. 

---·----
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SENATE BILL NO. 303 

INTRODUCED BY WEEDING, T. BECK, YELLOWTAIL, GRADY 

BY REQUEST OF THE ENVIRONMENTAL 

QUALITY COUNCIL 

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE 

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO CONSIDER 

EFFECTS ON WA~BR--eHAbr~¥--ANB AQUIFER RECHARGE RATES WHEN 

ISSUING PERMITS TO BENEFICIALLY USE WATER AND WHEN APPROVING 

CHANGES IN APPROPRIATION RIGHTS; PROVIDING THAT UNITS OF 

LOCAL GOVERNMENT MAY REQUEST DESIGNATION OF A CONTROLLED 

GROUND WATER AREA; AND AMENDING SECTIONS 85-2-311, 85-2-402, 

85-2-506, AND 85-2-507, MCA." 

STATEMENT OF INTENT 

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL TO 

PROVIDE DIRECTION TO THE DEPARTMENT OF NATURAL RESOURCES AND 

CONSERVATION CONCERNING THE ADOPTION OF RULES. THE 

DEPARTMENT IS REQUIRED TO ISSUE PEllMITS TO BENEFICIALLY USE 

WATER ANO APPROVE CHANGES IN APPROPRIATION RIGHTS IF THE 

DEPARTMENT HAS NO SUBSTANTIAL CREDIBLE EVIDENCE INDICATING 

THAT THE BENEFICIAL USE OR CHANGE IN RIGHT WOULD CAUSE 

LONG-TERM AQUIFER RECHARGE RATES TO BE EXCEEDED. 'rHE 

LEGISLATURE RECOGNIZES 'I'HAT NEW WATER WITHDRA~ALS AND 

CHANGES IN APPROPRIA1'ION RIGHTS CAN CAUSE LONG-TERM AQUIFER 

~-n, Ceg,,,,,.,. Counc" 
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RECHARGE RATES TO BE EXCEEDED AND GROUND WATER TO BE 

DIMINISHED. THE LEGISLATURE ALSO RECOGNIZES THAT THE 

POTENTIAL FOR THESE PROBLEMS TO OCCUR IS NOT NECESSARILY 

WIDESPREAD IN THE STATE AND MAY, IN FACT, BE LIMITED TO ONLY 

A FEW DRAINAGES OR BASINS. THE DEPARTMENT SHOULD ADOPT RULES 

THAT ESTABLISH CRITERIA AND A SCREENING PROCEDURE FOR: 

ill DETERMINING THE AREAS OF THE STATE IN WHICH 

LONG-TERM AQUIFER DRAWOOWN AND WATER QUALITY PROBLEMS MAY 

OCCUR AS A RESULT OF INCREASED WATER WITHDRAWAL OR CHANGES 

IN APPROPRIATION RIGHTS; AND 

(2) IDENTIFYING THOSE APPLICATIONS FOR A PERMIT _TO 

BENEFICIALLY USE WATER OR CHANGE APPROPRIATION RIGHTS THAT 

MAY CAUSE THESE ADVERSE EFFECTS. 

IT IS THE LEGISLATURE'S INTENT THAT THE DEPARTMENT 

CONSIDER ALL AVAILABLE INFORMATION CONSTITUTING SUBSTANTIAL 

CREDIBLE EVIDENCE THAT IS SUBMITTED TO THE DEPARTMENT FROM 

ANY SOURCE OR THAT IS AVAILABLE TO THE DEPARTMENT THAT 

RELATES TO IMPACTS OF NEW WATER WITHDRAWALS OR CHANGES IN 

APPROPRIATION RIGHTS UPON LONG-TERM AQUIFER RECHARGE AND 

WATER <;lUALITY. HOWEVE_R, IT_ IS NOT THE LEGISLATURE'S INTENT 

TO IMPOSE UPON THE DEPARTMENT NEW RESEARCH OR DATA 

COLLECTION OBLIGATIONS TO IMPLEMENT THE BILL'S PROVISIONS 

EXCEPT IN SITUATIONS IN WHICH THE DEPARTMENT :lETERMINE_S __ THA_:I' 

IMPACTS UPON LONG-TERM AQUIFER REC!--1.0..RGE ;.3£ !:..IK:C::L·.1.· AND THAT 

ADDITIONAL EPF'ORT BtYOND TBE JE?ARTMEN':''S CURRENT 
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APPLICATION EVALUATION PROCEDURES IS WARRANTED TO DOCUMENT 

THE PROBABLE ~XTENT OF THE IMPACTS. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1~ section 85-2-311, MCA, is amended to read: 

•es-2-311. Criteria for issuance of permit. fl) Except 

as provided in subsections (2) and (3}, the department shall 

issue a permit if: 

1!.l the applicant proves by substantial credible 

evidence that the following criteria are met: 

tatill there are unappropriated waters in the source of 

supply at the proposed point of diversion: 

titill.. at times when the water can be put to the use 

proposed by the applicanti 

tHtfil in the 

appropriate: and 

amount the applicant seeks to 

tiiit.1..£1. during the period in which the applicant seeks 

to appropriate, the amount requested is reasonably 

available: 

tbt1..!il the water rights of a prior appropriator will 

not be adversely affected; 

tet.@.il the proposed means of diversion, construction, 

and operation of the appropriation works are adequate; 

tdt.L.!..::!.l the proposed use of water is a beneficial use~ 

tet~ the proposed use will not interfere unreasonably 
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with other planned uses or developments for which a permit 

has been issued or for which water has been reserved; and 

titiY!l the applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put ta beneficial 

use; and 

(b} the department has no information from any source 

that constitutes substantial credible evidence indicating 

that.,-

f¼t for ground water, the proposed amount of water to 

be put to beneficial use will exceed long-term aquifer 

recharge rates, considering existing surface water right 

appropriations~-aft~ 

f¼¼t-the-propesed-ttse-of-water-w±¼¼-ad¥erse¼y-s££eet~ 

fAt--the-qtta¼¼ty-0£-the-water-±"-the-seHree-ef-sttpp¼y-to 

the--extent--tftat-the-wster-r±ght-e£-a-prier-apprepr¼ator-±s 

rendered-ttftttsab¼e-fer-¼ts-prior-ase;-or 

fBt--the--hoider--e£--a--permit--to--dtseharge---sewage7 

indttstr±a¼--wastes,-or-other-wastes-isstted-pttrettaftt-to-~it¼e 

~s,-ehapter-5,-part-4. 

(2) The department may not issue a permit for an 

appropriation of 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water unless the 

applicant proves by clear and convincing evidence that: 

(a) the criteria in subsection (1) are met; 
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(b) the rights of a prior appropriator will not be 

adversely affected: 

(c) the proposed appropriation is a reasonable use. 

Such a finding shall be based on a consideration of the 

following: 

(i) the existing demands on the state water supply, as 

well as projected demands such as reservations of water for 

future beneficial purposes, including municipal water 

supplies, irrigation systems, and minimum streamflows for 

the protection of existing water rights and aquatic life; 

(ii} the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing beneficial uses in the source of supply: 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

{v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

{vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(3) {a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 
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requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state 1 s boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the criteria in this 

subsection (3) must be met before out-of-state use may 

occur. 

(b) The department may not issue a permit for the 

appropriation of water for withdrawal and transportation for 

use outside the state unless the applicant proves by clear 

and convincing evidence that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection ( 1) or I 2) ace met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the applicant has proved by 

clea~ and convincit1g evidence that the requirements of 

subsections (3)(b)(ii) and (J)(b)(iii) are met, the 
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department shall consider the following factors: 

( i) whether there are present or projected water 

shortages within the state of Montana: 

Iii) whether the water that is the subject of the 

application could feasibly be transported to alleviate water 

shortages within the state of Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water: and 

(iv) the demands placed on the applicant 1 s supply in the 

state where the applicant intends to use the water. 

{d) When applying for a permit or a lease to withdraw 

and transport water for use outside the state, the applicant 

shall submit to and comply with the laws of the state of 

Montana governing the appropriation, lease, and use of 

water. 

(4) To meet the substantial credible evidence standard 

in this section, the applicant shall submit independent 

hydrologic or other evidence, including water supply data, 

field reports, and other information developed by the 

department, the U.S. geological survey, or the U.S. soil 

conservation service and other specific field studies, 

demonstrating that the criteria are met. 

(5) An appropriation, diversion, impoundment, use, 

restraint, or attempted appropriation, diversion, 
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impoundment, use, or restraint contrary to the provisions of 

this section is invalid. An officer, agent, agency, or 

employee of the state may not knowingly permit, aid, or 

assist in any manner an unauthorized appropriation, 

diversion, impoundment, use, or other restraint. A person or 

corporation may not, directly or indirectly, personally or 

through an agent, officer, or employee, attempt to 

appropriate, divert, impound, use, or otherwise restrain or 

control waters within the boundaries of this state except in 

accordance with this section.'' 

Section 2. Section 85-2-402, MCA, is amended to read: 

"85-2-402. (Temporary) Changes in appropriation rights. 

(1) An appropriator· may not make a change in an 

appropriation right except as permitted under this section 

and with the approval of the department or, 

of the legislature. 

if applicable, 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if: 

1.!.l the appropriator proves by substantial credible 

evidence that the following criteria are met: 

tatilJ.. ~he the proposed use will not adversely affect 

the water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reservedTL 

-8- SB 303 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0303/02 

tbtill.l B~eepe except for a lease authorization pursuant 

ta BS-2-436 that does not require appropriation works, the 

proposed means of diversion, construction, and operation of 

the appropriation works are adequate7L 

tet(iii) ~he the proposed use of water is a beneficial 

use~; and 

tdt~ 'Pae the applicant has a possessory interest, or 

the written consent of the person with the possessory 

interest, in the property where the water is to be put to 

beneficial user and 

(b) the department has no information from any source 

that constitutes substantial credible evidence indicating 

that-:-

tit for ground water, the change in appropriation right 

will cause long-term aquifer withdrawal rates to exceed 

long-term aquifer recharge rates, considering existing 

surface water right appropriations~-eftd 

t¼±t-tfte--ehange--in--apprepriation-right-wi½¼-adveree±y 

a££eet~ 

tAt--the-qtta¼¼ty-of-the-water-in-the-souree-ef-sttpp½y-to 

the-eHten~-that-the-water-right-ef-a-pr¼er--apprepriator--is 

rendered-unttsab¼e-fer-ite-prier-ttee~-or 

tBt--the---he¼der--0£--a--permit--to--d¼sefterqe--eewage, 

¼ftdttetria¼-wa9tes,-or-otner-wa~tee-isett~d-pttrsttent-to--~±t¼e 

75,-ehapter-5,-part-4. 
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(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life: 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1 1 ~r Title 75, 

chapter 20. 
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(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3} are met: and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a} The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries, Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters ar~ 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 
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outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (J) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

{iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (5J(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the tubject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 
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(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

s.s or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3), 

(8) If a change is not completed as approved by the 
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department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

(10) A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. An officer, agent, 

agency, or employee of the state may not knowingly permit, 

aid, or assist in any 

appropriation right. A 

directly or indirectly, 

manner an unauthorized change in 

person or corporation may not, 

personally or through an agent, 

officer, or employee, attempt to change an appropriation 

right except in accordance with this section. (Terminates 

Jun@ 30, 1993--sec. 11, Ch. 658, L. 1989.) 

85-2-402. (Effective July 1, 1993) Changes in 
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appropriation rights. (1) An appropriator may not make a 

change in an appropriation right except as permitted under 

this section and with the approval of the department or, if 

applicable, of the legislature. 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation 

right~ 

~ if the appropriator proves by substantial credible 

evidence that the following criteria are met: 

tati.!J.. ~fte the proposed use will not adversely affect 

the water rights o( other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reservedTL 

tbt C ii J 'file the proposed means of diversion, 

construction, and operation of the appropriation works are 

adequateTJ__ 

tet.ill.U.. ~he the proposed use of water is a beneficial 

use.; and 

tdt~ ~he the applicant has a possessory interest, or 

the written consent of the person with the possessory 

interest, in the property where the water is to be put to 

beneficial use; and 

(b) the department has no information from any source 

that constitutes substantial credible evidence indicating 

that.-
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t¼t for ground water, the change in appropriation right 

will cause long-term aquifer withdrawal rates to exceed 

long-term aquifer recharge rates, considering existing_ 

surface water right appropriations~-and 

f¼it-~he--ehange--~ft--appropr¼at¼on-r¼qh~-w¼ll-adverseiy 

affeet,

fAt--the-gttality-0£-the-water-¼n-the-~ottree-of-sttpply-te 

the-ex~ent-that-the-water-right-ef-a-prior--apprepr¼ator--¼s 

rendered-ttntt9ab¼e-for-¼ts-pr¼or-tt9e;-er 

tBt--the---ho¼der--0£--a--~e~m¼t--to--dtseftar9e--sewage, 

indttstr¼a¼-wastes,-er-other-wast~s-~ss~ed-pttr9ttaflt-to--Tit¼e 

T57-ehapter-S7-part-4. 

{3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 
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(ii) the benefits to the applicant and the state; 

{iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made~ 

(v) the effects on prlvate property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a} the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

ta maintain adequate water supplies for the state's water 
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requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 
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subsections (5)(b)(ii) and (5)(b){iii) will be met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(iiJ whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 
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proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that such a change might adversely affect the 

rights of other persons. 

{7} The department or the legislature, if applicable, 

may approve a change subject to such terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8} If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

(10) A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of stor~ge 
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by filing an application for change pursuant to this 

section. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized change in 

appropriation right. No person or corporation may, directly 

or indirectly, personally or through an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance with this section." 

Section 3. Section 85-2-506, MCA, is amended to read: 

"85-2-506. Controlled ground water areas -- designation 

or JllOdification. (1) The board may designate or modify 

controlled ground water areas as provided in this part. 

(2) Designation or modification of an area of 

controlled ground water use may be proposed to the board by 

the department on its own motion, by request of a unit of 

local government, including a county, an incorporated city 

or town [, or a local water quality district], or by 

petition signed by at least 20 or one-fourth of the users 

(whichever is the lesser number) of ground water in a-g~ottftd 

wa~er the area proposed for designation, or the existing 

controlled ground water area, wherein there are alleged to 

be facts showing: 

(a) that ground wateL withdrawals are in excess of 
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recharge to the aquifer or aquifers within such ground water 

area; 

{b) that excessive ground water withdrawals are very 

likely to occur in the near future because of consistent and 

significant increases in withdrawals from within the ground 

water area: 

(c) that significant disputes regarding priority of 

eights, amounts of ground water in use by appropriators, or 

priority of type of use are in progress within the ground 

water area; 

(d) that ground water levels or pressures in the area 

in question are declining or have declined excessively; or 

(e) that excessive ground water withdrawals would cause 

contaminant migration and a degradation of ground water 

quality within the ground water area. 

(3) When such a proposal is thus made, the board shall 

fix a time and place for a hearing, which time shall not be 

less than 90 days from the making of the proposal. The place 

for the heacing shall be within or as close as practical to 

the controlled ground water area. 

14) The department shall publish a notice of the 

hearing, setting forth therein: 

(a) the names of the petitioners; 

{b) the description by legal subdivisions (section, 

township, range) of all lands included in or proposed to be 
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(d) the time and place of the hearing where any 

interested person may appear, either 

attorney, file written objections to the 

proposal, and be fully heard. 

in person or 

granting of 

by 

the 

(5) Such notice of hearing shall be published at least 

once in each week for 3 successive weeks not less than JO 

days before the date of the hearing in a newspaper of 

general circulation in the county or counties in which the 

ground water area or subarea is located. The department 

shall also cause a copy of the notice, together with a copy 

of the petition, to be served by mail, not less than 30 days 

before the hearing, upon each well driller licensed in 

Montana whose address _is within any county in which any part 

of the area in question is located; upon each person or 

public agency known from an examination of the records in 

the department's office to be a claimant or appropriator of 

ground water in the area in question (claimant or 

appropriator meaning one who diverts, impounds, or withdraws 

ground water and not merely one who uses or obtains ground 

water from another who diverts, impounds, or withdraws 

ground water); upon the bureau; and upon the mayor or 

chairman of the governing body of each incorporated 

municipality located in whole or in part within the proposed 
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ground water area. The department may also serve notice upon 

any other person or state or federal agency that the 

department feels may be interested in or affected by the 

proposed designation or modification of a controlled 

water area. The petition need not be served 

petitioner. A copy of the notice, together with a 

the proposal, shall be mailed to each person 

ground 

on any 

copy of 

at his 

last-known address, and such service shall be complete upon 

depositing it in the post office, postage prepaid, addressed 

to each person on whom it is to be ser'.'ed. Publication and 

mailing of such notice as prescribed herein, when completed, 

shall be deemed to be sufficient notice of such hearing to 

all interested persons." 

Section 4. Sect ion 85-2-507, MCA, is amended to read: 

•&5-2-507. Limiting withdrawals -- modification of 

order. (1) At the time set for the hearing, the board shall 

proceed to hear oral and written evidence relevant to the 

designation or modification of the controlled ground water 

area presented by the bureau, the department, and any other 

interested party. A full record shall be kept of all 

evidence taken at the hearing. The procedure shall be such 

as to secure a full, fair, and orderly proceeding and to 

permit all relevant evidence to be received. The common-law 

and statutory rules of evidence shall apply only upon 

stipulation of all parties. 
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(2) After the conclusion of the hearing, the board 

shall make written findings and an order. The board shall by 

order declare the area in question to be a controlled ground 

water area if the board finds on the basis of the hearing 

that: 

(a) the public health, safety, or welfare requires a 

corrective control be adoptedr and 

(b) (i) there is a wasteful use of water from existing 

wells or undue interference with existing wells; 

(ii) any proposed use or well will impair or 

substantially interfere with existing rights to appropriate 

surface water or ground water by others; or 

(iii) the facts alleged in the petition or the request 

by a unit of local government as required by 85-2-506(2) are 

true. 

(3) The order shall define the boundary of the 

controlled ground water area and shall indicate which of the 

ground water aquifers located within the area in question 

are included within the controlled ground water area. Any 

number of ground water aquifers which wholly or partially 

overlie one another may be included in the same controlled 

ground water area. 

(4) The order may include the following corrective 

control provisions: 

{a) a provision closing the controlled ground water 
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area to further appropriation of ground water, in which 

event the department shall thereafter refuse to accept any 

applications for beneficial water use permits to appropriate 

ground water located within such controlled area~ 

(bl a provision determining a permissible total 

withdrawal of ground water in the controlled area by day, 

month, or year and permitting the board to apportion such 

permissible total withdrawal among the appropriators holding 

valid rights to the ground water in the controlled area in 

accordance with the relative dates of priority of such 

rights: 

(c) a provision according preference, without reference 

to relative priorities, to withdrawals of ground water in 

the controlled area for 

first and thereafter 

domestic and livestock purposes 

to withdrawals for other beneficial 

purposes, including but not limited to agricultural, 

industrial, municipal (other than domestic), and 

recreational purposes, in such order as the board considers 

advisable under the circumstances: 

{d) a provision reducing the permissible withdrawal of 

ground water by any appropriator or well in the controlled 

area; 

(e) when two or more wells in the controlled area are 

used by the sdme appropriator, a provision 

total permissible withdrawal of ground 
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appropriator or a provision forbidding the use of one or 

more such wells: 

(f) a provision requiring and specifying a system of 

rotation of use of ground water in the controlled area: 

(g) provisions making such additional requirements as 

are necessary to protect the public health, safety, and 

welfare in accordance with the intent, purposes, and 

requirements of this part and the laws of the state. 

(5) (a) If at the conclusion of the hearing the board 

finds that sufficient facts are not available to designate 

or modify a permanent controlled ground water area, the 

board may by order designate the area in question to be a 

temporary controlled ground water area. Such order may 

include the corrective control provisions contained in 

subsection (4). A temporary controlled ground water area 

shall be designated as such for a period not to exceed 2 

years from the date of the board's order designating the 

temporary controlled ground water area. The board may, for 

sufficient cause, extend the time period for an additional 2 

years, and in this case all ground water appropriators in 

the controlled ground water area shall be notified of the 

extension. 

(b) During the 2-year period, the department shall 

commence studies necessary to obtain the facts needed to 

assist in the designation or modification of a permanent 
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controlled ground water area. Facts gathered during the 

study period shall be presented at a hearing prior to the 

designation or modification of a permanent controlled ground 

water area. All parties appearing at the first hearing shall 

be served notice of this hearing by mail at least 30 days 

prior to the date set for the hearing. The service shall be 

complete upon deposit of notice at the post office, postage 

prepaid, addressed to each person on whom service is to be 

made. Mailing of the notice, when completed, shall be 

considered to be sufficient notice of the hearing to all 

persons directly affected. The department shall file in its 

records proof of service by its own affidavit. The hearing 

shall be conducted by the board in the manner of the first 

hearing, and the board shall make written findings of fact 

and conclusions of law and issue an order according to the 

provisions set forth in subsections (l) through (4). In the 

event the department does not complete the necessary study 

in the 2-year period or extension thereof, the temporary 

controlled ground water area designation wi]l terminate at 

the end of the 2-year period or extension. 

(6) The department may enforce the order and bring an 

action for an injunction in a district court of a district 

in which all or part of the area affected is located, 

addition to all other remedies. 

in 

(7) The order of the board shall be published and 
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mailed by the department in the manner and for the length of 

time as prescribed by 85-2-506 for the publication and 

mailing of the notice of hearing, except that a copy of the 

written findings and order of the board shall be mailed 

5 instead of a copy of the proposal and, except further, that 

6 a copy of the order, together with a copy of the written 

7 findings, s_hall be mailed to each petitioner at his 

8 last-known address. The department shall file a copy of the 

9 order with the county clerk of each county within which any 

10 part of the controlled ground water area lies, and the 

11 county clerk shall record the order without fee. The 

12 department shall file in its records proof of service by its 

13 own affidavit of service. Upon publication and mailing of 

14 such order as prescribed herein, the order shall be final 

15 and conclusive unless an appeal therefrom is taken. 

16 (8) The board may by order suspend, modify, or revoke 

17 any order made as provided in this section upon such notice 

18 and in such manner as is reasonable under the circumstances. 

19 A copy of each suspension, modification, or revocation shall 

20 be served or filed and recorded as provided for orders in 

21 subsection (7). 

22 (9) While a matter is pending before the board, the 

23 department may restrict further development of the subarea." 

24 NEW SECTION. Section 5. Coordination instrnction. If 

25 Senate Bill No. 136 is not passed and approved, the 
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bracketed reference in (section 3(2)] to a local water 

quality district is void. 

-End-
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SENATE BILL NO. 303 

INTRODUCED BY WEEDING. T. BECK. YELLOWTAIL. GRADY 

BY REQUEST OF THE ENVIRONMENTAL 

QUALITY COUNCIL 

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE 

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO CONSIDER 

EFFECTS ON WA~BR--e8Ab%~¥--ANB WATER QUALITY AND AQUIFER 

RECHARGE RATES WHEN ISSUING PERMITS TO BENEFICIALLY USE 

WATER AND WHEN APPROVING CHANGES IN APPROPRIATION RIGHTS; 

PROVIDING THAT UNITS OF LOCAL GOVERNMENT MAY REQUEST 

DESIGNATION OF A CONTROLLED GROUND WATER AREA; AND AMENDING 

SECTIONS 85-2-311. 85-2-402. 85-2-506. AND 85-2-507. MCA." 

STATEMENT OF INTENT 

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL TO 

PROVIDE DIRECTION TO THE DEPARTMENT OF NATURAL RESOURCES AND 

CONSERVATION C0'1CERNING THE ADOPTION OF RULES. THE 

DEPARTMENT IS REQUIRED TO ISSUE PERMITS TO BENEFICIALLY USE 

WATER AND APPROVE CHANGES IN APPROPRIATION RIGHTS IF THE 

DEPARTMENT HAS NO SUBSTANTIAL CREDIBLE EVIDENCE INDICATING 

THAT THE BENEFICIAL USE OR CHANGE IN RIGHT WOULD ADVERSELY 

AFFECT WATER QUALITY OR CAUSE LONG-TERM AQUIFER RECHARGE 

RATES TO BE EXCEEDED. THE LEGISLATURE RECOGNIZES THAT NEli 

WATER WITHDRAWALS AND CHANGES IN APPROPRIATION RIGHTS CAN 

~ ............. counc;, 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

c4 

25 

SB 0303/03 

CAUSE LONG-TERM AQUIFER RECHARGE RATES TO BE EXCEEDED OR THE 

QUALITY OF RELATED SURFACE WATER AND GROUND WATER TO BE 

DIMINISHED. THE LEGISLATURE ALSO RECOGNIZES THAT THE 

POTENTIAL FOR THESE PROBLEMS TO OCCUR 15 NOT NECESSARILY 

WIDESPREAD IN THE STATE AND MAY. I1'i_FACT~ BE LIMITED TO ONLY 

A FEW DRAINAGES OR BASINS. THE DEPARTMENT SHOULD ADOPT RULES 

THAT ESTABLISH CRITERIA AND A SCREENING PROCEDURE FOR: 

J...U DETERMINING THE AREAS OF THE STATE IN WHICH 

LONG-TERM AQUIFER DRAWDOWN AND WATER QUALITY PROBLEMS MAY 

OCCUR AS A RESULT OF INCREASED WATER WITHDRAWAL OR CHANGES 

IN APPROPRIATION RIGHTS; AND 

(2) IDENTIFYING THOSE APPLICATIONS FOR A PERMIT TO 

BENEFICIALLY USE WATER OR CHANGE APPROPRIATION RIGHTS THAT 

MAY CAUSE THESE ADVERSE EFFECTS. 

IT IS THE LEGISLATURE'S INTENT THAT THE DEPARTMENT 

CONSIDER ALL AVAILABLE INFORMATION CONSTITUTING SUBSTANTIAL 

CREDIBLE EVIDENCE THAT IS SUBMITTED TO THE DEPARTMENT FROM 

ANY SOURCE OR THAT IS AVAILABLE TO THE DEPARTMENT THAT 

RELATES TO IMPACTS OF NEW WATER WITHDRAWALS OR CHANGES IN 

APPROPRIATION RIGHTS UPON LONG-TERM AQUIFER RECHARGE AND 

WATER _QUALITY. HOWEVER. IT IS NOT THE LEGISLATURE'S INTENT 

TO IMPOSE UPON THE DEPARTMENT NEW RESEARCH OR DATA 

COLLECTION OBLIGATIONS TO IMPLEMENT THE BILL'S PROVISIONS 

EXCEPT [N SITUATIONS IN WHICH ~~E DEPARTMENT DETERMINES THAT 

IMPACTS UPON LONG-TERM A_Q_UIFER RECHARGE OR WATER QUALITY ARE 
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L'I1CELY -mID THAT ADDITIONAL EFFORT BEYOND THE DEPARTMENT'S 

:CUR- ,l\Pl'LICAT:ION EVALUATION PROCEDURES IS WARRANTED TO 

l!IOCUMENT THE PROE.ADLE ,E'11:TENT OF THE IMP-ACTS. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF -MONTANA: 

-section 1. -Section :es-.2-311, MCA, is amended to read:. 

·•e.s-'2-311. Cd:te:ria 'for issuance o1' ~rait. (1) Except 

as provided in subsections ( 2) and (3), the depar•tment shall 

issue a .permit i'f.:_ 

131. the .applicant provces by substantial credible 

evidence t·hat the following criteria are met: 

tetJjJ_ ther-e -ar-e unappropriated .wate-rs in th@ .sou·rce of 

·supply 'at the p-roposed J>Oint ·of diversion: 

t¼tfil at times ,When ti:Ie ....,ter can be put to the use 

propoe-ed ·by t·he ,appl.i-oant; 

t>:-i-till rn Ure amount the applicant seeks to 

:appr;opr ia te ; a m:I 

·t-¼¼¼-till duri·ng the :period i-n ,which the ,appl.icant se-ek.s 

to appropr iat--e, the amount req:ue.s t-ed is reasonably 

-avai lab.le; 

--t,bt.liil tl:Ie -water rights .of -a :prior ,n,propriator will 

not ,be -adY'ersely -afi;ecl>ed; 

·tet(iii) t·he ·propos-ed means of diverrsion., construction, 

and oper,ation ·of the ·appropriation works are adequate; 

ta·t ~ the ,propos-ed u&e of ,wa·ter is a -benet icial use; 
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-te.tM the proposed use will not interfere unreasonably 

with other .p.lanned uses or developments fo-r which a permit 

has be.en issued or for which water ·has been reserved; and 

t£tJ2!!1_ th-e applicant has a possessor·y interest, or the 

written consent of the person with the possessory interest, 

in the property wher-e the water is to be put to beneficia.l 

use-; and 

(b] the department has no information from any source 

that const.i·tutes substantial c.r-edible evidence indicating 

that,-_;_ 

f¼t( I) for ground .water, the proposed amount of water 

to be put to beneficial use will ~xceed long-term aquifer 

recharge rates, consider inq existing sur·face wate.r right 

a.ppropr i.at ions-r-aftd 

t>:>:t-teille-P!'9P"!!'?-.aae-ef;-wat:e!'-w>:ii-a<l•e"""iI-"f~eet:~ 

W--tebe-9!aH:ty-•-1:he-at:e!'->:ft-t:he-ae"!'ee-of-""FI-t:" 

tfte-~en:t:-~ba,t:-t-&e-wa-eer-r¼-9b-t-of-a-pri-e,r--apprept"¼.eto-r--.ts 

-N,ft'deffld-mu:taah.i:e-£e:r-¼t:s-9r¼or-~se7-er 

tBt--t:he---ho¼de1e--of--::a--perftlit:--t:o--,,Uael\arge--,iewage7 

i-ndtl9e-tta¼-,Q•t:•tHt.T~or--.e--t:i'le-r-,wast:e·s-¼-s.sued:Pttf"J!lt:1.l!lM::-t:e--1£1tt¼e

't5z~--S7-cptort:~; .AND 

(II) THE .-I!ROPOSED USE OF WATER WILL ADVJ,;;RSELY .AFFECT: 

(.A) THE ·.QUALITY OF THE WATER IN THE .·SOURCE OF .SUPPLY TO 

THE J,;;JCTENT THAT THE WATER RIGHT OF A PRIOR APPROPRIATOR IS 

~ENDER:ED UNUSABLE FOR ITS PRIOR USE; OR 
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(B) THE HOLDER OF A PERMIT TO DISCHARGE SEWAGE, 

INDUSTRIAL WASTES, OR OTHER WASTES ISSUED PURSUANT TO TITLE 

75, CHAPTER 5, PART 4. 

(2) The department may not issue a permit for an 

appropriation of 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water unless the 

applicant proves by clear and convincing evidence that: 

(a) the criteria in subsection (1) are met~ 

(b) the rights of a prior appropriator will not be 

adversely affected; 

(c} the proposed appropriation is a reasonable use. 

Such a finding shall be based on a consideration of the 

following: 

(i) the existing demands on the state water supply, as 

well as projected demands such as reservations of water for 

future beneficial purposes, including municipal water 

supplies, irrigation systems, and minimum streamflows for 

the protection of existing water eights and aquatic life; 

{ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing beneficial uses in the source of supply; 

(iv} the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 
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creation of or contribution to saline seep: and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(3) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state"s boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the criteria in this 

subsection (3) must be met before out-of-state use may 

occur. 

(b) The department may not issue a permit for the 

appropriation of water for withdrawal and transportation for 

use outside the state unless the applicant proves by clear 

and convincing evidence that: 

{i) depending on the volume of water diverted or 

consumed, the Q.pplicdble criteria and rrocedures of 

subsecti011 ll) or (2) are met; 
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(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the applicant has proved by 

clear and convincing evidence that the requirements of 

subsections (3)(b)(ii) and (3)(b)(iii) are met, the 

department shall consider the following factors: 

Ci) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

application could feasibly be transported to alleviate water 

shortages within the state of Montana; 

(iii) the supply and sources of watec available to the 

applicant in the state where th-e applicant intends to use 

th·e water: and 

(iv) the demands pla·ced on the applicant's supply in the 

state where the applicant intends to use the water. 

( d-) When applying for a permit or a lease to wi thdra.w 

and transpo-rt water for use outside the sta-te, the applicant 

shall submit to and comply with the laws of the state of 

Montana governing: the a.-ppropr iatian, Lease, and use of 

w.a-ter. 

(4) To meet the substan,tial credible evidence standard 

-7- SB 303 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

n 
22 

23 

24 

25 

SB 0303/03 

in this section, the applicant shall submit independent 

hydrologic or other evidence, including water supply data, 

field reports, and other information developed by the 

department, the U.S. geological survey, or the U.S. soil 

conservation service and other specific field studies, 

demonstrating that the criteria ar@ met. 

(5) An appropriation, diversion, impoundment, use, 

restraint, or attempted appropriation, diversion, 

impoundment, use, or restraint contrary to the provisions of 

this section is invalid. An officer, agent, agency, or 

employee of the state may not knowingly permit, aid, or 

assist in any manner an unauthorized appropriation, 

diversion, impoundment, use, or other restraint. A person or 

corporation may not, directly or indirectly, personally or 

through an agent, officer, or employee, attempt to 

appropriate, divert, impound, use, or otherwise res.train or 

control waters within the bound~ries of this state except in 

accordance with this section. 11 

(l) 

Section 2. Section 85-2-402, MCA, is amended to read: 

"85,-2-402. (T.elllpora.ry) Changes in appropria.t.ion rigll-ts. 

An appropr ia-toc may not make a change in an 

appropriation r igh,t except as permitted under this sec.t ion 

and wi-th the approval of the depa.rtment or, if applicable, 

of the legisla.tu-re. 

( 2) Except as provided in subsections ( 3) through ( 5), 
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the department shall approve a change in appropriation right 

if: 

~ the appropriator proves by substantial credible 

evidence that the following criteria are met: 

tatill ~he the proposed use will not adversely affect 

the water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved•L 

tetii!l Bxeept except for a lease authorization pursuant 

to 85-2-436 that does not require appropriation works, the 

proposed means of diversion, construction, and operation of 

the appropriation works are adequate~L 

tet(iii) ~he the proposed use of water is a beneficial 

use.; and 

tdt~ ~fte the applicant has a possessory interest, or 

the written consent of the person with the possessory 

interest, in the property where the water is to be put to 

beneficial use: and 

(b) the department has no information from any source 

that constitutes substantial credible evi_Q_ence indicating 

that.,-: 

t±t(I) for ground water, the change in appropriation 

right will cause long-term aquifer withdrawal rates to 

exceed long-term aquifer recharge rates, consider::..n.9 

existing surface water right appropriations;-aftd 
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tiit-the-ehange-in-apprepriatien--riqht--wi½½--a~verse½y 

affect.,. 

tAt--the-~ttai¼ty-eE-the-water-¼n-the-settrce-0£-sttpp½y-to 

the--extent--that-the-water-right-ot-a-prier-appropr~ator-is 

reftdered-ttftttsab¼e-fer-its-pr¼er-use~-er 

tBt--the--ho¼der--ef--a--permit--to--d¼seharge---sewage7 

iftdttstria¼--wastes,-or-ether-wastes-isstted-pttrsttant-te-~it¼e 

TS7-chapter-5,-part-4; AND 

.l!!.l THE CHANGE IN APPROPRIATION RIGHT WILL ADVERSELY 

AFFECT: 

(A) THE QUALITY OF THE WATER IN THE SOURCE OF SUPPLY TO 

THE EXTENT THAT THE WATER RIGHT OF A PRIOR APPROPRIATOR IS 

RENDERED UNUSABLE FOR ITS PRIOR USE, OR 

ill THE HOLDER OF A PERMIT TO DISCHARGE SEWAG~, 

INDUSTRIAL WASTES, OR OTHER WASTES ISSUED PURSUANT TO TITLE 

75, CHAPTER 5, PART 4. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4r000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

{a) the criteria in subsection (2) are met: 

{b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i} the existing demands on the state water supply, as 
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well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and rn.nimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant 

chapter 20. 

to Title 75, chapter 1, or Title 75, 

( 4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 
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one or more public hearings. 

( 5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state 1 s water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

( i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

(ii) the proposed out-of-state use of water 

o.:.•ontrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water 
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otherwise detrimental to the public welfare of the citizens 

of Montana~ 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (5)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected 

shortages within the state of Montana; 

water 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortageS within the state of 

Montana; 

{iii} the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 
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5.5 or more cubic feet per second of waterr the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictionsr and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change apprJval issued by the 

department must be sent to the applicant, and a duplicate 
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must be kept in the office of the department in Helena. 

( 10) A per~on holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. An officer, agent, 

agency, or employee of the state may not knowingly permit, 

aid, or assist in any manner an unauthorized change in 

appropriation right. A person or corporation may not, 

directly or indirectly, persarlally or through an agent, 

officer, or employee, attempt to change an appropriation 

right except in accordance with this section. 

June 30, 1993--sec. 11, Ch. 658, L. 1989.) 

85-2-402. (Effective July l, 1993) 

(Terminates 

Changes in 

appropriation rights. (l) An appropriator may not make a 

change in an appropriation right except as permitted under 

this section and wi-th the approval of the department or, if 

applicable, of the legislature. 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation 

rightl_ 

w_ if the appropriator, proves by substantial credible 

evidence that the following criteria are met: 
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tatill ~l>e the proposed use will not adversely affect 

the water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved•L 

tl>ti.U.l ~he the proposed means of diversionr 

construction, and operation of the appropriation works are 

adequate'".i. 

tet(iii) ~he the proposed use of water is a beneficial 

use"i": a-nd 

tdt.li..Yl ~he the applicant has a possessory interest, or 

the written consent of the person with the possessory 

interest, in the property where the water is to be put to 

beneficial use~ 

(b) the department has no information from any source 

that constitutes substantial credible evidence indicating 

thilt~: 

t¼t(IJ for ground water, the change in appropriation 

r i.':l!!..L!-!. ill cause lon9.-term ag_uif~r withdrawal rates to 

exceed lon9.-term a9.!!.ifer recharge ratesr considering 

e,cist·ing surfac,e water :right appropriations1"-and 

t:Ht-tlle-e1>a11ge::-i11-apot'opr:tat¼on--r¼ql>t--wtii--ad•erseiy 

!lt!t!eet!-:

tAt--t!he-'JHaH,~y-of-tl>e-water-±n-the-souree-oE-sttPJl'l-y-to 

t' he-·- -~,r~ er, t- -~ tht'e-t: he-we: ~er:-- f' i--gh t-o £ - e: -pt" ¼o ri- e:ppi-opri t tttef'- 1:: ~ 

i--""nder"ed-ttl'\ttS'·~lft-fef'-±ts-p"t"¼or-~~e,-or 

-16- SB 303 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0303/03 

tBt--Che--hoider--oE--a--permi~--ee--diseharge---sewage, 

indttstrial--wastes7-or-other-wastes-isstted-pttrstte~t-to-~it¼e 

~S7-ehapter-S7-part-4; AND 

i.!.!1 THE CHANGE IN APPROPRIATION RIGHT WILL ADVERSELY 

AFFECT: 

(A) THE QUALITY OF THE WATER IN THE SOURCE OF SUPPLY TO 

THE EXTENT THAT THE WATER RIGHT OF A PRIOR APPROPRIATOR IS 

RENDERED UNUSABLE FOR ITS PRIOR USE, OR 

ill THE HOLDER OF A PERMIT TO DISCHARGE SEWAGE, 

INDUSTRIAL WASTES, OR OTHER WASTES ISSUED PURSUANT TO TITLE 

75, CHAPTER 5, PART 4. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

{ii) the benefits to the applicant and the state; 
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(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4} The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies f~r the state's water 

requirements, including requirements for reserved water 
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rights held by the United States for federal reserved lands 

and in trust f0r the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

{b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

(iiJ the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the propos.ed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citi~~ns 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convi.ncing evidence that the requirements of 

subsections (5)(b)(ii) and (5)(b)(iii) will be met, the 
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department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

{iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-3,09 prior to its approval or denial of the 

proposed chang.e. The department shall provide notice a.nd may 
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hold one or more hearings upon any other proposed chdnge if 

it determines that such a change might adversely affect the 

rights of other persons. 

{7) The department or the legislature, if applicable, 

may approve a change subject to such terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3}. 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

{10) A person holding an issued permit or change 

approval that has net been perfected may change the place of 

diversion, place ~fuse, purpose of use, or place of storage 

by filing an application for chdnge pursuant to this 
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section. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized change in 

appropriation right. No person or corporation may, directly 

or indirectly, personally or through an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance with this section." 

Section 3. Section 85-2-506, MCA, is amended to read: 

"85-2-506. Controlled ground water areas -- designation 

or modification. (1) The board may designate or modify 

controlled ground water areas as provided in this part. 

(2) Designation or modification of an area of 

controlled ground water use may be proposed to the board by 

the department on its own motion, by request of a unit of 

local government, including a county, an incorporated city 

or town[, or a local water quality district], or by 

petition signed by at least 20 or one-fourth of the users 

(whichever is the lesser number) of ground water in s-qrettft~ 

water the area proposed for designation, or the existing 

controlled ground water area, wherein there are alleged to 

be facts showing: 

(a) that ornL1nd water withdrawals ar@ in excess of 

recharge to the dquifer or aquifers within such ground water 
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area; 

(b) that e~cessive ground water withdrawals are very 

likely to occur in the near future because of consistent and 

significant increases in withdrawals from within the ground 

water area; 

(C) that significant disputes regarding priority of 

rights, amounts of ground water in use by appropriators, or 

priority of type of use are in progress within the ground 

water area: 

(d) that ground water levels or pressures in the area 

in question are declining or have declined excessively; or 

{e) that excessive ground water withdrawals would cause 

contaminant migration and a degradation of ground water 

quality within the ground water area. 

(3) When such a proposal is thus made, the board shall 

fix a time and place for a hearing, which time shall not be 

less than 90 days from the making of the proposal. The place 

for the hearing shall be within or as close as practical to 

the controlled ground water area. 

(4) The department shall publish a notice of the 

hearing, se.tting forth therein: 

(a) the names of the petitioners; 

(b) the description by legal subdivisions (section, 

township, range) of all lands included in or proposed to be 

included in the g.round water are.a or subarea; 

-23- SB 303 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0303/03 

(c) the purpose of the hearing; and 

(d) the time and place of the hearing where any 

interested person may appear, either in person or by 

attorney, file written objections to the granting of the 

proposal, and be fully heard. 

(5) Such notice of hearing shall be published at least 

once in each week for 3 successive weeks not less than 30 

days before the date of the hearing in a newspaper of 

general circulation in the county or counties in which the 

ground water area or subarea is located. The department 

shall also cause a copy of the notice, together with a copy 

of the petition, to be served by mail, not less than 30 days 

before the hearing, upon each well driller licensed in 

Mont~na whose address is within any county in which any part 

of the area in question is located; upon each person or 

public agency known from an examination of the records in 

the department 1 s office to be a claimant or appropriator of 

ground water in the area in question (claimant or 

appropriator meaning one who diverts, impounds, or withdraws 

ground water and not merely one who uses or obtains ground 

water from another who diverts, impounds, or withdraws 

ground water); upon the bureau; and upon the mayor or 

chairman of the governing body of each incorporated 

municipality located in whole or in part within the proposed 

qround water area. The department may also serve notice upon 
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any other person or state or federal agency 

department feels may be interested in or affected 

that the 

by the 

proposed designation or modification of a controlled ground 

water area. The petition need not be served on any 

petitioner. A copy of the notice, together with a copy of 

the proposal, shall be mailed to each person at his 

last-known address, and such service shall be complete upon 

depositing it in the post office, postage prepaid, addressed 

to each person on whom it is to be served. Publication and 

mailing of such notice as prescribed herein, when completed, 

shall be deemed to be sufficient notice of such hearing to 

all interested persons." 

Section 4. Section 85-2-507, MCA, is amended to read: 

"85-2-507. Limiting withdrawals -- modification of 

order. (1) At the time set for the hearing, the board shall 

proceed to hear oral and written evidence relevant to the 

designation or modification of the controlled ground water 

area presented by the bureau, the department, and any other 

interested party. A full record shall be kept of all 

evidence taken at the hearing. The procedure shall be such 

as to secure a full, fair, and orderly proceeding and to 

permit all relevant evidence to be received. The common-law 

and statutory rules of evidence shall apply only upon 

stipulation of all parties. 

(2) After the conclusion of the hearing, the board 
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shall make written findings and an order. The board shall by 

order declare the area in question to be a controlled ground 

water area if the board finds on the basis of the hearing 

that: 

(a) the public health, safety, or welfare requires a 

corrective control be adopted; and 

(b) ti) there is a wasteful use of water from existing 

wells or undue interference with existing wells; 

(ii) any proposed use or well will 

substantially interfere with existing rights to 

surface water or ground water by others: or 

impair or 

appropriate 

{iii) the facts alleged in the petition or the request 

by a unit of local government as required by 85-2-506(2) are 

true. 

13) The order shall define the boundary of the 

controlled ground water area and shall indicate which of the 

ground water aquifers located within the area in question 

are included within the controlled ground water area. Any 

number of ground water aquifers which wholly or partially 

overlie one another may be included in the same controlled 

ground water area. 

{4) The order may include the following corrective 

control provisions: 

(a) a prov1s1cn closing the controlled ground water 

area to further dppropriation of ground water, in which 
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event the department shall thereafter refuse to accept any 

applications far beneficial water use permits to appropriate 

ground water located within such controlled area; 

( b) a provision determining a permissible total 

withdrawal of ground water in the controlled area by day, 

month, or year and permitting the board to apportion such 

permissible total withdrawal among the appropriators holding 

valid rights to the ground water in the controlled area in 

accordance with the relative dates of priority of such 

rights; 

(c) a provision according preference, without reference 

to relative priorities, to withdrawals of ground water in 

the controlled area for domestic and livestock purposes 

first and thereafter to withdrawals for other beneficial 

purposes, 

industrial, 

including 

municipal 

but not limited to agricultural, 

(other than domestic), and 

recreational purposes, in such order as the board considers 

advisable under the circumstances: 

(d) a provision reducing the permissible withdrawal of 

ground water by any appropriator or well in the controlled 

area; 

(e) when two or more wells in the controlled area are 

used by the same appropriator, a provision adjusting the 

total permissible withdrawal of ground water by the 

appropriator or a provision forbidding ~he use of one or 
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,~·-on requiring and specifying a system of 

;~ ~f ground water in the controlled area; 

•Lons making such additional requirements as 

are necessat~ to protect the public health, safety, and 

welfare in accordance with the intent, purposes, and 

requirements of this part and the laws of the state. 

( 5) (a) If at the conclusion of the hearing the board 

finds that sufficient facts are not available to designate 

or modify a permanent controlled ground water area, the 

board may by order designate the area in question to be a 

temporary controlled ground water area. Such order may 

include the corrective control provisions contained in 

subsection (4). A temporary controlled ground water area 

shall be designated as such for a peciod not to exceed 2 

years from the date of the board's order designating the 

temporary controlled ground water area. The board may, for 

sufficient cause, extend the time period for an additional 2 

years, and in this case all ground water appropriators in 

the controlled ground water area shall be notified of the 

extension. 

(b) During the 2-year period. the department shall 

commence studies necessary to obtain the facts needed to 

dSsist in the designation or modification of a permanent 

controlled ground water area. Facts gathered during the 
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study period shall be presented at a hearing prior to the 

designation or modification of a permanent controlled ground 

water area. All parties appearing at the first hearing shall 

be served notice of this hearing by mail at least 30 days 

prior to the date set for the hearing. The service shall be 

complete upon deposit of notice at the post office, postage 

prepaid, addressed to each person on whom service is to be 

made. Mailing of the notice, when completed, shall be 

considered to be sufficient notice of the hearing to all 

persons directly affected. The department shall file in its 

records proof of service by its own affidavit. The hearing 

shall be conducted by the board in the manner of the first 

hearing, and the board shall make written findings of fact 

and conclusions of law and issue an order according to the 

provisions set forth in subsections (1) through (4). In the 

event the department does not complete the necessary study 

in the 2-year period or extension thereof, the temporary 

controlled ground water area designation will terminate at 

the end of the 2-year period or extension. 

(6) The department may enforce the order and bring an 

action for an injunction in a district court of a district 

in which all or part of the area affected is located, in 

addition to all other remedies. 

(7) The order of the board shall be published and 

mailed by the department in the manner and for the length of 

-29- SB 303 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0303/03 

time as prescribed by 85-2-506 for the publication and 

mailing of the notice of hearing, except that a copy of the 

written findings and order of the board shall be mailed 

instead of a copy of the proposal and, except further, that 

a copy of the order, together with a copy of the written 

findings, shall be mailed to each petitioner at his 

last-known address. The department shall file a copy of the 

order with the county clerk of each county within which any 

part of the controlled ground water area lies, and the 

county clerk shall record the order without fee. The 

department shall file in its records proof of service by its 

own affidavit of service. Upon publication and mailing of 

such order as prescribed herein, the order shall be final 

and conclusive unless an appeal therefrom is taken. 

(8) The board may by order suspend, modify, or revoke 

any order made as provided in this section upon such notice 

and in such manner as is reasonable under the circumstances. 

A copy of each suspension, modification, or revocation shall 

be served or filed and recorded as provided for orders in 

subsection (7). 

(9) While a matter is pending before the board, the 

department may restrict further development of the subarea." 

NEW SECTION. Section 5. Coordination instruction. If 

Senate Bill No. 136 is not passed and approved, the 

bracketed reference in [section 3(2}} to a local water 
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l quality district is void. 

-End-
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SENATE STANDING COHHITTEE REPORT 

HR. PRESIDENT1 

Page 1 of 1 
March 19, 1991 

We, your committee on Judiciary having had under consideration 
House Bill No. 303 (third reading copy -- blue), respectfully 
report that House Bill No. 303 be amended and as so amended be 
concurred in1 

1. Title, lines 8 and 9. 
Following1 "COMPANY" on line 8 
Strike1 "OR TELECOMMUNICATIONS PROVIDER" 

2. Title, line 12. 
Strike1 "ENTITIES" 
Insert1 "LOCAL EXCHANGE TELEPHONE COMPANIES" 

3. Page 2, line 14. 
Following1 "numbers" 
Insert1 •, provided that the subscriber information is released 

only in response to an emergency call involving an immediate 
threat to personal safety or property" 

4. Page 3, lines 4 and 5. 
Following1 "COMPANY" on line 4 
Strike 1 "OR OTHER TELECOMMUNICATIONS E~1jf" 

Signed, ,~ {Ju4~ 

~ ~?fat md. o rd. 

d3 2,ll-?i ~: ~-o 
Sec. of Senate 

Richard Pinsoneault, Chairman 

SENATE 
tt8 30'3 
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SENATE BILL NO. 303 

INTRODUCED BY WEEDING, T. BECK, YELLOWTAIL, GRADY 

BY REQUEST OF THE ENVIRONMENTAL 

QUALITY COUNCIL 

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE 

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO CONSIDER 

EFFECTS ON WA~BR--6HAI,f~¥--AN9 WATER 

RECHARGE RATES WHEN ISSUING PERMITS 

QUALITY AND AQUIFER 

TO BENEFICIALLY USE 

WATER AND WHEN APPROVING CHANGES IN APPROPRIATION RIGHTS; 

PROVIDING THAT UNITS OF LOCAL GOVERNMENT MAY REQUEST 

DESIGNATION OF A CONTROLLED GROUND WATER AREA; AND AMENDING 

SECTIONS 85-2-311, 85-2-402, 85-2-506, AND 85-2-507, MCA." 

STATEMENT OF INTENT 

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL TO 

PROVIDE DIRECTION TO THE DEPARTMENT OF NATURAL RESOURCES AND 

CONSERVATION COtlCERNING THE ADOPTION OF RULES. THE 

DEPARTMENT IS REQUIRED TO ISSUE PERMITS TO BENEFICIALLY USE 

WATER AND APPROVE CHANGES IN APPROPRIATION RIGHTS IF THE 

DEPARTMENT HAS NO SUBSTANTIAL CREDIBLE EVIDENCE INDICATING 

THAT THE BENEFICIAL USE OR CHANGE IN RIGHT WOULD ADVERSELY 

AFFECT WATER QUALITY OH CAUSE LONG-TERM AQUIFER RECHARGE 

RATES TO BE EXCEEDED. THE LEGISLATURE RECOGNIZES THAT NEW 

WATER WITHDRAWALS AND CHANGES IN APPROPRIATION RIGHTS CAN 
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CAUSE LONG-TERM AQUIFER RECHARGE HATES TO BE EXCEEDED OR THE 

QUALITY OF RELATED SURFACE WATER AND GROUND WATER TO BE 

DIMINISHED. THE LEGISLATURE ALSO RECOGNIZES THAT THE 

POTENTIAL FOR THESE PROBLEMS TO OCCUR IS NOT NECESSARILY 

WIDESPREAD IN THE STATE AND MAY, IN FACT, BE LIMITED TO ONLY 

A FEW DRAINAGES OR BASINS. THE DEPARTMENT SHOULD ADOPT RULES 

THAT ESTABLISH CRITERIA AND A SCREENING PROCEDURE FOR: 

(1) DETERMINING THE AREAS OP THE STATE IN WHICH 

LONG-TERM AQUIFER DRAWDOWN AND WATER QUALITY PROBLEMS MAY 

OCCUR AS A RESULT OP INCREASED WATER WITHDRAWAL OR CHANGES 

IN APPROPRIATION RIGHTS; AND 

(2) IDENTIFYING THOSE APPLICATIONS FOR A PERMIT TO 

BENEFICIALLY USE WATER OR CHANGE APPROPRIATION RIGHTS THAT 

MAY CAUSE THESE ADVERSE EFFECTS. 

IT IS THE LEGISLATURE'S INTENT THAT THE DEPARTMENT 

CONSIDER ALL AVAILABLE INFORMATION CONSTITUTING SUBSTANTIAL 

CREDIBLE EVIDENCE THAT IS SUBMITTED TO THE DEPARTMENT FROM 

ANY SOURCE OR THAT IS AVAILABLE TO THE DEPARTMENT THAT 

RELATES TO IMPACTS OP NEW WATER WITHDRAWALS OR CHANGES IN 

APPROPRIATION RIGHTS UPON LONG-TERM AQUIFER RECHARGE AND 

WATER QUALITY. HOWEVER, IT IS NOT THE LEGISLATURE'S INTENT 

TO IMPOSE UPON THE DEPARTMENT NEW RESEARCH OR DATA 

COLLECTION OBLIGATIONS TO IMPLEMENT THE BILL'S PROVISIONS 

EXCEPT !N SITUATIONS IN WHICH THE DEPARTMENT DETERMINES THAT 

IMPACTS UPON LONG-TERM A_Q_UIFER RECHARGE OR WATER QUALITY ARE 
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LIKELY AND THAT ADDITIONAL EFFORT BEYOND THE DEPARTMENT'S 

CURRENT APPLICATION EVALUATION PROCEDURES IS WARRANTED TO 

DOCUMENT THE PROBAII_LE EX'!'EN'I' OF THE IMPACTS, 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-311, MCA, is amended to read: 

•as-2-311. Criteria for issuance of per■it. (l) Except 

as provided in subsections (2) and (3), the department shall 

issue a permit if: 

~ the applicant proves by substantial credible 

evidence that the following criteria are met: 

tat1.!1 there are unappropriated waters in the source of 

supply at the proposed point of diversion: 

tit.ill._ at times when the water can be put to the use 

proposed by the applicant, 

t¼itill in the 

appropriate; and 

amount the applicant seeks to 

f¼¼itfil during the period in which the applicant seeks 

to appropriate, the amount requested is reasonably 

available; 

fbti.!..U. the water rights of a prior appropriator will 

not be adversely affected; 

tet1.illl the proposed means of diversion, construction, 

and operation of the appropriation works are adequate: 

tdt~ the proposed use of water is a beneficial use; 
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t~tlYl the proposed use will not interfere unreasonably 

with other planned uses or developments for which a permit 

has been issued or for which water has been reserved; and 

t£t~ the applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is ta be put ta beneficial 

use: and 

(b) the department has no information from any source 

that constitutes substantial credible evidence indicating 

that-:-: 

fit(I) for ground water, the proposed amount of water 

to be put to beneficial use will exceed long-term aquifer 

recharge rates, considering existing surface water right 

appropriations;-and 

fiit-the-propesed-ttse-of-water-wi¼¼-ed•eree¼y-effeet-:

fAt--the-qtte¼ity-of-the-weter-in-the-sottree-of-sttpp¼y-to 

~h~-e,rter1t-theit-the-water-!'¼9ht-of-a-prier---apprepr_¼~t0~--¼s 

!'eftdered-ar1ttsab¼~-for-its-p!'ier-ase~-er 

fBt--the---he¼der--of--a--permit--to--diseharge--s~wage 7 

indttstr¼ei¼-wastesT-er-other-wastes-isstted-pttrsttar1t-te--~it¼e 

TS7-ehapter-5;-par-t-4: AND 

(II) THE PROPOSED USE OF WATER WILL ADVERSELY AFFECT: 

(A) THE QUALITY OF THE WATER IN THE SOURCE OF SUPPLY TO 

THE EXTENT THAT THE WATER RIGHT OF A PRIOR APPROPRIATOR IS 

RENDERED UNUSABLE FOR ITS PRIOR USE, OR 
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(Bl THE HOLDER OF A PERMIT TO DISCHARGE SEWAGE, 

INDUSTRIAL WASTES, OR OTHER WASTES ISSUED PURSUANT TO TITLE 

75, CHAPTER 5, PART 4. 

(2) The department may not issue a permit for an 

appropriation of 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water unless the 

applicant proves by clear and convincing evidence that: 

(a) the criteria in subsection (1) are met; 

{b) the rights of a prior appropriator will not be 

adversely affected= 

(C) the proposed appropriation is a reasonable use. 

Such a finding shall be based on a consideration of the 

following: 

(i) the existing demands on the state water supply, as 

well as projected demands such as reservations of water for 

future beneficial purposes, including municipal water 

supplies, irrigation systems, and minimum streamflows for 

the protection of existing water rights and aquatic life: 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing beneficial uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property eights by any 
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creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(3) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not 

the 

in conflict with the public welfare of its citizens or 

conservation of its waters, the criteria in this 

subsection t3) must be met before out-of-state use may 

occur. 

(b) The department may not issue a permit for the 

appropriation of water for withdrawal and transportation for 

use outside the state unless the applicant proves by clear 

and convincing evidence that: 

(i) depending on the volume of water diverted or 

consumed. the applicable criteria and procedures of 

subsection (1) or (2) are met; 
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(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the applicant has proved by 

clear and convincing evidence that the requirements of 

subsections (3)(b)(ii) and (3)(b)(iii) are met, the 

department shall consider the following factors: 

(i} whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

application could feasibly be transported to alleviate water 

shortages within the state of Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

{iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

{d) When applying for a permit or a lease to withdraw 

and transport water for use outside the state, the applicant 

shall submit to and comply with the laws of the state of 

Montana governing the appropriation, lease, and use of 

watec. 

(4) To meet the substantial credible evidence standard 
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in this section, the applicant shall submit independent 

hydrologic or other evidence, including water supply data, 

field reports, and other information developed by the 

department, the U.S. geological survey, or the U.S. soil 

conservation service and other specific field studies, 

demonstrating that the criteria are met. 

(5) An appropriation, diversion, impoundment, use, 

restraint, or attempted appropriation, diversion, 

impoundment, use, or cestraint contrary to the provisions of 

this section is invalid. An officer, agent, agency, or 

employee of the state may not knowingly permit, aid, or 

assist in any manner an unauthorized appropriation, 

diversion, impoundment, use, or other restraint. A person or 

corporation may not, directly or indirectly, personally or 

through an agent, officer, or employee, attempt to 

appropciate, divert, impound, use, or otherwise restrain or 

control waters within the boundaries of this state except in 

accordance with this section." 

Section 2. Section 85-2-402, MCA, is amended to read: 

•ss-2-402. (Temporary) Changes in appropriation rights. 

( l) An appropriator may not make a 

appropriation right except as permitted under 

change 

this 

in an 

section 

and with the approval of the department or, if applicable, 

of the legislature. 

(2) Except as provided in subsections (3) through (5), 
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the department shall approve a change in appropriation right 

if: 

~ the appropriator proves by substantial credible 

evidence that the following criteria are met: 

tatill ~h~ the proposed use will not adversely affect 

the water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved•L 

tDtilll. exeep~ except for a lease authorization pursuant 

to 85-2-436 that does not require appropriation works, the 

proposed means of diversion, construction, and operation of 

the appropriation works are adequate•L 

te}(iii) ~he the proposed use of water is a beneficial 

use7; and 

tftt~ ~he the applicant has a possessory interest, or 

the written consent of the person with the possessory 

interest, in the property where the water is to be put to 

beneficial use; and 

that 

(b) the department has no information from any source 

constitutes substantial credible evidence indicatin~ 

that~: 

t¼t(I) for ground water, the change in appropriation 

right will cause long-term aquifer ~ithdrawal rates to 

exceed long-term aquifer rechar_g_e rat.es, consider i..!!.9_ 

existing surface water right approprl_a~i_ons;-a"d 
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fitt-the-ehange-in-appropr¼at¼on--r¼gh~--vi½¼--adwerse¼y 

sEEect~ 

tAt--the-quali~y-e~-the-wa~er-in-the-9ouree-of-sttpply-te 

the--extent--that-the-water-r¼gh~-ef-a-pr¼er-apprepr¼ator-is 

refteered-ttftttsab½e-£er-its-prier-~se~-or 

fBt--the--ho¼der--et--a--perm¼t--te--disehar9e---aewa9e7 

iftdttstr¼a¼--wastesy-er-etfter-wastes-isstted-parsuent-to-~i~¼e 

~5.L-ehap~er-57-part-4; AND 

1.!..!..1 THE CHANGE IN APPROPRIATION RIGHT WILL ADVERSELY 

AFFECT: 

(A) THE QUALITY OF THE WATER IN THE SOURCE OF SUPPLY TO 

THE EXTENT THAT THE WATER RIGHT OF A PRIOR APPROPRIATOR IS 

RENDERED UNUSABLE FOR ITS PRIOR USE, OR 

l_lU THE HOLDER OF A PERMIT TO DISCHARGE SEWAGE, 

INDUSTRIAL WASTES, OR OTHER WASTES ISSUED PURSUANT TO TITLE 

75, CHAPTER 5, PART 4. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4r000 or more 

acre-feet of water a year and 5.5 or 

second oE water unless the 

substantial credible evidence that: 

more cubic 

appropriator 

(a) the criteria in subsection (2} are met: 

feet 

proves 

per 

by 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water supply, as 
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well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) th@ availability and feasibility of using 

low-quality water for the purpose for which application has 

b""n made; 

(V) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

fb) the department then petitions the legislature and 

the legislature affirms the decision of the department after 
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one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. 

recognizes that, 

Although the state of Montana 

under appropriate conditions, 

also 

the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water far use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria 

subsection (2) or (3) are met: 

and procedures of 

(ii) the proposed out-of-state use of water 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water 
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otherwise detrimental to the public welfare of the citizens 

of Montana. 

{C) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (5}(b)(ii) and (SJ(b)(iii) will oe met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

(i} whether there are present or projected 

shortages within the state of Montana: 

water 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortageS within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d} When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of ~ater a year and 
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5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to terms, conditions, 

restrictions. and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

{Q) The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 
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must be kept in the office of the department in Helena. 

(10) A person holding an issued per~it or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. An officer, agent, 

agency, or employee of the state may not knowingly permit, 

aid, or assist in any manner an unauthorized change in 

appropriation right. A person or corporation may not, 

directly or indirectly, persorially or through an agent, 

officer, or employee, attempt to change an appropriation 

right except in accordance with this section. (Terminates 

June 30, 1993--sec. 11, Ch. 658, L. 1989.) 

85-2-402. (Effective July 1, 1993) Changes in 

appropriation rights~ (l} An appropriator may not make a 

change in an appropriation right except as permitted under 

this section and with the approval of the department or, if 

applicable, of the legislature. 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation 

right~ 

ii!_l if the appropriator proves by substantial credible 

evidence that the following criteria are met: 
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te~iJJ. 'l'he the proposed use will not adversely affect 

the water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reservedoL 

tbti.U..l. '!'he the proposed means of diversion, 

construction, and operation of the appropriation works are 

adequateo.l_ 

tet.1...!...!...!. ~he the proposed use of water is a beneficial 

use-:"; and 

tdt.LJ:tl The the applicant has a possessory interest, or 

the written consent of the person with the possessory 

interest, in the property where the water is to be put to 

beneficial use: and 

(b) the department has no information from any source 

that constitutes substantial credible evidence indicating 

that~: 

tit(I) for ground water, the change in appropriation 

right will cause long-term aquifer withdrawal rates to 

exceed lon.9.-term a.9.uifer recharge rates, considering 

eKisting surface water right appropriations,-end 

t+±t-the-ehan9e-½n-app~ep~½atien--ri9ht--w½¼¼--ad¥erse¼y 

aEEee~~ 

t~t--the-qua±i~y-ef-the-water-tn-the-settree-ef-sttpp¼y-te 

~he--extent--~ha~-~h@-wa~er-right-of-n-prior-apprepr±ator-is 

rendered-anasabie-fer-t~s-E,_rior-ase7-or 
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tBt--the--he¼der--ef--a--permit--te--diseharge---sewage 7 

ind~stria¼--wastes,-er-ether-wast~s-¼sstted-ptt~sttant-~o-~itie 

TS,-eftapter-57-part-4; AND 

i.!!J. THE CHANGE IN APPROPRIATION RIGHT WILL ADVERSELY 

AFFECT: 

(A) THE QUALITY OF THE WATER IN THE SOURCE OF SUPPLY TO 

THE EXTENT THAT THE WATER RIGHT OF A PRIOR APPROPRIATOR IS 

RENDERED UNUSABLE FOR ITJL!'RIOR USE: OR 

1.!!_) THE HOLDER OF A PERMIT TO DISCHARGE SEWAGE, 

INOIJSTRIAL WASTES, OR OTHER WASTES ISSUED PURSUANT TO TITLE 

75, CHAPTER 5, PART 4. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

l i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 
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{iii} the effects on the quantity and quality of water 

for existing uses in the source of supply; 

( iv) the availability and feasibility of using 

low-quality water for the purpose for which application 

been made; 

has 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75. 

chapter 20. 

(4J The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

pee second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

( b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

( 5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 
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rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state•s boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters. the following criteria must 

be met before out-of-state use may occur: 

(b} The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii} the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (S)(b)(ii) and (SJ(b)(iii) will be met, the 
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consider the following factors: 

(i) whether there are present 

shortages within the state of Montana; 
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legislature shall 

or projected water 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana: 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

{iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

16) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 
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hold one or more hearings upon any other proposed change if 

it determines that such a ch_ange might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to such terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9} The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

(101 A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for ch~nge pursuant to tl1is 
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section. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized change in 

appcopriation right. No person or corporation may, directly 

or indirectly, personally or through an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance with this section." 

Section 3. Section 85-2-506, MCA, is amended to read: 

wes-2-506. Controlled ground water areas -- designation 

or 1110dification. (1) The board may designate or modify 

controlled ground water areas as provided in this part. 

(2) Designation or modification of an area of 

controlled ground water use may be proposed to the board by 

the department on its own motion, by request of a unit of 

local government, including a county, an incorporated city 

or town[, or a local water quality district], or by 

petition signed by at least 20 or one-fourth of the users 

(whichever is the lesser number) of ground water in a-grettftd 

wate~ the area proposed for designation, or the existing 

controlled ground water area, wherein there are alleged ~o 

be facts showing: 

(~) that ground water withdrawals are in excess of 

recharge to the aquifer or aquifers within such ground water 
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area; 

(b) that excessive ground water withdrawals are very 

likely to occur in the near future because of consistent and 

significant increases in withdrawals from within the ground 

water area; 

tc} that significant disputes regarding priority of 

rights, amounts of ground water in use by appropriators, or 

priority of type of use are in progress within the ground 

water area; 

(d) that ground water levels or pressures in the area 

in question are declining or have declined excessively; or 

te) that excessive ground water withdrawals would cause 

contaminant migration and a degradation of ground water 

quality within the ground water area. 

(l) When such a proposal is thus made, the board shall 

fix a time and place for a hearing, which time shall not be 

less than 90 days from the making of the proposal. The place 

for the hearing shall be within or as close as practical to 

the controlled ground water area. 

(4) The department shall publish a notice of the 

hearing, setting forth therein: 

(a) the names of the petitioners; 

(b} the description by legal subdivisions (section, 

township, range) of all lands included in or proposed tu be 

included in the ground water area or subarea; 
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(c) the purpose of the hearing: and 

(d) the time and place of the hearing where any 

interested person may appear, either in person or by 

attorney, file written objections to the granting of the 

proposal, and be fully heard. 

{5} Such notice of hearing shall be published at least 

once in each week for 3 successive weeks not less than 30 

days before the date of the hearing in a newspaper of 

general circulation in the county or counties in which the 

ground water area or subarea is located. The department 

shall also cause a copy of the notice, together with a copy 

of the petition, to be served by mail, not less than 30 days 

before the hearing, upon each well driller licensed in 

Mont~na whose address is within any county in which any part 

of the area in question is located: upon each person or 

public agency known from an examination of the records in 

the department's office to be a claimant or appropriator of 

ground water in the area in question (claimant or 

appropriator meaning one who diverts, impounds, or withdraws 

ground water and not merely one who uses or obtains ground 

water from another who diverts, impounds, or withdraws 

ground water}: upon the bureau; and upon the mayor or 

chairman of the governing body of each incorporated 

municipality located in whole or in part within the proposed 

ground water area. The department may also serve notice upon 
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any other person or state or federal agency that the 

department feels may be interested in or affected by the 

proposed designation or modification of a controlled ground 

water area. The petition need not be served on any 

petitioner. A copy of the notice, together with a copy of 

the proposal, shall be mailed to each person at his 

last-known address, and such service shall be complete upon 

depositing it in the post office, postage prepaid, addressed 

to each person on whom it is to be served. Publication and 

mailing of such notice as prescribed herein, when completed, 

shall be deemed to be sufficient notice of such hearing to 

all interested persons." 

Section 4. Section 85-2-507, MC~, is amended to read: 

•es-2-SO7. Limiting withdrawals -- aodification of 

order. (1) At the time set for the hearing, the board shall 

proceed to hear oral and written evidence relevant to the 

designation or modification of the controlled ground water 

area presented by the bureau, the department, and any other 

interested party. A full record shall be kept of all 

evidence taken at the hearing. The procedure shall be such 

as to secure a full, fair, and orderly proceeding and to 

permit all relevant evidence to be received. The common-law 

and statutory rules of evidence shall apply only upon 

stipulation of all parties. 

(2) After the conclusion of the hearing, the board 
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shall make written findings and an order. The board shall by 

order declare the area in question to be a controlled ground 

water area if the board finds on the basis of the hearing 

that: 

(a) the public health, safety, or welfare requires a 

corrective control be adopted: and 

(b) {i) there is a wasteful use of water from existing 

wells or undue interference with existing wells: 

(ii) any proposed use or well will impair or 

substantially interfere with existing rights to appropriate 

surface water or ground water by others: or 

(iii) the facts alleged in the petition or the request 

by a unit of local government as required by 85-2-506(2) are 

true. 

(3) The order shall define the boundary of the 

controlled ground water area and shall indicate which of the 

ground water aquifers located within the area in question 

are included within the controlled ground water area. Any 

number of ground water aquifers which wholly or partially 

overlie one another may be included in the same controlled 

ground water area. 

(4) The order may include the following corrective 

control provisions: 

(a) a provision closing the controlled ground water 

area to further appropriation of ground water, in which 
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event the department shall thereafter refuse to accept any 

applications for beneficial water use permits to appropriate 

ground water located within such controlled area; 

(b) a provision determining a permissible 

withdrawal of ground water in the controlled area by 

total 

day, 

month, or year and permitting the board to apportion such 

permissible total withdrawal among the appropriators holding 

valid rights to the ground water in the controlled area in 

accordance with the relative dates of priority of such 

rights; 

(C) a provision according preference, without reference 

to relative priorities, to withdrawals of ground water in 

the controlled area for domestic and livestock purposes 

first and thereafter to withdrawals for other beneficial 

purposes, including but not 

industrial, municipal (other 

1 imi ted 

than 

to agricultural, 

domestic), and 

recreational purposes, in such order as the board considers 

advisable under the circumstances; 

{d) a provision reducing the permissible withdrawal of 

ground water by any appropriator or well in the controlled 

area; 

(e) when two or more wells in the controlled area are 

used by the same appropriator, a provision adjusting the 

total permissible withdrawal of ground water by the 

appropriator or a provision forbidding the use of one or 
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more such wells; 

(f) a provision requiring and specifying a system of 

rotation of use of ground water in the controlled area; 

are 

(9) provisions making such additional requirements as 

necessary to protect the public health, safety, and 

welfare in accordance with the intent, purposes, 

requirements of this part and the laws of the state. 

and 

(5) (a) If at the conclusion of the hearing the board 

finds that sufficient facts are not available to designate 

or modify a permanent controlled ground water area. the 

board may by order designate the area in question to be a 

temporary controlled ground water area. Such order may 

include the corrective control provisions contained in 

subsection (4). A temporary controlled ground water area 

shall be designated as such for a period not to exceed 2 

years from the date of the board's order designating the 

temporary controlled ground water area. The board may, for 

sufficient cause, extend the time period for an additional 2 

years, and in this case all ground water appropriators in 

the controlled ground water area shall be notified of the 

extension. 

(b) During the 2-year period, the department shall 

commence studies necessary to obtain the facts needed to 

assist in the designation or modification of a permanent 

controlled ground water area. Facts gathered during the 
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study period shall be presented at a hearing prior to the 

designation or modification of a permanent controlled ground 

water area. All parties appearing at the first hearing shall 

be served notice of this hearing by mail at least 30 days 

prior to the date set for the hearing. The service shall be 

complete upon deposit of notice at the post office, postage 

prepaid, addressed to each person on whom service is to be 

made. Mailing of the notice, when completed, shall be 

considered to be sufficient notice of the hearing to all 

persons directly affected. The department shall file in its 

records proof of service by its own affidavit. The hearing 

shall be conducted by the board in the manner of the first 

hearing, and the board shall make written findings of fact 

and conclusions of law and issue an order according to the 

provisions set forth in subsections (1) through (4). In the 

event the department does not complete the necessary study 

in the 2-year period or extension thereof, the temporary 

controlled ground water area designation will terminate at 

the end of the 2-year period or extension. 

(6) The department may enforce the order and bring an 

action for an injunction in a district court of a district 

in which all or part of the area affected is located, in 

addition to all other remedies. 

(7) The order of the board shall be published and 

mailed by the department in the manner and for the length of 
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time as prescribed by 8S-2-S06 for the publication and 

mailing of the notice of hearing, except that a copy of the 

written findings and order of the board shall be mailed 

instead of a copy of the proposal and, except further, that 

a copy of the order, together with a copy of the written 

findings, shall be mailed to each petitioner at his 

last-known address. The department shall file a copy of the 

order with the county clerk of each county within which any 

part of the controlled ground water area lies, and the 

county clerk shall record the order without fee. The 

department shall file in its records proof of service by its 

own affidavit of service. Upon publication and mailing of 

such order as prescribed herein, the order shall be final 

and conclusive unless an appeal therefrom is taken. 

(8) The board may by order suspend, modify, or revoke 

any order made as provided in this section upon such notice 

and in such manner as is reasonable under the circumstances. 

A copy of each suspension, modification, or revocation shall 

be served or filed and recorded as provided for orders in 

subsection (7). 

{9) While a matter is pending before the board, the 

department may restrict further development of the subarea." 

NEW SECTION. Section 5. Coordination instruction. If 

Senate Bill No. 136 is not passed and approved, the 

bracketed reference in (section 3(2}) to a local water 

-30- SB 303 



SB 0303/03 

1 quality district is void. 

-End-
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