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iﬂﬂtaﬁ.n no. 40D
INTRODUCED BY (of froheen o ’/’ﬁ./

L/M BY REQUEST 0/ THE ENVIRONMENTAL M

QUALITY COULNCIL /’/

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO CONSIDER
EFFECTS ON WATER QUALITY AND AQUIFER RECHARGE RATES WHEN
ISSOING PERMITS TO BENEFICIALLY USE WATER AND WHEN APPROVING
CHANGES IN APPROPRIATION RIGHTS; PROVIDING THAT UOUNITS OF
LCCAL. GOVERNMENT MAY REQUEST DESIGNATION OF A CONTROLLED
GROURD WATER AREA; AND AMENDING SECTIONS 85-2-311, 85-2-402,

85-2-506, AND 85-2-507, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. sSection 85-2-311, MCA, is amended to read:
“85-2-311. Criteria for issuance of permit. (1) Except

as provided in subsections (2) and (3), the department shall

issue a permit if:

({a) the applicant proves by substantial credible
evidence that the following criteria are met:

ta¥(i) there are unappropriated waters in the source of
supply at the proposed point of diversion:

t£¥(A) at times when the water can be put to the use
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t2+¥{B) in the amount the applicant seeks to
appropriate; and

t+%%}(C) during the pericd in which the applicant seeks
to appropriate, the amount requested is reasonably
available;

¢b}(ii} the water rights of a prior appropriator will
not be adversely affected;

tey(iii) the proposed means of diversion, construction,
and operation of the appropriation works are adequate;

td¥(iv) the proposed use of water is a beneficial use:

tey(v) the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit
has been issued or for which water has been reserved; and

tfy(vi) the applicant has a possessory interest, or the
written consent of the person with the possessory interest,
in the property where the water is to be put to beneficial

use; and

{b) the department has no information from any source

that constitutes substantisl credible evidence indicating

that:

(i) for ground water, the proposed amcunt of water to

be put to beneficial use will exceed long-term aquifer

recharge rates, considering existing surface water right

appropriations; and

(ii) the proposed use of water will adversely affect:
g INTRODUCED BILL
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{(A) the quality of the-water in the source of supply to

the extent that the water right of a prior appropriator is

rendered unusable for its prior use; or

(B) the holder of a permit to discharge sewage,

industrial wastes, or other wastes issued pursuant to Title

75, chapter 5, part 4.

(2} The department may not issue a permit for an
appropriation of 4,000 or more acre-feet of water a year and
5.5 or mere cubic feet per second of water unless the
applicant proves by clear and convincing evidence that:

(a) the criteria in subsection (1) are met;

(b) the rights of a prior appropriator will not be
adversely affected;

{(c) the proposed appropriation is a reasonable use.
Such a finding shall be based on a consideration of the
following:

(i) the existing demands on the state water supply, as
well as projected demands such as reservations cof water for
future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for
the protection of existing water rights and aguatic life;

{ii) the benefits to the applicant and the state;

{iii) the effects on the quantity and quality of water
for existing beneficial uses in the source of supply:

(iv) the availability and feasibility of using
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low-quality water for the purpose for which application has
been made;

(v} the effects on private property rights by any
creaticn of or contribution to saline seep; and

(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

(3 (a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the various Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the c¢riteria in this
subsection (3) must be met before out-of-state use may
ocecur.

{b) The department may not issue a permit for the
appropriation of water for withdrawal and transportation for
use outside the state unless the applicant proves by clear

and ceonvincing evidence that:

—-—4-
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(i} depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subsection (1) or (2) are met:

{i1i) the proposed out-of-state use of water is not
contrary to water conservation in Montana:; and

(1ii) the proposed ocut-cf-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

(c) 1In determining whether the applicant has proved by
clear and convincing evidence that the requirements of
subsections {3){b)(ii) and {3)(b){iii) are met, the
department shall consider the following factors:

(i) whether there are present or projected water
shortages within the state of Montana;

(ii) whether the water that is the subject of the
application could feasibly be transported to alleviate water
shortages within the state of Montana;

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water: and

(iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

{d) When applying for a permit or a lease to withdraw
and transport water for use outside the state, the applicant

shall submit to and comply with the laws of the state of
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Montana governing the appropriation, lease, and use of
water.,

(4) To meet the substantial credible evidence standard
in this secticn, the applicant shall submit independent
hydrologic or other evidence, including water supply data.,
field reports, and other Iinformation developed by the
department, the U.S. geological survey, or the U0.S. soil
conservation service and other specific field studies,
demonstrating that the criteria are met.

{5) A&n appropriation, diversion, impoundment, use,
restraint, or attempted appropriation, diversion,
impoundment, use, or restraint contrary to the provisions of
this section is invalid. an officer, agent, agency, or
employee of the state may not knowingly permit, aid, or
assist in any manner an unauthorized appropriation,
diversion, impoundment, use, or other restraint. A person or
corporation may not, directly or indirectly, personally or
through an agent, officer, or employee, attempt to
appropriate, divert, impound, use, or otherwise restrain or

control waters within the boundaries of this state except in

accordance with this section."
Section 2. Section 85-2-402, MCA, is amended to read:

"85-2-402. (Temporary) Changes in appropriation rights.
{1} An appropriator may not make a change in an

approprilation right except as permitted under this section

-6—
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and with the approval of the department or, if applicable,
of the legislatura.

{2) Except as provided in subsections (3) through (5),
the department shall approve a change in appropriation right
1f:

{a) the appropriator proves by substantial credible
evidence that the following criteria are met:

tay(i) ©The the proposed use will not adversely affect
the water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserveds;

toy(1i) Except except for a lease authorizacion pursuant
to 85-2-436 that does not require appropriation works, the
proposed means of diversion, construction, and operation of
the appropriation works are adequatew;

teytiii) ¥he the proposed use of water is a beneficial
usew; and

td+(iv) Phe the applicant has a possessory interest, or
the written consent of the persen with the possessory
interest, in the property where the water is to he put to
beneficial use; and

(b) the department has no information from any source

that constitutes substantial credible evidence indicating

that:

(1) for ground water, the change in appropriation right
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will cause long-term aquifer withdrawal rates to exceed

long-term aquifer recharge rates, considering existing

surface water right appropriations; and

(ii) the change in appropriation right will adversely

affect:

(AR} the guality of the water in the source of supply to

the extent that the water right of a pricr appropriator is

rendered unusable for its prior use; or

{(B) the holder of a permit to discharge sewage,

industrial wastes, or other wastes issued pursuant to Title

75, chapter 5, part 4.

{3) The department may not approve a change in purpose
of use or place of use of an appropriation of 4,000 or more
acre-feet of water a year and 5.5 or more cubic feet per
second of water unless the appropriator proves by
substantial credible evidence that:

(a) the criteria in subsection (2) are met;

{b) the propesed change is a reasonable use. A fipnding
of reasonable use must be based on a consideration of:

(i) the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and agquatic life;

(ii) the benefits to the applicant and the state;

_B_
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{iii) the effects on the quantity and quality of water
for existing uses in the source of supply;

{iv) the availability and feasibility of using
low-quality water for the purpose for which application has
been made;

(v) the effects on private property rights by any
creation of or contribution to saline seep; and

{(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

{4) The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre—-feet of water a year and 5.5 or more cubic feet
per second of water being consumed unless:

(a) the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subsections (2) and (3) are met; and

{b) the department then petitions the 1legislature and
the legislature affirms the decision of the department after
one or more public hearings.

(5) (a) The state of Montana has long recocgnized the
importance of conserving its public waters and the necessity

to maintain adequate water supplies for the state's water

reguirements, including requirements for reserved water
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rights held by the United States for federal reserved lands
and in trust for the wvarious Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
ocut-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before out-of-state use may occur:

{b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

{1) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subsection (2) or (3) are mert;

{ii) the proposed out-of-state use of water 1is not
contrary to water conservation in Montana; and

{iii) the proposed out-cf-state use of water is not
otherwise detrimental toc the public welfare of the citizens
of Mcntana.

fc) In determining whether the appropriatcr has proved

by clear and convincing evidence that the reguirements of

subsections {53}(b)y(ii} and (5)(b)(iti) wi1ll be met, the

_10_
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department and, if applicable, the legislature shail
consider the fellowing factors:

(i) whether there are present or projected water
shortages within the state of Montana;

{ii) whether the water that is the subject of the
propased change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

(iii} the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

(iv) the demands placed an the applicant's supply in the
state where the applicant intends to use the water.

(d} When applying for a change in appropriation right
to withdraw and transport water for use ocutside the state.
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

(6) For any application for a change in appropriation
right involving 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
85-2-307 and shall hold one or more hearings in accordance
with B85-2-309 prior to its approval or denial of the

proposed change. The department shall provide notice and may
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hold one or more hearings upon any other proposed change if
it determines that a change might adversely affect the
rights of other persons.

{7) The department or the legislature, if applicable,
may appraove a change subject to terms, conditions,
restrictions, and limitations as it considers necessary to
satisfy the criteria of this sectioen, including limitations
an the time for completion of the change. The department may
extend time limits specified in the change approval under
the applicable c¢riteria and procedures of 85-2-312(3).

{8) If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

{9) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

(10) A person holding an issued  permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage

by filing an application Ffor change pursuant to this

-12-
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section.

{11y A change in appropriation right contrary to the
provisions of this secticon is invalid. An cofficer, agent,
agency, or employee of the state may not knowingly permit,
aid, or assist in any manner an unauthorized change in
appropriation right, A person or corporation may not,
directly or indirectly, personally or through an agent,
officer, or employee, attempt to change an appropriation
right except in accordance with this section. (Terminates
June 30, 1893--sec. 1i, Ch. 658, L. 1989.)

85-2-402. (Effective July 1, 1993) Changes in
appropriation rights. (1) An appropriator may not make a
change 1n an appropriation right except as permitted under
this gsection and with the approval of the department or, Lif
applicable, of the legislature.

(2) Except as provided in subsections (3) through (5).,
the department shall approve a change in appropriation
right:

{a) if the appropriator proves by substantial credible
evidence that the following criteria are met:

ta¥{i) The the proposed use will not adversely affect
the water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserveds;

thy(ii) Fhe the proposed means of diversion,
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construction, and operation of the appropriation works are
adequates;

tey(iii) Phe the proposed use of water is a beneficial
uses; and

td¥(iv) P?he the applicant has a possessory interest, or
the written consent of the person with the possessory
interest, in the property where the water is to be put to
beneficial use; and

(b) the department has no information from any source

that constitutes substantial credible evidence indicating

that s

{i} for ground water, the change in appropriation right

will cause long-term aquifer withdrawal rates to exceed

long-term aquifer recharge rates, considering existing

surface water right appropriations; and

(ii) the change in appropriation right will adversely

affect:

(A) the quality of the water in the source of supply to

the extent that the water right of a prior appropriator is

rendered unusable for its prior use; or

(B) the holder of a permit to discharge sewage,

industrial wastes, or other wastes issued pursuant to Title

75, chapter %, part 4.

{3) The department may not approve a change in purpose

of use or place of use of an appropriation of 4,000 or more

_14_
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acre-feet of water a year and 5.5 or more cubic feet per
second of water unless the appropriator proves by
substantial credible evidence that:

(a) the criteria in subsection (2) are met;

(b) the proposed change is a reascnable use. A finding
of reascnable use must be based on a consideration of:

(i) the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and aquatic life;

(ii) the benefits to the applicant and the state:

(iii} the effects on the guantity and gquality of water
for existing uses in the source of supply;

(iv} the availability and feasibility of using
low-gquality water for the purpose for which application has
been made;

{(v) the effects on private property rights by any
creation of or contribution to saline seep; and

(vi) the probable significant adverse envirconmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 795,
chapter 20.

{4) The department may not apprcve a change in purpose

of use or place of use for a diversion that results in 4,000
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or more acre-feet of water a year and 5.5 or more cubic feet
per second of water being consumed unless:

(2a) the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subsections (2) and (3) are met; and

{(b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

(5) (a) The state ocf Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including reguirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the various Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-~of-state transportaticn and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before out-cf-state use may occur:

{b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear

and convincing evidence and, if applicable, the legislature
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approves after one or more public hearings that:

{i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subsection (2) or (3) are met;

{ii) the proposed out-cf-state use of water is not
contrary to water cconservation in Montana; and

(iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{c} In determining whether the appropriator has proved
by clear and convincing evidence that the requirements of
subsections (S){b)(ii) and (5)(b){(iii) will be met, the
department and, if applicable, the legislature shall
consider the following fadtors:

(i) whether there are present or projected water
shortages within the state of Montana;

(ii) whether the water that 1is the subject of the
proposed change in apprepriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

(iii) the supply and scurces of water available to the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant's supply in the

state where the applicant intends to use the water.
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(d) When applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

(6) For any application for a change in appropriation
right involving 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
85-2-307 and shall hold one or more hearings in accordance
with 85-2-309 prior to 1its approval or denial of the
proposed change. The department shall provide notice and may
held one or more hearings upon any cther proposed change if
it determines that such a change might adversely affect the
rights of other persons.

{7) The department or the legislature, if applicable,
may approve a change subject to such terms, conditions,
restrictions, and limitations as it considers necessary to
satisfy the criteria of this section, including limitations
on the time for completicn of the change. The department may
extend time limits specified in the change approval under
the applicable criteria and procedures of 85-2-312(3}.

(8) If a change is not completed as approved by the
department or legisiature or if the terms, conditions,

restrictions, and limitations of the change approval are not

-l8-
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complied with, the department may. after notice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revoked. If the appropriatcor fails to show sufficient cause,
the department may modify or revoke the change approval.

{9) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

(10) A person helding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for <change pursuant to this
section.

{11) A change in appropriation right contrary to the
provisions of this section is invalid. No officer, agent,
agency, or employee of the state may knowingly permit, aid,
or assist in any manner such unautherized change in
appropriation right. No person or corporation may, directly
or indirectly, personally or through an agent, officer, or
emplovee, attempt tc change an appropriation right except in
accordance with this section.”

Section 3. section 85-2-506, MCA, is amended to read:

"85-2-506. Controlled ground water areas -- designation
or modification. (1) The board may designate or modify

controlled ground water areas as provided in this part.
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(2) Designation or modification of an area of
controlled ground water use may be proposed to the board by

the department on its own motion, by reguest of a unit of

local government, including a county, an incorporated city

or town [, or a local water quality district], or by

petition signed by at least 20 or one~fourth of the users
{whichever is the lesser number) of ground water in a-greund

water the area proposed for designation, o©or the existing

controlled ground water area, wherein there are alleged to

be facts showing:

(a) that ground water withdrawals are in excess of
recharge to the aquifer or aquifers within such ground water
area;

(b) that excessive ground water withdrawals are very
likely to occur in the near future because of consistent and
significant increases in withdrawals from within the ground
water areaj;

(¢) thar significant disputes regarding priority of
rights, amounts of ground water in use by appropriators, or
priority of type of use are in progress within the ground
water area;

(d) that ground water levels or pressures in the area
in guestion are declining or nave declined excessively; or

(e) that excessive ground water withdrawals would cause

contaminant migration and a degradation of ground water

_20_



@® ~ o \n

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1355/01

guality within the ground water area.

(3) whern such a proposal is thus made, the board shall
fix a time and place for a hearing, which time shall not be
less than 90 days from the making of the proposal. The place
for the hearing shall be within or as close as practical to
the controlled ground water area.

{4) The department shall publish a notice of the
hearing, setting forth therein:

(a) the names of the petitioners;

{b) the description by legal subdivisicons (section,
township, range) of all lands included in or proposed to be
included in the ground water area or subarea;

(¢} the purpose of the hearing; and

{d) the time and place of the hearing where any
interested person may appear, either in person or by
attorney, Ffile written objections to the granting of the
proposal, and be fully heard.

{(5) Such notice of hearing shall be published at least
once in each week for 3 successive weeks not less than 30
days before the date of the hearing in a newspaper of
general circulation in the county or counties in which the
ground water area or subarea 1is 1located. The department
shall also cause a copy of the notice, together with a copy
of the petition, to be served by mail, not less than 30 days

before the hearing, upon each well driller 1licensed in
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Montana whose address is within any county in which any part
of the area in gquestion is located; upon each person or
public agency known from an examination of the records in
the department's office to be a claimant or appropriator of
ground water in the area 1in guestion {claimant or
appropriator meaning ons who diverts, impounds, or withdraws
ground water and not merely one who uses or obtains ground
water from another who diverts, impounds, or withdraws
ground water); wupon the bureau; and upon the mayor or
chairman of the governing body of each incorporated
municipality located in whole or in part within the proposed
ground water area. The department may also serve notice upon
any other person or state or federal agency that the
department feels may be interested in or affected by the
proposed designation or modification of a controlled ground
water area. The petition need ncot be served on any
petitioner. A «c¢opy of the notice, together with a copy of
the proposal, shall be mailed to each person at his
last-known address, and such service shall be complete upon
depositing it in the post office, postage prepaid, addressed
to each person on whom it is to be served. Publication and
mailing of such notice as prescribed herein, when completed,
shall be deemed to be sufficient notice of such hearing to

all interested persons,'

Section 4. sSection 85-2-507, MCA, is amended to read:
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"85-2-507. Limiting withdrawals -—- modification of
order. (1) At the time set for the hearing, the board shall
prtoceed to hear oral and written evidence relevant toc the
designation or modification of the controlled ground water
area presented by the bureau, the department, and any other
interested party. A full record shall be kept of all
evidence taken at the hearing. The procedure shall be such
as to secure a full, fair, and orderly proceeding and to
permit all relevant evidence to be received. The common-law
and statutory rules of evidence shall apply only upen
stipulation of all parties.

(2) After the conclusion o©f the hearing, the board
shall make written findings and an order. The beocard shall by
order declare the area in question to be a controlled ground
water area if the board finds on the basis of the hearing
that:

{a} the public health, safety, or welfare requires a
corrective control be adopted; and

{b} (i) there is a wasteful use of water from existing
wells or undue interference with existing wells;

{ii) any proposed use or well will impair or
substantially interfere with existing rights to appropriate
surface water or ground water by others; or

{iii) the Ffacts alleged in the petiticn or the request

by a unit of local government as required by 85-2-506{(2) are
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true.

{3) The order shall define the boundary of the
controlled ground water area and shall indicate which of the
ground water aquifers located within the area in question
are included within the controlled ground water area. ANy
number of ground water agquifers which wholly or partially
overlie one another may be included in the same controlled
ground water area.

(4) The order may include the following corrective
control provisions:

(a} a provision closing the controlled ground water
area to further appropriation of ground water, in which
event the department shall thereafter refuse to accept any
applications for beneficial water use permits to appropriate
ground water located within such controlled area;

(b) a provision determining a permissible total
withdrawal of ground water in the controlled area by day,
month, or year and permitting the board to apportion such
permissible total withdrawal among the appropriators holding
valid rights to the ground water in the controlled area in
accordance with the relative dates of priority of such
rights;

(¢} a provision according preference, without reference
to relative pricrities, teo withdrawals of ground water in

the controlled area for domestic and livestock purposes

-24—-
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first and thereafter to withdrawals for other beneficial
purposes, including but not limited to agricultural,

industrial, municipal {other than domestic), and
recreational purposes, in such order as the board considers
advisable under the circumstances;

(d) a provision reducing the permissible withdrawal of
ground water by any appropriator or well in the controlled
area;

(e) when two or more wells in the controlled area are
used by the same appropriator, a provision adjusting the
total permissible withdrawal of ground water by the
appropriator or a provision forbidding the use of one or
more such wells;

({£) a provision reguiring and specifying a system of
rotation of use of ground water in the controlled area;

(g) provisions making such additional requirements as
are necessary to protect the public health, safety, and
welfare in accordance with the intent, purposes, and
requirements of this part and the laws of the state.

(5) (a) If at the conclusion of the hearing the board
finds that sufficient facts are not available to designate
or modify a permanent controlled ground water area, the
board may by order designate the area in guestion to be a

temporary controlled ground water area. Such order may

include the corrective control provisions contained in

—-25-
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subsection (4). A tempcrary controlled ground water area
shall be designated as such for a period not to exceed 2
years from the date of the board's order designating the
temporary controlled ground water area. The board may, for
sufficient cause, extend the time period for an additional 2
years, and in this case all ground water appropriators in
the controlled ground water area shall be notified cf the
extension.

{by During the 2-year period, the department shall
commence studies necessary to obtain the facts needed to
assist in the designation or modification of a permanent
controlled ground water area. Facts gathered during the
study period shall be presented at a hearing prior to the
designation or modification of a permanent controlled ground
water area. All parties appearing at the first hearing shall
be served notice of this hearing by mail at least 30 days
prior to the date set for the hearing. The service shall be
complete upon depesit of notice at the post office, postage
prepaid, addressed to each person on whom service is to be
made. Mailing of the notice, when completed, shall be
considered to be sufficient notice of the hearing to all
persons directly affected. The department shall file in its
records proof of service by its own affidavit. The hearing
shall be conducted by the board in the manner of the first

hearing, and the board shall make written findings of fact
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and conclusions of law and issue an order according to the
provisions set forth in subsections (1) through (4). In the
event the department does not complete the necessary study
in the 2-year period or extension therscf, the temporary
controlled ground water area designation will terminate at
the end of the 2-year period or extension.

(6) The department may enforce the order and bring an
action for an injunction in a district court of a district
in which all or part of the area affected is located, in
addition to all other remedies.

{7 The order of the board shall be pubiished and
mailed by the department in the manner and for the length of
time as prescribed by B85-2-506 for the publication and
mailing of the notice of hearing, except that a copy of the
written findings and order of the board shall be mailed
instead of a copy of the proposal and, except further, that
a copy of the order, tocgether with a copy of the written
findings, shall be mailed to each petitioner at his
last-known address. The department shall file a copy of the
order with the county clerk of each county within which any
part of <the controlled ground water area lies, and the
county clerk shall record the order without £fee. The
department shall file in its records proof of service by its
own affidavit of service. Upon publication and mailing of

such order as prescribed herein, the corder shall be final

w 3o
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and conclusive unless an appeal therefrom is taken.

{8) The board may by order suspend, modify, or revoke
any order made as provided in this section upon such notice
and in such manner as is reasconable under the circumstances.
A copy of each suspension, modification, or revocation shall
be served or filed and recorded as provided for orders in
subsection (7).

{9) While a matter is pending before the board, the
department may restrict further development of the subarea."

NEW SECTION, Section 5. Coordination instruction. If
Senate Bill No. 136 1is not passed and approved, the
bracketed reference in [section 3(2)] teo a local water
guality district is void.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for $B0303, as introduced.

DESCRIPTICN OF PROPOSED LEGISTATION:

This proposed legislation generally affects three sections of the law as follows: 1)Adds permit criteria upon which the
Department of Natural Resources and Conservation must assess new permit applications to determine whether the amount
requested will exceed long-term aquifer recharge rates, possible effects to water quality of existing water rights, and
possible effects to wastewater discharge permits. 2)Adds change criteria upon which the department must assess new change
applications to determine the same issues as noted in ®l. 3)Expands the controlled groundwater area statutes to allow "a

unit of local govermment, including a county, an incorporated city or town, or a local water quality district" to petition
the Board of Natural Resources and Conservation for designation of a controlled groundwater area.

ASSUMPTTIONS :

1. Additional administrative processing requirements required of the will be extensive to assess the new proposed permit

and change application criteria and groundwater petitions.

2. Approximately 410 permit applications and 190 change applications per year must be reviewed by the department to assess
the new permit and change criteria proposed by this bill.

3. Approximately 200 permit and change applications per year involve groundwater sources.

4.  One FTE would be needed to review all water quality records and wastewater discharge permits with the Department of
Health and Environmental Sciences in order to process the 410 permit and 190 change applications each year.

5.

One FTE would be needed to review 200 groundwater permit and change applications per year and assess long-term aqulfer
recharge rates and effects to surface water sources.

6. One-half FTE would be needed to process three new groundwater petitions each vear, since qualified petitioners have been

expanded. Also, Form No. 611-0Objection to Application, and Form No. 630-Petition to the DNRC for Controlled Groundwater
Area must be revised and reprinted to accommodate the new amendments.

Three groundwater petitions will bring in $100 each in petition application fees and additional reasonable costs will
bring in $1,500 per year for a total of about $1,800 additional expected funding each year.

FISCAL TIMPACT;

see next page

YW <~ el

ROD SUNDSTED, BUDGET DIRECTOR DATE CECIL WEEDING, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Neote for SB0303., as introduced sB Soz2




Fiscal Note Request, SB0303, as intrgduced
Form BD-15
Page 2

FISCAL IMPACT:
Department of Natural Resources and Consexvation:

FY 92 FY 93
Current Law Proposed Law Difference Current Law Proposed law Difference

Expenditures;
FTE 0.00 2.50 2.50 0.00 2.50 2.50
Personal Services Q 74,000 74,000 0 78,000 78,000
Operating Costs 0 300 300 0 300 300

Total 0 74,300 74,300 0 78,300 78,300
Funding:
General Fund 0 72,500 72,500 0 76,500 76,500
Water Rights Funds (02) Q 1,800 1.800 0 1,800 1.800

Total 4] 74,300 74,300 o 78,300 78,300

ONG - EFF S OF PROPQSED ' TION:

It is anticipated that the impact’identified in this fiscal note would remain about the same for future fiscal years.
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APPROVED BY COMM. ON
NATURAL RESOURCES

SENATE BILL NO. 303
INTRODUCED BY WEEDING, T. BECK, YELLOWTAIL, GRADY
BY REQUEST OF THE ENVIRONMENTAL

QUALITY COUNCIL

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO CONSIDER
EFFECTS ON WATER--QUABIP¥--ANB AQUIFER RECHARGE RATES WHEN
ISSUING PERMITS TO BENEFICIALLY USE WATER AND WHEN APPROVING
CHANGES IN APPROPRIATION RIGHTS; PROVIDING THAT UNITS OF
LOCAL GOVERNMENT MAY REQUEST DESIGNATION OF A CONTROLLED
GROUND WATER AREA; AND AMENDING SECTIONS 85-2-311, 85-2-402,

85-2-506, AND 85-2-507, MCA."

STATEMENT OF INTENT

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL TO

PROVIDE DIRECTION TO THE DEPARTMENT OF NATURAL RESQOURCES AND

CONSERVATION CONCERNING THE ADOPTION OF RULES. THE

DEPARTMENT 1S REQUIRED TQ ISSUE PERMITS TC BENEFICIALLY TUSE

WATER AND APPROVE CHANGES IN APPROPRIATION RIGHTS IF THE

DEPARTMENT HAS NO SUBSTANTIAL CREDIBLE EVIDENCE INDICATING

THAT THE BENEFICIAL USE OR CHANGE 1IN RIGHT WOULD CAUSE

LONG-TERM AQUIFER RECHARGE RATES TO BE EXCEEDED. THE

LEGISLATURE RECOGNIZES THAT NEW WATER WITHDRAWALS AND

CHANGES IN APPROPRIATION RIGHTS CAN CAUSE LONG-TERM AQUIFER
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RECHARRGE RATES TO BE EXCEEDED AND GROUND WATER TO BE

DIMINISHED. THE LEGISLATURE ALSQO RECOGNIZES THAT THE

POTENTIAL FOR THESE PROBLEMS TO QOCCUR IS NOT NECESSARILY

WIDESPREAD IN THE STATE AND MAY, IN FACT, BE LIMITED TO ONLY

A FEW DRAINAGES OR BASINS. THE DEPARTMENT SHOULD ADOPT RULES

THAT ESTABLISH CRITERIA ARD A SCREENING PROCEDURE FOR:

(1) DETERMINING THE AREAS OF THE STATE 1IN WHICH

LONG-TERM AQUIFER DRAWDOWN AND WATER QUALITY PROBLEMS MAY

QCCUR AS A RESULT OF INCREASED WATER WITHDRAWAL OR CHANGES

IN APPROPRIATION RIGHTS; AND

(2) IDENTIFYING THOSE APPLICATIONS FOR_ A PERMIT TO

BENEFICTALLY USE WATER OR CHANGE APPROPRIATION RIGHTS THAT

MAY CAUSE THESE ADVERSE RFFECTS.

IT IS THE LEGISLATURE'S INTENT THAT THE DEPARTMENT

CONRSIDER ALL AVAILABLE INFORMATION CONSTITUTING SUBSTANTIAL

CREDIBLE EVIDENCE THAT IS SUBMITTED TO THE DEFARTMENT FROM

ANY SQURCE OR THAT IS AVAILABLE TO THE DEPARTMENT THAT

RELATES TO TIMPACTS OF HEW WATER WITHDRAWALS OR CHANGES IN

APPROPRIATION RIGHTS UPCON LONG-TERM AQUIFER RECHARGE AND

WATER QUALITY. HOWEVER, IT IS NOT THE LEGISLATURE'S INTENT

TO IMPCSE UPON THE DEPARTMENT NEW RESEARCH OR DATA

COLLECTION OBLIGATIONS TO IMPLEMENT THE BILL'S PROVISIONS

EXCEPT_IN SITUATIONS IN WHICH THE DEPARTMENT DETERMINES THAT

IMPACTS UPON LONG-TERM AQUIFER RECHARGE ARE LIKELY AND  THAT

ADDITIONAL EFFORT BEYOND THE DEPARTMENT 'S CURRENT

-2- SB 303
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APPLICATION EVALUATION PROCEDURES IS WARRANTED TO DOCUMENT

THE PROBABLE EXTENT OF THE IMPACTS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 85-2-311, MCA, is amended to read:
*B85-2-311. Criteria Ffor issuance of permit. (1) Except

as provided in subsections (2) and (3}, the department shall

issue a permit if:

(a) the applicant proves by substantial credible
evidence that the following criteria are met:

tey(i) there are unappropriated waters in the source of
supply at the proposed point of diversion:

fiflél at times when the water can be put to the use
proposed by the applicant;

t+¥¥{B) in the amount the applicant seeks to
appropriate; and

+tt+3(C) during the pericd in which the applicant seeks
ta appropriate, the amount reguested is reasonably
available;

tb¥{ii} the water rights of a prier appropriator will
not be adversely affected;

tey(iii) the proposed means of diversion, construction,
and operation of the appropriation works are adequate;

td¥(iv) the proposed use of water is a beneficial use:;

ter{v} the proposed use will not interfere unreascnably

~3- sB 303
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with other planned uses or developments for which a permit
has been issued or for which water has been reserved; and

+€¥{vi) the applicant has a possessory interesat, or the
written consent of the person with the possessory interest,
in the property where the water is to be put to beneficial
use; and

(b) the'department has no information from any source

that constitutes substantial credible evidence indicating

that=+

t++y¥ for ground water, the proposed amount of water to

be put to beneficial use will exceed long-term aguifer

recharge rates, considering exisgting surface water right

appropriationsy-anéd

tit}-the-proposed-uss-of-water-wiltli-adversely-affects

t+A}-—-the-gquatity-ocf-the-water-in-the-sourece-of-suppiv-to

the-—extent--that-the-water—riqht-sf-a-prior-apprepriator—is

rendered-dnusabie-for-ita-prior-use;-or

+Bi-—the--hoider--—of-—a--permit--to--discharge---sewagey

industriai--wasees;—-or-other-wastes—issued-pursuant—to-Fitle

757-chapter-S5;~-part—4.

(2) The department may not issue a permit Ffor an
appropriation of 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water unless the
applicant proves by clear and convincing evidence that:

(a) the criteria in subsection {1} are met;

-4- SB 303
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{b) the rights of a prior appropriator will not be
adversely affected;

(c) the proposed appropriation is a reascnable use.
Such a finding shall be based on a consideration of the
following:

(i) the existing demands on the state water supply, as
well as projected demands such as reservations of water for
future beneficial purposes, including municipal water
supplies, irrigation sygstems, and minimum streamflows for
the protection of existing water rights and aquatic life;

(ii) the benefits to the applicant and the state;

{iii) the effects on the quantity and quality of water
for existiné beneficial uses in the source of supply:

(iv) the availability and feasibility of using
low-quality water for the purpose for which application has
been made;

(v) the effects on private property rights by any
creation of or contribution tc saline seep; and

{vi} the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursnant to Title 75, chapter 1, or Title 75,
chapter 20.

(3} (a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity

to maintain adequate water supplies for the state's water

-5 SB 303
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requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the various Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the criteria in this
subsection {3) must be met before out-of-state use may
occur.

{b) The department may not issue a permit for the
appropriation of water Ffor withdrawal and transportation for
use outside the state unless the applicant proves by clear
and convincing evidence that:

(i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subsection (1) or (2} are met;

(il) the proposed out-of-state use of water is not
contrary to water conservation in Montana; and

{iii) the proposed ocut-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

(¢} 1In determining wherher the applicant has proved by
clear and convincing evidence that the requirements of

subsections (3)}(b){ii) and ({3){b)(ilii) are met, the

-6- SB 303
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department shall consider the following factors:

{i) whether there are present or projected water
shortages within the state of Montana;

{11} whether the water that 1is the subject of the
application could feasibly be transported to alleviate water
shortages within the state of Montana:

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant’'s supply in the
state where the applicant intends to uSe the water.

{d) when applying for a permit or a lease to withdraw
and transport water for use cutside the state, the applicant
shall submit to and comply with the laws of the state of
Montana governing the appropriation, lease, and use of
water.

{4) To meet the substantial credible evidence standard
in this section, the applicant shall submit independent
hydrologic or other evidence, including water supply data,
field reports, and other information developed by the
department, the U.S. geological survey, or the U.S, soil
conservation service and other specific field studies,

demonstrating that the criteria are met.

{(5) An appropriation, diversion, impoundment, use,
restraint, or attempted appropriation,‘ diversion,
-7- SB 3013
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impoundment, use, or restraint contrary to the provisions of
this section is invalid., BAn officer, agent, agency, or
employee of the state may not knowingly permit, aid, or
assist in any manner an unauthorized appropriation,
diversion, lmpoundment, use, or other restraint, A person or
corporation may not, directly ar indirectly, persconally or
through an agent, officer, or employee, attempt to
appropriate, divert, impound, use, or otherwise restrain or
control waters within the boundaries of this state except in
accordance with this section.”

Section 2. section 85-2-402, MCA, is amended to read:

*85-2-402. (Temporary) Changes in appropriation rights.
(1) An appropriator ' may not make a change in an
appropriation right .except as permitted under this section
and with the approval of the department or, if applicable,
of the legislature.

{2) Bxcept as provided in subsections {(3) through (9).
the department shall approve a c¢hange in appropriation right
if:

{a) the appropriator proves by substantial credible
evidence that the following criteria are met:

fay{i) Phe the proposed use will not adversely affect
the water rights of other persons or other planned uses or
developments for which a permit has been issued or for which

water has been reservedr;

-8- SB 303
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thy(ii) Bxeept except For a lease authorization pursuant
ta 85-2-436 that does not reguire appropriation works, the
proposed means of diversion, construction, and operation of
the appropriation works are adequates;

tey(iii) Phe the proposed use of water is a beneficial
uses; and

td¥(iv) Fme the applicant has a possessory interest, or
the written consent of the person with the poOssessory
interest, in the property where the watey is to be put to
beneficial use; and

(b) the department has no_information from any source

that constitutes substantial credible evidence indicating

that+

t#+ for ground water, the change in appropriation right

will cause long-term aguifer withdrawal rates to exceed

long-term aquifer recharge rates, considering existing

surface water right appropriationsr-and

tit}-ehe--ehange--in--appropriation-right-witi-adversely

affeces

tA}--the-gquatiey-of-the-water-in-the-scurce-of-suppiy—te

the-exeent-that-the-water-right-ef~a-prior--appropriatsr--is

rendered-unusabte-for-ies-prior-uses-or

tBy-~the--—halder--of-—-a--permit——to--discharge--sawage;

industrrial-wastes;—or-sther-wastes—issusd-pursuant-to——Fitie

#57-chapter-S5y-part—4¢.

-3- SB 303

- -] ~ [~

10
11
12
13
14
15
16
17
is
18
20
21
22
23
24

25

SB 0303/02

{3) The department may not approve a change in purpose
of use or place of use of an appropriation of 4,000 or mare
acre-feet of water a year and 5.5 or more cubic feet per
second of water unless the appropriator proves by
substantial credible evidence that:

(a) the c¢riteria in subsection (2) are met;

(b) the proposed change is a reasonable use. A finding
of reasonable use must be based on a consideration of:

(i) the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and aguatic life;

{ii) the benefits to the applicant and the state;

{iii) the effects on the guantity and quality of water
for existing uses in the source of supply;

{iv) the availability and feasibility of using
low-quality water for the purpcse for which application has
been made;

(v) the effects on private property rights by any
creation of or contribution to saline seep; and

{vi} the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, =r Title 75,

chapter 20.

-10- sSB 303
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{4} The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water being consumed unless:

{a) the applicant proves by clear and <c¢onvincing
evidence and the department finds that the criteria in
subsections (2} and (3) are met; and

(b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

{5) {a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adeguate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the wvariocus Indiam tribes within the
state's boundaries, Although the state of Montana also
recognizes that, under appropriate conditions, the
cut-of-state transportation and use of its public waters ar=
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before out-of-state use may occur:

({b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the

withdrawal and transportation of appropriated water for use

-1l1l- 5B 303
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outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

(i) depending on the wvolume of water diverted or
consumed, the applicable criteria and procedures of
subsection (2) or (3) are met;

{ii) the proposed out-of-state use of water is not
contrary to water conservation in Montana; and

{iii) the proposed ocut-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

(¢) 1In determining whether the appropriator has proved
by clear and conviﬁcing evidence that the requirements of
subsections (5){b){ii) and (5}({b){iii) wiil be met, the
department and, if applicable, the legislature shall
consider the following factors:

(i) whether there are present or projected water
shortages within the state of Montana:

(ii) whether the water that 1is the sfubject of the
proposed change 1in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use

the water; and

-12- SB 303
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(iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

(dy when applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

{6) For any application for a change in appropriation
right involving 4,000 or more acre—feet of water a year and
5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
85-2-307 and shall hold one or more hearings in accordance
with 85-2-309 prior to its approval or denial of the
proposed change. The department shall provide notice and may
hold one or more hearings upon any other proposed change if
it determines that a change might adversely affect the
rights of other persons.

(7) The department or the legislature, if applicable,
may approve a change subject to terms, conditions,
restrictions, and limitations as it considers necessary to
satisfy the criteria of this section, including limitations
on the time for completion of the change. The department may
extend time 1limits specified in the change approval under
the applicable criteria and procedures of 85-2-312(3).

(8) If a change is not completed as approved by the
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department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

(9) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helenra.

(10) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for change pursuant to this
section.

{11) A change in appropriaticn right contrary to the
provisions of this section is invalid. an officer, agent,
agency, or employee of the state may not knowingly permit,
aid, or assist in any manner an unauthorized change in
appropriation right. A person or corporation may not,
directly or indirectly, personally or through an agent,
officer, or employee, attempt to change an appropriation
right except in accordance with this section. (Terminates
June 30, 1993--sec. 11, Ch, 658, L. 198%.)

85-2-402. (Effective July 1, 1993) Changes in
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appropriation rights. (1) An appropriator may not make a
change in an appropriation right except as permitted under
this section and with the approval of the department or, if
applicable, of the legislature.

(2) Except as provided in subsections (3) through (5).
the department shall approve a change in appropriation
right:

{a) 1if the appropriator proves by substantial credible
evidence that the following criteria are met:

tay{i; ©he the proposed use will not adversely affect
the water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserveds;

thy(ii) ¥he the proposed means of diversion,
construction, and operation of the appropriation works are
adequatexr;

tey{iii) Phe the proposed use of water is a beneficial
uses; and

+d+(iv) Phe the applicant has a possessory interest, ot
the written consent of the person with the possessory
interest, in the property where the water is to be put ¢to
beneficial use; and

{b} the department has no information from any sogurce

that constitutes substantial credible evidence indicating

thats
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++¥ for ground water, the change in appropriation right

will cause long-term aquifer withdrawal rates to exceed

long-term aquifer recharge rates, considering existing

surface water right appropriationss-and

tiiy-the--change-—in--appropriation-right-wili-adversety

affects

tAy-—the-aualiey-ef-the-water-in—the-source-ef-suppiy-to

the-extrent-that-the-water—right-of-a-prior--apprepriator——is

rendered-unusabie-for-its-prior-uses-or

tB}~-the---hoider--of--a-—permit--to--discharge-—sewagey

industrinti-wastesy—or-other-wastea—iasued-pursuant-to——Fitie

F5r-chapter—-5y—part-4.

{3) The department may not approve a change in purpose
of use or place of use of an appropriation of 4,000 or more
acre-feet of water a year and 5.5 or more cubic feet per
second of water unless the appropriator proves by
substantial credible evidence that:

(a) the criteria in subsection (2) are met;

(b) the proposed change is a reasonable use. A finding
of reasonable use must be based on a consideration of:

{t}) the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of

existing water rights and aquatic life;
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(ii) the benefits to the applicant and the state;

(iii) the effects on the guantity and quality of water
for existing uses in the source of supply:

(iv) the availability and feasibility of using
low-quality water for the purpose for which application has
been made;

{v) the effects on private property rights by any
creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

(4) The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water being consumed unless:

{a) the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subgsections (2) and (3) are met; and

{b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

(5) (a) The state of Montana has 1long recognized the
importance of conserving its public waters and the necessity

to maintain adequate water supplies for the state's water
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requirements, including regquirements for reserved water
rights held by the United States for federal reserved lands
and 1in trust for the various Indian tribes within the
state's boundaries., Although the state of Montana alsco
recognizes that, under appropriate conditions, the
ont-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before ocut-of-state use may cccur:

(b} The department and, if applicable, the legislature
may not approve a change in appropriation right far the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
appraves after one or more public hearings that:

(i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subsection (2) or (3) are met;

(ii) the proposed out-ogf-state use of water 1is not
contrary to water conservation in Montana; and

(iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{c) 1In determining whether the appropriator has proved

by clear and convincing evidence that the requirements of
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subsections (5)(b)(ii) and (S)}(b)(iii} will be met, the
department and, if applicable, the 1legislature shall
consider the faollowing Factors:

{i) whether there are present or projected water
shortages within the state of Montana;

{ii) whether the water that is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

{iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

(d) When applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

(6) For any application for a change in appropriation
right invelving 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
65-2-307 and shall hold one or more hearings in accordance

with 85-2-309 prior to its approval or denial of the
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proposed change. The department shall provide notice and may
hcld one or more hearings upon any other proposed change if
it determines that such a change might adversely affect the
rights of other persons.

{7y The department or the legislature, if applicable,
may approve a change subject to such terms, conditions,
restrictions, and limitations as it considers necessary to
gsatisfy the criteria of this section, incliuding limitations
on the time for completion of the change. The department may
extend time limits specified in the change approval under
the applicable criteria and procedures of 85-2-312(3).

{8) If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limftations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, reguire the appropriator to show
cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,
the department may medify or revoke the change approval.

{%) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

{10) A person holding an issued permit or change
approval that has not been perfected may change the place of

diversion, place of use, purpose of use, or place of storage
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by €£iling an application for change pursuant teo this
section.

{11) A change in appropriation right contrary to the
provisions of this section is invalid. No officer, agent,
agency, or employee of the state may knowingly permit, aid,
or assist in any manner sSuch unauthorized change in
appropriation right. No person or corporation may, directly
or indirectly, perscnally or through an agent, officer, or
employee, attempt to change an appropriation right except in
accordance with this section.”

Section 3. Section 85-2-506, MCA, is amended to read:

"85-2-506. Controlled ground water areas —— designation
or modification. (1) The board mwmay designate or modify
controlled ground water areas as provided in this part.

(2) Designation or’ modification of an area of
controlled ground water use may be proposed to the board by

the department on its own motion, by request of a unit of

local government, inecluding a county, an_ incorporated city

or town [, or a local water gquality district], or by

petition signed by at least 20 or one-fcurth of the users
(whichever is the lesser number) of ground water in a-ground

water the area proposed for designation, or the existing

controlled ground water area, wherein there are alleged to

be facts showing:

{(a) that ground water withdrawals are in excess of
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recharge to the aquifer or aquifers within such ground water
area;

{b) that excessive ground water withdrawals are véry
likely to occur in the near future because of consistent and
significant increases in withdrawals from within the ground
water area;

{c) that significant disputes regarding priority of
rights, amounts of ground water in use by appropriators, or
priority of type of use are in progress within the ground
water areaj;

(d} that ground water levels or pressures in the area
in question are declining or have declined excessively: or

{e) that excessive ground water withdrawals would cause
contaminant migration and a degradation of ground water
guality within the ground water area.

(3) When such a proposal is thus made, the board shalil
fix a time and place for a hearing, which time shall not be
less than 90 days Erom the making of the proposal. The place
for the hearing shall be within or as clese as practical to
the controlled ground water area.

{4) The department shall publish 2 notice of the
hearing, setting forth therein:

(a) the names of the petitioners;

{b) the description by legal subdivisions (section,

township, range} of all lands included in or proposed to be

-22- SB 303



1o
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0303/02

inciuded in the ground water area or subarea:;

{c¢) the purpose of the hearing; and

(d) the time and place of the hearing where any
interested person may appear, either in person or by
attorney, file written objections to the granting of the
proposal, and be fully heard.

(5) Such netice of hearing shall be published at least
once in each week for 31 successive weeks not less than 30
days before the date of the hearing in a newspaper of
general circulation in the county or counties in which the
ground water area or subarea is located. The department
shall also cause a coby of the notice, together with a copy
of the petition, to be served by mail, not less than 30 days
before the hearing, upon each well driller licensed in
Montana whose address is within any county in which any part
of the area in question is located; upon each person or
public agency known from an examination of the records in
the department's office to be a claimant or appropriator of
ground water in the area in gquestion (claimant or
appropriator meaning one who diverts, impounds, or withdraws
ground water and not merely one who uses or obtains ground
water from anocther who diverts, impounds, or withdraws
ground water); upon the bureau; and upon the mayor or
chairman of the governing bedy of each incorporated

municipality located in whole or in part within the proposed
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ground water area. The department may also serve notice upon
any other perscn or state or federal agency that the
department feels may be interested in or affected by the
proposed designation or mecdification of a controlled ground
water area. The petition need not he served on any
petitioner. A copy of the notice, together with a copy of
the proposal, shall be mailed to each person at his
last-known address, and such service shall be complete upon
depositing it in the post office, postage prepaid, addressed
to each person on whom it is to be served. Publication and
mailing cf such notice as prescribed herein, when completed,
shall be deemed to be sufficient notice of such hearing to
all interested persons.”

Section 4. section 85-2-507, MCA, is amended to read:

"B5-2-507. Limiting withdrawals —-— modification of
order- (1) At the time set for the hearing, the board shall
proceed to hear oral and written evidence relevant to the
designation or modification of the contreolled ground water
area presented by the bureau, the department, and any other
interested party. A full record shall be kept of all
evidence taken at the hearing. The procedure shall be such
as to secure a full, fair, and orderly proceeding and to
permit all relevant evidence tc be received. The common-law
and statutory rules of evidence shall apply only upon

stipulation of all parties.
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(2) After the conclusion of the hearing, the board
shall make written findings and an order. The board shall by
order declare the area in guestion to be a controlled ground
water area if the board finds on the basis of the hearing
that:

{a) the public health, safety, or welfare requires a
corrective control be adopted; and

{b) (i) there 1is a wasteful use of water from existing
wells or undue interference with existing wells;

{ii) any proposed use or well will impair or
substantially interfere with existing rights to appropriate
surface water or ground water by others; or

(iii) the facts alleged in the petition or the request

by @& unit of local government as required by 85-2-506(2) are

true.

(3) The order shall define the boundary of the
controlled ground water area and shall indicate which of the
ground water aquifers located within the area in question
are included within the controlled ground water area. Any
number of ground water aquifers which wholly or partially
overlie one another may be included in the same controlled
ground water area.

(4} The order may include the following corrective
control provisions: .

{a) a provision ¢losing the controlled ground water
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area to further appropriation of ground water, in which
event the department shall thereafter refuse to accept any
applications for beneficial water use permits to appropriate
ground water located within such controlled area;

{b) a provision determining a permissible total
withdrawal of ground water in the controlled area by day,
month, or year and permitting the board to apportion such
permissible total withdrawal among the appropriators helding
valid rights to the ground water in the controlled area in
accordance with the relative dates of priority of such
rights;

(c) a provision according preference, without reference
to relative priorities, to withdrawals of ground water in
the controlled area for domestic and 1livestock purposes
first and thereafter to withdrawals for other beneficial
purposes, including but neot limited to agricultural,
industrial, municipal {other than domestic), and
recreational purposes, in such order as the board considers
advisable under the circumstances;

{d) a provision reducing the permissible withdrawal of
ground water by any appropriator or well in the controlied
area;

(e) when twoc co©r more wells in the controlled area are
used by the same appropriator, a provision adjusting the

total permissible withdrawal of ground water by the
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appropriator or a provision forbidding the use of one or
more such wells;

{(f) a provision requiring and specifying a system of
rotation of use of ground water in the controlled area;

(g) provisions making such additional requirements as
are necessary to protect the public health, safety, and
welfare in accordance with the intent, purposes, and
requirements of this part and the laws of the state.

(5) {(a) If at the conclusion of the hearing the board
finds that sufficient facts are not available to desighate
or modify a permanent controlled ground water area, the
board may by order designate the area in question to be a
temporary controlled ground water area. Such order may
include the corrective control provisions contained in
subsection (4). A temporary controllied ground water area
shall be designated as such for a period not to exceed 2
years from the date of the board's order designating the
temporary controlled ground water area. The board may, for
sufficient cause, extend the time period for an additional 2
years, and in this case all ground water appropriators in
the contiolled ground water area shall be notified of the
extensicn.

{b} During the 2-year period, the department shall
commence studies necessary to obtain the facts needed to

assist in the designation or modification o©of a permanent
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controlled ground water area. Facts gathered during the
study period shall be presented at a hearing prior to the
designation or modification of a permanent controlled ground
water area. All parties appearing at the first hearing shall
be served notice of this hearing by mail at least 30 days
prior to the date set for the hearing. The service shall be
complete upon depeosit of notice at the post office, postage
prepaid, addressed to each person on whom service is to be
made. Mailing of the notice, when completed, shall be
considered to be sufficient notice of the hearing to all
persons directly affected. The department shall file in its
records proof of service by its own affidavit. The hearing
shall be conducted by the board in the manner of the first
hearing, and the board shall make written findings of fact
and conclusions of law and issue an order according to the
provisions set forth in subsections (1) through (4). In the
event the department does not complete the necessary study
in the 2-year period or extension thereof, the temporary
controlled ground water area designation will terminate at
the end of the 2-year period or extension.

(6) The department may enforce the order and bhring an
action for an injunction in a district court of a district
in which all or part of the area affected is located, in
addition to all other remedies.

(7) The order of the board shall be published and
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mailed by the department in the manner and for the length of
time as prescribed by 85-2-506 for the publication and
mailing of the notice of hearing, except that a copy of the
written findings and order AE the board shall be mailed
instead of a copy of the proposal and, except further, that
a copy of the order, together with a copy of the written
findings, shall be mailed to each petitioner at his
last-known address. The department shall file a copy of the
order with the county clerk of each county within which any
part of the controlled ground water area lies, and the
county clerk shall record the order without fee. The
department shall file in its records prcof of service by its
own affidavit of service. Upon publication and mailing of
such order as prescribed herein, the order shall be £final
and conclusive unless an appeal therefrom is taken.

(8) The board may by order suspend, modify, or revoke
any order made as provided in this section upon such notice
and in such manner as is reasonable under the circumstances.
A copy of each suspension, modification, or revocation shall
be served or filed and reccrded as provided for corders in
subsection (7).

(9) While a matter is pending before the board, the
department may restrict further development of the subarea."

NEW SECTION. Section 5. coordination instruction. If

Senate Bill No. 136 1s not passed and approved, the
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SENATE BILL NO. 303
INTRODUCED BY WEEDING, T. BECK, YELLOWTAIL, GRADY
BY REQUEST OF THE ENVIRONMENTAL

QUALITY COUNCIL

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO CONSIDER

EFFECTS ON WAFER--QBABIF¥—--ANE WATER QUALITY AND AQUIFER

RECHARGE RATES WHEN ISSUING PERMITS TO BENEFICIALLY USE
WATER AND WHEN APPROVING CHANGES IN APPROPRIATION RIGHTS;
PROVIDING THAT UNITS OF LOCAL GOVERNMENT MAY REQUEST
DESIGNATION OF A CONTROLLED GROUND WATER AREA; AND AMENDING

SECTIONS 85-2-311, 85-2-402, 85-2-506, AND 85-2-507, MCA."

STATEMENT QF INTENT

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL TO

PROVIDE DIRECTION TO THE DEPARTMENT OF NATURAL RESCOURCES AND

CONSERVATION COMCERNING THE ADOPTION QF ROULES. THE

DEFARTMENT IS REQUIRED TO ISSUE PERMITS TO BENEFICIALLY USE

WATER AND APPROVE CHANGES IN APPROPRIATION RIGHTS IF THE

DEPARTMENT HAS NO SUBSTANTIAL CREDIBLE EVIDENCE INDICATING

THAT THE BENEFICIAL USE OR_CHANGE 1IN RIGHT WOULD ADVERSELY

AFFECT WATER QUALITY OR CAUSE LONG-TERM AQUIFER RECHARGE

RATES TO BE EXCEEDED. THE LEGISLATURE RECOGNIZES THAT NEW

WATER WITHDRAWALS AND CHANGES IN AFPPROPRIATION RIGHTS CAN
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CAUSE LONG-TERM AQUIFER RECHARGE RATES TQO BE EXCEEDED OR THE

QUALITY OF RELATED SURFACE WATER AND GROUND WATER TO BE

DIMINISHED. THE LEGISLATURE ALSO RECOGNIZES THAT THE

POTENTIAL FOR THESE PROBLEMS TO OCCUR_ 1S5 NOT NECESSARILY

WIDESPREAD IN THE STATE AND MAY, TN FACT, BE LIMITED TO ONLY

A FEW DRAINAGES OR BASINS., THE DEPARTMENT SHOULD ADOPT RULES

THAT ESTABLISH CRITERIA ANRD A SCREENING PROCEDURE FOR:

(1) DETERMINING THE AREAS OF THE STATE 1IN WHICH

LONG-TERM AQUIFER DRAWDOWN AND WATER QUALITY PROBLEMS MAY

OCCUR AS A RESULT OF INCREASED WATER WITHDRAWAL OR_CHANGES

IN APPROPRIATION RIGHTS; AND

(2) IDENTIFYING THOSE APPLICATIONS FOR A PERMIT TO

BENEFICIALLY USE WATER OR CHANGE APPROPRIATION RIGHTS THAT

MAY CAUSE THESE ADVERSE EFFECTS.

IT IS THE LEGISLATURE'S TINTENT THAT THE DEPARTMENT

CONSIDER ALL AVAILABLE INFORMATION CONSTITUTING SUBSTANTIAL

CREDIBLE EVIDENCE THAT IS SUBMITTED TO THE DEPARTMENT FROM

ANY SOURCE OR THAT IS AVAILABLE To THE DEPARTMENT THAT

RELATES TO IMPACTS OF NEW WATER WITHDRAWALS OR CHANGES IN

APPROPRIATION RIGHTS UPON LONG-TERM AQUIFER RECHARGE AND

WATER QUALITY. HOWEVER, IT IS NOT THE LEGISLATURE'S INTENT

TO IMPOSE UPON THE DEPARTMENT NEW RESEARCH OR CATA

COLLECTION OBLIGATIONS TO TIMPLEMENT THE BILL'S PROVISIONS

EXCEPT [N SITUATIONS IN WHICH THE DEPARTMENT DETERMINES THAT

IMPACTS UPON LONG-TERM AQUIFER RECHARGE COR WATER QUALITY ARE

—2— SB 303
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LTXKELY AKND THAT -ADDITIONAL EFFQRT BEYOND THE DEPARTMENT'S

COURRENT APPLICATION EVALUATION PROCEDURES IS WARRANTED TO

‘BOCUMENT THE PROEABLE EXTENT OF THE IMPACTS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Bection 1. Section 85-2-311, MCA, is awended to read:
*85-2-311. Criteria For issuance of permit. (1) Except

as provided in subsections (2) and (3), the department shall

issue a permit if:

{a) the applicant proves by substantial credible

‘evidence that the following criteria are met:

+a¥{i) there are unappropriated waters in the source of

‘supply at the proposed point of diversion:

¥ (A) -at times when the wmater can be put to the use
proposed by the applicant;
tx¥y(B) in the -amount the applicant seeks to

‘appropr iate; amd

+%++¥({C) during the petied in which the .applicant seeks

to appropriate, ‘the -Amount requested is reasonably

:available;

4b¥(ii) the .water rights of -a -prior .appropriater will
not be -adversely affecred;

—feiiiiil the 'proposed means of diversion, constructien,
and cperatiocn of the appropriation works are adeguate;

{+d¥(iv) the proposed use of water is a beneficial use;
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fe¥y{v) the proposed use will not interfere unreascnably
with other planned uses or developments for which a permit
has been imsued or for which water has been reserved; and

+£¥{vi) the applicant has a possessory interest, or the
written .consent of the person with the possessory interest,
in ‘the property where the water is to be put to beneficial
use; and

{b) the department has no information from any source

that constitutes substantial credible evidence indicating

thats:

££¥(1) for ground water, the proposed amount of water

-£0 be put to beneficial use will exceed long-term aguifer

recharge rates, considering existing surface water right

appropriationss—and

tit)-the-proaposed-nse-of -water—witi-adversety-affeeces

thA]-—~the—auatity-f-the-water-in-—the-source-~of-suppiy-£o

the-extent—that-che—water—right—of-a-priet-—appropriatar--is
rende red-mnuanbie-for-its-prior-uses-or

tBy——the--~hotder——of-—-a--permit--to-—-discharge—-sewagey

induserial-wastesy-or-cthar—wastes—issued-pursuent—te—-Pidie

F57- =57 =) +t—4;: AND

{I1) THE PROPOQSED USE. QF WATER WILL ADVERSELY AFFECT:

(A) 'THE QUALTTY OF THE WATER IN THE .SOURCE OF SUPPLY TO

THE EXTENT THAT THE WATER RIGHT OF A PRIOR APPROPRIATCR IS

RENDERED UNUSABLE FOR ITS PRIQR USE; OR
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(B} THE HOLDER OF A PERMIT TO DISCHARGE SEWAGE,

INDUSTRIAL WASTES, OR OTHER WASTES ISSUED PURSUANT TO TITLE

75, CHAPTER 5, PART 4.

(2) The department may not issue a permit for an
appropriation of 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water unless the
applicant proves by clear and convincing evidence that:

(a) the criteria in subsection (1) are met;

{b) the rights of a prior appropriator will not be
adversely affected;

{c) the proposed appropriation is a reasonable use.
Such a finding shall be based on a consideration of the
folliowing:

{i) the existing demands on the state water supply., as
well as projected demands such as reservations of water for
future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for
the protection of existing water rights and aquatic life;

(ii) the benefits to the applicant and the state;

{iii} the effects on the guantity and gquality of water
for existing beneficial uses in the source of supply;

{iv) the availability and feasibility oF using
low-quality water for the purpose for which application has
been made;

(v) the effects on private property rights by any
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creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

{3} (a) The state of Montana has 1long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the various Indian tribes within the
state's boundaries. Although the gtate of Montana also
recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the criteria in this
subsection (3) must be met before out-sf-state use may
ocCcur.

{b) The department may not issue a permit £or the
appropriation of water for withdrawal and transportation for
use outside the state unless the applicant proves by clear
and convincing evidence that:

{i} depending on the wvolume of water diverted or
consumed, the applicable criteria and procedures of

subsection (l) or (2) are met;
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(ii) the proposed out-of-state use of water is not
contrary to water conservation in Montana; and

(iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

(c) In determining whether the applicant has proved by
clear and convincing evidence that the requirements of
subsections (3¥y(b)tii) and {(3)(b)(iii) are met, the
department shall consider the following factors:

(i) whether there are present or projected water
shortages within the state of Montana;

(1i) whether the water that 1is the subject of the
application could feasibly be transported to alleviate water
shortages within the state of Montana;

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

(iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

(d) when applying for a permit or a lease to withdraw
and transport water for use ocutside the state, the applicant
shall submit to and comply with the laws of the state of
Montana governing the appropriation, lease, .and use of
water,

{4} To meet the substantial credible evidence standard
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in this section, the applicant shall submit independent
hydrologic or other evidence, including water supply data,
fimld reports, and other information developed by the
department, the U.S. geclogical survey., or the 0U.S8. soil
conservation service and other specific field studies,
demonstrating that the criteria are met.

(5) An appropriation, diversion, impoundment, use,
restraint, or attempted appropriation, diversiaon,
impoundment, use, or restraint contrary to the provisions of
this section is invalid. An officer, agent, agency, Or
employee of the state may not knowingly permit, aid, or
assist in any manner an unauthorized appropriation,
diversion, impoundment, use, or other restraint. A perscn or
corpeoraktion may not, directly or indirectly, persconally or
through an agent, officer, or employee, attempt to
appropriate, divert, impound, use, or otherwise restrain or

control waters within the boundaries of this state except in
accordance with this section."

Section 2. section 85-2-402, MCA, is amended to read:

*“85—2-402. (Temporary) Changes in appropriation rights.
(1} An appropriator may not make a change in an
appropriation right except as permitted under this section
and with the approval of the department or, if applicable,
of the legislature.

{2) Except as provided in subsections (3) through (5},
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the department shall approve a change in appropriation right
if:

(a) the appropriator proves by substantial credibile
evidence that the following criteria are met:

tay(i) The the propcsed use will not adversely affect
the water rights of other persons or other planned uses or
develapments for which a permit has been issued or for which
water has been reserveds;

thy(ii) Exeept except for a lease autheorization pursuant
to 85-2-436 that does not require appropriation works, the
proposed means of diversion, construction, and operation of
the appropriation works are adequatex;

tey(iii) Pmhe the proposed use of water is a beneficial
uses; and

td3{iv) The the applicant has a possessory interest, or
the written consent of the person with the possessory
interest, in the property where the water is to be put to

beneficial use; and

(b} the department has no information from any source

that constitutes substantial credible evidence indicating

that=s:

ti3(I)

fight will cause long-term aquifer withdrawal

for ground water, the change in appropriation

rates to

exceed long-term aquifer recharge rates, consider:ng

existing surface water right appropriationss-and
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tiiy-the-change-in-appropriation—-right--witi--adverseiy

affects

tAay-—the-qualtiey-of-the-water-in-the-source-of-suppity—to

the—-extent——thakt-the-water—right-of-a-prior-appropriator-is

rendered-unusabhle-for-its-prior-user—or

£B}-~the--hoider--cf-—a--permit-—to-—discharqe-——-—aewvagey

rndustriat--wastesy-or-other-wastes-+asyed-pursuant—+o-Fiele

F757—chapter—57-part-4; AND

{I1} THE CHANGE IN APPROPRIATION RIGHT WILL ADVERSELY

AFFECT:

(A) THE QUALITY OF THE WATER IN THE SQURCE OF SUPPLY TO

THE EXTENT THAT THE WATER RIGHT OF A PRIOR APPROPRIATOR IS

RENDERED UNUSABLE FOR ITS PRIOR USE; OR

(B} THE HOLDER OF A PERMIT TOC DISCHARGE SEWAGE,

INDUSTRIAL WASTES, OR OTHER WASTES ISSUED PURSUANT TO TITLE

75, CHAPTER S, PART 4.

{3) The department may not approve a change in purpose
of use or place of use of an appropriation of 4,000 or more
acre-feet of water a year and 5.5 or mcre cubic feet per
second of water unless the appropriator proves by
substantial credible evidence that:

{a) the eriteria in subsection (2) are met;

{b} the proposed change is a reasonable use. A finding

of reasonable use must be based on a consideration of:

(i) the existing demands on the state water supply, as
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well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and m. . nimum streamflows for the protection of
existing water rights and aquatic life;

(ii) the benefits to the applicant and the state:

{ii1) the effects on the guantity and quality of water
for existing uses in the source of supply;

{iv}) the availability and feasibility of using
low-quality water for the purpose for which application has
been made:

{v) the effects won private property rights by any
creation of or contribution to saline seép; and

(vi) the probable. significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

(4) The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water being consumed unless:

(a} the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subsections (2) and (3) are met; and

(b) the department then petitions the legislature and

the legislature affirms the decision of the department after

~1ll- SB 303
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one or more public hearings.

{5} (a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust Ffor the various Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-pf-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the Eollowing criteria must
be met before out-of-state use may occur:

(b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

(i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subgection (2) or (3) are met;

(ii) the proposed out-of-state use of water is not
contrary to water conservation in Montana: and

{iii) the proposed out-of-state use of water is not
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otherwise detrimental to the public welfare of the citizens
of Montana.

{c) In determining whether the appropriator has proved
by clear and convincing evidence that the requirements of
subsections (5)(b}(ii) and (5)(b){iii) will be met, the
department and, if applicable, the legisiature shall
consider the following factors:

(i} whether there are present or projected water
shortages within the state of Montana;

(ii) whether the water that 1is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

{iii} the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant’s supply in the
state where the applicant intends to use the water.

(d) When applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

(6) For any applicaticn for a change in appropriaticn

right invelving 4,000 or more acre-feet of water a year and
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5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
85-2-307 and shall hold one or more hearings in accordance
with 85-2-309 prior to its approval or denial of the
proposed change. The department shall provide notice and may
hold one or mcore hearings upon any other propesed change if
it determines that a change might adversely affect the
rights of other persons.

(7) The department or the legislature, if applicable,
may approve a change subject to terms, conditions.,
restrictions, and limitations as it considers necessary to
satisfy the criteria of this section, including limitations
on the time for completion of the change. The department may
extend time 1limits specified in the change approval under
the applicable criteria and procedures of 85-2-312(3).

(8) If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

(9} The original of a change approval issued by the

department must be sent to the applicant, and a duplicate

~1ld- SB 303



10
11
12
13
14
15
16
17
18
13
20
21
22
23
24

25

SB 0303/03

must be kept in the office of the department in Helena.

(10) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for change pursuant to this
section.

{11} A change in appropriation right contrary to the
provisions of this section is invalid. An cofficer, agent,
agency, or employee of the state may not knowingly permit,
aid, or assist in any manner an unauthorized change in
appropriation right. A person or corporation may not,
directly or indirectly, perscnally or through an agent,
officer, or employee, attempt to change an appropriation
right except in accordance with this section. (Terminates
June 310, 1993--sec, 11, Ch. 658, L. 1989.}

B85-2-402. {Effective July 1, 1993) Changes in
appropriation rights. (1) An appropriator may not make a
change in an appropriation right except as permitted under
this section and with the approval of the department or, if
applicable, of the legislature,

{2) Except as provided in subsections (3) through (5),
the department shall appraove a change in appropriation
right:

{a) if the appropriater proves by substantial credible

evidence that the following criteria are met:
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tay(i) Phe the proposed use will not adversely affect
the water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserveds;

tbi(ii) The the proposed means of diversion,
construction, and operation of the appropriation works are
adequates;

tey({iii) Phe the proposed use of water is a beneficial
use=; and

td¥(iv) The the applicant has a possessory interest, or
the written consent of the person with the possessory
interest, in the property where the water is to be put to
beneficial use; and

{b) the department has no information from any source

that constitutes substantial credible evidence indicating

that+;

t#¥({1) for ground water, the change in appropriation

right will cause long—term aquifer withdrawal rates to

exceed . long-term aquifer recharge rates, considering

existing surface water right appropriations:-and

tii}-ehe-change-in-appropriation—-right--wiil--adverseiy

affecks

fAY--thé-gualtiey-of-ehe-wakter—in-the-ssurce—of-suppiy-£o

the--extent -that-the—water—right-of-a-prior—approprisator-is

rendered-unusable-for-itas-prior-user-or
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{By---the--holder-—of--a--permit--to--discharge——-sewagey

industriat-—wastesy-or-cther-wastes-issued-pursuant—to-Fitie

#57-echapter-5y-pare—4; AND

{11) THE CHANGE IN APPROPRIATION RIGHT WILL ADVERSELY

AFFECT:

{(A) THE QUALITY OF THE WATER IN THE SQOURCE OF SUPPLY TO

THE _EXTENT THAT THE WATER RIGHT OF A PRIOR APPROFPRIATOR IS

RENDERED UNUSABLE FOR ITS PRIOR USE; OR

(B) THE HOLDER OF A PERMIT TO DISCHARGE SEWAGE,

INDUSTRIAL WASTES, OR OTHER WASTES ISSUED PURSUANT TO TITLE

75, CHAPTER 5, PART 4.

(3) The department may not approve a change in purpose
of use or place of use of an appropriation of 4,000 or more
acre-feet of water a year and 5.5 or more cubic feet per
second of water unless the appropriator proves by
substantial credible evidence that:

{a) the criteria in subsection (2) are met;

(b) the propecsed change is a reasonable use. A finding
of reasonable use must be based on a consideration of:

(i} the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and aquatic life;

{ii) the benefits to the applicant and the state;
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{iii) the effects on the quantity and quality of water
for existing uses in the source of supply;

{iv} the availability and feasibility of using
low-quality water for the purpose for which application has
been made;

{v) the effects on private property rights by any
creation of or contribution tc saline seep; and

(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

(4) The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water being consumed unless:

(a) the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subsections {(2) and (3) are met; and

(b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

{5) (a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies fcr the state's water

requirements, including requirements for reserved water

-18- SB 303



19
11
1z
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0303/03

rights held by the United States for federal reserved lands
and in trust for the wvarious Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
cut-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before out-of-state use may.occur:

{b)} The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

{i}) depending on the veolume of water diverted or
consumed, the applicable criteria and procedures of
subsection (2) or (3) are met;

(ii) the proposed out-of-state use of water is not
contrary to water conservation in Montana:; and

{(iii) the proposed out-cf-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{c}) In determining whether the appropriator has proved
by clear ahd convincing evidence that the requirements of

subsections (5)(b){ii)} and (5)(b){iii) will be met, the
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department and, if applicable, the legislature shall
consider the following factors:

(i) whether there are present or projected water
shortages within the state of Montanas

(1i) whether the water that is the subject of the
proposed change in appropriation might £feasibly be
transported to alleviate water shortages within the state of
Montana;

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

{d) When applying for a change in appropriation right
to withdraw and transport water for use ocutside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

(6) For any application for a change in appropriation
right involving 4,000 or more acre-feet of water a year and
5.5 or more cubic Eeet per second of water, the department
shall give notice of the proposed change in accerdance with
85-2-307 and shall hold one or more hearings 1in accordance
with B85-2-309 prior to its approval or denial of the

proposed change. The department shall provide actice and may
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hold one or more hearings upon any other proposed change if
it determines that such a change might adversely affect the
rights of other persons.

{7) The department or the legislature, if applicable,
may approve a change subject to such terms, conditions,
restrictions, and limitations as it considers necessary to
satisfy the criteria of this section, including limitations
on the time for completion of the change. The department may
extend time limits specified in the <change approval under
the applicable criteria and procedures of 85-2-312(3].

(8) If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause.,
the department may modify or revoke the change approval.

(9) The criginal of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

{10) A person holding an issued permit or change
approval that has nct been perfected may change the place of
diversion, place of use, purpose of use, or place of storage

by filing an application for chénge pursuant to this
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section.

{11) A <change 1in appropriation right contrary to the
provisions of this section is invatid. No officer, agent,
agency, or employee of the state may knowingly permit, aid,
or assist in any manner such unauthorized change in
appropriation right. No person or corporation may, directly
or indirectly, personally or through an agent, officer, or
employee, attempt to change an appropriation right except in
accordance with this section.”

Section 3. Ssection 85-2-506, MCA, is amended to read:

*85-2-506. Controlled ground water areas -— designation
or modification. (1) The board may designate or modify
controlled ground water areas as provided in this part.

(2) Designation or modificaticon of an area of
controlled ground water use may be proposed to the board by

the department on its own motion, by reguest of a unit of

local government, including & county, an incorporated city

or town [, or a local water quality district], or by

petition signed by at least 20 or one-fourth of the users
(whichever is the lesser number) of ground water in a-graund

water the area proposed for designation, or the existing

controlled ground water area, wherein there are alleged to

be facts showing:

fa) that ground water withdrawals are 1in excess of

recharge to the aquifer or aquifers within such greound water
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area;

(b) that evcessive ground water withdrawals are very
likely to occur in the near future because of consistent and
significant increases in withdrawals from within the ground
water area;

{c) that significant disputes regarding priority of
rights, amounts of ground water in use by appropriators, oOr
priority of type of use are in progress within the ground
water area;

{(d) that ground water levels or pressures in the area
in question are declining or have declined excessively; or

{e) that excessive ground water withdrawals would cause
contaminant migration and a degradation of ground water
quality within the ground water area.

(3) When such a proposal is thus made, the board shall
fix a time and place for a hearing, which time shall not be
less than 90 days Erom the making of the proposal. The place
for the hearing shall be within or as close as practical to
the controlled ground water area.

(4) The department shall publish a notice of the
hearing, setting forth therein:

(a) the names of the petitioners;

(b) the description by 1legal subdivisions {section,
township, range) of all lands included in or proposed to be

included in the ground water area or subarea;

~23- 5B 303

10
11
12
i3
14
15
16
17
i8
19
20
21
22
23
24

25

SB 0303/013

{c¢) the purpose of the hearing; and

{d} the time and place of the hearing where any
interested person may appear, either in person or by
attorney, file written objections to the granting of the
proposal, and be fully heard.

(5) Such notice of hearing shall be published at least
once in each week for 3 successive weeks not less than 30
days before the date of +the hearing in a newspaper of
general circulation 1in the county or counties in which the
ground water area or subarea is located. The department
shall also cause a copy of the notice, together with a copy
of the petition, to be served by mail, not less than 30 days
before the hearing, wupon each well driller licensed in
Montana whose address is within any county in which any part
of the area in gquestion 1is located; upon each person or
public agency known from an .examination of the records 1in
the department's office to be a claimant or appropriator of
ground water in the area in question {claimant or
appropriator meaning one who diverts, impounds, or withdraws
ground water and not merely one who uses or obtains ground
water from another who diverts, impounds, or withdraws
ground water); wupon the bureau; and upon the mayor or
chairman of the governing body of each incorporated
municipality located in whole or in part within the proposed

ground water area. The department may also serve notice upon
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any other person or state or federal agency that the
department feels may be interested in or affected by the
proposed designation or modification of a controlled ground
water area. The petition need not be served on any
petitioner. A copy of the notice, together with a copy of
the proposal, shall be mailed to each person at his
last-known address, and such service shall be complete upon
depositing it in the post office, postage prepaid, addressed
to each person on whom it is to be served. Publication and
mailing of such notice as prescribed herein, when completed,
shall be deemed to be sufficient notice of such hearing to
all interested persons.”

Section 4. Section 85-2-507, MCA, is amended to read:

"g85-2-507. Limiting withdrawals -- modification of
order. (1) At the time set for the hearing, the board shall
proceed to hear oral and written evidence relevant to the
designation or modificaticn of the controlled ground water
area presented by the bureau, the department, and any other
interested party. A full record shall be kept of all
evidence taken at the hearing. The procedure shall be such
as to secure a full, fair, and orderly proceeding and to
permit all relevant evidence to be received. The common-law
and statutory rules of evidence shall apply only upon
stipulation of all parties.

{2) After the conclusion of the hearing, the board
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shall make written findings and an order. The hoard shall by
order declare the area in question to be a controlled ground
water area if the board finds on the basis of the hearing
that:

{(a) the public health, safety, or welfare requires a
corrective control be adopted; and

({b) {i) there is a wasteful use of water from existing
wells or undue interference with existing wells;

(ii) any proposed use ot well will impair or
substantially interfere with existing rights to appropriate
surface water or ground water by others; or

{iii) the facts alleged in the petition or the request

by a unit of local government as required by B85-2-506{2)} are

true,

(3) The order shall define &the boundary of the
controlled ground water area and shall indicate which of the
ground water aquifers located within the area in gquestion
are included within the controlled ground water area. Any
number of ground water aquifers which wholly or partially
overlie one another may be included in the same controlled
ground water area.

{4) The order may include the following corrective
control provisions:

fa) a provisicn closing the controiled ground water

area to further appropriation of ground water, in which
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event the department shall thereafter refuse to accept any
applications for beneficial water use permits to appropriate
ground water located within such controlled area;

{b) a provision determining a4 permissible taotal
withdrawal of ground water in the controlled area by day,
month, or year and permitting the board tg apportion such
permissible total withdrawal 4among the appropriators holding
valid rights to the ground water in the contrelled area in
accordance with the relative dates of priority of such

rights;

{c) a provisiocn according preference, without reference
to relative priorities, to withdrawals of ground water in
the controlled area for domestic and livestock purposes
first and thereafter to withdrawals for other beneficial
purposes, including but not 1limited to agricultural,

industrial, municipal {other than domestic), and

recreational purposes, in such order as the board considers
advisable under the circumstances:

(d} a provision reducing the permissible withdrawal of
ground water by any appropriator or well in the controlled
area;

(e) when two or more wells in the controlled area are
used by the same appropriator, a provision adjusting the
total permissible withdrawal of ground water by the

appropriator or a provision forbidding the use of one or
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more such well :;

()Y a p ic-.on reqguiring and specifying a system of
rotation of . Af ground water in the controlled area;

(g) pro  sions making such additional requirements as
are necessaty to protect the public health, safety, and
welfare in accordance with the intent, purposes, and
requirements of this part and the laws of the state.

{5) (a) If at the conclusion of the hearing the board
finds that sufficient facts are not available to designate
or modify a permanent controlled ground water area, the
board may by order designate the area in question to be a
tempcrary controlled ground water area. Such order may
include the corrective control provisions contained in
subsection (4). A temporary controlled ground water area
shall be designated as such for a pericd not to exceed 2
years from the date of the board's order designating the
temporary controlled ground water area. The board may, for
sufficient cause, extend the time period for an additicnal 2
years, and in this case all ground water appropriators in
the controlled ground water area shall be notified of the
extension,

(b) During the 2-year period, the department shall
commence studies necessary to obtain the facts needed to
assist in the designation or modification of a permanent

controlled ground water area. Facts gathered during the
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study period shall be presented at a hearing prior to the
designation or modification of a permanent controlled ground
water area. All parties appearing at the first hearing shall
be served notice of this hearing by mail at least 30 days
prior to the date set for the hearing. The service shall be
complete upon deposit of notice at the post office, postage
prepaid, addressed to each person on whom service is to be
made. Mailing of the notice, when completed, shall be
congidered to be sufficient notice of the hearing to all
persons directly affected. The department shall file in its
records proof of service by its own affidavit. The hearing
shall be conducted by the board in the manner of the first
hearing, and the board shall make written findings of fact
and conclusions of law and issue an order according to the
provisions set forth in subsections (1)} through (4). In the
event the department does not complete the necessary study
in the 2-year period or extension thereof, the temporary
controlled ground water area designaticn will terminate at
the end of the 2-year period or extension.

(6} The department may enforce the crder and bring an
action for an injunction in a district court of a district
in which all or part of the area affected is located, in
addition to all other remedies.

{7) The order of the board shall be published and

mailed by the department in the manner and for the length of
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time as prescribed by 85-2-506 for the publication and
mailing of the notice of hearing, except that a copy cf the
written findings and order of the board shall be mailed
instead of a copy of the proposal and, except further. that
a copy of the order, together with a copy of the written
findings, shall be mailed to each petitioner at his
last-known address. The department shall file a copy of the
arder with the county clerk of each county within which any
part of the controlled ground water area lies, and the
county clerk shall record the order without fee. The
department shall file in its records proof of service by its
own affidavit of service. Upon publication and mailing of
such order as prescribed herein, the order shall be final
and conclusive unless an appeal therefrom is taken.

{8) The board may by crder suspend, modify, or revcke
any order made as provided in this section upon such notice
and in such manner as is reasonable under the circumstances.
A copy of each suspension, modification, or revocation shall
be served or filed and recorded as provided for orders in
subsection (7).

{9) While a matter is pending before the board, the

department may restrict further development of the subarea."
NEW SECTION. Section 5. cCoordination instruction. If

Senate Bill MNo. 136 1is not passed and approved, the

bracketed reference in {section 3(2)}] to a local water
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SENATE STANDING COMMITTEE REPORT

Page 1 of 1
March 19, 1991

MR. PRESIDENT:

We, your committee on Judielary having had under consideration
House Bill No. 303 (third reading copy -- blue), respectfully
report that House Bill No. 303 be amended and as so amended be
concurred in:

1. Title, lines 8 and 9.
Following: "COMPANY" on line 8
Strike: "OR TELECOMMUNICATIONS PROVIDER"

2. Title, line 12,
Strike: "ENTITIES™
Insert: "LOCAL EXCHANGE TELEPHONE COMPANIES"

3. Page 2, line 14.

Following: "numbers”

Insert: ", provided that the subscriber information is released
only in response to an emergency call involving an immediate
threat to personal safety or property”

4. Page 3, lines 4 and 5.
Following: "COMPANY" on line 4
Strike: "QR OTHER TELECOMMUNICATIONS ENTITY"

Signed:
Richard Pinscneault, Chairman

md. Codrd.

B 3.-/9.9) 250

Sec. of Senate

SENATE
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SENATE BILL NO. 303
INTRODUCED BY WEEDING, T. BECK, YELLOWTAIL, GRADY
BY REQUEST OF THE ENVIRONMENTAL

QUALITY COUNCIL

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE
DEPARTMENT OF NATURAL RESQURCES AND CONSERVATION TO CONSIDER

EFFECTS ON WAPER--QUALIF¥--ANB WATER QUALITY AND AQUIFER

RECHARGE RATES WHEN ISSUING PERMITS TO BENEFICIALLY USE
WATER AND WHEN APPROVING CHANGES IN APPROPRIATION RIGHTS:
PROVIDING THAT UNITS OF LOCAL GOVERNMENT MAY REQUEST
DESIGNATION OF A CONTROLLED GROUND WATER AREA; AND AMENDING

SECTIONS 85-2-311, 85-2-402, B85-2-506, AND B85-2-507, MCA."

STATEMENT OF INTENT

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL TO

PROVIDE DIRECTION TO THE DEPARTMENT OF NATURAL RESCURCES AND

CONSERVATION CONCERNING THE ADOPTION OF RULES. THE

DEPARTMENT IS REQUIRED TO ISSUE PERMITS TO BENEFICIALLY USE

WATER AND APPROVE CHANGES 1IN APPROPRIATION RIGHTS 1F THE

DEPARTMENT HAS NO SUBSTANTIAL CREDIBLE EVIODENCE INDICATING

THAT THE BENEFICIAL USE OR CHANGE IN RIGHT WOULD ADVERSELY

AFFECT WATER QUALITY OR CAUSE LONG-TERM AQUIFER RECHARGE

RATES TO BE EXCEEDED. THE LEGISLATURE RECOGNIZES THAT NEW

WATER WITHDRAWALS AND CHANGES IN APPROFRIATION RIGHTS CAN
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CAUSE LONG-TERM AQUIFER RECHARGE RATES TO BE EXCEEDED OR THE

QUALITY GF RELATED SURFACE WATER AND GROUND WATER TO BE

DIMINISHED. THE LEGISLATURE ALSO RECOGNIZES THAT THE

POTENTIAL FOR THESE PROBLEMS TO OCCUR_IS NOT NECESSARILY

WIDESPREAD IN THE STATE AND MAY, IN FACT, BE LIMITED TO ONLY

A FEW DRAINAGES OR BASINS. THE DEPARTMENT SHOULD ADOPT RULES

THAT ESTABLISH CRITERIA AND A SCREENING PROCEDURE FOR:

{1) DETERMINING THE AREAS OF THE STATE 1IN WHICH

LONG-TERM AQUIFER DRAWDOWN AND WATER QUALITY PROBLEMS MAY

OCCUR AS A RESULT OF INCREASED WATER WITHDRAWAL OR CHANGES

IN APPRCPRIATION RIGHTS; AND

(2) IDENTIFYING THOSE APPLICATIONS FOR A PERMIT TO

BENEFICTIALLY USE WATER OR CHANGE APPROPRIATION RIGHTS THAT

MAY CAUSE THESE ADVERSE EFFECTS.

IT IS THE LEGISLATURE'S INTENT THAT THE DEPARTMENT

CONSIDER ALL AVAILABLE INFORMATION CONSTITUTING SUBSTANTIAL

CREDIBLE EVIDENCE THAT IS SUBMITTED TO THE DEPARTMENT FROM

ANY SOURCE OR THAT IS AVAILABLE TO THE DEPARTMENT THAT

RELATES TO IMPACTS OF NEW WATER WITHDRAWALS OR CHANGES IN

APPROPRIATION RIGHTS UPON LONG-TERM AQUIFER RECHARGE AND

WATER QUALITY. HOWEVER, IT IS NOT THE LEGISLATURE'S INTENT

TO IMPOSE UPON THE DEPARTMENT NEW RESEARCH OR DATA

COLLECTION OBLIGATIONS TO IMPLEMENT THE BILL'S PROVISIONS

EXCEPT IN SITUATIONS IN WHICH THE DEPARTMENT DETERMINES THAT

IMPACTS UPON LONG-TERM AQUIFER RECHARGE OR WATER QUALITY ARE

-2~ 5B 301
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LIKELY AND THAT ADDITIONAL EFFORT BEYOND THE DEPARTMENT'S

CURRENT APPLICATION EVALUATION PROCEDURES IS5 WARRANTED TO

DOCUMENT THE PROBABLE EXTENT QF THE IMPACTS,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAHNA:
Section 1. Section 85-2-311, MCA, is amended to read:
"85-2-311. Criteria for issuance of permit. (1) Except

as provided in subsections (2) and (3), the department shail

issue a permit if:

{a) the applicant proves by substantial credible
evidence that the following criteria are met:

tay(i} there are unappropriated waters in the source of
supply at the proposed point of diversion:

t+i3(A) at times when the water can be put tc the use
proposed by the applicant;

tit4(B) in the amount the applicant seeks to
appropriate; and

t#t2¥(C) during the period in which the applicant seeks
to appropriate, the amount requested is reasonably
available:

tb3{ii) the water rights of a prior appropriator will
not be adversely affected;

ter(iii) the proposed means of diversion, construction.,
and operation of the appropriation works are adequate:

td¥{iv) the proposed use of water is a beneficial use;
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tey(v) the proposed use will not interfere unreascnably
with other planned uses or developments for which a permit
has been issued or for which water has been reserved; and

t£3{vi) the applicant has a possessory interest, or the
written consent of the person with the possessory interest,
in the property where the water is to bhe put to beneficial
use; and

(b) the department has no information from any gsource

that constitutes substantial credible evidence indicating

t$#3(1) for ground water, the proposed amount of water

to be put to beneficial use will exceed long-term aguifer

recharge rates, considering existing surface water right

appropriationsy-and

tiif{-the-proposed-use-of-water-wiiti-adversely-affects

tA}--the-gqualtity-of-the-water-in—the-source-of-suppiy-¢a

the-extent-that-the-water-right-of-a-prier--apprepriator--is

rendered-unusabie-for-its-prier-use;-or

tB3--the---holder——of--a--permit--to——8+scharge—-sevagey

tndustriat~wastesr-or-other-wastes-issued-pursuant-to—-—Fitiea

F57-chapter-S57-part—4; AND

(II) THE PROPOSED USE OF WATER WILL ADVERSELY AFFECT:

(A) THE QUALITY OF THE WATER IN THE SOURCE QF SUPPLY TQ

THE EXTENT THAT THE WATER RIGHT OF A PRIOR APPROPRIATOR IS

RENDERED UNUSABLE FOR ITS PRICR USE; OR
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(8) THE HOLDER OF A PERMIT TO DISCHARGE SEWAGE,

INDUSTRIAL WASTES, OR OTHER WASTES ISSUED PURSUANT TO TITLE

75, CHAPTER 5, PART 4.

{(Z) The department may not Iissue a permit for an
appropriation of 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water unless the
applicant proves by clear and convincing evidence that:

(a) the criteria in subsection {1) are met;

{b) the rights of a prior appropriator will not be
adversely affected:

{c) the proposed appropriation is a reasonable use.
Such a finding shall be based on a consideraticon of the
Eoliowing:

{i) the existing demands on the state water supply, as
well as projected demands such as reservations of water for
future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for
the protection of existing water rights and-aquatic life;

(ii) the benefits to the applicant and the state;

(iii) the effects on the guantity and quality of water
for existing beneficial uses in the source of supply:;

(iv) the availability and feasibility of using
low-quality water for the purpose for which application has
been made:

[v} the effects on private property rights by any
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creation of or contribution to saline seep; and

{vi} the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75«
chapter 20.

(3) (a) The state of Montana has 1long recognized the
importance of conserving its public waters and the necessity
to maintain adeguate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the various Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the criteria in this
subsection (3) must be met before out-of-state use may
occur,

{b} The department may not issue a permit for the
appropriation of water for withdrawal and transportation for
use outside the state unless the applicant proves by clear
and convincing evidence that:

(i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of

subsection (l) or (2) are met;
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(ii) the proposed out-of-state use of water is not
contrary ko water conservation in Montana; and

{(tii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

fc} In determining whether the applicant has proved by
clear and convincing evidence that the requirements of
subsections {3)(b)(ii) and (3¥}(b)(iii) are met, the
department shall consider the fcllowing Factors:

(i} whether there are present or projected water
shortages within the state of Montana;

(ii) whether the water that is the subject of the
application could feasibly be transported to alleviate water
shortages within the state of Montana;

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

{d) When applying for a permit or a lease to withdraw
and transport water for use outside the state, the applicant
shall submit to and comply with the laws of the state of
Montana governing the appropriation, 1lease, and wuse of

water.

(4) To meet the substantial credible evidence standard
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in this section, the applicant shall submit independent
hydroleogic or other evidence, including water supply data,
field reports, and other information developed by the
department, the U.S. geological survey, or the 0.8. soil
conservation service and other specific Ffield studies,
demonstrating that the criteria are met.

{5) An appropriation, diversion, impoundment, use,
restraint, or attempted appropriation, diversion,
impoundment, use, or restraint contrary to the provisions of
this section 1is invalid. An officer, agent, agency, or
employee of the state may not knowingly permit, aid, or
assist in any manner an unauthorized appropriation,
diversion, impoundment, use, or other restraint. A person or
corporation may not, directly or indirectly, personally or
through an agent, officer, or employee, attempt to
appropriate, divert, impound, use, or otherwise restrain or

control waters within the boundaries of this state except in
accordance with this section.”

Section 2. Section B5-2-402, MCA, is amended to read:

"g5-2-402, (Temporary) Changes in appropriatiaon rights.
(1) An appropriator may not mwmake a change 1in an
appropriation right except as permitted under this section
and with the approval of the department or, if applicable,
of the legislature.

(2) Except as provided in subsections (3] through (5),
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the department shall approve a change in appropriation right
ifz

(a} the appropriator proves by substantial credible
evidence that the following criteria are met:

tey(i} Phe the proposed use will not adversely affect
the water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved:;

fb}(ii) Emeept except for a lease authorization pursuant
to 85-2-436 that does not require appropriation works, the
proposed means of diversion, construction, and operation of
the appropriation works are adequatec;

tey(iii) Phe the proposed use of water is a beneficial
uses; and

td¥(iv) Phe the applicant has a possessory interest, or
the written consent of the person with the possessory
interest, in the property where the water is to be put to

beneficial use; and

(b} the department has no information from any source

that constitutes substantial credible evidence indicating

thats:

££¥(1) for ground water, the change in appropriation

right will cause long-term_ aquifer withdrawal rates to

exceed long-—term aquifer recharge rates, considering

existing surface water right appropriationsj-and
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tity-the-change-in-appropriation--right--witi--adversety

affeces

tAy--the-duality-of-the-water-in-the-source-of-suppiy-te

the—-extent--that-the-water-right-of-a-prior-apprapriator-is

rendered-unusabie-for-itas-prior-nses—-or

tB}--che--hoider-——of——a——-permit-—-to——discharge---sewagey

industrint--wastesy—sr-ether-wastes-issued-pursvant-to-Pitie

757y-chapter-5;-part-4; AND

(I1) THE CHANGE IN APPROPRIATION RIGHT WILL ADVERSELY

AFFECT:

(A) THE QUALITY OF THE WATER IN THE SOURCE OF SUPPLY TO

THE EXTENT THAT THE WATER RIGHT OF A PRIOR APPROPRIATOR IS

RENDERED UNUSABLE FOR ITS PRIOR USE; OR

{B) THE HOLDER OF A PERMIT TO DISCHARGE SEWAGE,

INDUSTRIAL WASTES, OR OTHER WASTES ISSUED PURSUANT TO TITLE

75, CHAPTER 5, PART 4,

{3) The department may not approve a change in purpose
@f use or place of use of an appropriation of 4,006 or more
acre-feet of water a year and 5.5 or more cubic feet per
second of water unless the appreopriator proves by
substantial credible evidence that:

fa) the criteria in subsecticn (2} are met:

(b) the proposed change is a reasonable use. A finding
of reasonable use must be based on a consideration of:

(i) the existing demands on the state water supply, as

-10- SB 3032
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well as projected demands for water for future heneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and aquatic life;

{ii) the benefits to the applicant and the state;

{iii) the effects on the quantity and quality of water
for existing uses in the source of supply:

{iv) the availability and feasibility of using
low-quality water for the purpose faor which application has
been made;

(v) the effectas on private property rights by any
creation of or contribution to saline seép: and

{vi}) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapcer 1, or Title 75,
chapter 20.

{4) The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water being consumed unless:

(a) the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subsections (2} and (3} are met; and

[b) the department then petitions the legislature and

the legislature atfirms the decision of the department after
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one or more public hearings.

{S) {a} The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal resérved lands
and in trust for the various Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
nct in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before out-cf-state use may occur:

{b) The department and, if applicable, the legislature
may not approve a change 1in appropriation right for the
withdrawal and transportation of appropriated water for use
ocutside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

(i) depending on the volume of water diverted or
consumed, the applicable criteria and  procedures of
subsection {2) or {3) are met;

(ii) the propesed out-of-state use of water is not
contrary to water conservation in Montana; and

{(iii) the proposed ocut-of-state use of water is not

~-12- SB 301
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otherwise detrimental to the public welfare of the citizens
of Montana.

{(¢) In determining whether the appropriater has proved
by clear and convincing evidence that the requirements of
subsections {5){b){ii}) and (5)(b)(iii) will be met, the
department and, if applicable, the legislature shall
consider the following factors:

{i} whether there are present or projected water
shortages within the state of Montana:

(ii) whether the water that 1is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

(iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

(d) When applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

(6) For any application for a change in appropriation

right involving 4,000 or more acre-feet of water a year and
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5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
85-2-307 and shall hold cne or more hearings in accordance
with 85-2-309 prior to its approval or denial of the
proposed change., The department shall provide notice and may
hold one or more hearings upon any other proposed change if
it determines that a change might adversely affect the
rights of other persons.

{7} The department or the legisliature, if applicable,
may approve a change subject to terms, conditions,
restrictions, and 1limitations as it considers necessary to
satisfy the criteria of this section, in¢luding limitations
on the time for completion of the change. The department may
extend time 1limits sgpecified in the change approval under
the applicable criteria and procedures of 85-2-312(3).

(8) If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revocked. If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

{9) The original of a change approval issued by the

department must be sent to the applicant, and a duplicate
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must be kept in the ¢ffice of the department in Helena.

(186) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for change pursuant to Lthis
section.

{11} A change in appropriation right contrary to the
provisions of this section is invalid. An officer, agent,
agency, or employee of the state may not knowingly permit,
aid, or assist in any manner an unauthorized change in
appropriation right. A person or corperation may not,
directly or indirectly, persorially or through an agent,
officer, or employee, attempt to change an appropriation
right except in accordance with this section. (Terminates
June 30, 1993--sec. 11, Ch. €S58, L. 1989.}

85-2-402. (EEfective July 1, 1993) Changes in
appropriation rights. (1) An appropriator may not make a
change in an appropriation right except as permitted under
this section and with the approval of the department or, if
applicable, of the legislature,

{2) Except as provided in subsections (3) through ({5},
the department shall approve a change in appropriation
right:

ia) 1f the appropriator proves by substantial credible

evidence that the following criteria are met:
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tay(i) The the proposed use will not adversely affect
the water crights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has heen reserveds;

tby{ii) The the proposed means of diversion,
construction, and operation of the appropriation works are
adequates;

te¥(iii}) Fhe the proposed use of water is a beneficial
use=; and

td3({iv}) Phe the applicant has a possessory interest, or
the written consent of the person with the possessory
interest, in the property where the water is to be put to
beneficial use; and

(b} the department has no information from any scurce

that constitutes substantial crediblie evidence indicating

thatz::

{i¥(I) for ground water, the change in appropriation

right will cause long-term aquifer withdrawal rates to

exceed long-term aguifer recharge rates, considering

existing surface water right appropriationsy-and

tity-the-change-in-appropriation--right--witi--adverseiy

affects

tAY--the-quality-of-the-water-in-the-source-sf-suppiv-te

the~--extent-—that—-the-water-right-of-a-prior-appropriator-is

rendered-unusablie-for-tta-prior-use;-or
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tBy-—-the--heolder——of--a--permit——-to--discharqe-——-sswaqge;

industrial--wastasy-or-other-wastes-issuad-—pursuane-to-Pitle

F57-ehapeer—S5;-part—4; AND

{1I) THE CHANGE IN APPROPRIATION RIGHT WILL ADVERSELY

AFFECT:

{A) THE QUALITY OF THE WATER IN THE SOURCE OF SUPPLY TO

THE EXTENT THAT THE WATER RIGHT OF A PRIOR APPROPRIATOR IS

RERDERED UNUSABLE FOR ITS PRIOR USE; OR

(B} THE HOLDER OF A PERMIT TO DISCHARGE SEWAGE,

INDUSTRIAL WASTES, OR OTHER WASTES ISSUED PURSUANT TO TITLE

75, CHAPTER S5, PART 4.

(3) The department may not approve a change in purpose
of use or place of use of an appropriation of 4,000 or more
acre-feet of water a year and 5.5 or more cubic feet per
second of water uniess the appropriator proves by
substantial credible evidence that:

{a} the criteria in subsection (2) are met;

(b) the propocsed change is a reasonable use. A finding
of reasonable use must be based on a consideration of:

{i) the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and agquatic life;

{ii) the benefits to the applicant and the state;
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{iii) the effects on the quantity and quality of water
for existing uses in the source of supply;

(iv) the availability and feasibility of using
low-gquality water for the purpose for which application has
been made;

(v} the effects on private property rights by any
creation of or contribution to saline seep; and

{vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

(4) The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water being consumed unless:

fa) the applicant proves by clear and convincing
evidence and the department [finds that the criteria in
subsecticns (2) and (3) are met; and

(b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

{5) (a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water

requirements, including requirements for reserved water
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rights held by the United States for federal reserved lands
and in trust Ffor the wvarious Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
cut—-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before cut-of-state use may occur:

(b} The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

(i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subsection {2) or (3) are met;

(ii) the proposed out-of-state use of water 1is not
contrary to water conservation in Montana; and

(iii) the proposed out-cf-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

(c) In determining whether the appropriator has proved
by clear and convincing evidence that the requirements of

subsections (S}(b){ii) and (5){b)(iii) will be met, the
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department and, if applicable, the -legislature shall
consider the following factors:

(i} whether there are present or projected water
shortages within the state of Montana;

{ii) whether the water that is the subject of the
proposed change in appropriation might feasibly be
transported toc alleviate water shortages within the state of
Montana;

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water: and

{iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

{d]) Wwhen applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.,

(6} For any application for a change in appropriation
right involving 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
85-2-307 and shall hold one or more hearings in accordance
with 85-2-309 prior to its approval or denial of the

proposed change. The department shall provide notice and may
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hold one or more hearings upon any aother proposed change if
it determines that such a change might adversely affect the
rights of other persons.

{(7) The department or the legislature, if applicable,
may approve a change subject to such terms, conditions,
restrictions, and limitations as it considers necessary to
satisfy the criteria of this section, ineluding limitations
on the time for completion of the change., The department may
extend time limits specified in the change approval under
the applicable criteria and procedures of 85-2-312{3).

(8y If a change 1is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

{9} The original of a change approval issued by the
department must be sent to the applicant., and a duplicate
must be kept in the cffice of the department in Helena.

(10} A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place ot steorage

by filing an application for change pursuant to this
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section.

{11} A change in appropriation right contrary to the
provisions of this section is invalid. No officer, agent,
agency, or employee of the state may knowingly permit, aid,
or assist in any manner such unauthorized change in
appropriation right. No person or corporation may, directly
or indirectly, personally or through an agent, officer, or
employee, attempt to change an appropriation right except in
accordance with this section."

Section 3. section 85-2-506, MCA, is amended to read:

"85~2-506. Controlled ground water areas —— designation
or wmodification. (1) The board may designate or modify
controlled ground water areas as provided in this part.

(2) Designation or modification of an area of
contralled ground water use may be proposed to the board by

the department on its own motion, by request of a unit of

local qovernment, including a county, an incorporated city

or town {, or a local water quality district]}, or by

petition signed by at least 20 or one-fourth of the users
{whichever is the lesser number) of ground water in a-ground

water the area proposed for designation, or the existing

controlled ground wakter area, wherein there are alleged to

be facts showing:
{a) that ground water withdrawals are in excess of

recharge to the agquifer or aguifers within such ground water
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area;

(b) that excessive ground water withdrawals are very
likely to occur in the near Euture because of consistent and
significant increases in withdrawals from within the ground
water area;

tc} that significant disputes regarding priority of
rights, amounts of ground water in use by appropriators, or
priority of <type of use are in progress within the ground
water area:

{d) that ground water levels or pressures in the area
in question are declining or have declined excessively; or

{e) that excessive ground water withdrawals would cause
contaminant migration and a degradation of ground water
quality within the ground water area.

{3) When such a propesal is thus made, the becard shall
fix a time and place for a hearing, which time shall not be
less than 90 days from the making of the proposal. The place
for the hearing shall be within or as close as practical to
the controlled ground water area.

{4) The department shall publish a notice of the
hearing, setting forth therein:

{a) the names of the petitioners:

(b} the description by legal subdivisions (section,
township, range) of all lands included in or propesed to be

.

included in the ground water area or subarea;
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(c) the purpose of the hearing; and

(d) the time and place of the hearing where any
interested person may appear, either in person or by
attorney, file written objections to the granting of the
proposal, and be fully heard.

{5) Such notice of hearing shall be published at least
once in each week for 3 successive weeks not less than 130
days before the date of the hearing in a newspaper of
general circulation in the county or counties in which the
ground water area or subarea is located. The department
shall alsc cause a copy of the notice, together with a copy
of the petition, to be served by mail, not less than 30 days
before the hearing, upon each well driller licensed in
Montana whose address is within any county in which any part
of the area in question is located; upon each person or
public agency known from an examination of the records in
the department's office to be a claimant or appropriator of
ground water in the area in question {claimant or
appropriator meaning one who diverts, impounds, or withdraws
ground water and not merely one who uses or obtains ground
water from another who diverts, impounds, or withdraws
ground water}; upon the bureau; and upon the mayor or
chajrman of the qgqoverning body of each incorporated
municipality lcocated in whole or in part within the proposed

ground water area. The department may also serve notice upon
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any other perscn or state or federal agency that the
department feels may be interested in or affected by the
proposed designation or modification of a controlled ground
water area. The petition need not be served on any
petitioner. A <copy of the notice, together with a copy of
the proposal, shall be mailed to each person at his
last-known address, and such service shall be complete upon
depositing it in the post office, postage prepaid, addressed
to each person on whom it is to be served., Publication and
mailing of such notice as prescribed herein, when completed,
shall be deemed to be sufficient notice of such hearing to
all interested persons.”

Section 4. section 85-2-507, MCA, is amended to read:

*85-2-507. Limiting withdrawals - modification of
order. (1) At the time set for the hearing, the board shall
proceed to hear oral and written evidence relevant to the
designation or modification of the controlled ground water
area presented by the bureau, the department, and any other
interested party. A Full record shall be kept of all
evidence taken at the hearing. The procedure shall be such
as to secure a full, fair, and orderly proceeding and to
permit all relevant evidence to be received. The common-law
and statutory rules of evidence shall apply only upeon
stipulation of all parties.

(2} After the conclusion of the hearing, the board
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shall make written findings and an order. The board shall by
order declare the area in guestion to be a controlled ground
water area if the hoard finds on the basis of the hearing
that:

{a} the public health, safety, or welfare requires a
corrective control be adopted; and

b} {i} there is a wasteful use of water from existing
wells ot undue interference with existing wells;

{(ii) any proposed use or well will impair or
substantially interfere with existing rights to appropriate
surface water or ground water by others; or

{iii) the facts alleged in the petition or the request

by a unit of local government as required by 85-2-506(2) are

true.

{3} The order shall define the boundary of the
controlled ground water area and shall indicate which of the
ground water aguifers located within the area in question
are included within the controlled ground water area. Any
number of ground water aquifers which wholly or partially
overlie one another may be included in the same controlled
ground water area.

{4) The order may include the Ffollowing corrective
control provisions:

(a) a provisicon closing the controlled ground water

area to FEurther appropriaticon of ground water, in wnich
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event the department shall thereafter refuse to accept any
applications for beneficial water use permits to appropriate
ground watetr located within such controlled area;

(b)) a provision determining a permissible total
withdrawal of ground water in the controlled area by day,
month, or year and permitting the board te appartion such
permissible total withdrawal among the appropriators holding
valid rights to the ground water in the controlled area in
accordance with the relative dates of priority of such
rights;

{c} a provision according preference, without reference
to relative priorities, to withdrawals of ground water in
the controlled area £for domestic and livestock purposes
first and thereafter to withdrawals for other beneficial
purposes, including but not limited te agricultural,
industrial, muynicipal {other than domestic), and
recreational purposes, in such order as the board considers
advisable under the circumstances:

{d) a provision reducing the permissible withdrawal of
ground water by any appropriator or well in the controlled
area;

{e) when two or more wells in the controlled area are
used by the same appropriator, a provision adjusting the
total permissible withdrawal of ground water by the

appropriator or a provision forbidding the use of one or
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more such wells;

(£) a provisicn :equiring and specifying a system of
rotation of use of ground water in the controlled area;

{g) provisions making such additional requirements as
are necessary to protect the public health, safety, and
welfare in accaordance with the intent, purposes, and
requirements of this part and the laws of the state.

{S} (a) If at the conclusicon of the hearing the board
finds that sufficient facts are not available to designate
or modify a permanent controlled ground water area, the
board may by order designate the area in guestion to be a
temporary c¢ontrolled ground water area. Such crder may
include the corrective control provisions contained in
subsection {4). A temporary controlled ground water area
shall be designated as such for a period not to exceed 2
yvears from the date of the board's order designating the
temporary controlled ground water area. The board may, for
sufficient cause, extend the time period for an additional 2
years, and in this case all ground water appropriators in
the controlled ground water area shall be notified of the
extension.

(b} During the 2-year period, the department shall
commence studies necesszary to obtain the facts needed to
assist in the designation or modification of a permanent

controlled ground water area. Pacts gathered during the
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study pericd shall be presented at a hearing prior to the
designation or modification of a permanent controlled ground
water area. All parties appearing at the first hearing shall
be served notice of this hearing by mail at least 30 days
prior to the date set for the hearing. The service shall be
complete upon deposit of notice at the post office, postage
prepaid, addressed to each person on whom service is to be
made., Mailing of the notice, when completed, shall be
considered to be sufficient notice of the hearing to all
persons directly affected. The department shall file in its
records proof of service by its own affidavit. The hearing
shall be conducted by the board in the manner of the first
hearing, and the board shall make written findings of fact
and conclusions of law and issue an order according to the
provisions set forth in subsections (1) through {(4). In the
event the department does not complete the necessary study
in the 2-year period or extension thereof, the temporary
controlled ground water area designation will terminate at
the end of the 2-year period or extension.

(6) The department may enforce the crder and bring an
action for an injunction in a district court of a district
in which all or part of the area affected is located, 1in
addition to all cther remedies.

(7} The order of the board shall be published and

mailed by the department in the manner and for the length of
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time as prescribed by 85-2-506 for the publicaticon and
mailing of the notice of hearing, except that a copy of the
written findings and order of the board shall be wailed
instead of a copy of the propcsal and, except further, that
a copy of the order, together with a copy of the written
findings, shall be mailed to each petitioner at his
last~known address. The department shall file a copy of the
order with the county clerk of each county within which any
part of the controlleé ground water area lies, and the
county clerk shall record the order without £fee. The
department shall file in its records proof of service by its
own affidavit of service. Upon publicaticn and mailing of
such order as prescribed herein, the order shall be Efinal
and conclusive unless an appeal therefrom is taken.

{8) The board may by order suspend, modify, or revoke
any order made as provided in this section upon such notice
and in such manner as is reasonable under the circumstances.
A copy of each suspension, modification, or revocatioa shall
be served or filed and recorded as provided for orders in
subsection (7).,

{9) While 3 matter is pending before the board, the

department may restrict further development of the subarea."
NEW SECTION. Section 5. cCoordination instruction. If

Senate Bill No. 136 is not passed and approved, the

bracketed reference in [section 3(2)) to a local water
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quality district is void.

~End-
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