
SENATE BILL NO. 266 

INTRODUCED BY GROSFIELD, BENGTSON, SWYSGOOD, 
GRADY, THOFT 

BY REQUEST OF THE DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

FEBRUARY 4, 1991 

FEBRUARY 19, 1991 

FEBRUARY 20, 1991 

FEBRUARY 21, 1991 

MARCH 4, 1991 

MARCH 20, 1991 

APRIL 6, 1991 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 44; NOES, 4. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES, 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

ON MOTION, RULES SUSPENDED. BILL 
PLACED ON THIRD READING. 

THIRD READING, CONCURRED IN. 
AYES, 92; NOES, 5, 

RETURNED TO SENATE WITH AMENDMENTS. 

IN THE SENATE 



APRIL 6, 1991 

APRIL 17, 1991 

APRIL 18, 1991 

APRIL 20, 1991 

APRIL 23, 1991 

APRIL 23, 1991 

APRIL 24, 1991 

APRIL 25, 1991 

• 

APRIL 25, 1991 

APRIL 25, 1991 

RECEIVED FROM HOUSE. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED. 

CONFERENCE COMMITTEE APPOINTED. 

IN THE HOUSE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
DISSOLVED. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

ON MOTION, CONFERENCE COMMITTEE 
DISSOLVED. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

FREE CONFERENCE COMMITTEE REPORTED. 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED • 

THIRD READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

IN THE HOUSE 

FREE CONFERENCE COMMITTEE 
REPORT ADOPTED. 

IN THE SENATE 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 



52nd Legislature LC 0916/01 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

INTRODUCED BY 

~BILL NO.~ 

~~-t:;;,__, ~'IY',L+. -
EPARTMENT OF ~-:.,0 ,-r 

NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA 

WATER USE LAWS; DEFINING THE TERM "GROUND WATER"; CLARIFYING 

PERMIT EXCEPTIONS; MAKING PERMISSIVE AND AUTHORIZING FEES 

FOR THE SUBMISSION OF DEPARTMENT RECORDS OF WATER RIGHTS TO 

A COUNTY CLERK AND RECORDER; REQUIRING THE VERIFICA~ION OF 

COMPLETIONS OF PERMITS AND CHANGE APPROVALS; INCLUDING WATER 

QUALITY CRITERIA IN THE ISSUANCE OF A PERMIT OR CHANGE 

AUTHORIZATION; AMENDING SECTIONS 85-2-102, 85-2-113, 

85-2-236, 85-2-308, 85-2-312, 85-2-315, 85-2-402, 85-2-424, 

AND 85-2-501, MCA; REPEALING SECTION 85-2-317, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE 

APPLICABILITY DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill in order 

to provide a guideline on the payment of fees. Rulemaking 

authority is granted to the board of natural resources and 

conservation to establish a fee schedule for payment of fees 

to be paid to the department for its costs i~currcd in 

providing water rights record information to a clrrk and 
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recorder. It is the intent of the legislature that the rules 

establish a reasonable fee schedule that approximates the 

department's actual and necessary costs. A published fee 

schedule will enable a clerk and recorder to know the cost 

prior to seeking the information from the department. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-102, MCA, is amended to read: 

"85-2-102. (Temporary) Definitions. Unless the context 

requires otherwise, 

definitions apply: 

in this 

I 1) "Appropriate'' means to: 

chapter the following 

(a) divert, impound, or withdraw (including by stock 

for stock water) a quantity of water: 

(b) in the case of a public agency, to reserve water in 

accordance with 85-2-316; or 

(c) in the case of the department of fish, wildlife, 

and parks, to lease water in accordance with 85-2-436. 

(2) ''Beneficial use'', unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, er the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildl~[t_~, indust~ial, irrigaticn, mining, municipal, power, 

and re2r~ati0ndl uses; 

(b) a use of w~tPr app~opriated by the departm~nt for 

-2- INTRODUCED BILL 
.5B ~--lt:-t 
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the state water leasing program under 85-2-141 and oi water 

leased under a valid lease issued by the department under 

85-2-141; and 

(c) a use of water by the department of fish, wildlife, 

and parks pursuant to a lease authorized under 85-2-~36. 

(3) "Board'' means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) "Certificate'' means a certificate of water right 

issued by the department. 

(5) "Change in appropriation right'' means a change in 

the place of diversion, the place 0f use, the purpose of 

use, or the place of storag~. 

(6) "Commission" means the fish and game comrn1ss1on 

provided for in 2-15-3402. 

(7) "Declaration'' means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

(8) '1 Department" means the department of ndtural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(9) 11 Existing right'' means a right to the use of water 

which would be protected under the law as it existed prio~ 

to July 1, 1973. 

(10) ''Ground wa:er'1 means any water thal is beneatl1 the 

±ttnd---~ttrfae~--or--e~neath--tne--bed--e~--a--~t~eam,--~a~e, 
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re~ervo±r7-or-othe~-body-0£-~ttr£aee-water,-and-whieh-is--not 

a-~arC-of-that-snrfa~e-water ground surface. 

(11) "Permit" means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

(12) "Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

(13) 11 Political subdivision 11 means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

(14) "Waste" means 

through the 

appropriation 

design or 

or water 

the unreasonable loss 

negligent operation 

distribution facility 

of 

of 

or 

application of water to anything but a beneficial use. 

water 

an 

the 

(15} ''Water'1 means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(16) ''Water division'' means a drainage basin as defined 

in 3-7-102. 

(17) ''Water judge'' means a judge as provided for in 

-4-
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Title 3, chapter 7, 

{18) ''Water master'' means a master as provided for in 

Title 3, chapter 7. 

(19) ''Well'' means any artificial opening or excavation 

in the groLnd, however made, by whlch ground water is sought 

or can be obtained or through which it flows under natural 

pressures o= is artificially withdrawn. (Terminates June 30, 

1993--sec. 11, Ch. 658, L. 1989.) 

85-2-102. (Effective July 1, 1993) Definitions. Unless 

the context. requires otherwise, in this chapter th2 

following definitions apply: 

(1) ''Appropriate'' means co divert, impound, or withdraw 

(including by stock for stock water) a quantity of water or, 

in the case of a public agency, to reserve water in 

accordance with 85-2-316. 

(2) ''Be~eficial use'', unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreat:onal uses; and 

(bi a use of water appropriated by the department for 

the state water }easing program under 85-2-: ➔ 1 and of water 

leased under a valid lease iss~ed by the department under 

85-2-141. 
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(3} ''Board'' means the board of natural resources and 

conservation provided for in 2-l~-3302. 

( 4) ''Certificate'' means a certificate of water right 

issued by the department. 

(5) ''Change in appropriation right'' means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) ''Declaration'' means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws vf 1973. 

(7) "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

{8) 11 Existing right'• means a right to the use of water 

which would be protected under the law as it existed prior 

to July l, 1973. 

{9) ''Ground water'' means any water that is beneath the 

iand--~urEaee--or--beneoth--the--bed--o~--e--s~reem,---¼ake, 

re~er~ei~,--or-ether-body-of-~ttrfaee-water,-and-which-is-n~t 

a-part-of-~het-9tlrfeee-water ground surface. 

(18) ''Permit'' means the permit to appropriate issued by 

the department under 85-2-301 t~rough 85-2-303 and 85-2-306 

thtOligh SS--2-314. 

( 11) "1-'PrS,)11 11 means an ir:dividc1al, association, 

partn,'r~~hip, corporr1.t:~on, state ctgency, political 

-6-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

I 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0916/01 

subdivision, the United States or any agency thereof, or any 

other entity. 

(12) "Political subdivision 11 means any county, 

incorporated city or town, public corporation, or district 

created p~rsuant to state law or other public body of the 

state empowered tc appropriate water but not a private 

corporation, association, or group. 

(13) ''Waste" means the unreasonable loss of 

through the design or negligent 

appropriation or water distribution 

operation 

facility 

water 

of an 

or the 

application of water to anything bti~ a beneficial use. 

(14) 1'Water'1 means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(15) ''Water division'' means a drainage basin as defined 

in 3-7-102. 

(16) ''Water judge'' means a judge as provided for in 

Title 3, chapter 7. 

(17) "Water master'1 means a master as provided for in 

Title 3, chapter 7, 

(18) ''Well'' means any artificial opening or excavation 

in the ground, however made, by which ground water is sought 

or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn.'' 
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Section 2. Section 85-2-113, MCA, is amended to read: 

"85-2-113. Board powers and duties. (1) The board may 

prescribe fees or service charges for any public service 

rendered by the department under this chapter, including 

fees for the filing of applications or for the issuance of 

permits and certificates, for rulemaking hearings under 

85-2-319, for administrative hearings conducted under this 

chapter, for investigations concerning permit revocation, 

for field verification of issued and completed permits, and 

all change 8pprovals. There shall be no fees for any action 

taken by the depar~rne~t at the request of the water judge or 

for the issuance of certificates of existing rights. 

(2) The board may adopt rules necessary to implement 

and carry out the purposes and provisions of this chapter. 

These rules may include but are not limited to rules to: 

( a) govern the issuance and terms of interim permits 

authorizing an applicant for a regular permit under this 

chapter to begin appropriating water immediately, pending 

final approval or denial by the department of the 

application for a regular permit; 

(b) require the owner or operator of appropriation 

facilities to install and maintain suitable controlling and 

measuring devices, except that the board may not require a 

meter on a water well outside of a controlled ground water 

area or proposed controlled ground water area unless the 

-8-
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maximum appropriation of the well is in excess of i00 

gal¼on:!!-et-mint:Jte the limitation contai_ned in ~-_?-2-306(1); 

(c) require the owner or operator of appropriation 

facilities to report to the department the readings of 

measuring devices at reasonable intervals and to file 

reports on appropriations; and 

(d) regulate the construction, use, and sealing of 

wells to prevent the waste, contamination, or pollution of 

ground water. 

(3) The ooard shall adopt rules providing for and 

governing temporary emergency appropriations, without prior 

application for a permit, necessary to protect lives or 

property. 11 

Section 3. Section 85-2-236, MCA, is amended to read: 

"85-2-236. Certificate of water right. t±t When a final 

decree is entered, the water judge shall send a copy to the 

department. Except as provided in 85-2-306, the department 

shall on the basis of the final decree issue a certificate 

of water right to each person decreed an existing right. The 

original of the certificate shall be sent to the person to 

whom the right is decreed. The department shall keep a c~py 

of the certificate in its office in Helena. 

t2t--~he-departme~t-~hatt-previde-te--the--eeu~ty--elerk 

and-reeo~der-of-the-cotlnty-where+n-the-pe±nt-o£-d±ver3±on-or 

p¼aee--0£--n~e--ts--toeated--qttarteriy-~~p~rt~-and-an-an~ua± 
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Stlrnmery-report-of-a¼i-certificate~-0£-wat~r-r±9ht-iestted--by 

the-department-with±n-the-eettnty~" 

Section 4. Section 85-2-308, MCA, is amended to read: 

"8~-2-308. Objections. (1) ~ An objection to an 

application for a permit must be filed by the date specified 

by the department under 85-2-307(2). 

t2tfil The objection to an application for a permit 

must state the name and address of the objector and facts 

tending to show that ~he~e-a~e-no-ttnappropriated--wftters--in 

the---proposed---~ouree 7 ---that---the---pro~osed---meens--ot 

appr~priaeion--are--inade~ttete,--thde--~he--p~operty,--water , 
rights 7 -or-±nteres~~-oE--the--objeeto~--wottld--be--ad~er~e±y 

affeeted--by--the--peoposed-app•opriat±o~,-that-the-proposed 

ttse-0£-water-is-~ot-d-benef±e¼a¼-ttse,-or-that--the--proposed 

ttse--w±l¼--~nter£ere-tlnreasonab¼y-with-other-p±enned-ttses-or 

deve¼epments-£or-whteh-a-perm±t-hes-been-±s~tled-or-for-whieh 

water-ftes-bee~-re~er~ed one or more of the criteria in 

85-2-311 are not met. 

ill_ For an application for a change in appropriation 

rights, the objection ~ust state the name and address of the 

objecto!_~nd_facts tending to show that one or more of the 

criteria in 85-2-402 are not met.'1 

Section 5. Section 85-2-312, MCA, is amended to read: 

"85-2-312. Terms of permit. (1) The department may 

issue a µern1it [or less than the amount of water request0d 1 

-10-
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buc in no case may it issue a permit for more water than is 

requested or than can be beneficially used without waste for 

the purpose stated in the application. The department may 

require modification of plans and specifications for the 

appropriation or related diversion or conslruction. The 

department may issue a permit subject to te:ms, conditions, 

restrictions, and limitations it conside:s necessary to 

satisfy the criteria listed in 85-2-311, and it may issue 

temporary or seasonal per,nits. A permit shall be issued 

subject to existing rights and any final determination of 

those rights made under this chapte~. 

(2) The department shall specify in the permit or in 

any authorized extension of time provided in subsection (3), 

the time limits for commencement of the appropriation works, 

completion of construction, and actual application of the 

water to the proposed beneficial use. In fixing those time 

limits, the department shall consider the cost and magnitude 

of the project, the engineering and physical features to be 

encountered, and, on projects designed for gradual 

development and gradually increased use of water, the time 

reasonably necessary for that gradual development and 

increased use. The department shall issue the permit or 

authorized extension of time subject to the terms, 

conditions, restrictions, and limitations it considers 

necessary to ensure that the work on the appropriation is 

-11-
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commenced, conducted, and completed and that the water is 

actually applied in a timely manner to the beneficial use 

specified in the permit. 

{3) The department may, upon a showing of good cause, 

extend time limits specified in the permit for commencement 

of the appropriation works, completion of construction, and 

actual application of the water to the proposed beneficial 

use. All requests for extensions of time must be by 

affidavit and must be filed with the department prior to the 

expiration of the time limit specified in the permit or any 

previously authorized extension of time. The department may 

issue an order temporarily extending the time limit 

specified in the permit for 120 days or until the department 

has completed its action under this section, whichever is 

greater. Upon receipt of a proper request for extension of 

time, the department shall prepare a notice containing the 

facts pertinent to the request for extension of time and 

shall publish the notice in a newspaper of general 

circulation in the area of the source. The department may 

serve notice by first-class mail upon any public agency or 

other person the department determines may be interested in 

or affected by the request for extension of time4 The 

department shall hold a hearing on the request for extension 

of time on its own motion or if requested by an interested 

party. The departme~t may grant the extension of • ime in the 

-12-
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absence of a hearing if no requests for a hearing are 

received and the extension of time is granted as requested, 

or the department may grant the extension of time in a 

modified form by following the process established in 

85-2-310(2). Subsequent extensions of time may be made in 

the same manner. 

(4) The original of the permit shall be sent to the 

permittee, and a copy shall be kept in the office of the 

department in Helena. 

t5t--~he-department-shall-provide-to--the--eotlnty--elerk 

and-reeerde~-e£-tke-eo~nty-whe~ein-the-point-of-d±ver~io~-or 

~iaee--oE--ttse--is--¼oeated--q~arter½y-rep~rts-and-an-annttal 

~~fflfflary-report-of-all-wa~er-right-permits,-eert±£ieate~,-and 

ehange--appro~ai~--i~~~ed--by--th~--depdrtment--within---the 

COttr"Jtyo" 

Section 6. Section B5-2-315, MCA, is amended to read: 

"85-2-315. Certificate of water right. tit Upon actual 

application of water to the proposed beneficial use within 

the time allowed, the perrnittee shall notify the department 

that the appropriation has been properly completed. The 

notification must contain a certified starement by a person 

witf? ___ ~-~~ence in the design, construction, or op~ration of 

appropriation works that the appropriation has been properly 

co~.12_leted iI1_ substantial accordance with th_'= terms and 

conditions of the permit. The departmPnt may then inspect 
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the appropriation, and if it determines that the 

appropriation has been comp:eted in substantial accordance 

with the permit, it shall issue the permittee a certificate 

of water right. The original of the certificate shall be 

sent to the permittee, and a duplicate shall be kept in the 

office of the department in Helena. 

trt--~he--department--shatt--pro¥ide-to-the-eetlnty-elerk 

and-~eeerder-of-t~e-eotinty-whereift-the-po±nt-of-d±~ersion-or 

p~aee-of-ttse-is-¼oeated--~tlarter¼y--report~--8nd--~ft--enn~a± 

~~mmary--report-of-al½-eert±f±eate~-e£-weter-r±ght-±~stled-by 

the-d@par~ment-w±th±~-the-eo~nty~'' 

Section 7. Section 85-2-402, MCA, is amended to read: 

"85-2-402. (Temporary) Changes in appropriation rights. 

(1) An appropriator may not make a change in an 

appropriation right except as permitted under this section 

and with the app:oval oE the department or, 

of the legislature. 

if applicable, 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 

Wdter rights of other persons or ot~er planned uses or 

developments for which a pe~mit has been issued or for which 

Wdter hds been reserve~. 

-1-1-
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(b) Except for a 

85-2-436 that does not 

lease authorization pursuant 

require appropriation works, 

to 

the 

proposed means of diversion, construction, and operation of 

the appropriation works are adequate. 

(CI 

(d) 

The proposed use of water is a beneficial use. 

The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic fee~ per 

second ot water unless tne appropriator proves by 

substantial cred1ole evidence that: 

(a) the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 
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availability and feasibility of using 

water for the purpose for which application has 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or mo~e acre~feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence a11d the department finds that the criteria in 

s11bsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

( 5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 
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state 1 s boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the fol~owing criteria must 

be met before out-of-state use may occur: 

lb) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c} In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subs~ctions (5)lb)(ii) and (5l(b)liii) will be met, lhe 

department and, if appJicable, the legis~ature shall 

consider the following factors: 
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{i) whether there are present or projected 

shortages within the state of Montana; 

water 

Iii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends 

the water; and 

to use 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

{6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or illore cubic :eet per second of water, the department 

shall give not:ce of the proposed change in accordance with 

85-2-307 and shilll hold one or more hearings in accordance 

with 85-2-309 pr10~ to its approval or denial of the 

propuscd cha11ye. rt1~ department shall provide notice and may 

held one or m,·r·e h~arings upon any other proposed change if 

it Li0tern1i11~s Ll1al a change might adversely affect the 
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rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including ~imitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) Upon actual application of water to the proposed 

beneficial use within the time allowed, t.t:1-~~~riator 

shall notify_~he de~artment that thP appropriation has been 

properly completed. The notification must contain a 

certified statement by a E,@rson with experience--~~~ 

design, construction, or operation of appropriation works 

that tne appropriation nas oeen, properly completed in 

substantial accordance with the terms and conditions of the 

change appro~~~ 

t8till IE a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the depa~tment may modify or revoke thP chang~ approval. 
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t9tl!.Ql The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

tt8t.l.l.!.l A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

sec-: ion. 

t¼¼t.lll.l A change in appropriation right contrary to the 

pr0visions of this section is ~nvalid. An officer, agent, 

agency, or employee of the state may not knowingly permit, 

aid, or ass~st in any manner an unauthorized change in 

appropriation right. A person or corporation may not, 

direccly or indirectly, personally or through an agent, 

officer, or employee, attempt to change an appropriation 

right except in accordance with this section. 

June 30, 1993--sec. 11, Ch. 658, L. 1989.) 

85-2-402. (Effective July 1, 1993) 

(Terminates 

Changes in 

appropriation rights. (1) An appropriator may not make a 

change in an appropriation right except as permitted under 

this section and with the approval of the department or, if 

applicable, of the legislature. 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 
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that the following criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

(b) The proposed means of diversion, constraction, 

operation of the appropriation works are adequate. 

and 

(c) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of .water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection ( 2) are met; 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state wate~ suµ~ly, as 

well as pro~ected demands for water for future benef.:..cial 

purposes, including municipal water supplies, irrigdtior1 

systems, and minimum streamflows for che protectio1} af 

existing water rights and aquatic life; 
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(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of watec 

for existing uses in the source of supply; 

(iv) the avai:.ability and feasibility of using 

low-quality water for the purpose for which application has 

been made: 

(v) the effects on orivate oroperty rights by any 

creation of or contribution to saline seeo; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

depart&ent pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(~) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per seco~d of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

( 5) (a) The state of Montana has long reccgnized the 

importJ11~e ut c0:1serving its public waters and the necessity 

to Itktintciin ~1d.t-..~q·..1a;:e water supplies for the state's water 
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requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state 1 s boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportdtion and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the cons~rvation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and trans1,ortation of appropriated water f21r use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings thal: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and proced1;res of 

subsection (2) or (3) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimencal to the public welfare of the citizens 

of Montana, 

(c) In determining wt1ether the appropriator has proved 

by clear and convincing evidence that the requirements of 
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subsections (5)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the 

consider the following factors: 

legislature shall 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 
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proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that such a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to such terms, condit~ons, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change apprcval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) Upon actual application of water to the proposed 

beneficial use within the time allowed, the ap~riator 

shall notify the department that the appropriation ha~ been 

properly completed. The notification must contain a 

certified statement by a person with experi~nce in the 

design, construction, or operation of ~pprooriation works 

that the appropriation has been properly completed in 

substantial accordance with the terms and conditions of the 

change approval. 

t6till If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the departme~t may, after notice anJ 

opportu~ity for henring, require the appropri<ltor to show 
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cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

t9tl..!JU_ The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

ffitiSt be Kept in the office of the department in He~ena. 

tl6tjl_U_ ~ person holding an issued permit or change 

aoproval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

tlltJ.1:21. A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unau~horized change in 

appropriation right. No person or corporation reay, directly 

or indirectly, personally or through an agent, officer, or 

employee, atte~pt to change an appropriation right except in 

accordance with this section. 1
, 

Section 8. Section 85-2~424, MCA, is amended to read: 

"85-2-424. Filing. (1) The transferor oE a water right 

or ~is agen~ er repc·esentative s~all fi:e wir.h the 

dep2rlme11L a water riyht transfer certificdte within 60 days 

at rec,)1-Jing ~ d~P,l or ot~er ins:rument evidencing a 

lr.1nsf~r 0f r0.1l pr0peLty. 
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(2) Except in the case of a transfer of real property 

served by a public service water supply, when any person 

presents for recording a deed or other instrument evidencing 

a transfer of real property, the realty transfer certificate 

shall note whether or not the transfer includes a transfer 

of water rights. If the realty transfer certificate notes a 

transfer of water rights, the clerk and recorder shall 

provide such person the form prescribed under 85-2-423 for 

the transfer of water rights. The recording of the deed or 

other instrument shall not be delayed because of the 

transfer of the water rights. 

(3) The county clerk and recorder sha:l send to the 

department a list of all transfers that involve transfers of 

water rights. The list must be sent every month ana must 

include all transfers for the montr i~LJediately preceding 

the date of submittal to the department. The list must 

include the names and addresses of all parties to the 

transfer and a legal description of the land subject to the 

transfer. 

t4t--~he-department-shall-~end-a-referenee-eopy--of--the 

water--rtght-trafl~£er-eert±fieate-to-the-offiee-e£-the-ehie£ 

wa~er-jttdge-and-to-the-eo~"ty--e±erk--and--reeorder--±n--the 

eo~nty-in-whieh-t~e-tran~Eer-oee~rred7'' 

Section 9. Section 85-2-501, ~.CA, is amended to read: 

"8~-2-501. Definitions. Unless the context requires 
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otherwise, in this part the following definitions apply: 

(1) ,.Aquifer" means any underground geological 

structure or formation which is capable of yielding water or 

is capable of recharge. 

(2) ''Bureau,. means the Montana state bureau of mines 

ar.d geology provided for in 20-25-211. 

( 3) 11 Ground water" means any Ere~h water that is 

beneath the iand--ett~faee--or-~e~eath-the-bed-oE-a-st~eam, 

½a~e,-~e~er~oir,-or-other-body-0£-~ttrfae~-wet~r-and-whieh-is 

not-a-pa~t-e~-that-~ttr£aee-w~ter ground surface. 

(4} "Ground water area'' means an area which, as nearly 

as known facts permit, may be designated so as to enclose a 

single and distinct body of ground water, which shall be 

described horizontally by surface description in all cases 

and which may be limited vertically by describing known 

geological formations should conditions dictate this to be 

desirable." 

NEW SECTION. Section 10. Water right records for 

filing with local clerk and recorder. Upon payment of a fee 

established pursuant to 85-2-113, a county clerk and 

recorde[ of the county where the point of diversion or place 

of use is located or in which a transfer of water right 

occurred may require the department to provide a report of 

all water permits, certificates, change approvals, or water 

right trd~sfer certificates issued or processed by the 
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1 department pursuant to Title 85, chapter 2, parts 3 and 4. 

2 NEW SECTION. Section 11. Repealer. Section 85-2-317, 

3 MCA, is repealed. 

4 NEW SECTION. Section 12. Codification instruction. 

5 (Section 10] is intended to be codified as an integral part 

6 of Title 85, chapter 2, and the provisions of Title 85, 

7 chapter 2, apply to (section 10]. 

8 

9 

10 

11 

12 

NEW SECTION. Section 13. Retroactive applicability. 

(1) (Sections 4 and 7, 

apply retroactively, 

applications pending 

concerning water quality criteria] 

within the meaning of 1-2-109, to all 

before the department of natural 

resources and conservation for which a permit or change 

13 authorization has not been issued on [the effective date of 

14 this act]. 

15 (2) [Sections 6 and 7, concerning certification by a 

16 professional engineer] apply retroactively, within the 

17 meaning of 1-2-109, to all permits for which a notice of 

18 completion has not been filed on and to change approvals 

19 issued after [the effective date of this act]. 

20 NEW SECTION. Section 14. Effective date. ['!'his act' 15 

21 effective on passage and approval. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0266, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

This bill: 1) revises the Montana water use laws; 2) defines the term "groundwater"; 3) clarifies permit exceptions; 4) 
makes permissive and authorizes fees for the submission of department records of water rights to county clerks and 
recorders; and 5) requires the verification of completions of permits and change approvals. 

AS_Sl~PTIONS_: 

Several proposed water rights changes are merged into this one legislative bill. Some of the proposed changes have fiscal 
considerations that need to be evaluated. Assumptions pertaining to the fiscal impacts of these proposed changes are as 
follows: 

1. Groundwater Definition: By amending the groundwater definition under 85-2-102 (10), MCA; and 85-2-102 (9), MCA 
(Temporary) to include any water that is beneath the ground surface, there is no fiscal impact. The amendment in the 
groundwater definition will not substantially increase or decrease the permit processing requirements or the certificate 
processing requirements. 

2. Objections to Applications: Amending the requirements for filing an objection to a permit or change application under 
85-2-308(1)(2), MCA, will not substantially increase or decrease the number of objections filed against new permit or 
change applications. 

3. Privatize Verification: Requiring the owners of permitted or changed water use developments to provide for verification 
of completion of the works by a person with experience in the design, construction, or operation of appropriation works 
as proposed under Sections 85-2-315, MCA; 85-2-402 (8), MCA (Temporary); and 85-2-402 (8), MCA (Effective July 1, 1993), 
will require the DNRC to prepare rules and monitor the qualified experienced person's verification reports. Costs to 
draft administrative rules to implement this legislation will be $2,000 for each year of the biennium. Operating costs 
=o prepare new forms to process verification of completed water use developments will be $500 for each year of the 
biennium. 

4. ~ater Rights Records Reports: Eliminating the requirement for the DNRC to provide quarterly and/or annual reports as 
currently referenced under 85-2-236 (2), MCA; 85-2-312 (5), MCA; 85-2-315 (2), MCA; and 85-2-424 (4), MCA, will save 
approximately $2,500 per year. 

5. Groundwater Limitation (repeal of 85-2-317, MCA) has no significant impact. There have been less than five groundwater 
applications of this type since the law was passed in 1979. 

FISCAL IMPACT: 
see 

"""'£] s: c2$ 
ROD SUNDSTED, BUDGET DIRECTOR 

2-'1-9/ 
DATE LORENTS GROSFIELD, PRIMARY SPONSOR ~4 DA rE 

Office of Budget and Program Planning 
Fiscal Note for SB0266 as introduced '58 2,, 



Fiscal Note Request, SB0266. as introduceq 
Form BD-15 
Page 2 

FISCAL IMPACT: 

No fiscal impact. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 

The clerks and recorders will not have water rights records routinely available with 
request reports of water rights records from the DNRC to serve their specific needs. 
be borne by the respective clerks and recorders making the request. 

LONG-RANGE EFFECTS OF PROPOSED LEGISI.ATION: 

this change in the statute. They may 
If so, the cost of these reports will 

It is estimated that an average cost for verifying one completed permit or change by a qualified experienced person will be 
about $400. Total verification expenses will cost the water users through private verifiers $160,000 per year to complete 
verification of permits issued each year. 

~ith private verification, the cost to the public water user will increase substantially, since the certified verification 
service will be borne directly by the water user. The state through DNRC will no longer provide verification service to 
water users for permits and changes issued after the effective date of this legislation. Currently, the DKRC does not have 
sufficient staff to maintain pace with the number of permits and changes that are issued annually. In fact, the backlog of 
approximately 8,000 unverified permits and changes is increasing by 200 per year. 

There is an increasing trend of water users contacting water rights field offices for assistance regarding water rights 
data. The public is seeking and receiving more accurate and timely information from water rights field offices. 

TECHNICAL NOTE· 

The water quality criteria reference in the title could be deleted since there are no water quality provisions in the 
proposed bill. 

S6 2<., 



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0266, as introduced revised 

DESCRIPTION OF PROPOSED LEGISLATION: 

This bill: 1) revises the Montana water use laws; 2) defines the term "groundwater"; 3) clarifies permit exceptions; 4) 
makes permissive and authorizes fees for the submission of department records of water rights to county clerks and 
recorders; and 5) requires the verification of completions of permits and change approvals. 

ASSUMPTIONS: 

Several proposed water rights changes are merged into this one legislative bill. Some of the proposed changes have fiscal 
considerations that need to be evaluated. Assumptions pertaining to the fiscal impacts of these proposed changes are as 
follows: 

1. Groundwater Definition: By amending the groundwater definition under 85-2-102 (10), MCA; and 85-2-102 (9), MCA 
(Temporary) to include any water that is beneath the ground surface, there is no fiscal impact. The amendment in the 
groundwater definition will not substantially increase or decrease the permit processing requirements or the certificate 
processing requirements. 

2. Objections to Applications: Amending the requirements for filing an objection to a permit or change application under 
85-2-308(1)(2), MCA, will not substantially increase or decrease the number of objections filed against new permit or 
change applications. 

3. Privatize Verification: Requiring the owners of permitted or changed water use developments to provide for verification 
of completion of the works by a person with experience in the design, construction, or operation of appropriation works 
as proposed under Sections 85-2-315, MCA; 85-2-402 (8), MCA (Temporary); and 85-2-402 (8), MCA (Effective July 1, 1993), 
will require the DNRC to prepare rules and monitor the qualified experienced person's verification reports. Costs to 
draft administrative rules to implement this legislation will be $2,000 for each year of the biennium. Operating costs 
to prepare new forms to process verification of completed water use developments will be $500 for each year of the 
biennium. 

4. Water Rights Records Reports: Eliminating the requirement for the DNRC to provide quarterly and/or annual reports as 
currently referenced under 85-2-236 (2), MCA; 85-2-312 (5), MCA; 85-2-315 (2), MCA; and 85-2-424 (4), MCA, will save 
approximately $2,500 per year. 

5. Groundwater Limitation (repeal of 85-2-317, MCA) has no significant impact. There have been less than five groundwater 
applications of this type since the law was passed in 1979. 

FISCAL IMPACT: 

none /2.CbJ) 2-/6-? I 
ROD SUNDSTED, BUDGET DIRECTOR DATE 

~ 
LORENTS GROSFIELD, PRIMARY SPONSOR 

5/p 
Office of Budget and Program Planning 

Fiscal Note for SB0266, as introduced revised 5$ z.1,, 



Fiscal Note Request, SB0266, as int ,·oduced. revis_ecl 
Form BD-15 
Page 2 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 

The clerks and recorders will not have water rights records routinely available with 
request reports of water rights records from the DNRC to serve their specific needs. 
be borne by the respective clerks and recorders making the request. 

this change in the statute. '!:ne:• may 
If so, the cost of these reports will 

There is an increasing trend of water users contacting water rights field offices for assistance regarding water righ:.s 
data. The public is seeking and receiving more accurate and timely information from water rights field offices. 

TECHNICAL NOTE: 

The water quality criteria reference in the title could be deleted since there are no water quality provisions in the 
proposed bill. 
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SENATE BILL NO. 266 

APPROVED BY COMM. ON 
NATURAL RESOURCES 

INTRODUCED BY GROSFIELD, BENGTSON, SWYSGOOD, 

GRADY, THOFT 

BY REQUEST OF THE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLEO: "AN ACT REVISING THE MONTANA 

WATER USE LAWS; DEFINING THE TERM "GROUND WATER"; CLARIFYING 

PE!RMf~---BM€BP~f8NS OBJECTIONS; MAKING PERMISSIVE AND 

AUTHORIZING FEES FOR THE SUBMISSION OF DEPARTMENT RECORDS OF 

WATER RIGHTS TO A COUNTY CLERK AND RECORDER; REQUIRING THE 

VERIFICATION OF COMPLETIONS OF PERMITS AND CHANGE APPROVALS; 

fN€bB9fNEI-WA~BR-8HAbf~¥-eRf~BRfA-fN-~HB-fSSBAN€H-8P-A-PBRMf~ 

8R---eHAN6B---AB~H8RtBA~f8N~ AMENDING SECTIONS 85-2-102, 

85-2-113, 85-2-236, 85-2-308, 85-2-312, 85-2-315, 85-2-402, 

85-2-424, AND 85-2-501, MCA; REPEALING SECTION 85-2-317, 

MCA; AND PROVIDING AN fMMB9fA~B EFFECTIVE DATE AND A 

RB~ReAe~tVB AN APPLICABILITY DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill in order 

to provide a guideline on the payment of fees. Rulemaking 

authority is granted to the board of natural resources and 

conservation to establish a fee schedule for payment of fees 

to be paid to the department for its costs incurred in 

~n, ........... ,ouna, 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0266/02 

providing water rights record information to a clerk and 

recorder. It is the intent of the legislature that the rules 

establish a reasonable fee schedule that approximates the 

department's actual and necessary costs. A published fee 

schedule will enable a clerk and recorder to know the cost 

prior to seeking the information from the department. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-102, MCA, is amended to read: 

•95-2-102. (Temporary) Definitions. Unless the context 

requires otherwise, 

definitions apply: 

in this 

(1) "Appropriate" means to: 

chapter the fol lowir.g 

(a) divert, impound, or withdraw {including by stock 

for stock water) a quantity of water; 

(b) in the case of a public agency, to reserve water in 

accordance with 85-2-316; or 

(c) in the case of the dc~~rtment of fish, wildlife, 

and parks, to lease water in accordance with 85-2-436. 

(2) "Beneficial use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, muni.:-ipal, power, 

and recreational uses; 

SECOND READING 
-2- SB 266 
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SB 0266/02 

(b) a use of water appropriated by the depattment for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141; and 

(c) a use of water by the department of fish, wildlife, 

and parks pursuant to a lease authorized under 85-2-436. 

(3) "Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) "Certificate" means a certificate of water right 

issued by the department. 

(5) "Change in appropriation right" means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) "Comatission" means the fish and game commission 

provided for in 2-15-3402. 

(7) "Declaration" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, LaVS" of 19'73. 

(8) "Department 11 means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(9) "Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973. 

( 10) "Ground water" means any water that is beneath the 
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~end---sttrEace--er--eeneaCh--the--bed--of--a--sCreamr--~a~eT 

reserYeir,-or-oCher-~ody-e£-sttr£aee-water,-and-whieh-is--neC 

a-~arC-0£-thet-sttrface-water ground surface. 

(11) "Permit" means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

(12) "Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

(13) "Political subdivision 11 means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

(14) "Waste" means the unreasonable loss of water 

through the design or negligent operation of an 

appropriation or water distribution facility or the 

application of water to anything but a beneficial use. 

(15) "Water" means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

{16) "Water division" means a drainage basin as defined 

in 3-7-102. 
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SB 0266/02 

( 17) "Water judge" means a judge as provided for in 

Title 3, chapter 7. 

(18) "Water master 11 means a master as provided for in 

Title 3, chapter 7. 

(19) "Well" means any artificial opening or excavation 

in the ground, however made, by which ground water is sought 

or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn. (Terminates June 30, 

1993--sec. 11, Ch. 658, L, 1989.) 

85-2-102. (Effective July 1, 1993) Definitions. Unless 

the context requires otherwise, in this chapter the 

following definitions apply: 

(l) "Appropriate" means to divert, impound, or withdraw 

(including by stock for stock water) a quantity of water or, 

in the case of a public agency, to reserve water in 

accordance with 85-2-316. 

( 2) "Beneficial use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses; and 

(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 
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( 3) 

SB 0266/02 

"Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

( 4) "Certificate .. means a certificate of water right 

issued by the department. 

( 5) "Change in appropriation right" means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) "Declaration" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

17) '1 Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(8) "Existing right'' means a right to the use of water 

which would be protected under the law as it existed prior 

to July l, 1973. 

{9) "Ground water" means any water that is beneath the 

½and--sttr£aee--or--hefteaeh--the--hed--ef--a--stream,---laker 

reservoir,--er-other-body-c£-s~r£aee-water7-aftd-whieh-~s-net 

a-part-0£-that-snrfaee-water ground surface. 

(10} "Permit" means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 8,-2-314. 

tll) "Person" means an individual, association, 
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partnership, corporation. state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

(12) "Political subdivision• means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

(13) "Waste" means the unreasonable loss of 

through the design or negligent 

appropriation or water distribution 

operation 

facility or 

application of water to anything but a beneficial use. 

water 

of an 

the 

(14) "Water" means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(15) "Water divisiontl means a drainage basin as defined 

in 3-7-102. 

116) "Water judge" means a judge as provided for in 

Title 3, chapter 7. 

(17} "Water master 11 means a master as provided for in 

Title 3, chapter 7. 

(18) "Well" means any artificial opening or excavation 

in the ground, however made, by which ground water is sought 

or can be obtained or through which it flows under natural 
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pressures or is artificially withdrawn." 

Section 2. Section 85-2-113, MCA, is amended to read: 

•as-2-113. Board powers and duties. (1) The board may 

prescribe fees or service charges for any public service 

rendered by the department under this chapter, including 

fees for the filing of applications or for the issuance of 

permits and certificates, for rulemaking hearings under 

85-2-319, for administrative hearings conducted under this 

chapter, for investigations concerning permit revocation, 

for field verification of issued and completed permits, and 

all change approvals. There shall be no fees for any action 

taken by the department at the request of the water judge or 

for the issuance of certificates of existing rights. 

{2} The board may adopt rules necessary to implement 

and carry out the purposes and provisions of this chapter. 

These rules may include but are not limited to rules to: 

(a} govern the issuance and terms of interim permits 

authorizing an applicant for 

chapter to begin appropriating 

final approval or denial 

a regular per~it under this 

water immediately, pending 

by the department of the 

application for a regular permit; 

(b) require the owner or operator of appropriation 

facilities to install and maintain suitable controlling and 

measuring devices, except that the board may not require a 

25 meter on a water well outside of a controlled ground water 

-8- SB 266 
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maximum appropriation of the well is in excess of ½98 

gat¼o~s-a-m¼nttte the limitation contained in 85-2-306(1); 

(c) require the owner or operator of appropriation 

facilities to report to the department the readings of 

measuring devices at reasonable intervals and to file 

reports on appropriations~ and 

{d) regulate the construction, use, and sealing of 

wells to prevent the waste, contamination, or pollution of 

ground water. 

(3) The board shall adopt rules providing for and 

governing temporary emergency appropriations, without prior 

application for a permit, necessary to protect lives or 

property." 

Section 3. Section 85-2-236, MCA, is amended to read: 

"85-2-236. Certificate of water right. t¼t When a final 

decree is entered, the water judge shall send a copy to the 

department. Except as provided in 85-2-306, the department 

shall on the basis of the final decree issue a certificate 

of water right to each person decreed an existing right. The 

original of the certificate shall be sent to the person to 

whom the right is decreed. The department shall keep a copy 

of the certificate in its office in Helena. 

tit--~fte-depar~me~t-9h8¼¼-pro~tde-~e--the--eottney--e¼erk 

ftftd-reeerder-e£-the-eottnty-wherein-the-potnt-of-d±•erston-or 
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p¼aee--of--ttse--is--¼ocated--qttarter¼y-repere9-and-an-anntta¼ 

sttft\lftary-report-or-a¼¼-eert½f¼eates-0£-water-r±qht-isstted--by 

the-depat"t11tent-within-th.e-cot2nty-.-" 

Section 4. Section 85-2-308, MCA, is amended to read: 

"85-2-308. Objections. Ill gi An objection to an 

application for a permit must be filed by the date specified 

by the department under 85-2-307(2). 

titi2.l The objection to an application for a permit 

must state the name and address of the objector and facts 

tending to show that there-are-no-ttnappropriated--waters--in 

the---proposed---so~rce,---that---the---proposed---~eans--of 

appropriat¼on--are--inadeqttate,--that--the--property,--water 

ri~hts,-or-interests-0£--the--objector--wot2¼d--be--ad•erse¼y 

effeeted--by--the--prepesed-apprepr¼at¼eft7-that-the-pre~sed 

ttse-e£-vater-ie-not-a-bene~ieia¼-ttse 7 -or-that--the--prepesed 

ttse--wii¼--inter£ere-ttnreasonab¼y-with-other-p¼anned-ttses-or 

8eve¼opmente-£or-whieh-a-permit-h.as-been-iestted-or-for-whieft 

veter-has-been-reserved one or more of the criteria in 

85-2-311 are not met. 

ill For an application for a change in appropriation 

rights, the objection must state the name and address of the 

objector and facts tending to show that one or more of the 

criteria in 85-2-402 are not met. 

(3) A PERSON HAS STANDING TO FILE AN OBJECTION UNDER 

THIS SECTION IF THE PROPERTY, WATER RIGHTS, OR INTERESTS OF 

-10- SB 266 
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THE OBJECTOR ilOULD BE ADVERSELY AFFECTED BY THE PROPOSED 

APPROPRIATION. 

(4) FOR AN APPLICATION FOR A RESERVATION OF WATER, THE 

OBJECTION MUST STATE THE NAME AND ADDRESS OF THE OBJECTOR 

AND FACTS TENDING TO SHOW THAT ONE OR MORE OF THE CRITERIA 

IN 85-2-316 ARE NOT MET." 

Section 5. Section 85-2-312, MCA, is amended to read: 

"85-2-312. Ter- of permit. (1) The department may 

issue a permit for less than the amount of water requested, 

but in no case may it issue a permit for more water than is 

requested or than can be beneficially used without waste for 

the purpose stated in the application. The department may 

require modification of plans and specifications for the 

appropriation or related diversion or construction. The 

department may issue a permit subject to terms, conditions, 

restrictions, and limitations it considers necessary to 

satisfy the criteria listed in 85-2-311, and it may issue 

temporary or seasonal permits. A permit shall be issued 

subject to existing rights and any final determination of 

those rights made under this chapter. 

(2) The department shall specify in the permit or in 

any authorized extension of time provided in subsection (3), 

the time limits for commencement of the appropriation works, 

completion of construction, and actual application of the 

water to the proposed beneficial use. In fixing those time 

-ll- SB 266 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0266/02 

limits, the department shall consider the cost and magnitude 

of the project, the engineering and physical features to be 

encountered, and, on projects designed for gradual 

development and gradually increased use of water, the time 

reasonably necessary for that gradual development and 

increased use. The department shall issue the permit or 

authorized extension of time subject to the terms, 

conditions, restrictions, and limitations it considers 

necessary to ensure that the work on the appropriation is 

commenced, conducted, and completed and that the water is 

actually applied in a timely manner to the beneficial use 

specified in the permit. 

(3) The department may, upon a showing of good cause, 

extend time limits specified in the permit for commencement 

of the appropriation works, completion of construction, and 

actual application of the water to the proposed beneficial 

use. All requests for extensions of time must be by 

affidavit and must be filed with the department prior to the 

expiration of the time limit specified in the permit or any 

previously authorized extension of time. The department may 

issue an order temporarily extending the time limit 

specified in the permit for 120 days or until the department 

has completed its action under this section, whichever is 

greater. Upon receipt of a proper request for extension of 

time, the department shall prepare a notice containing the 

-12- SB 266 
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the request for extension of time and 

notice in a newspaper of general 

circulation in the area of the source. The department may 

serve notice by first-class mail upon any public agency or 

other person the department determines may be interested in 

or affected by the request for extension of time. The 

department shall hold a hearing on the request for extension 

of time on its own motion or if requested by an interested 

party. The department may grant the extension of time in the 

absence of a hearing if no reques·ts for a hearing are 

received and the extension of time is granted as requested, 

or the department may grant the extension of time in a 

modified form by following the process established in 

85-2-31012). Subsequent extensions of time may be made in 

the same manner. 

(4) The original of the permit shall be sent to the 

permittee, and a copy shall be kept in the office of the 

department in Helena. 

t5t--~he-department-sh8½¼-p~ovide-te--the--eottnty--erer~ 

end-reeorder-0£-the-eettnty-vherein-the-peint-0£-di~ersien-er 

p¼aee--oE--ttse--¼~--¼eeated--qttarter¼y-reports-end-en-anntta± 

8ttlftfflary-report-ei-a¼¼-water-right-perm±ts,-eerti£ieetes,-and 

ehenge--appreva¼s--±sstted--ey--the--department--with±~---the 

eot:tftty';"" 

Section 6. Section 85-2-315, MCA, is amended to read: 
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•as-2-315. Certificate of water right. t¼t Upon actual 

application of water to the proposed beneficial use within 

the time allowed, the permittee shall notify the department 

that the appropriation has been properly completed. The 

notification must contain a certified statement by a person 

with experience in the design, construction, or operation of 

appropriation works that the appropriation has been properly 

completed in substantial accordance with the terms and 

conditions of the permit. The department may then inspect 

the appropriation, and if it determines that the 

appropriation has been completed i~ substantial accordance 

with the permit, it shall issue the permittee a certificate 

of water right. The original of the certificate shall be 

sent to the permittee, and a duplicate shall be kept in the 

office of the department in Helena. 

t~t--The--department--sha½%--pro~ide-to-the-eottnty-e½er~ 

and-reeorder-of-the-eettnty-wherein-the-peint-ef-diversion-or 

p½eee-of-ttse-¼s-¼oeated--qttarter¼y--repert:s--and--en--anntta¼ 

s~mnary--report-of-a½½-eertifiea~es-0£-water-rig"t-±~stted-by 

the-department-w'tthin-t:l'\@-eottnty-:- 0 

Section 7. Section 85-2-402, MCA, is amended to <ead: 

"85-2-402. (Temporary) Changes in appropriation rights. 

{l) An appropriator may not make a change in an 

appropriation right except as permitted under this section 

and with the approval of the department or, if applicable, 
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of the legislature. 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

(bl Except for a 

85-2-436 that does not 

lease authorization pursuant 

require appropriation works, 

to 

the 

proposed means of diversion, construction, and operation of 

the appropriation works are adequate, 

(c) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met; 

(b} the proposed change is a reasonable use. A finding 
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of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 
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(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

(ii) the proposed out-of-state use of water is not 
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contrary to water conservation in Montana: and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

IC) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (S)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana: 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 
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(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) Upon actual application of water to the proposed 

beneficial use within the time allowed, the appropriator 

shall notify the department that the appropriation has been 

properly completed. The notification must contain a 

certified statement by a person with experience in the 

design, construction, or operation of appropriation works 

that the appropriation has been properly completed in 

substantial accordance with the terms and conditions of the 

-19- SB 266 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0266/02 

change approval. 

t8tfil If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, 

cause why the change 

require the appropriator to show 

approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

t9ti.!Q.l The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

tl9tl!.!.l A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an _application for change pursuant to this 

section. 

t¼¼t~ A change in appropriation right contrary to the 

provisions of this section is invalid. An officer, agent, 

agency, or employee of the state may not knowingly permit, 

aid, or assist in any manner an unauthorized change in 

appropriation right. A person or corporation may not, 

directly or indirectly, personally or through an agent, 

officer, or employee, attempt to change an appropriation 

right except in accordance with this section. (Terminates 
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85-2-402. (Effective July 1, 1993) 

SB 0266/02 

Changes in 

appropriation rights. (1) An appropriator may not make a 

change in an appropriation right except as permitted under 

this section and with the approval of the department or, if 

applicable, of the legislature. 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a} The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

{b) The proposed means of diversion, construction, and 

operation of the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(d} The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 
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substantial credible evidence that: 

(a) the criteria in subsection {2) are met; 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or mo,e cubic feet 

per second of water being consumed unless: 
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{a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) {a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing ev.idence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 
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consumed, the applicable criteria and procedures of 

subsection (2) or {3} are met; 

(ii} the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (S)(b){ii) and (S){b)(iii) will be met, the 

department and, if applicable, the 

consider the following factors: 

legislature shall 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

Id) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 
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the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

16) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that such a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature~ if applicable, 

may approve a change subject to such terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applic,'lble criteria and procedures of 85-2-312(3). 

(8) Upon actual application of water to the prop0sed 

beneficial use within the time allowed, the appropriator 

shall notify the department that the appropriation has been 

properly completed. The notification must contain a 

certified statement by a person with experience in the 
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design, construction, or operation of a.E.E.!..Q.E.riation works 

that the a~riation has been properly completed in 

substantial accordance with the terms and conditions of the 

change approval. 

t8tfil If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause ~hy the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

t9t.!..!.Ql The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

t%8ti.l!.l A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

t¼¼ti..!21_ A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in dny manner such unauthorized change in 

appropriation right. No person or corporation may, directly 
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or indirectly, personally or through an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance with this section." 

Section 8. Section 85-2-424, MCA, is amended to read: 

•ss-2-424. Filing. (1) The transferor of a water right 

or his agent or representative shall file with the 

department a water right transfer certificate within 60 days 

of recording a deed or other instrument evidencing a 

transfer of real property. 

(2) Except in the case of a transfer of real property 

served by a public service water supply, when any person 

presents for recording a deed or other instrument evidencing 

a transfer of real property, the realty transfer certificate 

shall note whether or not the transfer includes a transfer 

of water rights. If the realty transfer certificate notes a 

transfer of water rights, the clerk and recorder shall 

provide such person the form prescribed under 85-2-423 for 

the transfer of water rights. The recording of the deed or 

other instrument shall not be delayed because of the 

transfer of the water rights. 

(3) The county clerk and recorder shall send to the 

department a list of all transfers that involve transfers of 

water rights. The list must be sent every month and must 

include all transfers for the 

the date of submittal to 

month immediately preceding 

the department. The list must 
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include the names and addresses of all parties to the 

transfer and a legal description of the land subject to the 

transfer. 

t4t--~he-depar~ment-sha¼¼-seftd-a-refereftee-eopy--of--~he 

wa~er--right-transfer-eerti£iea~e-~e-the-o£f¼ee-ef-the-ehier 

water-;tta~e-end-to-~fte-eottnty--e¼er~--and--reeeraer--in--the 

eottnty-in-wh¼eh-the-transfer-eeearred•" 

Section 9. Section 85-2-501, MCA, is amended to read: 

•as-2-501. Definitions. Unless the context requires 

otherwise, in this part the following definitions apply: 

(1) "Aquifer" means any underground geological 

structure or formation which is capable of yielding water or 

is capable of recharge. 

(2) "Bureau" means the Montana state bureau of mines 

and geology provided for in 20-25-211. 

( 3) "Ground water 11 means any fresh water that is 

beneath the %and--sttPfaee--or-beneath-the-bed-ef-a-stream, 

¼ake,-reserve¼r7-or-otfter-bedy-of-sarfaee-water-anft-whieh-is 

not-a-part-of-ehat-sar£aee-water ground surface. 

(4) "Ground water area" means an area which, as nearly 

as known facts permit, may be designated so as to enclose a 

single and distinct body of ground water, w.hich shall be 

described horizontally by surface description in all cases 

and which may be limited vertically by describing known 

geological formations should conditions dictate this to be 
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desirable. 11 

NEW SECTION. Section 10. !later right records 

filing with local clerk and recorder. Upon payment of a 

established pursuant to 85-2-113, a county clerk 

for 

fee 

and 

recorder of the county where the point of diversion or place 

of use is located or in which a transfer of water right 

occurred may require the department to provide a report of 

all water permits, certificates, change approvals, or water 

right transfer certificates issued or processed by the 

10 department pursuant to Title 85, chapter 2, parts 3 and 4. 

11 NEW SECTION. Section 11. Repealer. Section 85-2-317, 

12 MCA, is repealed. 

13 NEW SECTION. Section 12. COdification instC'uction .. 

14 [Section 10] is intended to be codified as an integral part 

15 of Title 85, chapter 2, and the provisions of Title 85, 

16 chapter 2, apply to [section 10]. 

17 NEW SECTION. Section 13. -n1:1:cac1:1."1nr----al>l>iicab1.Ti1:y 

18 APPLICABILITY. ttt--tseetiens--4--and--1,--eoneerning--water 

19 qaa¼ity-eriteriat-app¼y-re~roaetive¼y,-within-the-meanin~-ef 

20 t-z-t89T--to--all-applieations-pending-before-the-departfflent 

21 0£-natttral-resottrces-and-eo"servat¼en-fer-whieh-a-permit--or 

22 change--authorizat¼on-ftas-net-been-isstted-on--fthe-effeetive 

23 date-ef-this-aetfT 

24 t~t [Sections 6 and 71, concerning certification by a 

25 professional-engineerf PERSON WITH EXPERIENCE IN JII_E DESIG!l_._ 
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CONSTRUCTION, OR OPERATION OF APPROPRIATION WORKS, apply 

~e~roae~i•e¼y,-w±Ch~n-~he-meanin9-0£-¼-i-r897 to all permits 

~er-whieh-a-noeiee-o£-eom~¼etien-h8~-ne~-been-Ei¼ed--on and 

~o change approvals issued after [the effective date of this 

act]. 

NEW SECTION. Section 14. Effective date. [This act] is 

effective on-passage-end-approYa¼ JULY 1, 1991. 

-End-
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SENATE BILL NO. 266 

INTRODUCED BY GROSFIELD, BENGTSON, SifYSGOOD, 

GRADY, THOFT 

BY REQUEST OF THE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION 

7 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA 

8 WATER USE LAWS: DEFINING THE TERM "GROUND WATER": CLARIFYING 

g PBRMf'f---BllellP'H8NS OBJEC°EION!I_; MAKING PERMISSIVE AND 

10 AUTHORIZING FEES FOR THE SUBMISSION OF DEPARTMENT RECORDS OF 

11 WATER RIGHTS TO A COUNTY CLERK AND RECORDER; REQUIRING THE 

12 VERIFICATION OF COMPLETIONS OF PERMITS AND CHANGE APPROVALS; 

13 fNe&!l9fN6-WA'fBR-8UA&f'f¥-eRf'fBRfA-fN-'fHll-fSS8A!ff!B-6P-A-PBRMf'f 

14 6R---eRANEIB---A8'flfflRflA'ff8N? AMENDING SECTIONS 85-2-102, 

15 85-2-113, 85-2-236, 85-2-308, 85-2-312, 85-2-315, 85-2-402, 

16 85-2-424, AND 85-2-501, MCA; REPEALING SECTION 85-2-317, 

17 MCA; AND PROVIDING AN fMMHBIA'fB EFFECTIVE DATE AND A 

18 Rl!'l'R0Ae'l'IVB AN APPLICABILITY DATE." 

19 

20 

21 

22 

23 

24 

STATEMENT OF INTENT 

A statement of intent is required for this bill in order 

to provide a guideline on the payment of fees. Rulemaking 

authority is granted to the board of natural resources and 

conservation to establish a fee schedule for payment of fees 

25 to be paid to the department for its costs incurred in 

~·-··-
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There are no changes in this bill. 
and will not be reprinted. Please 
refer to yellow copy for complete 
text. 

THIRD READING 
-2- SB 266 



HOUSE STANDING COMMITTEE REPORT 

March 20, 1991 
Page 1 of 1 

Mr. Speaker: We, the committee on Natural Resources report 

that Senate Bill 266 (third reading copy -- blue) be concurred 

in as amended. 

Carried by: Rep. ctr"'Q.d,t 

And, that such amendments read: 

1. Title, lines 16 and 17. 
Following: "MCA;" on line 16 
Strike: "REPEALING SECTION 85-2-317, MCA;" 

2. Page 29, lines 11 and 12. 
Strike: section 11 in its entirety 
Renumber: subsequent sections 

HOUSE 



HOUSE COMMITTEE OF THE WHOLE AMENDMENT 
Senate Bill 266 

Representative Grady 

April 6, 1991 9:27 am 
Page I of 2 

Mr. Chairman: 
copy -- blue). 

I move to amend Senate Bill 266 (third reading 

Signed: ~ t{,e~j'ff. 
~ Representat e Grady 

And, that such amendments to Senate Bill 266 read as follows: 

1. Title, line 15. 
Following: "85-2-315" 
Insert: "85-2-317" 

Insert: "Section 7. Section 85-2-317, MCA, is amended to read: 
"85-2-317. Limitation on appropriation of ground water. (1) 

more pulilic hearings. 

'--•'-- ~ - ____ ,~ ~- epp1a~r' 
....y--1,,e 
IC f'CZI itti"IIJ 
his actL the 
round water 

inds that the 

lature and the 

(2) Subsection (1) applies to any permit to appropriate 
ground water for which application has been made but which has 
not been granted as of May 7, 1979. 

(3) This section does not apply to appropriations by 
municipalities for municipal use or to appropriations for public 
water supplies as defined in 75-6-102 or to appropriations for 
the irrigation of cropland owned and operated by the applicant. 

(4) Any person, association, corporation, or other entity 
that applies for a permit to appropriate ground water, singularly 
or collectively, for the purpose of circumventing this section is 
punishable by a fine not exceeding $5,00o.•• 

2. Page 29, line 14. 
Following: "Section• 
Strike: •10• 
Insert: "11" 

. AOOPT 
\·,_ 

REJECT 

5L3<7->lt,,~ • I 
730927CW.Hpd 

3. Page 29, line 16. 
Following: "section" 
Strike: "10" 
Insert: "l l 11 

4. Page 29, line 24. 
Following: Mand" 
Strike: 11 7" 
Insert: "8" 

April 6, 1991 
Page 2 of 2 

HOUSE 
s4 U,C, 



HOUSE COMMITTEE OF THE WHOLE AMENDMENT 
Senate Bill 266 

Representative O'Keefe 

April 6, 1991 1:01 pm 
Page 1 of 1 

Mr~ Chairman: I move to amend Senate Bill 266 (third reading 
copy -- bluel • 

Signed: / /CiA~--b/ /'-..1..t•if.J.rt• 
7 D-r...-..._.,..,.n+-.:a+.A,,.,..., rrifoafa 

And, that such amendments to Senate Bill 266 read as follows: 

1. Page 28, line 16. 
Following: •fl'eftoh• 
Insert: •fresh• 
Strike: "that is" 

2. Page 28, line 19. 
Strike: •iround surface• 
Insert: • and surface or beneath the bed of a stream, lake, 

reservoir, or other body of surface water and which is not a 
part of that surface water• 

' ADOPT 

REJECT 

50 l(..' 
HOUSE 

7 3 l ]'OOCW. HSF 
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SENATE BILL NO, 266 

INTRODUCED BY GROSFIELD, BENGTSON, SWYSGOOD, 

GRADY, THOFT 

BY REQUEST OF THE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA 

WATER USE LAWS; DEFINING THE TERM "GROUND WATER"; CLARIFYING 

PBRMiT---BMBBPTi8NB OBJECT IONS; MAKING PERMISSIVE AND 

AUTHORIZING FEES FOR THE SUBMISSION OF DEPARTMENT RECORDS OF 

WATER RIGHTS TO A COUNTY CLERK AND RECORDER; REQUIRING THE 

VERIFICATION OF COMPLETIONS OF PERMITS AND CHANGE APPROVALS; 

fNB&6BfN6-WATER-QSAbfT¥-BRiTBRfA-iN-THE-fSS8ANBB-8P-A-PBRMiT 

8R---eHAN8E---A6TH8R¼SATf8N~ AMENDING SECTIONS 85-2-102, 

85-2-113, 85-2-236, B5-2-308, 85-2-312, 85-2-315, 85-2-317, 

85-2-402, AND 85-2-424, ANB-85-i-59¼, MCA; RBPBAhiN8-SEBTi8N 

85-i-3¼T,-MEA~ AND PROVIDING AN fMMBBfATB EFFECTIVE DATE AND 

A-RETR8AETfVE AN APPLICABILITY DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill in order 

to provide a guideline on the payment of fees. Rulemaking 

authority is granted to the board of natural resources and 

conservation to establish a fee schedule for payment of fees 

to be paid to the department for its costs incurred in 

~ ............. council 
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providing water rights record information to a clerk and 

recorder. It is the intent of the legislature that the rules 

establish a reasonable fee schedule that approximates the 

department's actual and necessary costs. A published fee 

schedule will enable a clerk and recorder to know the cost 

prior to seeking the information from the department. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-102, MCA, is amended to read: 

•as-2-102. (Temporary) Definitions. Unless the context 

requires otherwise, in this chapter tne following 

definitions apply: 

(1) 11 Appropriate" means to: 

(a} divert, impound, or withdraw (including by stock 

for stock water) a quantity of water; 

(b) in the case of a public agency, to reserve water in 

accordance with 85-2-316; or 

(c) in the case of the department of fish, wildlife, 

and parks, to lease water in accordance with B5-2-436. 

(2) "Beneficial use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irr:gation, mining, municipal, po~er, 

and recreational uses; 
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(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141, and 

(c} a use of water by the department of fish, wildlife, 

and parks pursuant to a lease authorized under 85-2-436. 

(3) "Board 11 means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) "Certificate" means a certificate of water right 

issued by the department. 

(5) "Change in appropriation right" means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) "Commission" means the fish and game commission 

provided for in 2-15-3402. 

(7) "Declaration" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

(8) "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(9) "Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973. 

(10) ''Ground water'' means any water that is beneath the 
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¼and---s~rEaee--er--beneath--the--bed--ef--a--s~~eam7--¼ake7 

~e9e~veir7-er-other-body-e!-stt~!aee-water7-and-vh¼eh-¼a--not 

a-~ar~-er-~haC-sttr£aee-water ground surface. 

( 11) 0 Permi t" means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

(12) "Person" means an 

partnership, corporation, 

individual, 

state agency, 

association, 

political 

subdivision, the United States or any agency thereof, or any 

other entity. 

(13) "Political subdivision" means any 

or 

county, 

district incorporated city or town, public corporation, 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

(14) "Waste" means the unreasonable loss of water 

through the 

appropriation 

design 

or 

or 

water 

negligent operation of an 

distribution facility or the 

application of water to anything but a beneficial use. 

(15) "Water" means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence. including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

( 16) "Water division" means a drainage basin as defined 

in 3-7-102. 
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(17) NWater judge" means a judge as provided for in 

Title 3, chapte< 7, 

{18) "Water master" means a master as provided for in 

Title 3, chapter 7. 

(19) •well" means any artificial opening or excavation 

in the ground, however made, by which ground water is sought 

or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn. {Terminates June 30, 

1993--sec. 11, Ch. 658, L. 1989,) 

85-2-102. (Effective July l, 1993) Definitions. Unless 

the context requires otherwise, in this chapter the 

following definitions apply: 

(1) "Appropriate• means to divert, impound, or withdraw 

(including by stock for stock water) a quantity of water or, 

in the case of a public agency, to reserve water in 

accordance with 85-2-316. 

(2) "Beneficial useq, unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses; and 

(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 
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85-2-141. 

(3) "Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) "Certificate" means a certificate of water right 

issued by the department. 

(5) "Change in appropriation right" means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) "Declatation" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

(7) "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, pa<t 33. 

{ B) "Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973. 

(9) 11 Ground water" means any water that is beneath the 

¼and--sttr£ace--or--beneaeh--the--bed--0£--a--str~am,---lake7 

reservoir7--er-other-bedy-e£-sttrfaee-water7-and-wh±e~-±s-net 

a-part-0£-that-sarface-wate~ ground surface. 

(10) 11 Permit 11 means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

th<ough 85-2-314. 

(11) "Person" means an individual, association, 
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partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

(12) "Political subdivisionM means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

(13) "Waste" means the unreasonable loss of 

through the design O< negligent 

appropriation or water distribution 

operation 

facility O< 

water 

of an 

the 

application of water to anything but a beneficial use. 

(14) "Water" means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(15) "Water division" means a drainage basin as defined 

in 3-7-102. 

(16) Nwater judge" means a judge as provided for in 

Title 3, chapter 7. 

tl7) "Water master" means a master as provided foe in 

Title 3, chapter 7. 

(18) "We11• means any artificial opening or excavation 

in the ground, however made, by which ground water is sought 

or can be obtained or through which it flows under natural 
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pressures or is artificially withdrawn." 

Section 2. Section 85-2-113, MCA, is amended to read: 

"85-2-113. Board powers and dutiea. (1) The board may 

prescribe fees or service charges for any public service 

rendered by the department under this chapter, including 

fees foe the filing of applications o< for the issuance of 

permits and certificates, for rulemaking hearings under 

85-2-319, foe administrative hearings conducted under this 

chapter, for investigations concerning perait revocation, 

for field verification of issued and completed permits, and 

all change approvals. There shall be no fees for any action 

taken by the department at the request of the water judge or 

for the issuance of certificates of existing rights. 

(2) The board may adopt rules necessary to inpleaent 

and carry out the purposes and provisions of this chapterw 

These rules may include but are not limited to rules to: 

(a) govern the issuance and terms of interim permits 

authorizing an applicant for a regular permit under this 

chapter to begin appropriating water immediately, pending 

final approval or denial by the department of the 

application for a regular permit; 

(b) require the owner or operator of appropriation 

facilities to install and maintain suitable controlling and 

measuring devices, except that the board may not require a 

meter on a water well outside of a controlled ground watec 
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area or proposed controlled ground water area unless the 

maximum appropriation of the well is in excess of ¼98 

ga¼¼ens-a-m¼ntt~e the limitation contained in 85-2-306(1): 

(c} require the owner or operator of appropriation 

facilities ta report to the department the readings of 

measuring devices at reasonable intervals and to file 

reports on appropriations; and 

(d) regulate the construction, use, and sealing of 

wells to prevent the waste, contamination, or pollution of 

ground water. 

(3) The board shall adopt rules providing for and 

governing temporary emergency appropriations, without prior 

application for a permit, necessary to protect lives or 

property." 

Section 3. Section 85-2-236, MCA, is amended to read: 

"85-2-236. Certificate of water right. tit When a final 

decree is enteced, the water judge shall send a copy to the 

department. Except as provided in 85-2-306, the department 

shall on the basis of the final decree issue a certificate 

of water right to each person decreed an existing right. The 

original of the certificate shall be sent to the person to 

whom the right is decreed. The department shall keep a copy 

of the certificate in its office in Helena. 

t~t--~he-depar~me"e-9"e¼l-pro~±de-to--the--eo~"ty--e½erk 

a"d-recorder-ot-the-co~nty-where¼n-the-petn~-0£-diversion-or 
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p¼ace--ot--use--±s--½oea~ed--quar~er¼y-reports-and-an-annua¼ 

9uRUU1:ry-report-0£-a¼¼-eertif±eaees-e£-water-r¼~ht-iss~eS--by 

the-departllleftt-withift-the-eottntyo" 

Section 4. Section 85-2-308, MCA, is amended to read: 

"85-2-308. Objections. (1) .l..!.l An objection to an 

application for a permit must be filed by the date specified 

by the department under 85-2-307(2). 

t~t.ill The objection to an application for a permit 

must state the name and address of the objector and facts 

tending to show that there-are-no-anappropr±ated--waters--¼n 

the---proposed---soaree7---that---~he---prepesed---means--ef 

apprepr¼at¼on--are--¼nadequate7--that--the--preperty7--water 

r¼ghts7-er-¼ftterests-e!--the--ehjector--woaid--be--ad•erse¼y 

affected--by--the--proposed-apprepr±atief'l,-that-the-proposed 

ttse-ef-water-¼e-ftot-a-beftefieia¼-ttse,-or-that--the--preposed 

ase--w±¼¼--±nterfere-~ftreasonab¼y-w½th-other-p¼anned-ases-or 

develepmen~s-Eor-wh±eh-a-perm±t-has-beeft-±sstted-er-fer-wh±eh 

water-has-been-reser•ed one or more of the criteria in 

85-2-311 are not met. 

(2) For an application for a change in appropriation 

rights, the objection must state the name and address of the 

objector and facts tending to show that one or more of the 

criteria in 85-2-402 are not met. 

(3) A PERSON HAS STANDING TO FILE AN OBJECTION UNDER 

THIS SECTION IF THE PROPERTY, WATER RIGHTS, OR INTERESTS OF 
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'!'BE Ol!JECTOR iiOOLD BE ADVERSELY AFFECTED BY THE PROPOSED 

APPROPRIATION. 

(4) FOR AN APPLICATION FOR A RESERVATION OF WATER, THE 

OBJECTION MUST STATE THE NAME AND ADDkESS OF THE OBJECTOR 

ANO FACTS TENDING TO SHOW THAT ONE OR MORE OF THE CRITERIA 

IN 85-2-316 ARE NOT MET." 

Section 5. Section 85-2-312, MCA, is amt!nded to read: 

•es-2-312. Tt!rU of per■it. (1) The department may 

issue a permit for less than the amount of water requested, 

but in no case may it issue a permit for more water than is 

requested or than can be beneficially used without waste for 

the purpose stated in the application. The department may 

r~uire modification of plans and specifications for the 

appropriation or related diversion or construction. The 

department may issue a permit subject to terms, conditions, 

restrictions, and limitations it considers necessary to 

satisfy the criteria listed in 85-2-311, and it may issue 

temporary or seasonal permits. A permit shall be issued 

subject to existing rights and any final determination of 

tho•e rights made under this chapter. 

(2) The department shall specify in the permit or in 

any authorized extension of time provided in subsection (l), 

the time limits for commencement of the appropriation works, 

completion of construction, and actual application of th@ 

water to the proposed beneficial use. tn fixing those time 
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limits, the department shall consider the cost and magnitude 

of the project, the engineering and physical features to be 

encountered, and, on projects designed for gradual 

development and gradually increased use of water, the time 

reasonably necessary for that gradual development and 

increased use. The department shall issue the permit or 

authorized extension of time subject to the terms, 

conditions, restrictions, and limitations it consider a 

necessary to ensure that the work on the appropriation is 

commenced, conducted, and completed and that the water is 

actually applied in a timely manner to the beneficial use 

specified in the permit. 

{3) The department may, upon a showing of good cause, 

extend time limits specified in the permit for commencement 

of the appropriation works, completion of construction, and 

actual application of the water to the proposed beneficial 

use. All requests for extensions of time must be by 

affidavit and must be filed with the department prior to the 

expiration of the time limit apecified in the permit or any 

previously authori2ed ~xtenslon of time. The department may 

issue an order temporarily extending the time limit 

specified in the permit for 120 days or until the department 

has completed its action under this section, whichever is 

greater. Upon receipt of a proper request for extension of 

time, the department shall prepare a notice containing the 
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the request for extension of time and 

notice in a newspaper of general 

circulation in the area of the source. The department may 

serve notice by first-class mail upon any public agency or 

other person the department determines may be interested in 

or affected by the request for extension of time. The 

department shall hold a hearing on the request for extension 

of time on its own motion or if requested by an interested 

party. The department may grant the extension of time in the 

absence of a hearing if no requests for a hearing are 

received and the extension of time is granted as requested, 

or the department may grant the extension of time in a 

modified form by following the process established in 

85-2-310(2). Subsequent extensions of time may be made in 

the same manner. 

(4) The original of the permit shall be sent to the 

permittee, and a copy shall be kept in the office of the 

department in Helena. 

tSt--~he-department-shaii-pro¥±de-to--the--eottnt7--eierk 

and-reeerde~-er-efte-eettnty-wfterein-tfte-poin~-of-diversion-or 

p¼aee--e£--ttse--is--loeated--qttarter¼y-reports-aftd-an-annttal 

Stt!Mlary-rer,e~t-ei-a¼¼-water-r¼gftt-permite7-eertir¼eates7-and 

ehange--appreYals--¼sstted--by--tfte--department--w±th±n---the 

eettntyT'' 

Section 6. Section 85-2-315, MCA, is amended to read: 
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"85-2-315. Certificate of water right. tit Upon actual 

application of water to the proposed beneficial use within 

the time allowed, the permittee shall notify the department 

that the appropriation has been properly completed. The 

notification must contain a certified statement by a person 

with experience in the design, construction, or operation of 

appropriation works that the appropriation has been properly 

completed in substantial accordance with the terms and 

conditions of the permit. The department may then inspect 

the appropriation, and if it determines that the 

appropriation has been completed in substantial accordance 

with the permit, it shall issue the permittee a certificate 

of water right. The original of the certificate shall be 

sent to the permittee, and a duplicate shall be kept in the 

office of the department in Helena. 

t~t--~he--depe~tfflent--sftei¼--prov±de-to-the-eottnty-e¼er~ 

and-~eeorder-0£-the-eo~nty-wfterein-tfte-point-0£-divers¼on-or 

p¼aee-er-ttse-¼s-¼eeated--~ttarter¼y--reports--an~--an--anntta¼ 

Sttlllllla~y--report-0£-a¼¼-eertiEieatee-0£-water-r¼gftt-iestted-by 

tfte-depsrement-within-the-eettnty~" 

SECTION 7. SECTION 85-2-317, MCA, IS AMENDED TO READ: 

•es-2-317. Limitation on appropriation of ground water. 

{l) After May-~ 7 --¼9T97 --ne--app¼teat¼on--for--a--permit--to 

apprepriate--9~ottnd--water--in-exeess-of-3,688-eere-feet-per 

yeer-may-be-grante~ 7 --exee~~--ptt~Sttan~--ee--an--ae~--of--the 
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~e9¼s¼a~are---ptffmi~ein~--e~e--speeif±e--apprep-r±at±en [the 

effective date of this act}, the department may not approve 

a permit to appropriate ground water in excess of 3,000 acre 

feet per year unless: 

(a) the applicant proves and the department finds that 

the applicable criteria in 85-2-311 are met: and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the departm~nt after 

one or more public hearings. 

{2) Subsection (l) applies to any permit to appropriate 

ground water for which application has been made but which 

has not been granted as of May 7, 1979. 

(3) This section does not apply to appropriations by 

municipalities for municipal use or to appropriations for 

public water supplies as defined in 75-6-102 or to 

appropriations for the irrigation of cropland owned and 

operated by the applicant, 

(4) Any person, association, corporation, or other 

entity that applies for a permit to appropriate ground 

water, singularly or collectively, for the purpose of 

circumventing this section is punishable by a fine not 

exceeding $5,000." 

Section 8. Section 85-2-402, MCA, is amended to read: 

"85-2-402. (Temporary) Changes in appropriation rights. 

(l) An appropriator may not make a change in an 
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appropriation right except as permitted under this section 

and with the approval of the department or, if applicable, 

of the legislature. 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

(b) Except for a lease authorization pursuant to 

85-2-436 that does not require appropriation works, the 

proposed means of diversion, construction, and operation of 

the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

-16- SB 266 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

H 

25 

SB 0266/03 

(a) the criteria in subsection (2) are met; 

{b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life: 

(ii) the benefits to the applicant and the state, 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the 

low-quality 

been made; 

availability and feasibility of using 

water for the purpose for which application has 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

{4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 
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evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

{b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state 1 s boundaries. 

recognizes that, 

Although the state 

under appropriate 

of Montana 

conditions, 

also 

the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 
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subsection 12) or (3) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (S)(b)(iiJ and (S)(b)(iii) will be met, the 

departme:.t and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected 

shortages within the state of Montana; 

water 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws .Jf 
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the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5,5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to te rrns, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) Upon actual application of water to the proposed 

beneficial use within the time allowed, the appropriator 

shall notify the department that the appropriation has been 

eroeerli com52leted. The notification must contain a 

certified statement by a person with ex12erience in the 

design, construction, or 02eration of aeeroQriation works 
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that the appropriation has been properly completed in 

substantial accordance with the terms and conditions of the 

change approval. 

t8till If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

t9til!!.l. The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

t±9til.!..l. A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

t¼¼tl!ll A change in appropriation eight contrary to the 

provisions of this section is invalid. An officer, agent, 

agency, or employee of the state may not knowingly permit, 

aid, or assist in any manner an unauthorized change in 

appropriation right. A person or corporation may not, 

direct~y or indirectly, personally or through an agent, 
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officer, or employee, attempt to change an appropriation 

right except in accordance with this section. 

June 30, 1993--sec. 11, Ch. 658, L. 1989.) 

85-2-402. (Effective July 1, 1993) 

(Terminates 

Changes in 

appropriation rights. (1) An appropriator may not make a 

change in an appropriation right except as permitted under 

this section and with the approval of the department or, if 

applicable, of the legislature. 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

(b) The proposed means of diversion, construction, and 

operation of the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

(3) The d@partreent may not approve a change in purpose 

ot use or place cf use of an appropriation of 4,000 or more 
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feet 

proves 

per 

by 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been madei 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4} The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 
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or more acre-feet of water a year and SeS or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections {2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b} The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 
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approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed" the applicable criteria and procedures of 

subsection (2) or (3) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii} the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements cf 

subsections (5)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the 

consider the following factors: 

legislature shall 

(_i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed an the applicant's supply 1:~ th~ 

state where the applicant intends to use the water, 
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(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water, 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 pr~or tc ~cs approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that such a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change s~bject to such terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) Upo~ actual application of water to the proposed 

~~~ficial use within +::!1e :::.me all:iwed, the appropriator 

shdl_!_~_~ot___h__fy.,.rhe depart:nent that t.C'.e appropriation has been 
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e9mPleted,_ 'i'!l!I _ L\o_tH ication __ 11iu11t _ ,;,a.nvin ! 

!!J:•t•ment by a petfOr> wit!I e_xperie~ce in _t_h,t 

design, ¢()n_1tt11etion 1 or optta_UQn .. ,;,{. @PP<Opri;1tiQr\ . wQrks 

~hat the at>ptOptiati,;,n hf!\ been properly ,;;ompleted u, 

tJle 

!;ht.l\gl fPl!tOVfll, 
tit.Lil tf a ahange ia not eompl■tad as approved by the 

department or legislature or if the tetma, cOnditiona, 

reetrlottona, and limitations of the ehartge approval are not 

coaplied with, the department illay, after notice and 

opportunity for ·heating, t!ICIIILU ti;!♦ a9pto~d..otor -to sh.ow 

ShOUld not be modified Ot eaua• w!ly tha c11•n~e approv•l 

revok•d. tf the appropriator fails to show autficient cause, 

the 4epettment may modify or revoke the change approval. 

tttil2.I. The original ot a changa approval issued by thl 

departaent must be aenc to the applieanc, artd a duplicate 

must be kept in th• office o= the department in Helena. 

tUtilll A p•uon holding a11 issued permit or c,tlange 

approval that baa not bsen perfected may cha119e the place or 
diversion, plaee of use, purpoee of use, or place of atotA4e 

by filin9 •n applicatio11 fot change purauant to thl• 

HCtion. 

tUtilll A c,i1,u,9e in approptiation right a,n,trary to the 

ptoYlSi~ns of thl& section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 
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any mannef such unauthori2ed change in 

ti9ht. No person or corpotatioh may, directly 

or irtdirectly, personally or through an agent, Officer, ct 

employee, attempt to change art appropriation right except in 

acootdance with this sectioh." 

Section 9. Section 85-2~424, MCA, is amended to teas, 

•as-2~424. Piling. (1) The ttansfe,ot of a water right 

or hla agent ot representative shall fil@ with tne 

department a water right ttansfet certiflea\e witltift 60 days 

of tecordiftg a a•ed ot Other instrumeat evidencing a 

J:r•11si:et o.f real ptQp<>rty, 

12) tkcept ih th• ~ase Of a ttafiafet of real propetty 

aetved by a public service watet supply, when any persOh 

pt8aents for teootding a de@d or other instrument evidencing 

a trsnater Of teal ptcperty, tke tea1ty ttansfet certificate 

shill note wilethtt ot Mi the tra11ster inciudi!s a transfer 

tif watet tigkta, tf the teaity ~tanstet eertifieilba notes a 

tt&nafer of water tights, the clerk ana recorder shall 

ptovlde such person the form prescribed undet as~2-42l for 

ttti ttahlfet of water rights. ~tte re~otding of the deed ot 

ottler i~atrument shall ftot be dela~ed because of tke 

trinster of the watet ri~ht~, 

(l) The county clerk &nd tecbtder shall send to the 

departffi~nt a list ~fall transfers that invoive transfers ef 

water rights. The list must be sent every ntenth and must 
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include all transfers for the month immediately preceding 

the date of submittal to the department. The list must 

include the names and addresses of all parties to the 

transfer and a legal description of the land subject to the 

transfer. 

t4t--The--deparefflene--a~all-send-a-referenee-eopy-er-~he 

vaeer-righe-t:ransfer-eertif±eat:e-t:e-t:he-effiee-0£-the--eh±er 

water--jttd~e--and--t:o--the--eottnty-e%er~-and-reeerder-in-the 

eettnty-in-wh±eh-the-transfer-eeettrred-." 

Seetien-9,--Seetion-85-~-59½7-MeA,-¼e-amended-to-read~ 

8 85-i-S8iT--Befinitione,--Hniess--the--eontext--~eqttires 

et:herwise7-in-this-part-the-£o¼¼ewing-de£initions-app¼y~ 

t¼t-- 4 Aqtt¼ferll---means---any---andergrottnd----9e0¼09iea¼ 

str~ctcre-or-form.a~±on-whieh-¼s-capabie-0£-yie¼d±ng-water-er 

¼s-eapabie-ef-reeftarge• 

tit--MBttreatt•--means--the--Mentana-state-bttreatt-0£-ffl¼nes 

and-gee¼egy-pre¥ided-£or-in-i9-i5-iiiT 

t3t--•erottnd-wa~eru-means-any-£resh PRBSH-water-that--is 

beneath--tfte--½and--sttrfaee--or-beneat~-the-bed-of-a-stream, 

iake,-reserYe±r7-er-etfter-body-0f-sttrfeee-water-and-whieh-¼s 

not-a-part-0£-that-sttrfaee-water grettnd-sttr£aee bANB-S~RP~eE 

8R-BBNBATH-THB-BEB-8P-A-5TRBAM,-bARB,--RBSERY8rR,--8R--8THER 

B0B¥--0P--SHRPA€E--WATER--ANB--WHr€H--f5--N8T-A-PART-8P-THAT 

SHRPAEB-WATERT 

t4t--nsrottnd-water-aree~-means-an-erea-whieh,-as--"ear!y 
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as--~nown-faets-perm¼t7-lftfty-be-desiqnated-so-as-to-ene¼ose-a 

sing±e-and-distinct-body-o£-grettnd--water7 --whieh--sha¼¼--be 

deser±bed--her¼~enta¼¼y--by-sttrfaee-deseriptien-±n-ai¼-eases 

and-whieh-m.ay-be--¼±m¼ted--Yerticaiiy--by--deser±bin9--known 

gee¼ogiea¼--£orma~±ons--sheaid-eend±~iens-die~aee-chis-co-be 

des¼rae±e•• 

NEW SECTION. Section 10. water right records for 

filing with local clerk and recorder. Upon payment of a fee 

established pursuant to 85-2-113, a county clerk and 

recorder of the county where the point of diversion or place 

of use is located or in which a transfer of water right 

occurred may require the department to provide a report of 

all water permits, certificates, change approvals, or water 

right transfer certificates issued or processed by the 

department pursuant to Title 65, chapter 2, parts 3 and 4. 

NEW-SE€~i8N.--seetie"-il,--Repea¼er.--seetio"--85-i-3¼T7 

MeA,-±s-repeaied• 

NEW SECTION. Section 11. Codification instruction. 

[Section ½9 ½i 10) is intended to be codified as an integral 

part of Title 85, chapter 2, and the provisions of Title 85, 

chapter 2, apply to [section t9 ti l.Q_]. 

NEW SECTION. Section 12. -=~=~c~i~~-----~ppi1c~biii~y 

APPLICABILITY. t!i--ts~etion~--4--and--~,--coneerni~g--wete~ 

q~ai±ty-e~it~rie+-eppiy-~et~eeeei~e±7 7 -w±~~i"-~~e-me~n~ng-of 

¼-2-½89,--to--ali-appiieat±en~-p~n~±ng-before-the-depertme"t 
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l 0£-natttrai-resottrees-and-conser•atio~-£er-which-a-perm~t--or 

2 ehart41e--att~horizaeion-ftas-net-been-issue8-&n--tthe-e££eeti•e 

3 date-of-thia-aettT 

4 tit [Sections 6 and?~ 21., concerning certification by 

5 a professionat--engineert PERSON WITH EXPERIENCE IN THE 

6 DESIGN, CONSTRUCTION, OR OPERATION OF APPROPRIATION WORKS, 

7 apply retroac~iTe¼y7-w¼thin-~he-meanin9-of-¼-i-¼697 to all 

8 permits ~er-wftieh-a-netiee-0£-eemp¼et¼-on-ftas-net-been-fi¼ed 

9 en and te change approvals issued after [the effective date 

10 of this act]. 

11 NEW SECTI.Q!!.:._ Section 13. Effective d;t.te. [This act] is 

12 effective en-pessa9e-aft8-appr0Ta¼ JULY l, 1991. 

-End-
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Free Conference Committee 
on Senate Bill Ro. 266 

Report Ro. l, April 21, 1991 

Hr. President and Hr. Speaker, 

Pagel of 4 

We, your Free Conference Committee on Senate Bill No. 266, met 
and considered. 

1. House Committee of the Whole Amendment to the third reading 
copy, dated April 6, 1991, 1,01 p. ■., sponsored by O'Keefe. 

We reco■■end that Senate Bill No. 266, reference copy, be amended 
as indicated in the INSTRUCTIONS. 

IIISTRUCTIORS, 

1. Title, line 15. 
Followlngt ·ss-2-236,· 
In•ert, ·ss-2-306• 

2. Title, line 16. 
Following1 ·as-2-402• 
Strike, 'ARD" 
Following-;---;-85 2 501' 
Insert. •AND 85-2-501* 

3. Page 10. 
Followingi line 3 
Insert= "Section 4. Section 85-2-306, HCA, is amended t.o rea.d: 

~85-2-396. Bzceptions to perait requireaents. {1) 
Groundwater may be appropriated only by a person who 
has a possessory interest in the property where the 
water is to be put to beneficial use and exclusive 
property rights in the groundwater development works 
or, if another person has rights in the groundwater 
developaent works, the written consent of the person 
with those property rights. Outside the boundaries of a 
controlled groundwater area, a permit is not required 
before appropriating groundwater by me&ns of a well or 
developed spring with a maximum appropriation of~ 
that,, 100 35 gallons per minute or less not to exceed 10 
acre feet per year, except that a combined 
appropriation from the same source from two or more 
wells or developed springs exceeding this limitation 
requires a permit. Within 60 days of completion of the 
well or developed spring and appropriation of the 
groundwater for beneficial use, the appropriator shall 
file a notice of completion with the department on a 

I\DOPT 
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form provided by the department at its offices and at 
the offices of the county clerk and recorders. Upon 
receipt Of the notice, the depart■ent shall review the 
notice and ■ay, before issuing a certificate of water 
right, return a defective notice for correction or 
completion, together with the reasons for returning it. 
A notice does not lose priority of filing because of 
defects if the notice is corrected, completed, and 
refiled with the department within 30 days or within a 
further time as the depart■ent aay allow, not to exceed 
6 months. If a notice is not corrected and co■pleted 
within the time allowed, the priority date of 
appropriation shall be the date of refiling a correct 
and complete notice with the departaent. A certificate 
of water right ■ay not be issued until a correct and 
complete notice has been filed with the department. The 
original of the certificate shall be sent to the 
appropriator. The depart■ent shall keep a copy of the 
certificate in its office in Helena. The date of filing 
of the notice of completion is the date of priority of 
the right. 

(2) An appropriator of groundwater by means of a well 
or developed spring first put to beneficial use between 
January 1, 1962, and July 1, 1973, who did not file a. 
notice of co■pletion, a.s required by laws in force 
prior to April 14, 1981, with the county clerk and 
recorder shall file a notice of coapletion, as provided 
in subsection 11) of this section, with the department 
to perfect the water right. The filing of a clai■ of 
existing water right pursuant to 85-2-221 is sufficient 
notice of completion under this subsection. The 
priority date of the appropriation shall be the date of 
the filing of a notice as provided in subsection (1) of 
this section or the date of the filing of the claia of 
~xisting water right. An appropriation under this 
subsection is an existing right, and a permit is not 
required; however, the department shall acknowledge the 
receipt of a correct and complete filing of a notice of 
completion, except that for an appropriation of~ 
thnu 188 .J..5. gallons per minute or less not to exceed 10 
acre teet per year, the department shall issue a 
certificate of water right. If a certificate is issued 
under this section. a certificate need not be issued 
under the adjudication proceedings provided for in 85-
2-236. 

(3) A permit is not required before constructing an 

impoundment or pit and 
appropriating water for use by livestock if 

~,, ,e ,., 

aafe~c?.~i 1 
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the ■axi■u■ capacity of the i ■poundment or 
pit is les1 than 15 acre-feet and the 
appropriation is less than 30 acre-feet per 
year and is fro■ a source other than a 
perennial flowing strea■ and the i ■poundment 
or pit is to be constructed on and will be 
accessible to a parcel of land that is owned 
or under the control of the applicant and 
that is 40 acres or larger. As used in this 
subsection, a perennial flowing stream means 
a stream which historically has flowed 
continuously at all seasons of the year, 
during dry as well as wet years. However, 
within 60 days after constructing the 
i ■poundaent or pitr the appropriator shall 
apply for a per■it as prescribed by this 
part. Upon receipt of a correct and co■plete 
application for a stockwater provisional 
per■it, the depart■ent shall then 
auto■atically issue a provisional permit. If 
the depart■ent determines after a hearing 
that the rights of other appropriators have 
been or will be adver■ ely affected, it •ay 
revoke the per■it or require the per■ittee to 
■odify the iapound■ent or pit and may then 
■ake the per■ it subject to such terms, 
conditionsr reatrict1ons, or li■itations it 
considers necessary to protect the rights of 
other appropriators. 
(4) A per■on aay also appropriate water without 

applying for or prior to receiving a permit under rules 
adopted by the board under 85-2-113." 

Renu■ber subsequent sections 

4. Page 30. 
Following, line 6 
Insert, ·section 18. Section 85-2-501, HCAr is amended to read1 

•as-2-se1. Definitions. Unless the context requires 
otherwise, in this part the following definitions 
apply, 
tl) •Aquifer- ■eans any underground geological structure or 
for■ation which is capable of yielding water or is 
capable of recharge, 
(2) •eureau" ■eans the Montana state bureau of ■ ines 
and geology provided for in 20-25-211. 
(3} "Ground water• means any~ water that is beneath 

the ¼-ttftd. ttt1rf&ce er beneath the bed of 
od~ ef ett 
f t:hat :!H!.1..:a:o~c ifQ\.Cl, 

881014CC.Sji 
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ground surface. 
(4) •Ground water area• ■eans an area which, as nearly as 
known faCts permit, may be designated so as to enclose 
a single and distinct body of groundwater, which shall 
be described horizontally by surface description in all 
cases and which may be limited vertically by describing 
known geological formations should conditions dictate 
this to be desirable.• 

Renumber, subsequent sections 

and we recommend that Sena~e Bill Ho. 266 (reference copy -
salmon) be amended as follows1 

And that this Free Conference Committee report be adopted. 

For the Senatei 

Ch1/fo,-e ~oehnke 

?f~ 
J . n. ■a 

~t.J (..Ail 
Sen. Grosfield 

:~ Clffii, Rep O"n..fe 

7$'.B~ 
Rep. Barnhart 

'ti! fc ~ J< -,,QK ;. Rep. Knox 
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coord. # 
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SENATE BILL NO. 266 

INTRODUCED BY GROSFIELD, BENGTSON, SWYSGOOD, 

GRADY, THOFT 

BY REQUEST OF THE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA 

WATER USE LAWS; DEFINING THE TERM "GROUND WATER"; CLARIFYING 

PHRM¼T---BMeBPTi0HS OBJECTIONS; MAKING PERMISSIVE AND 

AUTHORIZING FEES FOR THE SUBMISSION OF DEPARTMENT RECORDS OF 

WATER RIGHTS TO A COUNTY CLERK AND RECORDER; REQUIRING THE 

VERIFICATION OF COMPLETIONS OF PERMITS AND CHANGE APPROVALS; 

iN€hHB¼H6-WATBR-eHAhiT¥-eRiTBR¼A-iN-THB-iSSH,\lieB-0P-A-PBRMiT 

6R---eHANSB---AHTH6RiHATi6H~ AMENDING SECTIONS 85-2-102, 

85-2-113, 85-2-236, 85-2-306, 85-2-308, 85-2-312, 85-2-315, 

85-2-317, 85-2-402, AHB 85-2-424, AHB--85-x-5817 AND 

85-2-501L MCA; RBPBAbiNS--SBeTiSN---85-x-311,---MeA~ AND 

PROVIDING AN iMMBBiATB EFFECTIVE DATE AND A-RBTRSAeTIYB AN 

APPLICABILITY DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill in order 

to provide a guideline on the payment of fees. Rulemaking 

authority is granted to the board of natural resources and 

conservation to establish a fee schedule f0r pdyment of fees 
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to be paid to the department for its costs incurred in 

providing water rights record information to a clerk and 

recorder. It is the intent of the legislature that the rules 

establish a reasonable fee schedule that approximates the 

department's actual and necessary costs. A published fee 

schedule will enable a clerk and recorder to know the cost 

prior to seeking the information from the department. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-102, MCA, is amended to read: 

•as-2-102. (Temporary) Definitions. Unless the context 

requires otherwise, 

definitions apply: 

in this chapter the following 

( 1) "Appropriate" means to: 

(a) divert, impound, or withdraw (including by stock 

for stock water) a quantity of water; 

(b) in the case of a public agency, to reserve water in 

accordance with 85-2-316; or 

(c) in the case of the department of fish, wildlife, 

and parks, to lease water in accordance with 85-2-436. 

(2) "Beneficial use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 
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and recreational uses; 

(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141; and 

(c) a use of water by the department of fish, wildlife, 

and parks pursuant to a lease authorized under 85-2-436. 

(3) "Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) "Certificate" means a certificate of water right 

issued by the department. 

(5) "Change in appropriation right" means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) "Commission" means the fish and game commission 

provided for in 2-15-3402, 

(7) "Declaration" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973, 

(8) "Department 11 means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(9) "Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973. 
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(10) "Ground water" means any water that is beneath the 

¼and---s~r£ace--or--beneath--the--bed--or--a--stream7--¼ake7 

reser~e±r7-or-other-body-0E-s~r£ace-wa~er,-and-wh±ch-±s--net 

a-part-o£-that-~ttr£aee-waeer ground surface. 

(11) "Permit 11 means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

(12) "Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

{13} "Political subdivision" means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

( 14) "Waste'1 means the unreasonable loss of water 

through the design or negligent operation of an 

appropriation or water distribution facility or the 

application of water to anything but a beneficial use. 

( 15) "Water" means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(16) ''Water division'' means a drainage basin as defined 
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in 3-7-102. 

( 17) ••water judge" means a judge as provided for in 

Title 3, chapter 7. 

( 18) "Water master" means a master as provided for in 

Title 3, chapter 7. 

( 19) "Well" means any artificial opening or excavation 

in the ground, however made, by which ground water is sought 

or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn. (Terminates June 30, 

1993--sec. 11, Ch. 658, L. 1989.) 

85-2-102. (Effective July 1, 1993) Definitions. Unless 

the context requires otherwise, in this chapter the 

following definitions apply: 

(1) "Appropriate" means to divert, impound, or withdraw 

(including by stock for stock water} a quantity of water or, 

in the case of a public agency, to reserve water in 

accoraance with 85-2-316. 

(2) "Beneficial use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses; and 

{b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and 0t water 
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leased under a valid lease issued by the department under 

85-2-141. 

( 3) "Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) "Certificate" means a certificate of water right 

issued by the department. 

(5) ''Change in appropriation right" means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

( 6) 11 Declaration" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

{7) "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(8) "Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973. 

( 9) "Ground water" means any water that is beneath the 

¼~~a--~ttrfae~--or--eefteatft--the--bed--0£--a--~treaffl,---¼ake, 

re~er~oir 7 --er-other-body-o£-~ttrfaee-water,-a"d-wh¼eh-i~-net 

a-pert-e£-thet-~ttrEaee-water ground surface. 

{ 10) "Permit" means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

'.hrt)U~h 85-2-314. 
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( 11) "Person"' means an individual, association, 

partnership, corpo["ation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

( 12) "Poli ti cal subdivision" means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

(13) "Waste" means the unreasonable loss of 

through the design or negligent 

appropriation or water distribution 

ope rat ion 

facility or 

water 

of an 

the 

application of water to anything but a beneficial use. 

(14) "Water" means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(15) "Water division" means a drainage basin as defined 

in 3-7-102. 

{16) "Water judge" means a judge as provided for in 

Title 3, chapter 7. 

(17) ••water master" means a master as provided Ear in 

Title 3, chapter 7. 

(18) "Well" means any artificial opening or excavation 

in the ground, however made, Uy which ground water is sought 
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or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn." 

Section 2. Section 85-2-113, MCA, is amended to read: 

•&5-2-113. Board powers and duties. {l) The board may 

prescribe fees or service charges for any public service 

rendered by the department under this chapter, including 

fees for the filing of applications or for the issuance of 

permits and certificates, for rulemaking hearings under 

85-2-319, for administrative hearings conducted under this 

chapter, for investigations concerning permit revocation, 

for field verification of issued and completed permits, and 

all change approvals. There shall be no fees for any action 

taken by the department at the request of the water judge or 

for the issuance of certificates of existing rights. 

(2) The board may adapt rules necessary to implement 

and carry out the purposes and provisions of this chapter. 

These rules may include but are not limited to rules to: 

(a) govern the issuance and terms of interim permits 

authorizing an applicant for a regular permit under this 

chapter to begin appropriating water immediately, pending 

final approval or denial by the department of the 

application for a regular permit; 

(b) require the owner or operator of appropriation 

facilities to install and maintain suitable controlling and 

measuring devices, except that the board may not require a 
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meter on a water well outside of a controlled ground water 

area or proposed controlled ground water area unless the 

maximum appropriation of the well is in excess of %98 

ga¼¼ens-a-minute the limitation contained in 85-2-306(1); 

tc) require the owner or operator of appropriation 

facilities to report to the department the readings of 

measuring devices at reasonable intervals and to file 

reports on appropriations; and 

(d) regulate the construction, use, and sealing of 

wells to prevent the waste, contamination, or pollution of 

ground water. 

(3) The board shall adopt rules providing for and 

governing temporary emergency appropriations, without ~rior 

application for a permit, necessary to protect lives or 

property. 11 

Section 3. Section 85-2-236, MCA, is amended to read: 

•ss-2-236. Certificate of water right. t½t When a final 

decree is entered, the water judge shall send a copy to the 

department. Except as provided in 85-2-306, the department 

shall on the basis of the final decree issue a certificate 

of water right to each person decreed an existing right. The 

original of the certificate shall be sent to the person to 

whom the right is decreed. The department shall keep a copy 

of the certificate in its office in Helena. 

t~+--~he-department-~ha½½-p~ovtde-to--the--eott"ty--eTe~~ 
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a"e-reeorder-0£-the-cottnty-whereift-the-pei"t-oi-diTer~ion-or 

p¼aee--of--~se--is--½eeate8--qttarter¼y-reports-aftd-aft-anntta¼ 

~ttl'ftlMry-report-ef-a¼¼-certifieates-or-water-r±ght-issaed--by 

the-depar-tm.ene-withi!"t-the-eottnty-;- 11 

SECTION 4. SECTION 85-2-306, MCA, IS AMENDED TO READ: 

•as-2-306. Ezceptions to permit requirements. (1) 

Ground water may be appropriated only by a person who has a 

possessory interest in the property where the water is to he 

put to beneficial use and exclusive property rights in the 

ground water development works or, if another person has 

rights in the ground water development works, the written 

consent of the person with those property rights. Outside 

the boundaries of a controlled ground water area, a permit 

is not required before appropriating ground water by means 

of a well or developed spring with a maximum appropriation 

of ¼es~-theft-%88 ~ gallons per minute or less, not to 

exceed 10 acre feet per year, except that a combined 

appropriation from the same source from two or more wells or 

developed springs exceeding this limitation requires a 

permit. Within 60 days of completion of the well or 

developed spring and appropriation of the ground water for 

beneficial use, the appropriator shall file a notice of 

completion with the department on a form provided by the 

department at its offices and at the offices of the county 

clerk and recorders. Upon receipt of the notice, the 
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department shall review the notice and may, before issuing a 

certificate of water right, return a defective notice for 

correction or completion, together with the reasons for 

returning it. A notice does not lose priority of filing 

because of defects if the notice is corrected, completed, 

and refiled with the department within 30 days or within a 

further time as the department may allow, not to exceed 6 

months. If a notice is not corrected and completed within 

the time allowed, the priority date of appropriation shall 

be the date of refiling a correct and complete notice with 

the department. A certificate of water right may not be 

issued until a correct and complete notice has been filed 

with the department. The original of the certificate shall 

be sent to the appropriator. The department shall keep a 

copy of the certificate in its office in Helena. The date of 

filing of the notice of completion is the date of priority 

of the right. 

{2) An appropriator of ground water by means of a well 

or developed spring first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) of this 

section, with the department to perfect the water right. The 

filing of a claim of existing water right pursuant to 
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85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation shall be 

the date of the filing of a notice as provided in subsection 

(1) of this section or the date of the filing of the claim 

of existing water right. An appropriation under this 

subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of ½e9~--~h9ft 

188 12 gallons per minute or less, not ta exceed 10 acre 

feet per year, the department shall issue a certificate of 

water right. If a certificate is issued under this section, 

a certificate need not be issued under the adjudication 

proceedings provided for in 85-2-236. 

(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 

perennidl flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream which historically 

has flowed continuously at all seasons of the year, during 
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dry as well as wet years. However, within 60 days after 

constructing the impoundment or pit, the appropriator shall 

apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisional permit, the department shall then automatically 

issue a provisional permit. If the department determines 

after a hearing that the rights of other appropriators have 

been or will he adversely affected, it may revoke the permit 

or require the permittee to modify the impoundment or pit 

and may then make the permit subject to such terms, 

conditions, restrictions, or limitations it considers 

necessary to protect the rights of other appropriators. 

(4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 

adopted by the board under 85-2-113." 

Section 5. Section 85-2-308, MCA, is amended to read: 

•ss-2-308. Objections. (1) ill An objection to an 

application for a permit must be filed by the date specified 

by the department under 85-2-307(2). 

t~ti!:U. The objection to an application for a permit 

must state the name and address of the objector and facts 

tending to show that there-are-ne-ttnapprepriated--weters--in 

the---~repoeed---eettree,---thst---the---proposed---meane--ef 

eppreprtation--are--¼na6eqttete7--thet--the--prep~~ty7 --water 

r±9hts,-or-±nte~eet5-e£--the--eb;eeter--we~ld--be--ad~ereely 
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affeeted--by--the--proposed-appropr±a~±on7-thst-the-prepesed 

ttse-0£-water-±e-net-a-benefieia¼-ttse7-or-that--the--proposed 

tt9e--wi½¼--¼nterfere-~nreasonab¼y-w~eh-etner-p½aftfte8-ttses-o~ 

deve¼epments-€o~-whieh-a-perm~t-has-heen-isstted-or-£or-whieh 

wa~er-has-been-reserved one or more of the criteria in 

85-2-311 are not met. 

(2) For an application for a change in appropriation 

rights, the objection must state the name and address of the 

objector and facts tending to show that one or more of the 

criteria in 85-2-402 are not met. 

(3) A PERSON HAS STANDING TO FILE AN OBJECTION UNDER 

THIS SECTION IF THE PROPERTY, WATER RIGHTS, OR INTERESTS OF 

THE OBJECTOR WOULD BE ADVERSELY AFFECTED BY THE PROPOSED 

APPROPRIATION. 

(4) FOR AN APPLICATION FOR A RESERVATION OF WATER, THE 

OBJECTION MUST STATE THE NAME AND ADDRESS OF THE OBJECTOR 

AND FACTS TENDING TO SHOW THAT ONE OR MORE OF THE CRITERIA 

IN 85-2-316 ARE NOT MET." 

Section 6. Section 85-2-312, MCA, is amended to read: 

•ss-2-312. Terms of permit. (1) The department may 

issue a permit for less than the amount of water requested, 

but in no case may it issue a permit for more water than is 

requested or than can be beneficially used without waste for 

the purpose stated in the application. The department may 

require moditication of plans and specifications for the 
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appropriation or related diversion or construction. The 

department may issue a permit subject to terms, conditions, 

restrictions, and limitations it considers necessary to 

satisfy the criteria listed in 85-2-311, and it may issue 

temporary or seasonal permits. A permit shall be issued 

subject to existing rights and any final determination of 

those rights made under this chapter. 

(2) The department shall specify in the permit or in 

any authorized extension of time provided in subsection (3), 

the time limits for commencement of the appropriation works, 

completion of construction, and actual application of the 

water to the proposed beneficial use. In fixing those time 

limits, the department shall consider the cost and magnitude 

of the project, the engineering and physical features to be 

encountered, and, on projects designed for gradual 

development and gradually increased use of water, the time 

reasonably necessary for that gradual development and 

increased use. The department shall issue the permit or 

authorized extension of time subject to the terms, 

conditions, restrictions, and limitations it considers 

necessary to ensure that the work on the appropriation is 

commenced, conducted, and completed and that the water is 

actually applied in a timely manner to the beneficial use 

specified in the permit. 

(3) The department may, upon a showing of good cause, 
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extend time limits specified in the permit for commencement 

of the appropriation works, completion of construction, and 

actual application of the water to the proposed beneficial 

use. All requests for extensions of time must be by 

affidavit and must be filed with the department prior to the 

expiration of the time limit specified in the permit or any 

previously authorized extension of time. The department may 

issue an order temporarily extending the time limit 

specified in the permit for 120 days or until the department 

has completed its action under this section, whichever is 

greater. Upon receipt of a proper request for extension of 

time, the department shall prepare a notice containing the 

facts 

shall 

pertinent to 

publish the 

the request for extension of time and 

notice in a newspaper of general 

circulation in the area of the source. The department may 

serve notice by first-class mail upon any public agency or 

other person the department determines may be interested in 

or affected by the request for extension of time. The 

department shall hold a hearing on the request for extension 

of time on its own motion or if requested by an interested 

party. The department may grant the extension of time in the 

absence of a hearing if no requests for a hearing are 

received and the extension of time is granted as requested, 

or the department may grant the extension of time in a 

modified form by following the process established in 
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85-2-310(2). Subsequent extensions of time may be made in 

the same manner. 

(4) The original of the permit shall be sent to the 

permittee, and a copy shall be kept in the office of the 

department in Helena. 

tSt--~he-ftepartment-sha¼l-provide-te--th~--ee~nty--e¼erk 

8nd-reeorder-o£-the-eottnty-wherein-the-peint-e£-diversion-or 

p¼aee--0£--ttse--¼e--±oeated--qnarter¼y-re~orts-and-an-anntta¼ 

ettJMM:ry-report-0£-a¼¼-water-ri9ht-perm~te,-eerti£ieates,-and 

ehange--approvars--±sstted--by--the--department--with±n---the 

eottnt Y•" 

Section 7. Section 85-2-315, MCA, is amended to read: 

"85-2-315. Certificate of water right. flt Upon actual 

application of water to the proposed beneficial use within 

the time allowed, the permittee shall notify the department 

that t~e appropriation has been properly completed. The 

notification must contain a certified statement by a person 

with experience in the design, construction, or operation of 

appropriation works that the appropriation has been properly 

completed in substantial accordance with the terms and 

conditions of the permit. The department may then inspect 

the appropriation, and if it determines that the 

appropriation has been completed in substantial accordance 

with the permit, it shall issue the permittee a certificate 

of water right. The original of the certificate shall be 
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1 sent to the permittee, and a duplicate shall be kept in the 
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office of the department in Helena. 

t~t--~he--de~artment--sha¼¼--provide-to-the-eounty-e¼erk 

and-reeorder-0£-the-cottnty-wherein-the-point-ef-diversien-or 

p¼aee-e£-ttse-is-¼oeated--qttarteriy--reports--and--an--annaai 

smmnary--report-o£-ai¼-eerti£ieates-o£-water-right-±sstted-by 

the-department-w±th±n-the-eottnty~" 

SECTION 8. SECTION 85-2-317, MCA, IS AMENDED TO READ: 

•as-2-317. Limitation on appropriation of ground water. 

(l) After May-~ 7 --¼9~97--no--app¼ieation--£or--a--perm±t--to 

appropriate--9rottnd--water--in-exeess-0£-3 7 088-aere-£eet-per 

year-may-ee-granted 7 --except--pursuant--to--an--aet--or--the 

¼egis¼ature---permitt±ng--the--speei£ie--appropriation [the 

effective date of this act), the department may not approve 

a permit to appropriate ground water in excess of 3~000 acre 

feet per year unless: 

(a) the applicant proves and the department finds that 

the applicable criteria in 85-2-311 are met; and 

(b) the department then petitions the legislature and 

the legisJature affirms the decision of the department after 

one or more public hearings. 

(2) Subsection {l) applies to any permit to appropriate 

ground water for which application has been made but which 

h~s Ot)t been granted as of May 7, 1979. 

(J} This section does not apply to appropriations by 
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municipalities 

public water 

for municipal use or to appropriations for 

supplies as defined in 75-6-102 or to 

appropriations for the irrigation of cropland owned and 

operated by the applicant. 

(4) Any person, association, corporation, or other 

entity that applies 

water, singularly 

circumventing this 

exceeding $5,000." 

for a permit to appropriate ground 

or collectively, for the purpose of 

section is punishable by a fine not 

Section 9. Section 85-2-402, MCA, is amended to read: 

"85-2-402. (Temporary) Changes in appropriation rights. 

(1) An appropriator may not make a change in an 

appropriation right except as permitted under this section 

and with the approval of the department or, if applicable, 

of the legislature. 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

(b) Except for a lease authorization pursuant to 

85-2-436 that does not require appropriation works, the 
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proposed means of diversion, construction, and operation of 

the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5,5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met; 

{b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

{i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life~ 

(ii) the benefits to the applicant and the state; 

(iii} the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water Ear the purpose fo[ which application has 
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been made; 

{V) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpctse 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

{5) (a} The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana ~lsu 

recognizes that, under appropriate conditions, the 
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out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection {2} or (3) are met: 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

{iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (S)(b){ii) and {S)(b)(iii) will be met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

{i) whether there are present or projected 

shortage~ withi11 tl1e state of Montana; 
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subject of the 

feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

liii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's suppl.yin the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that a change might adversely affect the 

rights of other persons. 

{7) The department or the legislature, if applicable, 
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a change subject to terms, conditions, 

and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) Upon actual apPlication of water to the proposed 

beneficial use within the time allowed, the appropriator 

shall notify the department that the appropriation has been 

properly completed. The notification must contain a 

certified statement by a person with experience in the 

design, construction, or operation of appropriation works 

that the appropriation has been properly completed in 

substantial accordance with the terms and conditions of the 

change approval. 

t8till If a change is not cOlllpleted as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

t9tl!..QJ_ The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 
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must be kept in the office of the department in Helena. 

tiOtill.l A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to 

section. 

this 

t½¼t.Ll:n A change in appropriation right contrary to the 

provisions of this section is invalid. An officer, agent, 

agency, or employee of the state may not knowingly permit, 

aid, or assist in any manner an unauthorized change in 

appropriation right. A person or corporation may not, 

directly or indirectly, personally or through an agent, 

officer, or employee, attempt 

right except in accordance with 

to change an appropriation 

this section. 

June 30, 1993--sec, 11, Ch. 658, L. 1989.J 

85-2-402. (Effective July 1, 1993) 

(Terminates 

Changes in 

appropriation rights. (1) An appropriator may not make a 

change in an appropriation right except as permitted under 

this section and with the approval of the department or, if 

applicable, of the legislature. 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

{a) The proposed use will not adversely affect the 
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water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

{b) The proposed means of diversion, construction, and 

operation of the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet 

second of water unless the appropriator proves 

substantial credible evidence that: 

(a) the criteria in subsection {2) are met; 

per 

by 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

{iii) tt1e ettects un the quantity and 4ual1ty of water 
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for existing uses in the source of supply; 

(iv) the_ availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter l, or Title 75, 

chapter 20. 

{4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

ta) the applicant proves by clear 

evidence and the department finds that 

subsections (2) and (3) are -met; and 

and convincing 

the criteria in 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearingse 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requir~ments for reserved water 

rights held by the United States for federal reserved lands 
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and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

{c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (S)(b)(ii) and (5)(b)(iii) will be met, the 

department dnd, if applicable, the legislature shall 
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or projected water 

the subject of 

might feasibly 

the 

be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water~ 

{d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change it 
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it determines that such a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to such terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8} Upon actual application of water to the proposed 

beneficial use within the time allowed, the appropriator 

shall notify the department that the appropriation has been 

properly completed. The notification must contain a 

certified statement by a person with experience in the 

design, construction, or operation of a:ppropriation works 

that the appropriation has been properly completed in 

substantial accordance with the terms and conditions of the 

change approval. 

t8tfil If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 
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the department may modify or revoke the change approval. 

t9tllil. The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

t¼9t.i.!!l A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

t¼¼tJ...!l.l A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized change in 

appropriation right. No person or corporation may, directly 

or indirectly, personally or through an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance with this section." 

Section 10. Section 85-2-424, MCA, is amended to read: 

•as-2-424. Filing. (1) The transferor of a water right 

or his agent or representative shall file with the 

department a water right transfer certificate within 60 days 

of recording a deed or other instrument evidencing a 

transfer of real property. 

(2) Except in the case of a transfer of real property 

served by a public service water supply, when any person 
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presents for recording a deed or other instrument evidencing 

a transfer of real property, the realty transfer certificate 

shall note whether or not the transfer includes a transfer 

of water rights. If the realty transfer certificate notes a 

transfer of water rights, the clerk and recorder shall 

provide such person the form prescribed under 85-2-423 for 

the transfer of water rights. The recording of the deed or 

other instrument shall not be delayed because of the 

transfer of the water rights. 

(3) The county clerk and recorder shall send to the 

department a list of all transfers that involve transfers of 

water rights. The list must be sent every month and must 

include all transfers for the month immediately preceding 

the date of submittal to the department. The list must 

include the names and addresses of all parties to the 

transfer and a legal description of the land subject to the 

transfer. 

t4t--~he-department-sha¼¼-~end-a-rererenee-eepy--er--the 

water--r%9ht-transrer-eertifieate-to-the-of£iee-of-the-ehie£ 

wa~er-;tldge-and-~o-the-eottnty--e¼erk--and--reeorder--in--the 

eottnty-in-whieh-the-trans£er-oee~rred•" 

Section-9.--seetion-BS-i-59¼7-M@A7-is-amended-te-read~ 

~es-i-S9¼T--Befinitione.--Bniess--~he--eontext--reqttires 

otherwt~e,-~n-~hi~-part-th~-rollowin9-deE±n±tien~-~pply~ 

tit--uA~~ire~u----means---any---ttnde~g~ettnd---geoiogiea± 
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etrttctare-or-forfflat¼on-whieh-¼e-eapab¼e-of-yie¼dinq-water-or 

is-eapeh¼e-of-rechar~e• 

tit--•B~reattu-means-the-Montana-state--bttreatt--ot--m±nes 

and-qeo¼o~y-pro~ided-for-in-i9-i5-i¼¼• 

tit---srottnd--water•-means-any-£resh PRBSH-water-that-±s 

beneath-the-¼and-sttrfaee-or-beneath-the--bed--of--a--stream, 

¼a~e7-reservetr,-or-other-bedy-0£-sttrfaee-water-and-which-is 

not-a-part-ot-that-sttr~aee-water grettnd-sttrface bANB-SHRPAeB 

tJR--BBNBATH--~HE--BBB-8P-A-STRBAM7-hAIIB7-RBSBRV0TR,-0R-0'1'HBR 

B0B¥-0P-SBRPAl!B-WATBR-AN9--WHTBB--rS--N8T--A--PART--0P--'!HA~ 

SBRPABB-WATBR~ 

t4t--AGrottnd--water-area4 -means-an-area-whieh7-as-neariy 

as-~nown-faets-permit7-m.e:y-be-desi9nated-so-as-to-enc¼ose--s 

s¼ng¼e--and--dis~iftet--body--e£-grettnd-water,-whieh-9ha¼¼-be 

dese~ibed-ftori~ontal¼y-by-sttr£aee-deseript¼on-¼n--a¼¼--eases 

aftd--whieh--may--be--limited--yer~iea¼¼y-by-deser¼b¼ft~-~nown 

geo¼ogiea¼-rormations-9hottld-eondit±ons-dietate-this--to--be 

desirable•• 

SECTION 11. SECTION 85-2-501, MCA, IS AMENDED TO READ: 

•ss-2-501. Definitions. Unless the context requires 

otherwise, in this part the following definitions apply: 

( l I "Aquifer" means any underground geological 

structure or formation which is capable of yielding water or 

is capable of recharge. 

( 2) "Bureau" means the Montana state bureau of mines 
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and geology provided for in 20-25-211. 

(3) "Ground water" means any fresh water that is 

beneath the %and--sttr£aee--or-beneath-the-bed-ot-a-stream7 

¼ake7-reser¥e¼r,-or-other-body-0£-sttriaee-water-and-whie~-is 

ftO~-a-pa~t-0£-that-stt~iaee-wate~ ground surface. 

(4) "Ground water area" means an area which, as nearly 

as ~nown facts permit, may be designated so as to enclose a 

single and distinct body of ground water, which shall be 

described horizontally by surface description in all cases 

and which may be limited vertically by describing known 

geological formations should conditions dictate this to be 

desirable.• 

NEW SECTION. Section 12. Water right records 

filing with local clerk and recorder. Upon payment of a 

established pursuant to 85-2-113, a county clerk 

for 

fee 

and 

recorder of the county where the point of diversion or place 

of use is located or in which a transfer of water right 

occurred may require the department to provide a report of 

all water permits, certificates, change approvals, or water 

right transfer certificates issued or processed by the 

department pursuant to Title 85, chapter 2, parts 3 and 4. 

NBW-SB€~¼8No--Seet¼on-%¼•--Repeaier.--seet~e~--85-i-3¼~, 

M€A,-%~-repeaied. 

NEW SECTION. Section 13. Codification instruction .. 

[Section ¼8 T¼ TS 121 is intended to be codified as an 
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l integral part of Title 85, chapter 2, and the provisions of 

2 Title 85, chapter 2, apply to [section 18 ll 18 .!_I]. 

3 NEW SECTION. Section 14. -m,·1:l:b'11"1:"tili"F----11't,l!].1.mlb1.1.1.~y 

4 APPLICABILITY. t¼t--tseetions--4--ane--T,--eoneerninq--water 

5 qtta¼ity-eriteriat-app¼y-retroaet¼veiy~-withtn-the-meaning-ef 

6 ¼-~-¼897--to--a¼¼-app¼ieations-pendinq-before-the-eepartment 

7 0£-natttra¼-resettrees-and-eonservation-fer-whieh-a-permit--or 

8 e~ange--atttheriza~ion-has-net-been-isstted-en--tthe-e££eetive 

9 daee-e£-ehi~-aeet~ 

tit [Sections 6 l and 1' ~ i !_l, concerning 10 

11 

12 

certification by a pro£ess±ona¼--engineert PERSON WITH 

EXPERIENCE IN THE DESIGN, CONSTRUCTION, DR OPERATION OF 

13 APPROPRIATION WORKS, apply retroaetive¼yr-within-the-meaning 

14 of--½-i-¼69, to all permits for-wh¼eh-a-~o~tee-0£-comp¼et±eft 

15 ftas-ne~-been-itied-on and to change approvals issued after 

16 [the effective date of this act]. 

17 NEW SECTION. Section 15. Effective date. [This act] is 

18 effective on-passa9e-a"~-appro¥al J(ll.,~ 1991. 

-End-
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