SENATE BILL NO. 266
INTRODUCED BY GROSFIELD, BENGTSCN, SWYSGOOD,
' GRADY, THOFT
BY REQUEST OF THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
IN THE SENATE

FEBRUARY 4, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESOURCES. '

FIRST READING.

FEBRUARY 19, 1991 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

FEBRUARY 20, 1951 PRINTING REPORT.
SECOND READING, DO PASS.
FEBRUARY 21, 1991 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 44; NOES, 4.

TRANSMITTED TC HOUSE.
IN THE HOUSE

MARCH 4, 1991 INTRODUCED AND REFERRED TC COMMITTEE
ON NATURAL RESOURCES.

FIRST READING.

MARCH 20, 1991 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOFPTED.

APRIL 6, 1991 SECOND READING, CONCURRED IN AS
AMENDED.

ON MOTION, RULES SUSPENDED. BILL
PLACED ON THIRD READING.

THIRD READING, CONCURRED IN.
AYES, 92; NOES, 5.

RETURNED TO SENATE WITH AMENDMENTS.

IN THE SENATE
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1991

RECEIVED FROM HOUSE.

SECOND READING, AMENDMENTS NOT
CONCURRED IN.

ON MOTION, CONFERENCE COMMITTEE
REQUESTED.

CONFERENCE COMMITTEE APPOINTED.
IN THE HOUSE

ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE SENATE

ON MOTION, CONFERENCE COMMITTEE
DISSOLVED.

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE HOUSE

ON MOTION, CONFERENCE COMMITTEE
DISSOLVED.

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE SENATE
FREE CONFERENCE COMMITTEE REPORTED.

SECOND READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

THIRD READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

IN THE HOUSE

FREE CONFERENCE COMMITTEE
REPORT ADOPTED.

IN THE SENATE
SENT TO ENROLLING.

REPCRTED CORRECTLY ENROLLED.
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pILL No. Rl
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BY REQUEST OF THE DEPARTMENT OF

INTRODUCED BY

NATURAL RESOURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA
WATER USE LAWS; DEFINING THE TERM “"GROUND WATER"; CLARIFYING
PERMIT EXCEPTIONS; MAKING PERMISSIVE AND AUTHORIZING FEES
FOR THE SUBMISSION Of DEPARTMENT RECORDS OF WATER RIGHTS TO
A  COUNTY CLERK AND RECORDER; REQUIRING THE VERIFICATION OF
COMPLETIONS OF PERMITS AND CHANGE APPROVALS; INCLUDING WATER
QUALITY CRITERIA IN THE ISSUANCE OF A PERMIT OR CHANGE
AUTHORIZATION; AMENDING SECTIONS 85-2-102, 85-2-113,
85-2-236, B5-2-308, B5-2-312, BS5-2-315, 85-2-402, 85-2-424,
AND 85-2-501, MCA; REPEALING SECTION 85-2-317, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE

APPLICABILITY DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill in order
to provide a guideline on the payment of fees. Rulemaking
authority is granted to the board of natural resources and
conservation to establish a fee schedule for payment of fees
to be paid to the department for 1its costs incurred in

providing water rights record information to a clerk and
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recorder. It is the intent of the legislature that the rules
establish a reasonable fee schedule that approximates the
department's actual and necessary costs. A published fee
schedule will enable a clerk and recorder to know the cost

prior to seeking the information from the department.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 85-2-102, MCA, is amended to read:

“85-2-102. (Temporary) Definitions. Unless the context
requires otherwise, in this chapter the following
definitions apply:

(1) "Appropriate"” means to:

(a) divert, impound, or withdraw {including by stock
for stock water) a quantity of water:

(b) in the case of a public agency, to reserve water in
accordance with B5-2-316; or

(c) in the case of the department of Ffish, wildlife,
and parks, to lease water in accordance with 85-2-43g,

(2) "Beneficial use", unless otherwise provided, means:

(2) a use of water for the benefit of the appropriator,
other persons, or the public, including but not limited to
agricultural (including stock water), domestic, f£ish and
wildlife, industrial, irrigaticn, mining, municipal, power,
and recreational uses;

{b) a2 use of water appropriated by the department for

- INTRODUCED BILL
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the state water leasing program under 85-2-141 and of water
leased under a valid lease issued by the department under
85-2-141; and

(c) a use of water by the department of fish, wildlife,
and parks pursuant te a lease authorized under 85-2-436.

{(3) "Board" means the board of natural resources and
conservation provided for in 2-15-3302.

(4) "Certificate" means a certificate of water right
issued by the department.

(5) "Change in appropriation right"” m2ans a change in
the place of diversion, the place of use, the purpose of
use, or the place of storage.

(6) "Commission" means the fish and game commission
provided for in 2-15-3402.

(7} "Declaration" means the declaration cf an existing
right £filed with the department under section 8, Chapter
452, Laws of 1973.

{8) "Department" means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33,

(9) "Existing right" means a right to the use of water
which would be protected under the law as it existed prior
to July 1, 1973.

(10} "Ground water"™ means any water that 1s beneath the

tand—--aurfaes—-or-—-bineath--the—-bed--of--a--streamy--takes
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reservoir;-or-sther-body-of-surface-watery-and-which-is——not

a-part-cf-that-surfece-water ground surface.

(11) "Permit" means the permit to appropriate issued by
the department under 85-2-301 through 85-2-303 and 85-2-306
through 85-2-314.

(12) "Person" means an individual, association,
partnership, caorporation, state agency. political
subdivision, the United States or any agency thereof, or any
other entity.

{13) "political subdivision" means any county,
incorporated c¢ity or town, public corporation, or district
created pursuant to state law or other public body of the

state empowered to appropriate water but not a private

carporation, association, or group.

(14} "Waste" means the wunreasonable loss of water
through the design or negligent operation af an
appropriation or water distribution facility or the

application of water to anything but & beneficial use.

{15) "Water" means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including but not limited to geothermal water,
diffuse surface water, and sewage effluent.

{16) "Water division”™ means a drainage basin as defined

in 3-7-102,

(17) "Water judge"” means a judge as provided for in

‘4_
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Title 3, chapter 7.

(18) "Water master™ means a master as pravided for in
Title 3, chapter 7.

{19) "Well" means any artificial opening or excavation
in the ground, however made, by which ground water is sought
or ©an be obtained or through which it flows under natural
pressures or is artificially withdrawn. {(Terminates June 30,
1993--sec. 11, Ch. 658, L. 1989.)

85-2-102. (Effective July 1, 1993) Definitions. Unless
the context requires otherwise, in this chapter the
following definitions apply:

(1) "Appropriate” means o divert, impound, or withdraw
(including by stock for stock water) a quantity of water or,
in the case of a public agency, to reserve water in
accordance with 85-2-316.

{2) "Bereflclal use", unless otherwise provided, means:

(&) a use of water for the benefit of the appropriator,
other persons, or the public, including but not limited to
agriculturail (including stock water), domestic, fish and
wildlife, industrial, irrigation, mining, municipal, power,
and recreational uses; and

{b) a use of water appropriated by the department for
the state water leasing program under 85-2-141 and of water
leased under a valid lease issued by the department under

85-2-141.
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(3} "Board" means the board of natural rescurces and
conservation provided for in 2-15-330Z2.

(4) "Certificate" means a certificate of water right
issued by the department.

(5) "Change in appropriation right"” means a change in
the place of diversion, the place ¢f wuse, the purpose of
use, or the place of storage.

{6) “Declaration" means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1573.

(7) "Department"” means the department of natural
resources and conservatlon provided for in Title 2, chapter
15, part 33.

(8) "Existing right" means a right to the use of water
which would be protected under the law as it existed prior
to July 1, 1973,

{(9) "Ground water" means any water that is beneath the
tand--surface—-or—-beneath--the--bed--of--a--streamy--—lakes
reserveors;-—er-cther-bedy-of-surface-warer;-and-which-ta-nats

a~part-of-that-surface-water ground surface.

{10) "Permit" means the permit to appropriate issued by
the department under 85-2-301 through 85-2-303 and 85-2-306
through 85--2-314.

(11) "Person” means an irdividual, assoclation,

partnership, corporation, state agency, political
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subdivision, the United States or any agency thereof, or any
other entity.

(12) "Political subdivision” means any county,
incorporated city or town, public corporation, or district
created pursuant to state law or other public body of the
state empowered tc appropriate water but nobt a private
corperation, association, Or group.

{13) "waste" means the wunreascnable loss of water
through the design or negligent operation of an
appropriation or water distribution facility or the
application of water to anything bu. a beneficial use.

(14) "Water" means all water of the state, surface and
subsurface, regardless of 1ts character or manner of
occurrence, including but not limited to geothermal water,
diffuse surface water, and sewage effluent.

(15) "Water division" means a drainage basin as defined
in 3-7-102.

(16) "wWater judge" means a judge as provided for in
Title 3, chapter 7.

{17) "Water master" means a master as provided for in
Title 3, chapter 7.

(18) "Well"” means any artificial opening or excavation
in the ground, however made, by which ground water is sought
or can be obtained or through which it flows under natural

pressures or is artificially withdrawn.”
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Section 2. Section 85-2-113, MCA, is amended to read:

"85-2-113. Board powers and duties. (1) The board may
prescribe fees or service charges for any public service
rendered by the department under this chapter, including
fees for the filing of applications or for the issuance of
permits and certificates, for rulemaking hearings under
85-2-319, for administrative hearings conducted under this
chapter, for investigations concerning permit revocation,
for field verification of issued and completed permits, and
all cnange approvals. There shall be no fees for any action
taken by the department at the request of the water judge or
for the issuance of certificates of existing rights.

{2) The board may adopt rules necessary to implement
and carry out the purposes and provisions of this chapter.
These rules may include but are not limited to rules to:

(a) gowvern the issuance and terms of interim permits
authorlzing an applicant for a regular permit under this
chapter to begin appropriating water immediately, pending
final approval ar denial by the department of the
application for a regular permit;

(b) require the owner or operator of appropriation
facilities to install and maintain suitable controlling and
measuring devices, except that the board may not reguire a
meter on a water well outside of a controlled ground water

area or proposed controlied ground water area unless the

-8-
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maximum appropriation of the well is 1n excess cof 168

gations-a-minute the limitation contained in 85-2-306(1};

(c) require the owner or operator of appropriation
facilities to report to the department the readings of
measuring devices at reasonable intervals and to file
reports on appropriations; and

{d) regulate the construction, use, and sealing of
wells to prevent the waste, contamination, or pollution of
ground water.

{3) The poard shall adopt rules providing for and
governing temporary emergency appropriations, without prior
appiication for a permit, necessary to protect lives or
property."

Section 3. Section 85-2-236, MCA, is amended to read:

“85-2-236. Certificale of water right. ¢%} When a final
decree is entered, the water judge shall send a copy to the
department. Except as provided in 85-2-306, the department
shall on the basis of the final decree issue a certificate
of water right to each person decreed an existing right. The
original of the certificate shall be sent to the perscn to
whom the right is decreed. The department shall keep a copy
of the certificate in its office in Helena.

t2}--Phe-department-shatt-provide-to-—-the--county--cterk
and-recorder-of-the-county-wherein-the-peint-sf-diversion-or

ptace--of--nse--ta--tocated--quarterty-reports-and-an—annual
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sprmary-report-~of-ati-certificates-of-water-right-issded-—-by
the-department-within-the-county"
Section 4. Section 85-2-308, MCA, is amended to read:
"8.-2-308. Objections. (1) (a} An objection to an
application for a permit must be filed by the date specified
by the department under 85—2-307(5).

¢2¥(b) The objection to an application for a permit

must state the name and address of the objector and facts
tending to show that there-are-ne-unappropriated--waters——in
the---preposed-—--source;-—-that---the---propesed---means--of
appropriation-~are--inadequatey—-that--the--property;--water
,
rightss-sr-itnterests-of--the--objecter--wouid--be--adversety
affected--by -the--propesed-apprepriationy-that-the-proposed
use-of-water-its-not-a-beneficitnt-user;~or-that-~the--propesed
use--wiii--inrerfere-unreasonapiy-with-other-ptanned-uses-or
devetopments-for-which-a-permit-has-been-tssued-oar-for-which

water-has—been-reserved one or more of the criteria in

85-2-311 are not met.

(2) For an application for a change in appropriation

rights, the objection must state the name and address of the

cbjector and facts tending to show that one or more of the

criteria in 85-2-402 are not met."

Section B. Section 85-2-312, MCA, is amended to read:

"85-2-312. Terms of permit. (1) The department may

issue a permit for less than the amcunt of water request.od,

-10-
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but in nec case may it issue a permit for more water than is
requested or than can be beneficially used without waste for
the purpose stated in the application. The department may
require modification of plans and specifications for the
appropriatction or related diversion or construction. The
department may issue a permit subject to terms, conditions,
restrictions, and limitations it considers necessary to
satisfy the criteria 1listed in B85-2-311, and it may issue
temporary or seasonal permits. A permit shall be issued
subject to existing rights and any final determination of
those rights made under this chapter.

(2) The department shall specify in the permit or in
any authorized extension of time provided in subsection (3),
the time limits for commencement of the appropriation works,
completion of construction, and actual application of the
water to the propcsed beneficial use. In fixing those time
1iﬁits, the department shall consider the cost and magnitude
of the project, the engineering and physical features to be
encountered, and, on projects designed for gradual
development and gradually increased use of water, the time
reascnably necessary for that gradual development and
increased use. The department shall issue the permit or
authorized extension of time subject to the terms,
conditions, restrictions, and 1limitations 1t «considers

necessary tc ensure that the work on the appropriation 1is
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commenced, conducted, and completed and that the water is
actually applied in a timely manner to the beneficial use
specified in the permit.

{3) The department may, upon a showing of good cause,
extend time limits specified in the permit for commencement
of the appropriation works, completion of canstruction, and
actual application of the water to the proposed beneficial
use. All reguests for extensions o¢f time must be by
affidavit and must be filed with the department prior toc the
expiration of the time limit specified in the permit or any
previously authorized extension of time. The department may
issue an order temporarily extending the time limit
specified in the permit for 120 days or until the department
has completed its action under this section, whichever is
greater. Upon receipt of a proper request for extension of
time, the department shall prepare a notice containing the
facts pertinent to the reguest for extension of time and
shall publish the notice in a newspaper of general
circulation in the area of the source. The department may
serve notice by first-class mail upon any public agency or
other person the department determines may be interested in
or affected by the reguest for extension of time. The
department shall hold a hearing on the request for extension
of time on its own motion or if reguested by an interested

party. The department may grant the extension of ' ime in the

_12_



10
11
12
13
14
15
i6
17
18
19
20
21
22
23
24

25

LC 0916/01

absence of a hearing 1f no requests for a hearing are
received and the extension of time is granted as requested,
or the department may grant the extension of time in a
modified form by following the process established in
85-2-310(2). Subsequent extensions of time may be made in
the same manner,

{4) The original of the permit shall be sent to the
permittee, and a copy shall be kept in the office of the
department in Helena.

t51--FPhe-department-shati-provide-to--the--county-—-cierk
and-recorder—-of-the-county-wherein-the-point-of-diversion-or
place--of--nse--is--lecated--quarteriy-reperts-and-an-annuat
summary-reporé-cf-alt-water-right-permitsy-cercifreatesr-and
change--approvats—-issued--by--the--department--within---the
eountys"

Section 6. Section B5-2-315, MCA, is amended to read:

"85-2-315. Certificate of water right. {1} Upon actual
application of water to the proposed beneficial wuse within
the time ailowed, the permittee shall notify the department
that the appropriation has been properly completed. The

notification must contain a certified startement by a person

with experience in the design, censtruction, or operation of

appropriation works that the appropriation has been properly

completed in substantial accordance with the terms and

conditions of the permit. The department may then inspect
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the appropriation, and if it determines that the
appropriation hnas been completed in substantial accordance
with the permit, it shall issue the permittee a certificate
of water right. The original of the certificate shall be
sent to the permittee, and a duplicate shall be kept in the
office of the department in Helena.
fij——The—-department--sha}}——pfovide-to—thevcounby—c%:rk
and-recorder-of-the-county-wherein-the-point-af-diversisn—eor
ptace-of-use-is-located--quarterty--reports--and-—an--annual
:ummary——repcrt-ef—ai}fcertificatea—cf-water—right—issued—by
the-department—-within-the-county<"

Section 7. section 85-2-402, MCA, is amended to read:

"85-2-402. (Temporary) Changes in appropriation rights.
(1} An appropriator may not make a change in an
appropriation right except as permitted under this section
and with the approval of the department or, if applicable,
of the legislature.

(2) Except as provided in subsections {3} through (5),
the department shall approve a change in appropriation right
if the appropriater proves by substantial credible evidence
that the follewing criteria are met:

(a} The proposed use will not adversely affect the
water rights of other persons or other planned uses or

developments for which a permit has been issued or for which

water has been reserved,



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0916/01

{b) Except for a 1lease authorization pursuwant to
85-2-436 that does not require appropriation works, the
proposed means of diversion, construction, and operation of
the appropriation works are adequate.

{c} The propoused use of water is a beneficial use,.

{d) The applicant has a possessory interest, or the
written consent of the perscn with the possessory interest,
in the property where the water is to be put to beneficial
use.

{3) The department may not approve a change in purpose
of use or place of use of an appropriation of 4,000 or more
acre-feet of water a year and 5.5 or more cubic fee: per
second o©f water unless the appropriator proves by
substantial credible evidence that:

(a) the criteria in subsection (2) are met;

(b) the proposed change is a reasonable use. A finding
of reasconable use must be based on a consideratrion of:

(i) the existing demands on the state water supply. as
well as projected demands for water for future beneficial
purposes, inciuding municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and aguatic life;

{ii) the benefits toc the applicant and the state;

(iii}) the effects on the quantity and quality of water

for existing uses in the source of supply:
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{iv) the availability and feasibility of using
low-quality water for the purpose for which application has
been made;

{v) the effects on private property rights by any
creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

{4) The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water being consumed unless;:

{a) the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subsections (2) and {3) are met; and

{(b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

{9) {a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands

and in trust for the wvarious Indian tribes within the

..16_
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state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of 1ts waters, the following c¢riteria must
be met before ocut-of-state use may occur:

{b) The department and, if applicable, the legislature
may not approve a change 1n appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

(i) depending on the volume of water diverted or
consumed, the applicable criteria and pracedures of
subsection (2) or (3) are met;

(ii) the proposed out-of-state use of water is not
contrary to water conservation in Montana; and

(iii} the proposed cut-of-state use of water 1is not
otherwise detrimental to the public welfare of the citizens
of Montana.

(c} In determining whether the appropriateor has proved
by clear and convincing evidence that the regquirements of
subsections (5)(b)(11) and (5)(b){i1l) will be met, the
department and, if applicable, the legislature shall

consider the following factors:
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{i) whether there are present or projected water
shortages within the state of Montana;

(ii) whether the water that is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montanas;

{iii) the supply and sources of water available to the
applicant in the state where the applicant 1intends to use
the water; and

{iv) the demands placed on the appiicant's supply in the
state where the applicant intends to use the water.

(d) wWhen applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

(6) Por any application for a change in appropriation
right involving 4,000 or more acre-feet of water a year and
5.5 or were cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
85-2-307 and shall hold cne or maore hearings in accordance
with 85-2-309 prior to its approval cr denial of the
proposed change. The department shall provide notice and may
hold one or mere hearings upon any other proposed change if

it determines that a change might adversely affect the

=-18-
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rights of other persons.

{7) The departmerit or the legislature, if applicable,
may approve a change subject te terms, conditions,
restrictions, and limitations as it considers necessary to
satisfy the criteria of this section, including Iimitations
on the time for completion of the change. The department may
extend time limits specified in the change approval under
the applicable criteria and procedures of 85-2-312(3),

{8) Upon actual application of water to the proposed

beneficial wuse within the time allowed, the appropriator

shall notify the department that the appropriation has been

properly completed. The notification must contai a

certifiec statement by a person with experience in the

design, construction, or operation of appropriation works

that tne appropriation nas been properly completed in

substantial accordance with the terms and conditions of the

change approval.

+8¥{9) If a change is not completed as approved by the
department or legislature or if the terms, conditlions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,

the department may modify or revoke the chang= approval.
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€9%(10) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

t36%(11) A person holding an issued permit or change
approwval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for ¢hange pursuant to this
sectian.

£:3#3(12) A change in appropriation right contrary to the
provisions of this section is invalid. An officer, agent,
agency, or employee of the state may not knowingly permit,
aid, or assist in any manner an unauthorized change in
appropriaticon right. A person or corporation may not,
directliy or indirectly, perscnally or through an agent,
officer, or employee, attempt to change an appropriation
right except in accordance with this section. {Terminates
June 30, 1993--sec. 11, Ch. 658, L. 1989.)

85-2-402, (Effective July 1, 1993) Changes in
appropriation rights. (1) An appropriator may not make a
change in an appropriation right except as permitted under
this section and with the approval of the department or, if
applicable, of the legislature,.

{2} Except as provided in subsections (3) through (5},
the department shall approve a change in appropriation right

if the appropriator proves by substantial credible evidence
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that the following criteria are met:

(a) The proposed use will not adversely affect the
water rights of other persons or other planned uses or
develcpments for which a permit has been issued or for which
water has been reserved,

(b} The proposed means of diversicn, construction, and
operation of the appropriation works are adequate.

(¢) The proposed use of water is a beneficlial use.

(d)y The applicant has a possessory interest, or the
written consent of the person with the possessory linterest,
in the property where the water is to be put to beneficlal
use.

(3) The department may not approve a change in purpose
of use or place of use of an appropriation of 4,000 or more
acre-feet of water a year and 5.5 or more cubic feetr per
second of .water unless the appropriator proves by
substantial credible evidence that:

(a) the criteria in subsection (2} are met;

{b} the proposed change is a reasonable use. A finding
of reasonable use must be based on a consideration of:

{i) the existing demands on the state water supply, as
well as pro-ected demands for water for future beneficial
purposes, 1ncluding municipal water supplies, ilrrigation
systems, and minimum streamflows for cthe protection of

existing water rights and aquatic life;
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{ii} the benefits to the applicant and the state;

(iii) the effects on the quantity and gquality of water
for existing uses in the scurce of supply;

{iv) the availability and feasibility of using
low-guality water for the purpose for which application has
been made:

(v} the effects on private ovroperty rights by any
creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental
impacts of the propoesed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20,

(4) The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water being consumed unless:

(a} the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subsections (2) and (3} are met; and

{b) the department then petitions the legisliature and
the lecislature affirms the decision of the department after
one or more public hearings.

(9) (a) The state of Montana has long reccgnized the
importance of censerving its public waters and the necessity

to maintain adequate water supplies for the state's water
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requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust Ffor the wvarious Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate condicions, the
cut-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before cut-of-state use may occur:

(b} The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for wuse
outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

(i) depending on the wvolume of water diverted or
consumed, the applicable c¢riteria and procedures of
subsecticon (2) or (3) are met;

(ii) the proposed out-cf-state use of water is not
contrary to water conservation in Montana; and

{iii) the proposed out-of-state use of water 1s not
otherwise detrimental to the public welfare of the citizens
of Montana.

{c) In determining whether the appropriatar has proved

by clear and convincing evidence that the requirements of
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subsections (3)(b){ii) and {5){b){iii) will be met, the
department and, if applicable, the legislature shall
consider the following factors:

(i) whether there are present or projected water
shortages within the state of Montana:

(il) whether the water that {s the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

(iii) the supply and scurces of water available to the
applicant in the state where the applicant intends to use
the water; and

(iv} the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

{(éd) When applying for a change in appropriation right
to withdraw and transport water for use cutside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

{6) For any application for a change in appropriation
right involving 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
85-2-307 and shail hold one or more hearings in accordance

with B85-2-309 prior to its approval or denial of the
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proposed change. The department shall provide notice and may
hold one or more hearings upon any other proposed change 1if
it determines that such a change might adversely affect the
rights of cther persons.

{7) The department or the legislature, I{f applicable,
may approve a change subject tc such terms, conditions,
restrictions, and limitations as it considers necessary to
satisfy the criteria of this section, including limitations
on the time for completion of the change. The department may
extend time limits specified in the change apprcval under
the appiicable criteria and procedures of 85-2-312(3),

{8) Upon actual application of water to the proposed

beneficial use within the time allowed, the appropriator

shall notify the department that the appropriaticn has been

properly completed. The notification must centain a

certified statement by a person with experience in the

design, construction, or operation of appropriation works

that the appropriation has been properly compieted in

substantial accordance with the terms and conditjons of the

change approval.

+83(9) 1If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and

opportunity for  Thearing, reguire the appropriator to show
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cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

£9¥(10) The original of a change approval iésued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Hel!ena.

t38¥(11) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for change pursuant to this
section.

€¥33(12) A change in appropriation right contrary to the
provisions of this section is invalid. No officer, agent,
agency, or employee of the state may knowingly permit, aid,
or assist 1in any manner such unauthorized change in
appropriation right. No person or cerporation may, directly
or indirectly, personally or through an agent, officer, or
employee, attempt to change an appropriation right except in
accordance with this section.”

Section 8. section 85-2-424, MCA, is amended to read:

"85-2-424. Filing. (1) The transferor of a water right
or nls  agent or representative shall file with the
department a water right transfer certificate within 60 days
ot recording a deed or other inszrument evidencing a

transfer of real property.
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{2) Except in the case of a transfer of real property
served by a public service water supply, when any persocn
presents for recording a deed or other instrument evidencing
a cransfer of real property, the realty transfer certificate
shall note whether or not the transier includes a transfer
of water rights. If the realty transfer certificate notes a
transfer of water rights, the clerk and recorder shall
provide such person the form prescribed under 85-2-423 for
the transfer of water rights. The recording of the deed or
ather instrument shall not be delayed because of the
transfer of the water rights,

(3) The county clerk and recorder shail send to the
department a list of all transfers that involve transfers of
water rights. The list must be sent every month ana must
include all transfers for the month immediately preceding
the date «of submittal to the department. The list must
include the names and addresses of all parties to the
transfer and a legal description of the land subject to the
transfer,

t4}-—Fhe-department-shati-send-a-reference-copy--oft-—-the
water--right-transfer-certifirecate-to-the-office-of-the—chtef
water-judge-and-to-the-county-—-cterk--and--recorder-—in--the

eounty-in-whtch-the-tranafer-oceurred:"
Section 9. section 85-2-501, ¥CA, is amended to read:

"85-2-501. Definitions. Unless the context reguires

_27_

10
11
12
13
14
15
16
17

18

19
20
21
22
23

24

LC 0916/01

otherwise, in this part the following definitions apply:

(1) "RBguifer" means any underground geological
structure or formation which is capable of yielding water or
is capable of recharge.

(2) "Bureau" means the Montana state bureau of mines
and geology provided for in 20-25-211.

(3) “"Ground water" means any fresh water that is
beneath the iand--surface--sr-beneath-the-bed-of-a-sereams;
take;-reservoir;—or-other-body-of-surface-water-and-which-ts

not-a-part-of-that-sarface-water ground surface.

(4) "Ground water area" means an area which, as nearly
as known facts permit, may be designated so as to enclose a
single and distinct body of ground water, which shall be
described horizontally by surface description in all cases
and which may be 1limited vertically by describing known
geological formations should conditions dictate this to be
desirable."

NEW SECTION. Section 10. water right records for

filing with local clerk and recorder. Upcn payment of a fee
established pursuant to 85-2-113, a county clerk and
recorder of the county where the point of diversion or place
of use is located or in which a transfer of water right
occurred may require the department to provide a report of
all water permits, certificates, cnange approvals, or water

right transfer certificates issued or processed by the
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department pursuant to Title 85, chapter 2, parts 3 and 4.
NEW SECTION. Section 11. Repealer. Section 85-2-317,
MCA, is repealed.
NEW SECTION. Section 12. Codification instruction.

{Section 10} is intended to be codified as an integral part
of Title 85, <chapter 2, and the provisions of Title B85,
chapter 2, apply to [section 10}.

NEW SECTION, Section 13. Retroactive applicability.

(1) [Sections 4 and 7, concerning water quality criterial
apply retroactively, within the meaning of 1-2-109, to all
applications pending before the department of natural
resources and conservation for which a permit or change
authorization has not been issued on [the effective date of
this act].

(2) [Sections 6 and 7, concerning certification by a
professional englineer] apply retroactively, within the
meaning of 1-2-109, to all permits for which a notice of
completion has not been [iled on and to change approvals

issued after [the effective date of this act].

NEW SECTION., Section 14. Effective date. [This act! is

effective on passage and approval.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB0266, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

This bill: 1) revises the Montana water use laws; 2) defines the term "groundwater"; 3) clarifies permit exceptions; &)
makes permissive and authorizes fees for the submission of department records of water rights to county clerks and
recorders; and 5) requires the verification of completions of permits and change approvals.

ASSUMPTIONS :

Several proposed water rights changes are merged into this one legislative bill. Some of the proposed changes have fiscal

considerations that need to be evaluated. Assumptions pertaining to the fiscal impacts of these proposed changes are as
follows:

1. Groundwater Definition: By amending the groundwater definition under 85-2-102 (10), MCA; and 85-2-102 (9), MCA
{Temporary) to include any water that is beneath the ground surface, there is no fiscal impact. The amendment in the
groundwater definition will not substantially increase or decrease the permit processing requirements or the certificate
processing requirements,

2. Objections to Applications: Amending the requirements for filing an objection to a permit or change application under
§5-2-308(1)(2), MCA, will not substantially increase or decrease the number of objections filed against new permit or
change applications.

3. Privatize Verification: Requiring the owners of permitted or changed water use developments to provide for verification
of completion of the works by a person with experience in the design, construction, or operation of appropriation works
as proposed under Sections 85-2-315, MCA; 85-2-402 (8), MCA (Temporary); and 85-2-402 (8), MCA (Effective July 1, 1993),
will require the DNRC to prepare rules and monitor the qualified experienced person’s verification reports. Costs to
draft administrative rules to implement this legislation will be $2,000 for each year of the biennium. Operating costs
o prepare new forms to process verification of completed water use developments will be $500 for each year of the
piennium.

4. Water Rights Records Reports: Eliminating the requirement for the DNRC to provide quarterly and/or annual reports as
currently referenced under 85-2-236 (2), MCA; 85-2-312 (5), MCA; B5-2-315 (2), MCA; and 85-2-424 (4), MCA, will save
approximately $2,500 per year.

5. <¢Croundwater Limitation {(repeal of 85-2-317, MCA) has no significant impact. There have been less than five groundwater
applications of this type since the law was passed in 1979.

FISCAL TMPACT:

see neXxt page

_ﬁg LD 229 7

ROD SUNDSTED, BUDGET DIRECTOR DATE LORENTS GROSFIELD, PRIMARY SPONSOR / DATE

Office of Budget and Program Planning
Fiscal Note for SBOZ266, as introduced SB 2‘6




Fiscal Note Request, SB0266, as introduced
Form BD-15

Page 2

FISCAL TMPACT:

No fiscal impact.

EFFECT ON COUNTY OR OTHER LOCAI REVENUES OR EXPENDITURES:

The clerks and recorders will not have water rights records routinely available with this change in the statute. They may
request reports of water rights records from the DNRC to serve their specific needs. If so, the cost of these reports will
be borne by the respective clerks and recorders making the request.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

It is estimated that an average cost for verifying one completed permit or change by a qualified experienced person will be
about $400. Total verification expenses will cost the water users through private verifiers $160,000 per year to complete
verification of permits issued each year.

With private verification, the cost to the public water user will increase substantially, since the certified verification
service will be borne directly by the water user. The state through DNRC will no longer provide verification service to
water users for permits and changes issued after the effective date of this legislation. GCurrently, the DNRC does not have
sufficient staff to maintain pace with the number of permits and changes that are issued annually. In fact, the backlog of
approximately 8,000 unverified permits and changes is increasing by 200 per year.

There is an increasing trend of water users contacting water rights field offices for assistance regarding warer rights
data. The public is seeking and receiving more accurate and timely information from water rights field offices.

TECHNICAL NOTE:

The water quality criteria reference in the title could be deleted since there are no water quality provisions in the
proposed bill,

SB 266



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB0266, as introduced., revised

DESCRIPTION OF PROPOSED LEGISIATION:

*

makes permissive and authorizes fees for the submission of department records of water rights to county clerks and
recorders; and 3) requires the verification of completions of permits and change approvals.

This bill: 1) revises the Montana water use laws; 2) defines the term "groundwater"; 3) clarifies permit exceptions; &)

ASSUMPTIONS :

Several proposed water rights changes are merged into this one legislative bill. Some of the proposed changes have fiscal

considerations that need to be evaluated. Assumptions pertaining to the fiscal impacts of these proposed changes are as
follows:

1. Groundwater Definition: By amending the groundwater definition under 85-2-102 (10), MCA; and 85-2-102 (9), MCA
{Temporary) to include any water that is beneath the ground surface, there is no fiscal impact. The amendment in the
groundwater definition will not substantially increase or decrease the permit processing requirements or the certificate
processing requirements.

2. Objections to Applications: Amending the requirements for filing an objection to a permit or change application under
85-2-308(1)(2), MCA, will not substantially increase or decrease the number of objections filed against new permit or
change applications.

3. Privatize Verification: Requiring the owners of permitted or changed water use developments to provide for verification
of completion of the works by a person with experience in the design, construction, or operation of appropriation works
as proposed under Sections 85-2-315, MCA; 85-2-402 (8), MCA (Temporary); and 85-2-402 (8), MCA (Effective July 1, 1993),
will require the DNRC to prepare rules and monitor the qualified experienced person’s verification reports. Costs to
draft administrative rules to implement this legislation will be $2,000 for each year of the biennium. Operating costs
te prepare new forms to process verification of completed water use developments will be $500 for each year of the
biennium.

4. WVWater Rights Records Reports: Eliminating the requirement for the DNRC to provide quarterly and/or annual reports as
currently referenced under 85-2-236 (2), MCA; 85-2-312 (5), MCA; 85-2-315 (2), MCA; and 85-2-424 (4), MCA, will save
approximately $2,500 per year.

5. Groundwater Limitation (repeal of 85-2-317, MCA) has no significant impact. There have been less than five groundwater
applications of this type since the law was passed in 1979.

FISCAL IMPACT:

Q\M 2= 1 WW %/‘/}

ROD SUNDSTED, BUDGET DIRECTOR DATE LORENTS GROSFIELD, PRIMARY SPONSOR " DATE
Office of Budget and Program Planning

Fiscal Note for SB0266, as introduced, revised 532“



Fiscal Note Request, SB0266, as introduced, revised
Form BD-15
Page 2

ON_ €0 OR_OTHER VENUES OR EXPENDITURES:
The clerks and recorders will not have water rights records routinely available with this change in the statute. Thevw may
request reports of water rights records from the DNRC to serve their specific needs. If so, the cost of these reports will
be borme by the respective clerks and recorders making the request.

There is an increasing trend of water users contacting water rights field offices for assistance regarding water rights
data. The public is seeking and receiving more accurate and timely information from water rights field offices.

TECHNTCAL NOTE:

The water quality criteria reference in the title could he deleted since there are no water quality provisions in the
proposed bill,
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APPROVED BY COMM. ON
NATURAL RESOURCES

SENATE BILL NO. 266
INTRODUCED BY GROSFIELD, BENGTSON, SWYSGOOD,
GRADY, THOFT
BY REQUEST OF THE DEPARTMENT OF

NATURAL RESOURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA
WATER USE LAWS; DEFINING THE TERM "GROUND WATER": CLARIFYING
PERMEIP---EXEEPPIONS OBJECTIONS: MAKING PERMISSIVE AND
AUTHORIZING FEES FOR THE SUBMISSION OF DEPARTMENT RECORDS OF
WATER RIGHTS TO A COUNTY CLERK AND RECORDER: REQUIRING THE
VERIFICATION OF COMPLETIONS OF PERMITS AND CHANGE APPROVALS:
INEHUDING -WAPER-QUALIPY¥-ERITERIA- EIN-FPHE-ISSUANEE-OP-A-PERME?P
OR---EHANGE-—-AUTHORIBATIONT AMENDING SECTIONS 85-2-102,
85-2-113, 85-2-236, 85-2-308, 85-2-312, 85-2-315, 85-2-402,
85-2-424, AND 85-2-501, MCA; REPEALING SECTION 85-2-317,
MCA; AND PROVIDING AN $MMBBIATR EFFECTIVE DATE AND A

RETROACPEIVE AN APPLICABILITY DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill in order
to provide a guideline on the payment of £Eees. Rulemaking
authority is granted to the board of natural resources and
conservation tc establish a fee schedule for payment of fees

to be paid to the department for its costs 1incurred in
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providing water rights record information to a clerk and
recorder. It is the intent of the legislature that the rules
establish a reascnable fee schedule that approximates the
department's actual and necessary c¢osts. A published fee
schedule will enable a clerk and recorder to know the cost

prior to seeking the information from the department.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 85-2-102, MCA, is amended to read:
*85-2-102. {Temporary) Definitions. Unless the context

requires otherwise, in this chapter the following

definitions apply:

{l) "Appropriate” means to:

ta) divert. impound, or withdraw {including by stock
for stock water) a quantity of water;

{b) in the case of a public agency, tc reserve water in
accordance with 85-2-316; or

(¢} in the case of the de urtment of fish, wildlife,

and parks, to lease water in accordance with 85-2-436.

(2) "Beneficial use"”, unless otherwise provided, means:
fa) a use of water for the benefit of the appropriator,
other persons, cor the public, including but not limited to
agricultural (including stock water), domestic, fish and
wildlife, industrial, irrigation, miring, municipal, power,

and recreational uses;

SECOND READING
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{b) a use of water appropriated by the department for
the state water leasing program under 85-2-141 and of water
leased under a valid lease issued by the department under
85-2-141; and

{c}) a use of water by the depacrtment of fish, wildlife,
and parks pursuant to a lease authorized under 85-2-436.

(3) "Board"” means the hboard of natural resources and
conservation provided for in 2-15-3302.

{4) "Certificate"” means a certificate of water right
issued by the department.

(5) "Change in appropriation right" means a change in
the place of diversion, the place of use, the purpose of
use, or the place of storage.

(6} "Commission" means the fish and game commission
provided for in 2-15-3402.

{7) "Declaration" means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973.

(8) 'Department” means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

(9) “Existing right™ means a right to the use of water
which would be protected under the law as it existed prior
to July 1, 1973.

{10) "Ground water" means any water that is beneath the
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tend-——-surface--or--beneath--the--bed--cf--a——streamy—~akery
teservatrr-or-othar-body-of-aurface-water;—and-which-ts~-not
a-part-sf-that—surface-water ground surface.

(11) "Permit" means the permit to¢ appropriate issued by
the department under 85-2-301 through 85-2-303 and 85-2-306
through 85-2-314.

{12) "Person" means an individual, association,

partnership, corporation, state agency, political
subdivision, the United States or any agency thereof, or any
other entity.

(13) "Political subdivision” means any county,
incorporated city or town, public corporation, or district
created pursuant to state law or other public body of the
state empowered to appropriate water but not a private
corporation, association, or group.

{14} "Waste" means the unreasonable loss of water
through the design or

negligent operation of an

appropriation or water distribution facility or the
application of water to anything but a beneficial use.

(15) "Water" means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including but not limited to geothermal water,
diffuse surface water, and sewage effluent.

{16} "Water division"” means a drainage basin as defined

in 3-7-102.

—4- SB 266
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(17) "Water judge" means a judge as provided for in
Title 3, chapter 7.

{18) "Water master" means a master as provided for in
Title 3, chapter 7.

(19) "Well" means any artificial opening or excavation
in the ground, however made, by which ground water is sought
or can be obtained or through which it flows under natural
pressures or is artificially withdrawn. {Terminates June 30,
1993--sec. 11, Ch. &58, L. 1989.)

85-2-102. (Effective July 1, 1993) Definitions. Unless
the context requizres otherwise, in this chapter the
following definitions apply:

(1) “Appropriate™ means to divert, impound, or withdraw
({including by stock for stock water) a quantity of water or.
in the case of a public agency, to reserve water in
accordance with 85-2-316.

(2) “Beneficial use", unless otherwise provided, means:

(a) a use of water for the benefit of the appropriator,
other persons, or the public, including but not limited to
agricultural {including stock water), domestic, £fish and
wildlife, industrial, irrigation, mining, municipal, power,
and recreational uses; and

(b) a use of water appropriated by the department for
the state water leasing program under 85-2-141 and of water

leased under a valid lease issued by the department under
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85-2-141.
(3) “Board" means the Dboard of natural resources and
censervation provided for in 2-15-3302.
{4) "Certificate" means a certificate of water right

issued by the department.

{5) "Change in appropriation right" means a change in
the place of diversion, the place of use, the purpose of
use, or the place of storage.

(6) "Declaration" means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973.

(7) “Department" means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

{(8) "Existing right” means a right to the use of water
which would be protected under the law as it existed prior
to July 1, 1971.

(9) "Ground water” means any water that is beneath the
tand-—surface--or--bheneath--the——hed-—of--a--stream;---taker
feservatr;--—or-other-body-cf-surface-water;-and-which—-is-net
a-part-of-that-surface-water ground surface.

{10} "Permit"” means the permit to appropriate issued by
the department under 85-2-301 through B85-2-303 and 85-2-306
through 85-2-314.

{11) "Person" means an individual, asgsociacion,
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partnership, corporation, state agency, political
subdivision, the United States or any agency thereof, or any
cther entity.

(12) "Political subdivision* means any county,
incorporated city or town, public corporation, or district
created pursuant to state law or other public boedy of the
state empowered to appropriate water but not a private
corporation, asscciation, or group.

(13) "Waste™ means the unreasonable loss of water
through the design or negligent operation ef an
appropriation or water distribution facility or the
application of water to anything but a beneficial use.

(14) "Water"™ means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including but not limited to geothermal water,
diffuse surface water, and sewage effluent.

(15) "Water division" means a drainage basin as defined
in 3-7-102.

(16} "Water judge" means a judge as provided for in
Title 3, chapter 7.

{17) "Water master" means a master as provided for in
Title 3, chapter 7.

(18) "wWell" means any artificial opening or excavation
in the ground, however made, by which ground water is sought

or can be obtained or through which it flows wunder npatural
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pressures or is artificially withdrawn.™

Section 2. Ssection 85-2-113, MCA, is amended to read:

*85-2-113. Board powers and duties. (1) The board may
prescribe fees or service charges for any public service
rendered by the department under this chapter, including
fees for the filing of applications or for the issuance of
permits and certificates, for rulemaking hearings under
85-2-319, for administrative hearings conducted under this
chapter, for investigations concerning permit revocation,
for field wverification of issued and completed permits, and
all change approvals. There shall be no fees for any action
taken by the department at the request of the water judge or
for the issuance of certificates of existing rights.

(2) The board may adopt rules necessary to implement
and carry out the purposes and provisions of this chapter.
These rules may include but are not limited to rules to:

(a) govern the issuance and terms of interim permits
authorizing an applicant for a regular permit under this
chapter to begin appropriating water immediately, pending
final approval or denial by the department of the
application for a regular permit;

(b} require the owner or operator of appropriation
facilities to install and maintain suitable controlling and
measuting devices, except that the board may not require a

meter on a water well outside of a controlled ground water
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area or proposed controlled ground water area unless the
maximum appropriation of the well is in excess of 06

gations-a-minuee the limitation contained in 85-2-306(1};

{c) require the owner or operator of appropriation
facilities to report to the department the readings of
measuring devices at rteasonable intervals and to file
reports con appropriations: and

{d) regulate the construction, use, and sealing of
wells to prevent the waste, contamination, or pollution of
ground water.

{3} The board shall adopt rules providing for and
governing temporary emergency appropriations, without prior
application Eor a permit, necessary to protect 1lives or
property.”

Section 3. Ssection 85-2-236, MCA, is amended to read:

"85-2-236. Certificate of water right. {3} When a final
decree is entered, the water judge shall send a copy to the
department. Except as provided in 85-2-306, the department
shall on the basis of the final decree issue a certificate
cf water right to each person decreed an existing right. The
original of the certificate shall be sent to the person to
whom the right is decreed. The department shall keep a copy
of the certificate in its office in Helena.

$2y--Pre-department-ahati-provide-ea--che--county--cierk

and—recorder—ef-the-county—vherein-thevpcint—ofudiversicn—or
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place--of--use--is--located--quarterty-repores—and-an-annuat
summary-report-of-ati-certificates-of-water-right-tasued--by
ehe-daparement-within-the-county="
Section 4. section 85-2-308, MCA, is amended to read:
“B85-2-308. Objections. {1) (a) An objection to an
application for a permit must be filed by the date specified
by the department under 85-2-307(2).

t2¥(b) The objection to an application for a permit

must state the name and address of the objector and facts
tending to show that there-are—ne—unappropriated--waters—-in
the---proposed---ssurece;---that-——-the---propased---meana--of
appropriation—-are--inadequater-—thae-—the-—-preperty; —water
rights;-or-intereats-of--the--objector--woutd--be--advarsety
affected-—-by--the--proposed-appropriatieny-that-the-proposed
nae-pf-water-is-not-a-beneficinat-use;-or-that--che-—proposed
use--witi-—-interfere-unreasonabiy-with-other-pianned-nses-or
devetopments-for-which-a—permit-has-been-issued-or-for-which

water-has-been-reserved one _or more of the criteria in

85-2-311 are not met.

(2) For an application for a change in appropriaticn

rights, the objection must state the name and address of the

objector and facts tending to show that one or more of the

criteria in 85-2-402 are not met.

(3) A PERSON HAS STANDING TO FILE AN OBJECTION UNDER

THIS SECTION IF THE PROPERTY, WATER RIGHTS, OR INTERESTS OF
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THE OBJECTOR WOULD BE ADVERSELY AFFECTED BY THE PROPOSED

AFPPROPRIATION.

(4) FOR AN APPLICATION FOR A RESERVATION OF WATER, THE

OBJECTION MUST STATE THE NAME AND ADDRESS OF THE OBJECTOR

AND FACTS TENDING TO SHOW THAT ONE OR MORE OF THE CRITERIA

IN 85-2-316 ARE NOT MET."

Section 5. 5Section 85-2-312, MCA, is amended to read:

"85-2-312. Terms of permit. (1) The department may
issue a permit for less than the amount of water requested,
but in no case may it issue a permit for more water than is
requested or than can be beneficially used without waste for
the purpose stated in the application. The department may
require modification of plans and specifications for the
appropriation or related diversion or construction. The
department may issue a permit subject to terms, conditions,
restrictions, and 1limitations it considers necessary to
satisfy the criteria listed in 85-2-311, and it may issue
temporary or seascnal permits. A permit shall be issued
subject to existing rights and any final determination of
those rights made under this chapter.

{2) The department shall specify in the permit or in
any authorized extension of time provided in subsection (3},
the time limits for commencement of the appropriation works,
completion of construction, and actual application of the

water to the proposed beneficial use. In fixing those time
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limits, the department shall consider the cost and magnitude
of the project, the engineering and physical features to be
encountered, and, on projects designed for gradual
development and gradually increased use of water, the time
reasonably necessary for that gradual development and
increased use. The department shall issue the permit or
authorized extension of time subiject to the terns,
conditions, restrictions, and limitations it considers
necessary to ensure that the work on the appropriation is
commenced, conducted, and completed and that the water is
actually applied in a timely manner to the beneficial use
specified in the permit,

(3) The department may, upon & showing of good cause,
extend time limits specified in the permit for commencement
of the appropriation works, completion of construction, and
actual application of the water to the proposed beneficial
use. All requests for extensions of time must be by
affidavit and must be filed with the department prior to the
expiration of the time limit specified in the permit or any
previously authcorized extension of time. The department may
issue an order temporarily extending the time 1limit
specified in the permit for 120 days or until the department
has completed its action under this section, whichever is
greater. Upon receipt of a proper request for extension of

time, the department shall prepare a notice containing the
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facts pertinent to the request for extension of time and
shall publish the notice in a newspaper of general
circulation in the area of the source. The department may
serve notice by first-class mail upon any public agency or
other person the department determines may be interested in
or affected by the request for extension of time. The
department shall hold a hearing on the request for extension
of time on its own motion or if requested by an interested
party. The department may grant the extension of time in the
absence of a hearing if no requests £for a hearing are
received and the extension of time is granted as requestedq,
or the department may grant the extension of time in a
modified form by following the process established in
B5-2-310(2). Subsequent extensions of time may be made in
the same manner,

(4) The criginal of the permit shall be sent to the
permittee, and a copy shall be kept in the office of the
department in Helena.

+53--Phe-department-shati-provide-to-—the—-ceunky-—-cierk
and-recorder-of-the—county-wherein-the-point-ef-diversion-or
pisce-—of--use-—-is-—tecated--quarterty-reports—and-an-annuat
summary-repore—of-ati-water-right-permitar-cercificates;-and
chenge--apprevais——issued——by--the--deparetment—~within--—the

countyr"

Section 6. Section 85-2-315, MCA, is amended to read:
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*“85-2-315. Certificate of water right. +%¥ Upon actual
application of water to the proposed beneficial wuse within
the time allowed, the permittee shall notify the department
that the appropriation has been properly completed. The

notification must contain a certified statement by a person

with experience in the design, constructicn, or cperation of

appropriation works that the appropriation has been properly

completed in substantial accordance with the terms and

conditions of the permit, The department may then inspect

the appropriation, and if it determines that the
appropriation has been completed in substantial accordance
with the permit, it shall issue the permittee a certificate
of water right. The original of the certificate shall be
sent to the permittee, and a duplicate shall be kept in the
office of the department in Helena.

$24--Phe--deparement—-shall--provide—to-the-county-clerk
and-recorder-af-the-canney-wherein-the-point-cf-diversion-or
prace-af-nap—is-tocated——quarteriy--reports--and--an—-annaeal
summary--report-of-ati-certificates-cf-water-righe-tssued-by
the-department-within—the-county-"

Section 7. Section 85-2-402, MCA, is amended to read:

"85-2-402. (Temporary) Changes in appropriation rights.
{1y An appropriator may not make a change in an
appropriation right except as permitted under tnis section

and with the approval of the department or, if applicable,
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of the legisiature.

(2) Except as provided in subsections {(3) through (S),
the department shall approve a change in appropriation right
1f the appropriator proves by substantial credible evidence
that the following criteria are met:

{a) The proposed use will not adversely affect the
water rights of other persons or other planned uses or
develcopments for which a permit has been issued or for which
water has been reserved.

(b) Except for a lease authorization pursuant to
B5-2-436 that does not require appropriation works, the
proposed means of diversion, construction, and operation of
the appreopriation works are adeguate,

(¢) The proposed use of water is a beneficial use.

(d) The applicant has a possessory interest, or the
written consent of the person with the possessory interest,
in the property where the water is to be put to beneficial
use.

(3) The department may not approve a change in purpose
of use or place of use of an appropriation of 4,000 or more
acre-feet of water a vyear and 5.5 or more cubic feet per
second of water unless the appropriator proves by
substantial credible evidence that:

(a) the criteria in subsection (2) are met;

(b) the proposed change i1s a reasonable use, A finding
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of reasonable use must be based on a consideration of:

(i) the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and aquatic life;

(ii) the benefits to the applicant and the state;

{iii) the effects on the gquantity and quality of water
for existing uses in the source of supply;

{iv) the availability and feasibility of using
low-quality water for the purpose for which application has
been made;

{v) the effects on private property rights by any
creation of or contribution to saline seep; and

{vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

{4) The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water being consumed unless:

(a) the applicant proves by clear and convincing
evidence and the department finds that the criteria in

subsections {2) and {(3) are met; and
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{b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings,

(S) (a) The state of Montana has 1long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the wvarious Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-of-gtate transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before out-of-state use may occur:

(b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
ocutside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

(i} depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subsection (2) or (3) are met;

(ii} the proposed out-cf-state use of water 1is not
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contrary to water conservation in Montana; and

(iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{c} In determining whether the appropriator has proved
by clear and convincing evidence that the reguirements of
subsections (5)}(b)(ii) and (5)(b){iii} will be met, the
depar tment and, if applicable, the legislature shall
consider the following factors:

(i) whether there are present or projected water
shortages within the state of Montana;

{ii) whether the water that is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana:

(iii) the supply and sources of water available to the
applicant in the state where the applicant inteands to use
the water; and

{iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

(d) When applying for a change in appropriatiocn right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of

water.
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(6) For any application for a change in appropriation
right involving 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
85-2-307 and shall hold one or more hearings in accordance
with 85-~2-309 prior to its approval or denial of the
proposed change. The department shall provide notice and may
hold one or more hearings upon any other proposed change if
it determines that a change might adversely affect the
rights of other persons.

(7) The department or the legislature, if applicable,
may approve a change subject to teras, ceonditions,
restrictions, and limitations as it considers necessary to
satisfy the criteria of this section, including 1limitations
on the time for completion of the change. The department may
extend time 1limits specified in the change approval under
the applicable criteria and procedures of 85-2-312(3}.

{(8) Upon actual application of water tg the proposed

beneficial use within the time allowed, the appropriator

shall notify the department that the appropriation has been

properly completed. The notification must contain a

certified statement by a person with experience in the

design, construction, or operation of appropriation works

that the appropriation has bheen properly completed in

substantial accordance with the terms and conditions of the
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change approval,

t8+(9) If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator to show
cause why the <change approval should not be modified or
revoked, If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

t3¥(10) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

t¥83(11) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by £filing an application for change pursuant to this
section.

t:+3{12} A change in appropriation right contrary to the
provisions of this section is invalid. an officer, agent,
agency, or employee of the state may not knowingly permit,
aid, or assist in any manner an unauthorized change in
appropriation right. A person or corporation may not,
directly or indirectly, personally or through an agent,
officer, or enmployee, attempt to change an appropriation

right except in accordance with this section. {Terminates
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June 30, 1993--sec. 11, Ch. 658, L. 1989.)

85-2-402,. (Effective July 1, 1993) Changes in
appropriation rights. (1) An appropriator may not make a
change in an appropriation right except as permitted under
this section and with the approval of the department or, if
applicable, of the legislature.

(2) Except as provided in subsections (3) through (5},
the department shall approve a change in appropriation right
if the appropriator proves by substantial credible evidence
that the following criteria are met;

{a} The proposed use will not adversely affect the
water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved.

{(b) The proposed means of diversion, construction, and
operation of the appropriation works are adequate.

{c}) The proposed use of water is a beneficial use.

{d) The applicant has a possessory interest, or the
written consent of the person with the possessory interest,
in the property where the water is to be put to beneficial
use.,

{3) The department may not approve a change in purpose
of use or place of use of an apprepriation of 4,000 or more
acre-feet of water a year and 5.5 or more cubic feet per

second of water unless the appropriator proves by
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substantial credible evidence that:

(a) the criteria in subsection {2) are met;

{b) the proposed change is a reasonable use. A finding
of reasonable use must be based on a consideration of:

(i) the existing demands on the state water supply., as
well as projected demands for water for Ffuture beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and aquatic life;

{ii) the benefits to the applicant and the state;

({iii) the effects on the quantity and quality of water
for existing uses in the source of supply;

{iv) the availability and feasibility of using
low—quality water for the purpose for which application has
been made;

(v) the effects on private property rights by any
creaticon of or contribution to saline seep; and

{vi) the probable significant adverse environmental
impacts o©of the proposed use of water as determined by the
department pursuant to Title 7%, chapter 1, or Title 75,
chapter 20.

(4) The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre-feet of water a year and 5.5 or more cubic feet

per second of water being consumed unless:
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{a) the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subsections (2) and (3) are met; and

(b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

(5) (a) The state of Montana has long recognized the
importance cof conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the various Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditicns, the
cut-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following c¢riteria must
be met before ocut-of-state use may occur:

(b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

(i) depending on the volume of water diverted or
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consumed, the applicable criteria and procedures of
subsection (2) or {3) are met;

{ii} the proposed out-of-state use of water is not
contrary to water conservation in Montana; and

{iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{¢) 1In determining whether the appropriatcr has proved
by clear and coavincing evidence that the requirements of
subsections (5){(b}(ii) and (S){b}(iii) will be met, the
department and, if applicable, the legislature shall
consider the following factors:

{i) whether there are present or projected water
shortages within the state of Montana:

(ii) whether the water that 1is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

{ili) the supply and scurces of water available to the
applicant in the state where the applicant intends to use
the water; and

(iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

td) When applying for a change in appropriation right

to withdraw and transport water for use outside the state,

-24- SB 266



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0266/02

the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water,

{6) For any application for a change in appropriation
right involving 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
85-2-307 and shall hold one or more hearings in accordance
with 85-2-309 prior to its approval or denial of the
proposed change. The department shall provide notice and may
hold one or more hearings upon any other proposed change if
it determines that such a change might adversely affect the
rights of other persons.

{7) The department or the legislature, if applicable,
may approve a change subject to such terms, conditions,
restrictions, and limitations as it considers necessary to
satisfy the criteria of this section, including limitaticns
on the time for completion of the change. The department may
extend time limits specified in the change approval under
the applicable criteria and procedures of 85-2-312(3).

{8) Upon actual application of water to the proposed

beneficial use within the time allowed, the appropriator

shall notify the department that the appropriation has been

properly completed, The notification must contain a

certified statement by a person with experience in the
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design, construction, or operation of appropriation works

that the appropriation has been properly completed in

substantial accordance with the terms and conditions cf the

change approval.

t83(9) If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revoked, If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

+9%(10) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

t¥8¥(11) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application fer change pursuant to this
section.

t113(12) A change in appropriation right contrary to the
provisions of this section is invalid. No officer, agent,
agency, or employee of the state may knowingly permit, aid,
cr assist 1in any manner such unauthorized change in

appropriation right. No person or corporation may, directly

-26- SB 266



w o e Ny

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

8B 0266/02

or indirectly, persconally or through an agent, officer, or
employee, attempt to change an appropriation right except in
accordance with this section.”

Section 8. Section 85-2-424, MCA, is amended to read:

*85-2-424. PFiling. (1) The transferor of a water right
or his agent or representative shall file with the
department a water right transfer certificate within €0 days
of recording a deed or other instrument evidencing a
transfer of real property.

(2) Except in the case of a transfer of real property
served by a public service water supply, when any person
presents for recording a deed or other instrument evidencing
a transfer of real property, the realty transfer certificate
shall note whether or not the transfer includes a transfer
of water rights., If the realty transfer certificate notes a
transfer of water rights, the clerk and recorder shall
provide such person the form prescribed under 85-2-423 for
the transfer of water rights. The recording of the deed or
other instrument shall not be delayed because of the
transfer of the water rights.

(3) The county clerk and recorder gshall send to the
department a list of all transfers that involve transfers of
water rights. The 1ist must be sent every month and must
include all transfers for the month immediately preceding

the date of submittal to the dJepartment. The list must
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include the names and addresses of all parties to the
transfer and a legal description of the land subject to the
transfer.

{4y-—Fhe-department-shati-send-a-reference-copy-—cf—-the
watar--right-transfer—certificate-to-the-office-of-the-chief
water—judge-and-to-the-ecounty——etavk-—-and--recardepr-—in——the
econnty-in-whieh-the-transfer-sccurreds"

Section 9. Section 85-2-501, MCA, is amended to read:

"85-2-501. Definitions. Unless the context requires
otherwise, in this part the following definitions apply:

{1} "Aquifer" means any underground geological
structure or formation which is capable of yielding water or
is capable of recharge.

{2) "Bureau" means the Montana state bureau of mines
and geology provided for in 20-25-211.

(3) "Ground water" means any fresh water that is
beneath the iand--surface--or-bencath-the-bed-af-a-serreams;
taker-reservairr—or-cther-pady-of-surface-water-and-which-is
not-a-part-of-that-surface-waeer ground surface.

(4) "Ground water area" means an area which, as nearly
as known facts permit, may be designated so as to enclose a
single and distinct body of ground water, which shall be
described horizontally by surface description in all cases
and which may be limited vertically by describing known

geological formations should conditions dictate this to be
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desirable."

NEW SECTION. Section 10. water «right records for
filing with local clerk and recorder. Upon payment of a fee
established pursuant to 85-2-113, a county clerk and
recorder of the county where the point of diversion or place
of use is located or in which a transfer of water right
occurred may require the department to provide a report of
all water permits, certificates, change approvals, or water
right transfer certificates issued or processed by the
department pursuant to Title 85, chapter 2, parts 3 and 4.

NEW SECTION, Section 11. Repealer, Section 85-2-31i7,
MCA, is repealed.

NEW SECTION. Section 12. codification instruction.
[Section 10] is intended to be codified as an integral part
of Title 85, chapter 2, and the provisions of Title 85,
chapter 2, apply to [section 10].

NEW SECTION. Section 13. “metrroastive —— -~ applitability
APPLICABILITY. ti}——-{Secticna——é--and-—-F7--concerning——-water
quatity-critertet-appity-retroactivery;-within-the-meantng-af
1-2-1897~-to--ati-appiications-pending-before-che-deparement
of-natural-resources-and-conservation-for-which-a-permit—-or
change--authorization-has-not-been-issued-on-—-fthe-effective
date-cf-this-actis

t2% [Sections 6 and 7], concerning certification by a

professional-engineer} PERSON WITH EXPERIENCE IN.THE DESIGN,
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CONSTRUCTION, OR OPERATION OF APPROPRIATION WORKS, apply

retroactivetyr-within-the-meaning-of-1+-2-3897 to all permits
for-which-a-notice-of-comptetion-has-noet-been-fited--on and
to change approvals issued after [the effective date of this
act].

NEW SECTION. Section 14. Effective date. {This act] is
effective on-passage-mnd-apprevat JULY i, 1991.

—-End-
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SENATE BILL NO. 266
INTRODUCED BY GROSFIELD, BENGTSON, SWYSGOOD,
GRADY, THOFT
BY REQUEST OF THE DEPARTMENT OF

NATURAL RESOURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA
WATER USE LAWS:; DEFINING THE TERM "GRCUND WATER": CLARIFYING
PERMEY---BNEBPTIONTS OBJECTIONS; MAKING PERMISSIVE AND
AUTHORIZ ING FEES FOR THE SUBMISSION OF DEPARTMENT RECORDS OF
WATER RIGHTS TO A COUNTY CLERK AND RECORDER; REQUIRING THE
VERIFICATION OF COMPLETIORS OF PERMITS AND CHANGE APPROVALS;
INCHHDENG -WATER-QUALIPY -ERITERIA-IN-PHRE-ISSUANECE-OP-A-PERMET
OR--—ECHANGE- - -AUTHORIBAPION AMENDING SECTIONS 85-2-102,
85-2-113, 85-2-236, 85-2-308, B5-2-312, 85-2-315, 85-2-402,
85-2-424, AND B5-2-501, MCA; REPEALING SECTION 8%5-2-317,
HCA:. AND PROVIDING AN IMMEBIAPE EFFECTIVE DATE AND A
RETROGAETIVE AN APPLICABILITY DATE."

STATEMENT OF INTENT
A statement of intent is reguired for this bill in order
to provide a guideline on the payment of fees. Rulemaking
authority is granted to the board of natural resources and
conservation to establish a fee schedule For payment of fees

to be paid to the department for its costs incurred in

‘!Egé!ywolﬂﬁmuwcnwnd

'SB 0266/02

There are no changes in this bill,
and will not be reprinted. Please
refer to yellow copy for complete
text.

THIRD READING
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HOUSE STANDING COMMITTEE REPORT

March 20, 1991}
Page 1 of 1

Mr., Speaker: We, the committee on Natural Resources report

that Senate Bill 266 (third reading copy -- blue} be concurred

in as amended ,
Signed: ﬂd’g @/%{1-7
v Bob Raney, Ch?drman

Carried by: Rep.Ewudy

And, that such amendments read:

1. Title, lines 16 and 17.
Following: "MCA;" on line 16
Strike: "REPEALING SECTION 85-2-317, MCA;"

2. Page 29, lines 11 and 12,
Strike: section 11 in its entirety
Renumber: subsequent sections

B 260k
HOUSE



HOUSE COMMITTEE OF THE WHOLE AMENDMENT
Senate Bill 266
Representative Grady

April 6, 1991
Page 2 of 2

. 3. page 29, line 16.
April 6, 1991 9:27 .
e ' Page 1 Ofa? Following: “section"
Strike: "10"
Mr. Chairman: I move to amend Senate Bill 266 (third reading Insert: "11"

copy == blue), .
4. Page 29, line 24.
Following: “and"

Signed: 4?, éf&! :ﬁ ’ Strike: "7:
Representative Grady Insert: "8

And, that such amendments to Senate Bill 266 read as follows:

1. Title, line 15.
Following: ®=85-2-315"
Insert: "85-2-317"

Insert: " Section 7. Section BS5-2-317, MCA, is amended to read:
"85~2-317, Limitation on appropriation of ground water. (1)

After May—3r—31998;neo—epplication—feor-o-permit—to—appreprinte

ground—water—in—excess—ofi 3 006——aepe—feet—per—year-may—be

[the effective date of this act], the
department may not approve a permit to appropriate ground water
in excess of 3,000 acre feet per year unless:

{a} the applicant proves and the department finds that the
applicable criteria in B5-2-311 are met; and

{b} the department then petitions the legislature and the
legislature affirms the decision of the department after cne or
moxre public hearings,

(2} Subsection (1) applies to any permit to appropriate
ground water for which application has been made but which has
not been granted as of May 7, 1979,

(3) This section does not apply to appropriations by
municipalities for municipal use or to appropriations for public
water supplies as defined in 75-6-102 or to appropriations for
the irrigation of cropland owned and operated by the applicant.

{4} Any person, association, cerporation, or other entity
that applies for a permit to appropriate ground water, singularly
or collectively, for the purpose of circumventing this section is
punishable by a fine not exceeding §5,0006.™"

2. Page 29, line 14.
Following: "Section®
strike: "10"
Insert: "11°"

ADOPT
[ , 26l -1
SLe  HOUSE
REJECT 730927CH, Hpd

8 2l



HOUSE COMMITTEE OF THE WHOLE AMENDMENT
Senate Bill 2&6
Representative O'Keefe

April &, 1991 1:01 pm
Page 1 of 1

Mr. Chairman: I move to amend Senate Bill 266 (third reading
copy -- blue}.

Signed:
Representative

And, that such amendments to Senate Bill 266 read as follows:

1. Page 28, line 16.
Following: “#resh"”
Ingert: “fresh”
Strike: "that is"

2. Page 28, line 19,

Strike: "ground surface"”
Insert: ';ana surface or beneath the bed of a stream, lake,

reservoir, or other body of surface water and which is not a
part of that surface water”

< 58204
HOUSE

731300CW . HSF

ADOPT

REJECT
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SENATE BILL NO. 266
INTRODUCED BY GROSFIELD, BENGTSON, SWYSGOOD.,
GRADY, THOFT
BY REQUEST OF THE DEPARTMENT OF

NATURAL RESQURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA
WATER USE LAWS; DEFINING THE TERM "GROUND WATER™; CLARIFYING
PERMIP-—-BXCEPTIONT OBJECTIONS; MAKING PERMISSIVE AND
AUTHORIZING FEES FOR THE SUBMISSION OF DEPARTMENT RECORDS OF
WATER RIGHTS TO A COUNTY CLERK AND RECORDER; REQUIRING THE
VERIFICATION OF COMPLETIONS OF PERMITS AND CHANGE APPROVALS;
ENCLUDBING-WATER-QUABITY-CRIPERIA-IN-PHE-I550ANCE-OF-A-PERME?P
OR---EHANGE---AUPHORIBATIONS AMENDING SECTIONS 85-2-102,
85-2-113, B85-2-236, B85-2~-308, B5-2-312, 85-2-315, 85-2-317,
85-2-402, AND 85-2-424, ANP-85-2-58%; MCA; REPEALING-SEETION
85-2-317y-MEAs AND PROVIDING AN ¥MMEB:A¥E EFFECTIVE DATE AND

A-REPROAETEVE AN APPLICABILITY DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill in order
to provide a guideline on the payment of fees. Rulemaking
authority is granted to the board of natural resources and
conservation to establish a fee schedule for payment of fees

tc be paid to the department for its costs incurred in
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providing water rights record information to a clerk and
recorder. It is the intent of the legislature that the rules
establish a reascnable fee schedule that approximates the
department's actual and necessary costs. A published fee
schedule will enable a clerk and recorder to know the cost

prior to seeking the information from the department,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. sSection 85-2-102, MCA, is amended to read:
"8§5-2-102. (Temporary) Definitions. Unless the context

requires otherwise, in this chapter the following

definitions apply:

(1) “Appropriate" means to:

{a} divert, impound, or withdraw (including by stock
for stock water) a quantity of water:

{(b) in the case of a public agency, to reserve water in
accordance with 85-2-316; or

{e) in the case of the department of fish, wildlife,
and parks, to lease water in accordance with B5-2-436.

{2) "Beneficial use", unless otherwise provided, means:

fa) a use of water for the benefit of the appropriator,
other persons, or the public, including but not limited to
agricultural {including stock water), domestic, fish and
wildlife, industrial, irrigaticn, mining, municipal, power,

and recreational uses;

-2- SB 266
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(b) a use of water appropriated by the department for
the state water leasing program under B85-2-141 and of water
leased under a valid lease issued by the department under
85-2-141; and

{c} a use of water by the department of fish, wildlife,
and parks pursuant to a lease authorized under B85-2-436.

{3) "Board" means the board of natural resources and
congervation provided for in 2-15-3302.

{4) *"Certificate" means a certificate of water right
issued by the department.

{5) “Change in appropriation right" means a change in
the place of diversion, the place of use, the purpose of
ugse, or the place of storage.

(6) *Commission" means the fish and game commission
provided for in 2-15-3402.

{7) "Declaration" means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973.

(8) ‘"Department" means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

(9) “Existing right" means a right to the use of water
which would be protected under the law as it existed prior
to July 1, 1973.

(10) "Ground water" means any water that is beneath the

-3- SB 266
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tand---surface-—ar——-beneath--the--bed--af--a--streany-——inkes
reserveiry-or-other-body-af-asusface-water;-and-whieh-ts--not
a-part-of-that-surface-water ground surface.

(11) "Permit" means the permit to appropriate issued by
the department under 85-2-301 through 85-2-303 and 85-2~306
through 85-2-314.

{12) "Person" means an individual, association,
partnership, corporation, state agency, political
subdivision, the United States or any agency thereof, or any
other entity.

{13) "Political subdivision” means any county.,
incorporated city or town, public corporation, or district
created pursuant to state law or other public body of the
state empowered to appropriate water but not a private
corporation, association, or group.

(14) "Waste" means the unreasonable loss of water
through the design ot negligent operation of an
appropriation ar water distribution facility or the
application of water to anything but a beneficial use.

{15) "Water” means all water of the state, surface and
subsurface, regardless of 1its character or manner of
cccurrence, including but not limited to geothermél water,
diffuse surface water, and sewage effluent.

(16) "Water division” means a drainage basin as defined

in 3-7-102.
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(17) "Water judge" means a Jjudge as provided for in
Title 3, chapter 7.

{18) "wWater master” means a master as provided for in
Title 3, chapter 7.

(19) “Well® means any artificial opening or excavation
in the ground, however made, by which ground water is sought
or can be obtained or through which it flows under natural
pressures or is artificially withdrawn. {Terminates June 30,
1993--sec. 11, Ch., 658, L. 1989.}

a5-2-102. (Effective July 1, 1993) Definitions. Unless
the context requires otherwise, in this chapter the
following definitions apply:

(1) "Appropriate* means tc divert, impound, or withdraw
{including by stock for stock water) a guantity of water or,
in the case of a public agency, to reserve water in
accordance with 85-2-1316,

(2} "Beneficial use", unless otherwise provided, means:

(a) a use of water for the benefit of the appropriator,
other persons, or the public, including but not limited to
agricultural (including stock water), domestic, fish and
wildlife, industrial, irrigation, mining, municipal. power,
and recreational uses; and

(b) a use of water appropriated by the department for
the state water leasing program under 85-2-141 and of wacer

leased under a valid lease issued by the department under
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85-2-141.

(3) "Board" means the board of natural resources and
conservation provided for in 2-15-3302.,

(4) “Certificate" means a certificate of water right
issued by the department.

(5) "Change in appropriation right" means a change in
the place of diversicn, the place of use, the purpose of
use, or the place of storage.

(6) “"Declaration" means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973.

{7) ‘"Department” means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

{8) "“Existing right” means a right to the use of water
which would be protected under the law as it existed prior
to July 1, 1973.

{9) "Ground water"™ means any water that is beneath the
land--surface--or--beneath--the--bed--of--a--stream;——~-iakey
teservoiry--or-other-body-of-surface-warery-and-which-is-not
a-part-of-chat-surface-water ground surface.

{10) "Permit" means the permit to appropriate issued by
the department under 85-2-301 through 85-2-303 and 85-2-306
through 85-2-314,

{11} "Person" means an individual, association,

-6- SB 266
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partnership, corporation, state agency, political
subdivision, the United States or any agency therecf, or any
other entity,

(12) "Political subdivision" means any county,
incorporated city o©or town, public corporation, or district
created pursuant te state law or other public body of the
state empcowered to appropriate water but not a private
corporation, association, or group.

(13) "Waste" means the unreasonable 1083 of water
through the design or negligent operation of an
appropriation or water distributicn facility or the
application of water to anything but a beneficial use,

{14) "Water" means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including bﬁt not limited to geothermal water,
diffuse surface water, and sewage effluent.

{15) "Water division" means a drainage basin as defined
in 3-7-102.

{(16) “Water judge” meana a judge as provided for in
Title 3, chapter 7.

{17) "Water master” means a master as provided for in
Ticle 3, chapter 7.

(18) "Well" means any artificial opening or excavation
in the ground, however made, by which ground water is sought

or can be obtained or through which it flows wunder natural
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preagsures or is artificially withdrawn.™

Section 2. Ssection B5~2-113, MCA, is amended to read:

“g5-2-113. Board powers and duties. (1) The board may
prescribe fees or gervice charges for any public service
rendered by the department under this chapter, including
fees For the filing of applications or for the issuance of
permits and certificates, for rulemaking hearings under
85-2-319, for administrative hearings conducted under this
chapter, for investigations concerning peramit revocation,
for field verification of issued and completed permits, and
all change approvals. There shall be no fees for any action
taken by the department at the request of the water judge or
for the issuance of certificates of existing rights.

(2) The board may adopt rules necessary to implement
and carry out the purposes and provisions of this chapter.
These rules may include but are not limited to rules to:

{(a) govern the issuance and terms of interim permits
authorizing an applicant for a regular permit under this
chapter to begin appropriating water immediately, pending
final approval or denial by the department of the
application for a reqgular permit;

(b) require the owner or operator of appropriation
facilities to install and maintain suitable controlling and
measuring devices, except that the board may not require a

meter on a water well outside of a controlled ground water
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area or proposed controlled ground water area unless the
maximum appropriation of the well is in excess of 166

gatrons-a-minuee the limitation contained in 85-2-306(1):

{c} require the owner or operator of appropriation
facilities te report to the department the readings of
measuring devices at reasonable intervals and to file
reports on appropriations;: and

(d) regulate the construction, use, and sealing of
wells to prevent the waste, contamination, or pollution of
ground water.

(3) The board shall adopt rules providing for and
governing temporary emergency appropriations, without prior
application for a permit, necessary to preotect lives or
property."

Section 3. Section 85-2-236, MCA, is amended to read:

“85-2-236. Certificate of water right. ¢}y When a final
decree is entered, the water judge shall send a copy to the
department. Except as provided in 85-2-306, the department
shall on the basis of the final decree issue a certificate
of water right to each person decreed an existing right. The
original of the certificate shall be sent to the person to
whom the right is decreed. The department shall keep a copy
of the certificate in its office in Helena.

t2+-~Phe-deparemene-shati-provide-to--the--county--clerk

and-recorder-of-the-county-wherein-the-poine-of-diversion-or
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piace--of--nse--is--tocated-—-quarteriy-reports-and-an-annuat
summary-repore-of-ati-certificates-ef-water-right-taaned--by
the-deparement-within-the-connty="
Section 4, section 85-2-308, MCA, is amended to read:
"85-2-308. Objections. (1) {a] An cbjection to an
application for a permit must be filed by the date specified
by the department under 85-2-307(2).

t2¥({b} The objection to an application for a permit

must state the name and address of the objector and facts
tending te show that there-are-no-unsppropriated--waters——in
the---proposed---sourcey-~--that--—-ehe--—-propesed---means—-cf
appropriation--are~-inadequatey;--that--the--prepertyy——water
rightsy-or-intereses-of--che--objector--wonid-—be--adversely
affected--by--the--proposed-appreopriatieny-that-the-proposed
use-of-water—is-not-a-beneficiat-nse;-or-that—--the--praposed
use--witi--interfere-unreasonsbiy-with-other-pianned-uses-or
develepments-faor-which-a-permit-has-been-+3sued-or-for-which

water-has-peen-reserved one or more of the criteria in

85-2-311 are not met.

(2) For an application for a change in appropriation

rights, the objection must state the name and address of the

objector and facts tending to show that one or more of the

criteria in 85-2-402 are not met,

{3) A PERSCN HAS STANDING TO FILE AN OBJECTICN UNDER

THIS SECTION IF THE PROPERTY, WATER RIGHTS. OR INTERESTS OF
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THE QBJECTOR WOULD BE ADVERSELY AFFECTED BY THE PROPOSED
APPROPRIATION,

{4) FOR AN APPLICATION FOR A RESERVATION OF WATER, THE

OBJECTION MUST STATE THE NAME AND ADDHESS OF THE OBJECTOR

AND FACTS TERNDING TO SHOW THAT ONE OR MORE OF THE CRITERIA

IR 85-2~-316 ARE NOT MET."

Saction 5. Section 85-2-312, MCA, is amended to read:

“85-2-312. Terms of permit. (1) The department may
issue a permit for less than the amount of water requested,
but in no case may it issue a permit for more water than is
requested or than can be beneficially used without waste for
the purpose stated in the application. The department may
tequire modification of plans and specifications for the
appropriation or related diversion or construction. The
deéepartment may issue a permit subject to terms, conditicns,
restrictions, and limitations it considers necessary to
satisfy the criteria 1listed in 85-2-311, and it may issue
temporary or seasonal permits. A permit shall be issued
subject to existing rights and any final determination of
those rights made under this chapter.

{2) The department shall specify in the permit or in
any authorized extension of time provided in subsection {(3),
the time limits for commencement of the appropriation works,
completion of construction, and actual application of the

water to the proposed beneficial use. In fixing those time
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limits, the department shall consider the co8t and magnitude
of the project, the engineering and physical features to be
enagountered, and, on projects designed for gradual
development and gradually increased use of water, the time
reasonably necessary for that gradual development and
increased wuse. The department shall issue the permit or
authorized extension of time subject to the terms,
conditions, restrictions, and 1limitations it considers
necessary to ensure that the work on the appropriation is
commenced, conducted, and completed and that the water is
actually applied in a timely manner to the beneficial wuse
specified in the permit.

(3) The department may, upon a showing of good cause,
extend time limits specified in the permit for commencement
of the appropriation works, completion of construction, and
actual application of the water to the proposed beneficial
use. All requests for extensiona of time must be by
affidavit and must be filed with the department prior to the
expiration of the time limit specified in the permit or any
previously authorized extension of time. The department may
issue an order temporarily extending the time limit
specified in the permit for 120 days or until the department
has completed its action under this section, whichever is

greater. Upon receipt of a proper reégquest £or extension of

time, the department shall prepare a notice containing the
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facts pertinent to the request for extension of time and
shall publish the notice in a newspaper of general
circulation in the area of the source. The department may
serve notice by first-class mail upon any public agency or
other person the department determines may be interested in
or affected by the request for extension of time. The
department shall hold a hearing on the request for extension
of time on its own motion or if reguested by an interested
party. The department may grant the extension of time in the
absence of a hearing iE no requests for a hearing are
received and the extension of time is granted as requested,
or the department may grant the extension of time in a
modified form by following the process established in
85-2-310(2). Subsequent extensions of time may be made in
the same manner,

(4) The original of the permit shall be sent to the
permittee, and a copy shall be kept in the office of the
department in Helena.

t5)--Fhe-deparcment-shati-provide-to——the-~-counnty--cterk
and-recorder-of-che-caunty-wherein-the-point-of-diversien-or
piace--ef--use--is--iocated--quarteriy-repores-and-an-annual
summary-report-cf-ati-water-right-permits;-certificares;-and
change——approvaits—-issued--by-—the--department—-within---the

county:"

Section 6. Section 85-2-115, MCA, is amended to read:
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"85-2-315. Certificate of water right. ¢i) Upon actual
application of water to the proposed beneficial use within
the time allowed, the permittee shall notify the department
that the appropriation has been properly completed. The

notification must contain a certified statement by a person

with experience in the design, construction, or operation of

appropriation works that the appropriaticn has been properly

completed in substantial accordance with the terms and

conditions of the permit. The department may then inspect

the appropriation, and if it determines that the
appropriation has been completed in substantial accordance
with the permit, it shall issue the permittee a certificate
of water right. The original of the certificate shall be
sent to the permittee, and a duplicate shall be kept in the
office of the department in Helena.
{2}--Fhe--departmenc--shati--provide-to-the-county-cterk
and-recorder-of-the-county-wherein-the-paint-sf-diversion-or
piace-of-use-is-itocated--gquarterty--reports--and--an-—annual
summary-—report-of-ati-certificatas-of-water-right-issued-by

the-deparement-within-che-county=s"

SECTION 7. SECTION 85-2-317, MCA, IS BMENDED TO READ:

“85-2-317. Limitation on appropriation of ground water.
(1) After May-?;--19387--no--apptication—-for-—a--permie——to
appropriate--ground-—watar—-in-excess-of-3;000-acre-feet—per

yeat—may—be-qrantedv-—exeepe--pursnant--ee—-anv-act—-oE——the
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tegistature---permibting--the--specific--eapprepriation the

effective date of this act}], the department may not approve

a permit to appropriate ground water in excess of 3,000 acre

feet per year uynless:

{a} the applicant proves and the department finds that

the applicable criteria in 85-2-311 are met; and

{b} the department then petitions the legislature and

the legislature affirms the decisicon of the department after

one ot more public hearipngs.

{2) Subsection (l) applies to any permit to appropriate
ground water for which application has been made but which
has not been granted as of May 7, 1979.

{3) This section does not apply to appropriations by
municipalities £for municipal use or to appropriations for
public water supplies as defined in 7%-6-102 or to
appropriations for the irrigation of cropland owned and
operated by the applicant.

{4) Any person, assocciation, corporation, or other
entity that applies for a permit to appropriate ground
water, singularly or collectively, £for the purpose of
circumventing this section 1is punishable by a fine not

exceeding $5,000."
Section 8. Section 85-2-402, MCA, is amended to read:

“85-2-402. (Temporary) Changes in appropriation rights.

(1) An appropriator may not make a change in an
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appropriation right except as permitted under this section
and with the approval of the department or, 1if applicable,
of the legislature.

(2) Except as provided in subsections (3) through (5},
the department shall approve a change in appropriation right
if the appropriator proves by substantial credible evidence
that the following criteria are met;:

(a) The proposed use will not adversely affect the
water rights of other persons or other planned uses Or
developments for which a permit has been issued or for which
water has been reserved.

(b) Except for a lease authorization pursuant to
85-2-436 that does not require appropriation works, the
proposed means of diversion, construction, and operation of
the appropriation works are adequate.

{c) The proposed use of water is a beneficial use.

{d) The applicant has a possessory interest, or the
written consent of the person with the possessory interest,
in the property where the water is to be put to beneficial
use.

{3) The department may not approve a change in purpose
of use or place of use of an appropriation of 4,000 or more
acre-feet of water a year and 5.5 or more cubic feet per
second of water unless the appropriator proves by

substantial c¢redible evidence that:
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fa) the criteria in subsection {2) are met;

{b) the propesed change is a reascnable use. A finding
of reasonable use ﬁust be based on a consideration of:

{i) the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and agquatic life:

{ii) the benefits to the applicant and the state;

{iii) the effects on the guantity and quality of water
for existing uses in the scurce of supply;

(iv) the availability and feasibility of using
low-quality water for the purpose for which application has
been made;

(v) the effects on private property rights by any
creation of or contribution to saline seep; and

{(vi} the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department purswuant to Title 75, chapter 1, or Title 75,
chapter 20.

{4) The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre-feer of water a year and 5.5 or more cubic feet
per second of water being consumed unless:

(a) the applicant proves by c¢lear and cenvinrcing
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evidence and the department £finds that the «criteria in
subsections (2) and (3) are met; and

{b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

{5) (a) The state of Montana has 1long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the wvarious Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that., under appropriate conditions, the
cut-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before cut-of-state use may occur:

(b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
cutside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

{i) depending on the volume of water diverted or

consumed, the applicable criteria and procedures of
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subgection (2) or (3) are met;

(ii) the proposed out-of-state use of water is not
contrary to water conserwvation in Mcntana; and

{1ii) the proposed out-of-state use of water 1is not
otherwise detrimental to the public welfare of the citizens
of Montana.

(c) In determining whether the appropriator has provead
by clear and convincing evidence that the requirements of
subsections (5)(b)(ii) and (5)(b){iii) will be met, the
department and, if applicable, the 1legislature shall
consider the following factors:

(i) whether there are present or projected water
shortages within the state of Montana;

{ii) whether the water that is the subject of the
proposed change in appropriatiocn might feasibly be
transported to alleviate water shortages within the state of
Montana;

(iii) the supply and scurces of water available to the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

{(d) when applying for a change in appropriation right
to withdraw and transport water for use cutside the state,

the applicant shall submit to and compiy with the laws of
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the state of Montana governing the appropriation and use of
water.

(6) For any application for a change in appropriation
right involving 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
BS5-2-307 and shall hold one or more hearings in accordance
with 85-2-309 prior to its approval or denial of the
proposed change. The department shall provide notice and may
hald one or more hearings upon any other proposed change if
it detarmines that a change might adversely affect the
rights of other persons.

(7} The department or the legistature, if applicable,
may approve a change subject to terms, conditions,
restrictions, and limitations as it considers necessary to
satisfy the criteria of this section, including limitations
on the time for completion of the change. The department may
extend time 1limits specified in the change approval under
the applicable criteria and procedures of 85-2-312(3).

{8) Upon actual application of water to the proposed

beneficial use within the time allowed, the appropriator

shall notify the department that the appropriation has been

properly completed. The notification must contain a

certified statement by a person with experience in_the

design, construction, or operation of appropriation works
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that the appropriation has been properly completed in

substantial accordance with the terms and conditions of the

change approval.

t8¥(3) If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restricticna, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,
the department may modify or revoke the change apprcval.

+9¥{10} The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

€30¥(11) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for change pursuant to this
section.

t2:3({12) A change in appropriation right contrary to the
provisions o©f this section is invalid. An officer, agent,
agency, or employee of the state may not knowingly permit,
aid, or assist in any manner an unauthorized change in
appropriation right, A person or corparation may not,

directly or indirectly, personally or through an agent,
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officer, or employee, attempt to change an appropriation
right except in accordance with this section. {Terminates
June 30, 1993--sec. 11, Ch. 658, L. 1989,)

85-2-402. (Effective July 1, 1993} Changes in
appropriation rights. (1} An appropriator may not make a
change in an appropriation right except as permitted under
this section and with the approval of the department or, if
applicable, of the legislature.

(2) Except as provided in subsections (3) through (5),
the department shall approve a change in appropriation right
if the appropriator proves by substantial credible evidence
that the following criteria are met:

{a) The proposed use will not adversely affect the
water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved.

{b) The prcposed means of diversion, construction, and
operation of the appropriation works are adequate.

(¢} The proposed use of water is a beneficial use.

(d) The applicant has a possessory interest, or the
written consent of the person with the possessory interest,
in the property where the water is to be put to beneficial
use.

(3) The departcment may not approve a change in purpose

ot  use or place 2f use of an appropriation of 4,000 or more
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acre-feet of water a year and 5.5 or more cubic feet per
second of water unless the appropriator proves by
subgtantial credible evidence that:

(a) the criteria in subsection (2) are met;

(b} the proposed change is a reasonable use. A finding
of reasonakle use must be based on a consideration of:

(i) the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and ainimum streamflows for the protection of
existing water rights and aquatic life;

(ii) the benefits to the applicant and the state;

{iii) the effects on the guantity and quality of water
for existing uses in the source of supply:

{iv) the availability and feasibility of using
low-quality water for the purpese for which applicaticn has
been made;

(v} the effects on private property rights by any
creation of or contribution to saline seep; and

{vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or fTitle 75,
chapter 20.

(4} The department may not approve a chanpge in purpose

of use or place of use for a diversion that results in 4,000
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or more acre-feet of water a year and 5.9 or more cubic feet
per second of water being consumed unless:

(a}) the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subsections (2) and (3) are met; and

(b} the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

(5) (a) The state of Montana has long reccgnized the
importance cf cconserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the various Indian tribes within the
state’'s boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before out-of-state use may occur:

(b} The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear

and convincing evidence and, if applicable, the legislature
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approves after one or mere public hearings that:

(i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subsection (2) or (3) are met;

{ii) the proposed out-of-state use of water 1is not
contrary to water conservation in Montana; and

(iii) the propused out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{e} In determining whether the appropriator has proved
by clear and convincing evidence that the requirements cf
subsections (5)({b)(ii) and (5)(b)(iii) will be met, the
department and, if applicable, the legislature shall
consider the following factors:

(i) whether there are present or projected water
shortages within the state of Montana;

{ii) whether the water that is the subject o©of «the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

{iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant's supply 1& the

state where the applicant intends Lo use the water.
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(d) When applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriaticn and use of
water.

(6] For any application for a change in appropriation
right invelving 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
85-~2-307 and shall hold one or more hearings in accordance
with 85-2-309 prior tc its appreval or denial of the
proposed change. The department shall provide notice and may
hold one or more hearings upon any other proposed change if
it determines that such a change might adversely affect the
rights of other persons.

{(7) The department or the legislature, |if applicable,
may apprtove a change subject to such terms, conditions,
restrictions, and limitations as it considers necessary to
satisfy the criteria of this section, including limitations
on the time for completion of the change. The department may
extend time limits specified in the change approval under
the applicable criteria and procedures of 85-2-312(3).

{8) Upon actual application of water to the proposed

beneficial use within the +time allowed, the appropriator

shall notify rhe departaent that the appropriation has been
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Propérly completed. The potification must  contdin  a
certified statement by a person with experience in the
design, construgtion, ot operation of appropriation works
that the appropriation has been ptoperly completed  ip
aubstantipl accordance with the terms and gonditions of the

ghangy appgoval,
t8%{9) If a change is not completed as approved by the

department or legislature or if the terms, conditions;
restridtions, and limitations of the thange approval are not
complied with, the departinernt may, after notite and
qppor;unit} for hearing, rtegulre the approprlator to Bhow
cause why the change approveal should not be modified Bt
ravoked, If the appropriator fails to show suffieieit cause,
tha department may modify or revoke the change appfoval.

+93{10) The original of a change approvel issued by the
dapartment must be gent to the applicant, and a duplicade
must bé kept in the offive of the deparcment in Helena.

t2@4(1l] A person holding an issued permit or change
approval that has not been perfected may change thé place of
diversion, place of use, purposs Of use, or place of atorage
By f£iling an applivation for gharge pursuant o this
section.

vax4 (12} A ehange in appropriatien right contrary to the
pravlsions of this sectlon is invalid. No offieée, agent,

agency, or employee of the state may knowifigly permit, 4aid,
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of assist in any madnef such unauthorleed change in
appropriation #ight. No perscn ot corporation may, direetly
or indireetly, personally or thrfough an agent, Oofficer, of
employee, attempt td changé an approptiation right except in
aceceotdance with this sectlioh.”

Section 9, Seetion 85-2-424, MOA, is amended to read:

"85-2-424. Piling. (1) The transferof of a water right
or his agent e:r reptesentative wshall £ile with Ehe
department a water right tranéfer certificate within 60 days

of fecordifig a deed of other instrumeat evidedcing a

‘kransfer bf real property.

(2) Except in the ease of & transfer of real property
sefved by a public service water supply, when any peraoch
présents for recording a deed or Sther instrument evidencing
a transfer of Eeal property, the keamlvy transfer cettificate
shall nété whether of Aot the transfer ineludes a téansfer
of water rights. IF the tealéy transfet cervlfiéake notes a
tidfisfer of watef tights, ¢He cileik d&nd reesider 5hall
piovide sich pérseon the form préseribed under 8%-2-423 fer
thé tean¥fet oF wakér right2. THe recording of the deed oF
other ifBtrument shall Aét be delaysd because of the
tranefer of the water rights.

{3) The county elerk dfnd tecordeér shall sénd to Ehe
departfignt a list 6F all transEefE that invoive transférs of

water rights. The 1list must be sent every month and musk
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include all transfers for the moath immediately preceding
the date of submittal to the department. The list must
include the names and addresses of all parties to the
transfer and a legal description of the land subject to the
transfer.
{t43-~The-~deparement——-shali-send-a-reference-coapy-of-the
water-right-rransfer-certificate-to-the-office-of-the--chief
water--judge--and--eco--the--cocunty-citerk-and-receorder-in—the
county-in-which-the-transfer-ocecurred:"
Seetion-9---Section-85-2-58ty-MEA7;-is-—amended-to-reads
185-2-58%7--Befintrianss--Hniess--the--context——requires
otherwises;-in-this-part-the-foirtowing-definieions-appiy-
t¥y--tAaquiferl-——-means---any---underground--—--geotogicai
skrncture-or-formation-which-ras—capabie-of-yitetding-water—-or
is-eapable-ef-recharges
{2} --%Bureanli--means——-thea——-Meontana-state-bureav-sf-mines
and-gestegy-provided-for-in-28-25-2¢<

t33-—-t6round-wateri-means-any-fresh FRESH-water-thakt--i3

beansarh--the--tand-—surface--ar-bencath-the-bad-of-a-sereams
take;-reserveiry-or-other-bady-of-surface-water-and-which-is

not-a-part-of-that-surface-water ground-surface BANP-SHRFAEE

OR-BENEATH-FHE-BEEB-0P-A-SPREAMy-~bBAKE;--RESERVOIR7--OR~--OFTHER

BEP¥--OP--SURPACE--WATER--ANB--WHIEH--15--NOF-A-PART-OF-FHAT

SURPACE-WAFER~

f43--tiGraund-water-areal-meana-an-area-which;-as--neariy
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as--known-facts-permit7-may-be-designated-so-as-to-encicse-a
singie-and-distince-body-of-ground-—waters;--which--shati--be
deseribed--horizontaltiy--by-surface-deseripeton-in-ati-cases
and-which-may-be--timited--verticatiy--by--describing-—known
genltegicat--formations--shouid-conditisns-dictate-thia-to-be
desirabrestt

NEW SECTION. Section 10, water right records  for
filing with local clerk and recorder. Upon payment of a fee
established pursuant to 85-2-113, a county <clerk and
recorder cf the county where the point of diversion or place
of use is located or in which a transfer of water right
occurred may require the department to provide a report of
all water permits, certificates, change approvals, or water
right transfer certificates issuyed or processed by the
department pursuant to Title B85, chapter 2, parts 3 and 4.

REW-SEEP$6N-—-Section-11-——~Repeater---Section--85-2-3137
MEA;-ts-repealeds

NEW SECTION. Section 11. codification instruction.
[Section 18 3t 1i0] is intended to be codified as an integral
part of Title 85, chapter 2, and the provisions of Title 85,
chapter 2, apply to [section 10 %% 101,

NEW SECTION. Section 12, ~metrrrarrive-—--- AppYiTabitity
APPLICABILITY. ti}--{Sectiens--4-—-and--F+--coneerning--water
quatrty-critertal-apply-recrcaccivetyr-wicnin-the-meaning-of

1-2-1997--to--eii-appiicationa-pending-before-the-department
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of-naturai-resources—and-conservation-for-which-a-permit--or
change--auvthorization-has-not-bheen-issued-on-~tthe-effeactive
date-of-this-aeeis

t2+ [Sections 6 and 7 8 7], concerning certification by

a professionnt--engineerd PERSON WITH EXPERIENCE IN THE

DESIGN, CONSTRUCTION, OR OPERATION OF APPROPRIATION WORKS,

apply retroactivelyr-within-the-meaning-of-i-2-369; to all
permits fer-which-a-netice-of-compierion-has-not-been—£ited
on and te change approvals issued after [the effective date

of this actl.

NEW SECrich., Saction 13. Rffective date. [This act] is
effective en-passage—and-approval JULY 1, 1991.

-End-
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Free Conference Committee
on Senate Bill No. 266
Report No. 1, April 26, 1991

Page 1 of 4

Mr., President and Mr. Speaker:

We, your Free Conference Committee on Senate Bill No. 266, met
and considered:

1. House Committee of the Whole Amendment to the third reading
copy, dated April 6, 1991, 1:01 p.m., sponsored by 0’Keefe.

We recommend that Senate Bill Mo. 266, reference copy, be amended
as indicated in the INSTRUCTIONS.

INSTRUCTIONS:

1. Title, line 15.
Following: "85-2-23¢,"
InBert,; “85-2-3@6"

2. Title, line 14.
Following: “85-2-4@2"
Strike: "AND"
Following: “85—2—5&1"
Insert: "ARD B5-2-501"

3. Page 1@,

Following: line 3

Insert: "Section 4. Section 85-2-306, MCA, is amended to read:

"85-2-3096. Exceptions to permit requirements. {1)

Groundwater may be appropriated only by a person whe
has a possessory interest in the property where the
water is to be put to beneficial use and exclusive
property rights in the groundwater development works
or, 1f another person has rights in the groundwater
development works, the written consent of the person
with those property rights. Cutside the boundaries of a
controlled groundwater area, a permit is not required
before appropriating groundwater by means of a well or
developed spring with a maximum appropriation of less
ehen—3+08 35 gallons per minute or less not to exceed 1@
acre feet per vear, except that a combined
appropriation from the same source from two or mare
wells or developed springs exceeding this limitation
requires a permit. Within 6@ days of completion of the
well or developed spring and appropriation of the
groundwater for beneficial use, the appropriator shall
file a notire of campletion with the dapartmaent on a

ADOFT

REJECT 881014CC.51i

April 24, 1991
Page 2 of 4

form provided by the department at its offices and at
the offices of the county clerk and recorders. Upon
receipt of the notice, the department shall review the
notice and may, hefore issuing a certificate of water
right, return a defective notice for correction or
completion, together with the reasons for returning it.
A notice does not leose priority of filing because of
defects if the notice is corrected, completed, and
refiled with the department within 3@ days or within a
further time as the department may allow, not to exceed
€ months. If a notice is not corrected and completed
within the time allowed, the priority date of
appropriation shall be the date of refiling a correct
and complete notice with the department. A certificate
of water right may not be issued until a correct and
complete notice ha= been filed with the department. The
original of the certificate shall be sent to the
appropriator. The department shall keep a copy of the
certificate in its office in Helena. The date of filing
of the notice of campletion is the date of priority of
the right.

(2} An appropriator of groundwater by means of a well
or developed spring first put to beneficial use between
January 1, 1962, and July i, 1973, who did not file a
notice of completion, as regquired by laws in force
prior to April 14, 1981, with the county clerk and
recorder shall file a notice of completion, as provided
in subsection {1) of this section, with the department
to perfect the water right. The filing of a claim of
existing water right pursuant to B5-2-221 is sufficlent
notice of completion under this subsection. The
priority date of the appropriation shall be the date of
the filing of a notice as provided in subsection (1) of
this section or the date of the filing of the claim of
existing water right. An appropriation under this
subgection is an existing right, and a permit is not
required; however, the departiment shall acknowledge the
receipt of a correct and complete filing of a notice of
completion, except that for an appropriation of lens
tharr—10® 35 gallons per minute
acre feet per year, the department shall issue a
certificate of water right., If a certificate is issued
under this sectlon, a certificate need not be issued
under the adjudication proceedings provided for in 86-
2-236.

(3) A permit is not required before constructing an

impoundment cor pit and )
appropriating water for use by livestock if

Eccr &/
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the maximum capacity of the impoundment or

pit is lesa than 15 acre-feet and the

appropriation is less than 30 acre-feet per

Year and is from a source other than a

perennial flowing stream and the impoundment

or pit is to be construc¢ted on and will be
agcessible to a parcel of land that is owned
or under the contrcl of the applicant and
that is 40 acres or larger. As used in this
subsection, a perennial flowing stream means

a stream which historically has flowed

continuously at all seasons of the year,

during dry as well as wet years. However,
within 60 days after constructing the
impoundwent or pit, the appropriator shall
apply for a permit as preacribed by this
part, Upon receipt of a correct and complete
application for a stockwater provisional
permit, the department shall then
automatically issue a provisional permit. If
the department determines after a hearing
that the rights of ather appropriators have
been or will be adversely affected, it may
revoke the permit or regquire the permittee to
modify the impoundment or pit and may then
aake the permit subject to such teras,
conditions, restrictions, or limitations it
considers necessary to protect the rights of
other appropriators.

{(4) A person may also appropriate water without
applying for or prior to receiving a permit under rules
adopted by the board under 85-2-113."

Renumber subsequent Bections

4. Page 30.

Following: line &

Insert: "Section 1@. Section 85-2-501, MCA, is amended to read:
*85-2-501. Definitions. Unless the context requires
otherwise, in this part the following definitions
apply:

{1} "Aquifer” means any underground geological structure or
formaticn which is capable of yielding water aor is
capable of recharge,
{2} "Bureau" means the Montana state bureau of mines
and geology provided for in 2@-25-211.
(3) “"Ground watar” means any fresh water that ig beneath
the 1end surface—ar—renenth—tire—edof-a—strean—3ake -
ey br—or—ather—frody o f—surfoce water—and
which—tsmot—a-part—of—timt surface—water

8819014CC.531
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dround surface.

(4) "Ground water area” means an area which, as nearly as
known faéts permit, may be designated sc as to enclose
a single and distinct body of groundwater, which shall
be described horizontally by surface description in all
cases and which may be limited vertically by describing
xnown geological formations should conditione dictate
this to be desirable.”

Renumber: subseqguent sections

and we recommend that Senate Bill No. 266 (reference copy -
salmon) be amended as folliows:

and that this Free Conference Committee report be adopted.

For the Senates For the House:

Rep. Barnhart

Sen. Grosfield Rep. Knox

- 247/

d. Coord.

PV Y- 2Y

Sec. of Senate
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SENATE BILL NO. 266
INTRODUCED BY GROSFIELD, BENGTSON, SWYSGOOD,
GRADY, THOFT
BY REQUEST OF THE DEPARTMENT OF

NATURAL RESQURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA
WATER USE LAWS; DEFINING THE TERM "GROUND WATER"; CLARIFYING
PERMIP--—BKEEPPEONS OBJECTIONS; MAKING PERMISSIVE AND
AUTHORIZING FEES FOR THE SUBMISSION QF DEPARTMENT RECORDS OF
WATER RIGHTS TO A COUNTY CLERK AND RECORDER; REQUIRING THE
VERIFICATION OF COMPLETIONS OF PERMITS AND CHANGE APPROVALS;
INELHDING-WATER-QUALIP¥-ERIPERIA-IN-THE-ISSUANEE-OP-A-PERMI®
SR~--EHANGE-——AUPHORIEATIONT AMENDING SECTIONS 85-2-102,
85-2-113, B85-2-236, 85-2-306, 85-2-308, 85-2-312, 85-2-315,
85-2-317, B5-2-402, ANRB 85-2-424, ANB--B85-2-5817 AND
85-2-501, MCA; REPBALING--SBEPION---85-2-31F7-—--MEA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A-RETROACTIVE AN

APPLICABILITY DATE."

STATEMENT OF INfENT
A statement of intent is required for this bill in order
to provide a guideline on the payment of fees. Rulemaking
authority 1is granted to the bhoard of natural resources and

conservation to establish a fee schedule for payment of fees
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to be paid to the department for its costs incurred in
providing water rights record information to a clerk and
recorder. It is the intent of the legislature that the rules
establish a reasonable fee schedule that approximates the
department's actual and necessary costs. A published fee
schedule will enable a clerk and recorder to know the cost

prior to seeking the information from the department.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 85-2-102, MCA, is amended to read:
*85-2-102. (Temporary) Definitions. Unless the context

regquires otherwise, in this chapter the following

definitions apply:

(1) "Appropriate" means to:

(a) divert, impound, or withdraw (including by stock
for stock water) a quantity of water:

{b) in the case of a public agency, to reserve water in
accordance with 85-2-316; or

(c) in the case of the department of fish, wildlife,

and parks, to lease water in accordance with 85-2-436.

({2) "Beneficial use", unless otherwise provided, means:
{a) a use of water for the benefit of the appropriator,
other persons, or the public, including but not limited to
agricultural {(including stock water), domestic, fish and

wildlife, industrial, irrigation, mining, municipal, power,

Z9- SB 266
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and recreational uses;

(b) a use of water appropriated by the department for
the state water leasing program under 85-2-141 and of water
leased under a valid lease issued by the department under
85-2-141; and

{c) a use of water by the department of fish, wildlife,
and parks purseant to a lease authorized under 85-2-436.

{3) "Board” means the board of natural resources and
conservation provided for in 2-15-3302.

{4) "Certificate" means a certificate of water right
issued by the department.

{5) "Change in appropriation right" means a change in
the place of diversion, the place of wuse, the purpose of
use, or the place of storage.

(6) “Commission" means the fish and game commission
provided for in 2-15-3402,

{(7) "Declaration” means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973,

(8) “"Department" means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

(9) "Existing right"” means a right to the use of water
which would be protected under the law as it existed prior

to July 1, 1973.

-3- SB 266
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{10} "Ground water"™ means any water that is beneath the
tand-——surface--or--bensath--the~—bed--of--a--stream;-—-Iakes
reservotry-or-dther-body-of-surface-waterr-and-which-is-—neae
a-part-af-chat-surface-water ground surface.

(11} "Permit" means the permit toc appropriate issued by
the department under 85-2-301 through 85-2-303 and 85-2-306
through 85-2-314.

{12) "Person” means an

individual, association,

partrnership, corporation, state agency, political
subdivision, the United States or any agency thereof, or any
other entity.

{13} "Political subdivision" means any county,
incorporated city or town, public corporation, or district
created pursuant to state law or other public body of the
state empowered to appropriate water but not a private
corporation, asscciation, or group.

(14) “"Waste” means the unreasonable 1loss of water
through the design or negligent cperation of an
appropriation or water distribution facility or the
application of water to anything but a beneficial use.

(15) "Water" means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including but not limited to gecthermal water,
diffuse surface water, and sewage effluent.

{16) "Water division" means a drainage basin as defined

—4- SB 266
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in 3-7-102.

(17) “Water judge" means a judge as provided for in
Title 3, chapter 7.

(18) "wWater master" means a master as provided for in
Title 3, chapter 7.

(19) "wWell” means any artificlal opening or excavation
in the ground, however made, by which ground water is scught
or can be obtained or through which it Flows under natural
pressures or is artificially withdrawn. (Terminates June 30,
1993--sec. 11, Ch. 658, L. 1989.)

85-2-102. (Effective July 1, 1993) Definitions. Unless
the context requires otherwise, in this chapter the
following definitions apply:

(1) "Appropriate” means to divert, impound, or withdraw
(including by stock For stock water) a guantity of water or,
in the case o©of a public agency, to reserve water in
accoraance with 85-2-316.

{2) "Beneficial use", unless otherwise provided, means:

(a) a use Of water for the benefit of the appropriator,
other persons, or the public, including but not limited to
agricultural (including stock water), domestic, £ish and
wildlife, industrial, irrigation, mining, municipal, power,
and recreational uses; and

{b) a use of water appropriated by the department for

the state water leasing program under 85-2-141 and of water
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leased under a valid lease issued by the department under
85-2-141.

(3) "HBoard" means the board of natural resources and
conservation provided for in 2-15-3302.

{4) "Certificate" means a certificate of water right
issued by the department.

(5) "Change in appropriation right" means a change in
the place of diversion, the place of use, the purpose of
use, or the place of storage.

(6) "Declaration” means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973.

{(7) “"Depariment" means the department of natural
resources and conservatlon provided for in Title 2, chapter
15, part 33.

(8) “Existing right" means a right to the use of water
which would be protected under the law as it existed prior
ta July 1, 19873.

(9) "Ground water” means any water that is beneath the
tand--surface--or--beneath--the--bed--of--a--sereamy--—iakes
teserveir;-—-or-other-body-of-surface-waters-and-which-is-net
a-part-of-chat-surface-water ground surface.

(l0) "Permit" means the permit to appropriate issued by
the department under 85-2-301 through 85-2-303 and 85-2-306

through 89-2-314.

-6- SB 266
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{(11) "Person" means an individual, assoclation,

partnership, corporation, state agency., politiecal
subdivision, the United States or any agency thereof, or any
other entity.

{12) "Political subdivision" means any county,
incorporated city or town, public corporaticn, or district
created pursuant to state law or other public body of the
state empowered to appropriate water but not a private
corporation, association, or group.

(13) "Waste” means the unreasonable loss of water
through the design or

negligent operation of an

appropriation or water distribution facility or the
application of water to anything but a beneficial use,

(14) "Water"™ means all water of the state, surface and
subsurface, regardless of its character or manner of
cccurrence, including but not limited to gecthermal water,
diffuse surface water, and sewage effluent.

(15) “"Water division" means a drainage basin as defined
in 3-7-102.

(16) "Water judge" means a judge as provided for in
Title 3, chapter 7.

{17) “"Water master”™ means a master as provided¢ for in
Title 3, chapter 7.

{18) "Well" means any artificial cpening or excavation

in the ground, however made, vy which ground water is sought
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or can be obtained or through which it flows wunder natural
pressures or is artificially withdrawn.”

Section 2. Section 85-2-113, MCA, is amended to read:

"85-2-113. Board powers and duties. (1) The board may
prescribe fees or service charges for any public service
rendered by the department under this chapter, including
fees for the filing of applications or for the issuance of
permits and certificates, for rulemaking hearings under
85-2-318, for administrative hearings conducted under this
chapter, for investigations concerning permit revocation,
for field verification of issued and completed permits, and
all change approvals. There shalil be no fees for any action
taken by the department at the request of the water judge or
for the issuance of certificates of existing rights.

(2) The board may adopt rules necessary to implement
and carry out the purposes and provisions of this chapter.
These rules may include but are not limited to rules to:

{a} govern the issuance and terms of interim permits
authorizing an applicant for a regular permit under this
chapter to begin appropriating water immediately, pending
final approval or denial by the department of the
application for a regular permit;

(b) require the owner or opérator of appropriation
facilities to install and maintain suitable controlling and

measuring devices, except that the board may nct reguire a
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meter on a water well outside of a controlled ground water
area or proposed controlled ground water area unless the
maximum appropriation of the well 3is in excess of 1600

gatiens-a-minute the limitation contained in 85-2-306{(1);

{(c) regquire the owner or operator of appropriation
facilities to report to the department the readings of
measuring devices at reasonable intervals and to file
reports on appreopriations; and

{d) regqulate the construction, use, and sealing of
wells to prevent the waste, contamination, or poliution of
ground water.

(3) The board shall adopt rules providing for and
governing temporary emergency appropriations, without prior
application for a permit, necessary to protect lives or
property."

Section 3. Section 85-2-236, MCA, is amended to read:

"g5-2-236. Certificate of water right. +*¥ When a final
decree is entered, the water judge shall send a copy to the
department. Except as provided in 85-2-306, the department
shall on the basis of the final decree issue a certificate
of water right to each person decreed an existing right. The
original of the certificate shall be sent to the person to
whom the right is decreed. The department shall keep & copy
of the certificate in its office in Helena.

t3y--Phe-department-shati-provide-te--the—-couney--eterk
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and-recorder-of-the-county-wherein-the-point-of-diversion-or
ptace--of--pse--is~--teocated--quarteriy-reperea-and-an-annuat
summary-repare-ef-ati-certificates-of-water-right-isaned--hy
the-department-within-the-county:"

SECTION 4. section 85-2-306, MCA, 15 AMENDED TO READ:

"85~-2-306. Exceptions to permit requirements. (1}
Ground water may be appropriated only by a person who has a
possessory interest in the property where the water is to be
put to beneficial use and exclusive property rights in the
ground water development works or, if another person has
rights in the ground water development works, the written
consent of the person with those property rights. Outside
the boundaries of a controlled ground water area, a permit
is not required before appropriating ground water by means
of a well or developed spring with a maximum appropriation

of tess-than-1908 35 gallons per minute or_ less, not to

exceed 10 acre feet per vear, except that a combined

appropriation from the same source from two or more wells or
developed springs exceeding this limitation requires a
permit. Within 60 days of completion of the well or
developed spring and appropriation of the ground water for
beneficial wuse, the appropriator shall file a notice of
completion with the department on a form provided by the
department at its cffices and at the cffices of the county

clerk and recorders. Upon receipt of the notice, the

~-10- SB 266
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department shall review the notice and may, before issuing a
certificate of water right, return a defective notice for
correction or completion, together with the reasons For
returning it. A notice does not lose priority of filing
because of defects if the notice 1is corrected, completed,
and refiled with the department within 30 days or within a
further time as the department may allow, not to exceed 6
months., 1f a notice is not corrected and completed within
the time allowed, the priority date of appropriaticn shall
be the date of refiling a correct and complete notice with
the department. A certificate of water right may not be
issued until a correct and complete notice has been filed
with the department. The original of the certificate shall
be sent to the appropriator. The department shall keep a
copy of the certificate in its office in Helena. The date of
filing of the notice of completion is the date of priority
of the right.

(2) An appropriator of ground water by means of a well
or developed spring first put to beneficial use between
January 1, 1962, and July 1, 1973, who did not file a notice
of completion, as required by laws in force prior to April
14, 1981, with the county clerk and recorder shall file a
notice of completion, as provided in subsecticon (1) of this
section, with the department to perfect the water right. The

Eiling of a c¢laim of existing water right pursuant to
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85-2-221 is sufficient notice of completion under this
subsection. The priority date of the appropriation shall be
the date of the filing of a notice as provided in subsection
(1) of this section or the date of the filing of the claim
of existing water right. An appropriation undec this
subsection is an existing right, and a permit is not
required; however, the department shall acknowledge the
receipt ©of a correct and complete £iling of a notice of
completion, except that for an appropriation of Iesas——than

88 35 gallons per minute or less, not to exceed 1C acre

feet per year, the department shall issue a certificate of
water right. If a certificate is issued under this section,
a certificate need not be issued under the adjudication
proceedings provided for in 85-2-236.

{3) A permit i1s not required before constructing an
impoundment or pit and appropriating water for use by
livesteock if the maximum capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is less than
30 acre-feet per year and is from a source other than a
perennial flowing stream and the impoundment or pit is to be
constructed cn and will be accessible to a parcel of land
that is owned or under the control of the applicant and that
is 40 acres or larger. As used in this subsection, a
perennial flowing stream means a stream which historically

has Flowed continucusly at all seasons of the year, during
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dry as well as wet years. However, within 60 days aktter
construecting the impoundment or pit, the appropriator shall
apply for a permit as prescribed by this part. Upon receipt
of a correct and complete application for a stockwater
provisional permit, the department shall then automatically
issue a provisional permit. If the department determines
after a hearing that the rights of other appropriators have
been or will be adversely affected, it may revcke the permit
or require the permittee to modify the impoundment or pit
and may then make the permit subject toe such terms,
conditions, restrictions, or limitations it considers
necessary to protect the rights of other appropriaters.

{4} A person may also appropriate water without
applying for or prior to receiving a permit wunder rules
adopted by the board under 85-2-113."

Section 5. section 85-2-308, MCA, is amended to read:

"85-2-3DA. Objections. (1) (a) An objection to an
application for a permit must be filed by the date specified
by the department under 85-2-307(2).

+24{b)} The objection to an application for a permit

must state the name and address of the objector and facts
tending toc show that there-are-ne-unappropriated—-waters—-in
the---preposed———spurce;---that-——the---proposed---means--of
apprepriatton—-—are--inadeguates-—that-—the-—-propertyr——water

rightsy-or-interests-ef--rhe--ebjecter--wonld--be--adversety
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affescred-—by-—-the--proposed-appropriationy—that-the-propesed
use-nf-water—ts-not-a-beneficitat-use;-or-that--the--proposed
use--witi-—interfere-—unreascnabiy-with-other-ptanned-ases-or
deveiepments—-for—-which-a-permit-has-bheen-issusd-or-for-which

water—has-haan-reserved one or more of the criteria in

85-2-311 are not met.

(2) For an application for a change in appreopriation

rights, the objection must state the name and address of the

objector and facts tending tc show that one or mcre of the

criteria in 85-2-402 are not met.

(3) A PERSON HAS STANDING TO FILE AN OBJECTION UNDER

THIS SECTION IF THE PROPERTY, WATER RIGHTS, OR INTERESTS OF

THE OBJECTOR WOULD BE ADVERSELY AFFECTED BY THE PROPOSED

APPROPRIATION.

{4) FOR AN APPLICATION FOR A RESERVATION OF WATER, THE

CBJECTION MUST STATE THE NAME AND ADDRESS OF THE OBJECTOR

AND FACTS TENDING TO SHOW THAT ONE QR MORE OF THE CRITERIA

IN 85-2-316 ARE NOT MET."

Section 8. Section 85-2-312, MCA, is amended to read:

*85-2-312. Terms of permit., (1) The department may
issue a permit for less than the amount of water requested,
but in no case may it issue a permit for more water than 1is
requested or than can be beneficially used without waste for
the purpose stated in the application. The department may

require moditication of plans and specifications for the
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appropriation or related diversion or construction. The
department may issue a permit subject to terms, conditions,
restrictions, and 1limitaticons it considers necessary to
satisfy the criteria 1listed in 85-2-311, and it may issue
temporary or seasonal permits. A permit shall be 1ssued
subject to existing rights and any final determination of
those rights made under this chapter.

(2) The department shall specify in the permit or in
any authorized extension of time provided in subsection (3),
the time limits for commencement of the appropriation works,
completion of construction, and actual application of the
water to the proposed beneficial use. In fixing those time
limits, the department shall consider the cost and magnitude
of the project, the engineering and physical features to be
encountered, and, on projects designed for gradual
development and gradually increased use of water, the time
reascnably necessary for that gradual development and
increased use. The department shall issue the permit or
authorized extension of time subject to the terms,
conditions, restrictions, and 1limitations it considers
necessary to ensure that the werk on the appropriation is
commenced, conducted, and completed and that the water is
actually applied in a timely manner to the beneficial use
specified in the permit.

{(3) The department may, upon a showing of good cause,
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extend time limits specified in the permit for commencement
of the appropriation works, completion of construction, and
actual application of the water to the proposed beneficial
use. All requests for extensions of time must be by
afFfidavit and must be filed with the department prior to the
expiration of the time limit specified in the permit or any
previously authorized extension of time. The department may
issue an order temporarily extending the time 1limit
specified in the permit for 120 days or until the department
has completed its action under this section, whichever is
greater. Upon receipt of a proper request for extension of
time, the department shall prepare a notice containing the
facts pertinent to the request for extension of time and
shall publish the notice in a newspaper of general
circulation in the area of the source, The department may
serve notice by first-class mail upon any public agency or
other person the department determines may be interested in
or affected by the request for extension of time. The
department shall hold a hearing con the request for extension
of time on its own motion or if requested by an interested
party. The department may grant the extension of time in the
absence of a hearing if no requests for a hearing are
received and the extension of time is granted as requested,
or the department may grant the extension of time in a

modified form by following the process established in
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85-2-310{2). Subsequent extensions of time may be made in
the same manner.

{4} The original of the permit shall be sent to the
permittee, and a copy shall be kept in the office cf the
department in Helena.

1t5¥--Fhe-department-shaii-provide-to-—-the--cennty--cierk
and-pecorder—of-the-county-wherein-the-point-acf-diversion-or
pitace--of--use--is——iocated--guarteriy-reporta-and-an—-annuait
summary-repart-of-ati-water-right-permits;—eereificatess-and
ehange——approvais——issued--by--the--department—-within---the
county<"

Section 7. Section 85-2-315, MCA, is amended to read:

"85-2-315. Certificate of water right. {1} Upon actual
application of water to the proposed beneficial use within
the time allowed, the permittee shall notify the department
that the appropriation has been properly completed. The

notification must contain a certified statement by a perscn

with experience in the design, constructien, or operation of

appropriation works that the appropriation has been properly

completed in_ substantial accordance with the terms and

conditions of the permit. The department may then inspect

the appropriation, and if it determines that the
appropriation has been completed in substantial accordance
with the permit, it shall issue the permittee a certificate

of water right. The original of the certificate shall be
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sent to the permittee, and a duplicate shall be kept in the
office of the department in Helena.
f21—-The--department—-shaii—-previde—to—the—cauney—cierk
and-recorder-of-khe-county-wherein-the-poine—ocf-diversion—or
piaee—oé—nae-ia—located——qnarber1y——repcrts——and——an——annnni
summary*~repart-eE—aii-eereificates—of—water-right-issued-by
the-department—within-the-countys"

SECTION 8. SECTION 85-2-317, MCA, IS AMENDED TO READ:

"g5-2-317. Limitation on appropriation of ground water.
(1) After May-F7--1339;--na--applicaticen--for—-a-—permit-—-te
appropriate-—ground--water--in-exc¢ess-of-3;660-acre-feet-per
year—may-be-granted;-*except—-pursunnt——ea—-nn-—ect—-oé--the
iegisiatnre---peemitbing——ehe——specific——appfopriatien [the

effective date of this act], the department may nok approve

a permit to appropriate ground water in excess of 3,000 acre

feet per year unless:

(a) the applicant proves and the department finds that

the applicable criteria in 85-2-311 are met; and

(b) the department then petitiong the legislature and

the legislature affirms the decision of the department after

one or more public hearings.

{2) Subsection (1) applies to any permit to appropriate
ground water for which application has been made but which
has not been granted as of May 7, 1979.

(3} This secrion does not apply to appropriations by
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municipalities for municipal use or to appropriations for
public water supplies as defined in 75-6-102 or to
appropriations for the irrigation of cropland owned and
operated by the applicant.

(4) Any person, association, corporation, or other
entity that applies for a permit to appropriate ground
water, singularly or collectively, for the purpase of
circumventing this section is punishable by a fine not
exceeding $5,000."

Section 9. section 85-2-402, MCA, is amended to read:

“85-2-402. (Temporary) Changes in appropriation rights.
(1) An appropriator may not make a change in an
appropriation right except as permitted under this section
and with the approval of the department or, if applicable,
of the legislature.

(2) Except as provided in subsections (3) through (5),
the department shall approve a change in appropriation right
if the appropriator proves by substantial credible evidence
that the following criteria are met:

(a) The proposed use will not adversely affect the
water rights of other persons or other planned uses or
develepments for which a permit has been issued or far which
water has been reserved,

(b) Except for a 1lease authorization pursuant to

85~-2-416 that does not reguire appropriation works, the
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proposed means of diversion, construction, and operation of
the appropriation works are adequate.

(c) The proposed use of water is a beneficial use.

{3) The applicant has a possessory interest, or the
written consent of the person with the possessory interest,
in the property where the water is to be put to beneficial
use.

(3) The department may not approve a change in purpose
of use or place of use of an appropriation of 4,600 or more
acre-feet of water a year and 5.5 or more cubic feet per
second of water unless the appropriator proves by
substantial c¢redible evidence that:

{a) the criteria in subsection (2) are met;

{b) the proposed change is a reasonable use. A finding
of reasonable use must be based on a consideration of:

(i) the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and aquatic life:

{ii} the benefits to the applicant and the state;

{iii) the effects on the quantity and quality of water
for existing uses in the socurce of supply:

(iv) the

availability and feasibility of using

low-quality water for the purpose for which application has
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been made;

{v} the effects on private property rights by any
creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

{4} The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water being consumed unless:

(a} the applicant proves by clear and convincing
evidence and the department €finds that the criteria in
subsections (2} and (1) are met; and

{b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings-

{5) {a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies f[or the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and 1in trust for the various TIndian tribes within the
state's boundaries. Although the state c¢f Montana also

recognizes that, under appropriate conditions, the
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out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before out-of-state use may occur:

{b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

{i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subsection (2} or (3) are met;

{ii) the proposed out-of-state use of water is not
contrary to water conservation in Montana; and

{iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

(c) In determining whether the appropriator has proved
by <clear and convincing evidence that the requirements of
subsections (5)(b){ii} and (5)(b)(iii) will be met, the
department and, if applicable, the 1legislature shall
consider the following factors:

{i) whether there are present or projected water

shortages within the state of Montana;
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(ii) whether the water that is the subject of the
proposed change in appropriation might feasibly be
transported tc alleviate water shortages within the state of
Montana;

{iii} the supply and sources of water available to the
applicant in the state where the applicant intends to wuse
the water; and

({iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

{dy When applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

{6) ¥For any application for a change in appropriation
right involving 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
85-2-307 and shall hold one or more hearings in accordance
with 85-2-309 prior to its approval or denial of the
proposed change. The department shall provide notice and may
hold one or more hearings upon any other proposed change if
it determines that a change might adversely affect the
rights of other persons.

{(7) The department or the leg:islature, 1f applicable,
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may approve a change subiect to terms, conditions,
restrictions, and limitations as it considers necessary to
satisfy the criteria of this section, including limitations
on the time for completion of the change. The department may
extend time 1limits specified in the change approval under
the applicable criteria and procedures of 85-2-312(13).

(8) Upon actual application of water to the proposed

beneficial use within the time allowed, the appropriator

shall notify the department that the appropriation haa been

properly completed. The notification must contain a

certified statement by a person with experience in the

design, construction, or operation of appropriation works

that the appropriation has been properly completed in

substantial accordance with the terms and conditions of the

change approval.

8¥(2%) If a change is not completed as approved by the
department or legislature or if the terms, conditicns,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator te show
cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

+94(10} The original of a change approval issued by the

department must be sent to the applicant, and a duplicate
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must be kept in the office of the department in Helena.

£38+(11) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for <change pursuant to this
section.

€¥¥¥{12) A change in appropriation right contrary to the
provisions of this secticn is invalid. An officer, agent,
agency, or employee of the state may not knowingly permit,
2id, or assist in any manner an unautheorized change in
appropriation right. A person or corporation may not,
directly or indirectly, personally or through an agent,
officer, or employee, attempt to change an appropriation
right except in accordance with this section. (Terminates
June 30, 1993--sec. 11, Ch. 658, L. 1989.)

85-2-402. (Effective July 1, 1993) Changes in
appropriation rights. (1) An appropriator may not make a
change in an appropriation right except as permitted under
this section and with the approval of the department or, if
applicable, of the legislature.

(2) Except as provided in subsections (3) through (5),
the department shall approve a change in appropriation right
if the appropriator proves by substantial credible evidence
that the following criteria are met:

(a) The proposed use will not adversely affect the
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water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved.

{b) The proposed means of diversion, construction, and
operation of the appropriation works are adequate.

{c) The proposed use of water is a beneficial use.

(d) The applicant has a possessory interest, or the
written consent cof the person with the possessory interest,
in the property where the water is to be put to beneficial
use.

(3) The department may not approve a change in purpose
of use or place of use of an appropriation of 4,000 or more
acre—-feet of water a year and 5.5 or more cubic Eeet per
second of water unless the appropriator proves by
substantial credible evidence that:

{a) the criteria in subsection {2) are met;

(b} the proposed change is a reascnable use. A finding
of reasonable use must be based on a consideration of:

(i) the existing demands on the state water supply, as
well as projected demands for water Ffor future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and aguatic life;

(ii1) the benefits to the applicant and the state;

{i1i) the eftects on the guantity and gquality of water
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for existing uses in the source 0Of supply:

{iv) the availability and feasibilitry of using
low-quality water for the purpose for which application has
been made:

tv) the effects on private property rtights by any
creation of or contribution to saline seep; and

{vi)} the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

(4} The department may not approve a change in purpose
of use or place of use for a diversion that results in 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water being consumed unless:

{a) the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subsections (2) and {3) are met; and

(b} the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

{s) (a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water

rights held by the United States for federal reserved lands
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and in trust £for the various Indian tribes within the
state's boundaries. Although the state of Montana alsec
recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before out-of-state use may occur:

{b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for wuse
cutside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

{i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subgsection (2) or (3) are met;

(ii) the proposed out-cf-state use of water 1is not
contrary to water conservation in Montana; and

(iii) the proposed ocut-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{c) In determining whether the appropriator has proved
by clear and convincing evidence that the requirements of
subsections (5)(b)(ii}) and (5)(b)(iii) will be met, the

department and, if applicable, the legislature shall
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consider the following factors:

(i)} whether there are present or projected water
shortages within the state of Montana;

(ii) whether the water that is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

{iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant’'s supply in the
state where the applicant intends to use the water.

{d) when applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriaticon and use of
water.

{6} For any application for a change in appropriation
right involving 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water, the department
shall give notice of the proposed change in accordance with
B85-2-307 and shall hold one or more hearings in accordance
with 85-2-309 prior to its approval or denial of the
proposed change. The department shall provide notice and may

hold one or more hearings upon any other proposed change it
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it determines that such a change might adversely atfect the
rights of other persons.

{7) The department or the legislature, if applicable,
may approve a change subject to such terms, conditions,
restrictions, and limitations as it considers necessary ta
satisfy the criteria of this section, including limitations
cn the time for completion of the change. The department may
extend time limits specified in the change approval under
the applicable criteria and procedures of B85-2-312(3).

{8} Upon actual application aof water to the proposed

beneficial use within the time allowed, the appropriator

shall notify the department that the appropriation has been

properly completed, The notification must contain a

certified statement by a person with experience in the

design, construction, or operation of appropriation works

that the appropriation has been properly completed in

substantial accordance with the terms and conditions of the

change approval.

t8%(9) If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice  and
ocppertunity for hearing, require the appropriator to show
cause why the change approval should not be modified or

revoked. 1f the appropriator fails to show sufficient cause,
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the department may modify or revoke the change approval.

+93({10) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

t16+(11) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for change pursuant to this
section.

t:%3(12) A change in appropriation right contrary to the
provisions of this section is invalid. No officer, agent,
agency, or employee of the state may knowingly permit, aid,
or assist in any manner such unauthorized change in
appropriation right. No person or corporation may, directly
or indirectly, personally or through an agent, officer, or
employee, attempt to change an appropriation right except in
accordance with this section."

Section 10. section B5-2-424, MCA, is amended to read:

"85~2-424. Filing. (1) The transferor of a water right
or his agent or representative shall file with the
department a water right transfer certificate within 60 days
of recording a deed or other instrument evidencing a
transfer of real property.

(2) Except in the case of a transfer of real property

served by a public service water supply, when any person
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presents for recording a deed or other instrument evidencing
a transfer of real property, the realty transfer certificate
shall note whether or not the transfer includes a transfer
of water rights. If the realty transfer certificate notes a
transfer of water rights, the clerk and recorder shall
provide such person the form prescribed under 85-2-423 for
the transfer of water rights. The recording of the deed or
other instrument shail not be delayed because of the
transfer of the water rights.

{3) The county clerk and recorder shall send to the
department a list of all transfers that involve transfers of
water rights., The list must be sent every month and must
include all transfers for the month immediately preceding
the date of submittal to the department. The list must
include the names and addresses of all parties to the
transfer and a legal description of the land subject to the
transfer,

t4)--FThe-department-shatri-send-ap-reference-copy—--af--the
water--right-transfer-certificace-ro-the-office-of-the-chief
water-judge-and-to—the-county--clerk--and--recorder—--in-—the
eounty-in-which-the-tranafer-cccurred:"

Section-9:--Section-05-2-58+y-MEAF-ts—amended-te-read:

4g5-2-50tr--Pefintetonss--Bniess——-the--context—-requires
otherwisar-in-this—pare-the-following-definttions-apptys

tiy--dAquifert-——-means---any-—--undergronnd---gestegieat
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atructore—-ar-formation-which-is-capabie-af-yieiding-water-or
is-capablie—-of-recharqges
t23--4Purean-means-the-Mantana—state-—burean——of--mines
and-geotegy-provided-for-in-20-25-2%%~
t3—-48round--water!-means—any-fresh FRESH-water-that-is
beneath~the—-iand-surface-or-beneath-the--bed--of--a--streams
taker-reservetry-or-other-body-cf-surface-water-and-which-ts

not-a-pare-of-thak-surface-water greund-surface BANB-SHRFACE

OR-—BENBAFH--FHE--BEP-OP-A-STREAM; -LAKEy -RESERVOIR; ~OR-OFHHBR

BOBY -OF -SURFAECE-WATER-AND--WHEEH--I5--NOP--A——PAR¥--OP---FHAT

SHRPACEB-WATER -
t4y-—SGround--watar-areall-means-an-area-wvhichy-as—nearty
as-known-facta-pernitr-may-ba-destgnated-ss-as—to-enciose--a
singie--and--distinct--body--ef-graund-water;-whieh-shaii-be
deseribed-horizontatty-by-surface-description-in--aii--cases
and—-which-—may--be--limited--vertically-by-describing—known
geotegicat-formations-shonid-conditions-dickate-this—-to--be

desirabiec-®

SECTION 11. SECTION 85-2-501, MCA, IS RMENDED TO READ:

*"86-2-501. Definitions. Unless the context reguires
otherwise, in this part the following definitions apply:

{1}y "Agquifer” means any underground geological
structure or formation which is capable of yielding water or
is capable of recharge.

(2) "Bureau” means the Montana state bureau o0f mines
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and geology provided for in 20-25-211.

{3) "Ground water" means any €£resh water that is
beneath the iand-——surface--or-bensath-the-bed-of-a-streams
lake;-reserveiry-or-other-body-of-surface-water-and-whieh—ia
not-a-part-of-that-surface-water ground surface.

(4) "Ground water area” means an area which, as nearly
as known facts permit, may be designated so as to enclose a
single and distinct body of ground water, which shall be
described horizontally by surface description in all cases
and which may be limited wvertically by describing known
geological formations should conditions dictate this to be

desirable.”

HEW SECTION. Section 12. wWater right records for

filing with local clerk and recorder. Upon payment of a fee
established pursuant to 85-2-113, a county clerk and
recorder of the county where the point of diversion or place
of use is located or in which a transfer of water right
occurred may require the department to provide a report of
all water permits, certificates, change approvals, or water
right transfer certificates issued or processed by the
department pursuant to Title BS, chapter 2, parts 3 and 4.
HEW-SECPION---Seetion-ti---Repeater --Section—-85-2-317;

MEA;-ts-repmated;

NEW SECTION. Section 13. cCodification instruction.

[Section 3@ $%* 38 12] is intended to be codified as an
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integral part of Title 85, chapter 2, and the provisions of
Title 85, chapter 2, apply to [section 18 %% 16 12].

NEW SECTION. Section 14, - merroattive ~~~—appl1eability
APPLICABILITY. {}¥y--{Sections——-4--and--Fr—-concerning——-water
qualivy-critertal-applty-rerroactivatyr-within-che-meantng-of
3-2-1897—to——ati-appiications-panding-before-the-department
cf-naturat-resonrces—-and-conservation-for-which-a-permit--or
change——avtharization—has-not-been-issued-an--fehe-effective
dase-asf-this-actis

+2¥ [(Sections 6 7 and 8 3 8], concerning
certification by a professienai--engineeri PERSON WITH

EXPERIENCE IN THE DESIGN, CONSTRUCTION, OR OPERATION OF

APPROPRIATION WORKS, apply retroactively;-within-che-meaning

of--3-2-1897 to all permits for-which-a-netice-ef-completien
has—net-been-fiied-on and te change approvals issued after
[the effective date of this act].

NEW SECTION. Section 15, Effective date. (This act] is
effective en-passage-and-approval JULY 1, 1991.

-End-
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