
SENATE BILL NO. 265 

INTRODUCED BY GROSFIELD, BENGTSON, REAM, 
WEEDING, HARPER, GRADY, THOFT, SWYSGOOD 

BY REQUEST OF THE GOVERNOR 

FEBRUARY 4, 1991 

FEBRUARY 19, 1991 

FEBRUARY 20, 1991 

FEBRUARY 21, 1991 

MARCH 4, 1991 

MARCH 15, 1991 

MARCH 16, 1991 

MARCH 18, 1991 

MARCH 19, 1991 

MARCH 20, 1991 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 45; NOES, 2. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED. 

ON MOTION, CONSIDERATION PASSED 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 88; NOES, 11. 

RETURNED TO SENATE. 

IN THE SENATE 

RECEIVED FROM HOUSE. 

SENT TO ENROLLING. 



• 

REPORTED CORRECTLY ENROLLED. 
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INTRODUCED BY {P.f'7PCL,:::Jf ~t,;;;;, (',(_e,~ 

BY R~ o~GovERNoR kt.Ir .\ 1 

-7~ ~ /t4''!f' '-h·J"f' ~ 
A BILL FOR AN ACT ENTtLED: "AN ACT CLARIFYING THE RIGHT TO 

BENEFICIALLY USE, SELL, OR LEASE SALVAGED WATER; DEFINING 

"SALVAGE"; PROVIDING CRITERIA FOR APPROVAL OF CHANGES IN 

APPROPRIATION RIGHTS INVOLVING SALVAGED WATER; ESTABLISHING 

THE PERIOD AFTER WHICH THE RIGHT TO SALVAGED WATER IS 

FORFEITED; AND AMENDING SECTIONS B,-2-102 ANu 85-2-402, 

MCA." 

STATEMENT OF INTENT 

A statement of intent is required for this bill in order 

to provide guidance to the department of natural resources 

and conservation concerning the adoption of rules to allow 

the appropriation, use, and change of use of salvaged water. 

The legislature directs the department of natural resources 

and conservation to adopt rules that promote the 

conservation and efficient use of water by implementing the 

provisions of this bill. 

BE IT ENACTED BY THE LEGISLATURE OF THE ST.~TE OF MONTANA: 

NEW SECTION. Section 1. Salvaged water. rt is the 

declared policy of the state in 85-1-101 to encourage the 
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conservation and full use of water. Consistent with this 

policy, holders of appropriation rights who salvage water, 

as defined in 85-2-102, may retain the right to the salvaged 

water for beneficial use. Any use of the right to salvaged 

water for any purpose or in any place other than that 

associated with the original appropriation right must be 

approved by the department as a change in appropriation 

right in accordance with 85-2-402. Sale of the right to 

salvaged water must also be in accordance with 85-2-403, and 

the lease of the right to salvaged water for instream flow 

purposes must be in accordance with 85-2-436. 

Section 2. Section 85-2-102, MCA, is amended to read: 

"85-2-102, (Temporary) Definitions. Unless the context 

requires otherwise, in this chapter the following 

definitions apply: 

( l) ''Appropriate" means to: 

(a) divert, impound, or withdraw (including by stock 

for stock water) a quantity of water; 

( b) in the case of a public agency, to reserve water in 

accordance with 85-2-316; or 

( c) in the case of the departrne~t of fish, wildlife, 

and par~s, to lease water in accordance with 85-2-436. 

( 2) ''Beneficial use 11
, unless otherwise provided, means: 

(a) a ~~e of water for the benefit of the appropriator, 

other persons, 01 the public, including but not limited to 

-2- INTRODUCED BILL 
~ ~'::> 
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agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses; 

(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141; and 

(c) a use of water by the department of fish, wildlife, 

and parks pursuant to a lease authorized under 85-2-436. 

(3) ''Board'' means the board of natural resources and 

conservation provided for in 2-15-3302. 

{4} ''Certit1cate'1 means a certificate of water right 

1ssuea oy tne aeparcment. 

(5) 11 Change in appropriation right 11 means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) 11 Commission'1 means the fish and game co,T..rnission 

provided for in 2-15-3402. 

(7) '1 Declaration'1 means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

(8) ''Department'' means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(9) ''Existing right'' means a right to the use at water 
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which would be protected under the law as it existed prior 

to July 1, 1973. 

(10) '1Ground water'' means any water beneath the land 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

surface water. 

(11) 11 Permit" means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

(12} "Person" means an 

partnership, corporation, 

individual, 

state agency, 

association, 

political 

subdivision, the United States or any agency thereof, or any 

other entity. 

(13) "Political subdivision" means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

( 14) 11 Salvage 11 means to make water available for 

beneficial use from an existing valid appropriation through 

application of water-saving methods. 

ti:4t(l5) "Waste" means the unreasonable loss of water 

through the 

appropriation 

design 

or 

or 

water-

negligent operation of an 

distribution facility or the 

application of water to anything but a beneficial use. 
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t¼-5t~ "Water 11 means all water of the state, surface 

and subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

t:t6t.1..!ll_ "Water division" means a drainage basin as 

defined in 3-7-102. 

tBt.Ll._!!l "Water judge" means a judge as provided for in 

Title 3, chapter 7. 

tlBtil.21 "Water master" means a master as provided for 

in Title 3, chapter 7. 

t¼9ti2Ql "Well" means any artificial opening or 

excavation in the ground, however made, by which ground 

water is sought or can be obtained or through which it flows 

under natural pressures or is artificially withdrawn. 

(Terminates June 30, 1993--sec. 11, Ch. 658, L. 1989) 

85-2-102. (Effective July 1, 1993) Definitions. Unless 

the context requires otherwise, in this 

following definitions apply: 

chapter the 

{l) 11 Appropriate" means to divert, impound, or witr'.draw 

{including by stock for stock water) a quantity of water or, 

in the case of a public agency, to reserve water in 

accordance with 85-2-316. 

(2) ''Beneficial use 1
', unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 
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agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses; and 

(b) a use of wacer appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141. 

{31 '1 Board'' means the board of natural resources and 

conservation orovided for in 2-15-3302. 

(4) ''Certificate•• means a certificate of water riaht 

issued by the department. 

(5) "Change in appropriation right 1
' means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) 11 Declaration" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

(7) 11 Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(Bl ''Ex~sting right'' means a right to the use of water 

which woulri be pr0tected under the law as it existed prior 

to July 1, '..973. 

(9) "Ground wd'.eL" means any water beneath the land 

surface or ber1~~th the bed of a stream, lake. reservoir, or 
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other body of surface water, and which is not a part of that 

surface water. 

(10) "Permit'' means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

(11) "Person" means an individ•..;.al, 

partnership, corporation, state agency, 

association, 

political 

subdivision, the United States or any agency thereof, or any 

other entity. 

(12) "Political subdivision" means any county, 

incorporated city or town, public ~orporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporat1on, association, or grou~. 

(13) ''Salvage~• means to make water available for 

beneficial use from an existing valid aporopriation through 

application of_~ater-saving methods. 

t¼3t11..!2_ "Waste 11 means the unreasonable loss of water 

through the design or negligent 

appropriation or water distribution 

operation 

facility or 

of an 

the 

application of water to anything but a be~eficial use. 

t¼4ti.l:2_1 "Water" means all water of the slate, surface 

a~d subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 
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t±:St~ "Water division 11 means a drainage basin as 

defined in 3-7-102. 

fl6t(l7) "Water judge" Ireans a judge as provided for in 

Title 3, chapter 7. 

t¼'.rt~ "Water master" means a master as provided 

in Title 3, chapter 7. 

for 

fiBtl_l_21 "Well" means any artificial opening or 

excavation in the ground, however made, by which ground 

water is sought or can be obtained or through which it flows 

under natural pressures or is artificially withdrawn.'' 

Section 3. Section 85-2-402, MCA, is amended to read: 

"85-2-402. (Temporary) Changes in appropriation rights. 

( 1 l An appropriator may not make a change in an 

appropriation right except as permitted under this section 

and with the approval of the department or, if applicable, 

of the legislature. 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has bee11 reserved. 

(bl Except for a lease authorization pursuant to 

-8-
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85-2-436 that does not require appropriation works, the 

proposed means of diversion, construction, and operation of 

the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

{e) If the change in appropriation. __ ~ht involves 

salvaged water, the proposed water-saving me::hods will 

salvage at least the amount of water asserted by the 

al'I'_licant. 

{3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a} the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems 1 and minimum streamflows for the protection of 

existing water rights and aquatic life; 
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(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

( iv i the availability and feasibility of using 

low-quality 

been made; 

water for the purpose for which application has 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

departme~t pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the dpplicant proves by 

evidence and the department finds 

subsections (2) and {3) are met; and 

clear and convincing 

that the criteria in 

(b) the departzent then petitions the legislature and 

the legislal~re affirms the decision of the department after 

one or more public hearings. 

I 5) (a) The state of ~8ntana has long ~ecognized the 

importct:1t·~ of conserving its public waters a~d the necessity 

to ma1:1t,1i11 JdequJte water supplies for the state's water 

-10-
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requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appro~riation right fo: the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

conSumed, the applicable criteria 

subsection (2) or (3) are met; 

iii) the proposed out-of-state 

and 

use 

proced'..lres of 

of water is not 

contrary to water conservation in Montana: and 

{iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

[c) In determining whether the appropriate: has proved 

by clear and convincing evidence that the requirements of 

-11-
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will be met, the 

legislature shall 

(i) whether there are present or projected 

shortages within the state of Montana; 

water 

(ii) whether 

proposed change 

the 

in 

water that is the 

appropriation might 

subject of the 

feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and coffiply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

-12-
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proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

( 10) A person holding an issued perffilt or change 

approval that has not been perfected may ci1ange the place oE 

diversion, place of use, purpose of use, er place of storage 
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by filing an application for change pursuant 

section. 

to this 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. An officer, agent, 

agency, or employee of the state may not knowingly permit, 

aid, or assist in any manner an unauthorized change in 

3ppropriation right. A person or corporation may not, 

directly or indirectlv~ personally or through an agent, 

officer, or emoloyee, attempt to change an appropriation 

right excepc in accordance with this section. 

June 30, 1993--sec. 11, Ch. 658, L. 1989.) 

85-2-402. (Effective July 1, 1993) 

(Terminates 

Changes in 

appropriation rightsa (1) An appropriator may not make a 

change in an appropriation right except as permitted under 

this section and with the approval of the department or, if 

applicable, of the legislature . 

(2) Except as provided in subsections (3) through (5), 

the department shall approve a change in appropriation right 

. , 
i. tt1e appropriator proves by substantial credible evidence 

that the following criteria are met: 

I al The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developmei1ts for whi~h a permit has been issued or for which 

warer has be~11 reserved. 

(b) The propos1·d means of diversion, construction, and 

-14-
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operation of the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

(e) If the change in appropriation right ·involves 

salva~ed water, the proposed water-saving methods will 

salva.9.e at least the amount of water asserted by the 

a£.Elicant. 

( 3) The department may not apnrove a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet ot water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that! 

(a) the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant a~d the state; 

(iii) the effects on the quan:ity and quality of water 
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for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear 

evidence and the department finds that 

subsections (2) and (3) are met; and 

and convincing 

the criteria in 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requiremenls [or reserved water 

rigl1ts held by the United States for federal reserved lands 

-16-
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and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-slate transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservatio11 o[ its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change 1n appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection ( 2) or ( 3) ar,_- met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrinLental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requireme~ts of 

subsections (S)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the legislature shall 
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consider the following .factors: 

(i) whether there are present or projected 

shortages within the·state of Montana; 

water 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortaqes within the state of 

'4ontana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shdll give notice af the proposed change in accordance with 

85-2-307 and shall hold one o~ ~ore hearings in accordance 

with 8~-2 -Jog prior to its approval or denial of the 

p~0po~eJ cha:1ge. The depart:ne~t shall provide notice and may 

holJ 011~ er 111ore hPdrings upon any other proposed change if 
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it determines that such a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may app:ove a change subject to such terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The departme~t may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions. 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9} The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

20 must be kept in the office of the department in Helena. 

21 110) A person holding an issued permit or change 

22 approval that has not been perfected may change the place of 

23 diversion, place of use, purpose of use, or place of storage 

24 by filing an application for change pursuant to this 

25 section. 
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(11) A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized change in 

appropriatior. right. No person or corporation may, directly 

or indirectly, personally or throu~h an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance with this section.'' 

NEW SECTION. Section 4. Codification instruction. 

(Section l] is intended to be codified as an integral part 

of Title 85, chapter 2, part 4, and the provisions of Title 

85, chapter 2, part 4, apply to [section 1], 

NEW SECTION. Section 5. Saving clause. [This act] does 

not affect rights and duties that matured, penalties that 

were incurred, or proceedings that were begun before [the 

effective date of this act]. 

-End-



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0265, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

This bill clarifies the statute with respect to the right to salvaged water, a right DNRC already recognizes. By clarifying 
the statute, however, there is likely to be an increase in the number of applications to DNRC for change in appropriation 
rights. 

ASSUMPTIONS: 

1. There will be an additional four change applications involving salvage water per year. 
2. Objections will be received on three of the applications. 
3. Two applications with objections will proceed to contested-case hearing. 
4. The DNRC cost to administratively process one change application is $300 ($50 operating expense and $250 personal 

services, shown as contracted services). 
5. The DNRC cost to address and handle objections for each application is $500 ($50 operating expense and $450 personal 

services). 
6. The DNRC cost to hold one contested-case hearing is $1,200 ($120 operating expense and $1,080 personal services). 
7. The DNRC collects $50 for each application for a change in appropriation right. 
8. The DNRC cost to adopt and publish administrative rules to implement this legislation will be $1,500 for FY92 ($1,000 

operating expense and $500 personal services). 
9. The DNRC cost to prepare and print new forms to implement this legislation will be $1,225 for FY92 ($1,225 operating 

expense). 
10. No FTE are indicated at this time, but ITE may be requested later, depending on the total workload resulting from 

session bills. 

FISCAL IMPACT: 
Department of Natural Resources and Conservation: 

Cun:ent Law 
Expenditures: 
Operating Costs 224,816 
Funding: 
General Fund 1,493,710 
Yater Rights Fees (02) 79 979 

Total ~ ~ 1,573,689 

FY 'l2 
Proposed Law 

232,641 

1,501,335 
BQ__,__1]2 

1,581,514 

aZ!5 z.-7-'II 
ROD SUNDSTED BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

FY 93 
Difference Current Law Proposed Law Difference 

7,825 224,175 229,275 5,100 

7,625 1,491,118 1,496,018 4,900 
200 79 911 80 111 200 

7,825 1,571,029 1,576,129 5,100 

LORENTS GROSFIELD PRIMARY SPONSOR 

Fiscal Note for SR0265 as introduced 56 2,; 



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0265, as introduced, revised. 

DES:::RIPTION OF PROPOSED LEGISLATION: 

This bill clarifies the statute with respect to the right to salvaged water, a right DNRC already recognizes. By clarifying 
the statute, however, there is likely to be an increase in the number of applications to DNRC for change in appropriation 
rigcts. 

ASSl"7MPTIONS: 

1. There will be an additional four change applications involving salvage water per year. 
2. Objections will be received on three of the applications. 
3. Two applications with objections will proceed to contested-case hearing. 
4. The DNRC cost to administratively process one change application is $300 ($50 operating expense and $250 personal 

services, shown as contracted services). 
5. The DNRC cost to address and handle objections for each application is $500 ($50 operating expense and $450 personal 

services). 
6. The DNRC cost to hold one contested-case hearing is $2,000. 
7. The DNRC collects $50 for each application for a change in appropriation right. 
8. The DNRC cost to adopt and publish administrative rules to implement this legislation will be $1,500 for FY92 ($1,000 

operating expense and $500 personal services). 

FISCAL IMPACT: 
Department of Natural Resources and Conservation· 

Expenditures; 
Opei:-ating Costs 
Func:ing: 
General Fund 
Water Rights Fees (02) 

Tot.al 

Current Law 

0 

0 
_Q 

0 

FY 92 
Proposed Law 

8,200 

8,000 
200 

8,200 

i2C4$7 ~£..-9/ 
ROD SUNDSTED BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

FY 93 
Difference Current Law Proposed Law Difference 

8,200 0 6,700 6,700 

8,000 0 6,500 6,500 
200 0 200 200 

8,200 0 6,700 6,700 

~~ 
LORENTS GROSFIELD PRIMARY SPONSOR 

Fiscal Note for SB0265 as introduced, revised f8 z.1,,r-



52nd Legislature SB 0265/02 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SENATE BILL NO, 265 

APPROVED BY COMM. ON 
NATURAL RESOURCES 

INTRODUCED BY GROSFIELD, BENGTSON, REAM, 

WEEDING, HARPER, GRADY, THOFT, SWYSGOOD 

BY REQUEST OF THE GOVERNOR 

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THE RIGHT TO 

BENEFICIALLY USE, SELL, OR LEASE SALVAGED WATER; DEFINING 

"SALVAGE"; PROVIDING CRITERIA FOR APPROVAL OF CHANGES IN 

APPROPRIATION RIGHTS INVOLVING SALVAGED WATER; ES~ABbfSHfNS 

~HB--PBRf8B--AP'l!BR--WHfeH--~HB--Rf6HT--T8--5AbVA6B8-WA~ER-f5 

P8RPBf~B8~ AND AMENDING SECTIONS 85-2-102 AND 85-2-402, 

MCA." 

STATEMENT OF INTENT 

A statement of intent is required for this bill in order 

to provide guidance to the department of natural resources 

and conservation concerning the adoption of rules to allow 

the appropriation, use, and change of use of salvaged water. 

The legislature directs the department of natural resources 

and conservation to adopt rules that promote the 

conservation and efficient use of water by implementing the 

provisions of this bill. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Salvaged water. It is the 
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declared policy of the state in 85-1-101 to encourage the 

conservation and full use of water. Consistent with this 

policy, holders of appropriation rights who salvage water, 

as defined in 85-2-102, may retain the right to the salvaged 

water for beneficial use. Any use of the right to salvaged 

water for any purpose or in any place other than that 

associated with the original appropriation right must be 

approved by the department as a change in appropriation 

right in accordance with 85-2-402. Sale of the right to 

salvaged water must also be in accordance with 85-2-403, and 

the lease of the right to salvaged water for instream flow 

purposes must be in accordance with 85-2-436. 

Section 2. Section 85-2-102, MCA, is amended to read: 

•ss-2-102. (Temporary) Definitions. Unless the context 

requires otherwise, in this chapter the following 

definitions apply: 

(1) "Appropriate" means to: 

(a) divert, impound, or withdraw {including by stock 

for stock water) a quantity of water; 

(b) in the case of a public agency, to reserve water in 

accordance with 85-2-316; or 

(c) in the case of the department of fish, wildlife, 

and parks, to lease water in accordance with 85-2-436. 

(2) ''Beneficidl use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

SECOND READING 
-2- SB 265 
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other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses; 

(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141; and 

(c) a use of water by the department of fish, wildlife, 

and parks pursuant to a lease .authorized under 85-2-436. 

(3) ''Board" -means the -board of natural resources and 

conservation provided for in 2-15-3302. 

(4) "Certificate" means a certificate of water right 

issued by the department. 

(S) "Change in appropriation right" means a change in 

the place of diversion, the place of use, the purpose of 

use, or the pla·ce of storage. 

(6) "Commission" means the fish and game commission 

provided for in 2-15-3402. 

(7) "-Declaration 11 'ffleans the declaration of an existing 

right filed· with the department u-nder section 8, Chapter 

452, Laws of 1973, 

(8) '-'Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 
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(9) "Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973. 

(10) "Ground water" means any water beneath the land 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

surface water. 

(11) "Permit" means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

(12) 11 Person 11 means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United St-ates or any agency thereof, or any 

other entity. 

( 13) "Political subdivision" means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

(14) "Salvage" means to make water available for 

beneficial use from an existing valid appropr_iation through 

application of water-saving methods. 

t¼4tillj_ "Waste" means the unreasonable loss of water 

through the design or 

appropriation or water 

negligent operation of an 

distribution facility or the 

-4- SB 265 
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application of water to anything but a beneficial use. 

t¼5ti!ll uwater" means all water of the state, surface 

and subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

t¼6t.1.!ll "Water division" means a drainage basin as 

defined in 3-7-102. 

t¼Tt11!.l "Water judge 11 means a judge as provided for in 

Title 3, chapter 7. 

f¼:8til2J. 11 Water master" means a master as provided for 

in Title J, chapter 7. 

tHt i.ill ""Well" means any artificial opening or 

excavation in the ground, however made, by which ground 

water is sought or can be obtained or through which it flows 

under natural pressures or is artificially withdrawn. 

(Terminates June 30, 1993--sec. 11, Ch. 658, L. 1989} 

85-2-102. (Effective July l, 1993) Definitions. Unless 

the context requires otherwise, in this chapter the 

following definitions apply: 

(1) "Appropriate" means to divert, impound, or withdraw 

(including by stock for stock water) a quantity of water or, 

in the case of a public agency, to reserve water in 

accordance with 85-2-316. 

(2) ''Beneficial use'', unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 
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other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses: and 

(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141. 

( 3) "Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) "Certificate" means a certificate of water right 

issued by the department. 

(5) 11 Change in appropriation right" means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

{6) ''Declaration" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

( 7) "Department 11 means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(8} "Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973. 

(9) "Ground water'' means any water beneath the land 

-6- SB 265 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0265/02 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

surface water. 

{10) 11 Permit" means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

( 11) "Persona means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

(12) "Political subdivision" means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public 

state empowered to appropriate water but 

corporation, association, or group. 

(13) "Salvage" means to make water 

body of the 

not a private 

available for 

beneficial use from an existing valid appropriation through 

application of water-saving methods. 

t¼3tJ..!il "Waste" means the unreasonable loss of water 

through the design or negligent operation of an 

appropriation or water distribution facility or the 

application of water to anything but a beneficial use. 

t%4t~ "Water" means all water of the state, surface 

and subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

-7- SB 265 

1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0265/02 

diffuse surface water, and sewage effluent. 

tl5t.1..!!l "Water division" means a drainage basin as 

defined in 3-7-102, 

t3=6ti!.Z.1 "Water judge" means a judge as provided for in 

Title 3, chapter 7. 

t¼itJJ:.!l "Water master" means a master as provided for 

in Title 3, chapter 7. 

tt8t ,UJU "Well" means any artificial opening or 

excavation in the groundr however made, by which ground 

water is sought or can be obtained or through which it flows 

under natural pressures or is artificially withdrawn." 

Section 3. Section 85-2-402, MCA, is amended to read: 

"85-2-402. (Temporary) Changes in appropriation rights. 

( l) An appropriator may not make a change in an 

appropriation right except as permitted under this section 

and with the approval of the department or, if applicable, 

of the legislature. 

(2) Except as provided in subsections {3) through ( 5)' 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 
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(bl Except for a lease authorization pursuant to 

85-2-436 that does not require appropriation works, the 

proposed means of diversion, construction, and operation of 

the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

{d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

w If the change in appropriation right involves 

salva_g_ed water.!_ the proposed water-saving methods will 

salvage at 

applicant. 

(3) The 

least the amount of water asserted by the 

department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met; 

{b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

{i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 
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existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply: 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made: 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a} the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of con~erving its public waters and the necessity 
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to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection ( 2) or ( 3) a['e met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 
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by clear and convincing evidence that the requirements of 

subsections (5)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected 

shortages within the state of Montana; 

1,,1ater 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accc~dance 

-12- SB 265 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0265/02 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

( 10) A person holding an issued permit or change 

approval that has not been perfected may change the place of 
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diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

(11} A change in appropriation right contrary to the 

provisions of this section is invalid. An officer, agent, 

agency, or employee of the state may not knowingly permit, 

aid, or assist in any manner an unauthorized change in 

appropriation right. A person or corporation may not, 

directly or indirectly, personally or through an agent, 

cfficer, or employee, attempt to change an appropriation 

right except in accordance with this section. 

June 30, 1993--sec. 11, Ch. 658, L. 1989.) 

85-2-402. (Effective July l, 1993) 

(Terminates 

Changes in 

appropriation rights~ (1) An appropriator may not make a 

change in an appropriation right except as permitted under 

this section and with the approval of the department or, if 

applicable, of the legislature. 

(2) Except as provided in subsections (3) through (5}, 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 
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(b) The proposed means of diversion, construction, and 

operation of the appropriation works are adequate. 

(C) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

(e) If the change in appropriation right involves 

salvaged water, the proposed water-saving methods will 

salvage at least the amount of water asserted by the 

applicant. 

{3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met; 

{b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water supply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

-15- SB 265 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0265/02 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

,v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 
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rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

( ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana: and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (5)(b)(ii) and (5)(b)(iii) will be met, the 

-17- SB 265 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0265/02 

department and, if applicable, the legislature shall 

consider the following factors: 

(i} whether there are present or projected 

shortages within the state of Montana; 

water 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii} the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6} For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5,5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 
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hold one or more hearings upon any other proposed change if 

it determines that such a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to such te~ms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

19) The original of a change approval issued by the 

20 department must be sent to the applicant, and a duplicate 

21 must be kept in the office of the department in Helena. 

22 (10) A person holding an issued permit or change 

23 approval that has not been perfected may change the place of 

24 diversion, place of use, purpose of use, or place of storage 

25 by filing an application for change pursuant to this 
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section. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized 

appropriation right. No person or corporation may, 

change in 

directly 

or indirectly, personally or through an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance with this section." 

NEW SECTION. Section 4. Codification instruction. 

[Section 1] is intended to be codified as an integral part 

of Title 85, chapter 2, part 4, and the provisions of Title 

85, chapter 2, part 4, apply to [section 1]. 

NEW SECTION. Section 5. Saving clause. (This act] does 

not affect rights and duties that matured, penalties that 

were incurred, or proceedings that were begun before [the 

effective date of this act). 

-End-
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WEEDING, HARPER, GRADY, TROFT, SWYSGOOD 
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10 YHB--PBRf88--llP'PBR--WHfeH--YRB--Rf6HY--T8--SA&VA6BB-WA~BR-fS 

11 P8RPBfYBBT AND AMENDING SECTIONS 85-2-102 AND 85-2-402, 

12 MCA." 

ll 

14 

lS 

STATEMENT OF INTENT 

A statement of intent is required for this bill in order 

16 to provide guidance to the department of natural resources 

17 and conservation concerning the adoption of rules to allow 

18 the appropriation, use~ and change of use of salvaged water. 

19 The legislature directs the department of natural resources 

20 and conservation to adopt rules that promote the 

21 conservation and efficient use of water by implementing the 

22 

23 

24 

25 

provisions of this bill. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Salvaged water. It is the 

~ .............. <-
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SENATE BILL NO. 265 

INTRODUCED BY GROSFIELD, BENGTSON, REAM, 

WEEDING, HARPER, GRADY, THOFT, SWYSGOOD 

BY REQUEST OF THE GOVERNOR 

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THE RIGHT TO 

BENEFICIALLY USE, SELL, OR LEASE SALVAGED WATER; DEFINING 

"SALVAGE"; PROVIDING CRITERIA FDR APPROVAL OF CHANGES IN 

APPROPRIATION RIGHTS INVOLVING SALVAGED WATER; BSTABbfSHfN6 

THB--PBRf99--AP'PBR--WHfeH--THB--Rf8HT--T9--SAbVA8BB-WATBR-fS 

P9RPBfTBB~ AND AMENDING SECTIONS 85-2-102 AND 85-2-402, 

MCA." 

STATEMENT OF INTENT 

A statement of intent is required for this bill in order 

to provide guidance to the department of natural resources 

and conservation concerning the adoption of rules to allow 

the appropriation, use, and change of use of salvaged water. 

The legislature directs the department of natural resources 

and conservation to adopt rules that promote the 

conservation and efficient use of water by implementing the 

provisions of this bill. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section,. Salvaged water. It is the 

~•,,.,.~,,.,co•~" 
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declared policy of the state in 85-1-101 to encourage the 

conservation and full use of water. Consistent with this 

policy, holders of appropriation eights who salvage water, 

as defined in 85-2-102, may retain the right to the salvaged 

water for beneficial use. Any use of the right to salvaged 

water for any purpose or in any place other than that 

associated with the original appropriation right must be 

approved by the department as a change in appropriation 

right in accordance with 85-2-402. Sale of the right to 

salvaged water must also be in accordance with 85-2-401, and 

the lease of the right to salvaged water for instream flow 

purposes must be in accordance with 85-2-436. 

Section 2. Section 85-2-102, MCA, is amended to cead: 

•ss-2-102. (Teaporary) Definitions. Unless the context 

requires otherwise, in this chapter the following 

definitions apply: 

(1) ''Appropriate" means to: 

(a) divert. impound, or withdraw (including by stock 

for stock water) a quantity of water; 

(b) in the case of a public agency, to reserve water in 

accordance with 85-2-316; or 

(c) in the case of the department of fish, wildlife, 

~nd parks, to lease water in accordance with 8~-2-436. 

(21 ''Beneficial use~, unless otherwise proJided, medns: 

(d) a use of water for the benefit of the appropriator, 

REFERENCE BILL 
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other persons, or the public, including but not limited to 

agricultural (i1lcluding stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, pnwer, 

and recreational uses; 

lb) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141; and 

(c) a use of water by the department of fish, wildlife, 

and parks pursuant to a lease authuri~ed under 85~2-436. 

( 3) "Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

( 4) "Certificate" means a certificate of water right 

issued by the department. 

(5} "Change in appropriation rigt-.t" means a change in 

the place of diversion, the pla·.~ of use, the purpo5e of 

use, or the place of storage. 

(6) "Commission" means the fish and game commis.sion 

provided for 1n 2-15-3402. 

(7) ''Declaration" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

{8) "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part J]. 
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(9) ''Existing right'1 means a right lo the use of water 

which would be protected under the law as it existed prior 

to July l, 1973. 

(10) ''Ground water'' medns any water beneath the land 

surface or beneath the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a part of that 

sue face water. 

(11) "Permit" means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

( 12) "Person" means an 

partnership, corporation, 

individual, 

state agency, 

association, 

political 

subdivision, the United States or any agency thereof, or any 

other entity. 

(13) "flolitical subdivision" means any county, 

incorporated city or lown, publi~ corporation, or district 

created pursuant to state law or other public body of the 

slate empowered to appropriate water but not a private 

corporation, associat1on, or group. 

11....!.L "Salvage" means to make water available for 

beneficial use from an e~lsting valid appropriation through 

application of water-saving methods. 

t¼4tl.!.2.l "Waste" means the unreasonJble toss of water 

through the 

appropr1at1un 

design 

or 

or 

wdter 

negligent operut 1,ln ot an 

disrribution f<lcility or the 

-4- SB 265 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0265/02 

application of water to anything but a beneficial use. 

tl5t1.l!l "Water" means all water of the state, surface 

and subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal ~ater, 

diffuse surface water, and sewage effluent. 

t¼6t!!2..l "Water division" means a drainage basin as 

defined in 3-7-102. 

t:t~t.!l:.!l "Water judge" means a judge as provided for in 

Title 3, chapter 7. 

tt:8t~ 11 Water master" means a master as provided for 

in Title 3, chapter 7. 

tHt !20J_ "Well" means any artificial opening or 

excavation in the ground, however made, by which ground 

water is sought or can be obtained or through which it flows 

under natural pressures or is artificially withdrawn. 

(Terminates June 30, 1993--sec. 11, Ch. 658, L. 1989) 

BS-2-102. (Effective July 1, 1993) Definitions. Unless 

the context requires otherwise, 

following definitions apply: 

in this chapter the 

( l} "Appropriate" means to divert, impound, or withdraw 

(including by stock for stock water) a quantity of water or, 

in the case of a public agency, to reserve water in 

accordance with 85-2-316. 

{2) "Beneficial use'', unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 
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other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, 

and recreational uses; and 

power, 

(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141. 

(3) "Board'' means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) ''Certificate" means a certificate of water right 

issued by the departmenc. 

(5) ~change in appropriation right'' means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

{6) ''Declaration" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 19/J. 

( 7) "Department" means the depdrtment of natural 

resources and co11servation provided for in Title 2, chapter 

15, part 33. 

{8} "Existing right'' means a right to the use of water 

which would be protected under the law as it existed prior 

to July l, 1913. 

(9) ''Gro11nd w~ter'' means any water beneath the land 
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surface or bene, th the bed of a stream, lake, reservoir, or 

other body of surface water, and which is not a pdrt of that 

surface water. 

( 10) "Permit" means the permit to appropriate issued by 

the department under 85-2-301 through SS-2-303 and 85-2-306 

through 85-2-314. 

(11) "Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

(12) "Political subdivision" means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

{13) "Salvage" mednS to mak- water available for 

beneficial use from an existing dlid appropriation through 

application of water-saving methods. 

t¼:-3til.il "Waste" means the unreasonable loss of water 

through the design or negligent 

appropriation or water distribution 

operation 

facility or 

of an 

the 

application of water to anything but a beneficial use. 

t½4t~ "Water" means all water of the state, surface 

and subsurface, regardless of its character or manner ,Jf 

occurrence, including but not limited to geothermdl water, 
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diffuse surface water, and sewage effluent. 

ttSti.!...§1 "Water division" means a drainage basin as 

defined in 3-7-102. 

tHt 1.!21 "Water 

Title 3, chapter 7. 

judge" means a judge as provided for in 

tF1t~ "Water master" means a master as provided for 

in Title J, chapter 7. 

08t1.l'.l.l "Well" means any artificial opening or 

excavation in the ground, however made, by which ground 

water is sought or can be obtained or through which it flows 

under natural pressures or is artificially withdrawn." 

( l) 

Section 3. Section 85-2-402, MCA~ 1s amended to read: 

"85-2-402. (Temporary) Changes in appropriation rights. 

An appropriator may not make a change 11, an 

appropriation right except as permitted under this section 

and with the approval at the department c1r, it applicable, 

of the legislature. 

(2) Except as provided in subsections (]) through (5), 

the department shall approve a change 1n appropr1ation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other perso11s or other planned uses or 

devPlopments for which a permit has bPPrl issued or for which 

Wdter has bee11 reserved. 
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(b} Except for a lease authorization pursuant to 

85-2-436 that does not r~quire appropriation works, the 

proposed means of diversion, construction, and operation of 

the appropriation works are adequate. 

{c) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

w IE the 

salva.9.ed waterL 

salva_g_e at least 

change in appropriation right involves 

the proposed water-saving methods will 

the amount of water asserted by the 

applicant. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i} the existing demand3 on the state water ~upply, as 

well as projected demands for water for future beneficial 

purposes, including municipal water supplies, irriqatinn 

systems, and minimum streamflows fur the protection of 
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existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state: 

{iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

{v) the effects on private property rights by any 

creation of or contribution to saline seep: and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of ~ater as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

14} The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2] and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or mure public hearings. 

{ [)) {ct) The stJte of Mcntana has L..::nq recvgnized the 

importa.1h.-'t=> nf conserving 1ts public wat.ers and the necessity 
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to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. 

recognizes that, 

Although the state of Montana also 

under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable., the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and~ if apµ:icable, the legislature 

approves after one or more public 2arings that: 

( i) depending on the vol·1TC?- cif water d1verled or 

consumed, the applicable er i t:er 1a and procedures of 

subsection 12) or (3) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare oE the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 
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by clear and convincing evidence that the requirements of 

subsections {S)(b)(ii) and (S}lb)(iii) will be met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

Ii) whether there are present or projected 

shortages within the state of Montana; 

water 

(ii) whether 

proposed change 

the 

in 

water that is the 

appropriation might 

subject of the 

feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use out£ide the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 
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with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

18) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change .1pproval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

(lO) A person holding an issued permit or change 

approval that has not been perfected may change the place of 
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diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

( 11) A change in appropriation right contrary to the 

provisions of this section is invalid. An officer, agent, 

agency, or employee of the state may not knowingly permit, 

aid, or assist in any manner an unauthorized change in 

appropriation right. A person or corporation may not, 

directly or indirectly, personally or through an agent, 

officer, or employee, attempt to change an appropriation 

right except in accordance with this section. 

June 30, 1993--sec. 11, Ch. 658, L. 1989.) 

85-2-402. (Effective July 1, 1993) 

(Terminates 

Changes in 

appropriation rights. (1) An appropriator may not make a 

change in an appropriation right except as permitted under 

this section and with the approval of the department or, if 

applicable, of the legislature. 

(2) Except as provided in subsections{]) through ( 5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following crilerid are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

develupme11ts for ~hich a permit has been issued ar for which 

water has been reserved. 
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{b) The proposed means of diversion, construction, and 

operation of the appropriation works are adequate. 

le) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

w~itten consent of the person with the possessory interest, 

in the property where the ~ater is to be put to beneficial 

use. 

{e) If the change 1n appropria~~on right involves 

salvaged water, the proposed water-saving methods wi~l:_ 

salvage at least the amo~nt of water asserted by the 

applicant. 

(3) The department may not approve a change in purpose 

of use or place of use of an approprialion of 4,000 or more 

acre-feet 

second of 

of water a year and 5.5 or more cubic feet per 

water unless the appropriator prove~ by 

substantial credible evidence that: 

(a) the criteria in subsecti (21 are met: 

(b) the proposed change is a reasonable use. A finding 

of reasonable use must be based on a consideration of: 

(i) the existing demands on the state water ~upply, as 

well as projected demands for water for future beneficial 

supplies, irrigation purposes, including municipal water 

systems, and minimum streamflows for the protection of 

existing watPr riqh:~ and aquatic life; 

(ii) the benefits to the applicant and the state; 
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(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

{iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(Vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

{4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(cl) the applicant proves by clear and convincing 

evidence and the department finds that the cr1ler1a 

subsections (2) and {J) are met; and 

in 

{b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has lonq recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies tor the state's water 

requiremer,ts, inclL1ding requirements for reserved water 
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rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not 1n conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change 1n appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requiremer1ts of 

subsections (5)(b)(ii) and (5)(b)(iii) will be met, the 
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department and, if applicable, the legislature shall 

consider the following factors: 

(i} whether there are present or projected 

shortages within the state of Montana; 

water 

(ii) whether the ~ater that 1s the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in the 

state where the applicant intends to use the water. 

{d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state. 

the applicant shall submit to and comply wilh the laws of 

the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 8½-2-309 pr1or to its approval or denial of the 

proposed ch~nge. The department shall provide not1ce and may 
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hold one or mo~e hearings upon any other proposed change if 

it determines that such a change might adversely affect the 

rights of other persons. 

17) The department or the legislature, if applicable, 

may approve a change subject to such terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department may 

extend time limits specified in the change approval under 

the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may. after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fa•1~ to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change approval issued by the 

20 department must be sent to the applicant, and a duplicate 

21 must be kept in the office of the department in Helena. 

22 (10} A person holding an issued permit or change 

23 approval that has not been perfected may change the place of 

24 diversion, place of use, purpose of use, Llr place of storage 

25 by filing an application for change pursuant to this 
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section. 

fll) A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized 

appropriation right. No person or corporation may, 

change in 

directly 

or indirectly, personally or through an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance with this section.'' 

NEW SECTION. Section 4. Codification instruction. 

{Section 1) is intended to be codified as an integral part 

of Title 85, chapter 2, part 4, and the provisions of Title 

85, chapter 2, part 4, apply to [section 1]. 

NEW SECTION. Section 5. Saving clause. [This act] does 

not affect rights and duties that matured, penalties that 

were incurred, or proceedings that were begun before (the 

effective date of this act}. 

-End-
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