SENATE BILL NO. 253
INTRODUCED BY BENGTSON
BY REQUEST OF THE DEPARTMENT OF STATE LANDS
IN THE SENATE

FEBRUARY 1, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESOURCES.

FIRST READING.

FEBRUARY 16, 1991 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.
FEBRUARY 18, 1991 ‘ PRINTING REPCRT.
ON MOTION, CONSIDERATION PASSED
FOR THE DAY.
FEBRUARY 19, 1991 SECOND READING, DO PASS.
FEBRUARY 20, 1991 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 49; NOES, 0.

TRANSMITTED TO HOUSE.
IN THE HOUSE

MARCH 4, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESOURCES.

FIRST READING.

APRIL 2, 1991 COMMITTEE RECOMMEND BILL BE
CONCURRED IN. REPORT ADOPTED.

APRIL 6, 1991 SECOND READING, CONCURRED IN.

ON MOTION, RULES SUSPENDED. BILL
PLACED ON THIRD READING THIS DAY.

THIRD READING, CONCURRED IN.
AYES, 94; NOES, 3.

RETURNED TO SENATE.

IN THE SENATE



APRIL 9, 1991 RECEIVED FROM HOUSE.
SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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BILL NO. 5.3
INTRODUCED BY / Jd'j—h
BY REQUEST OZ THE DEPARTMENT OF STATE LANDS

A BILL POR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
OFPENCUT MINING ACT; PROHIBITING MINING OF PREVIOUSLY
RECLAIMED LAND WITHOUT AN OPENCUT CONTRACT; ESTABLISHING AN
ANNUAL OPENCUT MINING FEE; INCREASING THE OPENCUT MINING
CONTRACT APPLICATION FEE; AUTHORIZING THE DEPARTMENT QF
STATE LANDS TO SPEND MONEY FOR RECLAMATION OF LAND AND
REHARILITATICN OF WATER AFFECTED BY OPENCUT MINING;
AUTHORIZING ACCEPTANCE OF LETTERS OF CREDIT AS BOND;
PROVIDING ADMINISTRATIVE PROCEDURES FOR AND APPEALS OF
ASSESSMENT OF CIVIL PENALTIES; AMENDING SECTIONS 82-4-424,
82-4-431, 82-4-432, 82-4-433, AND B2-4-441, MCA; AND

PROVIDING A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 82-4-424, MCA, is amended to read:
"g2-4-424. Receipt and expenditure of funds. (1) The

board may receive any federal funds, state Ffunds, or any

other funds for the reclamation of land affected by opencut
mining. The board may cause the reclamation work to be dane
by its own employees or by employees of other governmental

agencies, soil conservation districts, or through contracts
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with qualified persons.

{2) Any funds or any public works programs available to
the board shall be expended and used to reclaim and
rehabilitate any 1lands that have been subject to opencut
mining that have not been reclaimed and rehabilitated in
accordance with the standards of this part.

(3) There is an opencut mining and reclamation account

within the state special revenue fund established in

17-2-102. There must be deposited in the account all fees,

fines, penalties, and other money that have been or will be

paid u der the provisions of this part. The money in the

account is available to the department of state lands

through appropriation and must be spent by the department

for the reclamation and revegektaticon of land, research

pertaining to the reclamation and revegetation of land, and

the rehabilitation of water affected by opencut mining

operations and for administration of this part, Any unspent

or unencumbered money in the account at the end of a fiscal

year must remain in the account until spent or appropriated

by the legiglature.”
Section 2. Ssection 82-4-431, MCA, is amended to read:
"82-4~431. Contract for reclamation required. {1) After
March 16, 1973, no operater may conduct opencut—-mining
operations whiech hat will result in the removal of 10,000

cubic yards or more of product or overburden or that will

o INTRODUCED BILL
oD %3
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result in the disturbance of 1land that was previously

reclaimed pursuant to this part until he hag entered into a

contract with the board for the reclamation of the land
affected. An coperator conducting a number of operations,
each o©of which results in the removal cof less than 10,000
cubic yards of product or overburden but which result in the
removal of 10,000 cubic yards or more of product or
overburden in the aggregate, is subject to the provisions of
this part, except as pravided in this section.

{2) (a) Except as provided 1in or conditioned under
subsections (2){(b) and (2){c), an operator who holds a
contract for reclamation may operate an opencut mine without
first securing an additional contract or an amendment to the
existing contract or bond if the mine meets the following
criteria:

{i) the total amount of material and overburden removed
does not exceed 1,000 cubic yards; and

(it) the operator notifies the department of state lands
prier to beginning such operations and, within 30 days of
notifying the department, submits a completed site
information form, salvages and stockpiles all root-bearing
soil materials, regrades the affected area to 3:1 ¢r flatter
slope and blends the reclaimed area into the adjacent
topography, and during the first appropriate growing season

replaces all topsoil and reseeds or revegetates as required
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by the department.

(b) The department may refuse to allow the operator to
operate an opencut mine under subsection {2)(a) if, at the
time of notification by the operator to the department, the
operator has a pattern of violations or is in current
violation of this part or rules adopted under this part or
provisions of a contract for reciamation.

{c) The department may require an additional bond as a
condition for the operation of an opencut mine wunder
subsection (2){a).

(3) Opencut mines described in subsection (2) may not
be placed in flowing, ephemeral, or intermittent streams, in
the bottom or head of a confined drainage, in an area where
the operation will intercept ground water or intercept any
slope that is naturally steeper than 3:1, or in any area
where mining would be restricted by other laws."

Section 3. section 82-4-432, MCA, is amended to read:

"B2-4-432. Application for contract -- contents --
issuance ~- amendment -- annual fee. (1) Applications for a
coentract shall he made upon a form furnished by the board,
which form shall contain the following:

(a) the name of the operator and, if other than the
owner of the land, the name and address of the owner;

{b} the type of operation to be conducted;

(c} the volume of earth to be removed, as accurately as

_4_
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the volume may then be estimated, and the volume which has
been previously removed, if any;

{d) the location of the operation by legal subdivision,
section, township and range, and county;

{e) the date when the operation was or will be
commenced; and

(£} a statement that the applicant has the right and
power by legal estate owned to mine by opencut mining the
lands so described.

(2) The application shall be accompanied by:

{a) a bond or security meeting the requirements as set
out in this part;

{b) a fee of $58 $100; and

{c) the operator's plan of his operation and the method
and manner of reclamation that will be used or followed.

(3) If, prior to applying for a contract, the operator
notifies the board of his intention to submit a plan and
requests the board to examine the area to be mined, the
board shall cause the area to be examined and make
recommendations to the operator regarding reclamation.

{4) Upon receipt of the application, bond or security,
and fee due from the operator and upen agreement to the
terms of the contract by the parties, the board may issue a
contract to the applicant which entitles him to continue in

or engage in cpencut mining on the land therein described.

_5_
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(5) An operator desiring to have his contract amended
to cover additional contiguous or nearby land may file an
amended applicaticen with the board. Upon receipt of the
amended application and such additional bond as may be
regquired and upon agreement to the terms of the amendment by
the parties, the board may issue an amendment to the
original contract covering the additional land described in
the amended application without the payment of any
additional fee.

(6} An operator may withdraw any land covered by
contract, except affected land, by notifying the board
thereof, in which case the penalty of the bond or security
filed by the operator pursuant to the provisions of this
part shatt must be reduced proportionately.

{?) An operator shall pay an annual fee of $50 for each

mine site under contract pursuant to this section. The fee

must be paid by December 31 of each year that is after the

year in which the contract or amendment authorizing mining

on that site is issued and that ig before the year in which

Einal bond release is granted.”

Section 4. Section 82-4-433, MCA, is amended to read:

"82-4-433. Bond. (1} A bend required to be filed in
this part by the cperator shall be in such form as the board
prescribes, payable to the state of Montana and conditioned

upon the operator's full compliance with all requirements of

-6~
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this part and all rules of the board. The bond shall be
signed by the landowner or operator, as appropriate, as
principal, and by a good and sufficient corporate surety
licensed to do business in the state of Montana, as surety.
The bond shall be in an amount not to exceed the costs of
restoration required by this part as determined by the
board. The amount of the bond may not be less than $200 or
more than $1,000 per acre unless the department determines,
in writing, that the cost of restoration of the land exceeds
$1,000 per acre, Upaan such a determination, the bend amcunt
must be set by the board at the cost of restoring the land.
(2) In lieu of the bond, the operator may deposit with
the board cash, amd government securities, a letter of

credit in a form acceptable to the department of state

lands, or a bond with property sureties in an amount egual
to that of the required bond on conditions as above
prescribed. In the discretion of the board, surety bond
requirements may be fulfilled by the operator's posting a
bond with land and improvements and facilities therecn as
security, in which event no surety may be required. The
penalty of the bond or amount of cash and securities shall
be 1increased or reduced from time to time as provided in
this part. The bond or security remains in effect urtil the
affected land has been reclaimed as provided under the

contract and the reclamaticon has been approved and the bond

_7_
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or s=security has been released by the board. The bond or
security shall cover only actual affected land and may be
increased or reduced to cover only such acreages as remain
unreclaimed,

{3} If the license of a surety upon a bond filed with
the board pursuant to this part is suspended or revoked, the
operator, within 30 days after receiving notice therecf from
the board, shall substitute for that surety a good and
sufficient surety licensed to do business in the state. Upon
failure of the operator to make substitution of surety, the
board may suspend the contract of the operator to conduct
operations upon the land described in the contract until the
substitution has been made.

{4) The board shall cause the reclamation of any
affected land with respect to which a bond has been
forfeited.

{5) Whenever an operator has completed all of the
requirements under the provisions of this part as to any
affected land, he shall notify the board thereof. If the
board releases the operator from further obligation
regarding such affected land, the penalty of the bond shall
be reduced proporticnately."

Section 5. Section 82-4-441, MCA, is amended to read:

"82-4-441. Penalty -- enforcement. (1) A person who

violates any of the provisions of this part or rules adopted

“8_
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thereunder or provisions of a contract for reclamation shall
pay a civil penalty of not less than $100 or more than
$1,000 for the violation and an additional ¢ivil penalty of
not less than $100 or more than $1,000 for each day during
which a violation continues following the service of notice
of the violation, and the person may be enjoined from
continuing such violation as provided in this section. Fhesse
penaities——are——receverab}e—in—an—acbionvbrought—in-the—name
of-the-state-of-Mentana—-hy-—the--attornrey--generat-—in--the
district--court—-having--jurisdietion-of-the-defandant-or-by
mutual-agreement of-the-parties-invotved;-—in--the-~districe
court—of-the-first-judictat-district-Penalty-money-shaiti-b«
credited-to-tiie-general-fund.

{2) The-attorney-general-shally-upon-the-request-ef-the
department7-~sue——Eor—the—recovery—cf-the‘pcncities—provided
for-in-this-sectian-and-bring-an-actien-—fer--a--restraining
erder--or--a-—temporary--or--permanent-injunction-against-an
aperator—cr*cther—peraon—vioiutingvor~threatening-to—vio}ate
an-order-adopted-under-this-parts

¢3} The civil penalties provided for in this section
may be waived for a minor vieclation if it is determined that
the violation does not represent potential harm to public
health, public safety, or the environment and doces not
impair the administration of this part. The board shall

adopt rules to implement and administer a procedure for
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waiver of a penalty under this subsection.

(3) The department of state lands shall notify the

person or gperator of the viclation. The person or operator

is entitled, by filing a written request within 20 days of

receipt of the notice of wviclation, to a hearing on the

issues of whether the alleged violation has occurred and

whether the penalty proposed to be imposed is proper. The

department shall issue a statement of proposed penalty no

more than 10 days after notice of wviolation. After the

hearing or after the +time for requesting a hearjing has

expired, the board shall make findings of fackt, issue a

written decision as to the occurrence of the viclation and

the amount of penalty warranted, and order the payment of a

penalty in that amount. The person or operator shall remit

the amount of the penalty within 30 days of the order. If

the person or operator wishes to obtain judicial review of

the assessment, he shall submit with the penalty a statement

that the penalty is being paid under protest and the

department shall hold the payment in escrow until judicial

review is complete. A person or operator who fails to

regquest _and submit testimony at the hearing provided for in

this subsection or who fails to pay the assessed penalty

under protest within 30 days of the grder assessing the

penalty foufeits his right to seek judicial review of the

violation or penalty determinations. These penalties are

-10-
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recoverable in an action brought by the department in the

district court of the first judicial district of this state,

in and for the county of Lewis and Clark, or the district

court of the county in which the opencut mine is located.

{4) The department may bring an action to enjoin an

operator or other person violating or threatening to violate

this part, rtules adopted pursuant to this part, or a

contract made pursuant to this part in the district court of

the first judicial district of this state, in and for the

county of Lewis and Clark, or the districk court of the

county in which the opencut mine is located."™

NEW SECTION. Section 6. Retroactive applicability.

[Section 3{7)] applies retroactively, within the meaning of

1-2-105, to calendar years beginning after December 31,

1990.

—-End-

-11-—



STATE OF MONTANA - FISCAL XOTE
Form BD-15
In compliance with a written request, there 1s hereby submitted a Fiscal Note for SB0253, as_introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

This bill: 1) prohibits mining of previously reclaimed land without an opencut contract; 2) establishes an annual opencut
mining fee of $50 for each mine site under contract; 3) increases the opencut mining contract application fee from $50 to
$100; 4) authorizes the Department of State Lands to spend money for reclamation of land and rehabilitation of water
affected by opencut mining; 5) authorizes acceptance of letters of credit as bond; and 6) provides administrative procedures
for and appeals of assessment of civil penalties.

ASSUMPTIONS:

1. There will be 15 new opencut mining contracts in the 1593 biennium.

2. The 852 opencut mines will pay the 550 annual mining fee.

3. Currently, the opencut mining application fees are deposited to the general fund. This bill redirects the application
fees to the opencut mining and reclamation state special revenue account.

FISCAL IMPACT:

Department of State Lands:

FYy 92 FY 93
Current lLaw Proposed Law Difference Current Law Proposed Law Difference
Revenues:
Application Fees 750 1,500 750 750 1,500 750
Annual Mining Fees 0 42 600 42 600 0 42 600 42,600
Total 750 44100 43,350 750 44,100 43,350
DIstribution of Revenues
General Fund 750 0 750 750 0 750
Open Cut Mining aAcct. (02) 0 44 .100 44 100 0 44 100 44 100
Total 750 44,100 43,350 750 44,100 43,350

-

A ) Gkl EBosllons  FV

ROD SUNDSTED, BUDGET DIRECTOR DATEl ESTHER G. BENGTSON, P Y SPONSCOR DATE
Office of Budget and Program Planning

Fiscal Note for SBO253, as introduced SB 2 53



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB0253, second reading.

DESCRIPTION OF PROPOSED LEGISIATION:

This bill: 1) prohibits mining of previously reclaimed land without an opencut contract; 2) authorizes the Department of
State Lands to spend money for reclamation of land and rehabilitation of water affected by opencut mining; 3) authorizes
acceptance of letters of credit as bond; and 4) provides administrative procedures for and appeals of assessment of civil
penalties.

ASSUMPTIONS:

i.

2.

3.

4.

There will continue to be 250 new opencut applications each year @ $50 per application fee plus fines and penalties of
$3,000 per year.

Revenues will be deposited in the opencut state special revenue account and used to supplement inadequate reclamation
bond forfeitures for sediment control, noxious weed contrel, and small reclamation research plots on difficult
reclamation sites.

Currently, application fees, fines and penalties are deposited into the general fund. This bill deposits the funds to
an open cut state special revenue account.

There are no changes to program expenditures.

FILSCAL IMPACT;

Department te Lands: .
FY 92 FY 93
Current Law Proposed Law Difference Current Law Proposed Law Difference

Revenues:
Application Fees 12,500 12,500 0 12,500 12,500 0
Fines and penalties 3,000 3,000 0 3,900 3,000 0

Total 15,500 15,500 0 15,500 15,500 0
Distribution of Revenues;
General Fund 15,500 0 {15,500) 15,500 0 (15,500)
Open Cut Mining Acct, (02) 0 15,500 15,500 0 15,500 15,500

Total 15,500 15,500 . 0 15,500 15,500 0

&C@ >_/8-3)

ROD SUNRDSTED, BUDGET DIRECTOR DATE
Office of Budget and Program Planning

2055

/ DKTE

Fiscal Note for SBGZ253, second readin 66 253




52nd Legislature

£ @ Wt

10

12
i3
14
15
16
17
iB
19
20
21
22
23
24

25

SB 0253/02

APPROVED BY COMM. ON
NATURAL RESOURCES

SENATE BILL NO. 253
INTRODUCED BY BENGTSON

BY REQUEST OF THE DEPARTMENT OF STATE LANDS

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
OPENCUT MINING ACT; PROHIBITING MINING QF PREVIOQUSLY
RECLAIMED LAND WITHQUT AN OPENCUT CONTRACT; ESPABLISHING-AN
ANNUAL-OPENEUE-MINENG-FBET——INEREASING--FHE- -OPENCUTE--MINING
CONTRAET-—APPLICAPEON--PEE+ AUTHORIZING THE DEPARTMENT OF
STATE LANDS TO SPEND MONEY POR RECLAMATION OF LAND AND
REHABILITATION aF WATER AFFECTED BY OPENCUT MINING;
AUTHORIZING ACCEPTANCE OF LETTERS OF CREDIT AS BOND;
PROVIDING ADMINISTRATIVE PROCEDURES FOR AND APPEALS OF
ASSESSMENT OF CIVIL PENALTIES; AND AMENDING SECTIONS
B2-4-424, 82-4-431, 82-4-4327 82-4-433, AND B82-4-441, MCA7

ANB-PROVIDEING-A-REPROACPIVE-APPHICABILIPY¥-DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 82-4-424, MCA, is amended to read:
“82-4-424. Receipt and expenditure of funds. (1) The

board may receive any federal funds, state funds, or any

other funds for the reclamation of land affected by opencut
mining. The bocard may cause the reclamation work to be done
by its own employees or by employees of other governmental

agencies, soil conservation districts, or through contracts
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with gualified persons.

{2) Any funds or any public works programs available to
the board shall be expended and used to reclaim and
rehabilitate any lands that have been subject to opencut
mining that have not been reclaimed and rehabilitated in
accordance with the standards of this part.

(3) There is an cpencut mining and reclamation account

within the state special revenue fund established in

17-2-102. There must be deposited in the account all fees,

fines, penalties, and other money that have been or will be

paid under the provisions of this part. The money in the

account is available to the department of state lands

through appropriation and must be spent by the department

for the reclamation and revegetation of land, research

pertaining to the reclamation and revegetation of land, and

the rehabilitation of water affected by opencut mining

operations and for administration of this part. Any unspent

ot unencumbered money in the account at the end of a fiscal

year must remain in the account until spent or appropriated

by the legisliature."

Section 2. section 82-4-431, MCA, is amended to read:

"82-4-431. Contract for reclamation required. (1) After
March 16, 1973, no cperator may conduct opencut-mining
operations whieh that will result in the removal of 10,000

cubj¢ yards or more of product or overburden or that will

B SECOND READING

-2- SB 253
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result in the disturbance of land that was previously

reclaimed pursuant to this part until he has entered into a

contract with the beard for the reclamation of the land
affected. An operator conducting a number of operations,
each of which results in the removal of less than 10,000
cubic yards of product or overburden but which result in the
removal of 10,000 cubic yards or more of product or
overburden in the aggregate, is subject to the provisions of
this part, except as provided in this section.

{2y (a) Except as provided in or conditioned under
subgectiona (2){b) and (2)(c), an operator who holds a
contract for reclamation may operate an opencut mine without
first securing an additional contract or an amendment to the
existing contract or bond if the mine meets the following
criteria:

(i) the total amount of material and overburden removed
does not exceed 1,000 cubic yards; and

{ii) the operator notifies the department of state lands
prior toc beginning such cperations and, within 30 days of
notifying the department. submits a completed site
information form, salvages and stockpiles all root-bearing
soil materials, regrades the affected area to 3:1 or flatter
slope: and blends the reclaimed area into the adjacent
topography, and during the Eirst appropriate growing season

replaces all topscil and reseeds or revegetates as required

-3~ SB 253
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by the department.

{b} The department may refuse to allow the operator to
operate an opencut mine under subsecticon (2){a) if, at the
time of notification by the operator to the department, the
operatorf has a pattern of violations or is in current
violation of this part or rules adopted under this part or
provisions of a contract for reclamation.

(¢c) The department may require an additional bond as a
condition for the operation of an opencut mine under
subsection (2)(a).

(3) Opencut mines described in subsection (2) may not
be placed in flowing, ephemeral, or intermittent streams, in
the bottom or head of a confined drainage, in an area where
the operation will intercept ground water or intercept any
slope that is naturally steeper than 3:1, or in any area
where mining would be restricted by other laws."

Secrion-3r—-Section-B2-4-432,-MEA;-ts-amendéd-to-regds

182-4-432=--Applicddion--for-—eontraet-—~——— contents-———
tasusnge-——--amendment —--annuali-fdés-fy-Apptieationa-—£for-a
contract-shati-se-nade-vpon-a-form-Ffurnished-by—-thé--bonsds
which-form-shati-concatn-the-ferrowingr

tay--the--name--cf--the--cperator-and;-if-cther-than-the
owrier-af-tNe-tandy - the-nate-aAnd-gddress-of-che-owners
thi-—the-cype-of-operation—to-ba-conducteds

tey--the-vetume-of-sarth-to-He-removed;—ao-actedrately-as

-4- SB 253
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the~vuiume—may—ehen-be—eatimntedT—and—the—va}ume-—vhich-—has
been-previousty-removed;—tf-anys
fdj——the—iecationwoé—the—operation—by-iegai—subdivi:éen7
seetion;-township-and-rangey-anéd-countys
fef——the———dete—-when--ehe——operacion-—uus--or-—viii—-be
cammenced;-and
t+f4--a-statemene-chat-the-appiieant-has--ehe--right--and
power——by-—}egai——estate-enned—ta—mine-by—apencue-mining—the
tands-se-describedr
t2}--Fhe-appiication-shati-be-aceompanied-by=s
taj--a-bond-or-seeurity-meesing-the-requirements—as--set
eut-in-this-pares
toy——a-fee-of-$50 $1067-and
fe+-vthe-eperator*s—pian—of-hés-operatéon—and—the—methad
and-panner-of-rectamation-that-witi-be-used-or—foitoweds
$3}--¥E7--prior—to-appiying-£for-a-coneracty-the-operator
rotifies-the-board-of-his-intention—to--submit——a-—ptan--and
tequesta-*the-—beard——to——examine——the-a:ea—to—be-mineé?-the
board--shati-—-cause—-the--area--to-—be--examined--and-—-make
recommendstions—to-the-aperator-regarding-rectamations
647——Bpan——reeeipt—cf-bhe—appiicatienT—bend—or-securityv
and-fee-due—from-the-operator--and--upon--agreement--to-—the
terma--of-the-contrace-by-the-partiesy-the-beard-may-fssue-2
conkract-te-the-appiicane-which-entities-him-to-continue-—~in

ar-sngage-in-opancut-mining-on-the-tand-therein-describeds
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+5¢--An--eperator--deatring-te-have-his-contracse-amended
to-caver-additionat-contiguons-er—nearby-land--may--fite--an
amended--appiication--with--ehe--board---Upon-receipe-af-the
amended-appitication-and--such--additionai--bond--as--may--be
required-and-upon-pgreement-to-the—tcerms-of-the-anendmene-by
the--parties;--the--board--may--isave--an——amnendment--to—the
eriginai-ecantract-covering-che-additionai-rand-described——in
the-—-—-amended---appiication-—-without-—the--payment—-of--any
additionat-feec:

t6+--An~-operater--may—-withdraw--any--iand--covered--by
eentracty-except——affected——trand;--by--notifying——the--beard
thereofy--in~~which-cane-the-penatty-of-the-bond-or-security
£ited-by-the-operator-pursuant—to——the--provisions--af--¢his
part-shat: must be-reduced-proportienateiys

t7}--An-operator-shaii-pay-an-annnai-fee-of-358-£for-each

mine-—sitte~-under—contract-pursuant-to-this-section:-Pha-fee

must—-be-paid-by-Becember-3i-of-ecach-year-chat-its——-after--the

year——in-—which-the-contract-or-amendment-authertging-mining

on-that-site-im-issuyed-and-that-+s-before-the-year-in—-which

Einal-bond-release-is-granted-tt

Section 3. section 82-4-433, MCA, is amended to read:

"§2-4-433, Bond. (1) A bond required to be filed in
this part by the operator shall be in such form as the board
prescribes, payable to the state of Montana and conditioned

upon the operator's full compliance with all requirements of

—6- SB 253
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this part -and all rules of the board. The bond shall be
signed by the landowner or operator, as appropriate, as
principal, and by a good and sufficient corporate surety
licensed to do business in the state of Montana, as surety.
The bond shall be in an amount not to exceed the costs of
restoration required by this part as determined by the
board. The amount of the bond may not be less than $200 or
more than $1,000 per acre unless the department determines,
in writing, that the cost of restoration of the land exceeds
$1,000 per acre. Upon such.a determination, the bond amount
must be ‘set by the board at the cost of restoring the land.
{2) In lieu of the bond, the operator may deposit with
the board cash, eamré government securities, a letter of

credit in a form acceptable ko the department of state

lands, or a bond with property sureties in an amount equal
to that of the required bondé on conditions as abaove
prescribed. In the discretion of the board, surety bond
requirements may be fulfilled by the cperator's posting a
bond ‘with land and improvements and facilities therecn as
security, in which ;event no surety may be required. The
penalty of the bond or amcunt of cash and securities shall

be increased or reduced from time to time as provided in

‘this part. The bond or security remains in effect until the

affected land has been reclaimed as provided under the

contract and the reclamation has been approved and the bond

—— SB 253
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or security has been released by the board. The bond or
security shall cowver only actual affected land and may be
increased or reduced to cover only such acreages as remain
unreclaimed.

t3) If the license of a surety upon a bond Ffiled with
the board pursuant to this part is suspended or revoked, the
operator, within 30 days after receiving notice thereof from
the board, shall substitute €for that surety a good and
sufficient surety licensed to do business in the state. Upon
failure of the operator to make substitution of surety, the
board may suspend the contract of the operator to conduct
operations upon the land described in the contract until the
substitution has been made.

{4} The board shall cause the reclamation of any
affected land with respect to which a bond has been
forfeited.

[5) Whenever an operator has completed all of the
requirements under <the provisions of this part as to any
affected land, he shall notify the board thereof. If the
board releases the operator from further obligation

regarding such affected land, the penalty of the bond shall

‘be reduced proportionately."

Section 4. section 82-4-441, MCA, is amended to read:
"B2-4-441. Penalty -- enforcement. (1) A person who

violates any of the provisions of this part or rules adopted

-8- SB 253
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thereunder or provisions of a contract for reclamation shall
pay a civil penalty of not 1less than $100 o©or more than
$1,000 for the violation and an additional civil penalty of
not less than $100 or more than $1,000 for each day during
which a wviolation continues following the service of notice
of the violation, and the perscn may be enjoined from
continuing such violation as provided in this secticon. These
penatties~—are--recoverable-in-an-actien-brought-tn-the-name
of-the-atate—of-Montana--by--the-—attorney—-generat——in-——the
district~—conre——-having--jurisdiction-of-the-defendanc-or-by
mutual-agreement-of—the-parttes—invoivedy-—in--the--district
eourt-of-the-first-judietat-diserict--Fenatty-meney-shatii-be
credited-to-the-generai-funds

{2) Phe-attorney-generat-shaiir-upon-the-redquest-of-the
department;--sue--for-the-recovery-¢f-che-penatties-provided
for-in-this-seetion-and-bring-an-accion--for--a--reseraining
erder——or—-a--temporary--or——permanent—injunction-against-an
sperater-or-other-perassn-vielating-sr-threatening-to-vrictate
an-erder-adeapted-under—-this-parts

+33 The civil penalties provided for in this section
may be waived for a minor violation if it is determined that
the violation doces not represent potential harm to public
ﬁealth, public safety, or the environment and does not
impair the administration of this part. The board shall

adopt rules to implement and administer a procedure for
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waiver of a penalty under this subsection.

(3) The department of state lands shall notify the

person ar operatcr of the viclation. The person or gcperator

is entitled, by filing a written request within 20 days of

receipt of the notice of vioclation, t¢ a hearing on the

issues of whether the alleged violation has occurred and

whether the penalty proposed to be imposed is proper. The

department shall _issue a statement of proposed penalty no

more than 10 days after notice of wvioclation. After the

hearing or after the time for regquesting a hearing has

expired, the board shall make findings of fact, issue a

written decision as to the occurrence of the viclation and

the amount of penalty warranted, and order the payment of a

penalty in that amount. The person or operator shall remit

the amount of the penalty within 30 days of the order. If

the person or operator wishes to obtain judicial review of

the assessment, he shall submit with the penalty a statement

that the penalty is being paid under protest and the

department shall hold the payment in escrow until judicial

review is complete. A person or operator who fails to

request and submit testimony at the hearing provided for in

this subsection or who fails to pay the assessed penalty

under protest within 30 days of the order assessing the

penalty forfeits his right to seek judicial review of the

viclation or penalty determinations. These penalties are

-10- SB 253
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recoverable in ar action brought by the dJdepartment in the

district court of the first judicial district of this state,

in and for the county of Lewis and Clark, or the district

court of the county in which the opencut mine is located.

(4] The department may bring an action t¢ enjoin an

operator or other person violating or threatening to violate

this part, rules adopted pursuant to this part, or a

contract made pursuant to this part in the district court of

the first judicial district of this state, in and for the

county of Lewis and Clark, or the district court of the

county in which the opencut mine is located."

NEW-SBERIONr-—-Sectiton—6r—~Retraactive——-—- appticabiiity~
FSeerion-3t7ri-appiies-recroactivelyy-within-che-meaning-—-of
}~2-30897--to——catendar--years——beginning--afrer-pecember-33y
3996+

-End-
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SENATE BILL NO. 253
INTRODUCED BY BENGTSOR

BY REQUEST OF THE DEPARTMENT OF STATE LANDS

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERARLLY REVISE THE
OPENCUT MINING ACT; PROHIBITING MINING oF PREVIQUSLY
RECLAIMED LAND WITHOUT AN OPENCUT CONTRACT; ESPTABGLISHEING-AN
ANNUAL-OPENEHE-MINENG-PEE; -~ INEREASING--FHE-~BPENEHP--MINING
CONPRACP--RPPLICAPEON--PEET AUTHORIZING THE DEPARTMENT OF
STATE LANDS TQ SPEND MONEY FOR RECLAMATION OF LAND AND
REHABILITATION OF WATER AFFECTED BY OPENCUT MINING;
AUTHORIZING ACCEPTANCE OF LETTERS OF CREDIT AS BOND;
PROVIDING ADMINISTRATIVE PROCEDURES FOR AND APPEALS OF
ASSESSMENT oF CIVIL PENALTIES; AND AMENDING SECTIONS
82-4-424, 82-4-431, B2-4-432y 82-4-433, AND 82-4-441, MCAy

ANB-~PROVIDING-A-REPROAECFIVE-APPLICABILITY-BDATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section B2-4-424, MCA, is amended to read:
"82-4-424, Receipt and expenditure of funds. (1) The

board may receive any federal funds, state £funds, or any

other funds for the reclamation of land affected by opencut
mining. The board may cause the reclamation work to be done
by its own employees or by employees of other governmental

agencies, soil conservation districts, or through contracts
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with qualified persons.

(2) Any funds or any public works programs available to
the board shall be expended and used to reclaim and
rehabilitate any lands that have been subject to opencut
mining that have not been reclaimed and rehabilitated in
accordance with the standards of this part.

{3} There is an opencut mining and reclamation account

within the state special revenue fund established in

17-2-102. There must be deposited in the account all fees,

fines, penalties, and other money that have been or will be

paid under the provisions of this part. The money in the

account is available to the department of state lands

through appropriation and must be spent by the department

for the reclamation and revegetation of land, research

pertaining to the reclamation and revegetation of land, and

the rehabilitation of water affected by opencut mining

operations and for administration of this part. Any unspent

or unencumbered money in the account at the end of a fiscal

year must remain in the account until spent or appropriated

by the legislature."

Section 2. Section 82-4-431, MCA, is amended to read:

"82-4-431. Contract for reclamation required. (1) After
March 16, 1973, no operator may ceonduct opencut-mining
operations which that will result in the removal of 10,000

cubic yards or more of preduct or overburden or that will

THIRD READING

-2- SB 253
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result in the disturbance of 1land that was previously

reclaimed pursuent to this part until he has entered into a

contract with the board EFor the reclamation of the land
affected. An operator conducting a number of operations,
each of which results in the removal of less thanm 10,000
cubic yards of product or overburden but which result in the
removal of 10,000 cubic yards or more of product or
overburden in the aggregate, is subject to the provisions of
this part, except as provided in this section.

(2) tfa) Except as provided in or conditioned under
subsections (2)(b) and {2)({c), an operator who holds a
contract for reclamation may operate an opencut mine without
first securing an additional contract or an amendment to the
existing contract or bond if the mine meets the following
criteria:

{i} the tctal amount of material and cverburden removed
does not exceed 1,000 cubic yards; and

(ii) the operator notifies the department of state lands
prior to beginning such operations and, within 30 days of
notifying the department, submits a completed site
information form, salvages and stockpiles all rogt-bearing
s0il materials, regrades the affected area to 3:1 or flatter
slope and blends the reclaimed area into the adjacent
topography, and during the first appropriate growing season

replaces all topsoil and reseeds or revegetates as reguired

—1- SB 253
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by the department.

{b) The department may refuse to allow the operator to
operate an opencut mine under subsection (2){a} if, at the
time of notification by the operator to the department, the
operator has a4 pattern of violations or is in current
violation of this part or rules adopted under this part or
provisions of a contract for reclamation.

(c) The department may require an additional bond as a
condition for the operation of an opencut mine under
subsection (2}(a}.

(3) Opencut mines described in subsection (2) may not
be placed in flowing, ephemeral, or intermittent streams, in
the bottom or head of a confined drainage, in an area where
the operation will intercept ground water or intercept any
slope that is naturally steeper than 3:1, or in any area
where mining would be restricted by other laws."

Seetion-3---Gection-B2-4-4327-MEAT-ts-amended-teo-reads

182-4~432:--Application—-for--—econtract——---- contenta————
tssnance——--- amendment —--annual-fee:-{ij-Applications—for-a
eontrace-shati-be-made-upon-a-form-Furnished-by--ehe-—-hoard;
which—form-shatt-contain-the-fotitowings

tat-—the--name——of--the—-eperetor-and;-if-other-than-the
owner-eof-the-itand;-the-nane-and-address-of-the-owners
thb}-—the-rype-of-aparation-to-be-condneteds

tey-——the-veiume-of-earth-to-be~removedr-as-accuratety—as

-4~ SB 253
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rhe-votume-may—then-be-estimatedy—-and-the-veiume—-which--has
been-previonsty-removedy-tf-anys
fdi——the—iacation-of—the-opeeabion—by—}egai~subdivésien7
seection;-township-and-rangey-and-countys
tey-—the-—-date--when--the--operation—-was--sr--witi--be
commenced-—and
tEy--m-statemenc—that-the-appitcant-has—-the-—right--and
pewer——by—-iegai-—estate-ewned-bo-méne—by—upencuf-mining—the
iands-se-describeds
t2y—-Fhe-appiication—shati-be-aceompanied-byr
tay--a-bond-er-security-meeting-the-requirements—as—-set
ouk-in-khis-pares
th}y--a-fee-of-$50 51007-and
tcy--the-operatoria-pian-ef-his-speration-and-che-methed
and-manner-of-rectamation-that-witi-be-used-or—foiioweds
+3}--§é7--prisr—to-apptying-for-a-coentracty-the-eperator
notifiea-the-bsard-sf-his-intention-to--submit--a--ptan--and
eeqaests-—the——beard-—ta——examine—-the-afea—to-be-ménedv'the
bemrd--shati--eause--the--area--to--be--sxamined--and---make
recammendations-to-the-operator-regarding-reciamations
f&)——Hpan-—receipt—aE—the-nppiicatienf—bond-or*securétr7
and-fee-due-from-the-operater--and-—upon--agreement-—to--the
rerms—-cf-the-contract-by-the-parties;-ehe-board-may-issue-a
contract—ta—the-nppiicant—which-eneit}es-him-to—eoneinue-—in

or-sngage-in-opencut-mining-on-the-land-therein-deseribeds
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t5)--An--operator--desiring-to-have-his-contract-amended
to-cover-additionai-contiguous-or-nearby-tand--may--fite-—-an
amended--appiication--with--the--beoard---Upon-receipt-of-the
amended-appiication-and--such--additionai--pond--as--may--be
required-and-upon-agreement-to-the-terms-of -ehe—amendment—by
the--parties;--the--board--may--issue—-an--amendment--te-the
originat-contract-covering-the-additionat-tand-deseribed--in
che—--amended---appiication—--without--the--payment--of--any
additionai-fees

t61-~An-—aperater-—-may--withdrawv——any--itand--covered--by
eentract;-except--affected--land;-by—-notifying-the—-beard
thereofr--in-—-which-case-the-penatty-of-the-bond-er-seeurity
£ited-by-the-operator-pursuant-to--the--provistons—-of-~-this
pare-shail must be-reddced-proportionatetlyr

t?}--An-operater-sheti-pay-an-annuai-fee-of-$58-for-each

mine—-site--under-contrast-pursdant-to-this-secrtions-Fhe-fee

must-he-patrd-by-December-3i-af-cach-yoar-thac-is--after——the

year——in--which-the-coneract-or-amendmene-austharizing-mining

on-that-site-is—issued-and-that-is-befpara-the-year-in—-whish

£inal-bond-release-is-granted-#

Section 3, Section 82-4-433, MCA, is amended to read:

"B2-4-433. Bond. (1) A bond required to be filed in
this part by the operator shall be in such form as the board
prescribes, payable to the state of Montana and conditioned

upon the operator's full compliance with all requirements of

-6~ SB 2S3
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this part and all rules of the board. The bond shall be
signed by the landowner or operator, as appropriate, as
principal, and by a good and sufficient corporate surety
licensed to do business in the state of Montana, as surety.
The bond shall be in an amount not to exceed the costs of
restoration reqguired by this part as determined by the
board. The amount of the bond may not be less than $200 or
more than §1,000 per acre unless the department determines,
in writing, that the coat of restoration of the land exceeds
51,000 per acre. Upon such a determination, the bond amount
must be set by the board at the cost of restoring the land.
{2) In lieu of the hond, the operator may depcsit with
the board cash, and government securities, a letter of

credit in a form acceptable to¢ the department of state

lands, o©r a bond with property sureties in an amount equal
to that of the required bond on conditions as above
prescribed. In the discreticon of the board, surety bond
requirements may be fulfilled by the gperator’'s posting a
bond with land and improvements and facilities thereon as
security, in which eveat no surety may be required. The
penalty of the bond or amount of cash and securities shall
be increased or reduced from time to time as provided in
this part, The band or security remains in effect until the
affected land has been reclaimed as provided under the

contract and the reclamation has been approved and the bond

=7 SB 253
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or security has been released by the board. The bond or
security shall cover only actual affected land and may be
increased or reduced to cover only such acreages as remszin
unreclaimed.

{3) If the license of a surety upon 2 bond filed with
the board pursuant to this part is suspended or revcoked, the
operator, within 30 days after receiving notice thereof froam
the board, shall substitute for that surety a good and
sufficient surety licensed to do business in the state. Upon
failure of the operator to make substitution of surety, the
board may suspend the contract of the operator te conduct
operations upon the land described in the contract until the
substitution has been made.

{4) The board shall cause the reclamation of any
affected land with respect tc which a bond has been
forfeited.

{5) Whenever an operatcr has completed all of the
requirements under the provisions of this part as to any
affected land, he shall notify the board therecf. If the
board releases the operator from Eurther obligation
regarding such affected land, the penalty of the bond shall
be reduced proportionately."”

Section 4, section 82-4-441, MCA, is amended to read:

"82-4-441. Penaity -—- enforcement. (1) A person who

violates any of the pravisions of this part or rules adopted

-8 SB 253
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thereunder or provisions of a contract for reclamation shall
pay a civil penalty of not less than $100 or more than
$1,000 for the violation and an additional civil penalty of
not less than $100 or more than $1,000 for each day during
which a violation continues following the service of notice
of the violation, and the person may be enjoined from
continuing such wviolation as provided in this secticon. These
penaities--are--recoverable-tn-an-action-broeght-in-the-name
aof-the-atate-sf-Montana--by~--the--actorney—-generai—-in-—the
district--court--having--jurisdiccion-of-the-defendant-or-by
mutnat-agreenent-ef-the-parkties-invelved;—-in--the--district
court-of-the-first—judiciat-district:-Penatty-money-shailt-—be
eredited-te-the-generat-funds

{2} The-attorney-generat-shatiy-upen-the—requesr-of-the
deparementy——sue—-for-the-recovery-af-the-penaltties—provided
for-ia-this-section-and-bring-an-action--for--a--restraining
order--or--a--temperary--or--permanent-injunction-against-an
operator-or-other-person-violtating-er-threatening-te-violtate
an-order-adepted-under—-this-pares

t33 The civil penalties provided for in this section
may be waived for a minor violation if it is determined that
the violation does not represent potential harm to public
ﬁealth. public safety, or the environment and does not
impair the administration of this part. The board shall

adopt rules to implement and administer a procedure for

~g- SB 253
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waiver of a penalty under this subsection.

{3) The department of state lands shall notify the

person or operator of the violation. The person or operator

is entitled, by filing a written request within 20 days of

receipt of the notice of violation, to a hearing on the

issues of whether the alleged violation has occurred and

whether the penalty proposed to be imposed is proper. The

department shall issue a statement of proposed penalty ne

more than 10 days after notice of wviolation. After the

hearing or after the time Ffor reguesting a hearing has

expired, the board shall make findings of fEact, issue a

written decision as to the occurrence of the violation and

the amocunt of penalty warranted, and order the payment of a

penalty in that amcunt. The person or operator shall remit

the amount of the penalty within 30 days of the order., If

the person or operator wishes to obtain judicial review of

the assessment, he shall submit with the penalty a statement

that the penalty is being paid under protest and the

department shall hold the payment in escrow until judicial

review is complete. A person or operator who fails to

request and submit testimony at the hearing provided for in

this subsection or who fails to pay the assessed penalty

under protest within 30 days of the order assessing the

penalty forfeits his right to seek judicial review of the

violation or penalty determinations. These penalties are

-10- SB 253
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recoverable in an action brought by the department in the

districkt court o the first judicial district of this state,

in and for the county of Lewis and Clark, or the diatrict

court of the county in which the opencut mine is located.

(4) The department may bring an_action to enjoin_an

operator or other person violating or threatening to viclate

this part, rules adopted pursuant to this part, or a

contract made pursuant to this part in the district court of

the first judicial district of this state, in and for the

county of Lewis and Clark, or the district court of the

county in which the opencut mine is located."

NENW-SBEPEIBN:--Section-§7--Retreactive—~--- eppiicabiiteys
fSecrion—3t?y{-mppites-recroactivelryr-within-the-meaning--of
3-2-$+097—-to--tatendar--yeara--beginning-—after—Decembar-3i;

19986~

-End-
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SENATE BILL NO. 253
INTRODUCED BY BENGTSON

BY REQUEST OF THE DEPARTMENT OF STATE LANDS

A BILL FCR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
OPENCUT MINING ACT; PROHIBITING MINING OF PREVIOUSLY
RECLAIMED LAND WITHOUT AN OPENCUT CONTRACT: ESTABLISHING-AN
ANNUAL-OPENCHP-MINING-PEE; - - INEREASENG - -PHE--GPENEHT--MINEING
CONYRACP--AFPLFCAFION--PEE+s AUTHORIZING THE DEPARTMENT OF
STATE LANDS TO SPEND MONEY FOR RECLAMATION OF LAND AND
REHABILITATION oF WATER AFFECTED BY OPENCUT MINING;
AUTHORIZING ACCEPTANCE OF LETTERS OF CREDIT AS BOND;
PROVIDING ADMINISTRATIVE PROCEDURES FOR AND APPEALS OF
ASSESSMENT OF CIVIL PENALTIES; AND AMENDING SECTIONS
82-4-424, 82-4-431, B2-4-4327; 82-4-433, AND 82-4-441, MCAy

ANB-PROVIDING-A-RETROACTIVE-APPHLICABELITY-DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section B2-4-424, MCA, is amended to read:
"§2-4-424. Receipt and expenditure of funds. (1) The

board may receive any federal funds, state funds, or any

other funds fér the reclamation of land affected by opencut
mining. The hoard may cause the reclamation work to be dcne
by 1ts own employees or by employees of other governmental

agencies, soil conservation districts, or through contracts
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with qualified persons.

{2) Any funds or any public works programs available teo
the board shall be expended and used to reclaim and
rehabilitate any lands that have been subject to opencut
mining that have not been reclaimed and rehabilitated in
accordance with the standards of this pare.

{3} There is an cpencut mining and reclamation account

within the state special revenue fund established in

17-2-102. There must be deposited in the account all fees,

fines, penalties, and other money that have been or will be

paid under the provisions of this part. The money in the

account is available to the department of state lands

through appropriation and must be spent by the department

for the reclamation and revegetation of land, research

pertaining to the reclamation and revegetation of land, and

the rehabilitation of water affected by opencut mining

operations and for administration of this part. Any unspent

or _unencumbered money in the account at the end of a fiscal

year must remain in the account until spent or appropriated

by the legislature.”

Section 2. sSection B2-4-43]1, MCA, is amended to read:

"B2-4-431. Contract for reclamation required. (1) After
March 16, 1973, no operatar may conduct opencut-mining
operations whieh that will result in the removal of 10,000

cubic yards or more of product or overburden oOr that will
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result in the disturbance of land trhat was previously

reclaimed pursuant to this part until he has entered into a

contract with the board for the reclamation of the land
affected. An operator conducting a number of operations,
each of which results in the removal of less than 10,000
cubic yards of product or overburden but which result in the
removal of 10,000 ocubic yards or more of product or
overburden in the aggregate, is subject to the provisions of
this part, except as provided in this section.

{2) (a) Except as provided in or conditioned under
subsections (2)(b) and {2){c), an operator who holds a
contract for reclamation may operate an copencut mine without
first securing an additional contract or an amendment to the
existing contract or bond if the mine meets the following
criteria:

{i) the total amount of material and overburden removed
does not exceed 1,000 cubic yards; and

(ii) the operator notifies the department of state lands
prier to beginning such operations and, within 30 days of
notifying the department, submits a completed site
information form, salvages and stockpiles all root-bearing
80il materials, regrades the affected area to 3:1 or flatter
slope and blends the reclaimed area inte the adjacent
topography, and during the first appropriate growing season

replaces all topsoil and reseeds or revegetates as required
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by the department.

{b) The department may refuse to allow the operator to
operate an opencut mine under subsection (2)(a) if, at the
time of notification by the operator to the department, the
operator has a pattern of viclations or {8 in current
violation of this part or rules adopted under this part or
provisions of a contract for reclamation.

(c) The department may require an additional bond as a
condition for the operation of an opencut mine under
subsection (2){a}.

{3} Opencut mines described in subsection {(2) may not
be placed in flowing, ephemeral, or intermittent streams, in
the bottom or head of a cvonfined drainage, in an area where
the operation will intercept gtound water or intercept any
slope that is naturally steeper than 3:1, or in any area
where mining would be restricted by other laws."

Seetion-3s--Section-82-4-4327-MEA;-is-amended-to-reads

182-4-432:--Appltication-—-for--contract----— contents--—-
tssuance-———- arendment ---annuai-feer-ti}-Applications-for-a

contract-shall-be-made-upon-a-form-furnished-by--the--boards

which-form-shati-contain-the-falioving+
tay-—the--name--of--the--ocparater-andrs-if-other-than-the

owner-ef-the-iand;-the-name-and-address-of -the-owners
thy-—the-rype-of-operarion-to-be-conducteds

tet-~the-votume-of-carth-to~bhe-vremovedr-an-accuratety-as

-4- §B 253



® ~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0253/02

the-volume-may-then-be-estimatedy-and-the-volume--which--has
been-previousiy-removed;-if-anys
fdj--ehe-ieention—e£~the—operat§en-by~iegai—subdiv&aionv
sectiony-township-and-rangey—and-county;
fe1—-the-—-dute-—vhen——ehe-—eperaeien--waa--er-—viii--he
commenceds—and
ff}——a—seaeemenE-ehue*the-appiieeat-has-—the—vright——and
pouer——by"-legui—-estate-owned—tu—mine—by—opencuf-miniag-the
tands-ss-describeds
¢24--FThe-appiication-shati-be-accompanied-by=s
fai——a-bead—e!—seeurity-meeeinq-the-requifcments—as—*:et
eaut—in-this-parts
thy--a-fee-ef-$50 $1087-and
fef——the-opzrator*s—pian—of—his-aperatien—and-the—meehed
and-manner—-of -rectamation-that-witli-be-used-or-foiioweds
t3y--1f7--prior-to-appiying-for-a-contracty-the-eperator
notiéies-the—boatd—ef—h%a-intention-to-—snhmft—-n——pian——ané
requeats—-bhe—-board—~to--e:amine--the-erea-te—behminedr—the
board--shati--esause—-the--area—-to--he--examined--and---make
recommendationa-to-the-operator-regarding-rectamations
¢47-—Hpon-—receipt-ef-the-uppiieaeienv—boné-or-seeufiEyw
and-fee-due—fram-the-operater—-—and--upon--agreement--to-—the
terms--of-the-contract-by-the-parties;-the-board-may-issue-a
contract-to-the-applicant-which-entities-him-to-eontinue--in

ar-engaqe-in—opencut—mining—on—the-iand*therein-described:
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t5)--An--gperator--desiring-to-have-his-contract-amended
to-cover-additionai-econkiguons-or-nearby-2and--may--filte--an
arended--appiication--with--the--beard<--—-bpon-receipe-sf-the
amended-appiication-and--such--additionai--bond--as--may--be
requicved-and-vpon-agreement-to-the-terms-of-the-anendment—bhy
the—-parties;--the--beard--may-—issae--an--amendment--to-the
original-contraet-covering-the-additianal-tand-described--in
the---amended---apptication---without--the--payment--of--any
additionat-feer

t6}-~An--operater--may--withédrawv--any-—-tand--covered--by
contracti-except—-affected--iand;--bhy--notifying--the--board
thereofr--tn--which-case-the-penaity-cf-the-bond-or-security
ftited-by-the-operator-pursuant-to--the--provisions—-of--this
part-shail must be-reduced-propertionateiys

t73--An-operator-shati-pay-an-annual-fee-of-$58-for-ecach

mine--site—-under-contract-pursnant—-to-this-section:-Fhe-fee

must-be-paid-by-December-3i-of-each-year-that-is--after--the

year-—-in—--which-the-eantract-or-amendment-anthortzitng-mining

ofti-that-site-ies-issued-and-thabt-is-before-the-year—in—-which

fingi-bond-retease-is-granted:2

Section 3. sSection 82-4-433, MCA, is amended to read:

"82~4~433. Bond. (1) A bond reqguired to be filed in
this part by the operator shall be in such form as the board
prescribes, payable to the state of Montana and conditioned

upon the operator's full compliance with all requirements of
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this part and all rules of the board. The bond shall be
signed by the landowner or operator, as appropriate, as
principal, and by a good and sufficient corporate surety
licensed to do business in the state of Montana, as surety.
The bond shall be in an amount not to exceed the costs of

restoration required by this part as determined by the

board. The amount of the bond may not be less than $200 or-

more than $1,000 per acre unless the department determines,
in writing, that the cost of restoration of the land exceeds
$1,000 per acre. Upon such a determination, the bond amcunt
must be set by the board at the cost of restoring the land.
(2) In lieu of the bond, the operator may deposit with
the board cash, eand government securities, a letter of

credit in a form acceptable to the department of state

lands, or a bond with property sureties in an amount equal
to that of the required bond on conditions as above
prescribed. In the discretion of the board, surety bond
requirements may be fulfilled by the operator's posting a
bond with land and improvements and facilities thereon as
security, in which event no Surety may be required. The
penalty of the bond or amount of cash and securities shall
be increased or reduced from time to time as provided in
this part. The bond or security remains in effect until the
affected land has been reclaimed as provided under the

contract and the reclamation has been approved and the bond
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or security has been released by the board. The bond or
security shall cover only actual affected land and may be
increased or reduced tc cover only such acreages as remain
unreclaimed.

(3} If the license of a surety upon a bond filed with
the board pursuant to this part is suspended or revoked, the
operator, within 30 days after receiving notice thereof from
the board, shall substitute for that surety a good and
sufficient surety licensed to do business in the state. Upon
failure of the operator to make substitution of surety, the
board may suspend Lthe contract of the operator to conduct
operations upon the land described in the contract until the
subgtitution has been made.

{4} The board shall cause the reclamation of any
affected land with respect to which a bond has been
forfeited.

(5) Whenever an operator has completed all of the
requirements under the provisions of this part as to any
atfected land, he shall notify the board thereof. If the
board releases the operator from further obligation
regarding such affected land, the penalty of the bond shall

be reduced proportionately.”
Section 4. section 82-4-441, MCA, is amended to read:

"82-4-441. Penalty -- enforcement. (1} A person wha

violates any of the provisions of this part or rulea adopted
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thereunder or provisions of a contract for reclamation shall
pay a civil penalty of not less than $100 or more than
$1,000 for the violation and an additional civil penalty of
not less than $100 or more than $1,000 for each day during
which a violation continues following the service of notice
of the violation, and the person may be enjoined €from
continuing such violation as provided in this section. These
penaities--are--recoverabie-in-an-action-brought-in-the—name
oé-the-state—of-Montana--by--the--attorney-—generai--in--the
district-—coure—-having--4jurisdietion-of-the-defendant-or-by
Mmutnai-agreement-of-the-parties-inveivedy--im--the--distriece
court-oé-the-firse-judicial-districts-Panalty-money-sheti-be
eredited-to-the-general-£fund-

(2} The-attorney-generai-shati;-upon-the-request-ocf-the
departmenty--sue--for-the-recovery-of-the-penatties-provided
for-in-this-section-and-bring-an-action—-for--a--restraining
order~-or--a-—temporary--or--permanent-injunction-against-an
sperater-ar-other-person-visiating-or-threatening-to-viotate
an-order-adepted-under-this-parts

¢34 The civil penalties provided for in this section
may be waived for a minor violation if it is determined that
the violation does not represent potential harm to public
health, public safety, or the eavironment and does not
impair the administration of this part. The board shall

adopt rules to implement and administer a procedure for
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waiver of a penalty under this subsection.

{3) The department of state lands shall notify the

person or operator of the viclation. The person or operator

is entitled, by filing a written request within 20 days of

treceipt of the notice of vioclation, to a hearing on the

issues of whether the alleged violation has occurred and

whether the penalty proposed to be imposed is proper. The

department shall issue a statement of proposed penalty no

more than 10 days after notice o©of vioclation. After the

hearing or after the time for requesting a hearing has

expired, the board shall make findings of fact, issue a

written decision as to the occurrence of the violation and

the amount of penalty warranted, and order the payment of a

penalty in that amount. The person or operator shall remit

the amount of the penalty within 30 days of the order. If

the person or coperater wishes to obtain judicial review of

the assessment, he shall submit with the penalty a statement

that the penalty is being paid under protest and the

department shall hold the payment in escrow until judicial

review is complete. A person or operator who fails to

request and submit testimony at the hearing provided for in

this gubsection or who fails to pay the asgessed penalty

under protest within 30 days of the order assessing the

penalty forfeits his right to seek judicial review of the

viclation or penalty determinations. These penalties are
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recoverable in an _action brought by the department in the

district court of the first judicial district of this state,

in_and for the county of Lewis and Clark, or the district

court of the county in which the opencut mine is located.

{4) The department may bring an action to enijoin an

operator or_other person violating or threatening to violate

this part, rules adopted pursuant to this part, or a

contract made pursuant to this part in the district court of

the first judicial district of this state, in and for the

county of Lewis and Clark, or the district court of the

county in which the opencut mine is located."

NEW-SEEPiON: ~-Jection-6-~--Retroacesve————— applicabtiitys
{Section-3¢?}{-appties-retroactiveiyy-within-the-meaning--of
1-2-1897-—-to--catendar--years--beqginning--after-December-3t;

3998+

-End-
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