
SENATE BILL NO. 253 

INTRODUCED BY BENGTSON 
BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

FEBRUARY 1, 1991 

FEBRUARY 16, 1991 

FEBRUARY 18, 1991 

FEBRUARY 19, 1991 

FEBRUARY 20, 1991 

MARCH 4, 1991 

APRIL 2, 1991 

APRIL 6, 1991 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 49; NOES, 0. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED. 

SECOND READING, CONCURRED IN. 

ON MOTION, RULES SUSPENDED. BILL 
PLACED ON THIRD READING THIS DAY. 

THIRD READING, CONCURRED IN. 
AYES, 94; NOES, 3. 

RETURNED TO SENATE. 

IN THE SENATE 



APRIL 9, 1991 RECEIVED FROM HOUSE. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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BILL NO.~ 

DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

OPENCUT MINING ACT; PROHIBITING MINING OF PREVIOUSLY 

RECLAIMED LAND WITHOUT AN OPENCUT CONTRACT; ESTABLISHING AN 

ANNUAL OPENCUT MINING FEE; INCREASING THE OPENCUT MINING 

CONTRACT APPLICATION FEE; AUTHORIZING THE DEPARTMENT OF 

STATE LANDS TO SPEND MONEY FOR RECLAMATION 0~ LAND AND 

REHABILITATION OF WATER AFFECTED BY OPENCUT MINING; 

AUTHORIZING ACCEPTANCE OF LETTERS OF CREDIT AS BOND; 

PROVIDING ADMINISTRATIVE PROCEDURES FOR AND APPEALS OF 

ASSESSMENT OF CIVIL PENALTIES; AMENDING SECTIONS 82-4-424, 

82-4-431, 82-4-432, 82-4-433, AND 82-4-441, 

PROVIDING A RETROACTIVE APPLICABILITY DATE." 

MCA; 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

AND 

Section 1. Section 82-4-424, MCA, is amended to read: 

"82-4-424. Receipt and expenditure of funds. (1) The 

board may receive any federal funds, state funds, or any 

other funds for the reclamation of land affected by opencut 

mining. The board may cause the reclamation work to be done 

by its own employees or by employees of other governmental 

agencies, soil conservation districts, or through contracts 
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with qualified persons. 

(2) Any funds or any public works programs available to 

the board shall be expended and used to reclaim and 

rehabilitate any lands that have been subject to opencut 

mining that have not been reclaimed and rehabilitated in 

accordance with the standards of this part. 

(3) There is an opencut mining and reclamation account 

within the state S£ecial revenue fund established in 

17-2-102. There must be deposited in the account all fees, 

fines, penalties, and other money that have been or will be 

E.__aid _y der the provisions of this part. The money in the 

~ccount is available to the department of state lands 

through appropriation and must be spent ~y the department 

for the reclamation and reve_g_etation __ oL land, research 

pertaining to the reclamation and reveget-=!_tio_!!_o...f_ 1=._and, and 

the rehabilitation of water affected by opencut mining 

operations and for administration of this part. Any unspent 

or unencumbered money in the account at the end of a fiscal 

~ar must remain in the account until spent or appropriated 

by the legislature." 

Section 2. Section 82-4-431, MCA, is amended to read: 

"82-4-431. Contract for reclamation required. (1) After 

March 16, 1973, no operator may conduct opencut-mining 

operations whieh !_!:al will result in the removal of 10,000 

cubic yards or more of product or overburden or that will 

-2- INTRODUCED BILL 
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result in the disturbance of land that was previously 

reclaimed pursuant to this part until he has entered intJ a 

contract with the board for the reclamation of the land 

affected. An operator conducting a number of operations, 

each of which results in the removal of less than 10,000 

cubic yards of product or overburden but which result in the 

removal of 10,000 cubic yards or more of product or 

overburden in the aggregate, is subject to the provisions of 

this part, except as provided in this section. 

( 2) {a) Except as provided in or conditioned under 

subsections (2)(b) and (2)(c), an operator who holds a 

contract for reclamation may operate an opencut mine without 

first securing an additional contract or an amendment to the 

existing contract or bond if the mine meets the following 

criteria: 

(i) the total amount of material and overburden removed 

does not exceed 1,000 cubic yards; and 

(ii) the operator notifies the department of state lands 

prior to beginning such operations and, within 30 days of 

notifying the department, submits a completed site 

information form, salvages and stockpiles all root-bearing 

soil materials, regrades the affected area to 3:1 or flatter 

slope and blends the reclaimed area into the adjacent 

topography, and during the first appropriate growing season 

replaces all topsoil and reseeds or revegetates as required 
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by the department. 

(b) The department may refuse to allow the operator to 

operate an opencut mine under subsection {2){a) if, at the 

time of notification by the operator to the department, the 

operator has a pattern of violations or is in current 

violation of this part or rules adopted under this part or 

provisions of a contract for reclamation. 

(c) The department may require an additional bond as a 

condition for the operation of an opencut mine under 

subsection (2)(a). 

(3) Opencut mines described in subsection (2} may not 

be placed in flowing, ephemeral, or intermittent streams, in 

the bottom or head of a confined drainage, in an area where 

the operation will intercept ground water or intercept any 

slope that is naturally steeper than 3:1, or in any area 

where mining would be restricted by other laws." 

Section 3. Section 82-4-432, MCA, is amended to read: 

"82-4-432. Application for contract contents 

issuance -~ amendment -- annual fee. (1) Applications for a 

contract shall be made upon a form furnished by the board, 

which form shall contain the following: 

{a) the name of the operator and, if other than the 

owner of the land, the name and address of the owner; 

(b) 

(c) 

the type of operation to be conducted; 

the volume of earth to be removed, as accurately as 

-4-
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the volume may then be estimated, and the volume which has 

been pceviously removed, if any; 

(d) the location of the operation by legal subdivision, 

section, township and range, and county; 

( e) the date when the operation was or will be 

commenced; and 

{f) a statement that the applicant has the right and 

power by legal estate owned to mine by opencut mining the 

lands so described. 

(2) The application shall be accompanied by: 

(a) a bond or security meeting the requirements as set 

out in this part; 

(b) a fee of $58 $100, and 

tc) the operator 1 s plan of his operation and the method 

and manner of reclamation that will be used or followed. 

(3) If, prior to applying for a contract, the operator 

notifies the board of his intention to submit a plan and 

requests the board to examine the area to be mined, the 

board shall cause the area to be examined and 

recommendations to the operator regarding reclamation. 

make 

(4) Upon receipt of the application, bond or security, 

and fee due from the operator and upon agreement to the 

terms of the contract by the parties, the board may issue a 

contract to the applicant which entitles him to continue in 

or engage in opencut mining on the land therein described. 

-5-
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(5) An operator desiring to have his contract amended 

to cover additional contiguous or nearby land may file an 

amended application with the board. Upon receipt of the 

amended application and such additional bond as may be 

required and upon agreement to the terms of the amendment by 

the parties, the board may issue an amendment to the 

original contract covering the additional land described in 

the amended application without the payment of any 

additional fee. 

(6} An operator may withdraw any land covered by 

contract, except affected land, by notifying the board 

thereof, in which case the penalty of the bond or security 

filed by the operator pursuant to the provisions of this 

part ~haii must be reduced proportionately. 

(7) An operator shall pay an annual fee of $50 for each 

mine site under contract pursuant to this section. The fee 

must be paid by December 31 of each year that is after the 

year in which the contract or amendment authorizing mining 

on that site is issued and that is before the year in which 

final bond release is ~ranted." 

Section 4. Section 82-4-433, MCA, is amended to read: 

"82-4-433. Bond. (1) A bond required to be filed in 

this part by the operator shall be in such form as the board 

prescribes, payable to the state of Montana and conditioned 

upon the operator's full compliance with all requirements of 
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this part and all rules of the board. The bond shall be 

signed by the landowner or operator, as appropriate, as 

principal, and by a good and sufficient corporate surety 

licensed to do business in the state of Montana, as surety. 

The bond shall be in an amount not to exceed the costs of 

restoration required by this part as determined by the 

board. The amount of the bond may not be less than $200 or 

more than $1,000 per acre unless the department determines, 

in writing, that the cost of restoration of the land exceeds 

$1,000 per acre. Upon such a determination, the bond amount 

must be set by the board at the cost of restoring the land. 

(2) In lieu of the bond, the operator may deposit with 

the board cashL and government securities, a letter of 

credit in a form acceptable to the department of state 

lands, or 

to that of 

a bond with property sureties in an amount equal 

the required bond on conditions as above 

prescribed. In the discretion of the board, surety bond 

requirements may be fulfilled by the operator's posting a 

bond with land and improvements and facilities thereon as 

security, in which event no surety may be required. The 

penalty of the bond or amount of cash and securities shall 

be increased or reduced from time to time as provided in 

this part. The bond or security remains in effect urtil the 

affected land has been reclaimed as provided under the 

contract and the reclamation has been approved and the bond 
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or security has been released by the board. The bond or 

security shall cover only actual affected land and may be 

increased or reduced to cover only such acreages as remain 

unreclaimed. 

(3} If the license of a surety upon a bond filed with 

the board pursuant to this part is suspended or revoked, the 

operator, within 30 days after receiving notice thereof from 

the board, shall substitute for that surety a good and 

sufficient surety licensed to do business in the state. Upon 

failure of the operator to make substitution of surety, the 

board may suspend the contract of the operator to conduct 

operations upon the land described in the contract until the 

substitution has been made. 

(4) The board shall cause 

affected land with respect to 

forfeited. 

the reclamation of any 

which a bond has been 

(5) Whenever an operator has completed all of the 

requirements under the provisions of this part as to any 

affected land, he shall notify the board thereof. If the 

board releases the operator from further obligation 

regarding such affected land, the penalty of the bond shall 

be reduced proportionately.'' 

Section 5. Section 82-4-441, MCA, is amended to read: 

"82-4-441. Penalty enforcement. (1) A person who 

violates any of the provisions of this part or rules adapted 

-8-
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thereunder or provisions of a contract for reclamation shall 

pay a civil penalty of not less than $100 or more than 

$1,000 for the violation and an additional civil penalty of 

not less than $100 or more than $1,000 for each day during 

which a violation continues following the service of notice 

of the violation, and the person may be enjoined from 

continuing such violation as provided in this section. The~e 

pefialties--are--reeeverable-in-an-action-b~Otlght-in-tne-name 

0£-the-state-oE-Montana--by--the--atto~ney--general--in--tne 

di~triet--eottrt--havin9--jtlrisdietion-of-tke-de~enrlant-or-by 

mttttt~l-agreement -0£-the~?artie~-involved,--in--the--dist~iet 

cottrt-ot-the-firat-jttdieial-district,-Penalty-money-shall-b(, 

eredited.-to-t:1e-general-fttnd .-

( 2) The-attorney-9enerai-~hal¼,-npon-the-regnest-of-the 

department,--sue--for-the-recovery-0£-the-penaltie5-provided 

for-in-this-seetion-and-brin9-an-action--£or--a--restrainin9 

order--or--a--temporary--or--permanent-inj~nction-against-an 

operator-or-other-person-violating-or-threatening-to-violate 

an-order-adopted-nnder-this-parta 

t3t The civil penalties provided for in this section 

may be waived for a minor violation if it is determined that 

the violation does not represent potential harm to public 

healthr public safety, or the environment and does not 

impair the administration of this part. The board shall 

adopt rules to implement and administer a procedure for 

-9•-
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waiver of a penalty under this subsection. 

(3) The department of state lands shall notify the 

person or operator oE the violation. The person or operator 

is entitledr by filing a written request within 20 days of 

receipt of the notice oE violation, to a hearing on the 

issues of whether the alleged violation has occurred and 

whe~~er the penalty proposed to be imposed is eroper. The 

de ear tment shall issue a statement of proposed penalty no 

more than 10 days after notice of violation. After the 

hear in.9___________2_ after the time for reguesting a hearing has 

expired, the board shall make findings of fact, issue a 

written decision as to the occurrence of the violation and 

the amount of penalty warranted, and order the payment of a 

penalty in that amount. The person or operator shall remit 

the amount of the penalty within 30 days of the order. If 

the person or operator wishes to obtain judicial review of 

the assessmentr he shall submit with the penalty a statement 

that the penalty is being paid under protest and the 

department shall hold the payment in escrow until judicial 

review is complete. A person or operator who fails to 

request and submit testimony at the hearing provided for in 

this subsecti_on or who fails to pay the assessed penalty 

under~tes~ __ within 30 days of the order assessing !he 

~~foL ~~-~.ls his right to se.ek judicial review of the 

vi~}-~ ti on o_r ___ .P_':'!1~ _l_!y__ det~_rrni nations ~~e~l ti es are 

-10-
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1 recoverable in an action brought by the department in the 

2 district court of the first judicial district of this state, 

3 in and for the county of Lewis and Clark, or the district 

4 court of the county in which the opencut mine is located. 

5 (4) The department may bring an action to enjoin an 

6 operator or other person violating or threatening to violate 

7 this part, rules adopted pursuant to this part, or a 

8 contract made pursuant to this part in the district court of 

9 the first judicial district of this state, in and for the 

10 county of Lewis and Clark, or the district court of the 

11 county in which the opencut mine is located." 

12 NEW SECTION. Section 6. Retroactive applicability. 

13 (Section 3(7)] applies retroactively, within the meaning of 

14 1-2-109, to calendar years beginning after December 31, 

15 1990. 

-End-

-11-



STATE OF MONTANA - FISCAL ~OTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0253, as introduced. 

DESCRIPTION OF PROPOSED LEGISlATION: 

This bill: 1) prohibits mining of previously reclaimed land without an opencut contract; 2) establishes an annual opencut 
mining fee of $50 for each mine site under contract; 3) increases the opencut mining contract application fee from $50 to 
$100; 4) authorizes the Department of State Lands to spend money for reclamation of land and rehabilitation of water 
affected by opencut mining; 5) authorizes acceptance of letters of credit as bond; and 6) provides administrative procedures 
for and appeals of assessment of civil penalties. 

[\S_SU:IPTIO~S: 

1. There will be 15 new opencut mining contracts in the 1993 biennium. 
2. The 852 opencut mines will pay the $50 annual mining fee. 
3. Currently, the opencut mining application fees are deposited to the general fund. This bill redirects the application 

fees to the opencut mining and reclamation state special revenue account. 

FIS_CAL IMPACT; 

De£artrnent of State Lands: 

FY 92 FY 93 
Current Law Pro2osed Law Difference Current Law Pro{!osed Law Difference 

Revenues: 
Application Fees 750 1,500 750 750 1,500 750 
Annual Mining Fees 0 42 600 42 600 0 42 600 42,600 

Total 750 44,100 43,350 750 44,100 43,350 

Distribution of Revenues 
General Fund 750 0 750 750 0 750 
Open Cut Mining Acct. (02) 0 44 100 44 100 0 44 100 44 100 

Total 750 44,100 43,350 750 44,100 43,350 

j)~ 2-',-?( y~ 
ROD SUNDSTED, BUDGET DIRECTOR DATE ESTHER Y SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal as intr_oduced Sil 25'3 



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0253, second reading. 

DESCRIPTION OF PROPOSED LEGISLATION: 

This bill: 1) prohibits mining of previously reclaimed land without an opencut contract; 2) authorizes the Department of 
State Lands to spend money for reclamation of land and rehabilitation of water affected by opencut mining; 3) authorizes 
acceptance of letters of credit as bond; and 4) provides administrative procedures for and appeals of assessment of civil 
penalties. 

ASSUMPTIONS: 

1. There will continue to be 250 new opencut applications each year@ $50 per application fee plus fines and penalties of 
$3,000 per year. 

2. Revenues will be deposited in the opencut state special revenue account and used to supplement inadequate reclamation 
bond forfeitures for sediment control, noxious weed control, and small reclamation research plots on difficult 
reclamation sites. 

3. Currently, application fees, fines and penalties are deposited into the general fund. This bill deposits the funds to 
an open cut state special revenue account. 

4. There are no changes to program expenditures. 

FISCAL IMPACT: 

Department of State Lands: 
FY 92 

Current Law Proposed Law 
Revenues: 
Application Fees 
Fines and penalties 

Total 
Distribution of Revenues: 
General Fund 
Open Cut Mining Acct. (02) 

Total 

£2~ 
ROD SUNDSTED, BUDGET DIRECTOR 

12,500 
3,000 

15,500 

15,500 
Q 

15,500 

7-18-J/ 
DATE 

Office of Budget and Program Planning 

12,500 
3 000 

15,500 

0 
15 500 
15,500 

FY 93 
Difference Current Law Proposed Law Difference 

0 12,500 12,500 0 
0 3,000 3 000 0 
0 15,500 15,500 0 

(15,500) 15,500 0 (15,500) 
15,:ZOO 0 15,:iOO 15,500 

0 15,500 15,500 0 

Fiscal Note for SB0253. second reading '58 153 
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SENATE BILL NO. 253 

INTRODUCED BY BENGTSON 

BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

OPENCUT MINING ACT; PROHIBITING MINING OF PREVIOUSLY 

RECLAIMED LAND WITHOUT AN OPENCUT CONTRACT; BSTABbfSHiNS-AN 

ANNBAb-0PBNeeT-MfNfN8-PBB7--lNeRBASiN8--~H8--8P8NeeT--MfNiNS 

eeNTRAeT--APPbfE!ATf8N--PBB7 AUTHORIZING THE DEPARTMENT OF 

STATE LANDS TO SPEND MONEY FOR RECLAMATION OF LAND AND 

REHABILITATION OF WATER AFFECTED BY OPENCUT MINING; 

AUTHORIZING ACCEPTANCE OF LETTERS OF CREDIT AS BOND; 

PROVIDING ADMINISTRATIVE PROCEDURES FOR AND APPEALS OF 

ASSESSMENT OF CIVIL PENALTIES; AND AMENDING SECTIONS 

82-4-424, 82-4-431, 8i-4-43iT 82-4-433, AND 82-4-441, MCA7 

l'lNB-PRBYiBfNS-l'l-RB'i'RBl'leTfYB-APPblE!AB'l:biT't-Bl'lTB." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 82-4-424, MCA, is amended to read: 

"82-4-424. Receipt and expenditure of funds. (1) The 

board may receive any federal funds, state funds, or any 

other funds for the reclamation of land affected by opencut 

mining. The board may cause the reclamation work to be done 

by its own employees or by employees of other governmental 

agencies, soil conservation districts, or through contracts 

~•~ •••'""••• coun,,., 

l 

2 

3 

4 

5 

6 

7 

8 

9 

:o 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0253/02 

with qualified persons. 

(2) Any funds or any public works programs available to 

the board shall be expended and used to reclaim and 

rehabilitate any lands that have been subject to opencut 

mining that have not been reclaimed and rehabilitated in 

accordance with the standards of this part. 

(3) There is an opencut mining and reclamation account 

within the state s~ecial revenue fund established in 

17-2-102. There must be de.22,sit~d in the account all fees, 

fines, penalties, and other money that have been or will be 

paid under the provisions of this part. The money in the 

account is available to the department of state lands 

through appropriation and must be spent by the department 

for the reclamation and revegetation of land, research 

pertaining to the reclamation and revegetation of land, and 

the rehabilitation of water affected by opencut mining 

operations and for administration of this part. Any unspent 

or unencumbered money i~ the ac~Q~nt at_the end of a fiscal 

year must remain in the account until spent or appropriated 

by the legislature." 

Section 2. Section 82-4-431, MCA, is amended to read: 

"82-4-431. Contract for reclamation required. (1) After 

March 16, 1973, no operator may conduct opencut-mining 

operations w~teh that will result :n the removal of 10,000 

cubic yards or more of product or overburden or that will 

SECOND READING 
-2- SB 253 
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result in the disturbance of land that was previously 

reclaimed pursuant to this part until he has entered into a 

contr&ct with the board for the reclamation of the land 

affected. An operator conducting a nwnber of operations, 

each of which results in the removal of less than 10,000 

cubic yards of product or overburden but which result in the 

rem.oval of 10,000 cubic yards or more of product or 

overburden in the aggregate, is subject to the provisions of 

this part, except as provided in this section. 

(2} (a) Except as provided in or conditioned under 

subsections (2)(b) and (2}(c), an operator who holds a 

contract for reclamation ma-y operate an opencut mine without 

first securing an additional contract or an amendment to the 

existing contract or bond if the mine meets the folloving 

criteria: 

(i) the total amount of material and overburden removed 

does not exceed 1,000 cubic yards; and 

{ii) the operator notifies the department of state lands 

prior to beginning such operations and, within 30 days of 

notifying the department, submits a completed site 

information form, salvages and stockpiles all root-bearing 

soil materials, regrades the affected a-rea to 3: l or flat t·er 

slope_· and blends the reclaimed area into th·e adjacent 

topography, and during the first appropriate growing season 

replaces ail topsoil and reseeds or revegetates as required 

-3- SB 253 
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by the department. 

(b) The department may refuse to allo- the operator to 

operate an opencut mine under subsection (2)(a) if, at the 

tiae of notification by the operator to the department, the 

operator has a pattern of violations or is in current 

violation of this part or rules adopted under this part or 

provisions of a contract for reclamation. 

(c) The department may require an additional bond as a 

condition for the operation of an opencut mine under 

subsection (2)(a). 

(3) Opencut mines described in subsection (2) may not 

be placed in flowing, ephemeral, or intermittent streams, in 

the bottom or head of a confined drainage, in an area where 

the operation will intercept ground water or intercept any 

slope that is naturally steeper than 3:1, or in any area 

where mining would be res-tr icted· by other laws." 

SC!"e'~ien-3 .. --see~iel"l-8~-4-43~,-MeA,-iS-amendee-f!-e-r·iead,:-

118,i-.f-43,i_.--App¼i::ea~ion--for--eo~ti'aet------eerit!enes----

1:ssttance-----e:m.endnt~nt ---at"1ifttte±-:f·e«!-.-f¼t-A:Pp¼%'ee{t¼ons-£er-a 

eont.raet-sha"¼¼'-b1!-lli.~-e·-ttpoft-&-fet"ffl-fttrnis'he·d-by--th~--board7 

whte·h-Eorni-slia¼¼-e·en't·aTft-t:fte·-r·eirow·2:ng-:-

fat·--~l1te:_-_nailttt'•-e!--thi!!;__eper-at:er·-an.dT-if·-e--e:her-tft1!i'n.-t:he 

oWl'f'efr-o.t-t:Wf!!-land7 -t:he-nftlfte-a'tid-ad~t"~se'-ef-~Kf!!-owner--:-

tet--t:h·e-~ype·-of-opll!ra<t:½-ot"t-e·o-"~-eoriih:1et:ecf; 

tet--tl\-ll!-"d'"'6·½-ttffle-of-ettr~l'l-t:o-be!-remo\fed7-S!t'-e:'eettt"S:°t-e¼y-se 
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Che-vo¼nme-may-then-be-estimated7-and-the-To¼ttffle--whieh--h~s 

been-previous¼y-removed,-±f-any; 

tdt--the-¼eeat¼on-or-the-operat±oft-by-lega¼-s~bd±vis±eftr 

seetien,-townsh±p-and-ran9e7-and-eo~nty~ 

tet--the---date--wheft--the--operat¼on--was--or--wii¼--ee 

eo1M1eneed7-and 

ttt--a-statement-that-the-app¼ieant-has--the--right--and 

pewer--by--¼ega¼--estate-owneft-to-mine-by-openeu~-minin9-the 

¼ands-so-deser¼bedT 

tit--~he-app¼ieation-shal¼-be-aeeompanied-by~ 

tat--a-bend-or-seeHrity-meet±n~-the-reqtt±rements-as--set 

ettt-in-this-par~; 

tbt--a-tee-of-$58 $¼88;-and 

tet--the-ope,rator~s-p¼an-of-his-operat¼on-and-the-method 

and-.manner-0£-reelaftlation-that-w±¼¼-be-ttsed-o~-ro¼lewedT 

t3t--f£7--pr¼or-te-epp¼yiftq-~or-a-eofttraet7-the-eperator 

noti£±es-tfte-board-e£-hie-intent¼oft-to--s~bm±t--a--p¼an--and 

reqttests--the--bearft--to--examine--the-area-to-be-m¼ned;-the 

board--sha¼¼--eattse--the--area--to--be--e~am±ned--and---ma~e 

reeolM\endations-te-tfte-operator-regardin9-ree¼arM:tionT 

t4t--epon--reeeipt-o£-the-applieation,-bond-or-seettr±ty, 

and-£ee-dtte-from-the-operator--and--ttpon--agreement--to--the 

terms--oi-the-eontraet-by-the-parties,-the-board-may-isstte-a 

eontraet-to-the-appl±eant-whieh-entities-him-to-eontintte--in 

or-en9age-±n-openeut-m¼ning-on-the-±and-therein-deseribedT 
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tSt--~n--operator--des±rin9-to-ha•e-his-eontraet-amended 

to-eover-add±tiona¼-eontigttotts-or-neerby-¼and--may--t±¼e--an 

amended--app¼ieat¼on--w±tft--the--boa~dT--Spon-reeeipt-ef-the 

amended-app¼±eat¼on-and--stteh--add±tiena¼--bond--as--may--be 

reqtt~red-and-ttpon-agreement-te-the-terms-0£-the-amenefflent-by 

the--pert±es,--the--beard--may--isstte--an--amenml\ent--to-the 

erig±na¼-eontraet-eo•erin~-the-add±tiona¼-¾and-deseribed--±n 

the---amended---ap~¼ieati~n---w±thettt--the--payment--of--any 

add±t±ona¼-ieeT 

t6t--Aft--ep@rator--may--withdrsw--afty--isftd--eo~ered--by 

eontraet7-exeept--afieeted--¼and,--by--noti£y±ng--the--beard 

thereof7--±n--whieh-ease-the-pena¼ty-e£-the-bend-or-seettr¼ty 

fi¼ed-by-the-operator-pttrsttant-te--the--proTisions--0£--th¼s 

part-she¼¼ mttst be-redtteed-proport*onate¼yT 

f~t--An-operator-sha¼¼-pay-an-anntta¼-fee-o£-$S8-£or-eaeh 

mine--s¼te--ttnder-eentraet-pttrsttant-to-th±s-seetion~-~he-£ee 

mttst-be-pa±d-by-aecember-~¼-of-eaeh-year-that-is--a£ter--the 

year--in--whieh-the-eontraet-or-amendment-attthorit±ng-m±n±ng 

en-that-s±te-±s-±sstted-and-that-±s-befere-the-year-±n--wh±eft 

f±na¼-bond-re¼eese-is-granted~• 

Section 3. Section 82-4-433, MCA, is amended to read: 

"82-4-433. Bond. (l) A bond required to be filed in 

this part by the operator shall be in such form as the board 

prescribes, payable to the state of Montana and conditioned 

upon the operator's full compliance with all requirements of 
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this part ·and all rules of the board. The bond shall be 

signed by the landowner or operator, as appropriate, as 

principal., and by a good and -sufficient corporate surety 

licensed to do business in the stat.e of Montana, as surety. 

The bond shall be in an amount not to exceed the costs of 

restoration requi·red by this part as determined by the 

board. Tile amount of the bond ~Y not be less than $200 or 

more than $l.,OOO per acre unl-ess the department determines, 

in writing, that the cost of restoration of the land exceeds 

$1,000 per acre. Upon such a determination, the bond amount 

must be set by the board at the cost of restoring the land. 

(2) In lieu of the bond, the operator may deposit with 

the board cashL and government securities, a letter of 

credi·t in a form acceptable to the department of state 

lands, or a bond with property sureties in an amount equal 

to that of the required bond on conditions as above 

prescribed. In the discr-etion of the board, surety bond 

requirements may be fulfilled by the operator's posting a 

bond with land and impr.ovement-s and facilities thereon as 

security, in which event no surety may be required. The 

penalty of the bond or amount of cash and securities shall 

be increas,ed or reduced from time to time as provi.de.d in 

·this part. The bond or security remains in effect until the 

affected land has been reclaimed as pr-ov.ided under the 

contract and the reclamation has b.een approved and the bond 
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or security h;,.s been released by the board. The bond or 

security ~hall cover only aetua.l af"fected land and may be 

increased or reduced to cover only such acreages .as .re•ain 

unreclaimed. 

I 3) If the license of a surety upon a bond filed with 

the board pursuant to this part is su~pended or revoked, the 

o_pecator, within _30 days after receiving notice thereof from 

the board, shall substitute for that surety a good and 

sufficient surety licensed to do business in the state. UpQn 

failur.e of the operator to make substitution of surety, the 

board may suspend the contract of the operator to conduct 

operations upon the land described in the contract until the 

substitution has been made. 

(4) The board shall cause the reclamation of any 

affected land with respect to which a bond h;,.s been 

forfeited. 

(,5) Whenever an operator has completed all of the 

requirements under the provisions of this part as to .any 

affected land, he shall notify the board thereof. If the 

board releases the operator from further o~ligation 

regarding such affected land, the penalty of the bond shall 

be reduced proportionatel.y. 11 

Section .4. Section 82-4-441, MCA, is amended to read: 

"82~4-441. Penalty enforcement. {l) A person who 

violates any of the provisions of this part or rules adopt-ed 
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thereunder or provisions of a contract for reclamation shall 

pay a civil penalty of not less than $100 or more than 

$1,000 for the violation and an additional civil penalty of 

not less than $100 or more than $1,000 foe each day during 

which a violation continues following the service of notice 

of the violation, and the person may be enjoined from 

continuing such violation as provided in this section. ~hese 

pena¼~iee--are--reee•era~±e-¼n-an-aet±en-brott9ht-¼n-tft~-name 

ef-the-state-0£-Montana--by--tae--atterney--qenerai--±n--the 

d¼st~¼et--eettrt--hav±nq--jttr±sd±ct±on-ot-the-de£endant-er-by 

mtttttai-aqreement-0£-the-part~es-¼nve½ved,--in--the--d¼s~rict 

eettrt-0£-the-iirst-jttdieial-distriet.-Pena¼ty-meney-shal¼-be 

credited-to-the-9enera¼-£ttndT 

(2) ~he-attorney-generai-shai¼,-~pon-the-reqttest-0£-the 

department,--sue--£or-the-reeovery-ef-the-penaities-provided 

for-±ft-this-seetion-aftd-bring-an-action--£or--a--restraining 

erder--er--a--temporary--or--permanent-±n;ttnetion-aga~nst-an 

operator-or-other-persoft-violat¼n~-or-threatening-to-violate 

an-order-adopted-ttnder-this-part• 

t3t The civil penalties provided for in this section 

may be waived for a minor violation if it is determined that 

the violation does not represent potential harm to public 

health, public safety, or the environment and does not 

impair the administration of this part. The board shall 

adopt rules to implement and administer a procedure for 
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waiver of a penalty under this subsection. 

(3) The department of state lands shall notify the 

person or operator of the violation. The person or operator 

is entitled, by filing a written request within 20 days of 

receipt of the notice of violation, to a hearing on the 

issues of whether the alleged violation has occurred and 

whether the Eenalty Eroposed to be imposed is proE:!r. The 

de12artment shall issue a statement of pro~sed eenalty no 

more than 10 dais after notice of violation. After the 

hearing or after the time for reguesting a hearing has 

expired, the board shall make findings of fact, issue a 

written decision as to the occurrence of the violation and 

the amount of penalty warranted, and order the payment of a 

penalty in that amount. The person or operator shall remit 

the amount of the penalty within 30 days of the order. If 

the person or operator wishes to obtain judicial review of 

the assessment, he shall submit with the penalty a statement 

that the penalty is being paid under protest and the 

department shall hold the payment in escrow until judicial 

review is complete. A person or operator who fails to 

request and submit testimony at the hearing provided fer in 

this subsection or who fails to pay the assessed penalty 

under protest within 30 days of the order assessing the 

penalty forfeits his right ta seek judicial review of the 

violation or penalty determinations. These penalties are 
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recoverable in ar action brought by the department in the 

district court of the first judicial district of this state, 

in and for the county of Lewis and Clark, or the district 

4 court of the county in which the opencut mine is located. 

5 (4} The department may bring an action to enjoin an 

6 operator or other person violating or threatening to violate 

7 this part, rules adopted pursuant to this part, or a 

8 contract made pursuant to this part in the district court of 

9 the first judicial district of this state, in and for the 

10 county of Lewis and Clark, or the district court of the 

11 county in which the opencut mine is located.ff 

12 NBW-SBe4Jli8NT--See~ien-6T--Re~reaeeive-----app¼¼eae~¼iey. 

13 fSee~~en-3-tTti-app¼i~9-~eereae~i•e¼yy-w±Ch¼n-~he-mean¼n9--e£ 

14 ¼-i-¼897--~o--ea¼enGar--years--beg¼nn¼n~--ai~e~-eeeembe~-3¼v 

15 1998, 

-End-
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SENATE BILL NO. 253 

INTRODUCED BY BENGTSON 

BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

OPENCUT MINING ACT: PROHIBITING MINING OF PREVIOUSLY 

RECLAIMED LAND WITHOUT AN OPENCUT CONTRACT; ESTABbfSHiN6-AN 

ANNBAb-8PENeBT-MfNiN6-PBB7--iN€REASiN6--~HB--8PBN€BT--MiNiN6 

eeN~RAe~--APPbf€ATf0N--PBB7 AUTHORIZING THE DEPARTMENT OF 

STATE LANDS TO SPEND MONEY FOR RECLAMATION OF LAND AND 

REHABILITATION OF WATER AFFECTED BY OPENCUT MINING; 

AUTHORIZING ACCEPTANCE OF LETTERS OF CREDIT AS BOND: 

PROVIDING ADMINISTRATIVE PROCEDURES FOR AND APPEALS OF 

ASSESSMENT OF CIVIL PENALTIES; AND AMENDING SECTIONS 

82-4-424, 82-4-431, 8i-4-43iT 82-4-433, AND 82-4-441, MCA7 

ANB-PR0YiBfN6-A-RB~R0Ae~fYB-APPbfeABibi~¥-BA~B." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 82-4-424, MCA, is amended to read: 

"82-4-424. Receipt and expenditure of funds. (1) The 

board may receive any federal funds, state funds, or any 

other funds for the reclamation of land affected by opencut 

mining. The board may cause the reclamation work to be done 

by its own employees or by employees of other governmental 

agencies, soil conservation districts, or through contracts 
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with qualified persons. 

(2) Any funds or any public works programs available to 

the board shall be expended and used to reclaim and 

rehabilitate any lands that have been subject to opencut 

mining that have not been reclaimed and rehabilitated in 

accordance with the standards of this part. 

(3) There is an opencut mining and reclamation account 

within the state seecial revenue fund established in 

17-2-102. There must be de~sited in the account all fees! 

fines, penalties, and other money that have been or will be 

paid under the pro~isions of this part. The money in the 

account is available to the de~artment of state lands 

through appropriation and must be spent by the department 

for the reclamation and revegetation of land, research 

pertaining to the reclamation and revegetation of land, and 

the rehabilitation of water affected by opencut mining 

operations and for administration of this part. Any unspent 

or unencumbered money in the account at the end of a fiscal 

year must remain in the account until spent or appropriated 

by the leqislature. 11 

Section 2. Section 82-4-431, MCA. is amended to read: 

"82-4-431. Contract for reclamation required. (1) After 

March 16, 1973, no operator may conduct opencut-mining 

operations whteh that will result in the removal of 10,000 

cubic yards or more of product or overburden or that will 

TH I RD READ ING 
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result in the disturbance of land that was previously 

reclaimed pursu~nt to this part until he has entered into a 

contract with the board for the reclamation of the land 

affected. An operator conducting a number of operations, 

each of which results in the removal of less than 10,000 

cubic yards of product or overburden but which result in the 

removal of 10,000 cubic yards or more of product or 

overburden in the aggregate, is subject to the provisions of 

this part, except as provided in this section. 

(2) {a) Except as provided in or conditioned under 

subsections (2)(b) and {2)(C), an operator who holds a 

contract for reclamation may operate an opencut mine without 

first securing an additional contract or an amendment to the 

existing contract or bond if the mine meets the following 

criteria: 

(i} the total amount of material and overburden removed 

does not exceed 1,000 cubic yards; and 

(ii) the operator notifies the department of state lands 

prior to beginning such operations and, within 30 days of 

notifying the department, submits a completed site 

information form, salvages and stockpiles all root-bearing 

soil materials, regrades the affected area to 3:1 or flatter 

slope and blends the reclaimed area into the adjacent 

topography, and during the first appropriate growing season 

replaces all topsoil and reseeds or revegetates as required 
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by the department. 

(bl The department may refuse to allow the operator to 

operate an opencut mine under subsection (2}(a} if, at the 

time of notification by the operator to the department, the 

operator has a pattern of violations or is in current 

violation of this part or rules adopted under this part or 

provisions of a contract for reclamation. 

{c) The department may require an additional bond as a 

condition for the operation cf an opencut mine under 

subsection (2}(a). 

(3) Opencut mines described in subsection (2) may not 

be placed in flowing, ephemeral, or intermittent streams, in 

the bottom or head of a confined drainage, in an area where 

the operation will intercept ground water or intercept any 

slope that is naturally steeper than 3:1, or in any area 

where mining would be restricted by other laws." 

Seet¼on-3,--See~ion-Bi-4-◄3i7-MeA7-is-amended-te-reae~ 

~ei-4-43i.--~pplieatieft--fer--eentraet------eeft~ents---

issuanee-----ftft\enetllent ---anntta¼-£eeo-t¼t-Appiteations-£er-a 

eentraet-~ha¼¼-ee-made-ttpeft-a-£orm-£ttrni~hed-by--tfte--beerd, 

Wftieh-,erm-sha¼¼-~en~a¼n-the-£oiiowing~ 

tat--the--name--ef--the--eperater-and7-i£-other-than-the 

owner-e£-the-¼and7-~fte-ftame-and-address-of-the-owner7 

tbt--the-type-ef-epera~¼on-te-be-eondaeted7 

tet--~he-ve½ttffle-O£-eartft-te-&e-removed,-a~-aeettrateiy-as 
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this part and all rules of the board. The bond shall b" 

signed by the landowne.r or operator, as appropriate,. as 

principal, and by a good and sufficient corporate surety 

licensed to do business in the state of Montana, as surety. 

The bond shall be in an amount not to exceed the costs of 

restoration required by this part as determined by the 

board. The amount of the bond may not be less than $200 or 

more than $1,000 per acre unless the department det•rmines, 

in· writing, that the cost of restoration of the land exceeds 

Sl,000 per acre. Upon such a determination, the bond amount 

must be set by the board at the cost of restoring the land. 

(2) In lieu of the bond, the operator may deposit with 

the board cash~ anS government securities, a letter of 

credit in a form acceptable to the department of state 

lands, or a bond with property sureties in an amount equal 

to that of the required bond on conditions as above 

prescribed. In the dis.cretion of the board, surety bond 

requirements ma.y be fulfilled by the operator's posting a 

bond with land and improvements and facilities th~reon as 

security, in which ev-ent no surety may be· requir-ed. The 

penalty of the bond or amount of cas.h and- securities shall 

be increased or reduced from time to time as provided in 

this part. The bond or security remains in effect until the 

affected land has been reclaimed as provided under the 

contract and the reclamation has been a-pproved and the bond 

-7- Sall· 25:r 
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or security has been released by the board. Tl\e bond or 

security shall cover only actual affected land and may be 

incraastrd or reduced to cover only such acreage& as remain 

unreel.aimed. 

(3) If the license of a surety upon a bond filed with 

the board pursuant to this part is suspended or revoked, the 

operator, W"i thin· 30 days a.fte·r receiving. notic.- thereof f ram 

the board, shall substitute for that surety a good and 

Bil:lfficient surety licensed to do business in the state. Upon 

failure of the operator to make substitution of surety, the 

board may su-spend the contract of the operator to conduct 

operations upon the land described in the contract until the 

suba·titution ha-a been made. 

(4) The board shall cause the reclamation of any 

affected land- with re·spect to which a bond has been 

forfeited. 

( 5:) Whenever an operator has completed all of the 

requir:emen·ts und'e·r the- provisions of this part as to any 

affeeted land, l'!e shall notify the board thereof. If the 

boa.rd releases the operator from f.urthe·r obligation 

rega,rding such affeeted land,, the penalty of the bond shall 

be reduced proportionately~ 11 

Section .. s·ection 8:l-4-44"-l, MCA, is amended to rea-d: 

"82-4-441. Penalty enforcement.. ( 1) A person who 

violates any o·f the provisions of this par-t or rU-les ad"'epted 

-a- SD 253 
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thereunder or provisions of a contract for reclamation shall 

pay a civil penalty of not less than $100 or more than 

$1,000 for the violation and an additional civil penalty of 

not less than $100 or mace than $1,000 for each day during 

which a violation continues following the service of notice 

of the violation, and the person may be enjoined from 

continuing such violation as provided in this section. ~hese 

pefta¼t¼es--are--reeo•erable-±n-a"-aetien-hrettght-tn-the-ftame 

e~-the-state-ef-Mentana--by--the--atterney--genera¼--±n--the 

d±striet--eettrt--ha•ing--jttr±sd±et±en-ef-the-defen~ant-er-by 

mtttttat-agreement-e~-the-part±es-inYelYed,--±n--the--d±~tr±et 

eo~rt-0£-the-f±rst-;ud±e±a¼-d±str±et~-Pena¼ty-meftey-sha¼¼-ee 

e~edite~-te-tfte-general-fttft~• 

(2) ~he-attorftey-genera¼-sha¼¼7-ttpen-the-re~ttest-e£-t"e 

de~artmeftt7--stte--for-the-reeovery-of-the-penalt±es-prov±ded 

for-±n-th±s-seet±on-and-br±ng-an-aet±on--for--a--restra±n±ng 

order--er--a--temporary--or--permanent-±n;ttnet±on-aga±nst-aft 

operator-or-other-person-v±olat±ng-or-threaten±ng-to-vie¼ate 

an-order-adopted-ttnder-th±s-parto 

t3t The civil penalties provided for in this section 

may be waived for a minor violation if it is determined that 

the violation does not represent potential harm to public 

health, public safety, or the environment and does not 

impair the administration of this part. The board shall 

adopt rules to implement and administer a procedure for 
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waiver of a penalty under this subsection. 

(3) The department of state lands shall notify the 

person or operator of the violation. The person or operator 

is entitled, by filing a written request within 20 days of 

receipt of the notice of violation, to a hearing on the 

issues of whether the alleged violation has occurred and 

whether the penalt~ pro22sed to be im12:2sed is E:roper. The 

department shall issue a statement of pro22sed ~nalty no 

more than 10 da~s after notice of violation. After the 

hearing 0[ after the time for reguesting a hearing has 

expired, the board shall make findings of fact, issue a 

written decision as to the occurrence of the violation and 

the amount of penalty warranted, and order the payment of a 

penalty in that amount. The person or operator shall remit 

the amount of the penalty within 30 days of the order. If 

the person or operator wishes to obtain judicial review of 

the assessment, he shall submit with the penalty a statement 

that the penalty is being paid under protest and the 

department shall hold the payment in escrow until judicial 

review is complete. A person or operator who fails to 

request and submit testimony at the hearing provided for in 

this subsection or who fails to pay the assessed penalty 

under protest within 30 days of the order assessing the 

penalty forfeits his right to seek judicial review of the 

violation or penalty determinations. These penalties are 
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l rec9ve~able in_~n action brought by the department in the 

2 district court o~ the first judicial district of this state, 

3 in and for the county of Lewis and Clark, or the district 

4 court of the county in which the opencut mine is located. 

5 (4} The department may bring an action to enjoin an 

6 operator or other person violating or threatening to violate 

7 this part, rules adopted pursuant to this part, or a 

8 contract made pursuant to this part in the district court of 

9 the first judicial district of this state, in and for the 

10 county of Lewis and Clark, or the district court of the 

11 county in which the opencut mine is located. 11 

12 N£W-see~T8N~--see~~en-6T--Retreaeti•~-----app¼%eab±¼~tyT 

13 tSeeeieft-3t~ti-spp¼¼es-~e~reee~i¥e¼y7-wi~ft¼n-the-Mean¼ng--eE 

14 ¼-i-¼&9T--~o--ea¼enda~--yea~9--~egtftning--af~er-Be-eember-3¼7 

15 ¼991h 

-End-
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SENATE BILL NO. 253 

INTRODUCED BY BENGTSON 

BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

OPENCUT MINING ACT; PROHIBITING MINING OF PREVIOUSLY 

RECLAIMED LAND WITHOUT AN OPENCUT CONTRACT; HSTABb£5HiN6-AH 

ANNHAb-8PHNBHT-M£NiH8-PHH~--fNBREASlN6--THB--6PHNBH~--MlNlN6 

e8NTRAeT--APPbfBA~f8N--PBH~ AUTHORIZING THE DEPARTMENT OF 

STATE LANDS TO SPEND MONEY FOR RECLAMATION OF LAND AND 

REHABILITATION OF WATER AFFECTED BY OPENCUT MINING; 

AUTHORIZING ACCEPTANCE OF LETTERS OF CREDIT AS BOND; 

PROVIDING ADMINISTRATIVE PROCEDURES FOR AND APPEALS OF 

ASSESSMENT OF CIVIL PENALTIES; AND AMENDING SECTIONS 

82-4-424, 82-4-431, Si-4-43~7 82-4-433, AND 82-4-441, MCA~ 

ANB-PR8Yf9lN6-~-RBTR8AeTfYH-APPbleABfbfTY-0ATB." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 82-4-424, MCA, is amended to read: 

"82-4-424. Receipt and expenditure of funds. Ill The 

board may receive any federal funds, state funds, or any 

other funds for the reclamation of land affected by opencut 

mining. The board may cause the reclalndtion work to be done 

by its own employees or by employees of other governmental 

agencies, soil conservation districts, or through contracts 
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with qualified persons. 

(2) Any funds or any public works programs available to 

the board shall be expended and used to reclaim and 

rehabilitate any lands that have been subject to opencut 

mining that have not been reclaimed and rehabilitated in 

accordance with the standards of this part. 

(3) There is an opencut mining and reclamation account 

within the state S£ecial revenue fund established in 

17-2-102. There must be de.22,sited in the a~co~nt all fees, 

fines, penalties, and other money that have been or will be 

paid under the provisions of this part. The money in the 

account is available to the department of state lands 

through appropriation and must be spent by the department 

for the reclamation and revegetation of land, research 

pertaining to the reclamation and revegetatiQ~ qf lan~ and 

the rehabilitation of water affected by opencut mining 

operations and for administration of this part. Any unspent 

or unencumbered money in the account at the end of a fiscal 

year must remain in the account until spent or appropriated 

by the legislature." 

Section 2. Section 82-4-431, MCA, is amended to read: 

~e2-4-4Jl. Contract for reclamation required. (1) After 

March 16, 1973, no operator may conduct opencut-mining 

operations ~hi~k that will result in the removal of 10,000 

cubic yards or more of product or overburden or that will 

REFERENCE BILL 
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result in the disturbance of land that was previously 

reclaimed pursuant to this part until he has entered into a 

contract with the board for the reclamation of the land 

affected. An operator conducting a number of operations, 

each of which results in the removal of less than 10,000 

cubic yards of product or overburden but which result in the 

removal of 10,000 cubic yards or more of product or 

overburden in the aggreqate, is subject to the provisions of 

this part, except as provided in this section. 

(2) (aJ Except as provided in or conditioned under 

subsections (Z)(b) and (2)(c), an opecator who holds a 

contract for reclamation may operate an opencut mine without 

first securing an additional contract or an amendment to the 

existing contract or bond if the mine meets the following 

criteria: 

(i) the total amount of material and overburden removed 

does not exceed 1,000 cubic yards; and 

(ii) the operator notifies the department of state lands 

prior to beginning such operations and, within 30 days of 

notifying the department, submits a completed site 

information form, salvages and stockpiles all root-bearing 

soil materials, regrades the affected area to 3:1 or flatter 

slope and blends the reclaimed area into the adjacent 

topography, and during the first appropriate growing season 

replaces all topsoil and reseeds or revegetates as required 
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by the department. 

(bl The depactment may refuse to allow the opecator to 

operate an opencut mine under subsection (2)(a) if, at the 

time of notification by the operator to the department, the 

operator has a pattern of violations or is in current 

violation of this part or rules adopted under this part or 

provisions of a contract foe reclamation. 

(c) The department may require an additional bond as a 

condition for the operation of an opencut mine under 

subsection (2)(a). 

(3) Opencut mines described in subsection (2) may not 

be placed in flowing, ephemeral, or intermittent streams, in 

the bottom or head of a confined drainage, in an area where 

the operation will intercept ground water or intercept any 

slope that is naturally steeper than 3:1, or in any area 

where mining would be restricted by other laws." 

See~½en-3.--seet¼on-8i-4-43i7-MeA7-*s-amended-~e-read~ 

»&i-4-43i•--App¼¼eat¼en--fer--eentraet------eentents---

*ssaanee-----amendment ---annaa¼-Eee•-t¼t-Appl½cations-fer-a 

eent~aet-sha¼i-be-made-apon-a-ferm-fttrniahed-by--the--beardT 

wft¼eh-ferm-sha¼¼-eentain-the-fe¼¼ev¼nq~ 

tat--the--name--ef--the--epera~or-and7 -if-ether-than-tfte 

owner-ef-the-¼and7-the-name-and-address-ef-the-owfterT 

tet--t~e-~ype-0£-operatieft-to-be-eondttctedT 

tet--tfte-vota~e-of-earth-te-be-r~mo~ed7-as-aceurate¼y-as 
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the-•o¼~ae-may-theft-be-estimatedy-aftd-the-•elame--whieh--haa 

beeft-prew¼eusiy-remo•ed7-if-any7 

tdt--the-¼oeatieft-ef-the-operatioft-8y-½ega¼-sttbdivis¼en7 

seetion7-township-and-ranqe7-and-ceanty; 

tet--the---date--wften--the--eperat¼en--was--or--wi¼¼--~ 

ee11U11eneed7-and 

tft--a-stateMeftt-that-the-applieaftt-has--the--right--aftd 

pewer--by--lega¼--estate-owned-to-mine-by-openca~-mining-the 

¼ands-se-deseribedT 

tit--The-applieatien-shall-be-aeeOfflpanied-by~ 

tat--a-bend-or-seettrity-meetiftq-the-reqa¼rements-as--set 

out-in-this-part; 

tbt--a-fee-ef-$58 $188~-aftd 

tet--the-operatoris-p¼an-o£-his-operation-and-the-metho8 

and-1Mnner-of-ree½amatien-that-wi¼¼-be-ased-or-fo¼lowed• 

t~t--if,--prior-to-app¼ying-for-a-eontraet,-the-operator 

notif¼es-the-board-of-hts-intention-to--sttem¼t--a--p¼an--and 

reqttests--the--board--to--exam¼ne--the-area-to-be-m~nedy-the 

beard--sha¼¼--eattse--the--area--te--fle--exaffl¼ned--and---ma~e 

reeo11U11endatiens-te-the-eperater-re9arding-reciamationo 

t4t--Hpon--reeeipt-ef-the-app¼ieatien7-bend-er-seettrity, 

and-fee-dtte-frem-tfte-operator--and--ttpen--agreement--te--the 

terms--ef-the-eontraet-by-the-parties,-the-board-may-isstte-a 

eontraet-te-the-app½ieant-whieh-entitle~-him-to-eentintte--tn 

er-engaqe-in-openeat-mtntng-on-the-¼and-therein-deseribed• 
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tSt--An--operator--desiring-to-ha•e-h¼s-eontraet-amended 

to-eover-additiena¼-eent¼,ttotts-er-nearby-¼an&--may--fi¼e--an 

amended--app¼ieation--with--the--beard.--Ypen-reeeipt-ef-the 

amended-app¼ieatien-and--stteh--additiona¼--b&nd--as--may--be 

r~tttred-and-apon-agreement-to-the-terms-ef-the-amendment-by 

the--parties,--the--beard--may--issae--an--amendlllent--te-the 

oriqinal-eontraet-eoverin9-the-additiena¼-¼and-deseribed--in 

the---amended---app¼ieat*en---withoat--the--payment--ef--an7 

additional-fee. 

t6t--An--operator--m.a:y--wi~hdraw--any--¼and--eo•ered--by 

eontraet7-exeept--affeeted--iand7--by--netifyin~--the--board 

thereef7--in--whieh-ease-the-pena¼t7-of-the-bcnd-or-aeettrity 

fi¼ed-by-the-eperater-parsaant-te--the--pre•isiens--ef--this 

part-sha¼¼ ~ be-redtteed-prepertienate¼y• 

tTt--An-operator-shai¼-pay-an-annasl-fee-of-$59-for-eaeh 

mine--s~te--ander-eontraet-pttrsttant-to-this-seetiono-~he-fee 

Mast-be-paid-By-Beeember-3¼-ot-eaeh-year-that-¼s--after--the 

year--±n--whieh-the-eentraet-or-amendment-aathorizing-minin4 

on-that-site-is-issaed-and-that-is-before-the-year-~n--whieh 

fina¼-bond-re¼ease-is-granted.• 

Section 3. Section 82-4-433, MCA, is amended to read: 

"82-4-433. Bond. (1) A bond required to be filed in 

this part by the operator shall be in such form as the board 

prescribes, payable to the state of Montana and conditioned 

upon the operator's full compliance with all requirements of 
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this part and all rules of the board. ~he bond shall be 

signed by the landowner or operator,, as appropriate, as 

principal, and by a good and sufficient coriX)rate surety 

licensed to do business in the state of Montana, as surety. 

The bond shall be in an amount not to exceed the costs of 

restoration required by this part as determined by the 

board. The amount of the bond may not be less than $200 oc 

more than $1,000 per acre unless the department determines, 

in writing, that the cost of restoration of the land exceeds 

$1.000 per acre. Upon such a determination, the bond amount 

must be set by the board at the cost of restoring the land. 

(2) In lieu of the bond, the operator may deposit with 

the board cashL aftS government securities, a letter of 

credit in a form acceptable to the department of state 

lands, or a bond with property sureties in an amount equal 

to that of the required bond on conditions as above 

prescribed. In the discretion of the board, surety bond 

requirements may be fulfilled by the operator's posting a 

bond with land and improvements and facilities thereon as 

security, in which event no surety may be required. The 

penalty of the bond or amount of cash and securities shall 

be increased or reduced from time to time as provided in 

this part. The bond or security remains in effect until the 

affected land has been reclaimed as provided under the 

contract and the reclamation has been approved and the bond 
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or security has been released by the board. The bond or 

security shall cover only actual affected land and may be 

increased or reduced to cover only such acreages as remain 

unreclaimed. 

(3) If the license of a surety upon a bond filed with 

the board pursuant to this pact is suspended or revoked, the 

operator, within 30 days after receiving notice thereof from 

the boacd, shall substitute for that surety a good and 

sufficient surety licensed to do business in the state. Upon 

failure of the operator to make substitution of surety, the 

board may suspend the contract of the operator to conduct 

operations upon the land described in the contract until the 

substitution has been made. 

{4) The board shall cause the reclamation of any 

affected land with respect to which a bond has been 

forfeited. 

(5) Whenever an operator has completed all of the 

requirements under the provisions of this part as to any 

affected land, he shall notify the board thereof. If the 

board releases the operator from further obligation 

regarding such affected land, the penalty of the bond shall 

be reduced proportionately." 

Section 4. Section 82-4-441, MCA, is amended to read: 

•a2-4-441. Penalty enforcement. (1) A person who 

violates any of the provisions of this part or rules adopted 
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thereunder or provisions of a contract for reclamation shall 

pay a civil penalty of not less than $100 or more than 

$1,000 for the violation and an additional civil penalty of 

not less than $100 or more than $1,000 for each day during 

which a violation continues following the service of notice 

of the violation, and the person may be enjoined from 

continuing such violation as provided in this section. These 

pena¼eies--are--reeewerae¼e-in-an-ae~ien-Drott~fte-in-ehe-name 

of-the-state-0E-Mentana--by--the--attorney--9enera¼--¼n--the 

distr¼ee--ee~rt--ftavtng--;nr¼sdietion-of-tfte-defendant-er-by 

matua¼-agreement-ef-the-parties-in~e¼•ed7--in--t~e--ei~~r¼e~ 

eettrt-ef-~he-ftrst-;~~ieial-~~strieto-Pena¼ty-meney-eftal¼-ee 

eredited-to-the-9eneral-£undT 

(2) ~fte-atterney-genera¼-sfta¼¼,-ttpen-tfte-re~uest-cf-the 

departmen~7--sae--£or-the-reeevery-of-~fte-pena½tie~-prev¼ded 

Ecr-in-tftis-seetien-and-Dring-an-aeticn--fcr--a--restraining 

order--or--a--temporary--or--perma:nent-¼";ttnetien-against-an 

eperater-er-etfter-persen-violaein~-or-tftreatening-to-violate 

an-order-adopted-under-thta-partT 

t3t The civil penalties provided for in this section 

may be waived for a minor violation if it is determined that 

the violation does not represent potential harm to public 

health, public safety, or the environment and does not 

impair the administration of this part. The board shall 

adopt rules to implement and administer a procedure for 
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waiver of a penalty under this subsection. 

(3) The department of state lands shall notify the 

person or operator of the violation. The person or operator 

is entitled, by filing a written request within 20 days of 

receipt of the notice of violation, to a hearing on the 

issues of whether the alleged violation has occurred and 

whether the penalty proposed to be imposed is proper. The 

dee:artment shall issue a statement of pro~sed ~nalt~ no 

more than 10 days after notice of violation. After the 

hearing or after the time for r~uesting a hearing has 

ex2ired, the board shall make findings of fact, issue a 

written decision as to the occurrence of the violation and 

the amount of penalty warranted, and order the payment of a 

penalty in that amount. The person or operator shall remit 

the amount of the penalty within 30 days of the order. If 

the person or operator wishes to obtain judicial review of 

the assessment, he shall submit with the penalty a statement 

that the penalty is being paid under protest and the 

department shall hold the payment in escrow until judicial 

review is complete. A person or operator who fails to 

request and submit testimony at the hearing provided for in 

this subsection or who fails to pay the assessed penalty 

under protest within 30 days of the order assessing the 

penalty forfeits his right to seek judicial review of the 

violation or penalty determinations. These penalties are 
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1 recoverable in an action brought by the department in the 

2 district court of the first judicial district of this state, 

3 

4 

5 

in and for the county of Lewis and Clark, or the district 

court of the county in which the opencut mine is located. 

{4) The department may bring an action to enjoin an 

6 operator or other person violating or threatening to violate 

7 this part, rules adopted pursuant to this part, or a 

8 contract made pursuant to this part in the district court of 

9 the first judicial district of this state, in and for the 

10 county of Lewis and Clark, or the district court of the 

11 county in which the opencut mine is located. 1' 

12 NEW-SBeP£9No--9eetiefl-6o--Re~roaet~•e-----app¼iesbiiityo 

13 tSectien-3tTtt-app¼¼es-retroaetive½y7-withift-~he-meaning--ef 

14 ¼-i-¼99 7--tc--es¼endar--years--he,inn~ng--after-Beeembe~-3¼; 

15 ¼998.-

-End-
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