SENATE BILL NO. 250

INTRODUCED BY KEATING, MAZUREK, GAGE, SWYSGOOD,
J. RICE, T. BECK, CRIPPEN, GRINDE, GRADY,
HARDING, STRIZICH, BOHARSKI, DARKO, STICKNEY,
J. JOHNSON, VAUGHN, BRADLEY
BY REQUEST OF THE DEPARTMENT OF INSTITUTIONS
AND THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES

IN THE SENATE

FEBRUARY 1, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.
FEBRUARY 2, 1991 FIRST READING.

FEBRUARY 16, 1991 COMMITTEE RECOMMEND BILL
_ DO PASS AS AMENDED. REPORT ADQPTED.

FEBRUARY 18, 1931 PRINTING REPORT.
SECOND READING, DO PASS.
FEBRUARY 19, 1991 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 50; NOES, 0.

TRANSMITTED TO HOUSE.
IN THE HOUSE

MARCH 4, 1991 INTRODUCED AND REFERRED TO COMMITTEE
3 ON JUDICIARY.

FIRST READING.

MARCH 15, 1991 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 18, 1991 SECOND READING, CONCURRED IN.

MARCH 19, 1991 THIRD READING, CONCURRED IN.

AYES, 95; NOES, 4.
RETURNED TO SENATE WITH AMENDMENTS.
IN THE SENATE

MARCH 23, 1991 RECEIVED FROM HOUSE.
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1991

SECOND READING, AMENDMENTS
CONCURRED IN.

THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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"aN ACT AMENDING THE
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Lah: e
A BILL FOR AN ACT ENTITLED: LAWS
RELATING TO COMMITMENT OF PERSONS WHO ARE DEVELOPMENTALLY
DISABLED;

PROVIDING AN ADMINISTRATIVE SCREENING PROCESS

PRIOR TO COMMITMENT: CLARIFYING TERMINOLOGY; PROVIDING FOR A

NEW DEFINITION Of SERIOUSLY DEVELOPMENTALLY DISABLED;
AMENDING SECTIONS 53-20-102, 53-20-104, 53~-20-106,
53-20-111, 53-20-112, 53-20-113, 53-20-116, 53-20-121,
53-20-125, 53-20-127, 53-20-128, 53-20-129, 53-20-131,
53-20-132, 53-20-141, 53-20-142, 53-20-145, 53-20-146,
53-20-148, 53-20-161, 53-20-162, 53-20-163, AND 53-20-164,

MCA; REPEALING SECTIONS 53-20-115, 53-20-117. 53-20-120,

53-20-122, 53-20-123, AND 53-20-124, MCA; AND PROVIDING A

TERMINATION DATE."

STATEMENT OF INTENT

This bill provides a new definition of seriously

developmentally disabled and establishes a new

administrative process as part of the commitment of

seriously developmentally disabled persons Lo residential

facilities of the state of Montana. These changes are
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necessary to provide a commitment standard and process that

will meet the new mission that has been developed for the

state-operated residential facilities.

The new definition of seriously developmentally disabled

incorporates behavioral language to cover endangered and

dangerous persons as well as self-help deficit language to

cover current residents. The incorporation into the

commitment process of an administrative screening team

ensures that persons who are to be placed in a residential

facility are thoroughly considered for placement in

community services before a commitment may be made.
Rules are necessary to

implement the administrative

screening process. Rules necessary for the screening process

must provide for the membership, terms, and various
responsibilities of the team and the standards and
procedures used by the team in making placement

determinations. New rules are to be adopted to implement the

changes in the definition of professional person.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Residential facility screening
team —-- referral by court -- membership —- rules. {1} When
the district court

considers a person for commitment to a

residential facility under this part, the court shall refer

the person to the residential facility screening team for

INTRODUCED BILL



10
11
12
13
14
15
i6
17
18
19
20
21
22
23
24

25

LC 0207/01

screening to determine whether placement and habilitation in
a residential facility are appropriate for the person.

(2) A court may not commit a person to a residential
facility under 53-20-125 unless the residential facility
screening team determines that placement and habilitation in
a residential facility are appreopriate for the person.

{3) The residential facility screening team may not
determine that placement and habilitation in a residential
facility are appropriate unless the residential facility
screening team determines that the person is seriocusly
developmentally disabled.,

(4) The residential facility screening team shall
provide the court with the social and placement information
relied upon by the residential facility screening team in
making its determination,

(5) For purposes of this part, the department of social
and rehabilitation services and the department of
institutions shall adopt rules providing for the membership
and terms of the members of the residential Ffacility
screening team and setting forth the criteria and procedures
to govern the determinations made by the residential
facility screening team.

Section 2. Section 53-20-102, MCA, is amended to read:

"53-20-102. Definitions. As used in this part, the

following definitions apply:
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{1} "Board" or "mental disabilities board of visitors”
means the mental disabilities board of visitors created by
2-15-211,

{2) “Community-based facilities" or “community-based
services" includes those services and facilities which are
available for the evaluation, treatment, and habilitation of
the developmentally disabled in a community setting,
including but not limited to outpatient facilities, special
education services, group homes, foster homes, day-care
facilities, sheltered workshops, and other community-based
services and facilities.

{3) "Court" means a district court of the state of
Montana.

(4) "Developmentally disabled" means suffering from a
disability attributable to mental retardation, <erebral
palsy, epilepsy, autism, or any other neurvlogically
handicapping condition closely related to mental retardation
and requiring treatment similar to that required by mentally
retarded individuals if the disability originated before the
individual attained age 18, has continued or can be expected
to continue indefinitely, and constitutes a substantial
handicap of such individual.

(5) "Habilitation" means the process by which a person
who is developmentally disabled is assisted to acquire and

maintain those life skills which enable him to cope more
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effectively with the demands of his own person and
environment and to raise the level of his physical, mental,
and social efficiency. Habilitation includes but is not
limited to formal, structured education and treatment.

{6) "Individual treatment planning team" means the

interdisciplinary team of persons involved in and

responsible for the habilitaticon of a person committed to a

residential facility. The committed person is a member of

the team.

t63(7) "Next of kin" includes but need not be limited
to the spouse, parents, adulé ¢hildren, and adult brothers
and sisters of a person.

t73(B8) "Professional person” means:

(a) a licensed medieal-dector;-eor

th}--a---person--whe--has--been psychologist, licensed

psychiatrist, or a_person with a master's degree in

psychology, who:

(i} has training and experience in psychometric testing

and evaluation;

{ii) has experience in the field of developmental

disabilities; and

(1ii) is certified as provided for in 53-20-106 by the
department of social and rehabilitation services and the
department of institutions.

{9) "Qualified mental retardation professional" means a

_S-

10
11
12
13
14
1s
16
17
18
19
20
21
22
23
24

25

LC 0207/01

person who has at least 1 vear of experience working

directly with persons with mental retardation or other

developmental disabilities and who is:

{a) a licensed physician or osteopath;

{b) a registered nurse; or

(c) a professional program staff person for the

residential facility who the department of institutions

determines meets the professional requirements necessary for

federal certification of the facility.

t8%(10) "Resident" means a person admitted to a
residential facility for a course of evaluation, treatment,
or habilitation.

+9¥(11) "Residential facility” or "facility" means any
residential-hospital-or-hospitai-and-school-which-exists-for
the--purpese--af-——-evatuatrngr-treating;-and-habititating—the
developmentaiiy-disabied-on-an--inpatient--basisr;--inciuding
the Montana developmental center and the Eastmont human
services center. PThe-term-dees-net--inelude--a--group——homes
foaster-—home;-or-haifway-houser-A-correctional-facitity-or-a
facttity-for-the-treatment-cf-the-mentatly—iit1-shati-not--be
a-lrestdential-facitity!-within-the-meaning-cf-thia-parts

{(12) "Residential facility screening keam” means a team

of percons appointed as provided in [section 1].

t183(13) "Respondent” means a person alleged in a

petition filed pursuant to this part to be developmentally

_6_
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disabled and in need of developmental disability services.

t¥13{14) "Responsible person" means any person willing
and able to assume responsibility for a person who is
developmentally disabled or alleged to be developmentally
disabled.

t23(1%) "Seriously develapmentally disabled"” means
deveitopmentaity-disabled-dune-ta--developmentatr--or--physieal
disability-—or-—a--combinatron--of--bothy-rerndering-a—persan
unable—to-Ffunction-in-a-community-based--setting-—and--which
Ras-resvited-in-setf-infiicted-injury-oer—injury-tc-othevra-or
the-imminent-threat-theresf-sr-which-has-deprived-the-persen
effticted--of--the--ability-to-protect-hia-tife-or-heaiths a
person who:

(a}) is developmentally disabled;

(b} is impaired in cognitive functioning:; and

{c) has behaviors that pose an imminent risk of serious

harm tc self or others or self-help deficits so severe as to

require total care or near total care and because of those

behaviors or deficits, cannot be safely and effectively

habilitated in community-based services.”

Section 3. section 53-20-104, MCA, is amended to read:

"53-20-104. Powers and duties of mental disabilities
board of visitors. (1} The board shati-be is an independent
board of inguiry and review to assure ensure that the

treatment of all persons admitted to a residential facility
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is humane and decent and meets the requirements set Eorth in
this part.

{2) The board shall review all plans for experimental
research or hazardous treatment procedures involving persons
admitted to any a residential facility to assure ensure that
the research project is humane and not unduly hazardous and
that it complies with the principles of the statement on the
use of human subjects for research of the Ametican
association on mental deficiency and with the principles for
research involving human subjects reguired by the United
States department of healthy-edueationy and welfare human
services., Ne& An ‘%xperimental research project involving
persons admitted to amy a residential facility affected by
this part may not be commenced unless it is approved by the
mental disabilities board of visitors.

(3) The board shall investigate all cases of alleged
mistreatment of a resident,

(4) The beoard shall at least annually inspect every
residential facility whieh that is providing a course of
residential habilitation and treatment to any person
pursuant to this part. The board shall inspect the physical
plant, including residential, recreational, dining, and
sanitary facilities. It shall visit all wards and treatment
or habilitation areas. The beoard shall linquire concerning

all habilitation programs being implemented by the
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instreution facility.

(5} The board shall inspect the file of each person
admitted to a residential facility pursuant to this part to
insure ensure that a habilitation plan exists and is being
implemented. The board shall inguire concerning all use of
restraints, isolation, or other extraordinary measures.

(6) The board may assist any a resident at a
residential facility in resolving any grievance he may have
concerning his admission or his course of treatment and
habilitation in the facility.

{7y If the board believes that any a facility is
failing to comply with the provisicns of this part in regard
to its physical facilities or its treatment of any resident,
it shall report its findings at once to the prefessional
peraon—-in--charge superintendent of the facility and the
director of the department of institutions. If appropriate,
after waiting a reasonable time for a response from sueh

prefesatenat-person the superintendent or the director, the

board may notify the parents ot guardian of any the resident
invalved, the next of kin, if known, the responsible person
appointed by the court for any the resident involved, and
the district court whieh that has jurisdiction over the
facility.

(8) The board shall report annually to the governor and

shall report to each session of the legislature concerning
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the status of the residential facilities and habilitation
programs which that it has inspected.”

Section 4. section 53-20-106, MCA, is amended to read:

"53-20-106. Certification of professional persons. (1)
The department of social and rehabilitation services and the
department of institutions shall certify professional
persons for purposes of this part.

(2) The department of social and rehabilitation
services and the department of institutions shall adopt
rules governing the certification of professional persons.
The rules must establish the appropriate combination of
education, skills, and experience necessary for
certification and set forth gqualifications developed by
reference to recognized national standards in the field of
developmental disabilities;—~such-as-standards-pubtished-by
the-acecrediration-couneti-for-services-for-mentatty-retarded
and--ather--devetopmentatrty-——disabied---persona-——-—{tACMRBBY ¢
standards-published-in-Pitle-KiX-of-the-Seciat-Securtby-Rety
and-other-simitar-atandards."”

Section 5. sSection 53-20-111, MCA, is amended to read:

"53-20-111. Limitation on who compelled to undertake
treatment. No A person who has reached the age of majority
shatl may be compelled against his will to undertake a
course of treatment and habilitation seotetry-because-he in a

residential facility only if the person is seriously

-10~
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developmentally disabledy—but-enty-if-such-disabitity-causes
him-to-be-unabte-to--protect—-nis--iife-—and--heatth--er--to
pretect-the-tife-or-safety-cf-others.”

Section 6. Section 53-20-112, MCA, is amended to read:

"53-20-112. Procedural rights. (1) Any A person subject
to emergency admittance to a residential facilitys--te
examination--or-~-evatuation-—by-a-prefeasiasnal-perscony or to
any hearing held pursuant to this part shati--have has all
the rights accarded to a person subject to involuntary
commitment proceedings under the laws of this s:tate relating
to involuntary commitment of the seriously mentally ill, as

provided in 53-21-115 through 53-21-11i8.

{2y In addition, the parents or guardian of any a
person alleged to be seriously developmentally disabled and
in need of developmental disabilities services have the
right to:

(a) be present at any hearing held pursuant tao this
parts:

{b) be represented by counsel in any hearing;

(c) offer evidence and cross-examine witnesses in any
hearing; and

(d) have the respondent examined by a professional
person of their choice when such professional person is
reasonably available, wunless the person so chosen is

objected to by the respondent or by a responsible person

-11-
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appointed by the court."

Section 7. Section 53-20-113, MCA, is amended to read:

"53-20-113. Waiver of rights. (1} A person may waive
his procedural rights provided that the waiver is knowingly
and intentionally made. The right to counsel in a hearing
held pursuant to 53-20-3123 53-20-125 may not be waived. The
right to habilitation provided for in this part may not be
waived.

t23--¥n--the-case-of-a-perscn-who-has-been-admitted-to-a
restdentiat-facitity-fer-up-to-30--days-—-af--svaiuacion--and
treatment-—eor--wha;——pursuane—-to--the--recommendation--of-a
professienai--person;--may--be--admitted--to--a--restdential
facttity-for-an-extended-course-of-habilitationy;-a-waiver-of
rights-can-be-knowingty-and-intentionatlty-made-enty-with—the
esncurrenece-of-the-personis-counset;-if-anyy;-his-parenta—-or
guardiany-and-the-respenaible-person-appointed-by-the-courty;
+f-any~

£33(2) (a) In the case of a minor, the waiver of rights
ean may be knowingly and intentionally made:

(i) when the minor is under the age of 12, by the
parents of the minor with the concurrence of the responsible
person, if any;

{(ii) when the minor is over the age of 12, by the minor
and his parents;

{iii) when the minor is over the age of 12 and the minor

-12-~
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and his parents do not agree, the minor can may make an
effective waiver of his rights only with the advice of
counsel.

(b) If the court believes that there may be a conflict
of interest between a minor and his parents or guardian, the
court may appoint a responsible person or gquardian ad litem
for the minor."

Section 8. sSection 53-20-116, MCA, is amended to read:

*53-20-116. Professional person to attend hearing. In
any hearing held pursuant to this part whiech--involves
consideration—--o0f---rhe—-recommendation-—and--report——-of--a

prefesasionat-perssan, a member of the residential facility

screening team or the professional person who made-the

recommendation-and-report-shatt evaluated the person must be

present at the hearing and subject to cross-examination.”
Section 9. Section 53-20-121, MCA, is amended to read:
"53-20-121. Petition for inwvoluntary treatment -—

contents of. (l) Any person who believes that there is a

person who is seriously developmentally disabled and in need

of deveiopmentat--disabitity--services placement in a

residential facility may report--the—-sttunation--to—-&

profeasisnal-persens-if--the--profesaional--perascn--betieves
from--the--facts--given-—to——him--+hat--the--person--may--be
developmentatiy-—-disabied--and--in--need--of--developmental

disability--servicesy;—-he-~shatt--econtact——the--parents---or
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guardian---of--the--persen--atteged--to--be—-deveiopmentaiiy
dispbied-ar-the-persan-himself . -If-any--of--the--persons--so
contacted-~refuse--to-caoperate-with-the-professionat-persen
and--tf--the--professional--person-—-betieves--from--ati--the
eivepmstances--af--rhe--case--that---the---person---may—---be
deveiopmentatiy-—--disabted--and--in--need--of--devetopmental
disabitltty-services;-ne-shatl request the county attorney to
file a petition alleging that there-is-a the person in--the
county-who is seriously developmentally disabled and in need

of developmentat—--disabiitey---seprvices placement in a

residential facility.

{2) The petition shat} must contain:

{a) the name and address of the prefessionai person and
any-other-perasn requesting the petition and their interest
in the case;

(b) the name and address of the respondent;

{c) the name and address of the parents or guardian of
the respondent and of any other person believed to bDe
legally responsible for the care, support, and maintenance
of the respondent;

(d) the name and address of the respondent's next of
kin, to the extent known;

{e}) the name and address of any person who the county
attaorney believes might be willing and able to be appointed

responsible person; and

-14-
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(£} a statement of the rights of the respondent and his
parents or guardian which-sha}t that must be in conspicuous

print and identified by a suitable heading."
Section 10. Section 53-20-125, MCA, is amended to read:

"53-20-125. Outcome of evaluation---and---treatment

screening -- recommendation for treatment at residential
facility -- hearing. (1) If as a result of the evatuation

and-treatment;—either-agreed-to-by-+the-parents;-guardiany-or
the-persen-aimseif-porsuant-to-53-28-128-or-osrdered--by--the
courty——the--professionalt--persen—-in--charge—-of--the--case

screening required by [section 1] the residential facility

screening team concludes that the person evaluated is

seriously developmentally disabled and recommends that
treatment and habilitation be-had in a residential facility
cn an extended basis, the profeasiemal--perssn team shall
file his its written recommendation and report with the
court and reguest that the court order the admission. The
report shall include the factual basis for the
recommendation and shall describe any tests or evaluation
devices whieh that have been employed in evaluating the
patient.

{2} If no responsible person has yet been appointed,
the court may appoint one at this time. If there 1is no
parent or guardian, the court shall appoint a responsible

person.
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{3) At the request of the respondent, his parents or
guardian, or the responsible perscn, the court shall appoint
counsel for the respondent. If the parents {or guardian) are
indigent and if they request it, the court shall appoint
counsel for the parents or guardian.

(4) Notice of the recommendation shail must be mailed
or delivered to the respondent, his parents or guardian, the
responsible person, next of kxin, if known, and the attorney
for the respondent, if any, and for the parents or guardian,
if any.

t2+(5} The respondent, his parents or gquardian, the
responsible person, or the attorney for any party may
reguest that a hearing be had held on the recommendation. If
a hearing is requested, the court shall mail or deliver
notice of the date, time, and place of the hearing to each
of the parties listed at the beginning of this subsection.
The hearing shait must be to held before the court without
jury. The rules of civil procedure shatl must apply.

t33(6) If the court £finds that the respondent is
seriously developmentally disabled and---that-—-avaiiabie
community-based--aservices--are--net--adequate-to-preatect-the
tife-and-physical-safety-af-the--person—--and--otheras——ar--ta
provide-—appropriate--treatment--and--habtittatron, it shall
order the respondent admitted to a residential facility Ffor

an extended course of treatment and habilitation. If the

-16-
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court finds that the respondent is developmentally disabled

but not seriously developmentally disabled, in--need-of

developmentat--disabitibty---services;——-and---etigible-—-for
piacement--in--communtby-based-—-servicea--and-that-avaitanie
communtty-based-services-are-adsquate-to--proteckt--the--tife
and--physical-safety-of-the-parson-and-others-and-te-provide
mppropriate-treatment-and-habilitationy it shall dismiss the
petition and refer the respondent to the department of
social and rehabilitation services to be considered for
placement in community-based services according to
5$3-20-209. If the court finds that the respondent 1is not
developmentally disabled or is not in need of developmental
disability services, it shall dismiss the petition.

t4¥(7) TIf none of the parties notified of the
recommendation request a hearing, the court may issue an
order authorizing the person to be admitted to the
residential facility for an extended period of treatment and
habilitation or the court may initiate its own inquiry as to
whether the order should be granted. The court may refuse to
authorize admission of a person tc a residential facility
for an extended period of treatment and habilitation if sueh

admission is not in the best interests of the person.”
Section 11. section 53-20-127, MCA, is amended to read:

"53-20-127. Transfer to another residential facility —

release to community-based alternative -- hearing. (1) If,

-17_
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at any time during the periocd for which a person is admitted
to a residential facility for an extended period of

habilitation and treatment, the gualified mental retardation

professional persen in charge of the resident decides that

the person no longer reguires placement in a residential

facility and that there exist sufficient community-based

alternatives to provide adequate treatment and habilitation
for the resident and adequate protection of the 1life and
physical safety of the resident and others or that it is in
the best interests of the resident that he be transferred to
another residential facility, then he may release the
resident to sueh the community-based alternative or transfer
the resident to the other residential facility no less than
15 days after sending notice of the proposed release or
transfer to the resident, his parents or guardian, the
attorney who most recently represented the resident, if any,
the responsible person appointed by the court, if any, and
the court whieh that ordered the admission. If the resident
has been found unfit to proceed to trial, notice shat® must
be sent to the court whieh that found the resident unfit to
proceed to trial and to the county attorney and the attorney
who represented the resident at the time the resident was
found unfit to proceed to trial.

fa) Tf any of the parties so notified objects to the

release or transfer, they may petition the court for a

-18-
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hearing to determine whether the release or transfer should
be allowed. The hearing shait must comply with the
procedures set forth in 53-20-125. The court may on its own
initiative inquire concerning the propriety of the release
or transfer.

(b) Nothing in this subsection shaii--prevent )
prevents the transfer of a resident to a hospital or other
medical facility For necessary medical treatment ar
emergency transfer of a resident to a mental health facility
provided sueh the emergency transfer complies with the
statutory requirements for emergency detention of the
mentally ill. Within 24 hours of an emergency medical or
psychiatric transfer, notice shai* must be given to the
parents or guardian of the resident, the responsible perscn
appointed by the court, if any, and the court.

(2) If any a person is admitted to a residential
facility for an extended course of habilitation without a
hearing and if subsequent to sueh admission one of the
parties who could have requested a hearing learns that an
alternative course of treatment is available which that is
more suitable to the needs of the resident, the party may

request the gqualified mental retardation professicnal person

in charge of the resident to release the resident to the
alternative if it 1is a community-based alternative or

transfer the resident to the alternative if it is a
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residential alternative. Any such transfer or release shali
must comply with the requirements of subsection (1} of--this

sestton, If the gqualified mental retardation professional

person in charge of the resident refuses to authorize the
release or transfer, then the party may petition the court
for a hearing to determine whether the present residential
alternative should be continued. The hearing shaii must
comply with the procedures set forth in 53-20-125."
Section 12, sSection 53-20-128, MCA, is amended to read:
"53-20-128. Extension of admission period -- hearing.

{1}y If the qualified mental retardation professional persen

in charge of the resident determines that the admission to
the residential facility should continue beyond the period
specified in the court order, he shall, at least 15 days
befare the end of the period set out in the court order,
send written notice of his recommendation and request for
renewal of the order to the court which that 1ssued the
order, the resident, his parents or guardian, the next of
kin, 1if known, the attorney who most recently represented
the resident, if any., and the responsible person appointed
by the court, if any. The recommendation and request shaiil
must be accompanied by a written report whieh-shaii-desecribe
describing the habilitation plan whieh that has been
undertaken for the resident and the future habllitation plan

whiech that is anticipated by the gqualified mental
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retardation professicnal person.

{2) If any person so notified requests a hearing, the
court shall set a time and place for the hearing and shall
mail or deliver notice to all of the persons informed of the
recommendation. The hearing shati must be conducted in the
manner sSet eout forth in 53-20-125. If the court finds that
the residential admission is still justified, it may order
continuation of the admission to that residential facility
or transfer of the resident to a different residential
facility. If the court finds that the resident is still in
need of developmental disabilities services but does not

require residentiat treatment in a residential facility or

if 311 parties are willing for the resident to participate
in a community-based program of habilitation, it shall refer
the respondent to the department of social and
rehabilitation services to be considered [or placement in
community-based services according to 53-20-20%. TIf the
person is placed in community-based services or if the need
for developmental disabilities services no longer exists,
the court shall dismiss the petition. The court shati may
not order continuation of admission to a residential

facility which that does not have an individualized

habilitation plan for the resident. In its order, the court
shall make findings of fact on which its order is based. The

court may on its own initiative inquire concerning the
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suitability of continuing an admission to a residential
facility."

Section 13. section 53-20-129, MCA, is amended to read:

"53~20-129., Emergency admission. The-parentsy-guardians
the--persen—-himeseif;-or-a A professicnal person may admit a
person believed to be seriously developmentally disabled to
a residential facility on an emergency basis when necessary
to protect the person or others from death or serious bodily
harm. ¥f-requested-by-the-parenta;-guardians;-or--the--person
admitted--on--an-emergency-basisy-a A petition as set out in
53-20~121 and 53-28-322-a3kat? 53-20-125 must be filed on the
next judicial day by the county attorney of the county where
the person resides. If a petition is filed, the professionatl
persen-asstgned-by-the-court-to-econduct-the-examination--and

inquiry residential facility screening team shall report

back to the court on the aexet fifth judicial day following
the filing of the petition. Once a petition is filed,
continued detention in the residential facility shatl may be
allowed only on order of the court when necessary to protect
the respondent or cothers from death or serious bodily harm.
In no case shait may an emergency admission to a residential
facility continue for longer than 30 days without subsequent
proceedings before the court.”

Section 14. section 53-20-131, MCA, is amended to read:

"53-20-131. Placement in nonstate facility. t3y-If-a
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person-is—admitted--to--a--residentiat--facitity--under--the
provisiens--of-—this-part-and-is-etigibie-for-hespitai-care;
treatment 7—ar-habitikarion-by-an-agency-of -the-tnited-States
and-if--a--certifieace--of-—notification--Erom--such--agenecy
showéng—tha:—Eaciiitie:—are—ava&iab}e-and—that—the—peraon-is
eiigibie*-for——care——or“—treatment--thetein—is—reccivedv-the
court-may-order-the-persen—to-be-ptaced-in--the--custedy--of
the--agensy--for--heapitatizations—-Fhe-chief-officer-of-any
hospital-or-residantiai-facitity-sperated-by-the-agency—-and
&n——uhich——the-persan-is—uémitted-shniir—with—respeetvto—the
perscn7~be—veated—with‘tha—same—powers-as-the-superintendent
of-—the--Montana--develspmental-——center--with---respect---to
detention;--custodyy——tranafer;——and--reiease-of-the-persons
Jurisdiction-shati-be-retained-in-the-appropriate-courts--of
this--state--to-inguire—into-the-mentai-condition-of-persans
ss—admitted-and-to-determine-the-necessity--for--continuance
of-their-admissions

t24(1) <Consistent with other provisions of this part, a
person admitted to a residential facility under this part
for a period of more than 30 days may be committed by the
court to the custody of friends or next of kin residing

outside the state or transferred to a--residentia} an

out-cf-state facility tecated--outside--the-—state for the

habilitation of persons who are develgpmentally disabled if

the out-of-state facility agrees to receive the perscon. Re
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such Such a commitment or transfer shaiit may not be for a
longer period of time than is permitted within the--state
Montana. If the person is indigent, the expense of
supporting him in an ocut-of-state facility and the expense
of transportation =shaii must be borne by the state of
Montana.

t3¥{2) The transfer of persons admitted to a
residential facility out of Montana under the provisions of
this part or into Montana under the laws of another
jurisdiction shati must be governed by the provisions of the
Interstate Compact on Mental Health."

Section 15. section 53-20-132, MCA, is amended to read:

"53-20-132. Court-ordered placement in community-based
services prohibited. Nothing in this part may be construed
as authorizing the placement of and delivery of services to
developmentally disabled persons in community-based services
by court order extept-as-provided-in-53~28-123{4}. Placement
of persons in community-based services is governed by
53-20-209."

Section 16. Section 53-20-141, MCA, is amended to read:

"53-20-141. Denial of legal rights. (1) Unless
specifically stated in an order by the court, a person
admitted to a residential facility for an extended course of
habilitation shei* does not forfeit any legal right or

suffer any legal disability by reason of the provisions of
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this part, except insofar as it may be necessary to detain
the person for habilitation, evaluation, or care.

(2) Whenever any a person is admitted to a residential
facility for a period of more than 30 days for an extended
course of habilitation, the court ordering the admission may
make an order stating specifically any legal rights whziceh
that are denied the respondent and any legal disabilities
whieh that are imposed on him. As part of its order, the
court may appoint a person to act as conservator of the
respondent's property. Any conservatorship created pursuant
to this section shell--terminate terminates upon the
conclusion of the admission if not sooner terminated by the
court. A conservatorship or guardianship extending beyond
the period of the admission may not be created except
according to the procedures set forth under Montana law for
the appointment of conservators and guardians generally.

{3) Any A person who has been admitted to a residential
facility pursuant to this part shat® must, upon the
termination of the admisgssion, be automatically restored to
all of his civil and legal rights whieh that may have been
lost when he was admitted. However, this subsection =shati
does not affect any guardianship or conservatorship created
independently of the admission proceedings according tec the
provisions of Montana law relating to the appointment of

censervators and guardians generally. #&ny A person who
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leaves a residential facility following a period of
evaluation and habilitation shati must be given a written
statement setting forth the substance of this subsection.
t4y--Any-person-admitted-to-a-residentiar-faciiity-prior
to-duty-17-19757-shatt-enjey-ati-the-rightas—-—and--priviteges
of-a-persen-admitted-afrer-Iury-7-1975:"

Section 17. Section 53-20-142, MCA, is amended to read:

*53-20-142. Rights while in a residential facility.
Persons admitted to a residential facility for a pericd of
habilitation shall enjoy the following rights:

{1) Residents shat¥ have a right to dignity, privacy,
and humane care.

{2) Residents shall-be are entitled to send and receive
sealed mail. Moreover, it shati--be 1s the duty of the
facility to foster the exercise of this right by furnishing
the necessary materials and assistance.

{3) Residents shet* must have the same rights and
access to private telephone communication as patients at any
public hospital except to the extent that a the individual

treatment planning team or the qualified mental retardation

professional perssn responsible for formulation of a
particular resident's habilitation plan writes an order
imposing special restrictions and explains the reasons for
any-such the restricticns. The written order must be renewed

monthly if any restrictions are to be continued.
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(4) Residents shat} have an unrestricted right to
visitation except to the extent that a the individual

treatment planning team or the gualified mental retardation

professional person responsible for formulation of a
particular resident's habilitation plan writes an order
imposing special restrictions and explains the reasons for
any-such the restrictions. The written order must be renewed
monthly if any restrictions are to be continued.

{5) Residents shai* have a right to receive suitable
educational and habilitation services regardliess of
chroneclogical age, degree of retardation, or accompanying
disabilities or handicaps.

{6) Each resident shali must have an adequate allowance
of neat, clean, suitably fitting, and seasonable clothing.
Except when a particular kind of clothing is required
because of a particular condition, residents shatl must have
the opportunity to select from various types of neat, clean,
and seasonable clothing, Sweh The clothing shatt must be
considered the resident's throughout his stay in the
instibuotion facility. Clothing, both 1in amcunt and type,
shait must make it possible for residents tc go out of doors
in inclement weather, to go for trips or visits
appropriately dressed, and tc make a narmal appearance in
the community, The facility shall make provision for the

adeguate and regular laundering of the residents' clothing.
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{7) Each resident shaii-have has the right to keep and
use his own perscnal possessions except insofar as such
clothes or personal possessions may be determined by & the

individual treatment planning team or the qualified mental

retardation professiconal persen to be dangerous either to
himself or to others.

(8) A Each resident has a right to a humane physical
environment within the residential Facitities facility.

Fhese-facitities-shatt The facility must be designed to make

a positive contribution to the efficient attainment of the
habilitation gocals of the resident. To accomplish this
purpose:

(a) regular housekeeping and maintenance procedures
which that will ensure that the facility is maintained in a
safe, clean, and attractive condition shaii must be
developed and implemented;

(b) pursuant to an established routine maintenance and
repair program, the physical plant shati must be kept in a
continuous state of good repair and operation so as to
ensure the health, comfort, safety, and well-being of the
residents and sco as not to impede in any manner the
habilitation programs of the residents;

{c) the physical facilities must meet all fire and
safety standards established by the state and 1locality. 1In

addition, the facility shai} must meet such the provisions
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of the life safety code of the national fire protection
association eas that are applicable to it.

(d) there must be special facilities for nonambulatory
residents to assure ensure their safety and comfort,
including special fittings on toilets and wheelchairs.
Appropriate provisgion shatil must be made to permit
nonambulatorywrésidents to communicate their needs to staff.

{(9) Residents shait have a right to receive prompt and
adequate medical treatment for any physical or mental
ailments or injuries or physical disabilities and for the
prevention of any illness or disability. Such medical
treatment shall must meet standards of medical practice in
the community. Bowever, nothing in this subsection may be
interpreted to impair other rights of &any a resident in
regard to involuntary commitment for mental illness, use of
psychotropic medication, use of hazardous, aversive, or
experimental procedures, or the refusal of such treatment.

(10) Corporal punishment shai} is not be permitted.

{11) The opportunity for religious worship shat} must be
accorded to each resident who desires such worship.
Provisions for religious worship sha*® must  be made
avallable to all residents on a nondiscriminatory basis. Ne
An individual shatit may not be compelled to engage in any
religious activities.

(12) Residents s=ha}}* bhave a right to a nourishing,
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well-balanced diet. The diet for residents sha¥} must
provide at a minimum the recommended daily dietary allowance
as developed by the naticnal academy of sciences. Provisions
ahatt must be made for special therapeutic diets and for
substitutes at the request of the resident, his parents,
guardian, or next of kin, or the responsible person
appointed by the court in accordance with the religicus
requirements of any resident's faith. Denial of a
nutriticnally adequate diet skat}¥ may not be used as
punishment.

(13) Residents shat® have a right to regular physical
exercise several times a week. It shaii-be is the duty of
the facility to provide both indoor and outdoor facilities
and equipment for such exercise. Residents shat* have a
right to be outdoors daily in the absence of contrary
medical consideratians.

(14) Residents shatt have a right, under appropriate
suypervision, to suitable opportunities for the interaction
with members of the opposite sex except where & the

individual treatment planning team or the dqualified mental

tetardation professional person responsible for the
formulation of a particular resident’'s habilitation plan
writes an order to the contrary and explains the reasons
therefor for the order. The order must be renewed monthly if

the restriction is to be continued.”
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Section 18. sSection 53-20-145, MCA, is amended to read:
"53-20-145. Right to be free from unnecessary or
excessive medication. Residents have a right to be free from
unnecessary or excessive medication. HNe-medication-shali

Medication may not be administered unless at the written

order of a physician. The professienal-persen-in-charge—of

the-factiity individual treatment planning team and the

attending physician =shati--be are responsible for all
medication given or administered to & resident. The use of
medication shatr may not exceed standards of use that are
advocated by the United States food and drug administration.
Notation of each individual's medication shait must be kept
in his medical records. A pharmacist or a registered nurse
shall review monthly the record of each resident on
medication for potential adverse reactions, allergies,
interactions, contraindications, rationality, and laboratory
test modifications and shall advise the physician of any
problems. Medications sheit must be reviewed quarterly by
the attending or staff physician. At least monthly, an
attending physician shall review the drug regimen of each
patient on psychotropic medication. All prescriptions shaii
must be written with a termination date that may not exceed
90 days. Medication for newly admitted residents shait must
be reviewed and reordered as necessary upon admission and

then every 30 days for the first 90 days. Medications shaii
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may not be used as punishment, for the convenience of staff,
as a substitute for a habilitation program, or in quantities
that interfere with the resident's treatment program.
Nothing in this section may be interpreted to relieve any a
physician or other professional or medical staff person from
any obligation to adequately monitor the medication of any a
resident, with due consideration to the nature of the
medication, the purpose for which it is given, and the
condition of the resident.”

Section 19. Section 53-20-146, MCA, is amended to read:

"53-20-146. Right not to be subjected to certain
treatment procedures. (1} Residents of a residential
facility shatt* have a right not to be subjected to any
unusual or hazardous treatment procedures without the
express and informed consent of the resident, if the
resident is able to give such consent, and of his parents or
guardian or the responsible person appointed by the court
after opportunities [for consultation with independent
specialists and 1legal counsel, Such proposed procedures
ahatt must first have been reviewed and approved by the
mental disabilities board of visitors before suech consent
ahati-be is sought.

(2) Physical restraint shait may be employed only when

absolutely necessary to protect the resident from injury to

himself or to prevent injury to others. Mechanical supports

-32-



o

o o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0207/01

used to achieve proper body position and balance whieh that
are ordered by a physician are not considered a physical
restraint. Restraint ahatt nay not be enmployed as
punishment, for the convenience of staff, or as a substitute
for a habilitation program. Restraint shai} may be applied
only if alternative technigues have failed and only if such
the restraint imposes the least possible restriction
consistent with its purpose. 6nly-a-profesarsnat-person-may

authorize-the-use Use of restraints may be authorized by a

physician, professional person, ar gualified mental

retardation professional, Orders for restraints by—--a

professienai--person--shaitt must be in writing and sheit may
not be in force for longer than 12 hours. Whenever physical
restraint 1is ordered, suitable provision shait: must be made
for the comfort and physical needs of the person restrained.

(3) Seclusion, defined as the placement of a resident
alone in a 1locked room for nontherapeutic purposes, shait
may not be employed. Legitimate "time out" procedures may be
utilized under close and direct professional supervision as
a technique in behavior-shaping programs.

{4} Behavior modification programs inveolving the use of
noxious or aversive stimuli shai* must be reviewed and
approved by the mental disabilities board of wvisiters and
shat: may be conducted only with the express and informed

consent of the affected resident, if the resident is able to
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give such consent, and of his parents or guardian or the
responsible person appointed by the court after
opportunities for consultation with independent specialists
and with legal counsel. Such behavior modification programs
shatt may be conducted only under the supervision of and in

the presence of a qualified mental retardation professional

person who has had proper training in such technigques.

{5} No A resident ahait ma not be subjected to a
behavior modification program whitelh that attempts to
excinguish socially appropriate behavior or to develop new
behavior patterns when such behavior modifications serve
only institutional convenience.

{6) Electric shock devices shatl-be are considered a
research technique for the purpose of this part. Such
devices shati may  be used only in extraordinary
circumstances to prevent self-mutilation leading to repeated
and possibly permanent physical damage to the resident and
only after alternative techniques have failed. The use of
such devices shatt--be is subject to the conditions
prescribed by this part for experimental research generally

and shati may be used only under the direct and specific

order of the-professionai-perssn-in-charge a physician and

the superintendent of the residential facility.”
Section 20. section 53-20-148, MCA, is amended to read:

"53-20-148. Right to habilitation. (1) Persons admitted
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to residential facilities shall have a right to
habilitation, including medical treatment, education, and
care suited to their needs, regardless of age, degree of
retardation, or handicapping condition. Each resident has a
right to a habilitation program whieh that will maximize his
human abilities and enhance his ability to cope with his
environment. Every residential facility shall recognize that
each resident, regardless of ability or status, is entitled
to develop and realize his fullest potential. The facility
shall implement the principle of normalization so that each
resident may live as normally as possible.

(2) Residents shaltl have a right to the least
restrictive conditions necessary to achieve the purposes of
habilitatien. To this end, the facility shall make every
attempt to move residents from:

{(a) more to less structured living;

{b) larger to smaller facilities;

{c} larger to smaller living units;:

(d} group to individual residence residences;

{e) segregated from the community to integrated into
the community living;

(f) dependent to independent living.

{3) Within 30 days of his admission to a residential
facility, each resident shat® must have an evaluation by

appropriate specialists for programming purposes.
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(4) Each resident sha¥: must have an individualized
habilitation plan formulated by the-faciiity an individual

treatment planning team. This plan shait must be developed

by-appropriate-professionat-persens-and implemented as soon
as possible, but no later than 30 days after the resident's
admission to the facility. An interim program of
habilitation, based on the preadmission evaluation conducted
pursuant to this part, shaili must commence promptly upon the
resident's admission. Each individualized habilitation plan
shatt must contain:

(a) a statement of the nature of the specific
limitations and the needs of the resident;

(b)y a description of intermediate and 1long-range
habilitation goals with a projected timetable Ffor their
attainment;

{c) a statement of and an explanaticon for the plan of
habilitation for achieving these intermediate and long-range
goals;

{d) a statement of the least restrictive setting for
habilitation necessary to achieve the habilitation goals of
the resident;

(e} a specification of the professisnat-—-persons
professionals and other staff members who are responsible
for the particular resident's attaining these habilitation

goals;

-36~-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0207/01

(£} criteria for release to less restrictive settings
for habilitation, based on the resident's needs, including
criteria for discharge and a projected date for discharge,

(5) As part of his habilitation plan, each resident
shait must have an individualized postinstitutionalization
plan that includes an identification of services needed to
make a satisfactory community placement possible. This plan
shat* must be developed by a-professionat-persen-whe the

individual treatment planning team that shall begin

preparation of such the plan upon the resident’'s admission
tc the imakikution facility and shall complete asuech the plan
as soon as practicable. The parents or guardian or next of
kin of the resident, the responsible person appointed by the
court, if any, and the resident, if able to give informed
consent, shat* must be consulted in the development of such
the plan and shett must be informed of the content of sueh
the plan.

{6) In the interests of continuity of care, ane

qualified mental retardation professional persen shall

whenever possible be responsible for supervising the
implementation o©f the habilitation plan, integrating the
various aspects of the habilitation program, and recording
the resident's progress as measured by cbjective indicators.

Phts The qualified mental retardation professional persen

shall also be responsible for ensuring that the resident is
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released when appropriate to a less restrictive habilitation
setting.
(7) The habilitation plan sha}* must be reviewed

monthly by the gqualified mental retardation professional

perasn responsible for supervising the implementation of the
plan and ska3i must be modified if necessary. In addition, 6
months after admission and at least annually thereafter,
each resident shatt must receive a comprehensive
psychological, social, habilitative, and medical diagnosis
and evaluation and his habilitation plan shatt must be
reviewed by-an-interdiseiptinary-team-of-ne--tesa——chan——twe
professionat--parsons-—-and-such-resident-care-workers-as-are
directty-tnvaived-tn-his-habiltitation-and-care and revised

accordingly by the individual treatment planning team. A

habilitation plan shaii must be reviewed monthly.

(8) Each resident placed in the community shait must
receive transitional habilitation assistance.

(9) The professional-person-in-charge superintendent of

the residential facility, or his designee, shall repcort in

writing to the parents or guardian of the resident or the
responsible person at least every 6 months on the resident's
habilitation and medical condition. Such The report shat?
must also state any appropriate habilitation program which
that has not been afforded to the resident because of

inadequate habilitation resources.
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(10) $he Each resident, the parents or guardian of each

resident; er and the responsible person appointed by the
court shaiil must promptly upon the resident's admission

receive a written copy of and be orally informed of all the

above standards for adequate habilitations-Each-resrdenty-if
the-restdent-is-able-to-comprehend;-shati-promptiy-apon-~-hia
admission--be-oraliy-informed-in-etear-tanguage-of-the-above
standards-and;-where-appropriater-be-provided-with-a-writeen
eopy-——-In--addiciony-—the-—-parenta;--guardiany;-—-responsibie
persen;--and--where--akle--te-comprehend;-the-resident-shatt

recetve-suekr, the rights accorded by 53-20-142, and other

information concerning the care and habilitation of the
resident as that may be available to assist them in
understanding the situation of the resident and the rights
of the resident in the ¢natitubieon facility."

Section 21. Section 53-20-161, MCA, is amended to read:

"53-20-161. Maintenance of records. (1) Complete
records for each resident shait must be maintained and shaii
must be readily available to professional personsy--te—-the
resident-care--werkera who are directly involved with the
particular residenty and to the mental disabilities board of
visitors. All information contained in a resident's records
skatt must be considered privileged and confidential. The
parents or guardian, the responsible person appointed by the

court, and any person properly authorized in writing by the

_39‘.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0207/01

resident, if sueh the resident is capable of giving informed
consent, or by his parents or guardian or the responsible
person sheil must be permitted access to the resident's
records. Ne-infsrmatifen Information may not be released fFrom
the records of a resident or former resident of the
residential facility unless the release of sueh the
information has been properly authorized in writing by:

(a) the court:

{b) the resident or former resident if he is over the
age of majority and is capable of giving informed consent;

(c)}) the parents or guardian in charge of a resident
under the age of 12;

(d4) the parents or guardian in charge of a resident
over the age of 12 but under the age of majority and the
resident if the resident 1is capable of giving informed
consent;

(e) the guardian of a resident over the age of majority
who is incapable of giving informed consent:

{£) the superintendent of the residential facility or
his designee as custodian of a resident over the age of
majority who is incapable of giving informed consent and for
whom no legal guardian has been appointed;

(9) the superintendent of the residential facility or
his designee as custodian of a resident under the age of

majority for whom there is no parent or legal gquardian; or
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th) the superintendent of the residential facility or
his designee as custodian of a resident of that facility
wheneyer release 1is required by federal or state law or
department of social and rehabilitation services rules.

(2) Information may not be released by a superintendent
or his designee as set forth in subsection (1){£)}, {1}(g).,
or (1){h} 1less than 15 days after sending notice of the
proposed release of informatieon teo the resident, his parents
or guardian, the attorney who most recently represented the
resident, if any, the responsible person appointed by the
court, if any, and the court whieh that ordered the
admission. If any of the parties so notified objects to the
release of information, they may petition the court for a
hearing to determine whether the release of information
should be allowed. MWe--infermation Information may not be
released pursuant to subsection (1)(f), {1)(g), or {1)(h)
unless it is released to further some legitimate need of the
resident or to accomplish a legitimate purpose of the
institution facility whieh that is not inconsistent with the
needs and rights of the resident. Ne-infermatien Information
may not be released pursuart to these subsections except in

accordance with written policies consistent with the

requirements of this part adopted by the itnatitution
facility. Persons receiving notice of a proposed release of

information shall also receive a copy of the written policy
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of the tnatitotion facility governing release of
information.

{3) These records shat* must include:

(a) identification data, including the resident's legal
status;

{b) the resident's history, including but not limited
to:

(1) family data, educational background, and employment
record;

(iil) prior medical history, both physical and mental,
including prior institutionalization;

(c] the resident's grievances, if any:

{d} an inventory of the resident's 1life skilils,
including mode of communication;

(e) a record of each physical examination which that
describes the results of the examination;

{£} a copy of the individual habilitation plan and any
modifications thereto and an appropriate summary which that
will guide and assist the resident care workers in
implementing the resident's program;

{(g) the findings made in monthly reviews of the
habilitation plan, which findings shai: must include an
analysis of the successes and failures of the habilitation

program and shati direct whatever modifications are

necessary;
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(h) a copy of the postinstituticnalization plan that
includes a statement of services needed in the community and
any modifications thereto and a summary of the steps that
have been taken to implement that plan;

(i) a medication history and status;

(j) a summary of each significant contact by a
professional person with a resident;

(k} a summary of the resident's response to his

habilitation plan, prepared by a qualified mental

retardation professional perssn involved in the resident's
habilitation and recorded at least monthly., Wherever
possible, such response shall must be scientifically
documented.

(1) a monthly summary of the extent and nature of the
resident's work activities and the effect of suehr the
activity upon the resident's progress atong in the

habilitation plan;

(m) a signed order by a qualified mental retardation

professional, professicgnal person, or physician for any

physical restraints;

{n) a description of any extraordinary incident or
accident in the facility involving the resident, to be
entered by a staff member noting personal knowledge of the
incident or accident or other source of information,

including any reports of inpvestigations of resident's
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mistreatment;

{o) a summary of family visits and contacts;

{p) a summary of attendance and leaves from the
facility:

{q) a record of any seizures, illnesses, injuries, and
treatments thereof and immunizations.”

Section 22. section 53-20-162, MCA, is amended to read:

"53-20-162. Training for resident c¢are workers. All
resident care workers who have not had prior clinical
experience in a residential facility for habilitation of the
developmentally disabled shati-have must be given suitable
orientation training. Staff members on all levels shati-have
must be given suitable, regularly scheduled in-service
training. Each resident care worker shall be-under-the
direct-professienat-supervision--of—-a--professional--perason

receive supervision that emphasizes the protection of

residents and their rights.”

Section 23. section 53-20-163, MCA, is amended to read:
“53-20-163. Abuse of residents prohibited., (1) Every
residential facility shall prohibit mistreatment, neglect,
or abuse in any form of any resident. Alleged viclations
shail must be reported immediately to the prefessional

person-in-eharge superintendent of the facility, and there

ahat: must be a written record that:

{a} each alleged violation has been thoroughly
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investigated and findings stated;

(b} the results of such the preliminary investigation

are reported to the profesaienal--person--in—-charge
superintendent of the facility within 24 hours of the report
of the incident.

(2) Sueckh The reports shatl must also be made to the
mental disabilities board of wvisitors monthly and-te-the
devetopmentat-disabilities—-advisory-—-councit--at——tts-—-nexe
scheduled--pubtie—-meeting. Each facility shall cause a
written statement of this policy to be posted in each
cottage and building and circulated to all staff members."

Section 24. section 53-20-164, MCA, is amended to read:

"53-20-164. Resident labor. The following rules shat:
govern resident labor:

{1) Ne A resident shail may not be required to perform
labor whieh that involves the operation and maintenance of
the facility or for which the facility is under contract
with an outside organization. Privileges or release from the
facility shali may not be conditioned upon the performance
of labor covered by this provision. Residents may
voluntarily engage in such labor if the labor is compensated
in accordance with the minimum wage laws of the Fair Labor
Standards Act, 29 U.S.C.7-sees 206, as amended.

(2) No A resident sha}*t may not be involved in the care

{feeding, clothing, bathing), training, or supervision of
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other residents unless he:

{a) has volunteered;

{(b) has been specifically trained in the necessary
skills;

{c) has the humane judgment required for such
activities;

{d) is adeguately supervised; and

(e} is reimbursed in accordance with the minimum wage
laws of the Fair Labor Standards Act, 29 U.S5.C.7-3ees 206,
as amended.

(3) Residents may be required to perform vocational
training tasks which that do not involve the operation and
maintenance 6f the facility, subject to a presﬁmption that
an assignment of longer than 3 months to any task is not a
training task, provided the specific task or any change in
task assignment is:

(a) an integrated part of the resident's habilitation
plan and approved as a habilitation activity by a the

qualified mental retardation professional persen and the

individual treatment planning team responsible for

supervising the resident's habilitation; and

(b) supervised by a staff member to oversee the
habilitation aspects of the activity.

(4) Residents may voluntarily engage in habilitative

labor at nonrprogram hours for which the facility would
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otherwise have to pay an employee, provided the specific
labor or any change in labor is:

(a) an integrated part of the resident's habilitation
plan and approved as a habilitation activity by & the

gualified mental retardation professional persen and the

individual treatment planning  team responsible for

supervising the resident's habilitation;

(b) supervised by a staff member to oversee the
habilitation aspects of the activity; and

(c) compensated in accordance with the minimum wage
laws of the Fair Labor Standards Act, 29 U.S5.C.7-sec- 206,
as amended.

(5) If any a resident performs habilitative labor whiech
that involves the operation and maintenance of a facility
but due to physical or mental disability 1is unable to
perform the 1labor as efficiently as a person not so
physically or mentally disabied, then saumeh the resident may
be compensated at a rate whieh that bears the same
approximate relation to the statutory minimum wage as his
ability to perform that particular job bears to the ability
of a person not 50 afflicted.

(6) Residents may be required to perform tasks of a
personal housekeeping nature, such as the making of one's
own bed.

{7) Deductions or payments for care and other charges
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sha¥t* may not deprive a resident of a reasonable amount of
the compensation received pursuant to this section for
personal and incidental purchases and expenses.

{(B) Staffing shad! must be sufficient so that the
Facility is not dependent upon the use of residents or
volunteers for the care, maintenance, or habilitation of
other residents or for income-producing services. The
facility shall formulate a written policy to protect the
residents from exploitation when they are engaged in
productive work."

NEW SECTION. Section 25. Repealer. Sections 53-20-115,
§3-20-117, 63-20-120, 53-20-122, 53-20-123, and 53-20-124,
MCA, are repealed.

NEW SECTION. Section 26. codification

instruction,

[Section 1] is intended to be codified as an integral part
of Title 53, chapter 20, part 1, and the provisions of Title

53, chapter 20, part 1, apply toc [section 1].

NEW SECTION. Section 27. Termination. The amendment to

the definition of "seriously developmentally disabled” in
53-20-102(15) terminates September 30, 1993.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB0250, as introduced.

DESCRIPTION OF PROPOSED LEGISTATION:

A bill for an act entitled: "An act amending the laws relating to commitment of persons who are developmentally disabled;
providing an administrative screening process prior to commitment; clarifying terminology; providing for a new definition of
sericusly developmentally disabled; amending sections; and providing a termination date."

ASSUMPTIONS:

1. SB0250 rewrites current Developmentally Disabled (DD} commitment laws and has a programmatic impact on the Department of
Institutions (DOI) because as it changes the DD commitment laws to Montana Developmental Center (MDC) and Eastmont Human
Services Center (EHSC).

2. SB0250 is needed to carry out the Montana Developmental Disabilities Service System (MDDSS) action plan and reduce MDC

to 100-110 residents.

A four member screening team will be created to evaluate, review, and make recommendations to the courts.

The team will consist of one staff member each from the DOI. Department of Social and Rehabilitation Services (SRS), and

a corporation currently serving adults with developmental disabilities. The fourth member will be a consumer-oriented

person. The ream will rely on "professional perscous” to assist with this process.

An evaluation by the team will occur for each individual seeking commitment or recommitment to MDC or EHSC.

The number of commitment requests is estimated at less than 12 per year.

The number of recommitments will be approximately 160 after Phase IV of the MDDSS action plan has been completed.

The team will have six two-day meetings to review recommitments and make recommendations.

The team will have twelve one-day meetings to review commitments and determine the team recommendation to the court.

. The required professional persons will be staff at DOI and SRS or private consultants.

The medicaid administrative match rate of 50/50 will be applied to all expenses relating to medicaid-eligible

individuals.

& W
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FISCAL IMPACT:

FY 92 FY 93

Current Law Proposed Law Difference Current Law Proposed law Difference

Expenditures:
Operating 0 16,602 16,602 0 22,136 22,136
Equipment 0 2,725 2,725 0 0 0
Total 0 19,327 19,327 0 22,136 22,136

Funding:

General Fund 0 10,630 10,630 Q 12,175 12,175
Federal Funds R 8.697 8,697 0 9 961 9 961
0 19,327 19,327 0 22,136 22,136

C O8 D oy, 25

ROD SUNDSTED, BUDGET DIRECTOR DATE THOMAS T RFATI\I\G ﬁxmy SPONSOR " "DATE

Office of Budget and Program Planning
Fiscal Note for 5B0O250, as introduced SB 250




Fiscal Note Request, $BOZ250, as introduged
Form BD-15
Page 2

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR _EMXPENDITURES:
None

LONG-RANGE EFFECTS OF PROPOSED LEGISIATION:
The legislation should prevent inappropriate placement of persons in residential facilities, which have the highest
per-day service costs. Placement of persons in other services will require funding in community-based services.
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APPROVED BY COMMITTEE
ON JUDICIARY
SENATE BILL NO. 250
INTRODUCED BY KEATING, MAZUREK, GAGE, SWYSGOOD,
J. RICE, T. BECK, CRIPPEN, GRINDE, GRADY,
HARDING, STRIZICH, BOHARSKI, DARKO, STICKNEY,
J. JOHNSON, VAUGHN, BRADLEY
BY REQUEST OF THE DEPARTMENT OF INSTITUTIONS

AND THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE LAWS
RELATING TO COMMITMENT OF PERSONS WHO ARE DEVELOPMENTALLY
DISABLED; PROVIDING AN ADMINISTRATIVE SCREENING PROCESS
PRIOR TO COMMITMENT: CLARIFYING TERMINOLOGY; PROVIDING FOR A
NEW DEFINITION OF SERICUSLY DEVELOPMENTALLY DISABLED;
AMENDING SECTIONS 53-20-102, 53-20-104, 53-20-106,
53-20-111, S523-20-112, 53-20-113, 53-20-116, 53-20-121,
53-20-125, 53-20-127, 53-20-128, 532-20-129, 53-20-131.
53-20-132, 53-20-141, 53-20-142, 53-20-145, 53-20-146,
53-20-148, 53-20-161, 53-20-162, 53-20-163, AND 53-20-164,
MCA; REPEALING SECTIONS 53-20-115, 53-20-117, 53-20-120,
53-20-122, 53-20-123, AND 53-20-124, MCA; AND PROVIDING A

TERMINATION DATE."

STATEMENT OF INTENT
This ©ill provides a new definition »of Serilously
developmentally

disabled and establishes a new

@flﬂ Legrsiative Caurkd

21
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The only change on <his Ditl is on
Tire 23, vdue 48 ‘2elow,. Please
refer to irtroduced copy (white)
for corplete text

NEW SECTION. Section 27. Termination. The amendment to

the detfinition of "seriously developmentally disabled" in
53-20-102(15) terminates September 30, 393 1995,

-Erd-
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=48~ SB 250



52nd Legislature

e

o ® ~N &

10
11
12
13
14
13
16
17
18
19
20
21
22
23
24
25

S8 0250/02

SENATE BELL NO. 250
INTRODUCED BY KEATING, WARUREK, GAGE, SWYSGOOD,
J. RICE, T. BECK, CRIPPEN, GRINDE, GRADY,
HARDING, STRIZICH, BORARSKI, DARKO, STICKNEY,
J. JOHNSON, VAUGHN, BRADLEY
BY REQUEST OF THE DEPARTMENT OF INSTITUTIONS
AND THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: “AN ACT AMENDING THE LAWS
RELATING TO COMMITMENT OF PERSONS WHO ARE DEVELOPMENTALLY
DISABLED; PROVIDING AN ADMINISTRATIVE SCREENING PROCESS
PRIOR TO COMMITMENT; CLARIFYING TERMINOLOGY: PROVIDING FOR A
NEW DEFPINITION OF SERIOUSLY DEVELOPMENTALLY DISABLED:
AMENDING SECTIONS 53-20-102, $3-20-104, 53-20-106,
$3-20-111, 53-20-112, S53-20-113, 53-20-116, 53-20-121,
53-20-129, 53-20-127, 53-20-128, 53-20-129, 53-20-131,
53-20-132, 53-20-141, 53-20-142, $3-20-145, 53-2D-146,
53-20-148, 53-20-161, 53-20-162, S53-20-163, AND 53-20-164,
MCA; REPEALING SECTIONS 53-20-115, 53-20-117, 53-20-120,
$3-20-122, 53-20-123, AND 53-20-124, MCA; AND PROVIDING A
TERMINATION DATE.*

STATEMENT OF INTENT
This bill provides a new definition of Seriousiy
developmantally

disabled and establishes a new
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The only change or this bill is on
line 23, pege 48 ‘below). Please
refar to introduced copy {(white)
for complete text.

NEW SECTION., Section 27. Teramination. The amendment to

the definition of "seriously developmentally disabled” in
5$3-20-102(15) terminates September 30, +393 1995.

-End-

THIRD READING
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HOUSE STANDING COMMITTEE REPORT

March 15, 1991
Page 1 of 1

Mr. Speaker: We, the committee on Judiciary report that

Senate Bill 250 (third reading copy -- blue) b4 concurred in as

amended . (’%
Signed:

B11ll Strizich, Chairman

Carried by: Rep. Messmore

And, that such amendments read:

1. Page 12,
Following: line 20

Insert: "(2) A person admitted to a residential facility for
evaluation and treatment or for an extended course of
habilitation may knowingly and intentionally waive his
rights only with the concurrence of the person's counsel, if
any, or, if he has no counsel, his parents, guardian, or

other responsible person appointed by the court."
Renumber: subsequent subsection

HOUSE
5B 250

561401SC.HSF
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SENATE BILL NO. 250
INTRODUCED BY KEATING, MAZUREK, GAGE, SWYSGOOD,
J. RICE, T. BECK, CRIPPEN, GRINDE, GRADY,
HARDING, STRIZICH, BOHARSKI, DARKO, STICKNEY,
J. JOHNSON, VAUGHN, BRADLEY

BY REQUEST OF THE DEPARTMENT OF INSTITUTIONS
AND THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES
A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE LAWS
RELATING TO COMMITMENT OF PERSONS WHO ARE DEVELOPMENTALLY
DISABLED; PROVIDING AN ADMINISTRATIVE SCREENING PROCESS
PRIOR TO COMMITMENT:; CLARIFYING TERMINOLOGY; PROVIDING FOR A
NEW DEFINITION OF SERIOUSLY DEVELOPMENTALLY DISABLED;
AMENDING SECTIONS 53-20-102,

93-20-104, $3-20-106,

53-20-111, 53-20-112, 53-20-113, 53-20-116, 53-20-121,

53-20-125, 53~-20-127, 53-20-128, 53-20-129%, 53-20-131,

53-20-132, 53-20-141, 53-20-142, 53-20-145, 53-20-146,
53-20-148, 53-20-161, 53-20-162, 53-20-163, AND 53-20-164.,
MCA; REPEALING SECTIONS 53-20-115, 53-20-117, 53-20-120,
53-20-122, 53-20-123, AND 53-20-124, MCA; AND PROVIDING A

TERMINATION DATE."

STATEMENT OF INTENT
This bill provides a new definition ¢of serionusly
disabled and

developmentally establishes a new
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administrative process as part of the commitment of
sericusly developmentally disabled persons to residential
facilities of the state of Montana. These changes are
necessary to provide a commitment standard and process that
will meer the new mission that has been developed for the
state-operated residential facilities.

The new definition of seriously developmentally disabled
incorporates behavioral language to cover endangered and
dangercus persons as well as self-help deficit language to
cover current residents. The incorporation into the
commitment process of an administrative screening team
ensures that persons who are te be placed in a residential
facility are thoroughly considered for placement in
community services before a commitment may be made.

Rules are necessary to implement the administrative
screening process. Rules necessary for the screening process
must prcovide for the membership, terms, and various
responsibilities of the team and the standards and
procedures used by the team in making placement
determinations. New rules are to be adopted :to implement the

changes in the definition of professional person.

BE IT ENACTED B8Y THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Residential facility screening

team -- referral by court -- membership -- rules. {l1) When

-2~ S8 250
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the district court considers a person for commitment to a
residential facility under this part, the court shall refer
the person to the residential facility screening team for
screening to determine whether placement and habilitation in
a residential facility are appropriate for the person.

(2) A court may not commit a person to a residential
facility wunder 53-20-125 unless the residential facility
screening team determines that placement and habilitation in
a residential facility are appropriate for the person.

{3) The residential facility screening team may not
determine that placement and habilitation in a residential
facility are appropriate wunless the residential facility
screening team determines that the person is seriously
developmentally disabled.

{4) The residential facility screening team shall
provide the court with the sccial and placement information
relied upon by the residential facility screening team in
making its determination.

{5) For purpcses of this part, the department of social
and rehabilitation services and the department of
institutions shall adopt rules providing for the membership
and terms of the members of the residential facility
screening team and setting farth the criteria and procedures
5] govern the determinaticns made by the residential

facility screening team.

-3- 8B 250
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Section 2. section 53-20-102, MCA, is amended to read:

"53-20-102. Definitions. A= used in this part, the
following definitions apply:

(1) "Board" or "mental disabilities board of visitors"
means the mental disabilities board of visitors created by
2-15-211.

(2) "Community-based facilities™ or ‘“community-based
services" includes those services and facilities which are
available for the evaluation, treatment, and habilitation of
the developmentally disabled in a community setting,
including but not limited to outpatient facilities, special
education services, group homes, foster homes, day-care
facilities, sheltered workshops, and other community-based

services and facilities.

{3) "Court" means a district c¢ourt of the state of
Montana.
(4) "Developmentally disabled" means suffering from a

disability attributable to mental retardation, cerebral
palsy, epilepsy, autism, or any other neurologically
handicapping condition closely related to mental retardation
and requiring treatment similar to that required by mentally
recarded individuals if the disability originated before the
individual attained age 18, has continued or can be expected
to continue indefinitely, and constitutes a substantial

nandicap of such individual.

~-4- 5B 250
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(5) "Habilitation" means the process by which a person
who is developmentally disabled is assisted to acquire and
maintain those life skills which enable him to cope more
effectively with the demands of his own person and
environment and tc raise the level of his physical, wmental,
and social efficiency. Habilitation includes but is not
limited to formal, structured education and treatment.

(6) "Individual treatment planning team" means the

interdisciplinary team of persons involved in and

responsible for the habilitation of a person committed to a

residential facility. The committed person is a member of

the team.

£61(7) "Next of kin" includes but need not be limited
to the spouse, parents, adult children, and adult brothers
and sisters of a person.

t7¥(8) "Professional person" means:

{(a) a licensed medieai-dectorr-or

tby—-a--—-persen--who-—nas--been psychologist, licensed

psychiatrist, or a person with a master's degree in

psycholeogy, who:

(i} bhas training and experience in psychometric testing

and evaluation;

(ii) has experience in_ the field of developmental

disabilities; ard

{iii} is certified as provided for in 93-20-106 by the

-5 sp 250
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department of social and rehabilitation services and the
department of institutions.

(9} "Qualified mental retardation professional” means a

person who has at least 1 year of experience working

directly with persons with mental retardation or other

developmental disabilities and who is:

{a) a licensed physician or osteopath;

(b) a registered nurse; or

{c) a professional program staff person for the

residential facility who the department of institutions

determines meets the professional requirements necessary for

federal certification of the facility.

t83(10) "Resident” means a person admitted to a
residential facility for a course of evaluation, treatment,
or habilitation.

+9¥(11l) "Residential facility” or "facility" means any
residentiat-hoapieat-oar-hospitai-and-schooi-which-exiscs—for
the--purpose--of--evaluatingr-treatingy;-and-habititacing-the
deveiopmentatiy-disabied-on-an——inpattent--basiar——-itneiuding
the Montana developmental center and the Eastmont human
services center. Fhe-term-does-nar--inelude—-a--group——homey
foster--home;-or~halfway-houses-A-correctionat—factrizity-or-n
fmcrrrty-for-the-tregement-of-the-mentatriy-i+ri-shati-nee--be
a-Yresrdantiat-factiteyl-within-che-meaning-sf-this-parts

{12} "Residential facility screening team"” means a team

-6- 5B 250
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of persons appointed as provided in {section 1}.

+18¥{13) "Respondent" means a person alleged in a
petition filed pursuant to this part to be developmentally
disabled and in need of developmental disability services.

ttt¥{14) "Responsible person" means any person willing
and able to assume responsibility for a person who is
developmentally disabled or alleged to be developmentally
disabled,

+32¥(15) "Sericusly developmentally disabled” means
deveiopmentatiy-disabied-due—to—-deveiopmentat-—-or—-physicat
disabitity--or--a--eombination--of--bothy-rendering-a-person
unabte-to-function-rn-a-communtty-based-—seteing-——and--whieh
has-resuited-in-seif-inflicred-indury-or-injury-to-occhears—-or
the-imminent-threat-therecf-or-which-has-deprived-che-person
affiicted--of--the--ability-toa-protect-his-tife-or-heaiths a
person who:

{a) is developmentally disabled;

{b) is impaired in cognitive functioning; and

{c) has behaviors that pose an imminent risk of serious

harm to self or others or self-help deficits so severe as to

require total care or near total care and because of those

behaviors or deficits, cannot be safely and effectively

habilitated in community-based services.”

Section 3. Section 53-20-104, MCA, is amended to read:

"53-20-104. Powers and duties of mental disabilities
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board of visitors. (1) The bcard ahali-hs is an independent
board of inquiry and review to assure ensure that the
treatment of all persons admitted to a residential facility
is humane and decent and meets the requirements set forth in
this part.

{2) The board shall review all plans [for experimental
research or hazardous treatment procedures involving perscns
admitted to any a residential facility to assure ensure that
the research project is humane and not unduly hazardous and
that it complies with the principles of the statement on the
use of human subjects for research of the American
association on mental deficiency and with the principles for
research involving human subjects required by the United
States department of healthy-edueatiany; and welfare human
services. Ne An experimental research project involving
persens admitted to any a residential facility affected by
this part may not be commenced uniess it is approved by the
mental disabilities board of visitors.

{3) The board shall investigate all cases of alleged
mistcrearment of a resident.

(4) The board shall at least annually inspect every
residential Ffacility whieh that is providing a course of
residential habilitaticn and treatment to any person
Pursuant ro this part. The bcard shall inspect the physical

plant, including residential, recreational, dining, and
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sanitary facilities. It shall visit all wards and treatment
or habilitation areas. The board shall inguire concerning
all habilitation programs being implemented by the
tnartenrion facility.

(5) The board shall inspect the £file of each person
admitted to a residential facility pursuant to this part to
insure ensure that a habilitation plan exists and is being
implemented. The board shall inguire concerning all use of
restraints, isolation, or other extraordinary measures.

{(6) The board may assist any a resident at a
residential facility in resolving any grievance he may have
concerning his admission or his course of treatment and
habilitation in the facility.

{(7) 1f the board believes that amy a facility is
failing to comply with the provisions of this part in regard
to its physical facilities or its treatment of any resident,
it shall report its findings at cnce to the profesaional
person--in--sharge superintendent of the facility and the
director of the department of institutions. If appropriare,
after waiting a reasonable time for a response from sach

professicnai-persan the superintendent or the director, the

bocard may notify the parents or guardian of any the resident
involved, the next of kin, if known, the responsible person
appointed by the court for any the resident involved, and

the district court whtem that has jurisdiction over the
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facility.

(8) The board shall report annually to the governor and
shall report to each session of the legislature concerning
the status of the residential facilities and habilitation
programs which that it has inspected.”

Section 4. Section 53-20-106, MCA, is amended to read:

*53-20-106. Certification of professional persons. (1)
The department of social and rehabilitation services and the
department of institutions shall certify professional
persons for purposes of this part.

{2) The Jdepartment of sccial and rehabilitaticn
services and the department of institutions shall adopt
rules governing the certification of professional persons,
The rules must establish the appropriate combination of
education, skills, and experience necessary for
certification and set forth gualifications developed by
reference to recognized national standards in the field of
developmental disabilitiesy-—such-as—scandards-pubtished-by
rhe-accreditation-conneii-for-sarvices-for-mentaiiy-retarded
and-—other--deveiopmentaiity--~-disabited-~-peraons——-tAEMRBB} 7
scandards-pubtished-itn-Fitie-XIiN-of-the-Sesctat-Security-Rees
and-arher-simitar-scandasds, "

Section 5. sSecricn 53-20-111, MCA, is amended to read:

“53-20-111. Limitation on who compelled to undertake

treatment. Ne A perscn who has reached the age of majority

-10- SB 250



12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0250/03

shait may be compelled against his will to undertake a
course of treatment and habilitation scieiy-becanse-he in a

residential facility only if the person 1is seriously

developmentally disabledr-but-oniy-if-such-disabitity-causes
Rim-to-be-unabie—co-—-pretect--hts--trfe-——and--heatth-—ar--ra
protect-the-iife—-or-safety-of-nchers.”

Section 6. Section 53-20-112, MCA, is amended to read:

®53-20-112. Procedural rigbts. (1} Any A person subject
to emergency admittance to a residential facilityy--te
examination--or--evaiuation—-by-a-professionait-perseny or to
any hearing held pursuant to this part skaii--kave has all
the rights accorded to a person subject to involuntary
commitment proceedings under the laws of this state relating
to involuntary commitment of the seriously mentally i1}, as

provided in 53-2i-115 through 53-21-118.

(2) In additicn, the parents or guardian of any a
person alleged to be sericusly developmentally disabled and
in need of developmental disabilities services have the
right to:

(a) be present at any hearing held pursuant to this
part;

{b) be represented by counsel in any hearing;

{c) offer evidence and cross-examine witnesses in any
hearing; and

{d) have the respondent examined by & professional
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person of their choice when such professicnal person is
reasonably available, unless the person s0 chosen is
objected tc by the respondent or by a responsible perscn
appeinted by the court.”

Section 7. section 53-20~113, MCA, is amended to read:

"53-20-113. Waiver of rights. (1) A person may walve
his procedural rights provided that the waiver is knowingly
and intentionally made. The right to counsel in a hearing
held pursuant to 53-26-123 53-20-125 may not be waived. The
right to habilitation provided for in this part may not be
waived.

t2y--in--the-case-of-a-person-whe-has-been-admicted-to-n
residentiai-faciitty-for-up-te-38--days——of--evaitunation——and
treatment--or--whor--pursuant--to-—the--recomnendation--of-a
profesastonai--person;--may--be--admiteed--to--a--residenciat
facrriey-for-an-extended-course-of-habiltitationy-a-watver-of
righta-can-be-knowingty-and-intentionatiy-made-onty-with-the
concurrence-cf-the-peraonls-counaeir-tf-anyr-hits-parents—-—or
guardiany-—and-the-responatbte-person-appointed-by-the-court;
tt-any~

(2) A PERSON ADMITTED TO A RESIDENTIAL FACILITY FOR

EVALUATION AND TREATMENT OR FOR AN EXTENDED COURSE OF

HABILITATION MAY KNOWINGLY AND INTENTIONALLY WAIVE HIS

RIGHTS ONLY WITH THE CONCURRENCE OF THE PERSCON'S COUNSEL, IF

ANY, OR, IF HE HAS NO COUNSEL, HIS PARENTS, GUARDIAN, OR
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OTHER RESPONSIBLE PERSON APPOINTED BY THE COURT.

t3¥12¥(3) (a) In the case of a minor, the waiver of
rights ecan may be knowingly and intentionally made:

{i) when the minor is under the age of 12, by the
parents of the minor with the concurrence of the responsible
person, if any:

(ii) when the minor is over the age of 12, by the minor
and his parents;

(iii} when the minor is over the age of 12 and the minor
and his parents do not agree, the minor can may make an
effective waiver of his rights only with the advice of
counsel.

{b) If the court believes that there may be a conflict
of interest between a minor and his parents or guardian, the
court may appoint a responsible person or guardian ad litem
for the minor.™

Section 8. Section 53-20-116, MCA, is amended to read:

“53-20-116. Professicnal person to attend hearing. In
any hearing held pursuant to this part which-—invoives
consideration---of-——the-—recommendation--and--report--of--a

professionat-persen, a member of the residential facility

screening  team or the professional person who made-the

recommendation-amd-repsre-shatt evaluated the person must be

present at the hearing and subject to5 cross-examination.”

Section 9. Section 53-20-121, MCa, is amended to read:
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"53-20-121. Petition Eor inveoluntary treatment -
contents of. (1) Any person who believes that there is a
person who is seriously developmentally disabled and in need

of deveiopmentai--disabiitty--services placement in a

residential facility may rapore——the--situation—-to--a

professionat-personz—if--che--prefessienat--person--beltieves
from--the--facets-—-given—-to--him--that--the--perason--may——-be
developmentaliiy---disabled--and--in—-nesd--of--developmentai
dianbiitey--servicesr-——he——shati-—contace-—the--parenes———ar
guerdian--—-of-—-the--person——atieged--to--be--deveiopmentaity
disabied-or-the-person-himseif:-¥If-any--of--the--persons——so
conracted-—refuse--to-cooperate-with-the-professionai-persen
and——if--the--professionai——-person--betteves——-£from——ati-—the
circumstances--of--the--case--that---the---pearasn---may--—-be
devetepmentatiy---disabied--and--tn--need--nf--deveiopmentas
disabitity-servicesy-he—shat} request the county attorney to
file a petition alleging that chere—is-a the person in--the
¢ounty-who is seriously developmentally disabled and in need

of devalopmentat--—-diasabitity---services placement in a

residerntial facility.

(2} The petition shail must contain:
(a) the name and address of the professional perscon and

any-other-person requesting the petition and their interest

in the case;

tb} the name and address of the respondent:

-14- SB 250



10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24

25

5B 0250/03

(c} the name and address of the parents aor guardian of
the respondent and of any other person believed to be
legally responsible for the care, support, and maintenance
of the respendent;

{d) the name and address of the respondent's next of
kin, to the extent known;

() the name and address of any person who the county
attorney believes might be willing and able to be appcinted
responsible person; and

(E) a statement of the rights of the respondent and his
parents or guardian whieh-shaii that must be in conspicuous

print and identified by a suitable heading.”
Section 10. section 53-20-125, MCA, is amended to read:

"53-20-125. Outcome of evatnation---and---treatment

screening —— recommendation for treatment at residential
facility -- hearing. (1) If as a result of the evatuation

ané—trehbment7—either—agfeed—te—by—ehe—parents7-gnardian7—er
che-persen—himseif-pursuant-to-53-20-i126-or-ordered--by--the
courty-—the--prefessionai-—-person-—tn--charge--of--the--case

screening required by [section 1] the residential facility

screening team concludes that the person evaluated is

seriously developmentally disabled and recommends ehae
treatment and habilitation be-mad in a residential facility
on an egxtended basis, the prefess:onai--person team shall

file htsa its written recommendation and report with the
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court and request that the court order the admission. The
report shall include the factual basis for the
recommendation and shall describe any tests or evaluation
devices whteh that have been employed in evaluating the
patient.

{2) If no responsible person has yet been appointed,
the court may appoint one at this time, If there 1is ne
parent or guardian, the court shall appoint a responsible
person.

{3) At the reguest of the respondent, his parents ot
guardian, or the responsible person, the court shall appoint
counsel for the respondent. If the parents (or guardian) are
indigent and 1f they request it, the court shall appoint
counsel for the parents or guardian.

{4) Notice of the recommendation shatt must be mailed
or delivered to the respondent, his parents or guardian, the
responsible person, next of kin, if known, and the attorney
for the respondent, if any, and for the parents or guardian,
if any.

t2¥{5) The respondent, his parents or guardian, the
responsible person, or the attorney for any party may
request that a hearing be had held on the recommendation. If
a hearing is requested, the court shall mail or deliver
notice of the date, time, and place of the hearing to each

of the parties listed at the beginning of this subsection.
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The hearing sha}l must be ts held before the court without
jury. The rules of civil procedure shait must apply.

t3+16) If the court finds that the respondent is
seriously develcpmentally disabled and--—-that---avatiakie
community-based--services--are--not--adequate-te-protect-the
irfe—and-physicat-safery-of-rthe--persan——and--others-—ar—-ta
provide--appropriate-—-treatment--and--habttitatten, it shall
order the respondent admitted to a residential facility for
an extended course of treatment and habilitation. If the
court f£inds that the respondent is developmentally disabled

but  not sericusly develcpmentally disabled, in--need-of

developmentat--disability-—-services;---and---etigrbie---for
piacement--tn--commaunity-based--services——and-that-avaiiabie
community-based-services-are-adequate—to--protece——the--iife
and--physical-safety-of-the-peracn-and-others-and-to-previde
appropriate-treatment-and-habiiitactony it shall dismiss the
petition and refer the respondent to the department of
social and rehabilitation services to be considered for
placement in community-based services according to
53-20-209. If the court finds that the respondent is not
developmentally disabled or is not in need of developmental
disability services, it shall dismiss the petition.

t43{(7) If none of the parties notified  of the
recommendation request a hearing, the court may issue an

order authorizing the person to be admitted to the
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residential facility for an extended period of treatment and
habjlitation or the court may initiate its own inguiry as to
whether the order should be granted. The court may refuse to
authorize admission of a person to a residential facility
for an extended period of treatment and habilitation 1f such
admission is not in the best interests of the person."”
Section 11. Ssection 53-20-127, MCA, is amended to read:
*53-20-127. Transfer to another residential facility --
release to community-based alternative -- hearing. (1) If,
at any time during the period for which a person is admitted
to a residencial facility for an extended period of

habilitation and treatment, the gualified mental retardation

professional persen in charge of the resident decides that

the person nc longer reguires placement in a residential

facility and that there exist sufficient community-based

alternatives to provide adeguate treatment and habilitation
for the resident and adequate protection of the 1life and
physical safety of the resident and others or that it is in
the best interests of the resident that he be transferred to
another residential facility, then he may release the
resident to smeh the community-based alternative or transfer
the resident to the other residentiai facility no less than
15 days after sending notice of the proposed release or
transfer to :the resident, nis parents or guardian, the

attorney who most recently represented the resident, if any.
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the respcnsible person appointed by the court, if any, and
the court whieh that ordered the admission. If the resident
has been found unfit to proceed to trial, notice shat} must
be sent to the court whieh that found the resident unfit to
proceed to trial and to the county attorney and the attorney
who represented the resident at the time the resident was
found unfit to proceed to trial.

ta} If any of the parties so notified objects to the
release or transfer, they may petition the court for a
hearing toc determine whether the release or transfer should
be allowed. The hearing sha*t must comply with the
procedures set forth in 53-20-125. The court may on its own
initiative inqguire concerning the propriety of the release
or transfer.

{b) Nothing in this subsection shati--prevent )
prevents the transfer of a resident to a hospital or other
medical facility £for necessary medical treatment or
emergency transfer of a resident to a mental health facility
provided sweh the emergency transfer complies with the
statutory requirements for emergency detention of the
mentally ill. Within 24 hours of an emergency medical or
psychiatzic transfer, notice she¥t must be given to the
parents or guardian of the resident, the responsible person
appointed by the court, if any, and the court,

{2} If amy a person is admitted to a residential
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facility for an extended course of habilitation without a
hearing and if subsequent to =ueck admission one of the
parties who could have requested a hearing learns that an
alternative course of treatment is available whieh that is
more sulitable to the needs of the resident, the party may

request the qualified mental retardation professional person

in charge of the resident to release the resident to the
alternative if it is a community-based alternative or
transfer the resident to the alternative 1f it 1s a
residential alternative. Any sue¢h transfer or release shati
must comply with the requirements of subsection (1) af--thise

section. If the gqualified mental retardation professional

perasn in charge of the resident refuses to authgrize the
release or transfer, then the party may petition the court
for a hearing to determine whether the present residential
alternative should be continued, The hearing shat: must
comply with the procedures set forth in 53-20-125."
Section 12. seccion 53-20-128, MCA, is amended to read:
"53-20-128. Extension of admission period -- hearing.

(1) If the gualified mental retardation professional person

in charge of the resident determines that the admission to
the residential facility should continue beyond the period
specified in the court order, he shall, at 1least 15 days
before the end of the period set cut in the court order,

send written notice of his recommendation and request for
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renewal of the order to the court which that issued the
crder, the resident, his parents or guardian, the next of
kin, if known, the attorney who most recently represented
the resident, if any, and the responsible person appointed
by the court, if any. The recommendation and request shaii
must be accompanied by a written report whieh-shati-deseribe
describing the habilitation plan whieh that has been
undertaken for the resident and the future habilitation plan

whieh that is anticipated by the gualified mental

retardation professional persen.

{(2) If any person so notified requests a hearing, the
court shall set a time and place for the hearing and shall
mail or deliver notice to all of the persons informed of the
recommendation. The hearing shait® must be conducted in the
manner set eut forth in 53-20-125. If the court finds that
the residential admission is still justified, it may order
continuation of the admission to that residential facility
or transfer of the resident to a different residential
facility. If the court Einds that the resident is still in
need of developmental disabilities services but does not

require restdentia® treatment in a residential facil:ity or

if all parties are willing for the resident to participate
in a community-based program of habilitation, it shall refer
the respcndent to the department of social and

rehabilitatica services to be considered for placement in

-21- 5B 250

10
11
12
13
14
15
16
17
18
19
20
21
22

SB 0250/03

community-based services according to 53-20-209. If the
person is placed in community-based services or if the need
faor developmental disabilities services no longer exists,
the court shall dismiss the petition. The court shait may
not order continvation of admission toc a residential
Facility which that dces not have an individualized
nabilitation plan for the resident. In its order, the court
shall make findings of fact on which its order is based. The
court may on its own initiative inguire concerning the
suitability of continuing an admission to a residential
facilitcy.”

Section 13. section 53-20-129, MCA, is amended to read:

"53-20~129. Emergency admission. The-parentsy-guardiany
the—-person--himseify-or-a A professional perscn may admit a
person believed to be seriocusly developmentally disabled to
a residential facility on an emergency basis when necessary
to protect the person or others from death or serious bodily
harm., ¥f-requested-by-the-parentsr~gquardians-ar--the--persen
mdmitted--on--an-emergency-basis;-a A petition as set out in
53-20-121 and 53-26-%22-shait 53-20-125 must be filed on the
next judicial day by the county attorney of the county where
the person resldes. If a petiticon is filed, the professional
perssn-asstqned-by-the-court-to-conduct-the-examinatron——and

tnqutey residential facility screening team shall report

back to the court on the nexe fifth judicial day following
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the filing of the petition. Once a petition is filed,
continued detention in the residential facility shat® may be
allowed only on order of the court when necessary to protect
the respondent or others from death or serious bodily harm.
In no case shatt may an emergency admission to a residential
facility continue for longer than 30 days without subsequent
proceedings before the court.”

Section 14. section 53-20-131, MCA, is amended to read:

"53-20-131. Placement in nonstate facility. ¢i}-%f-a
person-is-admitted--to--a--residentiat--faciltity--under——-the
provistons--of--this-part-and-is-etigibie-for-hespienli-cares
treacment;-or-habititarion-by-an-agency-of-tihe-United-States
and-+f--a--ecereifireara-~of-—notificatron-—-from--such--agency
shewing-that-facitities-are-avatiabie-and-that—the-peesen-is
ettgtbie——for--—care——~or--treatment-—therein-is-—recaivedy-the
eecure-may-arder-the-parson-to-he-piaced-in--the--custedy--of
the--agency--for--hesprtatrzationr--Ffhe-chief-officer-—af-any
Rospitat-sr-restdentiai-facitity-operared-by-the-agency—-and
in--which—-the-person-is-admictted-shalits-with-respect-ta-the
person;-be-vested-with-the-same-powers-as-ehe-superintendent
of-—the--Montana--develnapmancat--canter—-with---respect---to
detention;--custeody;——transfery--and--reiease-sf-rhe-parsanc
durtadiction-shati-be-retained-in-the-appropriate-courts—-of
thia-—atate--to-ingquire-inte-the-mentat-condrtton-of-persens

so-admitted-and-to-determine—~the-necessiby—-for--continuance
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cf-their-admisstonc

f2¥(1) Consistent with other provisions of this part, a
person admitted to a4 residential facility under this part
for a period@ of more than 30 days may be committed by the
court to the custody of friends or next of kin residing
outside the state or transferred to a--residencia® an
cut-of-state facility reeated--entatde--the--state for the

habllitation of persons who are developmentally disabled if

the out-of-state facility agrees to receive the person. Ne
suen  Such a commitment or transfer sha*i may not be for a
longer period of time than is permitted within the--atate
Montana. I1f the person is indigent, the expense of
supporting him in an gut-of-state facility and the expense
of transportation sha*# must be borne by the state of
Montana.

£3¥(2} The transfer of persons admitted to a
residential facility out of Montana under the provisions of
this part or into Montana under the laws of another
jurisdiction shait must be govetned by the provisions of the
Interstate Compact on Mental Health.™

Section 15. section 53-20-132, MCA, is amended to read:

"53-20-132. Court-ordered placement in community-based
services prohibited. Nothing in this part may be construed
as authorizing the placement of and delivery of services to

developmentally disabled persons in community-based services
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by court order except-as-provided-in-53-20-32344%. Placement
of persons in community-based services is governed by
53-20-209."

Section 16. Section 53-20-141, MCA, is amended to read:

"53-20-141. Denial of legal rights. ({l) Unless
specifically stated in an order by the court, a person
admitted to a residential facility for an extended course of
habilitation ske*:* does not forfeit any legal right or
suffer any legal disability by reason of the provisions of
this part, except insofar as it may be necessary to detain
the person for habilitation, evaluation, or care.

(2) Whenever any a person is admitted to a residential
facility for a period of more than 30 days for an extended
course of habilitation, the court ordering the admission may
make an order stating specifically any legal rights which
that are denied the respondent and any legal disabilities
wihieh that are imposed on him. As part of its order, the
court may appoint a person to act as conservator of the
respondent's property. Any conservatorship created pursuant
to this secticn shati--terminate terminates wupon the
conclusion of the admission if not sooner terminated by the
court. A conservatorship or guardianship extending beyond
the period of the admission may not be created except
according to the procedures set forth under Montana law far

the appeointment of conservators and guardians generally.
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{3) Any A perscon who has been admitted to a residential
facility pursuant to this part sha*: must, upon the
termination of the admission, be automatically restored to
all of his civil and legal rights whieh that may have been
lost when he was admitted. However, this subsection shaii
does not affect any guardianship or conservatorship created
independently of the admission proceedings according to the
provisions of Montana law relating to the appointment of
conservators and guardians generally. Any A person who
leaves a residential facility f£following a period of
evaluation and habilitaticn shai} must be given a written
statement setting forth the substance of this subsection.

t4y—-Any-person-admitted-to-a-residentiat-facitity-prior
to-Juty-17-15757-shalti-enjoy-ati-the-rights--and--priviteqes
ef-a-persan—admiteed-afeer-duty-27-32935:"

Section 17. section 53-20-142, MCA, is amended to read:

"53-20-142. Rights while in a residential facility.
Persons admitted to a residential facility for a period of
habilitarion shall enjoy the following rights:

({l) Residents shat} have a right to dignity, privacy,
and humane care.

t2}) Residents shati-be are entitled to send and receive
sealed mail. Moreover, it shail--be is cthe duty of the
facility to foster the exercise of this right by furnishing

the necessary materials and assistance.
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(1) Residents shalt* must have the same rights and
access to private telephone communication as patients at any
public hospital except to the extent that & the individual

treatment planning team or the qualified mental retardation

professional person responsible for formulation of a
particular resident’'s habilitation plan writes an order
imposing special restrictions and explains the reasons for
any-such the restrictions. The written order must be renewed
monthly if any restrictions are to be continued.

(4) Residents sha*: have an unrestricted right to

visitation except to the extent that a the individual

treatment planning team or the gqualified mental retardation

professional persen responsible for formulation of a
particular resident’'s habilitation plan writes an order
imposing special restrictions and explains the reasons for
any-sueh the restrictions. The written order must be renewed
monthly if any restrictions are to be continued.

{5) Residents shat* have a right to receive suitable
educational and habilitation services regardless of
chronological age, degree of retardation, or accompanying
disabilities or handicaps.

{6) Each resident sha}¥ must have an adequate allowance
of neat, clean, suitably fitting, and seasonable clothing.

Except when a particular kind of clothing 1is required

because of a particular condition, residents shati must have
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the opportunity to select from various types of neat, clean,
and seasonable clothing. 9ueh The clothing sha:} must be
considered the resident's throughout his stay in the
institutton facility. Clothing, both in amount and type,
shall must make it possible for residents to go out of doors
in inclement weather, ] go for trips or  visits
appropriately dressed, and to make a normal appearance in
the community. The facility shall make provision for the
adeguate and regular laundering of the residents' clothing.
{7) Each resident shaii-have has the right to keep and
use his own personal possessions except insofar as such
clothes or personal possesaions may be determined by a the

individual treatment planning team or the gualified mental

retardation professional persen to be dangerous either to
himself or Lo others.

(8) A Each resident has a right to a humane physical
environment within the residential factitedes facility.

Fhese-Eaciireten-amattr The facility must be designed to make

a positive contribution to the eEficient attainment of the

habilitation goals of the resident. To accomplish this

purpose:

{a} regular housekeeping and maintenance procedures

whiech that will ensure that the facility is maintained in a

safe, clean, and attractive condition shat:i must be

developed and implemented;
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{b) pursuant to an established routine maintenance and
repair program, the physical plant shatt must be kept in a
continuous state of good repair and operation so as to
ensure the health, comfort, safety, and well-being of the
residents and so as not to impede in any manner the
habilitation programs of the residents;

(c} the physical facilities must meet all fire and
safety standards established by the state and locality. 1In
addition, the facility skail must meet sueh the provisions
of the life safety cade of the national fire protection
association as that are applicable to it.

{d} there must be special facilities for nonambulatory
residents to assure ensure their safety and comfort,
including special fittings on toilets and wheelchairs.
Appropriate provision shaii must be made to permit
nonambulatory residents to communicate their needs to staff.

(9) Residents ahatt have a right to receive prompt a4and
adegquate medical treatment for any physical or mental
ailments or injuries or physical disabilities and for the
prevention of any illness or disability. Such medical
treatment shaii must meet standards of medical practice in
the community. However, nothing in this subsection may be
interpreted to impair other rights of any a resident in
regard to involuntary commitment for mental illness, use of

psychotropic medication, use of bhazardous, aversive, or
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experimental procedures, or the refusal of such treatment.

(10) Corporal punishment shai: is not be permitted.

{11) The opportunity for religious worship shai} must be
accaorded to each resident who desires such worship.
Brovisions for religious worship shait must be made
available to all residents on a nondiscriminatory basis. Ne
An individual she*t may not be compelled teo engage in any
religious activities.

{12) Residents sha*}* have a right toc a nourishing,s
well-balanced diet. The diet for residents shai} must
provide at a minimum the recommended daily dietary allowance
as developed by the national academy of sciences. Provisions
ashatt must be made for special therapeutic diets and for
substitutes at the request of the resident, his parents,
guardian, or next of kin, or the responsible person
appointed by the court in accordance with the religious
requirements of any resident's faith. Denial of a
nutritionally adequate diet shait may not be used as
punishment.

{13) Residents aha*t have a right to regular physical
exercise several times a week. It shat¥-be is the duty of
the facility to provide both indoor and cutdeoor facilities
and eguipment for such exercise. Residents shatt bave a

right ta be osutdcors daily 1in the absence of contrary

medical considerations.
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{14) Residents shai: have a right, under appropriate
supervision, to suitable opportunities for the interaction
with members of the opposite sex except where a the

individual treatment planning team or the gualified mental

retardation professional person responsible for the
Eormylation of a particular resident's habilitation plan
writes an order to the contrary and explalns the reasons
therefor for the order. The order must be renewed monthly if
the restriction is to be continued."

Section 18. sSection 53-20-145, MCA, is amended to read:

"53-20-145. Right to be free from unnecessary or
excessive medication. Residents have a right to be free from
unnecessary or excessive medication. Ne-medication-shait

Medication may not be administered unless at the written

order of a physician. The professienai-persen-in-charge-of

the-factitey individual treatment planning team and the

attending physician shaii--be are responsible for all
medication given or administered to a resident. The use of
medication shettr may not exceed standards of use that are
advocated by the United States food and drug administration.
Notation of each individual's medication shail must be kept
in his medical records. A pharmacist or a registered nurse
shall review monthly the record of each resident on
medication for potential adverse reactions, allergies,

interactions, contraindications, rationality, and laboratory
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test modifications and shall advise the physician of any
problems. Medications shait must be reviewed guarterly by
the attending or staff physician. At 1least monthly, an
attending physician shall review the drug regimen of each
patient on psychotropic medication. All prescriptions shati
must be written with a termination date that may not exceed
90 days., Medication for newly admitted residents shat: must
be reviewed and reordered as necessary upon admission and
then every 30 days for the first 30 days. Medications shaxt
may not be used as punishment, for the convenience of staff,
as a substitute for a habilitation program, or in quantities
that interfere with the resident's treatment program.
Rothing in this section may be interpreted to relieve any a
physician or other professiconal or medical staff persoen from
any obligation to adequately monitor the medication of any 2
resident, with due consideration to the nature of the
medication, the purpose for which it is given, and the
condition of the resident.”

Section 19. Section 53-20-146, MCA, is amended to read:

“53-20-146. Right not to be subjected to certain
treatment procedures. {1) Residents of a residential
facility shatt have a right not to be subjected to any
unusual or hazardous treatment procedures without the
express and informed consent ©f the resident, if the

resident is able to give sueh consent, and of his parents or
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guardian or the responsible person appointed by the court
after opportunities for consultation with independent
specialists and 1legal counsel. Such proposed procedures
skatt must first have been reviewed and approved by the
mental disabilities board of visitors before sweh consent
shati-be is sought.

{2) Physical restraint shatl may be employed only when
absolutely necessary to protect the resident from injury to
himself or to prevent injury to others. Mechanical supports
used to achieve proper body position and balance whkieh that
are ordered by a physician are not considered a physical
restraint. Restraint sha¥* may not be employed as
punishment, for the convenience of staff, or as a substitute
for a habilitation program. Restraint sha¥: may be applied
only if alternative techniques have failed and only if sueh
the restraint imposes the least possible restriction
consistent with its purpose. Sniy-s-prefesaisnai-person-may

asrherize-the-use Use of restraints may be authorized by a

physician, professional person, or gqualified mental

retardation professional. Orders for restraints by-—-a

prefessianat--person--shatt must be in writing and sheii may
not be in force for longer than 12 hours. Whenever physical
restraint is ordered, suitable provision shaii must be made
for the comfort and physical needs of the person restrained.

{3) Seclusion, defined as the placement of a resident
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alone in a locked room for nentherapeutic purposes, shait
may not be employed. Legitimate "time out" procedures may be
utilized under close and direct professional supervision as
a technique in behavior-shaping programs.

(4) Behavior modification pregrams involving the use of
noxious or aversive stimuli shatt* must be reviewed and
approved by the mental disabilities board of visitors and
shait may be conducted only with the express and informed
consent of the affected resident, if the resident is able to
give such consent, and of his parents or guardian or the
responsible person appointed by the court after
opportunities for consultation with independent specialists
and with legal counsel. Such behavior modification programs
shat} may be conducted only under the supervision of and in

the presence of a gualified mental retardation professional

persen who has had proper training in such techniques.

{5) Ne A resident ahatt ma not be subjected to a
behavior modification program whieh that attempts to
extinguish socially appropriate behavior or to develop new
behavior patterns when such behavior modificaticons serve
only institutional convenience.

{6) EBlectric shock devices shaii-be are considered a
research technigue for the purpose of this part, Such
devices shatt may be used cnly in extraordinary

Circumstances to prevent self-mutilation leading to repeated
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and possibly permanent physical damage to the resident and
only after alternative technigues have failed. The use of
such devices shati--be is subject to the conditions
prescribed by this part for experimental research generally
and shatt wmay be used only under the direct and specific

order of eche-prefessienal-persen-in-eharge a physician_  and

the superintendent of the residential facility."

Section 20. section 53-20-14B, MCA, is amended to read:

"53-20-148. Right to habilitation. (1) Perscns admitted
to residential facilities shall have a right to
habilitation, including medical treatment, education, and
care suited to their needs, regardless of age, degree of
retardation, or handicapping condition. Each resident has a
right to a habilitation program which that will maximize his
human abilities and enhance his ability to cope with his
environment. Every residential facility shall recognize that
each resident, regardless of ability or status, is entitled
to develop and realize his fullest potential. The facility
shall implement the principle of normalization so that each
resident may live as normally as possible.

(2) HResidents ahati have a right to the least
restrictive conditions necessary to achieve the purposes of
habilitation., To this end, the facility shall make every
attempt to move residents from:

(a) more to less structured living;
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(b) larger to smaller facilities;

{c) larger to smaller living units;

{d} group to individual vestdence residences;

{e) segregated from the community to integrated into
rthe community living:

(£) dependent to independent 1living,

(3) Within 30 days of his admission to a residential
facility, each resident shatt must have an evaluation by
appropriate specialists for preoegramming purpcses.

{4) Each resident shail must have an individualized
habilitation plan formulated by the-faeitiey an individual

treatment planning team. This plan sheaii must be deveioped

by-apprepriate-professionat-persens-and implemented as soon
as possible, but no later than 30 days after che resident's
admission to the facility. An interim program of
habilitation, based on the preadmission evaluation conducted
pursuant to this part, shatt must commence promptly upon the
resident’'s admission. Bach individualized habilitation plan
shatt must contain:

(a) a statement of the nature of the specific
limitations and the needs cf the resident;

{b) a description of intermediate and long-range
habilitation gerals with a projected timetable for their
attainment;

{c) a statement of and an explanation for the plan of
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habilitation for achieving these intermediate and long-range
goals;

(d} a statement of the least restrictive setting for
habilitation necessary to achieve the habilitation goals of
the resident;

(e} a specification of the professionat~--parsens
professionals and other staff members who are responsible
for the particular resident's attaining these habilitation
goals;

{E) criteria for release to less restrictive settings
Eor habilitation, based cn the resident's needs, including
criteria for discharge and a projected date for discharge,

(5) As part of his habilitation plan, each resident
shat: must have an individualized postinstitutionalization
plan that includes an identification of services needed to
make a satisfactory community placement possible. This plan
shatt must he developed by a-profesaicnat-persen-whe the

individual treatment planning team that shall begin

preparation of sueh the plan upon the resident's admission
to the tnstitution facility and shall complete sueh the plan
as soon as practicable, The parents or guardian or next of
kin of the resident, the responsible person appointed by the
court, L1f any, and the resident, if able to give informed
consent, sha*} must be consulted in the development of sueh

the plan and shatt must be informed of the content of sueh

-17- SB 250

12
13
i4q
15
16

17

SB 0250703

the plan.
(6) In the interests of continuity of care, one

qualified mental retardation professional person shall

whenever possible be responsible for supervising the
implementation of the habilitation plan, integrating the
various aspects of the habilitation program, and recording
the resident's progress as measured by objective indicators.

Fhis The gualified mental retardation professional persen

shall also be responsible for ensuring that the resident is
released when appropriate to a less restrictive habilitation
setting.

{7) The habilitation plan sha}* must be reviewed

monthly by the gqualified mental retardation professional

person responsible for supervising the implementation of the
plan and shai} must be modified if necessary. In addition, &
months after admission and at least annually thereafter,
each resident shatt must receive a comprehensive
psychological, social, habilitative, and medical diagnosis
and evaluation and his habilitation plan shait must be
reviewed by-an-interdiseipiinary-team-of-no-—teas-——than—-two
professionai--persons--and-sueh-resident-care-workers-as—are
directty-tnvotved-tn-his-habititation-and-care and revised

accordingly by the individual treatment planning team. &

habilitation plan sha%t must be reviewed monthly.

{8} Each resident placed in the community akat: must
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receive transitional habilitation assistance.

{(9) The professienai-person-in-charge superintendent of

the residential facility, or his designee, shall report in

writing to the parents or guardian of the resident or the
responsible person at least every 6 months on the resident's
habilitation and medical condition, Saek The report shaii
must also state any appropriate habilitation program whieh
that has not been afforded to the resident because of
inadequate habilitation rescurces.

(10) The Each resident, the parents or guardian of each

resident, or and the responsible person appointed by the
court shaii must promptly upon the resident's admission

receive a written copy of and be orally informed of all the

above standards for adeguate habilitatlon--Bach-residenty-if
the-resident-is-able-to-comprehend;-shati-prompely-upon--his
admissten--be-oratiy-informed-in-etear-tanguage-of-the-abeve
standards-and;-where-appreapriate;-be-provided-wich-a-written
copys-~in--addition;--the--parentsy--guardiany---respensaibie
person;——and-—-where-—apite--to-comprehendy;-the-resident-shatd

ressive~such, the rights accorded by 53-20-142, and other

information concerning the care and habilitation of the
resident a&s that may be available to assist them in
understanding the situation of the resident and the rights

of the resident in the tnse:estran facility.”

Section 21. section 53-20-161, MCA, is amended to read:
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*53-20-161. Maintenance of records. {l) Complete
records for each resident shall must be maintained and shati
must be readily available to professionat perscnsry--to-—the
sesident-cara-—workers who are directly invelved with the
particular resident7y and to the mental disabilities board of
visitors. All information contained in a resident's records
shati must be considered privileged and confidential. The
parents or guardian, the responsible person appointed by the
court, and any person properly authorized in writing by the
resident, if swem the resident is capable of giving informed
consent, or by his parents or guardian or the responsible
person shat: must be permitted access to the resident's
records. Ne-infsrmation Information may not be released from
the records of a resident or £former resident of the
residential facility unless the release of sueh the
information has been properly authorized in writing by:

{a) the court:

(b) the resident or former resident if he is over the
age of majority and is capable of giving informed consent;

(c) the parents or guardian in charge of a resident
under the age of 12;

(d) the parents or guardian in charge of a resident
over the age of 12 but under the age of majeority and the
resident if the resident is capable of giving informed

consent;
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(e} the guardian of a resident over the age of majority
who is incapable of giving informed consent;

(£) the superintendent of the residential facility or
his designee as custodian of a resident over the age of
majority who is incapable of giving informed consent and for
whom no legal guardian has been appointed;

(g) the superintendent of the residential facility or
his designee as custodian of a resident under the age of
majority for whom there is no parent or legal guardian; or

(h) the superintendent of the residential facility or
his designee as custodian of a resident of that facility
whenever release is required by federal or state law or
department of social and rehabilitation services rules.

(2) Infermation may not be released by a superintendent
or his designee as set forth in subsection ({(1)(f), (1l}(g).
or (l)(h) 1less than 15 days after sending notice cof the
proposed release of information to the resident, his parents
or guardian, the attorney who most recently represented the
resident, if any., the responsible person appointed by the
court, if any, and the court whiech that ordered the
admission. If any of the parties so notified objects to the
release of information, they may petition the court for a
hearing to determine whether the release of information
should be allowed. Ne--infermatien Information may oot be

released pursuant to subsection (1}(f}, (L)(g), or (1){h)
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unless it is released to further some legitimate need of the
resident or to accomplish a legitimate purpose of the
inaeitutton facility whiech that is not inconsistent with the
needs and rights of the resident. Ne-infermatian Information
may not be released pursuant to these subsections except in
accordance with written policies consistent with the
requirements of this part adopted by the tmseteucion
facility. Persons receiving notice of a proposed release of
information shall also receive a copy of the written pclicy
of the institntion facility governing release of
information.

{3) These records shat: must include:

{a) 1identification data, including the resident's legal
status;

(b} the resident's history, including but not limited

to:

(1) family data, educational background, and employment
record;

(1i) prior medical history, both physical and mental,
including prior institutionalization;

{c) the resident's grievances, if any;

(dy an inventory of the resident's 1life skills,
including mode of communication:

le) 4 record of each physical examination whiem that

describes the results of the examination:
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() a copy of the individual habilitation plan and any
modifications thereto and an appropriate summary whiech that
will guide and assist the resident care workers in
implementing the resident's program;

(g) the £findings made in monthly reviews of the
habilitation plan, which [indings shatt must incluyde an
analysis of the successes and failures of the habilitation
program and shati direct whatever modifications are
necessary;

(h) a copy of the postinstitutionalizaction plan that
includes a statement of services needed in the community and
any modifications theretc and a summary of the steps that
have been taken to implement that plan;

{i) a medication history and status;

(j) a summary of each significant contact by a
professional person with a resident;

(k) a summary of the resident's response to his

habilitation plan, prepared by a qualified mental

retardation professicnal person involved in the resident's

habilitation and recordsd at least monthly. Wherever
pessible, such response shait must be scientifically
documented.

{1) a monthly summary of the extent and nature of the

resident's work activities and the effect of 4uel the

‘activity wupon. the resident's progress atong in the
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habilitation plan;

(m} a signed order by a qualified mental retardation

professional, professional person, or physician for any
physical restraints:

{(n) a description of any extraordinary incident or
accident in the facility involving ¢the resident, to be
entered by a staff member noting personal knowledge of the
incident or accident or other source of information,
including any reports of investigaticons of resident's
mistreatment;

{o) a summary of family visits and contacts;

{p) a summary of attendance and leaves from the
facility;

(q) a record of any seizures, illnesses, injuries, and
treatments thereof and immunizations."

Section 22. section 53-20-162, MCA, is amended to read:

"53~20-162. Training for resident care workers. All
resident care workers who have not had prior clinical
experience in a residential facility for habilitation.of the
developmentally disabled shati-have must be given 5uitable
orientation training. Staff members en all levels shaii-have

must be given suitable, regulérly scheduled in-service

training. Each resident care worker shall be-undér-the

direect-profesaronat-supervision--cf--a--professienat-——peraen

receive superviéicn that emphasizes the protection of
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residents and their rights."

Saction 23. Section $3-20-163, MCA, is amended to read:

"53-20-161. Abuse of residents prohibited. (1) Every
residential facility shall prohibit mistreatment, neglect,
or abuse in any form of any resident. Alleged violations
shat¥ must be reported immediately to the prefessional
person—in-echarge superintendent of the facility, and there
shatt must be a written record that:

(a} each alleged violation has been thorcughly
investigated and findings stated;

{b) the results of sueh the preliminary investigation

are reported to the profeasional--person--in-—-charge
superintendent of the facility within 24 hours of the report
of the incident.

(2) Such The reports shait must also be made to the
mental disabilities board of wvisitors monthly anéd-te—the
deveiopmental-disabiiieies——advisory--couneit--at--res--nexe
scheduted--pubitic-—mesting. Each facility shall cause a
written statement of this policy to be posted in each
cottage and building and circulated to all staff members.”

Section 24, section 53-20-164, MCA, is amended to read:

"53-20-164. Resident labor. The following rules shaii
govern resident labor:

{1} No A resident shatt may not be required to perform

labor whieh that involves the operation and maintenance of
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the facility or for which the facility is under contract
with an outside organization. Privileges or release from the
Eacility shal:* may not be conditioned upon the performance
of labor covered by this provision. Residents may
voluntarily engage in such labor if the labcr is compensated
in accordance with the minimum wage laws of the Fair Labor
Standards Act, 29 U.S.C.y-secs 206, as amended.

(2) No A resident shail may not be involved in the care
{feeding, clothing, bathing), training, or supervision of
other residents unless he:

{a) has volunteered;

(b} has been specifically trained in the necessary
skills;

{c) has the humane judgment required for such
activities;

(dy is adequately supervised; and

fe) is reimbursed in accordance with the minimum wage
laws of the Fair Labor Standavrds Act, 29 U.S.C.7-secs 206,
as amended.

(3) Residents may be required to perform vocational
training tasks whieh that do not involve the coperaticn and
maintenance of the facility, subject to a presumption that
an assignment of longer than 3 months to any task 1s not a
training task, provided the specific task or any change in

task assignment is:
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fa) an integrated part of the resident's habilitation
plan and approved as a habilitation activity by & the

gualified mental retardation professional persan and the

individual treatment planning team responsible for

supervising the resident's habilitation; and

{b) supervised by a staff member to oversee the
habilitation aspects of the activity.

(4) Residents may voluntarily engage in habilitative
labor at nonprogram hours for which the facility would
otherwise have to pay an employee, provided the specific
labor or any change in labor is:

{a) an integrated part of the resident's habilitation
plan and approved as a habilitation activity by a the

qualified mental retardation professicnal persen and the

individual treatment planning team responsible for

supervising the resident's habilitation;

{b) supervised by a staff member to oversee the
habilitation aspects of the activity: and

(¢) compensated in accordance with the minimum wage
laws of the Fair Labor Standards Act, 29 U.S.C.7-seex 206,
as amended.

(5) If amy a resident performs habilitative labor whieh
that involves the operaticn and maintenance of a facility
but due to physical or mental disability is unable to

pecrform the labor as efficiently as a person not so
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physically or mentally disabled, then such the resident may
be compensated at a rate whieh that bears the same
approximate relation to the statutory minimum wage as his
ability to perform that particular job bears to the ability
of a person not so afflicted.

{6) Residents may be required to perform tasks of a
personal housekeeping nature, such as the making of one's
own bed.

(7) Deducticns or payments for care and other charges
shatt may not deprive a resident of a reascnable amount of
the compensation received pursuant to this section for
personal and incidental purchases and expenses.

(8) Staffing sha*: must be sufficient so that the
facility is not dependent upon the use of residents or
volunteers for the care, maintenance, or habilitation of
other residents or Ffor income-producing services. The
facility shall formulate a written policy to pratect the
residents from exploitation when they are engaged in
productive work."

NEW SECTION. Section 25. Repealer. Sections 53-20-115,
53-20-117, 53-20-120, 53~-20-122, 53-20-123, and 53-20-124,
MCA, are repealed.

NEW SECTION. Section 26. codification instruction.
[Section 1) is intended to be ccdified as an integral part

of Title S3, chapter 20, part 1, and the provisions of Title
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53, chapter 20, part 1, apply to [section 1].

NEW SECTION. Section 27. Termination. The amendment to
the definition of "seriously developmentally disabled" in
5$3~20-102({15) terminates September 30, %933 1995.

-End-
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