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INTRODUCED BY o L/ rrre e A

BY REQUEST OF THE SECURITIES COMMISSIONER

A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE LAWS
RELATING TO SECURITIES REGULATION; INCREASING THE NUMBER OF
OFFEREES UNDER THE LIMITED OFFERING EXEMPTION; REVISING
EXEMPTION PROCEDURES; PROVIDING FOR THE REGULATION OF
LIMITED OFFERING EXEMPTIONS; AND AMENDING SECTION 30-10-105,

MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 30-10-105, MCA, is amended to read:
"30-10-105. Exempt transactions. Except as in this

section expressly provided, 30-10-201 through 30-10-207

shall not apply to any of the following transactions:

(1) any nonissuer isolated transaction, whether
effected through a broker-dealer or not. A transaction is
presumed to be isolated if it is one of not more than three
transactions during the prior 12-month period.

(2) (a) any nonissuer distribution of an outstanding
security by a broker-dealer registered pursuant to 30-10-201
if:

(i} quotations for the securities to be offered or sold

{or the securities issuable upon exercise of any warrant or
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right to purchase or subscribe te such securities) are
reported by the automaced quotaticns system cperated by the
national assocliation of securities dealers, inc., [(NASDAQ)
or by any other quotation system approved by the
commissioner by rule; or

{ii) the security has a fixed maturity or a fixed
interest or dividend provisicn and there has been no default
during the current fiscal year or within the 3 preceding
fiscal years, or during the existence of the issuer and any
predecessors if 1less than 3 vyears, in the payment of
principal, interest, or dividends on the security.

(b) The commissioner may by order deny or revoke the
exemption specified in subsection (2)(a) with respect to a
specific security. Upon the entry of such an order, the
commissioner shall promptly notify all registered
broker—dealers that it has been entered and of the reasons
therefor and that within 15 days of the receipt of a written
request the matter will be set down for hearing. If no
hearing is reguested and none is ordered by the
commissioner, the order will remain in effect until it is
modified or vacated by the commissioner. IE a hearing is
requested or ordered, the commissioner, after notice of and
oppertunity for hearing to all interested persons, may
modify or vacate the order or extend it until final

determination. No order under this subsection may operate

_,. INTRODUCED BILL
SB A4
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retroactively. No person may be considered to have vioclated
parts 1 through 3 of this chapter by reason of any offer or
sale effected after the entry of an order under this
subsection if he sustains the burden of proof that he did
not know and in the exercise of reasonable care could not
have known of the order.

(3) any nonissuer transaction effected by or through a
registered broker-dealer pursuant to an unsclicited order or
offer to buy, but the commissioner may reguire that the
customer acxnowledge upon a specified form that the sale was
unsolicited and that a signed copy of each form be preserved
by the brcker-dealer for a specified period;

[4) any transaction between the issuer or other person
on whose behalf the offering is made and an underwriter or
among underwriters;

(5} any transaction by an executor, administrator,
sheriff, marshal, receiver, trustee in bankruptcy, guardian,
or conservator in the performance of his official duties as
such;

(6} any transaction executed by a bona fide pledgee
without any purpose of evading parts 1 through 3 of this
chapter;

(7) any offer or sale to a bank, savings institution,
trust company, insurance company, investment company as

defined in the Investment Company Act cf 1540, pension or
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prefit-sharing trust, or other financial institution or
institutional buyer, or to a broker-dealer, whether the
purchaser is acting for itself or in some fiduciary
capacity;

{8} (a) any transaction pursuant to an offer made in
this state directed by the offeror to not more than 8 25
persons (other than those designated in subsection (7})
during any period of 12 consecutive months, if:

(1) the seller reasonably believes that all the buyers
are purchasing for investment; and

(ii) no commission oi other remuneration is paid or
given directly or indirectly for soliciting any prospective
buyer; provided, however, that a commission may be paid to a
registered broker-dealer if the sgecurities involved are
registered with the United States securities and exchange
commission under the federal Securities Act of 1933, as
amended-; and

tiii) the offeror applies for and cbtains the written

approval of the commissioner prior to making any offers in

this state and pays a filing fee that must accompany the

application for approval;

(b) any issues transaction by a newly incorporated

Montana corporation, effected within 90 days from the date

of incorporation, pursuant toc an offer or sale directed tao

no more than 10 persons in this state.

_4_
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{c) The commissioner may by rule or order as toc any

security or transaction or any type of security ar

transaction:

{i) withdraw or further condition the exemptions

provided in this subsection (8);

{ii) increase or decrease the number of permissible

offerees; or

{iii) waive the conditions cf this subsection (B) with

or without the substitution of a limitation on remuneration.

tb¥{(d) For the purpose of the exemption exemptions
provided for in subsection (8)ta¥, an offer to sell is made
in this state, whether or not the offeror or any of the
offerees 1is then present in thig state, if the offer either
originates from this state or is directed by the offeror to
this state and received at the place to which it is directed
(or at any post office in this state in the case of a mailed
offer).

(9} any offer or sale of a preorganization certificate
or subscription if:

(a) no commission or other remuneration is paid or
given directly or indirectly for soliciting any prospective
subscriber;

{b) the number of subscribers does not exceed 8 25;
and

(¢) no payment is made by any subscriber:;

_S_
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(10) any transaction pursuant to an offer to existing
security holders of the issuer, including persons who at the
time of the transaction are holders of convertible
securities, nontransferable warrants, or transferable
warrants exercisable within not more than 90 days of their
issuance, if:

(a) no commission or other remuneration (other than a
standby commigsion) is paid or given directly or indirectly
for soliciting any security holder in this state; or

(b) the issuer first files a notice specifying the
terms of the offer and the commissioner does not by order
disallow either (a) or (b} of this subsection;

(11) any offer (but not a sale) of a security for which
registration statements have been filed under both parts 1
through 3 of this chapter and the Securities Act of 1933 if
no stop, refusal, denial, suspension, or revocation order is
in effect and no public proceeding or examination looking
toward such an order is pending under either law;

(12} any offer (but not a sale) of a security for which
a registration statement has been filed under parts 1
through 3 of this chapter and the commissioner in his
discretion does not disallow the offer in writing within 10
days of such filing;

{13) the 1issuance of any stock dividend, whether the

corporation distributing the dividend is the issuer of the

-6~
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stock or not, if nothing of walue is given by stockholders
for the distribution other than the surrender of a right to
a cash dividend where the stockholder can elect to take a
dividend in cash or stock;

(14) any transaction incident to a right of conversion
or a statutory or Jjudicially approved reclassification,
recapitalization, reorganization, quasi-reorganization,
stock split, reverse stock split, merger, consclidation, or
sale of assets;

{15} any transaction in compliance with such rules as
the commissioner in his discretion may adopt to serve the
purposes of 30-10-102. The commissiocner may in his
discretion require that 30-10-201 through 30-10-207 apply to
any or all transactional exemptions adopted by rule.

(16) any transaction by a certified Montana capital
company as defined in 90-8-104, provided that such company
first files all disclosure documents, along with a consent
to service of process, with the commissioner. The
commissioner may not charge a fee for the filing.

{17) the sale of a commodity investment contract traded
on a commodities exchange recognized by the commissioner at
the time of sale;

(18) transaction within the exclusive jurisdiction of
the commedity futures trading commission as granted under

the Commodity Exchange Act;
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{19} a transaction that:

{a) involves the purchase of one or more precious
metals; and

(b) requires, and under which the purchaser receives
within 7 calendar days after payment in good funds of any
portion of the purchase price, physical delivery of the
quantity of the precious metals purchased. For the purposes
of this subsection, physical delivery is considered to have
occurred if, within the 7-day period, the quantity of
precious metals, whether in specifically segregated or
fungible bulk, purchased by such payment is delivered intc
the possession of a depository (other than the seller) that:

(i) (A} is a financial institution (meaning a bank,
savings institution, or trust company organized under or
supervised pursuant to the laws of the United States or of
this state);

(B) is a depository the warehouse receipts of which are
recognized for delivery purposes for any commodity on a
contract market designated by the commodity futures trading
commission; or

(C) is a storage facility licensed by the United States
ar any agency of the United States; and

(ii) issues, and the purchaser receives, a certificate,
document of title, confirmation, or other instrument

evidencing that such quantity of precious metals has been

-B—
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delivered to the depository and is-being and will continue
to be held on the purchaser's behalf, free and clear of all
liens and encumbrances other than:

(A) liens of the purchaser;

(B) tax liens;

{C) 1liens agreed to by the purchaser; or

(D} 1liens of the depository for fees and expenses that
previously have been disclosed to the purchaser.

{20) a transaction involving a commodity investment
contract solely between persons engaged in producing,
processing, using commercially, or handling as merchants
each commodity subject toc the centract or any byproduct of
the commodity;

(21) any offer or sale of a security to an employee of
the issuer, pursuant to an employee stock ownership plan
qualified under section 401 of the Internal Revenue Code of

1986."

-End-
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APPROVED BY COMM. ON
BUSINESS & INDUSTRY

SENATE BILL NO. 248

INTRODUCED BY HAMMOND
BY REQUEST QF THE SECURITIES COMMISSTONER
A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE LAWS
RELATING TO SECURITIES REGULATION; EINCREASING-THE-NUMBER-O6F

OPPEREBS--UNBER--FHE CREATING A NEW LIMITED OFFERING

EXEMPTION; REVISING EXEMPTION PROCEDURES; PROVIDING FOR THE
REGULATION OF LIMITED OFFERING EXEMPTIONS; AND AMENDING

SECTION 30-10-105, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 30-10-105, MCA, is amended to read:
*30-10-105. Ezempt transactions. Except as in this

section expressly provided, 30-10-201 through 30-10-207

shall not apply to any of the following transactions:

(1) any nonissuer isclated transaction, whether
effected through a broker-dealer or not. A transaction is
presumed to be isclated if it is one of not more than three
transactions during the prior 12-month period.

{2) (a) any nonissuer distribution of an cutstanding
security by a broker-dealer registered pursuant to 30-10-201
if:

{1) quotations for the securities to be offered or sold

{or the securities issuable upon exercise of any warrant or
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right to purchase or subscribe to such securities) are
teported by the automated quotations system operated by the
national association of securities dealers, inc., (NASDAQ)
or by any other quotation systen approved by the
commissioner by rule; or

(ii) the security has a fixed maturity or a fixed
interest or dividend provision and there has been no default
during the current fiscal year or within the 3 preceding
fiscal vyears, or during the existence of the issuer and any
predecessors if less than 3 vyears, in the payment of
principal, interest, or dividends on the security,

(b) The commissioner may by order deny or revoke the
exemption specified in subsection (2){a) with respect to a
specific security. Upon the entry of such an order, the
commissioner shall promptly notify all registered
broker-dealers that it has been entered and of the reasons
therefor and that within 15 days of the receipt of a written
reguest the matter will be set down Ffor hearing. If no
hearing is requested and none is ordered by the
commissioner, the order will remain in effect until it is
modified or vacated by the commissioner. If a hearing is
requested or ordered, the commissioner, after notice of and
opportunity for hearing ts all interested persons, may
modify or vacate the order or extend it wuntili final

determination. No order upnder thisg subsection may operate

SECOND READING

-2- SB 248
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retroactively. No person may be considered to have violated

parts 1 through 3 of this chapter by reason of any offer or-

sale effected after the entry of an order under this
subsection if he sustainas the burden of proof that he did
not know and in the exercise cf reasonable care could not
have known of the order.

{3) any nonissuer transaction effected by or through a
registered broker-dealer pursuant to an unsolicited order or
offer to buy, but the commissioner may require that the
customer acknowledge upon a specified form that the sale was
unsolicited and that a signed copy of each form be preserved
by the broker-dealer for a specified period;

(4) any transaction between the issuer or other person
on whose behalf the offering is made and an underwriter or
among underwriters;

{5) any transaction by an executor, administrator,
sheriff, marshal, receiver, trustee in bankruptcy, guardian,
or conservator in the performance of his official duties as
such;

{6) any transaction executed by a bona fide pledgee
without any purpose of evading parts 1 through 3 of this
chapter;

(7} any offer or sale to a bank, savings institution,
trust company, insurance company, investment company as

defined in the Investment Company Act of 1940, pensicon or

-3- SB 248
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profit-sharing trust, or other financial institution or
institutional buyer, ar to a broker-dealer, whether the
purchaser is acting for itself or in some fiduciary
capacity:

(8) (a) any transaction pursuant to an offer made in
this state directed by the offeror to not more than & 25 10
persons {other than those designated in subsection (7))
during any period of 12 consecutive months, if:

(i) the seller reasonably believes that all the buyers
are purchasing for investment; and AND

{ii) no commission or other remuneration is paid or
given directly or indirectly for soliciting any prospective
buyer; provided, however, that a commission may be paid to a
registered broker-dealer if the securities invelved are
registered with the United States securities and exchange
commission under the federal Securities Act of 1933, as
amended=z-and,

titiy-the--offeror--appiies--for-and-obtains-the-wricten

approvai-of-the-commisstoner-prior-to-making-any--offers--in

this--state--and -pays--a-£iling-fer—that-muse-accompany-the

apptication—-for-approvai+

fhi-——any-issues--transaction-—-by—-a—-newly-—incorporated

Montana--corporationy--effeceted-within-96-days-£from-the-date

cf-incorperaciony-puranant-to-an-offer-sr-sate--directed--to

ro-more-than-if-persons-in-this-states

-4- SB 248
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tey(B) Phe--commissioner-may-by-ruie-or-srder-as-te-any

securiey--ar--transaction--or-—any-—type——of-—-security—-—-or

transactiont

tiy-—-withdraw——-—-or-—--further——conditian--the--exemptions

provided-in-this-snhsectien-t8y¢

tity-increase—or—-decreass-—tha--punber——-sf-—permissibie

offarges;:-ar

titiy-watve—-the--condittonas-of-this-subsection-t84-with

ar-without-the—subseitution-of-a-Iimitation-on-ramunerations

ANY TRANSACTION PURSUANT T0 AN CFFER_MADE 1IN THIS STATE

DIRECTED BY THE OFFEROR TQ NOT MORE THAN 25 PERSONS, OTHER

THAN THOSE DESIGNATED IN SUBSECTION (7)., DURING ANY PERIOD

OF 12 CONSECUTIVE MONTHS IF:

(I) TEE SELLER REASCNABLY BELIEVES THAT ALL THE BUYERS

ARE PURCHASING FOR INVESTMENT;

{IT} NO COMMISSION OR OTHER REMUNERATION IS PAID OR

GIVEN DIRECTLY OR INDIRECTLY FOR SOLICITING ANY PROSFECTIVE

BUYER; PROVIDED, HOWEVER, THAT A COMMISSION MAY BE PAID TO A

REGISTERED BROKER-DEALER IF THE SECURITIES INVOLVED ARE

REGISTERED WITH THE UNITED STATES SECURITIES AND EXCHANGE

COMMISSION UNDER THE FEDERAL SECURITIES ACT OF 1%33, AS

AMENDED; AND

(IIT) THE QOFFEROR AFPLIES FOR AND OBTAINS THE WRITTEN

APPROVAL OF THE COMMISSIONER PRIOR TO MAKING ANY OFFERS IN

THIS STATE AND PAYS A FILING FEE THAT MUST ACCOMPANY THE

-5 SB 248
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APPLICATION FOR APPROVAL. THE COMMISSIONER MAY DENY AN

APPLICATION.

tb3td¥(C) For the purpose of the exemption exemptions
provided for in subsection (8)+a¥, an offer to sell is made
in this state, whether or not the offeror or any of the
offerees is then present in this state, if the ocffer either
originates from this state or is directed by the offeror to
this state and received at the place to which it is directed
{or at any post office in this state in the case of a mailed
offer).

(9) any offer or sale of a preorganization certificate
or subseription if:

(a) no commission or other remuneration 1is paid or
given directly or indirectly for soliciting any prospective
subscriber;

(b) the number of. subscribers does not exceed %8 25;
and

(c} no payment is made by any subscriber;

(10) any transaction pursuant to an offer to existing
security holders of the issuer, including persons who at the
time of the transaction are holders of convertible
securities, nontransferable warrants, or transferable
warrants exercisable within not more than 50 days of their

issuance, if:

{(3a) no commission or other remuneration (ather than a

6 - SB 248
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standby commission) is paid or given directly or indirectly
for soliciting any security holder in this state; or

(b) the issuer first files a notice specifying the
terms of the offer and the commissioner does not by order
disallow either {a) or {b) of this subsection:

(11) any offer (but not a sale) of a security for which
registration statements have been filed under both parts 1
through 3 of this chapter and the Securities Act of 1933 if
no stop, refusal, denial, suspension, or revocation order is
in effect and no public proceeding or examination looking
toward such an order is pending under either law;

{12) any offer (but not a sale) of a security for which
a registration statement has been filed under parts 1
through 3 of this c¢hapter and the commissicner in his
discretion does not disallow the offer in writing within 10
days of such filing;

{13) the issuance of any stock dividend, whether the
corporation distributing the dividend is the issuer of the
stock or not, if nothing of value is given by stockholders
for the distribution other than the surrender of a right to
a cash dividend where the stockholder can elect to take a
dividend in cash or stock;

(1l4) any transacticn incident to a right of conversion
or a statutory or judicially approved reclassification,

recapitalization, reorganization, quasi-reorganization,

-7- 5B 248

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0248/02

stock split, reverse stock split, merger, consolidation, or
sale of assets;

{15) any transaction in compliance with such rules as
the commissioner in his discretion may adopt to serve the
purposes of 30-10-102. The commissioner may in his
discretion require that 30-10-201 through 30-10-207 apply to
any or all transactional exemptions adopted by rule.

(16) any transaction by a certified Montana capital
company ag defined in 90-8-104, provided that such company
first £iles all disclosure documents, along with a consent
to service of process, with the commissioner. The
commissioner may not charge a fee for the filing.

(17) the sale of a commodity investment contract traded
on a commodities exchange recognized by the commissioner at
the time of sale;

({18) transaction within the exclusive Jurisdiction of
the commodity futures trading commission as granted under
the Commodity Exchange Act;

{19) a transaction that:

{a) involves the purchase of one or more precious
metals; and

{b) requires, and under which the purchaser receives
within 7 calendar days after payment in good funds of any
portion of the purchase price, physical delivery of the

quantity of the precious metals purchased. For the purposes

-8- SB 248
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of this subsection, physical delivery is considered to have
occurred if, within the 7-day period, the gquantity of
precious metals, whether in specifically segregated or
fungible bulk, purchased by such payment is delivered into
the possession of a depository {other than the seller) that:

(i) ({A) is a financial institution (meaning a bank,
savings institution, or trust company organized under or
supervised pursuant to the laws of the United States or of
this state);

(B} is a depecsitory the warehouse receipts of which are
recognized for delivery purposes for any commodity on a
contract market designated by the commodity futures trading
commission; or

{C) is a storage facility licensed by the United States
or any agency of the United States; and

{ii) issues, and the purchaser receives, a certificate,
document of title, confirmation, or other instrument
evidencing that such quantity of precious metals has been
delivered to the depository and is being and will continue
to be held on the purchaser's behalf, free and clear of all
liens and encumbrances other than:

(A) 1liens of the purchaser;

(B) tax liens;

(C) liens agreed to by the purchaser; or

(D) 1liens of the depository for fees and expenses that

-9- SB 248
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previously have been disclosed to the purchaser.

(20) a transaction involving a commodity investment
contract solely between persons engaged in producing,
processing, using commercially, or handling as merchants
each commodity subject to the contract or any byproduct of
the commodity;

(21) any offer or sale of a security to an employee of
the issuer, pursuant to an employee stock ownership plan
qualified under section 401 of the Internal Revenue Code of

1586."

-End-
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SENATE BILL NO. 248

INTRODUCED BY HAMMOND
BY REQUEST OF THE SECURITIES COMMISSIONER
A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE LAWS
RELATING TO SECURITIES REGULATION; INEREASING-THE-NUMBER-6F

OPPEREES--UNBER--THBE CREATING A NEW LIMITED OFFERING

EXEMPTION; REVISING EXEMPTION PROCEDURES; PROVIDING FOR THE
REGULATION OF LIMITED OFFERING EXEMPTIONS; AND AMENDING

SECTION 30-10-10S, MCA."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 310-10-105, MCA, is amended to read:
"30-10-105. Exempt transactions. Except as in this

section expressly provided, 30-10-201 through 30-10-207

shall not apply to any of the following transactions:

(1) any nonissuer isolated transaction, whether
effected through a broker-dealer or not. A transaction is
presumed to be isolated if it is one of not more than three
transactions during the prior 12-month period.

(2} (a) any nonissuer distribution of an outstanding
security by a broker-dealer registered pursuant to 30-10-201
if:

(i) quotations for the securities to be coffered or sold

(or the securities issuable upon exercise of any warrant or
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right to purchase or subscribe to such securities) are
reported by the automated quotations system operated by the
national association of secyrities dealers, inc., (NASDAQ)}
¢r by any other guotation system appraoved by the
commissioner by rule; or

{(ii) the security has a fixed maturity or a fixed
interest or dividend provision and there has been no default
during the current fiscal year or within the 3 preceding
fiscal vyears, or during the existence of the issuer and@ any
predecessors if less than 3 years, in the payment of
principal, interest, or dividends on the security.

(b} The commissioner may by order deny cor revoke the
exemption specified in subsection (2)}{a) with respect to a
specific security. Upon the entry of such an order, the
commissioner shalil promptly notify all registered
broker-dealers that it has been entered and of the reasons
therefor and that within 15 days of the receipt of a written
request the matter will be set down for hearing. If no
hearing is requested and none is ordered by the
compissioner, the order will remain in effect until it is
modified or vacated by the commissioner. If a hearing is
:equgsted or ordered, the commissioner, after natice of and
opportunity for hearing to all interested persons, may

modify or wvacate the order or extend it until final

determination. No order under this subsection miay operate

THIRD READING
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retroactively. No person may be considered to have violated
parts 1 through 3 of this chapter by reason of any offer or
sale effected after +the entry of an order uynder this
subsection if he sustains the burden of proof that he did
not know and in the exercise of reasonable care could not
have known of the order.

(3) any nonissuer transaction effected by or through a
registered broker-dealer pursuant to an unsolicited order or
offer to buy, but the commissioner may require that the
customer acknowledge upon a specified form that the sale was
unsolicited and that a signed copy of each form be preserved
by the broker-dealer for a specified period;

(4) any transaction between the issuer or other person
on whose behalf the offering is made and an underwriter or
among underwriters;

{S) any transaction by an executor, administrator,
sheriff, marshal, receiver, trustee in bankruptcy. guardian.
or conservator in the performance of his official duties as
such;

{6) any transaction executed by a bona fide pledgee
without any purpose of evading parts 1 through 3 of this
chapter;

{7) any offer or sale to a bank, savings institution,
trust company, insurance company, investment company as

defined in the Investment Company Act of 1940, pension or
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profit-sharing trust, or other financial institution or
institutional buyer, or to a broker-dealer, whether the
purchaser is actiag for itself or in some fiduciary
capacity;

(8) (a) any transaction pursuant to an offer made in
this state directed by the offeror to not more than %6 256 10
persons (other than those designated in subsection (7))
during any period of 12 consecutive months, 1if:

(i) the seller reasonably believes that all the buyers
are purchasing for investment; and AND

(ii) no commisﬁion or other remuneration 1is paid or
given directly or indirectly for soliciting any prospective
buyer; provided, however, that a commission may be paid to a
registered broker-dealer if the securities involved are
registered with the United States securities and exchange
commission under the federal Securities Act of 1933, as
amended:;-and.

{ttiiy-the—-offeror--appiies--for—and-obtaina-the-written

approvat-of-the-commissioner-prior-to-making-any--offers--in

thig-—-state—-and--pays——a-fiting-fee-thabt-must-accompany-the

applieation-for-approvals

thi--any-imsues—-transactian-—by--a--newly--incorporated

Mantana--corporationy——effected-within-96-days-from-the-date

af-incorporatieny-pursuant-to-an-offer-or-sate--directed--teo

no-more—than-i8-persons—in-this-states
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t€3{(B) Fhe--commissioner-may-by-rule-or-order—-as-to-any

security--or-—transaccian--—or--any--type--of---security---er

transactiens

tiy-—-withdraw-——ae———further-—condition—-the--axemptions

provided-in-this-subsection-{83+

tity-increase-or--decrease-—-the-—number--of--permiasnibie

bffere237-or

titi)-waive——the-——-conditions-af-this—subsection-{84-with

or-without-the-substicution-of-a-timitation-on—remunerations

ANY TRANSACTION PURSUANT TO AN OFFER MADE 1IN THIS STATE

DIRECTED 8Y THE QFFEROR TO NOT MORE THAN 25 PERSQNS, OTHER

THAN THOSE DESIGNATED IN SUBSECTION (7), DURING ANY PERIOD

OF 12 CONSECUTIVE MONTHS IF:

(1} THE SELLER REASONABLY BELIEVES THAT ALL THE BUYERS

ARE PURCHASING FOR INVESTMENT;

{Il) NO COMMISSION OR OTHER REMUNERATION 1S5 PAID OR

GIVEN DIRECTLY OR INDIRECTLY FOR SOLICITING ANY PROSPECTIVE

BUYER; PROVIDED, HOWEVER, THAT A COMMISSICN MAY BE PAID TO A

REGISTERED BROKER-DEALER 1F THE SECURITIES INVOLVED ARE

REGISTERED WITH THE UNITED STATES SECURITIES AND EXCHANGE

COMMISSION UNDER THE FEDERAL SECURITIES - ACT OF 1933, AS

AMENDED; AND

{(IIT) THE OFFEROR APPLIES -FOR AND OBTAINS THE WRITTEN

APPROVAL OF THE COMMISSIONER PRIOR TO MAKING ANY OFFERS 1IN

THIS STATE AND PAYS A FILING FEE THAT MUST ACCOMPANY THE
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APPLICATION FOR APPROVAL. THE COMMISSIONER MAY DENY AN

APPLICATION.

tb3td3{(C) For the purpose of the exemptien exemptions
provided for in subsection (8)ta}, an offer to sell is made
in this state, whether or not the offeror or any of the
offerees is then present in this state, if the offer either
ariginates from this state or is directed by the offeror to
this state and received at the place to which it is directed
{or at any post office in this state in the case of a mailed
offer). v

{9) any offer or salg of a preorganization certificate
or subscription if:

{a) no commission or other remuneration is paid or
given directly or indirectly for soliciting any prospective
subscriber;

{b} the number of. subscribers does not exceed %6 25;
and

{c) no payment is made by any subscriber;

{10) any transaction pursuant to an offer to existing
security holders of the issuer, including persons who at the
time of the transaction are holders of convertible
securities, nontransferable warrants, or transferable
warrants exercisable within not more than 90 days of their

issuance, if:

(a) no commission or cther remuneration (other than a

- SB 248
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standby commission) is paid or given directly or indirectly
for soliciting any security holder in this state; or

{b) the iss-iuer first Ffiles a notice specifying the
terms of the offer and the commissioner does not by order
disallow either {a) or {b) of this subsection;

(11) any cffer {(but not a sale) of a security for which
registration statements have been filed under both parts 1
through 3 of this chapter and the Securities Act of 1933 if
no stop. refusal, denial, suspension, or revocation order is
in effect and no public proceeding or examination looking
toward such an order is pending under either law:

{12) any offer {(but not a sale) of a gecurity for which
a registration statement has been filed under parts 1
through 3 of this chapter and the commissioner in his
discretion does not disallow the offer in writing within 10
days of such filing:

{13) the issuance of any stock dividend, whether the
corporation distributing the dividend is the issuer of the
stock or not, if nothing of value is given by stockholders
for the distribution other than the surrender of a right to
a cash dividend where the stockholder can elect to take a
dividend in cash or stock;

(14) any transaction incident to a right of conversion
or a statutory or judicially approved reclassification,

recapitalization, reorganization, guasi-reorganization,

=7 58 248
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stock split, reverse stock split, merger, consolidation, or
sale of assets;

(15) any transaction in compliance with such rules as
the commissioner in his disé¢retion may adopt to serve the
purposes of 30-10-102. The commissioner may in his
discretion require that 30-10-201 through 30-10-207 apply te
any or all transactional exemptions adopted by rule.

(16) any transaction by a certified Montana capital
company as defined in 90-8-104, provided that such company
first Files all disclosure documents, along with a consent
to service of process, with the commissioner. The
commissioner may not charge a fee for the Filing.

{17) the sale of a commodity investment contract traded
on a commodities exchange recognized by the commissioner at
the time of sale;

{1&; transaction within the exclusive jurisdiction of
the commodity futures trading commission as granted under
the Commodity Exchange Act:

{19) a transaction that:

t{a) involves the purchase of one or more precious
metals; and

(b} requires, and under which the purchaser receives
within 7 calendar days after payment in good Eunds of any
portion of the purchase price, physical delivery of the

quantity of the precious metals purchased. For the purposes
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of this subsection, physical delivery is considered to have
occurred if, within the 7-day period, the guantity of
precious metals, whether in specifically segregated or
fungible bulk, purchased by such payment is delivered into
the possession of & depositery (other than the seller) that:

{iy (A) is a financial institution ({meaning a bank,
savings institution, or trust company organized under or
supervised pursuant to the laws of the United States or of
this state):

{B) is a depository the warehouse receipts of which are
recognized for delivery purposes for any commodity on a
contract market designated by the commodity futures trading
commissicn; or

(C) is a storage facility licensed by the United States
or any agency of the United States; and

{ii) issues, and the purchaser receives, a certificate,
document of title, confirmation, or other instrument
evidencing that such gquantity of precious metals has been
delivered to the depository and is being and will continue
to be held on the purchaser's behalf, free and clear of all
liens and encumbrances other than:

{R} 1liens of the purchaser;

(B) tax liens:

{C} Lliens agreed to by the purchaser; or

{D) liens of the depository for fees and expenses that

—g SB 248
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previcusly have been disclosed to the purchaser.

{20) a transaction involving a commeodity investment
contract solely between persons engaged in producing,
processing, using commercially, or handling as merchants
each commodity subject to the contract or any byproduct of
the commodity;

{21} any offer or sale of a security to an employee of
the issuer, pursuant to an emplaoyee stock ownership plan
qualified under section 401 of the Internal Revenue Code of

1986."

-End-
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SENATE BILL NO. 248
INTRODUCED BY HAMMOND
BY REQUEST OF THE SECURITIES COMMISSIONER
A BILL FOR AN ACT ENTITLED: “AN ACT AMENDING THE LAWS
RELATING TO SECURITIES REGULATION; INCREASING-PHE-NUMBER-OP

OFPEREES--UNBER--PHE CREATING A NEW LIMITED OFFERING

EXEMPTION: REVISING EXEMPTION PROCEDURES: PROVIDING FOR THE
REGULATION OF LIMITED OFFERING EXEMPTIONS; AND AMENDING

SECTION 30-10-105, MCA."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 30-10-105, MCA, is amended to read:
"30-10-105. Exempt transactions. Except as in this

section expressly provided, 30-10-201 through 30-10-207

shalil not apply to any of the following transactions:

{1) any nonissuer isolated transaction, whether
effected through a broker-dealer or not. A transaction is
presumed to be isolated if it is one of not more than three
transactions during the prior 12-month period.

{2) (a) any nonissuer distribution of an outstanding
security by a broker-dealer registered pursuant to 30-10-201
if:

{iy quotations for the securities to be ctfered or s0ld

{or the securities issuable upon exercise of any warrant or
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right to purchase or subscribe to such securities) are
reported by the automated guotations system operated by the
national association of securities dealers, inc., (NASDAQ)
er by any other quotation system approved by the
commissioner by rule; or

(ii}) the security has a fixed maturity or a fixed
interest or dividend provision and there has been no default
during the current fiscal year or within the 3 preceding
fiscal years, or during the existence of the issuer and any
predecessors if less than 3 years, in ‘the payment of
principal. interest, or dividends on the security.

{b) The commissioner may by order deny or revoke the
exemption specified in subsection (2)(a) with respect to a
specific security. Upon the entry of such an order, the
commissioner shall promptly notify all registered
broker-dealers that it has been entered and of the reasons
therefor and that within 15 days of the receipt of a written

request the matter will be set down for hearing. If

no
hearing is requested and none is ordered by the
commissioner, the order will remain in effect wuntil it 1is

modified or vacated by the commissioner. If a hearing is
requgsted or ordered, the commissioner, after notice of and
opportunity for hearing to all interested persons., may
modify or wvacate the order or extend it until final

determination. No order under this subsection may operate

- REFERENCE BILL
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retroactively. No person may be considered to have violated
parts 1 through 3 of this chapter by reason of any offer or
sale effected :fter the entry of an order under this
subsection if he sustains the burden of proof that he did
not know and in the exercise of reasonable care could not
have known of the order.

{(3) any nonissuer transaction effected by or through a
registered broker-dealer pursuant to an upsclicited order or
offer to buy, but the commissioner may require that the
customer acknowledge upon a specified form that the sale was
unsolicited and that a signed copy of each form be preserved
by the broker-dealer for a specified period:

{4) any tramsaction between the issuer or other person
an whose behalf the cffering is made and an underwriter or
among underwriters;

{5) any transaction by anp executor, administrator.
sheriff, marshal, receiver, trustee in bankruptcy, gquardian,
or conservator in the performance of his official duties as
such;

{6) any transaction executed by a bona fide pledgee
without any purpose of evading parts 1 through 3 of Lthis
chapter ;

{7} any coffer or sale to a bank, savings institution,
trust company, insurance company, investment company as

defined in the Investment Company Act of 1940, pension or
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profit-sharing trust, or other financial institution or
instituticnal buyer, ar to a broker-dealer, whether the
purchaser is acting for itself or in some fiduciary
capacity;

(B} (a) any transaction pursuant te¢ an offer made in
this state directed by the offeror to not more than 38 25 10
persons (other than those designated in subsection (7))
during any period of 12 consecutive months, if:

{i) the seller reasonably believes that all the buyers
are purchasing for investment; and AND

{ii)} no commission or other remuneration is paid or
given directly or indirectly for soliciting any prospective
buyer; provided, however, that a commission may be paid to a
registered broker-dealer if the securities involved are
registered with the United States securities and exchange
commission under the federal Securities Act of 1931, as
amendeds+-and.

tiitty-the—-offeror—-appiiea--far-and-obtaina-the-written

approval-of-the-ecommissioner-prior—te-making-any--offers—-+n

this--state--and--pays--p-fiting-fea-that-must-accompany-the

application-for-approvai;

tby--any-isaues—-transaction--by--a--newly--intoeporated

Mantana-~corporationy——effected-within-90-days-from-the-date

af-incorporations-pursuant-to-an-offer-or-sate--directed--eo

ne-more-than-1g-persons-ra-this-atace:
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te}(B) The--commissiener-may-by-rule-ar-order-as-eo-any

security-or--transastion--er-—any -type——nf-—-securtty---er

transaceions:

ti}-—-withdrew-——or———further-—conditicn—-the--sxemptions

provided-in-this-subsection-18}7

tity-increase-or--decrease--the--number--of--permissibie

offereesr-or

titi)-waive--the--conditions—of-this-subsection-¢t83-with

or-without-the-subskitution-ef-a-timitation-on-remunearations

ANY TRANSACTION PURSUANT TO AN OFFER MADE IN THIS STATE

DIRECTED BY THE QFFEROR TO NOT MORE THAN 25 PERSONS, OTHER

THAN THOSE DESIGNATED IN SUBSECTION (7), DURING ARKY PERIOD

OF 12 CONSECUTIVE MONTHS If:

(1) THE SELLER REASONABLY BELIEVES THAT ALL THE BUYERS

ARE PURCHASING FOR INVESTMENT;

{II) NO COMMISSION OR OTHER REMUNERATION IS PAID OR

GIVEN DIRECTLY OR INDIRECTLY FOR SOLICITING ANY PROSPECTIVE

BUYER; FROVIDED, HOWEVER, THAT A COMMISSION MAY BE PAID TO A

REGISTERED BROKER-DEALER IF THE SECURITIES INVOLVED ARE

REGISTERED WITH THE UNITED STATES SECURITIES ARD EXCHANGE

COMMISSION UNDER THE FEDERAL. SECURITIES ACT OF 1933, AS

AMENDED; AND

(ITI) THE QOFFEROR AFPLIES FOR AND OBTAINS THE WRITTEN

APPROVAL OF THE COMMISSIONER PRIOR TO MAKING ANY OFFERS IN

THIS STATE AND PAYS A FILING FEE THAT MUST ACCOMPANY THE
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APPLICATION FOR APPROVAL. THE COMMISSIONER MAY DENY AN

APPLICATION.

tb¥td¥(C)} For the purpose of the exemption exemptions
provided for in subsection (8)¢a2}, an offer to sell is made
in this state, whether or not the offeror or any of the
offerees is then present in this state, if the offer either
originates from this state or is directed by the cfferor to
this state and received at the place to which it is directed
{or at any post office in this state in the case of a mailed
offer).

(9) any offer or sale of a preorganization certificate
or subscription if:

fa) no commission or other remuneration 1is paid or
given directly or indirectly for soliciting any prospective
subscriber;

{b) the number of. subscribers does not exceed 1€ 25;
and

{c) no payment is made by any subscriber:

{10} any transaction pursuant to an offer to existing
security holders of the issuer, including persons who at the
Lime of the transaction are holders of convertible
securities, nontransferable warrants, or transferable
warrants exercisable within not more than 90 days of their

1ssuance, if:

(a) no commssion or other remuneration (other than a
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standby commission} is paid or given directly or indirectly
for soliciting any security holder in this state; or

{b) the issier first files a notice specifying Lhe
terms of the offer and the commissioner does not by order
disallow either (a) or (b) of this subsection;

{11) any offer (but not a sale} of a security for which
registration statements have been filed under both parts 1
through 3 of this chapter and the Securities Act of 1933 if
no stop, refusal, denial, suspension, or revocation order is
in effect and no public proceeding or examination looking
toward such an order is pending under either law:

{12) any offer {but not a sale) of a security for which
a registration statement has been filed under parts 1
through 3 of. this chapter and the commissioner in his
discretion does not disallow the offer in writing within 10
days of such filing:

{13} the issuance of any stock dividend, whether the
corporation distributing the dividend is the issuer of the
stock or not, if neothing of wvalu~s 1s given by stockholders
for the distribution other than the surrender of a right to
a cash dividend where the stockholder can elect to take a
dividend in cash or stock:

{14) any transaction incident to a right of conversion
ar a statutory or judicially approved reclassification,

recapitalization, rearganization, quasi-reorganization,
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stock split, reverse stock split, merger, consolidation, oOr
sale of assets;

(15) any transaction in compliance with such rules as
the commissiconer in his discretion may adopt to serve the
purposes of 30-10-102. The commissioner may in his
discretion require that 30-10-201 through 30-10-207 apply to
any or all transactional exemptions adopted by rule.

(l6) any transaction by a certified Montana capital
company as defined in 90-8-104, provided that such company
first files all disclosure documents, along with a consent
to service of process, with the commissioner. The
commissioner may not charge a fee for the filing.

{17) the sale of a commodity investment contract traded
on a commodities exchange reccgnized by the commissioner at
the time of sale;

(18) transaction within the exclusive jurisdiction of
the commeadity Ffutures trading commission as granted under
the Commodity Exchange Act;

(19) a transaction that:

(a) 1involves the purchase of one or more precious
metals; and

{by requires, and under which the purchaser receives
within 7 calendar days after payment in good funds of any
portion of the purchase price, physical delivery of the

quantity of the precious metals purchased. For the purposes
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of this subsection, physical delivery is censidered to have
occurred if, within the 7-day period, the quantity of
precious metals, whether in specifically segregated or
fungible bulk, purchased by such payment is delivered into
the possession of a depository {other than the seller) that:

(L) (A} is a financial institution (meaning a bank.
savings institution, or trust company organized under or
supervised pursuant to the laws of the United States or of
this state):

{B) is a depository the warehouse receipts of which are
recognized for delivery purposes for any commodity on a
contract market designated by the commodity futures trading
commission; or

{C) is a storage facility licensed by the United States
or any agency of the United States; and

{i1) issues, and the purchaser receives, a certificate,
document of title, confirmation, or other instrument
evidencing that such quantity of precious metals has been
delivered to the depaository and is being and will continue
to be held on the purchaser 's behalf, free and clear of all
liens and encumbrances other than:

¥:}] liens of the purchaser;

(B) tax liens;

iC) Lliens agreed to by the purchaser: or

(D) Lliens of the depository for fees and expenses that

-9- SB 248
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previously have been disclosed to the purchaser.

(20) a transaction involving a commodity investment
contract solely between perscons engaged in producing,
processing, using commercially, o©or handling as merchants
each commodity subject to the contract or any byproduct of
the commodity;

{21) any offer or sale of a security to an employee of
the issuer, pursuant to an employee stock ownership plan
qualified under section 401 of the Internal Revenue Code of
1986."

-End-
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