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INTRODUCED BY lééqgvfj
7

A BILL FOR AN ACT ENTITLED: "AN ACT INCREASING THE MAXIMUM
PENALTIES THAT MAY BE ASSESSED FOR VIOLATIONS OF TITLE 75,
CHAPTER 5, PART 6, MCA; PROVIDING THAT PENALTIES AND COSTS
RECOVERED BY THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES UNDER TITLE 75, CHAPTER 5, PART &, MCA, MUST BE
DEPOSITED IN THE ENVIRONMENTAL QUALITY PROTECTION FUND; AND
AMENDING SECTIONS 75-5-631, 75-5-633, 75-5-634, 75-5-635,

AND 75-10-704, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 75-5-631, MCA, 1s amended to read:
*75-5-631. Civil penalties -- iajunctions not barred.

(1) A person who viclates this chapter or a rule, permit,

effluent standard, or order issued under the provisions of

this chapter shall be subject to a civil penalty not to

exceed 5167060 $25,000. Each day of violation constitutes a

separate violation.

(2) Action under this section does not bar enforcement
of this chapter or of rules or orders issued under it by
injunction or other appropriate remedy.

{3) The departwent shall institute and maintain any

enforcement proceedings in the name of the state.”
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Section 2. section 75-5-633, MCA, is amended to read:
"75-5-633. Penalties for false statements and
falsiFying monitoring. Any person whe Kknowingly makes any
false statement, representation, or certification in any
application, record, report, plan, or other document filed
or required to be maintained under this chapter or who
falsifies, tampers with, or knowingly renders inaccurate any
monitoring device or method required to be maintained wunder
this chapter shall upon conviction be punished by a fine of
not more than $:67886 $25,000 or by imprisonment for not

more than 6 months, or both,"
Section 3. Section 75-5-634, MCA, is amended to read:

*75-5-634, Fines to go to generat environmental quality

protection fund. Fines collected, except those collected in
a justice's court, shall be deposited to the =state—-general
environmental

quality protection fund established in

75-10-704."
Section 4. Section 75-5-635, MCA, is amended to read:

"75-5-635. Costs and expenses -— recovery by
department. In a c¢ivil action initiated by the department
under this chapter, the department may ask For and the court
is authorized to assess a violator for the cost of the
investigation or monitoring survey which 1led to the
establishment of the violation and any expense incurred. by

the state in removing, correcting, or terminating any of the

INTRODUCED BILL
Y. Y7
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adverse effects upon water @quality resulting from the

unauthorized discharge of pollutants. Costs and expenses

recovered by the department under this section must be

deposited in the environmental quality protection fund

established in 75-10-~704."

Section 5. Ssection 75-10-704, MCA, is amended to read:

*75-10-704. Environmental quality protection fund. {1)
There is created in the state special revenue fund an
environmental gquality protection fund to be administered as
a revolving fund by the department. The department is
authorized to expend amounts from the fund necessary to

carry out the purposes of Title 75, chapter 5, part 6, and

this part.
{2) The fund may be used by the department only to

carry out the provisions of Title 75, chapter 5, part 6, and

this part and for remedial actions taken by the department
pursuant to this part in response to a release of hazardous

or deleterious substances. The department may use money that

is deposited in the fund pursuant to subsection {4)}{a} anly

to carry ocut the purposes of this part. The department may

use money that is deposited in the fund pursuant to

subsection {4)(b) only to carry out the purposes of Title

75, chapter 5, part 6.

(3) The department shall:

{a} establish and implement a system for prioritizing

_3_
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sites for remedial action under this part based on potential

effects on human health and the environment; and
{b} investigate, negotiate, and take legal action, as

appropriate under this part, to identify responsible

parties, to obtain the participation and financial
contribution of responsible parties for the remedial action,
to achieve remedial action, and to recover costs and damages
incurred by the state.

{4) There must be deposited in the fund:

{a) for the purposes of this part:

(i) all

remedial action costs recovered pursuant to 75-10-715;

penalties, natural resource damages, and

tby(ii) all administrative penalties assessed pursuant
to 75-10-714 and all civil penalties assessed pursuant to
75-10-711(5);

tey(iii) funds appropriated to the fund by the
legislature; and

+d¥(iv) funds received from the interest income of the
resource indemnity trust fund pursuant to 15-38-202; and

{b) for the purposes of Title 75, chapter 5, part 6:

{i) all penalties collected under Title 75, chapter 5,

part 6; and

{ii) all investigation and monitoring costs and

department expenses recovered pursuant to 75-5-635.

{5) Whenever a legislative appropriation is

_4_
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insufficient to carry out the provisions of Title 75,

chapter 5, part 6, or the provisions of this part and

additional money remains in the fund, the department shall
seek additional authority to spend money from the fund
through the budget amendment process provided for in Title
17, chapter 7, part 4.

(6) Whenever the amount of money in the fund is

insufficient to carry out remedial action under this part,

the department may apply to the governor for a grant from
the environmental contingency account established pursuant
to 75-1-1101.

{7) The department shall submit to the legislature at
the beginning of each regular session a complete financial
report on the fund, including a description of all
expenditures made since the preceding report.”

-End-



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SBO21]l, as introduced.

DESCRIPTION OF PROPOSED LEGISLIATION:

A bill increasing the maximum penalties that may be assessed for wviolations of 75-5-6, MCA, and providing that penalties and
costs recovered by the Department of Health and Environmental Sciences under 75-5-6, MCA, must be deposited in the
environmental quality protection fund.

ASSUMPTIONS :

1. SB0?211 would not appreciably change accounting workloads.
FISCAL IMPACT:

None.

; . % (/Ll’—‘h “-'/2/?/
ROD SUNDSTED BUDGET DIRECTOR DATE JOHN HARP, PRyfARY SPONSOR "~ % — DATE /
Office of Budget and Program Planning

Fiscal Note for SBO211, as introduced. Se 2”
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APPROVED BY COMM. ON
NATURAL RESOURCES

SENATE BILL NO. 211

INTRODUCED BY HARP

A BILL FOR AN ACT ENTITLED: "AN ACT INCREASING THE MAXIMUM
PENALTIES THAT MAY BE ASSESSED FOR VIOLATIONS OF TITLE 75,
CHAPTER 5, PART 6, MCA; PROVIDING THAT PENALTIES AND COSTS
RECOVERED BY THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES UNDER TITLE 75, CHAPTER S5, PART &, MCA, MUST BE
DEPOSITED 1IN THE ENVIRONMENTAL QUALITY PROTECTION FUND; AND
AMENDING SECTIONS 75-5-631, 75-5-633, 75-5-634, 75-5-635,

AND ‘75-10-704, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 75-5-631, MCA, is amended to read:
"75-5-631. Civil penalties -- injunctions not barred.

(1) A perscn who violates this chapter or a rule, permit,

effluent standard, or order issued under the provisions of

this chapter shall be subject to a ¢ivil penalty not to
exceed 5387068 $25,000. Each day of viclation constitutes

MAY CONSTITUTE a separate wviolation.

{2) Action under this section does nat bar enforcement
of this chapter or of rules or orders issued under it by
injunction or other appropriate remedy.

{3) The department shall institute and maintain any

enforcement proceedings in the name of the state.
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{4) IN DETERMINING THE AMOUNT OF ANY PENALTY ASSESSED

PURSUANT TO THIS SECTION, THE DEPARTMENT SHALL TAKE INTO

ACCOUNT:

{(A) THE RATURE, CIRCUMSTANCES, EXTENT, AND GRAVITY OF

THE VIOLATION; AND

(B) WITH RESPECT TO THE VIOLATOR, HIS ABILITY TO PAY,

ANY PRIOR HISTORY OF SUCH VIOLATIONS, THE DEGREE OF

CULPABILITY, THE ECONOMIC BENEFIT OF SAVINGS, IF ANY, TO THE

VIOLATOR RESULTING FROM THE VIOLATOR'S ACTION, AND ANY OTHER

MATTERS AS JUSTICE MAY REQUIRE.

{5) THE DEPARTMENT SHALL ESTABLISH BY RULE, PURSUANT TO

75-5-201, A CLEAR AND CONCISE DESCRIPTICN OF CATEGQORIES OF

VIOLATICONS AND THE CORRESPONDING PENALTIES THAT THE

DEPARTMENT WILL SEEK UNDER THIS SECTION. THE DESCRIPTION

MUST INCLUDE:

(A} A RANGE OF PERALTIES FOR EACH CATEGORY THAT

CONSIDERS THE FACTORS IN SUBSECTION (4); AND

(B) A SPECIFIC LIST OF THE FACTORS TO BE CONSIDERED 1IN

DETERMINING WHAT CONSTITUTES A SEPARATE DAY OF VIOLATION AND

UNDER WHAT CIRCUMSTANCES THE DEPARTMENT WILL SEEK SEPARATE

PENALTIES FOR EACH DAY OF VIOLATION.

{(6) THE DEPARTMENT SHALL, UPON NOTIFYING ANY PERSON

THAT HE IS OR MAY BE SUBJECT TO A PENALTY PURSUANT TO THIS

SECTION, PROVIDE THAT PERSON WITH A COPY OF THE LIST OF

PENALTIES DESCRIBED IN SUBSECTION (5)."

-2- SB 211
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Section 2. ection 75-5-633, MCA, is amended to read:

“75-5-633. Penalties for false statements and
falsifying monitoring. Any person who knowingly makes any
false statement, representation, or certification in any
application, record, report, plan, or other document filed
or reguired to be maintained under this chapter or who
falsifies, tampers with, or knowingly renders inaccurate any
monitoring device or method required to be maintained under
this chapter shall upon conviction be punished by a fine of
not more than $387860 $25,000 or by impriscnment £or not

more than 6 months, or both.”
Section 3. sSection 75-5-634, MCA, is amended to read:

*75-5-634. Fines to go to general environmental quality

protection fund. Fines collected, except those collected in
a justice's court, shall be deposited to the state--generai

envircnmental quality protection fund established in

75-10-704."

Section 4. section 75-5-635, MCA, is amended to read:

“795~5-635. Costs and expenses - recovery by
department. In a civil action initiated by the department
under this chapter, the department may ask for and the court
is authorized to assess a wviolator for the cost o©f the
investigation or monitoring survey which led to the
establishment of the violation and any expense incurred by

the state in removing, correcting, or terminating any of the

-3- SB 211
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adverse effects upon water quality resulting from the

unauthorized discharge of pollutants. Eests EXCEPT AS

OTBERWISE REQUIRED BY FEDERAL LAW OR THE TERMS OF A FEDERAL

GRANT, COSTS and expenses recovered by the department under

this section must be deposited in the environmental guality

protection fund established in 75-10-704."

Section 5. section 75-10-704, MCA, is amended to read:

"75-10-704. Environmental guality protection fund. (1)
There is created in the state special revenue fund an
environmental quality protection fund to be administered as
a revolving fund by the department. The department is
authorized to expend amounts From the fund necessary to

carry out the purposes of Title 75, chapter 5, part 6, and

this part,

(2) The fund may be used by the department only to

carry out the provisions of Title 75, chapter 5, part &, and

this part and for remedial actions taken by the department
pursuant to this part in response to a release of hazardous

or deleterious substances. The department may use money that

is deposited in the fund pursuant to subsection (4)(a) only

o carry out the purposes of this part. The department may

use money that is deposited in the fund pursuant to

subsection (4)(b) only to carry ocut the purposes of Title

75, chapter 5, part 6.

(3) The department shall:

~4- SB 211
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(a) establish and implement a system for prioritizing

sites for remedial action under this part based on potential

effects on human health and the envircnment; and
{b) investigate, negotiate, and take legal action, as

appropriate under this part, to identify responsible

parties, to obtain the participation and financial
contribution of responsible parties for the remedial action,
to achieve remedial action, and to recover costs and damages
incurred by the state.

(4) There must be deposited in the fund:

{a) Eor the purposes of this part:

{i) ail penalties, natural resource damages, and
remedial action costs recovered pursuant to 75-10-715;

tb¥{ii) all administrative penalties assessed pursuant
to 75-10-714 and all civil penalties assessed pursuant to
75-10-711(5);

te¥(iii) funds appropriated to the fund by the
legislature; and

td¥{iv) funds received from the interest income of the
resource indemnity trust fund pursuant to 15-38-202; and

{b) for the purposes of Title 75, chapter 5, part 6:

{i) all penalties collacted under Title 75, chapter &5,

part 6; and

(ii) all investigation and monitoring  costs_ and

department expenses recovered pursuant to 75-5-635.

-5 sp 211
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{5) Whenever a legislative appropriation is

insufficient to carry out the provisions of Title 75,

chapter 5, part 6, or the provisions of this part and

additional money remains in the fund, the department shall
seek additional authority to spend money from the fund
through the budget amendment process provided for in Title
17, chapter 7, part 4.

(6) Whenever the amount of money 1in the fund is

insufficient to carry out remedial action under this part,

the department may apply to the governor for a grant from
the environmental c¢ontingency account established pursuant
to 75-1-1101.

(7} The department shall submit to the legislature at
the beginning of each regular session a complete financial
report on the fund, including a description of all
expenditures made since the preceding report.”

-End~

-6- SB 211
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SENATE BILL NO. 211

INTRODUCED BY HARP

A BILL FOR AN ACT ENTITLED: “AN ACT INCREASING THE MAXIMUM
PENALTIES THAT MAY BE ASSESSED FOR VIOLATIONS OF TITLE 75,
CHAPTER 5, PART 6, MCA; PROVIDING THAT PENALTIES AKD COSTS
RECOVERED BY THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES UNDER TITLE 75, CHAPTER 5, PART 6, MCA, MUST BE
DEPOSITED IN THE ENVIRONMENTAL QUALITY PROTECTION FUND; AND
AMENDING SECTIONS 75~5-631, 75-5-633, 75-5-634, 75-5-635,

AND 75-10-704, MCA."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA :
Section 1. Section 75-5-631, MCA, is amended to read:
"J5-5-631., Civil penalties -- injunctions not barred.

(1) A person who violates this chapter or a rule, permit,

effluent standard, or order issued under the provisions of

this chapter shall be subject to a civil penalty not to
exceed $:07888 $25,000. Each day of viclation conseitutes

MAY-CONSPEPHPE CONSTITUTES a separate violation,

(2) Action under this section does not bar enforcement
of this chapter or of rules or orders issued under it by
injunctien or other appropriate remedy.

(3) The department shall institute and maintain any

enforcement proceedings in the name of the state.
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{4) IN DETERMINING THE AMOUNT QF ANY PENALTY ASSESSED

PURSUANT TO THIS SECTION, THE DEPARTMENT SHALL TAKE INTO

ACCOUNT:

(A} THE NATURE, CIRCUMSTANCES, EXTENT, AND GRAVITY OF

THE VIOLATION: AND

(B) WITH RESPECT TO THE VIOLATOR, HIS ABILITY TO PAY,

ANY PRIOR HISTORY OF SUCH VIOLATIONS, THE DEGREE OF

CULPABILITY, THE ECONOMIC BENEFIT OF SAVINGS, IF ANY, TO THE

VIOLATOR RESULTING FROM THE VIOLATOR'S ACTION, AND ANY OTHER

MATTERS AS JUSTICE MAY REQUIRE,

(5) THE DEPARTMENT SHALL ESTABLISH BY RULE, PURSUANT TO

75-5-201, A CLEAR AND CONCISE DESCRIPTION OF CATEGORIES OF

VIOLATIONS AND THE CORRESPONDING PENALTIES THAT THE

DEPARTMENT WILL SEEK UNDER THIS SECTION. THE DESCRIPTION

MUST INCLUDE=

tAY & RANGE OF PENALTIES FOR EACH CATEGORY THAT

CONSIDERS THE FACTORS IN SUBSECTION (4):-ANB.

tB)y—-A-SPEEIFPiC-biSY-OP-PHE-FPAEPORS-?0-BE-CONSIDERED——IN

BEPERMEINENG ~WHAT-CONSPIPHPES -A-SEPARATE-BAY-OF ~-¥IObATION-AND

UNBER- -WHA®--€1RCUMSFANCES—FHE-DEPARTMENE -WibE-SEEK-SEPARAPE

PENALRTIES-FOR-EACH-BAY-GP-VIOhATPEONT

(6) THE DEPARTMENT SHALL, UPON NOTIFYING ANY PERSON

THAT HE 1S OR MAY BE SUBJECT TO A PENALTY PURSUANT TO THIS

SECTION, PROVIDE THAT PERSON WITH A COPY OF THE LIST QOF

PENALTIES DESCRIBED IN SUBSECTION (5)."

-2- SB 211
THIRD READING

AS AMENDED



10
11
12
13
14
15
16
17
18
12
20
21
22
23
24

25

SB 0211/03

Section 2. section 75-5-633, MCA, is amended to read:

*75~-5-633. Penalties for falge statements and
falsifying monitoring. Any person who knowingly makes any
false statement, representation, or certificaticn in any
application, record, report, plan, or other document filed
or required to be maintained under this chapter or who
falsifies, tampers with, or knowingly renders inaccurate any
monitoring device or method required to be maintained under
this chapter shall upon conviction be punished by a fine of
not more than $167066 $25,000 or by imprisonment for not
more than 6 months, or both."

Section 3. Ssection 75-5-634, MCA, is amended to read:

"75-5-634. Fines to go to genera® environmental guality

protection fund. Fines collected, except those collected in
4 justice's court, shall be deposited to the state--general

environmental quality protection Eund established in

75-10-704."

Section 4. section 75-5-635, MCA, is amended to read:

*75-5-635. Costs and expenses - recovery by
department. In a civil action initiated by the department
under this chapter, the department may ask for and the court
is authorized to assess a violator for the cost of the
investigation or monitoring survey which led to the
establishment of the viclation and any expense incurred by

the state in removing, correcting, or terminating any of the

-3- 8B 211
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adverse effects upon water gquality resuylting from the

unauthorized discharge of pollutants. Eeses EXCEPT AS

OTHERWISE REQUIRED BY FEDERAIL LAW OR THE TERMS OF A FEDERAL

GRANT, COSTS and expenses recovered by the department under

this section must be deposited in the environmental gquality

protection fund established in 75-10-704."

Section 5. Section 75-10-704, MCA, is amended to read:

*75~10-704. BEnvironmental guality protection fund. (1)
There is created in the state special revenue fund an
environmental quality protection fund to be administered as
a revolving fund by the department. The department is
authorized to expend amounts £from the fund necessary to

carry out the purposes of Title 75, chapter 5, part 6, and

this part.
{2) The fund may be used by the department only to

carry out the provisions of Title 75, chapter 5, part 6, and

this part and for remedial actions taken by the department
pursuant to this part in response to a release of hazardous

or deleterious substances. The department may use money that

is depeosited in the fund pursuant to subsection (4)(a) only

to  carry out the purposes of thig part. The department may

use money that is deposited in the fund pursuant to

Subsecticn (4)(b) only to carry out the purposes of Title

75, chapter 5, part 6.

(3) The department shall:

-4- s8 211
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{(a) establish and implement a system for prioritizing
sites for remedial action under this part based on potential
effects on human health and the environment; and

(b} investigate, negotiate, and take legal action, as

appropriate under this part, to identify responsible

parties, to obtain the participation and financial
contribution of responsible parties for the remedial action,
to achieve remedial action, and to recover costs and damages
incurred by the state.

{4} There must be deposited in the fund:

{ay for the purposes of this part:

i) al11 penalties, natural resource damages, and
remedial action costs recovered pursuant to 75-10-715;

tb¥{ii) all administrative penalties assessed pursuant
to 75-10-714 and all civil penalties assessed pursuant to
75=10-711{5}:

ter{iii) funds appropriated to the fund by the
legislature; and

td¥{iv) funds received from the interest income of the
resource indemnity trust fund pursuant to 15-38-202; and

{b) for the purposes of Title 75, chapter 5, part 6:

(i) all penalties collected under Title 75, chapter 5,

part 6; and

(ii) ailil investigation and monitoring costs and

department expenses recovered pursuant to 75-5-635.

—5- SB 211
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(5) Whenever a legislative appropriation is

insufficient to carry out the provisions of Title 75,

chapter S, part 6, or the provisions of this part and

additional money remains in the fund, the department shall
seek additional authority to spend money from the fund
through the budget amendment process provided for in Title
17, chapter 7, part 4.

{6) Whenever the amcount of money in the fund 1is

insufficient to carry out remedial action under this part,

the department may apply to the governor for a grant from
the environmental contingency account established pursuant
to 75-1-1101.

{7) The department shall submit to the legislature at
the bpeginning of each reqular session a complete financial
repcrt on the fund, including a description of all
expenditures made since the preceding report.”

-End-

-6- SB 211



HOUSE STANDING COMMITTEE REPORT

April 2, 1991
Page 1 of 2

Mr. Speaker: We, the committee on Natural Rescurces report

that Senate Bill 211 {third reading copy -- blue) be concurred
in as amended .

Signed: ﬂd-g» @»—u
= Bob’ Ral";ﬁlﬁ.rman
Carried by: Rep. Wanzerried

And, that such amendments read:

1, Title, lines €& through 9.

Following: "MCA;" on line &

Strike: the remainder of line 6 through "FUND:;™ on line 9
Insert: "ESTABLISHING FACTORS THAT THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES SHALL CONSIDER IN REACHING A SETTLEMENT;*

2., Title, lines 10 and 11.

Following: “75-5-631" on 1ine 10

Strike: ",”

Insert: “AND®

Following: "75-5-633,"

Strike: the remainder of line 10 through "75-10-704," on line 11

3., Page 1, line 12.
Following: 1line 11
Insert: " STATEMENT OF INTENT

It is the legislature's intent that the department of health
and environmental sciences develop penalty guidelines to ensure
that the civil penalty provided by 75-5-631 is fairly applied by
the department in reaching settlement agreements with persons who
have violated Title 75, chapter 5, part 6. The legislature
recognizes that the department may, in its initial filings, seek
the maximum penalty of $25,000 for each day of violation.
However, it is the legislature's intent that the actual amount
assessed in a settlement reflect the factors listed in 75-5-
§31(4) and that the department apply these factors uniformly to
all violators.

This bill does not direct the department to adopt rules to
ensure the uniform application of the factors listed in 75-5-
631(4). The enforcement guidelines developed by the department
should inciude a process for applying the factors to each

690B175C.HSF

April 2, 1991
Page 2 of 2

viclator, guidance for determining the amount to request in a
civil complaint, and, most importantly, a format for determining
an equitable settlement value. The format may include a clear
and concise description of penalty settlement ranges by type of

violation. The department should complete the guidelines by
October 1, 1991."

4. Page 2, lines 1 and 2.

Following: "{4)" on line 1

Strike: "IN through "TO" on line 2
Insert: "When seeking penalties under"

5. Page 2, line 3.

Following: “ACCOUNT"

Insert: “the following factors in determining an appropriate
settlement, if any, subsequent to the filing of a complaint®

6. Page 2, lines 7 and 8.
Following: "VIOLATIONS,™ on line 7
Strike: *THE DEGREE OF CULPABILITY,"

7. Page 2, line 8.
Strike: “oF"
Insert: *“or"

B. ‘Page 2, lines 11 through 25,
strike: subsections (5) and (6) in their entirety

9. Page 3, line 12 through page &, line 16,
Following: line 11 on page 3
Strike: sections 3 through 5 in their entirety
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SENATE BILL NO. 21

INTRODUCED BY HARP

A BILL FOR AN ACT ENTITLED: “AN ACT INCREASING THE MAXIMUM
PENALTIES THAT MAY BE ASSESSED FOR VIOLATIONS OF TITLE 75,
CHEAPTER 5, PART 6, MCA; PROViDING-PHAT-PENALTIES--ANB--€0S9S
RECOVERED--B¥——PHB--BEPARTMENF--OF—-HEALTH-ANB-ENVERONMENTAL
SEIENCES-UNBER-PIPLE~-755 -CHAPPER-5+-PARE~~67--MEA7--HMUSP--BRE
DEPOSIPEB--IN--PHH--ENYIRONMENPAL--QUADIPY--PROPECTION-FPUND;

ESTABLISHING FACTORS THAT THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES SHALL CONSIDER IN REACHING A

SETTLEMENT; AND AMENDING SECTIONS 75-5-631y AND 75-5-633,

F5-5-6347-35-5-6357-AND-75-16-70647 MCA."

STATEMENT OF INTENT

IT IS THE LEGISLATURE'S INTENT THAT THE DEPARTMENT OF

HEALTH AND ENVIRONMENTAL SCIENCES DEVELOP PENALTY GUIDELINES

TO ENSURE THAT THE CIVIL PENALTY PROVIDED BY 75-5-631 IS

FAIRLY APPLIED BY THE DEPARTMENT IN REACHING SETTLEMENT

AGREEMENTS WITH PERSONS WHO HAVE VIOLATED TITLE 75, CHAPTER

5, PART 6. THE LEGISLATURE RECOGNIZES THAT THE DEPARTMENT

MAY, IN ITS INITIAL FILINGS, SEEK THE MAXIMUM PENALTY OF

$25,000 FOR EACH DAY OF WIOLATION. HOWEVER, IT IS THE

LEGISLATURE'S INTENT THAT THE ACTUAL AMOUNT ASSESSED IN A

SETTLEMENT REFLECT THE FACTORS LISTED IN 75-5-631(4) AND
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THAT THE DEPARTMENT APPLY TEESE FACTORS UNIFORMLY TO ALL

VIOLATORS.

THIS BILL DOES NOT DIRECT THE DEPARTMENT TO ADOPT RULES

TQ ENSURE THE UNIFORM APPLICATION QOF THE FACTORS LISTED IN

75-5-631{4). THE ENFORCEMENT GUIDELINES DEVELOPED BY THE

DEPARTMENT SHOULD INCLUDE A PROCESS FOR APPLYING THE FACTORS

TO EACH VIOLATOR, GUIDANCE FOR DETERMINING THE AMOUNT TO

REQUEST IN A CIVIL COMPLAINT, AND, MOST IMPCRTANTLY, A

FORMAT FOR DETERMINING AN EQUITABLE SETTLEMENT VALUE. THE

FORMAT MAY TNCLUDE A CLEAR AND CONCISE DESCRIPTION QF

PENALTY SETTLEMENT RANGES BY TYPE OF VIGLATION. THE

DEPARTMENT SHOULD COMPLETE THE GUIDELINES BY OCTOBER 1,

1991.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 75-5-631, MCA, is amended to read:
®75-5-631. Civil penalties -- injunctions not barred.

{l1) A person who viclates this chapter or a rule, permit,

effluent stan&ard, or order issued under the provisions of

this chapter shall be subject to a civil penalty not to
exceed $187988 $25,000. Each day of violation consticutes

MAY-B8ONSTEIPEPE CONSTITUTES a separate violation.

{2) Action under this section does not bar enforcement
of this chapter cr of rules or orders issued under it Dby

injunction or cther appropriate remedy.

—2- §B 211
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{3} Tha department shall institute and maintain any
enforcement proceedings in the name of the state.

(4] IN-PEPHRMINING-THE-AMOGHNT-OP-ANY¥--PENALP¥--ASSESSER

PURSUANT--P0 WHEN SEEKING PENALTIES UNDER THIS SECTION, THE

DEPARTMENT SHALL TAKE INTO ACCOUNT THE FOLLOWING FACTORS IN

DETERMINING AN APPROPRIATE SETTLEMENT, IF ANY, SUBSEQUENT TO

THE FILING OF A COMPLAINT:

(A) THE NATURE, CIRCUMSTANCES, EXTENT, AND GRAVITY OF

THE VIOLATION; AND

{B) WITH RESPECT TO THE VIOLATOR, HIS ABILITY TO PAY,

ANY PRIOR HISTORY OF SUCH VIOLATIONS, 9PHE--DEGREE--6F

SYbPABEIEIP¥y THE ECONOMIC BENEFIT BF OR SAVINGS, TF ANY, TO

THE VIOLATOR RESULTING FROM THE VIQLATOR'S ACTION, AND ANY

QTHER MATTERS AS JUSTICE MAY REQUIRE.

153 --PHE-DEPARYMENT-SHADh-ESTAREESH-BY¥-RUEEF-PHRSBANY-P8

35-5-2817-A-€bBAR-ANB~-EONEISE-DESERIPFPION-OP-—CATEGORIES——OP

YIGLATIONS---AND---FPHE---CORRESPONDING - -PENALTIES—-FHAT--THE

BEPARTMENY-Wibb-SEEK-UNPER--FHIS--SBCPIONT-—PHE--BBSEREIPPION

MUSE®-ENEEHBE:

tAY--A-——RANGE--©F--PENALTIES—~POR-—EACH--CAFEGORY¥--FHA®

ECONSIPERG-PHE-PACTORS-EIN-SUBRSECPION-¢4yr~ANBT

tB3-—A-SPECIFPIE-LISP-GF-PHE-PACPORS-FO-BRE-E6NSIBEREB--IN

BEPERMINING-WHAT-CONSTIFUTES-A-SEPARATE-PAY-OF-YiIOEATION-AND

UNDER--WHAP--CIREEMSTANEES—FHE-DEPARPMENT-WILE-SEEK-SEPARAPE

PENALPIBS-FPOR-EACH-DAY-OF-VIOLAFIEGN~

-3~ SB 211
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+63-~-PHE-BEPARPMENE~SHALLy~—HPON--NOPIF¥ING--ANY--PERSON

PHAP--HE-~IS-OR-MA¥-BE-SERJIECT-FO-A-FENALP¥-PERSUANT-FO-PHIS

SEEFION7-PROVIBE-FHAP-PEROON-WI?H-A--E6F¥--OP--FHE--bLIS5?--OP

PENARFIES-BESERIBED-IN-SHBSEEFFON-t54<"

Section 2. Section 75-5-633, MCA, is amended to read:

"75-5-633. Penalties for false statements and
falsifying monitoring. Any person who knowingly makes any
false statement, representation, or certification in any
application, record, report, plan, or other document £filed
or required to be maintained under this chapter or who
falsifies, tampers with, or knowingly renders inaccurate any
monitoring device or method required to be maintained under
this chapter shall upon conviction be punished by a fine of
not more than $%87080 $25,000 or by imprisonment for not
mere than & months, ¢r both."

Seetiton-3r--Sectian-35-5-634;-MEAy-its-amended-to-reads:

835-5-634-—-Fines-te-go-to-general envirenmentai-quaiity

pretestion funds-Fines-coilectedr-except-those-cottected-in
a-justicals-courty-shati-be-depasited-to-the-~acate--generat

environmentat---quaiity---protection fynd estabiished——in

#5-19-70474
Seerion-4-—-Geetion-35-5-635;-MEA7-ta—amended-to-reads
435-5-6355—~Costs--—and-—-expensesy—---—--~ recovery———-by

deparementz—--in—-a--civit-ncrton-tnitiated-by-the-department

nnder-this—chaptery-the-departaent-may-asik-for-and-the-cenre

-4- SB 211
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is-authorized-to—assess-a--viotator--fer--the--eaat——of——the
investigation—--or---monitering-—-survey--which--ted--to—-the
estabiishment-of-ehe-vistation-and-any-expense——-inenrred-——by
the-state-in-removingy-correctingy-or-terminating-any-of-the
adverse——effecta——upon—-wakter--quality-—-resglring--£frem——che

unanthorized---discharge--of-~peiiuncants: Eeosts ENEEPP--AS

OFYHERWISE-REQUIRED-BY-FPEBERAL-CAW-OR-THH-PERMS-OFP-A--FEDERADL

GRANTY-—-€05PS and-expenses-recovered-by-the—department-under

this-section-must-be-deposited-tn-the-environmentat-—quatiey

pratection-fund-estabiished-in-F5-18-784:08

Section-5r--Section—75-16-F047-MEAr-is-amended-to-read:

£35-328-704--—-Environmentai--quatity-proteccion-funds-—{13¥
Phere-its-created--in--the--seatp--speciat--revenue—-fund--an
environmentat--quaiity-protection-fund-to-be-administered-as
a-reveiving-—fund--by--the--departmene-—-Fhe—-department——is
suthorized——to-—expend--ameunts—-from-—-the-fund-neeceasary—te

earry-sut-the-purposes-of Pitie-F57-chapter-57-part--67--and

this-pares
t+2y~~Fhe--fund--may--be--used--by-the-department-oniy—te

carry-out-the-provisions-of Pitie-3}57-chapter-57-part—&7-and

this-pare-and-feor-remediai-actions-taken-by--the--department
puranank--te-this-pare-in-response-ees-a-retease-of-hazardous

ar-deletpricus-substances;-Fhe-department-may-use-money-that

is-deposteed-in-the-£fund-pursuant-teo-subsection-{t4jtay--onty

ta--sAarry-—-ouk-the-purpeses-sf-this-partr~-Fhe-department-may

—5- $B 211
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use--money-—ehat-—is--deposieead--in--the--fund--pursuant--te

subsection-{4itbr-onty-to-carry-out-che—-purposes——-of——FPicie

F57-chapter-Sy-park-6+

+3¥y—-Phe-deparement-shati+
fu1-—estabiish—ﬂand—‘impiement-a-system-for-prioriéiting

sices-for-remedini-aceion under-this-part based-on-potential

effeces—an-hmman-hentth-and-che-environmenss—and
{by-—investigate;—negotiate;—and-take-tegat--actiony;-—-as

appropriate-—--under---this--partry--to--identify--responsibile

partiesy--to——obtain--—the---participation---and---financint
contribution-ef-responsiblie-parties-for-the-remediai-actionsy
to-achisve-remediat-actiony-and-to-recover-cesta-and-damages
tnecurred-by-the-states
t4y--Fhere-musk-ba-depasitad-in-the-funds

tay-——for-the—-purposes-of-this-park:

fi}-~-ati---penatties;-—-—naturai--rescurce—-damages;--ang
remedtat-action-¢osta-vrecovered-pursuant-to-#5-10-7157
tby{it}-ari-administravive-penatcies-—-assesned-—-pursuant
£0--75~18-F14--and--ati-civii-penatties-assessed-pursuank-to
75-10-73345+%7
teytiii}-funds-—-apprepriated--to-—-the---fand---by—--the
tegistatures-and
tdrtivy-funda--reeceived--from—the-interest-income-of-the
ressurce—indemnity-trust-fund-pursuane-ta-15-38-262;-and

thi-—for-the-purposes-of-Firie-35;-chapter-Sy-part—6=<

-6- SB 211



Ww N e

® ~

11
12
13
14
15
16
17
18
15

2q

SB 0211/04

$iy--ati-penatties-ecaiteeted-under-fitie-35;-chapter--5¢

part-6;-and

t+i)-23¥---investigation—--and--—-monitoring-~-costs—-and

departmant—expenses—recovered-purseant—-ta-35-5-35+

t5)--Whenever-—---a-—---itegistative-———-apprepriatton----ts

insuffretent~to--carry--out the--provisions-—of--Fitie-~#57

chapter--5y--page--67-—or the--provisitens--of-this-part-and

additionai-money-remains-in-—the-fundy-the--department--shaii
seak-—additional--authority-—te--spend--money--£frem-the-fund
through-the-budget-amendment-proceas-provided-for--in——-Fitie
t¥r-chapter-77-parc-—4-
t6}—-Whenaever--the--amopne--of--meney-—tn--cha--fund-—is

insufficient-—to--carry-out-remedial-action under-this-party

the-department-may-appiy-to-the-governor-for--a-—grant——frem
the-—-envireamental-—contingency-accsunt-established-pursvant
to-¥5-1-1181<
+#y~-Fhe-department-shalti-submit-to-the--itegisiature--at
the--peginning-—-of-each-reguiar-session-a-compiete-financial
report--on--phe—-fnndr—-inctuding--a--deseription---of-——aii
expenditures-made-since-the-preceding-reportst

—-Engd-

7= sB 211





