SENATE BILL NO. 206

INTRODUCED BY HALLIGAN

IN THE SENATE

JANUARY 28, 1991 INTRCDUCED AND REFERRED TO COMMITTEE
ON TAXATION,

FIRST READING.

FEBRUARY 18, 1991 COMMITTEE RECOMMEND BILL

DO PASS AS AMENDED, REPORT ADOPTED.
FEBRUARY 19, 1991 PRINTING REPORT.
FEBRUARY 21, 1991 SECOND READING, DO PASS AS AMENDED.
FEBRUARY 22, 1991 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 49; NOES, 0.

TRANSMITTED TO HOUSE.
IN THE HOUSE

MARCH 4, 1991 INTRODUCED AND REFERRED TO COMMITTEE
‘ ON BUSINESS & ECONOMIC DEVELOPMENT.

FIRST READING.

MARCH 11, 1991 COMMITTEE RECOMMEND BILL BE
CONCURRED IN. REPORT ADOPTED.

MARCH 12, 1991 SECOND READING, CONCURRED IN.

MARCH 14, 1991 THIRD READING, CONCURRED IN.

AYES, 98; NOES, 0.
RETURNED TO SENATE.
IN THE SENATE
MARCH 15, 1991 RECEIVED FROM HOQUSE.
| | SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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ILL NO. 2&

INTRODUCED BY ¥ #&_z v
Z

A BILL FOR AN ACT ENTITLED: “BRN ACT REVISING THE LAWS
RELATING TO THE ADMINISTRATION OF BEER AND WINE LICENSES,
SPECIAL LICENSES, AND ALL-BEVERAGES LICENSES; LIMITING
CONCURRENT APPLICATIONS FPOR THE SAME PREMISES; PROHIBITING
FOR 5 YEARS AN APPLICATION FOR A LICENSE IN THE VICINITY OF
ONE THAT WAS DENIED BECAUSE OF ADVERSE AND SERIOUS EFFECTS
ON THE WELFARE OF THE PEOPLE RESIDING IN THE VICINITY;
ALLOWING THE DEPARTMENT OF REVENUE TO PLACE SPECIAL
RESTRICTIONS ON LICENSES; REQUIRING A DETERMINATION OF
PUBLIC CONVENIENCE AND NECESSITY BEFORE TRANSFER OF LOCATION
OF A LICENSE; REQUIRING THE DEPARTMENT TQ INVESTIGATE
MATTERS RELATING TO LICENSE APPLICATIONS; ALLOWING THE
DEPARTMENT TO DENY A LICENSE BASED UPON A FALSE STATEMENT IN
AN ORIGINAL OR RENEWAL APPLICATION OR MADE AT A HEARING ON
AN APPLICATION; ALLOWING THE DEPARTMENT TO REVOKE A LICENSE
OR REFUSE RENEWAL OF A LICENSE IF THE LICENSEE NO LONGER
MEETS LICENSING CRITERIA; AND AMENDING SECTIONS 16-1-302,
16-4-203, 16-4-207, 16-4-402, 16-4-404, 16-4-405, AND
16-4-406, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Limits on concurrent
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applications. (1) An application for the issuance of a new
license or for the transfer of an existing license may not
be considered by the department if a previous application
for the same premises is pending. An application is
considered pending if a final decision:

(a) has not been made by the department; or

{b) has been made by the department but:

{i) a petition for judicial review can still be filed
or has been filed: or

(ii) an appeal to the Montana supreme court can still be
filed or has been filed.

{2) This section does not prevent the department from
considering more than one application for the same location

pursuant to competition for a last available license.

NEW SECTION. Section 2. penial of appliication based on

effects on pecple residing in vicinity — five year
moratorium. (1) If an application for the issuance of a new
license or for the transfer of an existing license has been
denied because of a finding that the welfare of the peocple
residing in the vicinity of the prenises proposed for
licensing would be adversely and seriously affected, the
department may not consider an application or issue any
retail license, special permit, or special license for those
premises for 5 vyears. The prohibition period commences on

the date of the final agency decision or, if Judicially

-2- INTRODUCED BILL
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reviewed, on the date of a final judicial decision that
determines or affirms the adverse and serious effect on the
welfare of the people residing in the wvicinity of the
premises proposed for licensing.

{2) If an application is withdrawn after a hearing has
been held in which testimony is received regarding the
adverse and serious effect on the welfare of the people
residing in the wvicinity of the premises proposed for
licensing, the effect cof the withdrawal is the same as if a
final decision had been made that found that the welfare of
the pecple residing in the vicinity of the premises proposed
for licensing would be adversely and seriously affected. The
S-year prohibition against considering an application or
issuing a license for that wvicinity commences on the date of
the withdrawal.

Section 3. Section 16-1-302, MCA, is amended to read:

"16-1-302. Punctions, powers, and duties of department.
The department shaii--have has the following functions,
duties, and powers:

{l) to buy, import, have in its possession for sale,
and sell liquors and table wine in the manner set forth in
this code;

{2) to control the possession, sale, and delivery of
liqguors in accordance with the provisions of this code;

(3) to determine the municipalities within-whieh where
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state liquor stores shaii are to be established throughout
the state and the situation of the stores within every—such

municipatity these municipalities;

(4) to lease, furnish, and equip any building or 1land
required for the operation of this code;

{(5) to buy or lease all plants and equipment it may
consider necessary and useful in carrying into effect the
objects and purposes of this code;

(6§) to employ store managers and also every officer,
investigator, clerk, or other employee required for the
operaticon or <carrying out of this code and to dismiss the
same them, fix their salaries or remuneration, assign them
their title, define their respective duties and powers, and
to engage the service of experts and persons engaged in the
practice of a profession, if deemed-expedient considered
appropriate;

{7) to determine the nature, form, and capacity of all
packages to be used for containing liquor kept or sold under
this code;

(8) to grant and issue licenses under and in pursuance
to this code;

(9) to place special restrictions on the use of a

particular license, which must be endorsed upon the face of

the license, if the special restrictions are made pursuant

to a hearing held in connection with the issuance of the

- -
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license or if the special restrictions are agreed to by the

licensee;

€95(10) without +in-any-way limiting or being limited by
the foregoing, to do all such things as—-are---deemed
considered necessary or advisable by the department for the
purpose of carrying into effect the provisions of this code

or the rules made thereunder under the provisions of this

code."

Section 4. Section 16-4-203, MCA, is amended to read:

"16-4-203. Determination of public convenience and
necessity. Any An original license issued pursuant to
16-4-104, 16-4-201, or 16-4-202 subsequenkt--to-Aprii-38;

13747 or the transfer of location of a license shat® may be

tssued approved only upon if the department having-first has
determinedy--upen--a--hearing--hetd--pursuant-to—the-Montana
Admintstratbive-Procedure-Acty that the isswance or transfer
of swel the license is justified by public convenience and
necessity."

Section 5. Ssection 16-4-207, MCA, is amended to read:

"16-4-207. MNotice of application -- investigation -—-

publication -- protest. (1) When an application has been
filed with the department for a license to sell alcoholic
beverages at retail or to transfer a retail license, the

department shall investigate the application as provided _in

16-4-402. If after the investigation the department does not
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discover a basis to deny the application, the department

shall promptly publish in a newspaper of general circulation
in the city, town, or county from which the application
comes a notice that the applicant has made application for a
retail license and that protests against the issuance of a
license to the applicant by a perscn who has extended credit
to the transferor or residents of the county from which the
application comes or adjeining Montana counties may be
mailed to a named administrator in the department of revenue
within 10 days after the final notice is published. HNotice
of application for a new license shat} must be published
once & week for 4 consecutive weeks, Notice of application
for transfer of a license shat® must be published once a
week for 2 consecutive weeks. Notice may be substantially in
the following form:
NOTICE OF APPFLICATION FOR RETAIL
ALL-BEVERAGES LICENSE
Notice is hereby given that on the .... day of ....,
1%.., one {name of applicant) filed an application for a
retail all-beverages license with the Montana department of
revenue, to be used at {describe lacation of premises where
beverages are to be sold).y-and-pretests-by-& A person who
has extended credit to the transferor er and residents of
viee.. coOuntiesy-if-any-thera-bey; may protest against the

issuance of such the license. Protests may be mailed to

.-6_
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««.., department of revenue, Helena, Mcntana, on or before
the ..., day of ...., 19...
Dated ....... .0 Signed ....... ... . es

ADMINISTRATOR

(2) Each applicant shall, at the time of filing his
application, pay to the department an amount sufficient to
cover the costs of publishing the notice.

{3) If the administrator receives no written protests,
the department may issue or transfer the license without
holding a public hearing. If written protests by a4 person
who has extended credit to the transferor or residents of
the county from which the application comes or adjoining
Montana counties against the issuance or transfer of the
license are received, the department shall hold a public
hearing at its office in Helena."

Section 6. section 16-4-402, MCA, is amended to read:

"16-4-402. Application —- investigation. (1) Prior to
the issuance of any a license under this chapter, the
applicant shall file with the department an application in
writing, signed by the applicant and containing asuch
information and statements relative to the applicant and the
premises where the alcoholic beverage is to be sold as may
be required by the department. The application shsil must be
verified by the affidavit of the person making the-same it

before a perscn authorized to administer oaths.
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{2) (a) Upon receipt of a completed application for a
license under this code, accompanied by the necessary
license fee or letter of credit as provided in
16-4-501(7)(£f), the department shall within 30 days make a
thorough investigation of all matters pertaining-thereto

relating to the application. and The department shall

determine whether:

(i) =uech the applicant is qualified to receive a
license and;

(ii) his premises are suitable for the carrying on of
the business; and

(iii) whether the requirements of this code and the
rules promulgated by the department are met and complied
with.

{b) This sgubsection (2) does not apply to a catering
endorsement provided in 16-4-204(2) or a special permit
provided in 16-4-301.

{3} Upon proof that any an applicant made a false
statement in any part of the original application, in_any

part of an_ annual renewal application, or in any hearing

conducted pursuant to an application, the application for

the license may be denied, and if issued, the license may be

revoked. "
Section 7. sSection 16-4-404, MCA, is amended to read:

"16-4-404. Protest period -- contents of license ——

_8_
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posting —- privilege —- transfer. (1) No license may be
issued until on or after the date set in the notice Ffor
hearing protests.

(2) Every license issued under this code shall set
forth state the name of the person to whom it is issued, the
location, by street and number or other appropriate specific
description of lecation if no street address exists, of the
premises where the business is to be carried on under said
the license, and such other information as the department
shati~--deem considers necessary. If the licensee is a
partnership or if more than one person has amy interest in
the business operated under the license, the names of all
perscns in the partnership or interested in the business
must appear on the license. Every license must be posted in
a congpicuous place on the premises wherein in which the
business authorized under the license is conducted, and sauech
the 1license shatl must be exhibited upon request to any
authorized representative of the department or to any peace
officer of the state of Montana.

{3) Amy A license issued under the provisions of this

code sheii-be-considered is a privilege personal to the

licensee named in the 1license and shati-be-goed is valid

until the expiration of the license unless sconer revoked or

suspended.

{(4) A license may be transferred to the executor or
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administrator of the estate of any a deceased licensee when
such the estate consists in whole or in part of the business
of selling alcoholic beverages under a license.z;-and-in-such
event-ehe The license may descend or be disposed of with the
licensed business ¢te—--which---tb——-is---appiicable under
appropriate probate proceedings.

{5} {(a) ¥n——the--event-of-a A licensee may apply to the

department for a transfer of the license to different

premises if:

{i1) there has been major loss or damage to the licensed

premises by unforeseen natural causes or-in-case-of;
{ii) expiration--ef the lease of the licensed premises
has expired or;

{iii) ¢tm--the--evane--of in case of rented licensed

premises, there has been an eviction or increase of rent by

the landlord tia-case-of-rented-iicensed-premises}; or

(iv) tn-case-of the licensee has proposed removal of the

license to premises that are as substantially suited for the
retail alcoholic beverages business as the premises proposed
to be vacatedr-the-iticenses-may-appiy-to-the-department-for
a-transfer-of-the-ticense-to-differant-premises.

(b) The department may, tn-itts-discrerion after notice

and opportunity for protest, permit a transfer in such the

cases specified in subsection (5)(a) if it appears to the

department that sueh a transfer is required to do justice to

-10-
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the 1licensee applying for the transfer and is justified by

public convenience and necessity. The department shaii-in-ne

event-nor-for-any-cause-permit may not allow a transfer to
different premises where the sanitary, health, and service
facilities are less satisfactory than such facilities which
that exist or had existed at the premises from which the
transfer is proposed to be made.

{6) Upon a bona fide sale of the business operated
under any & license, the license may be transferred to a
qualified purchaser. No transfer of any a license as to a
person or location shati-be is effective unless and-unti:
approved by the departmenty--and--any. A licensee or
transferee or proposed transferee who operates or attempts
to operate under any a supposedly transferred license prior
to the approval of sueh the transfer by the department.
endorsed upon the license in writing, shati-be is considered
as to be operating without a 1license and the license
affected may be revoked or suspended by the department. The
department may, within its discretion, permit a qualified
purchaser to operate the business to be transferred pending

final approval;-providing if there has not been a change in

location and the application for transfer has been filed
with the department.
{7) Except as provided in subsections (2) through (§)

and 16-4-204, no license sha*: may be transferred or sold
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nor-shalti-it-be or used for any place of business not
described in the license;-previdedr-howevery-that—-such. A
license may be subject to mortgage and other walid liens, in
which event the name of the mortgagee, upon application to
and approval of the department, must be endorsed on the
license,"

Section B. section 16-4-405, MCA, is amended tc read:

"16-4-405. Denial of license. (1) The department may
deny the issuance of a retail alcoholic beverages license if
it determines that the premises propoused for licensing are
of f regular pclice beats and cannot be properly policed by
local authorities.

(2) No A retail 1license may not be issued by the
department for any a premises situated within &ny a zone of
such a city or town where the sale of alcoholic beverages is
prohibited by ordinance, a certified copy of which has been
filed with the department.

(3) Rer-may-a A license under this code may not be
issued if the department £finds from the evidence at the

hearing held pursuant to 16-4-207{3) that:

{a) that the welfare of the people residing in the
vicinity of the piaee premises for which sueh the license is
desired will be adversely and seriously affected;

(b) there is not a public convenience and necessity

justification;

-12-
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(c) the applicant or the premises  proposed for

licensing fail to meet the eligibility or suitability

criteria established by this code; or

(d) that the purposes of this code will not be carried
out by the issuance of sueh the license."

Section 9. section 16-4-406, MCA, is amended to read:

"16-4-406. Renewal -—- suspension or revocation -

penalty. (1) The department may upon its own motion and

shall upon a written, verified complaint of any

1Y

person

investigate the action and cperation of any

b1l

brewer,

wholesaler, or retailer licensed under this code,

(2) %€ Subject to the opportunity for a hearing under

the Montana Administrative Procedure Act, if the department,

after investigation, shaii--have has reasonable cause to
believe that any-sueh a licensee has viclated any--of-—the
provisiens a provision of this code or amy-ruies a rule of
the department, it may, in its discretion and in addition to
the other penalties prescribedsy:

(a) reprimand a licenseey;

{(b) proceed to revoke the license of any--such the

licensee or;

{c) #t-may suspend the same license for a period of not

to-exceed more than 3 months er;

(d) #ft--may refuse to grant a renewal of said the

license upen-the after its expiration theresf; or
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{e) impose a civil penalty not to exceed $1,500+
subject-to-the-opportentty-for-a-hearing-under--the--Montana
Administrative-FProcedure-hct.

{3) IE the department, after investigation, has

reasonable cause to believe that a licensee does not meet

the eligibility criteria established by this code or rules

of the department or that the premises are not suitable

pursuant to the provisions of this code or rules of the

department, it may, in its discretion, proceed to revoke the

license of the licensee or it may refuse to grant renewal of

the license subject te the opportunity of the licensee to

contest the action at a hearing under the Montana

Administrative Procedure Act."

NEW SECTION. Section 10. cCodification instruction.

[Sections 1 and 2] are intended to be codified as an
integral part of Title 16, chapter 4, and the provisions of
Title 16, chapter 4, apply to [sections 1 and 2].

-End-
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APPROVED BY COMMITTEE
ON TAXATION

SENATE BILL NO. 206

INTRODUCED BY HALLIGAN

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LAWS
RELATING TO THE ADMINISTRATION OF BEER AND WINE LICENSES,
SPECIAL LICENSES, AND ALL-BEVERAGES LICENSES: LIMITING
CONCURRENT APPLICATIONS FOR THE SAME PREMISES; PROHIBITING
FOR 5 YEARS AN APPLICATION FOR A LICENSE IN THE VICINITY OF
ONE THAT WAS DENIED BEEAUSB-OP-ABVERSE-AND-SHRIGUI-EPFEETS
ON-PHE-WELPARHE-OP-PHE-PEOPEE-RHESIDEING-IN-—THE--VIEINEP¥ FOR

CERTAIN REASONS; ALLOWING THE DEPARTMENT OF REVENUE TO PLACE

SPECIAL RESTRICTIONS ON LICENSES; REQUIRING A DETERMINATION
OF PUBLIC CONVENIENCE AND NECESSITY BEFORE TRANSFER OF
LOCATION OF A LICENSE; REQUIRING THE DEPARTMENT TO
INVESTIGATE MATTERS RELATING TO LICENSE APPLICATIONS;
ALLOWING THE DEPARTMENT TO DENY A LICENSE BASED UPON A FALSE
STATEMENT IN AN ORIGINAL OR RENEWAL APPLICATION OR MADE AT A
HEARING ON AN APPLICATION; ALLOWING THE DEPARTMENT TQ REVOKE
A LICENSE OR REFUSE RENEWAL OF A LICENSE IF THE LICENSEE NO
LONGER MEETS LICENSING CRITERIA; AND AMENDING SECTIONS
16-1-302, 16-4-203, 16-4-207, 16-4-402, 16-4-404, 16-4-405,
AND 16-4-406, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Limits on concurrent
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applications. (1) An application for the issuance of a new
license or for the transfer of an existing license may not
be considered by the department if a previous application
for the same premises is pending. An application is
considered pending if a final decision:

{a) has not been made by the department; or

{(b) has been made by the department but:

{i) a petition for judicial review can still be filed
or has been filed; or

{ii)} an appeal to the Montana Supreme court can still be
filed or has been Eiled.

{2) This section does not prevent the department from
considering more than cne application for the same location
pursuant to competition for a last available license.

NEW SECTION. Section 2. Denial of application bazssa~on
effects-on-pecpie-residing-—-in--vietntby-—————- five--year --
FIVE-YEAR moratorium, {1) If an application for the issuance
of a new license or for the transfer of an existing license
has been denied becaunse-of-a-finding-that-the-welfare-of-the
people-restding-in-the-vicintty-af-echa-premises-proposed-for
ticensing-wonid-be-adverseiy-and-sericusiy-affected FOR ANY

REASON PROVIDED IN 16-4-405, the department may not consider

an application or issue any retail license, special permit,
or special license for thcse premises for 5 years UNLESS THE

DEPARTMENT, USING THE CRITERIA DESCRIBED IN SUBSECTION (3},

SECOND READING

-2- SB 206
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DETERMINES THAT THE PROPOSED USE IS SIGNIFICANTLY DIFFERENT

FROM THE USE _THAT WAS REJECTED. The prohibition periocd

commences on the date of the final agency decision or, if
judicially reviewed, on the date ef--a—-finai--judictail
decision-that-determines-or-affirms-the-adverse-and--seriouns
effect-on-the-welfare-of-the-peopie-residing-in-ehe-vicintty

ef-the-premises-proposed-for-iicensing THE JUDICIAL DECISION

IS FINAL,

{2) If an application is withdrawn after a hearing has
been held in which testimony is received regarding the
adverse—-and--serious—-effect——on-—-the-weifare-of-the-peopie
restding-in--the--vietntty-—-of--the-—premises--propesed--for

iicensing ANY REASON FOR DENIAL PROVIDED IN 16-4-405, the

effect of the withdrawal is the same as if a final decision
had been made that—-found-—that-the-weifare-of-the-peopie
residing-in--the--viciniey——of-—-the--premises--proposed—-for
ticensing-~would-be-adverseliy-and-seriousiy-affected DENYING

THE APPLICATION FOR ANY REASON PROVIDED IN 16-4-405. The

5-year prohibition against considering an application cor
igsuing a license for that vicinity commences on the date of
the withdrawal.

(3) THE DEPARTMENT SHALI. DETERMINE WHETHER A PROPOSED

USE IS SUBSTANTIALLY DIFFERENT BY CONSIDERING:

(A) THE CAPACITY OF THE PROPOSED USE;

{B} THE NATURE OF THE ESTABLISHMENT;

-3- SB 206
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{C} THE PRESENCE AND CHARACTER OF ANY ENTERTAINMENT;

(D)} THE CHARACTERISTICS OF THE NEIGEBORHOOD.

Section 3. section 16-1-302, MCA, is amended tc read:

*"16-1-302. Functions, powers, and duties of department.
The department shati--have has the following functions,
duties, and powers:

(1) to buy, import, have in its possession for sale,
and sell liquors and table wine in the manner set forth in
this code;

(2) to control the possession, sale, and delivery of
liquors in accordance with the provisions of this code;

(3) to determine the municipalities within-whieh where
state 1liquor stores shail are to he established throughout
the state and the situation of the stores within every--such

municipaiity these municipalities:

(4) to 1lease, furnish, and equip any building or land
reguired for the operation of this code;

{5) to buy or lease all plants and equipment it may
consider necessary and useful in carrying into effect the
objects and purposes af this code;

{6) to employ store managers and also every officer,
investigator, «clerk, or other employee reguired for the
operation or carrying cut of this code and to dismiss the

same them, fix their salaries or remuneration, assign them

-4- 8B 206
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their title, define their respective duties and powers, and

to. engage the service of experts and persons engaged in the

practice of a profession, if deemed--expedient considered

appropriater

(7) to determine the nature, form, and capacity of all
packages to be used for containing liquor kept or sold under
this code;

{(8) to grant and issue licenses under and in pursuvance

to this code;

(9) to place special restrictions on the use of a

particular license, which must be endorsed upon the face of

the license, if the special restrictions are made pursuant

to a hearing held in connection with the issuance o©of the

license or if the special restrictions ace agreed to by the

licensee;

€9%(10) without in-any-way limiting or being limited by
the foregocing, to do 2all such things as--are--deemed
considered necessary or advisable by the department for the
purpose of carrying into effect the provisions of this code

or the rules made thereunder under the provisions of this

code . "
Seaction 4. Section 16-4-203, MCA, is amended to read:
*16-4-203. Determination of public convenience and

necessity. Any An original license issued pursuant to

16-4-104, 16-4-201, or 16-4-202 subsequent--to--Aprii--38¢

~5- SB 206
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39747 or the transfer of location of a license shaii may be

issued approved only upen if the department having-firse has
determinedy-upon—-a-hearing-—heitd-—pursuant--to-—the--Montana

Adminimerabive-—Procedure-Acty, UPON A HEARING HELD PURSUANT

TO THE MONTANA ADMINISTRATIVE PROCEDURE ACT, that the

issuance or transfer of swel the license is justified by

publie convenience and necessity. IF THERE IS NO OPPOSITION

TO THE APPLICATION FOR ISSUANCE OR TRANSFER OF THE LICENSE.,

A HEARING IS NOT REQUIRED."

Section 5. section 16-4-207, MCA, is amended teo read:

"16-4-207. HNotice of application -- investigation --

publication —— protest. (1) When an application has been
filed with the department for a license to sell alcoholic
beverages at retail or to transfer a retail 1license, the

department shall investigate the application as provided in

16-4-402. If after the investigation the department does not

discover a basis to deny the application, the department

shall promptly publish in a newspaper of general circulation
in the «c¢ity, town, or county from which the applicaticn
comes a notice that the applicant has made application for a
retail license and that protests against the issuance of a
license to the applicant by a person who has extended credit
to the transferor or residents of the county from which the
application comes or adjcining Montana counties may be

mailed to a named administrator in the department of revenue
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within 10 days after the final notice is published. Notice
of application for a new license shat* must be published
once a week for 4 consecutive weeks. Notice of application
for transfer of a license shaii must be published once a
week for 2 consecutive weeks. Notice may be substantially in
the following form:
NOTICE OF AFPLICATION FOR RETAIL
ALL-BEVERAGES LICENSE

Notice is hereby given that on the ..., day of ....,
19.., one {name of applicant) filed an application for a
retail all-beverages license with the Montana department of
revenue, to be used at (describe location of premises where
beverages are to be sold).7-and-pretesta-by-a A person who
has extended credit to the transferor or and residents of
tesee. countiesy——if--any-there-bey may protest against the
issuance of such the license, Protests may be mailed to
ven-, department of revenue, Helena, Montana, on or before
the .... day of ...., 19...
Signed ....ivienaan. [

ADMINISTRATOR

{2) Each applicant shall, at the time of £filing his
application, pay to the department an amount sufficient to
cover the costs of publishing the notice.

{3) If the administrator receives no written protests,

the department may issue or transfer the license without
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holding a public hearing. If written protests by a person
whe has extended credit to the transferor or residents of
the county from which the application comes or adjoining
Montana counties against the issuance or transfer of the
license are received, the department shall hold a public
hearing at-ies-cffice-in-Helena."

Section 6. sSection 16-4-402, MCA, is amended to read:

"16-4-402. Application -- investigation. (1) Prior to
the issuance of any a license under this chapter, the
applicant shall £file with the department an application in
writing, signed by the applicant and centaining such
information and statements relative to the applicant and the
premises where the alcoholic beverage is to be sold as may
be required by the department. The application shali must be
verified by the affidavit of the person making the--same it
before a person authorized to administer oaths.

{2) (a) Upon receipt of a completed application for a
license under this code, accompanied by the necessary
license fee or letter of credit as provided in
16-4-501(7){f), the department shall within 30 days make a
thorough investigation of all matters pertaining--therete

relating to the application. and The department shall

determine whether:

(i} =such the applicant is qualified to receive a

license and;
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{ii) his premises are guitable for the carrying on of

the business; and

iii) whether the requirements of this c¢ode and the
rules promulgated by the department are met and complied
with.

(b) This subsection (2) does not apply to a catering
endorsement provided in 16-4-204{2) or a special permit
provided in 16-4-301.

(3) Upon proof that amy an applicant made a false
statement in any part of the criginal application, in any

part of an annual renewal application, or in any hearing

conducted pursuant to an application, the application for

the license may be denied, and if issued, the license may be
revoked. "

Section 7. Section 16-4-404, MCA, is amended to read:

"16-4-404. Protest peried -- contents of license -—-
posting -- privilege —— transfer. (1) No license may be
issued until on or after the date set in the notice for
hearing protests.

(2) Every license issued under this code shall ses
foreh state the name of the person to whom it is issued, the
location, by street and number or other appropriate specific
description of location if no street address exists, of the
premises where the business is to be carried on under =azd

the license, and smeh other information a&a the department
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shati--d4esm cconsiders necessary. If the 1licensee is a
partnership or if more than one person has any interest in
the business operated under the license, the names of all
persons in the partnership or interested in the business
must appear on the license. Every license must be posted in
a conspicucus place on the premiges wherein in which the
business authorized under the license is conducted, and sush
the license shai} must be exhibited upon request to any
authorized representative of the department or to any peace
officer of the state of Montana.

{3) Any A license issued under the provisions of this
code shaii--pe-—considered is a.privilege personal to the
licensee named in the license and shaii--be--goed is wvalid
until the expiration of the licenge unless soconer revcked or
suspended.

{4) A license may be transferred to the executor or
administrator of the estate of any a deceased licensee when
sueh the estate consists in whole or in part of the business
of selling alcoholic beverages under a license.y-and-in-sueh
event-the The license may descend or be disposed of with the
licensed business to---whieh~-~tp--ts--appiicable under
appropriate probate proceedings.

{(5) (a) iIn-the-event-of-a A licensee may apply to the

department for a transfer of the license to different

premises if:
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(1) there has been major loss or damage to the licensed

premises by unforeseen natural causes or-in-ease-of;
{(ii) expiration-¢f Lthe lease of the licensed premises
has expired er;

(iii) in—-ehe--event——of in case of rented licensed

premises, there has been an eviction or increase of rent by
the landlord tin-case-of-rented-iicensed-premisesi; or

iv) in-case-of the licensee has proposed removal of the

license to premises that are as substantially suited for the
retail alcohelic beverages business as the premises proposed
to be vacatedy-the—ticensee-may-appty-to-the-deparement—-for
a-transfer-cf-the-iicense-ro-different-premises,

{b) The department may, in-its-discretion after notice

and opportunity for protest, permit a transfer in sueh the

cases specified in_subsection {5)({a) if it appears to the

department that such a transfer is required to do justice to

the licensee applying for the transfer and is justified by

public convenience and necessity. The department sheti-in-ne

event--neor-—for-any-cause-permit may not allow a transfer to
different premises where the sanitary, health, and service
facilities are less satisfactory than such facilities whieh
that exist or had existed at the premises from which the
transfer is proposed to be made.

(6) Upon a bona fide sale of the business operated

under any a2 license, the license may be transferred to a
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qualified purchaser. No transfer of any a license a&s to a
person or location shati-he is effective unless and--unettd
approved by the departmenty--and--any. A licensee or
transferee or proposed transferee who operates or attempts
to operate under any a supposedly transferred license prior
to the approval of such the transfer by the department,
endorsed upon the license in writing, shaii-be is considered
as to be operating without a 1license and the license
affected may be revoked or suspended by the department. The
department may, within its discretion, permit a qualified
purchaser to operate the business to be transferred pending

final approvaly-previdimg if there has not been a change in

location and the application for transfer has been filed
with the department,

(7) Except as provided in subsections (2) through (6)
and 16-4-204, no license shat:* may be transferred or sold
nor--shati--ie--be or used for any place of business not
described in the licenser-previdedr-howevery~-that--sueh. A
license may be subject to mortgage and other valid liens, in
which event the name of the mortgagee, upon application to
and approval of the department, must be endorsed on the
license."”

Section 8. section 16-4-405, MCA, is amended to read:

"16-4-405. Denial of 1lieense. (1) The department may

deny the issuance of a retail alcoholic beverages license if

~12- SB 206
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it determines that the premiszes proposed for 1licensing are
off regular police beats and cannat be properly policed by
local authorities.

(2) No A retail license may not be issued by the
department for amy a premises situated within any a zone of
such a city or town where the sale of alcohelic beverages is
prohibited by ordinance, a certified copy of which has been
filed with the department.

{3) Nor--may--2& A license under this code may not be
issued if the department finds from the evidence at the

hearing held pursuant to 16-4-207(3) that:

{a} that the welfare of the people residing in the
vicinity of the piaee premises for which sueh the license is
desired will be adversely and seriously affected;

{b) there is not a public convenience and necessity

justification;

(c) the applicant or the premises proposed for

licensing €3il to meet the eligibility or suitability

criteria established by this ccde; or

(d} theat the purposes of this code will not be carried

out by the issuance of sueh the license.®
Section 9. Section 16-4-406, MCA, is amended to read:

*16-4-406. Renewal -- suspension or revocation -
penalty. {1} The department may upon its own motion and

shall wuwpon a written, verified complaint of any a person
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investigate the action and operation of any a brewer,
wholesaler, or retailer licensed under this code.

(2) ¥£ Subject to the opportunity for a hearing under

the Montana Administrative Procedure Act, if the department,

after investigation, shali--mhave has reasonable cause to
believe that any--sueh a licensee has viclated any-of-the
provisiens a provision of this code or amy-sutes a rule of
the department, it may, in its discretion and in addition to
the other penalties prescribedy:

{a) reprimand a licenseer;

{b) proceed to revoke the 1license of any-such the
licensee or;

{c) ixt-may suspend the same license for a period of not
to-excasd more than 3 months er;

{d) #&e-may refuse to grant a renewal of asas+déd the
license upon-the after its expiration therecf; or

(e) impose a «civil penalty not to exceed $1,5007
subject--to--the-opportunity-for—-a-hearing-under-the-Mentana
Adminiatrative-Procedure-aAet.

(3) If the department, after investigation, has

reasonable cause to hbhelieve that a licensee does not meet

the eligibility criteria established by this cocde or rules

of the department or that the premises are not suitable

pursuant to the provisions of this <c¢ode or rules of the

department, it may, in its discretion, procceed to revcke the
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license of the licenaee or it may refuse to grant renewal of

the license subject to the opportunity of the licensee to

contest the action at a hearing under the Montana

Administrative Procedure Act."

NEW SECTION. Section 10. cCodification instruction.
[Sections 1 and 2] are intended to bhe codified as an
integral part of Title 16, chapter 4, and the provisions of
Title 16, chapter 4, apply to [sections 1 and 2].

-End-~
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SENATE BILL NO. 206

INTRODUCED BY HALLIGAN
A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LAWS
RELATING TO THE ADMINISTRATION OF BEER AND WINE LICENSES,
SPECIAL LICENSES, AND ALL-BEVERAGES LICENSES; LIMITING
CONCURRENT APPLICATICNS FOR THE SAME PREMISES; PROHIBITING
FOR 5 YERRS AN APPLICATION FOR A LICENSE IN THE VICINITY OF
ONE THAT WAS DENIED PBEAUSE-OF-ABVERSE-ANDP-SERIOUS-EPPECPS
ON-PHE-WEDBFARE-OFP-PHE-PEOPEE-RESIDEING~-IN--PHE--VICEINEEY FOR

CERTAIN REASONS; ALLOWING THE DEPARTMENT OF REVENUE TO PLACE

SPECIAL RESTRICTIONS ON LICENSES; REQUIRING A DETERMINATION
OF PUBLIC CONVENIENCE AND NECESSITY BEFORE TRANSFER OF
LOCATION OF A LICENSE; REQUIRING THE DEPARTMENT TO

INVESTIGATE MATTERS RELATING TO LICENSE APPLICATIONS;
ALLOWING THE DEPARTMENT TO DENY A LICENSE BASED UPON A FALSE
STATEMENT IN AN ORIGINAL OR RENEWAL APPLICATION OR MADE AT A
HEARING ON AN APPLICATION; ALLOWING THE DEPARTMENT TO REVOKE
A LICENSE OR REFUSE RENEWAL OF A LICENSE IF THE LICENSEE NO
LONGER MEETS LICENSING CRITERIA; AND AMENDING SECTIONS
16-1-302, 16-4-203, 16-4-207, 16-4-402, 16-4-404, 16-4-405,

AND 16-4-406, MCA."

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Limits on concurrent
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applications. (1) An application for the issuance of a new
license or for the transfer of an existing license may not
be considered by the department if a previous application
for the same premises is pending. An application is
considered pending if a final decision:

(a) has not been made by the department; or

(b} has been made by the department but:

f{i} a petition for judicial review can still be filed
or has been filed; or

(ii) an appeal to the Montana supreme court can still be
filed or has been filed.

(2) This section does not prevent the department from
considering more than one application for the same location
pursuant to competition for a last available license.

NEW SECTION. Section 2. Denial of application~Bazssad on
effects-on-peopite-resitding-—-in--vieinrty-——=-——- five—-year -—-
FIVE-YEAR moratorium. (1) If an application feor the issuance
of a new license or for the transfer of an existing license
has been denied becaunse-sf-a-finding-that-the-weifare-af-the
people-residing-in-the-vieinity-of-the-premises-proposed-£for
ticensing-wonid—be-adversely-and-sericusty-affesrmd FOR ANY

REASON PRQVIDED IN 16-4-405, the department may not consider

an application or issue any retail license, special permit,
or special license for those premises for 5 vears UNLESS THE

DEPARTMENT, USING [HE CRITERIA DESCRIBED IN SUBSECTION (3],

-2- SB 206
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DETERMINES THAT THE PROPOSED USE IS SIGNIP{CANTHRY

SUBSTANTIALLY DIFFERENT FROM THE USE THAT WAS REJECTEDR. The

prohibition period commences on the date of the final agency
decision or, if judicially reviewed, on the date of-sa-finax
sudicini-decision-that-determines-or-affirma-eche-adveras-and
seriona-effect-on—the-weifare-of-the-peopie-residing-in--the
vicinity-of-the-premises-proposed-for-ticenaing THE JUDICIAL
DECISION IS FINAL.

{2y If an application is withdrawn after a hearing has
been held in which testimony is received regarding the
adverse--and--serions--effect--on-——the-weifare-of-the-peopie
residing-in--the--vicinity -af-—the--premises--propesed-—for

iteensing ANY REASON FOR DENTAL PROVIDED IN 16-4-405, the

effect of the withdrawal is the same as if a final decision
had been made thar--found--that-the-welfare-of-ehe-peopie

residing-in--the-——vicintty-—of--the--premisen--propessd——fer

ticensing-—wontd-be-adverseiy-and-seriocnsty-—affected DENYING

THE APPLICATION FOR ANY REASON PROVIDED IN 16-4-405. The

S5-year prohibition against considering an application or
issuing a license for that vicinity commences on the date of
the withdrawal.

{3) THE DEPARTMENT SHALL DETERMINE WHETHER A PROPQSED

USE IS SUBSTANTIALLY DIFFERENT BY CONSIDERING:

(&) THE CAPACITY OF THE PROPOSED USE;

{B) THE WATURE OF THE ESTABLISHMENT;
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(C) THE PRESENCE AND CHARACTER OF ANY ENTERTAINMENT;

AND

(D) THE CHARACTERISTICS OF THE NEIGHBORHOOD .

Section 3. Section 16-1-302, MCA, is amended to read:

®"16-1-302. Functions, powers, and duties of department.
The department shali-—have bhas the following functions,
duties, and powers:

(1) to buy, import, have in its possession for sale,
and sell ligquors and table wine in the manner set forth in
this code;

{2) to contrel the possession, sale, and delivery of
liquors in accordance with the provisions of this code;

{3) to determine the municipalities within-whieh where
state liquor stores shail are to be established throughout
the state and the situation of the stores within evesy--such

muniecipaltity these municipalities;

{(4) to lease, furnish, and equip any building or land
required for the operation of this code;

{5} to buy or lease all plants and equipment it may
cousider necessary and useful in carrying into effect the
objects and purposes of this code;

(6) to employ store managers and also every afficer,
investigator, clerk, or other employee reguired for the
operation or carrying out of this code and to dismiss wiae

aame them, fix their salaries or remuneration, asgign them

&= 88 296
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their title, define their respective duties and powers, and
to engage the service of experts and persons engaged in the
practice of a profession, if deemed--expedient considered
appropriate;

{7) to determine the nature, form, and capacity of all
packages to be used for containing liquor kept or sold under
this code;

{8} to grant and issue licenses under and in pursuance
to this code;

(3) to place special restrictions on the use of a

particular license, which must be endorsed upon the face of

the 1license, if the special restrictions are made pursuant

to a hearing held in connection with the issuance of the

license or if the special restrictions are agreed to by the

licensee;

+9¥(10) without +n-any-way limiﬁing or being limited by
the foregoing, to do all s=sueh things as--are--deemed
considered necessary or advisable by the department for the
purpose of carrying into effect the provisions of this code

or the rules made thereunder under the provisions of this

code."
Section 4. sSection 16-4-203, MCA, is amended to read:

"16-4-203. Determination of public convenience and
necessity. Any An original license issued pursuantc to

16-4-104, 16-4-201, or 16-4-202 subsequent--to--Aprii--3o6-
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13747 or the transfer of location of a license shait may be

+saued approved only wpon if the department having-firset has
determinedy-upon-a-hearing——hetd--pursuant--ee--the--Mentana

Administrative-—-Procedure—Acty, UPON A HEARING HELD PURSUANT

TQ THE MONTANA ADMINISTRATIVE PROCEDURE ACT, that the

issuance or transfer of sueh the license is Jjustified by

public convenience and necessity. IF THERE IS NO OPPOSITION

TO THE APPLICATION FOR ISSUANCE OR TRANSFER OF THE LICENSE,

A HEARING IS NOT REQUIRED."

Section 5. sSection 16-4-207, MCA, is amended to read:

"16-4-207. Notice of application —- investigation —-

publication —— protest., (1) When an application has been
filed with the department for a license to sell alcoholic
beverages at retail or to transfer a retail 1license, the

department shall investigate the application as provided in

16~4-402. If after the investigation the department does not

discover a basis to deny the application, the department

shall promptly publish in a newspaper of general circulation
in the city, town, or county from which the application
comes a notice that the applicant has made application for a
retail license and that protests against the issuance of a
license to the applicant by a person who has extended credit
to the transferor or residents of the county from which the
applicaticn comes or adjoining Montana ccunties may be

mailed to a named administrator in the department of revenue
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within 10 days after the final notice is published., Natice
of application for a new license shaii must be published
once a week for 4 consecutive weeks. Notice of application
for transfer of a license ahati must be published once a
week for 2 consecutive weeks., Notice may be substantially in
the following form:
NOTICE QF APPLICATION FOR RETAIL
ALL-BEVERAGES LICENSE

Notice 1s hereby given that on the ,... day of ....,
19.., one (name of applicant)} filed an application for a
retail all-beverages license with the Montana department of
revenue, to be used at (describe location of premises where
beverages are to be sold).y-and-preeests-by-a A person who
has extended credit to the transferor er and residents of
...... countiesy--¢f--any-there-ber may protest agaianst the
issuance of sueh the license, Protests may be mailed to
..., department of revenue, Helena, Montana, on or before
the .... day of ...., 19...

Dated ........- frrar e Signed ......--ccccaieann

ADMINISTRATOR

(2) Each applicant shall, at the time of filing his
application, pay to the department an amount sufficient to
cover the costs of publishing the notice.

{3) If the administrator receives no written protests,

the department may issue or transfer the license without
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holding a public hearing. If written protests by a person
who has extended c¢redit to the transferor or residents of
the county from which the application comes or adjoining
Montana counties against the issuance or transfer of the
license are received, the department shall hold a public
hearing at-its-affree-in-Hetena."

Section 6. section 16-4-402, MCA, is amended to read:

"16~-4-402. Appiliication -- inveatigation. (1) Prior to
the issuance of any a 1license under this chapter, the
applicant shall file with the department an application in
writing, signed by the applicant and containing msueh
informaticn and statements relative to the applicant and the
premises where the alcoholic beverage is to be sold as may
be required by the department. The application sheii must be
verified by the affidavit of the person making the--same it
before a person authorized to administer ocaths.

{2) {(a) Upon receipt of a completed application for a
license wunder this code, accompanied by the necessary
license fee or letter of credit as provided in
16-4-501(7)(f), the department shall within 30 days make a
thorough investigation of all matters pertaining--therees

relating to the application. amd The depattment shall

determine whether:

(i) =ueh the applicant is qualified to receive a

license and;

-8~ SB 266
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(ii) his premises are suitable for the carrying on of
the business; and

{iii) whether the requirements of this code and the
rules promulgated by the department are met and complied
with.

(b) This subsection (2) does not apply to a catering
endorsement provided in 16-4-204{2) or a special permit
provided in 16-4-301.

(3) Upon proof that amy an applicant made a false
statement in any part of the original application, in any

part of an annual renewal application, or in any hearing

conducted pursuant to an application, the application for

the license may be denied, and if issued, the license may be
revoked."”

Section 7. Section 16-4-404, MCA, is amended to read:

"16-4-404. Protest period -- contents of licénse -
posting -—- ©privilege -- transfer. (1) No license may be
issued until on or after the date set in the notice for
hearing protests.

(2) Every license issued under this c¢ode shall set
forth state the name of the person toc whom it is issued, the
location, by street and number or other appropriate specific
description of location if no street address exists, of the
premises where the business i1s to be carried on under aatd

the license, and such other information a3 the department
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ahaii-—-deem considers necessary. If the licensee 1is a
partnership or if more than one person has any interest in
the business operated under the license, the names of all
persons in the partnership or interested in the business
must appear on the license. Every license must be posted in
a conspicucus place o©on the premises wheretn in which the
pusiness authorized under the license is conducted, and such
the license shait must be exhibited upon regquest to any
authorized representative of the department or to any peace
officer of the state of Montana.

(3) A&ry A license issued under the provisions of this
code shati--be--considered is a privilege persenal to the
licensee named in the license and shati--be--good is wvalid
until the expiraticn of the license unless sooner revoked or
suspended.

(4) A license may be transferred to the executor or
administrator of the estate of amy a deceased licensee when
such the estate consists in whole or in part of the business
of selling alcoholic beverages under a license.y-and-tn-such
event-the The license may descend or be disposed of with the
licensed business to---whieh—--ie--is--appiicabte under

appropriate probate proceedings.

(5) f(a) ¥In-the-event-of-a A licensee may apply ta the

department for a transfer of the license to different

premises if:

-10- SB 206
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(i) there has been major 1css or damage to the licensed

premises by unfaoreseen natural causes er—in-case-of;
{ii) exptration-of the lease of the licensed premises
has expired er;

(iii) ¢m--the--event—-of in case of rented licensed

premises, there has been an eviction or increase of rent by

the landlord fin-ease-of-rented-iicensed-premisesjy; or

{iv) in-case-of the licensee has proposed removal of the

license to premises that are as substantially suited for the
retail alccholic beverages business as the premises proposed
to be vacatedy-the-lisensee-may-appiy-to-the-department--fer
a-eransfer-of-the-lticense-to-different—premises.

{b} The department may, in-its-diseretion after notice

and opportunity for protest, permit a transfer in such the

cases gpecified in subsection (5)(a) if it appears to the

department that sech a transfer is required to do justice to

the licensee applying for the transfer and is justified by

public convenience and necessity. The department sheii-+n-ne

event——ner--fer-any-causs-permi€ may not allow a transfer to
different premises where the sanitary, health, and service
facilities -are less satisfactory than swem facilities whieh
that exist or had existed at the premises £from which the
transfer is praoposed to be made.

(6) Upon a bona fide sale of the business operated

under any a license, the licenge may be transferred to a
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qualified purchaser. No transfer of any a license as to a
person or location shmii-he is effective unless and--untii
approved by the departmenty--amd--any. A licensee or
transferee or proposed transferee who operates or attempts
to operate under amy a supposedly transferred license prior
to the approval of sueh the transfer by the department,
endorsed upon the license in writing, shati-be is considered
as to be operating without a license and the license
affected may be revoked or suspended by the department. The
department may, within its discretion, permic a qualified
purchaser to operate the business to be transferred pending

final approvaly-providing if there has not been a change in

location and the application for transfer has been filed
with the department.

{7) Except as provided in subsections (2) through (6)
and 16-4-204, no license shail may be transferred or sold
ner--shali--+e--be or used for any place of business not
described in the licenser-previded;-however;--thac-—suech. A
license may be subject to mortgage and other valid liens, in
which event the name of the mortgagee, upon application to
and approval of the department, must be endorsed on the
license."

Section B. sSectiocn 16-4-405, MCA, is amended teo read:

716-4-405. Denial of licemse. (1) The department may

deny the issuance of a retail aleoholic heverages license if
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it determines that the premises proposed for 1licensing are
off regular police beats and cannot be properly policed by
local authorities,

(2) Ne A retail 1license may not be issued by the
department for eany a premises situated within any a zone of
such a city or town where the sale of alcoholic beverages is
prohibited by ordinance, a certified copy of which has been
filed with the department.

(3) Ner—-may-——e A license under this code may not be
issued if the department finds from the evidence at the

hearing held pursuant to 16-4-207(3) that:

{a) ¢that the weifare of the pecple residing in the
vicinity of the piace premises for which sueh the license is
desired will be adversely and sericusly affected;

({b) there is not a public convenience and necessity

justificatiaon;

{c) the applicant or the premises proposed for

licensing fail to meet the eligibility or suitability

criteria establiished by this code; or

{d) ehat the purposes of this code will not be carried

out by the issuance of sueh the license."
Section 9. sSectiocn 16-4-406, MCA, is amended to read:
"16-4-406. Renewal -- suspension or revocation --
penalty. (1) The department may upon its own motion and

shall upon a written, verified complaint of amy a person

-13- 5B 206

w =

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

SB 0206/03

investigate the action and operation of any a brewer,
wholesaler, or retailer licensed under this code.

{2} #£ Subject to the opportunity for a hearing under

the Montana Administrative Procedure Act, if the department,

after investigation, shaiti--have has reasonable cause to
believe that any--sueh a licensee has violated any-cf-the
previsiens a provision of this code or any-rules a_rule of
the department, it may, in its discretion and in addition to
the other penalties prescribedy:

{a) reprimand a licensees;

(b} proceed to revoke the license of eany-such t

o

licensee or;

{c) it-may suspend the same license for a period of not
to-exceed more than 3 months eor;

{d) &t-may refuse to grant a renewal of said the
license upon—-the after its expiration thereof; or

(e) 1impose a civil penalty not to exceed §1,500%
spbjact-—te—-the-oppoartuntty-£for-a-hearing-under—the-Montana
Admintaserative-Procedure-Ace.

{3) If the department, after investigation, has

reasonable cause to believe that a licensee does not meet

the eligibility criteria established by this code or rules

of the department or that the premises are not sultable

pursuant to the provisions of this code or rules of the

department, it may, in its discretion, proceed to revoke the
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license of the licensee or it may refuse to grant renewal of

the license sutject to the opportunity of the licensee to

contegt the action at a hearing under the Montana

Administrative Procedute Act."™

NEW SECTION. Section 10. codification instruction.
[Sections 1 and 2] are intended to be codified as an
integral part of Title 16, chapter 4, and the provisions of
Title 1&, chapter 4, apply to [sections 1 and 2].

-End-
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SENATE BILL NO. 206
INTRODUCED BY HALLIGAN
A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LAWS

RELATING TO THE ADMINISTRATION OF BEER AND WINE LICENSES,
SPECIAL LICENSES, AND ALL-BEVERAGES LICENSES: LIMITING
CONCURRENT APPLICATIONS FOR THE SAME PREMISES; PROHIBITING
FOR 5 YEARS AN APPLICATION FOR A LICENSE IN THE VICINITY OF
ONE THAT WAS DENIED BEEAHSE-OP-ADVERSE-ANB-SER¥OUS-EFFEE?PS
ON-PHE-WERPARE-GP-PHE-PEGPHE-RESIDING-IN--THE--VI€INITY¥ F[OR

CERTAIN REASONS; ALLOWING THE DEPARTMENT OF REVENUE TO PLACE

SPECIAL RESTRICTIONS ON LICENSES; REQUIRING A DETERMINATION
OF PUBLIC CONVENIENCE AND NECESSITY BEFORE TRANSFER OF
LOCATION oF A LICENSE; REQUIRING THE DEPARTMENT TO
INVESTIGATE MATTERS RELATING TO LICENSE APPLICATIONS;
ALLOWING THE DEPARTMENT TO DENY A LICENSE BASED UPON A FALSE
STATEMENT TN AN ORIGINAL OR RENEWAL APPLICATION OR MADE AT A
HEARING ON AN APPLICATION; ALLOWING THE DEPARTMENT TO REVOKE
A LICENSE OR REFUSE RENEWAL OF A LICENSE IF THE LICENSEE NO
LONGER MEETS LICENSING CRITERIA; AND AMENDING SECTIONS
16-1-302, 16-4-203, 16-4-207, 16-4-402, 16-4-404, 16-4-405,

AND 16-4-406, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION, Section 1. Limits on concurrent

Z\é\‘""}""’ tegrsiative Councit

[ I IS B L

10

11

12

13

14

15

16

17

18

13

20

21

22

23

25

SB (G206/03

applications. (1} An application for the issuance of a new
license or for the transfer of an existing license may not
be considered by the department if a previous application
for the same premises is pending. An application is
considered pending if a final decision:

(2a) has not been made by the department; or

{b) has been made by the department but:

(i) a petition for judicial review can still be filed
or has been filed; or

{ii) an appeal to the Montana supreme court can still be
filed or has been filed.

{2) This section does not prevent the department from
considering more than one application for the same location
pursuant to competition for a last available license.

NEW SECTION. Section 2. Dpenial of application 5aszd on
effects-an-pespia-residing-—in--vietntty—————— five--year -
FIVE-YEAR moratorium. (1) If an application for the issuance
of a new license or for the transfer of an existing license
has been denied bhecanse-af-a-findimg-that-the-welfare-af-rhe
people-residing-in-the-victnity-of-the-premises-preposed-for
ticensing-wouid-be-adversely-and-seriousty-affected FOR  ANY

REASON PROVIDED IN 16-4-405, the department may ot consider

an application or issue any retail license, special permit,
or special license for those premises for 5 years UNLESS fHE

DEPARTMENT, USING THE CRITERIA DESCRIBED IN SUBSECTION (3),

-2~ SB 206
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DETERMINES THAT THRE PROPOSED USE IS SIENIPIEANTLY

SUBSTANTIALLY DIFFERENT FROM THE USE THAT WAS REJECTED. The

prohibition period commences on the date of the final agency
decision or, if judicially reviewed, on the date ef-a-finai
tudictat-decision-ehat-determines-or-affirmas-the-adverse-and
sarions-effect-on-the-weifare-af-the-peopite-residing-in--+he
vicinicty-af-the-premises-proposed-far-iiecenstng THE JUDICIAL

DECISION IS FINAL.

{2y If an application is withdrawn after a hearing has
been held in which testimony is received regarding the
adverse--and--serious—-effect--on--the-weifare-of-the-peopie
residing-itn--the--vicinity--of--the--premisea--proposed—-for

tieensing ANY REASON FOR DENIAL PROVIDED IN 16-4-405, the

effect of the withdrawal is the same as if a final decision
had been made that--found--that-the-weifare-of-the-pecpte
residing-tn--the--vicinity-—ef--the-~-premises—-proposed--for
tteensing-—-woutd-be-—nadversely-and-ssriousty-affected DENYING

THE APPLICATION FOR ANY REASON PROVIDED IM_16-4-405. The

S-year prohibition against considering an application or
issuing a license for that vicinity commences on the date of
the withdrawal.

{3) THE DEPARTMENT SHALL DETERMINE WHETHER A PROPOSED

USE 15 SUBSTANTIALLY DIFFERENT BY CONSIDERING:

(A) THE CAPACITY OF THE PROPOSED {SE;

(8) THE NATURE OF THE ESTABLISHMENT;
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(C) THE PRESENCE AND CHARACTER OF ANY ENTERTAINMENT;:

AND

(D) THE CHARACTERISTICS OF THE NEIGHBORHOOD.

Section 3. section 16-1-302, MCA, is amended to read:

"16-1-302. Functions, powers, and duties of department.
The department ashaii--have has the following functions,
duties, and powers:

(1) to buy, import, have in its possession for sale,
and sell liqucrs and table wine in the manner set forth in
this code;

(2) to control the possession, sale, and delivery of
liquors in accordance with the provisions of this code;

(3) to determine the municipalities within-whteh where
state liguor stores shait are to be established throughout
the state and the situation of the stores within every--such

muntetpattty these municipalities;

£4) to lease, furnish, and equip any building or land
required for the operation of this code:

{5) to buy or lease all plants and equipment it may
consider necessary and useful in carrying into effect the
cbjects and purposes of this code;

{6) to employ store managers and also every officer,
investigator, clerk, or other employee required for the
operation or carrying out of this code and to dismiss +he

same them, Ffix their salaries or remuneration, assign them
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their title, define their respective duties and powers, and
to engage the service of experts and persons engaged in the
practice of a profession, if deemed--expedient considered
appropriate;

{7} to determine the nature, form, and capacity of ail
packages to be used for containing liquor kept or sold under
this code;

{8) to grant and issue licenses under and in pursuance

to this code;

{9) to place special restrictions on the use of a

particular license, which must be endorsed upon the face of

the license, if the special restrictions are made pursuant

to a hearing held in connection with the issuance of the

license or if the special restrictions are agreed to by the

licensee;

t93(10) without tn-any-way limiting or being limited by
the foregoing, to do all such things as--are-—-desmed
considered necessary or advisable by the department for the
purpose of carrying into effect the provisions of this code

or the rules made thereunder under the provisions of this

code.”

Section 4. section 16~-4-203, MCA, is amended to read:
"16-4-203. Determination of public convenience and
necessity. Any An original license issued pursuant to

16-4-104, 16-4-201, or 16-4-202 subsequent--te--Aprii--38y
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19747 or the transfer of location of a license shall may be

tssued approved only upon if the department having-first has
determinedy-upon-~a-hearing--heid--pursuane-—-to--the--Moncana

Administrative-—Procedure-Act;, UPON A HEARING HELD PURSUANT

TO THE MONTANA ADMINISTRATIVE PROCEDURE ACT, that the

issuance or transfer of sueh the 1license is justified by

public convenience and necessity. IF THERE I5 NO OPPOSITION

TC THE APPLICATION FOR ISSUANCE OR TRANSFER OF THE LICENSE,

A HEARING IS NOT REQUIRED."

Section 5. section 1€-4-207, MCA, is amended to read:

"16-4-207. Notice of application -- investigation --

publication -- protest. (1) When an application has been
filed with the department for a license to sell alcoholic
beverages at retail or to transfer a retail license, the

department shall investigate the application as provided in

16-4-402. If after the investigation the department does not

discover a basis to deny the application, the department

shall promptly publish in a newspaper of general circulation
in the city, town, or county from which the application
comes 4 notice that the applicant has made application for a
retail license and that protests against the issuance of a
license to the applicant by a person who has extended credit
te the transferor or residents of the county from which the
application comes or adioining Montana counties may be

mailed to a named administrator in the department cf revenue
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within 10 days after the f£inal notice is published. Notice
of application for a new license shati must be published
once a week for 4 consecutive weeks. Notice of application
for transfer of a license =hatt must be published once a
week for 2 consecutive weeks, Notice may be substantially in
the following form:
NOTICE OF APPLICATION FOR RETAIL
ALL-BEVERAGES LICENSE

Notice is hmereby given that on the .... day of ....,
19.., cne (name of applicant) filed an application for a
retail all-beverages license with the Montana department of
revenue, to be used at (describe location of premises where
beverages are to be s0ld).7;-and-pretesta-by-a A person who
has extended credit to the transferor er and residents of
teesss COuntiesy--if--any-there-be; may protest against the
issuance of such the license. Protests may be malled to
...+, department of revenue, Helena, Montana, on or before
the .... day of ...., 19...

Dated .. st iirvenmcnanns Signed ....ccevacacenaa.

ADMINISTRATOR

{2} Each applicant shall, at the time of filing his
application, pay to the department an amount sufficient to
cover the costs of publishing the notice.

{3) If the administrator receives no written protests,

the department may 1ssue or transfer the license without

- SB 206

10
11
12
13
14
15
16
17
18
19
20
2L
22
23
24

25

sB 0206/03

holding a public hearing. If written protests by &a person
who has extended credit to the transferor or residents of
the county from which the application comes or adjoining
Montana counties against the issuance or transfer of the
license are received, the department shall hold a public
hearing at~-tts-office-+n-Hetenn."

Section 6. Section 16-4-402, MCA, is amended to read:

"16-4-402. Application -- investigation. (1) Prior to
the issuance of any a license wunder this chapter, the
applicant shall file with the department an application in
writing, signed by the applicant and containing suech
information and statements relative to the applicant and the
premises where the alcoholic beverage is to be sold as may
be required by the department. The application shaii must be
verified by the affidavit of the person making the--same it
before a person authorized to administer caths.

(2) ({a} Upon receipt of a completed application for a
license under this code, accompanied by the necessary
license fee or letter of credit as provided in
16-4-501(7){f), the department shall within 30 days make a

thorough investigation of all matters pertaining--thereto

telating to the application. and The department shall

determine whether:

{i}) =wech the applicant is gualified to receive a

license and;
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(ii) his premises are suitable for the carrying on of
the business; and

{iii) wiether the requirements of this code and the
rules promulgated by the department are met and complied
with,

{b} This subsection (2) does not apply to a catering
endorsement provided in 16-4-204(2) or a special permit
provided in 16-4-301.

{3) Upon proof that any an applicant made a false
statement in any part of the original application, in any

part of an annual renewal application, or in any hearing

conducted pursuant to  an application, the application for

the license may be denied, and if issued, the license may be

revoked."”

Section 7. section 16-4-404, MCA, is amended to read:

*16-4-404. Protest period -—- contents of license --
posting -~ privilege -— transfer. (1) No license may be
issued until on or after the date set in the notice for
hearing protests.

{2) Every license 1issued wunder this code shall set
forth state the name of the person to whom it is issued, the
location, by street and number or other appreopriate specific
description of location if no street address exists, of the
premises where the business is to be carried on under satd

the license, and sueh other information as the department

-9- sB 206
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shati--deem considera necessary. If the licensee is a
partnership or if mocre than cne person has any interest in
the business operated under the license, the names of all
persons in the partnership or interested in the business
must appear on the license, Every license must be posted in
a conspicuous place on the premises wherein in which the
business authorized under the license is conducted, and such
the license shat® must be exhibited wupon request to any
authorized representative of the department or to any peace
officer of the state of Montana.

(3) Any A license issued under the provisions of this
code shali--be--considered is a privilege personal to the
licensee named in the license and sheili--be--goeod is valid
until the expiration of the license unless sooner revoked or
suspended.

(4) A license may be transferred to the executor or
administrator of the estate of any a deceased licensee when
sueh the estate consists in whole or in part of the business
of selling alcoholic beverages under a license.ry-and-in-sueh
event-the The license may descend or be disposed of with the
licensed business to--~which~-~te--+te-—appiicabite under
appropriate probate proceedings.

(5) (a} Ian-the-event-of-a A licensee may apply to the

department for a trvansfer of the license to different

premises if:
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(i} there has been major loss or damage toc the licensed
premises by unforeseen natural causes eor-in-case-of;

(ii) expiration-of the lease of the licensed premises
has expired or;

(iii}) tn--the--event--ef in case of rented licensed

premises, there has been an eviction or increase of rent by

the landlord ¢in-case-of-rented-iicensed-premisesy; or

{iv) ¢n-ecase-o€ the licensee has proposed removal of the

license to premises that are as substantially suited for the
retail alcoholic beverages business as the premises proposed
to be vacatedy-the-iicensee-may-appiy-to-the-department--far
a~-transfer-of-the-ticense-to-different-pramises.

{b}) The department may, in-its-diseretion after notice

and opportunity for protest, permit a transfer in aswen the

cases specified in subsection {5){a) if it appears to the

depa "tment that such a transfer is required to do justice to

the licensee applying for the transfer and is justified by

public convenience and necessity. The department shail-in-no

event--nor--for-any-eause-permi¢ may not allow a transfer to
different premises where the sanitary, health, and service
facilities are less satisfactory than suel facilities whieh
that exist or had existed at the premises from which the
transfer is propesed to be made.

{6) Upon a bona fide sale of the business operated

under amy a license, the license may be transferred to a

~11- SB 206
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qualified purchaser. No transfer of any a license as to a
person or location shaii-be is effective unless and--untii
approved by the departmenty-—-and--any. A licensee or
transferee or proposed transferee whc operates or attempts
to operate under any a supposedly transferred license prior
to the approval of saueh the transfer by the department,
endorsed upon the license in writing, sheii-be is considered
as to be operating without a license and the license
affected may be revoked or suspended by the department, The
department may, within 1its discretion, permit a gualified
purchaser to cperate the business to be transferred pending

final approvaly-previding if there has not been a change in

location and the application for transfer has been filed
with the department.

{7) Except as provided in subsections {2) through {6)
and 16-4-204, no license shat: may be transferred or sold
nor-—-shati--te--be or used for any place of business not
described in the licenser-provided;-however;--that--such. A
license may be subject to mortgage and other valid liens, in
which event the name of the mortgagee, upon application to
and approval of the department, must be endorsed on the
license."

Section B. Section 16-4-405, MCA, is amended to read:

"16~-4-405. Denial of 1license. (1) The department may

deny the issuance of a retail alcoholic beverages license if
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it determines that the premises proposed for licensing are
off regular police beats and cannct be properly policed by
local authorities.

(2) Ne A retail license may not be issued by the
department for amy a premises situated within amy a zone of
sueh a city or town where the sale of alcoholic beverages is
prohibited by ordinance, a certified copy of which has been
filed with the department.

{3) Ner--may-—-a A license wunder this code may not be
issued if the Jdepartment finds from the evidence at the

hearing held pursuant to 16-4-207(3) that:

(a) that the welfare of the people residing in the

vicinity of the pieee premises for which sueh the license is

desired will be adversely and seriously affected;

{b) there is not a public convenience and necessity

justification:

{c) the applicant or the premises proposed for

licensing fail to meet the eligibility or suitability

criteria established by this code; or

td) that the purposes of this code will not be carried

cut by the issuance of sueh the license.”
Section 9. Section 16-4-406, MCA, is amended to read:
"16-4-406. Renewal -- suspension or revocation —-
penalty. {l} The department may upon its own motion and

shall wupcon a written, verified complaint of any a person
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investigate the action and operation of any a brewer,
wholesaler, or retailer licensed under this code.

{2) %#f Subject to the opportunity for a hearing under

the Montana Administrative Procedure Act, if the department,

after investigation, shaii--have has reasonable cause to
believe that any--sweh a licensee has violated mny-of-the
previsiens a provision of this code or any-ruies a_ rule of
the department, it may, in its discretion and in additiocn to
the cother penalties prescribeds:

(a) reprimand a licensees;

(b) proceed to revoke the 1license of any-such the
licensee or;

{c) tt-may suspend the same license for a period of not
to—exceed more than 3 months er;

(d) +e-may refuse to grant a renewal of saié the
license upon-the after its expiration thereof: or

fe) impose a civil penalty not to exceed 51,5007
subject~-to-~she-opportuntty-for-a-hearing-under-the-Montana
Administrarive-Procedure-Act.

(3) I1f the department, after investigation, has

reasonable cause to believe that a licensee does not meet

the eligibility criteria established by this code or rules

of the department or that the premises are not suitable

pursuant to the provisions of this c¢ode or rules of the

department, it may, in its discretion, proceed to revoke the
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license of the licensee or it may refuse to grant renewal of

the 1license subject to the opportunity of the licensee to

contest the action at a hearing ungder the Montana

Administrative Procedure Act,"

NEW SECTION. Section 10. Codification instruction.
fsections 1 and 2] are intended to be codified as an
integral part of Title 16, chapter 4, and the provisions af
Title 16, chapter 4, apply to {sections 1 and 2].

-End-
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