
SENATE BILL NO. 204 

INTRODUCED BY GAGE 
BY REQUEST OF THE BOARD OF CRIME CONTROL 

JANUARY 25, 1991 

FEBRUARY 12, 1991 

FEBRUARY 13, 1991 

FEBRUARY 14, 1991 

FEBRUARY 14, 1991 

FEBRUARY 15, 1991 

MARCH 11, 1991 

MARCH 12, 1991 

MARCH 14, 1991 

MARCH 4, 1991 

MARCH 16, 1991 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 50; NOES, O. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN, 
AYES, 79; NOES, 21. 

RETURNED TO SENATE WITH AMENDMENTS. 

IN THE SENATE 

RECEIVED FROM HOUSE. 

ON MOTION, CONSIDERATION PASSED 
UNTIL THE 58TH LEGISLATIVE DAY. 



MARCH 23, 1991 

MARCH 28, 1991 

APRIL 3, 1991 

APRIL 19, 1991 

APRIL 22, 1991 

APRIL 23, 1991 

APRIL 23, 1991 

APRIL 23, 1991 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED. 

CONFERENCE COMMITTEE APPOINTED. 

IN THE HOUSE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

CONFERENCE COMMITTEE REPORTED. 

SECOND READING, CONFERENCE COMMITTEE 
REPORT ADOPTED. 

THIRD READING, CONFERENCE COMMITTEE 
REPORT ADOPTED. 

IN THE HOUSE 

CONFERENCE COMMITTEE REPORT 
ADOPTED. 

IN THE SENATE 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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Glll2i. BILL NO. ~ 
INTRODUCED BY /4~,);~'------------------

BY R;;JEST OF THE BOARD OF CRIME CONTROL 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING ADDITIONAL 

ALTERNATIVE SENTENCING AUTHORITY FOR OFFENSES RELATED TO 

DANGEROUS DRUGS; PROVIDING GOVERNMENTAL IMMUNITY UNDER 

CERTAIN CIRCUMSTANCES; PROVIDING AN EXEMPTION FROM MANDATORY 

MINIMUM SENTENCES; AND AMENDING SECTIONS 45-9-202 AND 

46-18-201, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 45-9-202, MCA, is amended to read: 

"45-9-202. Alternative sentencing authority. ill A 

person convicted of erimifla½-~ossession-of-den9erott9-drtt9s, 

eriminal--sale--0E--imitation--dangerotte---drtt9s,---erim±nai 

possession--0£--±m±eation--dangeretts--drttgs--w±th-~ttrpese-to 

eell7-£rattdtt¼ent¼y-ebtaifting-dafl9erotts--drtt9s,--er--a%tering 

¼abels-on-d8n9eretts-drtt9s,-¼f-he-is-shown-to-be-an-exee~s±Ye 

or---habittta¼---ttser--o£--dangeretts--drttgs7 --as--de£ined--±n 

56-3~-181;-either-frem-the--faee--of--the--reeord--er--by--a 

presentenee--investiga~ion, a dangerous drug offense under 

this chapter may, in lieu of imprisonment, be eeffl.11\itted--to 

ehe--ettstody-o£-any-i~~tittttion-£or-r~habi¼itative-t~eatme~t 

£or-not-less-than-6-monehs-or-more-than--l--year~ sentenced 
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LC 0558/01 

according to the alternatives provided in subsection (2). 

ill If the court determine~ either from the face of 

the record o~ from a presentence investigation and report, 

that incarceration of the defendant!§ not appropriate, the 

court may, as a condition of a suspended or deferred 

sentence, impose one or more of the following alternatives: 

(a) imposition of a fine not to exceed the maximum 

amount provid~d by statute for those offenses that specify a 

fine as part of the penalty or $50,000 for those offenses 

that do not specify a fine; 

(b) commitment to a residential drug treatment facility 

licensed and approved by the state for rehabilitative 

treatment for not less than the minimum recommended time 

determined necessary by the facility and not more than 2 

years; 

{c) mandatory service of not more than ]~000 hours in a 

community-based drug treatment or drug education program 

with compliance to be monitored by the probation and parole 

burea:J of the department of institutions based upon 

information provided by the treatment or education program; 

(d) if recommended by the probation and parole bureau, 

placement in a program of intensive probation that requires, 

at a minimum, that the defendant comp_~y __ wi th all of the 

followin~ conditions: 

Jil_ __ maJ._!"!_~a in err,ployment or full-time student status at 

-2- INTRODUCED BILL 
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an approved school, making progress satisfactory to the 

probation officer, or be involved in supervised job searches 

and community service work designated by the probation 

officer; 

{ii} pay probation supervision fees thro·.Jgh the clerk of 

the district court of not less than $50 per month to be 

deposited in an account in the state special revenue fund to 

the credit of the department of institutions; 

(iii) find a place to reside approved by the probation 

officer that may not be changed without the officer's 

approval; 

(iv} remain at the residence at all times except to go 

to work~ tQ_ attend_§ChQOl, or to perform conununity service 

or as otherwise specifically allowed by the probation 

officer~ 

(v) remain drug free and submit to drug and alcohol 

tests administered randomly once each month E.Y_ or under 

supervision of the probation officer; 

(vi) perform not less than 10 hours of community service 

each month as approved by the probation officer, except that 

full-time students may be exempted or required to perform 

fewer hours of community service1 

(vii) enroll or make satisfactory effort to seek 

enrollment in an approved drug rehabilitatio11 program; and 

(viii) comply with any other conditions imposed by the 
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court to meet the needs of the community and the defendant; 

~ suspension or revocation of the defendant's 

driver's license issued under Title 61, chapter 5, subject 

to the following terms and conditions: 

(i) upon the first conviction of an offense under this 

chapter, the driver's license must be suspended for 6 

months; 

{ii) upon the second conviction, the driver's license 

must be revoked for l year; 

(iii) upon a third or subsequent conviction.!. the 

driver's ljcen~e must be :evoked for 3 years. 11 

NEW SECTION. Section 2. Surrender of license. If a 

court suspends 

45-9-202(2)(e), 

or 

the 

revokes 

defendant 

a driver's license under 

shall, at the time of 

sentencing, surrender the license to the court. The court 

shall forward the license and a copy of the sentencing order 

to the department of justice. The defendant may apply to the 

department for issuance of a probationary license under 

61-2-302. 

NEW SECTION. Section 3. Immunity from liability. (1) 

Except as provided in subsection (2), if a court imposes 

mandatory service under 4S-9-202(2)(c) or community service 

under 45-9-202(2)(d}, an agency supervising the service, 

treatment, or education program in which the defendant is 

performing the service and the officers, agents, and 

-4-
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employees of the program are immune from liability for any 

act or omission involved in the supervision or 

administration of the court-ordered service. 

(2) The immunity provided in subsection (1) does not 

extend to acts alleged to constitute gross negligence or 

gross recklessness. 

NEW SECTION. Section 4. Exemption from mandatory 

minimum sentences. If a court imposes any of the sentencing 

alternatives specified in 45-9-202, the mandatory m1nim:..m 

sentences provided in 46-18-201(4) do not apply. 

Section 5. Section 46-18-201, MCA, is amended ~o read: 

11 46-18-201. Sentences that may be imposed. (1) Whenever 

a person has been found guilty of an oEEense upon a verdict 

or a plea of guilty, the court may: 

(a) defer imposition of sentence, excepting senter~ces 

for driving under the influence of alcohol or drLgs, for a 

period, except as otherwise provided, not exceeding l year 

for any misdemeanor or for a period not exceeding 3 years 

for any felony. The sentencing judge may impose upon the 

defendant any reasonable restrictions or conditions during 

the period of the deferred imposition. Reas~nable 

restrictions or conditions may include: 

{i) jail base release; 

(ii) jail time not exceeding 180 days; 

(iii) conditions for probation; 
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{iv) restitution; 

(v) payment of the costs of confinement; 

(vi) payment of a fine as provided in 46-18-231; 

{vii) payment of costs as provided in 46-18-232 and 

46-18-233; 

(viii) payment of costs of court appointed counsel as 

provided in 46-8-113; 

(ix) community service; 

(x) any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

society; or 

(xi) any combination of the above. 

(b) suspend execution of sentence up to the maximum 

sentence allowed for each particular offense. The sentencing 

judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Reasonable restrictions or conditions may 

any of those listed in subsections (l)(a)(i} 

I l) (a) (xi). 

include 

through 

{c) impose a fine as provided by law for the offense; 

(d) require payment of costs as provided in 46-18-232 

or pdyment of costs of court-appointed counsel as provided 

in 46-8-113; 

{e) commit the defendant to a correctional institution, 

with or without a fine as provided by law for the offense; 

-6-
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(f) impose any combination of subsections ( 1 )( b) 

through (l)(e). 

(2) If any financial obligation is imposed as a 

condition under subsection (l)(a}, sentence may be deferred 

for a period not exceeding 2 years for any misdemeanor or 

for a period not exceeding 6 years for a11y felony, 

regardless of whether any other conditions are imposed. 

( 3) If any 

subsection (l)(a) 

restrictions or cond~tions imposed under 

or (l)(b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the 5ente~c~ or ~e~ect all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail time a:ready served. 

(4) Except as provided in 45-9-202 __ an_d_ 46-18-222, the 

imposition or execution of the first 2 years of a sentence 

of imprisonment imposed under the following sections may not 

be deferred or suspended: 45-5-103, 45-5-202(3) relating to 

aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 

45-5-503(2) and (3), 45-9-101(2), (3), and (5)(d), 

45-9-102(3), and 45-9-103(2). 

(5) Except as provided in 46-18-222, the imposition or 

execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102 may not be deferred or 

suspended. 

(6) Except as provided in 46-18-222, imposition of 
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sentence in a felony case may not be deferred in the case of 

a defendant who has been convicted of a felony on a prior 

occasion, whether or not the sentence was imposed, 

imposition of the sentence was deferred, or execution of the 

sentence was suspended. 

'7) If the victim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisonment imposed under 45-5-502(3), 45-5-503, 

45-5-504, 45-5-505, or 45-5-507 may not be deferred or 

suspended. Section 46-18-222 does not apply to the first 30 

days of such i~p,ison~ent. 

(8) In imposing a sentence on a defendant convicted of 

a sexual offense as defined in 46-23-502, the court may not 

waive the registration requiremer1t provided in 46-18-254, 

46-18-255, and Title 46, chapter 23, part 5. 

(9) A person convicted of a sexual offense, as defined 

in 46-23-502, and sentenced to imprisonment in the state 

prison shall enroll in the educational phase of the prison 1 s 

sexual offender program.'' 

NEW SECTION. Section 6. Codification instruction. 

{Sections 2 through 4) are intended to be codified as an 

integral part of Title 45, chapter 9, part 2, and the 

provisions of Title 45, chapter 9, part 2, apply to 

[sections 2 through 41. 

NEW SECTION. Section 7. Two-thirds vote required. 

-8-
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l Because [section 3] limits governmental liability, Article 

2 II, section 18, of the Montana constitution requires a vote 

3 of two-thirds of the members of each house for passage. 

-End-

-9-
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SENATE BILL NO. 204 

INTRODUCED BY GAGE 

BY REQUEST OF THE BOARD OF CRIME CONTROL 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING ADDITIONAL 

ALTERNATIVE SENTENCING AUTHORITY FOR OFFENSES RELATED TO 

DANGEROUS DRUGS; PROVIDING GOVERNMENTAL IMMUNITY UNDER 

CERTAIN CIRCUMSTANCES; PROVIDING AN EXEMPTION FROM MANDATORY 

MINIMUM SENTENCES; AND AMENDING SECTIONS 45-9-202 AND 

46-18-201, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 45-9-202, MCA, is amended to read: 

"45-9-202. Alternative sentencing authority . .ill A 

person convicted of erimina¼-peseees±on-0£-dangerotts-drttgs, 

er±m~na¼--sa¼e--0£--im±ta~ton--dangerotts---drtt9s,---er±mina¼ 

possess±on--0E--imitat¼on--da~9erotts--drtt9s--wi~~-pttrpose-te 

se¼¼,-£rattdtt¼ent¼y-obtaining-dan9erotts--8rttgs,--or--a¼terin~ 

¼abe¼s-on-dangerotts-drttqs,-±£-he-±s-s"own-to-be-an-exeessive 

or---babittta¼---ttser--0£--~an~erotts--drtt9S7--as--de£¼ned--in 

S&-3i-¼9t 7 -either-~~em-the--taee--or--the--reeord--o~--by--e 

presentenee--invest¼~ation7 a dangerous drug offense under 

this chapter may, in lieu of imprisonment, be eoffiffl±tted--to 

t~e--en~~ody-of-Bny-±fist±tnt±oM-for-rehab±i±tet±ve-t~eatmeMt 

for-net-ress-than-6-months-or-more-than--~--years sentenced 
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SB 0204/02 

according to the alternatives provided in subsection (2). 

ill_ If . the court detecmines, either;_ from the face of 

the record or from a presentence investigation and report, 

that incarceration of the defendant is not appropriate, the 

court may, as a condition of a suspended or deferred 

sentence, impose one or more of the following alternatives: 

(a) imposition of a fi~ not to ~xceed_ th~maximum 

amount provided by statute for those offenses that specify a 

fine as part of the penalty or $597990 $1,000 for those 

offenses that do not specify a fine; 

(b) commitment to a residential drug treatment facility 

licensed and aPproved by the state for rehabilitative 

treatment for not less than the minimum recommended time 

determined necessary by the facility and not more than ~ 

ye~rs l YEAR; 

(c) mandatory service of not more than 2~000 hours in a 

community-based drug treatment or drug education program 

with compliance to be monitored by the probation and parole 

bureau of the department of institutions based upon 

information provided by the treatment or education program1 

(d) if recommended by the probation and parole bureau, 

placement in a program of intensive prcbation that requires, 

at a minimurnt. that the defendant comE!_y with all of the 

followin.9. conditions: 

ti) maintain employm~nt o_£_ Euli-t,i_~student status at 

SECOND READING 
-2- SB 204 
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an approved school, making progress satisfactory to the 

probation officer, or be involved in supervised job searches 

and community service work designated by the probation 

offi~ 

(ii) pay probation supervision fees through the clerk of 

the district court of not less than $50 per month to be 

deposited in an account in the state special revenue fund to 

the credit of the department of institutions: 

(iii) find a place to reside approved by the probation 

officer that may not be changed without the officer's 

approval; 

(iv) remain at the residence at all times except to go 

to work, to attend school, or to perform community service 

or as otherwise specifically allowed by the probation 

offi~ 

{v) remain drug free and submit to drug and alcohol 

tests administered randomly NOT LESS THAN once each month by 

or under supervision of the probation officer; 

{vi} perform not less than 10 hours of community service 

e.ach month as approved by the probation officer, except that 

full-time students may be exempted or required to perform 

fewer hours of community servic~; 

~ii) enroll or make satisfactory effort to seek 

enrollment in an approved drug rehabilitation program; and 

(viii) comply with any other conditions imposed by the 
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court to meet the needs of the community and the defendant; 

(e) suspension or revocation of the defendant's 

driver's license issued under Title 61, chapter 5, subject 

to the following terms and conditions: 

( i) upon_!_fle Jirst cot!S::'_ictj.on of an offense under this 

chapter, the driver's license must be suspended for 6 

months; 

(ii) upon the second conviction~ the driver's license 

must be revoked for l year; 

(iii) upon a third or subsequent conviction, the 

driver's license must be revoked for 3 zears.• 

NEW SECTION. Section 2. surrender of licenae. If a 

court suspends or revokes a driver's license under 

45-9-202(2)(e), the defendant shall, at the time of 

sentencing, surrender the license to the court. The court 

shall forward the license and a copy of the sentencing order 

to the department of justice. The defendant may apply to the 

department for issuance of a probationary license under 

61-2-302. 

NEW SECTION. Section 3. IIIIIDUlli ty from Labili ty. c 1 J 

Except as provided in subsection (2), if a court imposes 

mandatory service under 45-9-202(2)(c) or community service 

under 45-9-202(2)(d), an agency supervising tbe service, 

treatment, or education progrdm 1.n which the defendant 1.s 

performing the service and the officers, agents, and 

-4- SB 204 
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employees of the program are immune from liability for any 

act or omission involved in the supervision or 

administration of the court-ordered service. T~E IMMUNITY 

GRANTED BY THIS SECTION APPLIES ONLY TO LAWSUITS FILED BY 

THE DEFENDANT AGAINST THE SUPERVISING AGENCY AND ITS AGENTS 

AND EMPLOYEES ANO ONLY TO ACTS ALLEGED TO HAVE OCCURRED 

DURING THE COURSE OF SUPERVISION, 

(2) The immunity provided in subsection (1) does not 

e~t.end.to acts alleged to constitute gross negligence or 

gross recklessness. 

NEW SECTION. Section 4. Exemption from mandatory 

minimum sentences. If a court imposes any of the sentencing 

alternatives specified in 45-9-202, the mandatory minimum 

s@ntences provided in 46-18-201(4) do not apply. 

Section 5. Section 46-18-201, MCA, is amended to read: 

•46-18-201. Sentences that may be imposed. (1) Whenever 

a person has been found guilty of an offense upon a verdict 

or a plea of guilty, the court may: 

(a) defer imposition of sentence, excepting sentences 

for driving under the influence of alcohol or drugs, for a 

period, except as otherwise provided, not exceeding l year 

for any misdemeanor or for a period not exceeding 3 years 

for any felony. The sentencing judge may impose upon che 

defendant any reasonable rescrictions or conditiuns during 

the period of the deferred imposition. Reasonable 

-5- SB 204 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

.:..i. 

25 

restrictions or conditions may include: 

(i} jail base release; 

{ii) jail time not exceeding 180 days; 

(iii} conditions for probation; 

(iv) restitution; 

(v) payment of the costs of confinement; 

SB 0204/02 

(vi) payment of a fine as provided in 46-18-231; 

(vii) payment of costs as provided in 46-18-232 and 

46-18-233; 

(viii) payment of costs of court appointed counsel as 

provided in 46-8-113; 

(ix) community service~ 

(x) any other reasonable conditions considered 

necessary for rehabilitation or for the p•ot~~ion of 

society; or 

(xi) any combination of the above. 

{b) suspend execution of sentence up to the maximum 

sentence allowed for each particular offense. The sentencing 

judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Reasonable restrictions or conditions may include 

any of those listed in subsections (l}(a)(i) 

( l) (a) (xi). 

through 

(c) 

(d) 

1~pose a fine as prJvided by law for the offense; 

require pay~ent of costs as provided in 46-18-232 

-6- SB 204 
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or payment of costs of court-appointed counsel as provided 

in 46-8-113; 

(e) commit the defendant to a correctional institution, 

with or without a fine as provided by law for the offense; 

( f) impose 

th rough ( 1) ( e) • 

any combination of subsections {l)(b) 

(2) If any financial obligation is imposed as a 

condition under subsection (l)(a), sentence may be deferred 

for a period not exceeding 2 years for any misdemeanor or 

for a period not exceeding 6 years for any felony, 

regardless of whether any other conditions are imposed. 

(3) If any restrictions or conditions impos~Q under 

subsection (l)(a) or (l)(b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail time already served. 

(4} Except as provided in 45-9-202 and 46-18-222, the 

imposition or execution of the first 2 years of a sentence 

of imprisonment imposed under the following sections may no~ 

be deferred or suspended: 45-5-103, 45-5-202(3) relating to 

aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 

45-5-503(2) and ( 3). 45-9-101(2), (3), and ( 5) ( d), 

~5-9-102(3), and 45-9-103(2). 

(5) Except as provided in 46-i8-222, Lhe imposition or 

-7- SB 204 
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execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102 may not be deferred or 

suspended. 

( 6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 

a defendant who has been convicted of a felony on a prior 

occasion, whether or not the sentence was imposed, 

imposition of the sentence was deferred, or execution of the 

sentence was suspended. 

(7) If the vicLim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisonment imposed under 45-5-502(3), 45-5-503, 

45-5-504, 45-5-505, or 45-5-507 may not be deferred or 

suspended. Section 46-18-222 does not apply to the first 30 

days of such imprisonment. 

(8) In imposing a sentence on a defendant convicted of 

a sexual offense as defined in 46-23-502, the court may not 

waive the registration requirement provided in 46-18-254, 

46-18-255, and Title 46, chapter 23, part 5. 

(9) A person convicted of a sexual offenfe, as defined 

in 46-23-502, and sentenced to imprisonment in the state 

prison shall enroll in the educational phase of the prison's 

sexual offender program.'' 

NEW SECTION. Section 6. Codification instruction. 

[Sections 2 through 4] are intended to be codified as an 

-8- SB 204 



l 

2 

3 

4 

integral part of Title 45, chapter 

provisions of Title 45, chapter 9, 

[sections 2 through 4}. 

NEW SECTION. Section 7. Two-thirds 
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9, part 2, and the 

part 2, apply to 

vote required. 

5 Because [section 3) limits governmental liability, A~ticle 

6 II, section 18, of the Montana constitution requires a vote 

7 of two-thirds of the members of each house for passage. 

-End-
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SENATE BILL NO. 204 

INTRODUCED BY GAGE 

BY REQUEST OF THE BOARD OF CRIME CONTROL 

A BILL FOR AN ACT ENTITLED: "Ml ACT PROVIDING ADDITIONAL 

ALTERNATIVE SENTENCING AUTHORITY FOR OFFENSES RELATED TO 

DANGEROUS DRUGS; PROVIDING GOVERNMENTAL IMMUNITY UNDER 

CERTAIN CIRCUMSTANCES; PROVIDING AN EXEMPTION FROM MANDATORY 

MINIMUM SENTENCES; AND AKEIIDING SECTIONS 45-9-202 AND 

46-18-201, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 45-9-202, MCA, is amended to read: 

"45-9-202. Alternative sentencing authority. i!.l. A 

person convicted of erimina¼-poseessien-ef-~angeroas-drags, 

ert■ina¼--sale--0£--im¼tatien--dan~ereas---drags7---eriminal 

pessession--0£--i•i~etion--dan~eroas--drags--witft-parpese-te 

se¼¼T-fraada¼eft~ly-ebeaining-dangereas--8rnqaT--or--a¼tertng 

¼a~e¼s-en-dan9eroas-drags7-¼f-he-is-shown-to-be-an-e~eessiYe 

or---habitaa¼---aser--o~--dangeroas--dra9sT--as--de£ined--in 

58-3i-t9t7-either-fr.,,.-the--raee--of--the--reeord--or--~y--a 

preaentence--inYestiga~iOftT a dangerous drug offense under 

this chapter may, in lieu of imprisonment, be eoftll'ftitted--~e 

the--ettstedy-e£-any-institut¼en-fer-rehabi¼itat±we-treatment 

£er-net-¼ess-then-6-Menths-er-mere-than--~--years sentenced 
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according to the alternatives provided in subsection (2). 

(2) If the court determine~~ either from the face of 

the record or from a presentence investigation and report, 

that incarceration of the defendant is not appropriate, the 

court may, as a condition of a suspended or deferred 

sentence, impose one or more of the following alternatives: 

(a) imposition _o~-~ fine not to ~ceed the maximum 

amount provided by statute for those offenses that specify a 

fine as part of the penalty or $597989 $1,000 for those 

offenses that do not specify a fine: 

(b) commitment to a residential drug treatment facility 

licensed and approved by the state for rehabilitative 

treatment for not less than the minimum recommended time 

determined necessary by the facility and not more than ! 

years l YEAR, 

(c} mandatory service of not more than 2,000 hours in a 

community-based drug treatment or drug education program 

with compliance to be monitored by the probation and parole 

bureau of the department of institutions based upon 

information provided by the treatment or education program; 

(d) if recommended by the probation and parole bureau, 

placement in a program of intensive probation that requires, 

at a minimum, that the defendant comply with all of the 

following conditions: 

(i) maintain employment or full-time student status at 

THIRD READING 
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an approved school, making progress satisfactory to the 

probation officer, or be involved in supervised job searches 

and community service work designated by the probation 

offi~ 

(ii) pay probation supervision fees through the clerk of 

the district court of not less than $50 per month to be 

deposited in an account in the state special revenue fund to 

the credit of the department of institutions; 

(iii) find a place to reside approved by the probation 

officer that may not be changed without the officer's 

approval; 

(iv) remain at the residence at all times except to go 

to work, to attend school, or to perform community service 

or as otherwise specifically allowed by the probation 

officec: 

(v) remain drug free and submit to drug and alcohol 

tests administered randomly NOT LESS THAN once each month by 

or under supervision of the probation officer; 

(vi) perform not less than 10 hours of community service 

each month as approved by the probation officer, except that 

full-time students may be exempted or required to perform 

fewer hours of community service; 

(vii) enroll or make satisfactory effort to seek 

enrollment in an approved drug rehabilitation program: and 

(viii) comply with any other conditions imposed by the 
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court to meet the needs of the community and the defendant; 

(e) suspension or revocation of the defendant's 

driver's license issued under Title 61, chapter 5, subject 

to the following terms and conditions: 

(i) upon the first conviction of an offense under this 

chapter, the driver's license must be suspended for 6 

months; 

(ii) upon the second conviction, the driver's license 

must be revoked for 1 year: 

(iii) upon a third or subsequent conviction, the 

driver's license must be revoked for 3 years." 

NEW SECTION. Section 2. Surrender of license. If a 

court suspends or revokes a driver's license under 

45-9-202(2)(e), the defendant shall, at the time of 

sentencing, surrender the license to the court. The couct 

shall forward the license and a copy of the sentencing order 

to the department of justice. The defendant may apply to the 

department for issuance of a probationary license under 

61-2-302. 

NEW SECTION. Section 3. I-unity from liability. (1) 

Except as provided in subsection (2), if a court imposes 

mandatory service under 45-9-202(2)(c) or community service 

under 45-9-202(2)(d), an agency supervising the service, 

treatment, or education program in which the 

performing the service and the officers, 

-4-

defendant 

agents, 

is 

and 
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employees of the program are immune from liability for any 

act or omission involved in the supervision or 

administration of the court-ordered service. THE IMMUNITY 

GRANTED BY THIS SECTION APPLIES ONLY TO LAWSUITS FILED BY 

THE DEFENDANT AGAINST THE SUPERVISING AGENCY AND ITS AGENTS 

AND EMPLOYEES AND ONLY TO ACTS ALLEGED TO HAVE OCCURRED 

DURING THE COURSE OF SUPERVISION. 

(2) The immunity provided in subsection (1) does not 

ext.end.to acts alleged to constitute gross negligence or 

gross recklessness. 

NEW SECTION. Section 4. Exemption from mandatory 

minlllWII sentences. If a court imposes any of the sentencing 

alternatives specified in 45-9-202, the mandatory minimum 

sentences provided in 46-18-201(4) do not apply. 

Section 5. Section 46-18-201, MCA, is amended to read: 

"46-18-201, sentences that may be imposed. (1) Whenever 

a person has been found guilty of an offense upon a verdict 

or a plea of guilty, the court may: 

(a) defer imposition of sentence, excepting sentences 

for driving under the influence of alcohol or drugs, for a 

period, except as otherwise provided, not exceeding 1 year 

for any misdemeanor or for a period not exceeding 3 years 

for any felony. The sentencing judge may impose upon the 

defendant any 

the period of 

reasonable rest[ictions or conditions during 

the deferred imposition. Reasonable 
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restrictions or conditions may include: 

(i) jail base release: 

(ii) jail time not exceeding 180 days; 

(iii) conditions for probation; 

(iv) restitution; 

(v) payment of the costs of confinement; 

SB 0204/02 

(vi) payment of a fine as provided in 46-18-231; 

(vii) payment of costs as provided in 46-18-232 and 

46-18-233; 

(viii) payment of costs of court appointed counsel as 

provided in 46-8-113: 

(ix) community service; 

(x) any other reasonable conditions considered 

necessary for rehabilitation or 

society; or 

for the ptot•~~ion of 

(xi) any combination of the above. 

(b) suspend execution of sentence up to the maximum 

sentence allowed for each particular offense. The sentencing 

judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Reasonable restrictions or conditions may include 

any of those listed in subsections (l){a)(i) 

(l)(a) (xi). 

through 

(C) 

(d) 

impose a fine as provided by law for the offense~ 

require payment of costs as p[ovided in 46-18-232 
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or payment of costs of court-appointed counsel as provided 

in 46-8-113; 

(e) commit the defendant to a correctional institution, 

with or without a fine as provided by law for the offense; 

(fl impose any combination of subsections {l)(b) 

through (l)(e). 

(2) If any financial obligation is imposed as a 

condition under subsection (l)(a), sentence may be deferred 

for a period not exceeding 2 years for any misdemeanor or 

for a period not exceeding 6 years for any felony, 

regardless of whether any other conditions are imposed. 

(3) If any restrictions or conditions impos~d under 

subsection (l)(a) or (l)(b) are violated, the cou,t shall 

consider any elapsed time a.a.d either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail time already served. 

(4) Except as provided in 45-9-202 and 46-18-222, the 

imposition or execution of the first 2 years of a sentence 

of imprisonment imposed under the following sections may not 

be deferred or suspended: 45-5-103, 45-5-202(3) relating to 

aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 

45-5-503(2) and (3), 45-9-101(2), (3), and (5)(dl, 

45-9-102(3), and 45-9-103(2). 

(5) Except as provided in 46-18-222, the imposition or 
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execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102 may not be deferred or 

suspended. 

(6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 

a defendant who has been convicted of a felony on a prior 

occasion, whether or not the sentence was imposed, 

imposition of the sentence was deferred, or execution of the 

sentence was suspended. 

(7) If the victim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisonment imposed under 45-5-502(3), 45-5-503, 

45-5-504, 45-5-505, or 45-5-507 may not be deferrltd or 

suspended. Section 46-18-222 does not apply ~o the first 30 

days of such imprisonment. 

(8) In imposing a sentence on a defendant convicted of 

a sexual offense as defined in 46-23-502, the court may not 

waive the registration requirement provided in 46-18-254, 

46-18-255, and Title 46, chapter 23, part 5. 

(9) A person convicted of a sexual offense, as defined 

in 46-23-502, and sentenced to imprisonment in the state 

prison shall enroll in the educational phase of the prison's 

sexual offender program." 

NEW SECTION. Section 6. Codification instruction. 

[Sections 2 through 4] are intended to be codified as an 

-8- SB 204 
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integral part of Title 45, chapter 

provisions of Title 45, chapter 9, 

[sections 2 through 4). 

NEW SECTION. Section 7. Two-thirds 

SB 0204/02 

9, part 2, and the 

part 2, apply to 

vote required. 

5 Because [section J] limits governmental liability, Atticle 

6 II, section 18, of the Montana constitution requires a vote 

7 of two-thirds of the members of each house for passage. 

-End-
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HOUSE STANDING COMMITTEE REPORT 

Mr. Speaker: We, the committee on Judiciary 

March 11, 1991 

Page 1 of 1 

that 

Senate Bill 204 (third reading copy -- blue) in as ---+-----_.;.;.--'-
amended. 

Carried by: Rep. Boharski 

And, that such amendments read: 

1. Title, line 6. 
Following: "FOR" 
Insert: "FELONY" 

2. Title, lines 7 and 8. 
Strike: "PROVIDING GOVERNMENTAL IMMUNITY UNDER CERTAIN 

CIRCUMSTANCES;" 

3. Page 1, line 22. 
Fol lowing: "drug" 
Insert: "felony" 

4. Page 4, line 20 through page 5, line 10. 
Strike: section 3 in its entirety 
Renumber: subsequent sections 

5. Page 8, line 25. 
Page 9, line 3. 
Strike: "through 4" 
Insert: "and 3" 

6. Page 9, lines 4 through 7. 
Strike: section 7 in its entirety 

HOUSE 
1/J 2.()'/ 



52nd Legislature SB 0204/03 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SENATE BILL NO. 204 

INTRODUCED BY GAGE 

BY REQUEST OF THE BOARD OF CRIME CONTROL 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING ADDITIONAL 

ALTERNATIVE SENTENCING AUTHORITY FOR FELONY OFFENSES RELATED 

TO DANGEROUS DRUGS; PR8VfBfN6-66VERNMl!N~Ab-fMMSNf~¥-SHBER 

EBR~AfN-EfRESMS~ANEBS7 PROVIDING AN EXEMPTION FROM MANDATORY 

MINIMUM SENTENCES; AND AMENDING SECTIONS 45-9-202 

46-18-201, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

AND 

Section 1. Section 45-9-202, MCA, is amended to read: 

•45-9-202. Alternative sentencing authority. ill A 

person convicted of er¼mina¼-pessession-of-dangero~s--druqs7 

er¼minai---sa¼e---of--tmttatten--dangerotts--dru9s,--er¼minai 

possessien-of-iMitation--dangerotts--drttgs--with--pttr~ose--to 

ee¼½T--frattdu¼entiy--obta±n±ng--daftqerotts-drtt9s,-or-a¼ter±~g 

¼abe¼s-efl-dangeretts-drttqs,-tf-fte-is-shown-to-be-an-e~eessive 

er--ha~itttal--ttser--of--dangerotts--drttgs,--ae---de£±ned---tn 

S6-3i-¼e¼,--eithe~--Erem--tfte--faee--e£--the--reeord-or-ey-a 

presentenee-¼nvestiqation7 a dangerous drug FELONY offense 

under this chapter may, in lieu of imprisonment, be 

eofflfflieeee--to---e~e---etts~ody---0£---e:ny---¼"~t¼tttttoft---for 

renaeititattve--t~ea~ment-£or-not-¼e~:,-eh8ft-6-mo"th:,-or-fflere 

~ ... ,..,,., ..... '"""" 
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25 

t~8n--Z--yeers sentenced according to the 

provided in subsection (2). 

SB 0204/03 

alternatives 

!l.l..._____.!.f _ __!_he court determines, either from the face of 

the record or from a presentence investigation and report, 

that incarceration of the defendant is not appropriate, the 

court may, as a condition of a suspended or deferred 

sentence, impose one or more of the following alternatives: 

(a) imposition of a fine not to exceed the maximum 

amount provided by statute for those offenses that specify a 

fine as part of the penalty or $5&,eee $1,000 for those 

offenses that do not specify a fine; 

(b) commitment to a residential drug treatment facility 

licensed and approved by the state for rehabilitative 

treatment for not less than the minimum recommended time 

determined necessary by the facility and not more than E 

yee:i-:, 1 _ _1_EAR i 

(c) mandatory service of not more than 2,000 hours in a 

community-based drug treatment or drug education program 

with compliance to be monitored by the probation and parole 

bureau of the department of institutions based upon 

information provided by the treatment or education program; 

{d) if recommended by the probation and parole bureau, 

placement in a program of intensive orobation that requires, 

at a minimum, that the defendant ccm£1Y with all of the 

tollowins conditions: 

-2- SB 204 
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(i) maintain employment or full-time student status at 

an approved school, making progress satisfactory to the 

probation officer, or be involved in supervised job searches 

and community service work designated by the prpbation 

officer1 

(ii) pay probation supervision fees through the clerk of 

the district court of not less than S50 per month to be 

deposited in an account in the state special revenue fund to 

the credit of the department of institutions; 

(iii) find a place to reside approved by the probation 

officer that may not be changed without the officer 1 s 

approval: 

{iv) remain at the residence at all times except to go 

to work, to attend school, or to perform community service 

or as otherwise specifically allowed by the probation 

officer1 

(v) remain drug free and submit to drug and alcohol 

tests administered randomly NOT LESS THAN once each month by 

or under supervision of the probation officer; 

{vi) perform not less than 10 hours of community service 

each month as approved by the probation officer, except that 

full-time students may be exempted or required to perform 

fewer hours of communit.l_ _§i,erv~e_; 

(vii) enroll or make satisfactory effort to seek 

enrollment in gn approved drug rehabilitation program; and 
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(viii) comply with any other conditions imposed by the 

court to meet the needs of the cOlldlunity and the defendant; 

(@) suspension or revocation of the defendant's 

driver's license issued under Title 61, chapter 5, subject 

to the following terms and conditions: 

(i) upon the first conviction of an offense under this 

chapter, the driver 1 s license must be suspended for 6 

months: 

(ii) upon the second co~i~t!.9ni the driver's license 

must be revoked fo_r l ~~r; 

(iii) upon a third or subse_quent con~i~_ti_9n.! the 

driver's licep.s~_ must b~ _!'~v_ok~d for 3 years." 

NEW SECTION. Section 2. Surrender of license. If a 

court suspends or revokes a driver's license under 

45-9-202 ( 2) ( e), the defendant shall, at the time of 

sentencing, surrender the license to the court. The court 

shall forward the license and a copy of the sentencing order 

to the department of justice. The defendant may apply to the 

department for issuance of a probationary license under 

61-2-302. 

NBW-5Ee~~8NT--Seet¼on-3T--~111111nnity-£rom--i¼ah¼¼ityT--t¼t 

Bxee~~--as--prey¼ded--¼n--sttbseet~on-t~t7-±f-a-eettrt-¼mposee 

mandatery-~erv±ee-ttnder-4S-9-i8~tittet-or-ee1Mltt~¼ty--eerv¼ee 

ttnder--4S-9-rertittdt,--an--8geney--sttper~tstftg-~~e-~er•¼e~, 

trea~ment,-or-edtte~t±on-pregram-in-wft~eh--the--d~~~flda~C--¼e 
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perform±ng---the--serv±ee--8nd--the--effieers,--a9ents,--and 

emp¼oyees-ef-tfte-program-are-±fflfflttne-£rem-¼±ab±¼±ty--Eor--any 

aet---or---emiss±o"---±nve¼ved---in---the---sttperv±sion---or 

administration--o£--the--eottrt-ordered-ser•±eeT-~HB-£MMHNT~¥ 

6RANTEB-B¥-THf9-SEETf0N-APPbfES-0Nb¥-~0--bAWS8fTS--PfbEB--B¥ 

~HE--BEPENBANT-A6AfNST-THE-S8PERYfSfN8-A6BN€¥-ANB-fTS-A6BNTS 

ANB-BMPb8¥BBS-AN9-0Nb¥-T8--A€TS--AbbE6BB--'f8--HAYE--0€€8RREB 

B8RfH6-THE-€88RSE-0P-S8PERYfSf8N~ 

tit--~fte--iffll'llttftity--prov±ded--±n-sttbseetion-t¼t-does-not 

extend-eo-aets-a¼¼eged-to--eonstitttte--~ross--ne~¼±genee--or 

groes-reek¼essness, 

NEW SECTION. Section 3. Exemption from mandatory 

miniaua sentences. If a court imposes any of the sentencing 

alternatives specified in 45-9-202, the mandatory minimum 

sentences provided in 46-18-201(4) do not apply. 

Section 4. Section 46-18-201, MCA, is amended to read: 

•46-18-201. Sentences that may be imposed. (1) Whenever 

a person has been found guilty of an offense upon a verdict 

or a plea of guilty, the court may: 

(a) defer imposition of sentence, excepting sentences 

for driving under the influence of alcohol or drugs, for a 

period, except as otherwise provided, not exceeding 1 year 

for any misdemeanor or for a period not exceeding 3 years 

for any felony. The sentencing judge may impo~e upon the 

defendant any reasonable restrictions or conditions during 
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the period of the deferred imposition. 

restrictions or conditions may include: 

(i) jail base release; 

(ii) jail time not exceeding 180 days; 

(iii) conditions for probation; 

(iv) restitution; 

(v) payment of the costs of confinement; 
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Reasonable 

(vi) payment of a fine as provided in 46-18-231; 

{vii) payment of costs as provided in 46-18-232 a~d 

46-18-233; 

(viii) payment of costs of court appointed cou~sel as 

provided in 46-8-113; 

(ix) community service; 

(x) any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

society; or 

{xi) any combination of the above. 

{b) suspend execution of sentence up to the maximum 

sentence allowed for each particular offense. The sentencing 

judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Reasonable restrictions or conditions may include 

any of those listed in subsections (l)(a){i) through 

(l)1a)(xt). 

\C) impose a fine as provided by law for the offense: 
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{d) require payment of costs as provided in 46-18-232 

or payment of costs of court-appointed counsel as provided 

in 46-8-113; 

(e) commit the defendant to a correctional institution, 

with or without a fine as provided by law for the offense~ 

(f) impose any combination of subsections (l)(b) 

through (l)(e). 

(2) If any financial obligation is imposed as a 

condition under subsection (l)(a), sentence may be deferred 

for a period not exceeding 2 years for any misdemeanor or 

for a period not exceeding 6 years for any felony, 

regardless of whether any other conditions are imposed. 

(3) If any restrictions or conditions imposed under 

subsection (l)(a) or (l}(b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail time already served. 

(4) Except as provided in 45-9-202 and 46-18-222, the 

imposition or execution of the first 2 years of a sentence 

of imprisonment imposed under the following sections may not 

be deferred or suspended: 45-5-103, 45-5-202(3) relating to 

aggravated assault, 45-5-302 ( 2), 45-5-303 ( 2), 45-5-401 I 2), 

45-5-503(2) and (3), 45-9-101(2), (3), and (5)(d), 

45-9-102(3), and 45-9-103(2). 
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(5) Except as provided in 46-18-222, the imposition or 

execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102 may not be deferred or 

suspended. 

(6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 

a defendant who has been convicted of a felony on a prior 

occasion, whether or not the sentence was imposed, 

imposition of the sentence was deferred, or execution of the 

sentence was suspended. 

17) If the victim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisonment imposed under 45-5-502(3), 45-5-503, 

45-5-504, 45-5-505, or 45-5-507 may not be deferred or 

suspended. Section 46-18-222 does not apply to the first 30 

days of such imprisonment. 

(8) In imposing a sentence on a defendant convicted of 

a sexual offense as defined in 46-23-502, the court may not 

waive the registration requirement provided in 46-18-254, 

46-18-255, and Title 46, chapter 23, part 5. 

(9) A person convicted of a sexual offense, as defined 

in 46-23-502, and sentenced to imprisonment in the state 

prison shall enroll in the educational phase of the prison's 

sexual offender program." 

NEW SECTION. Section 5. Codification .instruction. 

-a- SB 204 
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1 [Sections 2 thrett~ft-4 AND 3) are intended to be codified as 

2 an integral part of Title 45, chapter 9, part 2, and the 

3 provisions of Title 45, chapter 9, part 2, apply to 

4 [sections 2 tftrottqh-4 AND 3]. 

5 HEW-SS€~¼8No Seetioft-~•--Two-thirds---vote----reqaired, 

6 B@eattse--tsectien--3t-i±mits-gowerftffleftte¼-¼±ability,-Artiele 

7 fT7-seetien-½8,-eE-the-Montana-const±tttt±oft-reqtt~res-~--•ote 

8 of-two-thirds-0£-the-members-of-e~eh-hettae-ror-passageo 

-End-
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Conference Committee 
on Senate Bill No. 204 

Report No. 1, April 19, 1991 
Page 1 of 2 

Hr. President and Hr. Speaker, 

We, your Conference Committee on Senate Bill No. 204, met and 
considered the amend•ents in the House Judiciary Standing 
Committee Report on Senate Bill No. 204 dated March 11, 1991. 

We recommend that Senate Bill No. 204 (reference copy - salmon} 
be amended as follows1 

1. Title, line 8. 
Following, '"e-IR€!:1HS'fi•,N€BS ;·'" 
Insert, "PROVIDING GOVERNMENTAL IMMUNITY UNDER CERTAIN 

CIRCUIISTANCES;" 

2. Page 5, line 12. 
Following: line 11 
Insert, "NEW SECTION. Section 3. Iftmunity from liability. 

Exc~pt'as provided in {subsections (2) and {3)1, if a court 
imposes mandatory service under 45-9-202{2){c) or community 
service under 45-9-202(2)(d), a public or private agency 
supervising the service, treatment, or education program in 
which the defendant is participating and the officers, 
agents, and employees of the public or private agency are 
immune from liability to the defendant for any acts or 
omissions alleged to have occurred within the course and 
scope of supervision. 

(2) The immunity provided in subsection (1) does not 
extend to acts or omissions alleged to constitute grass 
negligP-nce or intentional acts. 

(3) The immunity provided in subsection (1) for a 
public agency does not extend to claims for workers' 
compensation benefits when the defendant is injured while 
performing community service.• 

Renumber, £Ubsequent sections 

3. Page 
Strike1 
Insert1 

9, lines 1 and 4. 
"!\ND 3" 
"through 4" 

4. Page 9, line 9. 
Following, line 8 
Insert, "NEW SECTION. Section 7. Two-thirds vote required. 

Because {section 31 limits governmental liaUility, Article 
II, section 18, of the Montana conRtitution requires a vot~ 
of two-thirds of the members of each house for passage. 

/;Doe"i) 

REJECT 841640CC.Sli 

April 19, 1991 
Page 2 of 2 

NEW SECTION. Section 8. Coordination instruction. If 
Senate 8111 No. 473 is not pa~sed and approved, then [section 3 
of this actl is amended as follows: 

(1) the bracketed language in subsection {l) is 
a~~nded to read "subsection (2)"; and 

(2) subsection (3) 1s void.~ 

And that this Conference Committee report be adopted. 

,di/4j?i#,t~; 

J,11 _ _!L_ 2 •'--'t / 
/4.ffc:L Coo rd. 

5/3 4- ;;.20 't! 9 . .,_ID 
Sec. of Senate 

Rep. lleasu:-e 

c.c.. R. i., 
S-8 Zo'I 

841640CC.Sj1 
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SENATE BILL NO. 204 

INTRODUCED BY GAGE 

BY REQUEST OF THE BOARD OF CRIME CONTROL 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING ADDITIONAL 

ALTERNATIVE SENTENCING AUTHORITY FOR FELONY OFFENSES RELATED 

TO DANGEROUS DRUGS; PR8VfBfll6-68VBRNMEN~Ab-fMM9Nf~¥-IINBBR 

eeR~AfN-efRe8MS~ANeBST PROVIDING GOVERNMENTAL IMMUNITY UNDER 

CERTAIN CIRCIJM§TANCES; PROVIDING AN EXEMPTION FROM MANDATORY 

MINIMUM SENTENCES; AND AMENDING SECTIONS 45-9-202 

46-18-201, MCA. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

AND 

Section 1. Section 45-9-202, MCA, is amended to read: 

"45-9-202. Alternative sentencing authority. ill A 

person convicted of erimina¼-possession-of-dangerotts--drtt9s, 

erimina¼---sale---of--imitation--dangerous--druqsy--erimina± 

pessession-0£-imitatien--dangerous--drugs--vith--pur~ose--to 

sell7--£rattdu¼ent¼y--obtaining--danqerous-drugs7-or-altering 

¼abels-on-dangerous-drugs7-i£-he-is-shown-to-be-an-exeessive 

or--ftabitual--user--0£--dangerous--drugs,--as---defined---in 

59-3~-¼8l7--e±ther--£~om--the--faee--e£--tfte--reeerd-or-by-a 

p~e~entenee-~nves~iqat~on, a dangerous drug FELONY offense 

under this chapter may, in lieu of imprisonment, be 

ee!Mli~t@d--to---~"e---ett~tody---0£---~fty---¼nstitttt%0"---fer 

~ ...... .,.., •• cou,,a, 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0204/04 

rehab¼½itat½¥e--treatmeflC-£er-not-¼ese-tftan-6-montha-or-mere 

tftan--~--years sentenced according to the 

provided in subsection {2). 

alternatives 

u.L If the court determines, either ftom the face of 

the record or from a presentence investigation and report, 

that incarceration of the defendant is not appropriate, the 

court may, as a condition of a suspended or deferred 

sentence, impose one or more of the following alternatives: 

(a) imposition of a fine not to exceed the maximum 

amount provided by statute for those offenses that specify a 

fine as part of the penalty or $58T888 $1,000 for those 

offenses that do not specify a fine; 

(b) commitment to a residential drug treatment facility 

licensed and approved by the state for rehabilitative 

treatment for not less than the minimum recommended time 

determined necessary by the facility and not more than ~ 

years 1 YEAR; 

(c) mandatory service of not more than 2,000 hours in a 

community-based drug treatment or drug education program 

with compliance to be monitored by the probation and parole 

bureau of the department of institutions based upon 

information provided by the treatment or education program; 

(d) if recommended by the probation and parole bureau, 

placement in a program of intensive probation that regu~res, 

at a minimum, that the defendant com.e!_y with all of the 

-2- SB 204 
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following conditions: 

(i) maintain employment or full-time student status at 

an approved school, making progress satisfactory to the 

probation officer, or be involved in supervised job searches 

and community service work designated by the probation 

officer; 

(ii} pay probation supervision fees through the clerk of 

the district court of not less than $50 per month to be 

deposited in an account in the state special revenue fund to 

the credit of the department of institutions; 

(iii) find a place to reside approved by the probation 

officer that may not be changed without the officer 1 s 

approval; 

(iv) remain at the residence at all times except to go 

to work, to attend school, or to perform community service 

or as otherwise specifically allowed by the probation 

officer; 

(v) remain drug free and submit to drug and alcohol 

tests administered randomly NOT LESS THAN once each month by 

or under supervision of the probation officer; 

(vi) perform not less than 10 hours of community service 

each month as approved by the probation officer, except that 

full-time students may be exempted or required to perform 

fewer hours of communit~~rvice; 

(vii) enroll or make satisfactory effort to seek 
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enrollment in an approved drug rehabilitation program; and 

(Viii) comply with any other conditions imposed by the 

court to meet the needs of the community and the defendant; 

(e) suspension or revocation of the defendant 1 s 

driver's license issued under Title 61, chapters, subject 

to the following terms and conditions: 

(i) upan the first conviction of an offense under this 

chapter, the driver's license must be suspended for 6 

month!,.t 

(ii) upon the second conviction, the driver's license 

must be revo~e~ ~~ear; 

(iii) upon a third or subsequent conviction, the 

driver's license must be revoked for 3 years." 

NEW SECTION. Section 2. Surrender of license. If a 

court suspends or revokes a driver's license under 

45-9-202 ( 2) ( e), the defendant shall, at the time of 

sentencing, surrender the license to the court. The court 

shall forward the license and a copy of the sentencing order 

to the department of justice. The defendant may apply to the 

department for issuance of a probationary license under 

61-2-302. 

NBW-SBe~r0NT--Seetien-3T--ilMlttftity-rrem--liabilityT--tlt 

B~eep~--a9--prov¼ded--in--sabsec~±on-tit7-i£-a-eoart-imposes 

manda~ery-~ervtee-ander-4S-9-i6%t%ttct-or-eoffllllanity--service 

ander--45-9-%9%t%ttdt;--an--ageney--sapervising-the-serv±ce, 
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trea~en~7 -or-ed~eation-program-in-wh¼eft--tfte--de£endant--is 

per£orming---the--serviee--aftd--tfte--e££icers7--agefttS7--ftft8 

emp¼eyees-of-tfte-program-are-i!lllftnne-frem-¼iab¼¼¼ty--for--any 

aet---or---omission---in¥e¼ved---in---tfte---s~pervision---or 

administratien--ef--the--eonrt-ordered-servieeT-~HB-fMM8N~~¥ 

6Rl\ll'l'BB-BY-~HfS-SBeT:EeN-APPblBS-8NbY-'l'0--bAWSHfTS--PlbBB--B¥ 

THB--BBPBNBANT-A8AfNST-~HB-SHPBRYISIN6-A6BNe¥-ANB-ITS-A6BN~S 

ANB-BMPb0YBBS-ANB-0NbY-'l'0--AeTS--Abb86BB--'l'0--HAYB--eeeHRRBB 

BBRIN6-~HB-e06RSB-0P-SHPBRYISl0N7 

tit--The--¼mmttn¼ey--prev¼ded--¼n-sttbseee¼en-ttt-dees-nee 

extend-to-aets-a¼leged-to--eenstitttte--gress--neqligence--or 

gross-rec~lessnesST 

NEIi SECTION, SECTION 3. IMMUNITY FROM LIABILITY. ( l J 

EXCEPT AS PROVIDED IN (SUBSECTIONS (2) AND (3)], IF A COURT 

IMPOSES MANDATORY SERVICE UNDER 45-9-202(2)(C) OR COMMUNITY 

SERVICE UNDER 45-9-202(2)(D), A PUBLIC OR PRIVATE AGENCY 

SUPERVISING THE SERVICE, TREATMENT, OR EDUCATION PROGRAM IN 

WHICH THE DEFENDANT IS PARTICIPATING AND THE OFFICERS, 

AGENTS, AND EMPLOYEES OF THE PUBLIC OR PRIVATE AGENCY ARE 

IMMUNE FROM LIABILITY TO THE DEFENDANT FOR ANY ACTS OR 

OMISSIONS ALLEGED TO HAVE OCCURRED WITHIN THE COURSE AND 

SCOPE OF SUPERVISION. 

(2) THE IMMUNITY PROVIDED IN SUBSECTION (1) DOES NOT 

EXTEND TO ACTS OR OMISSIONS ALLEGED TO CONSTITUTE GROSS 

NEGLIGENCE OR INTENTIONAL ACTS. 
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(3) THE IMMUNITY PROVIDED IN SUBSECTION (1) FOR A 

PUBLIC AGENCY DOES NOT EXTEND TO CLAIMS FOR WORKERS' 

COMPENSATION BENEFITS WHEN THE DEFENDANT IS INJURED WHILE 

PERFORMING COMMUNITY SERVICE. 

NEW SECTION. Section 4. El<emption from aandatory 

minimua sentences. If a court imposes any of the sentencing 

alternatives specified in 45-9-202, the mandatory minimum 

sentences provided in 46-18-201(4) do not apply. 

Section 5. Section 46-18-201, MCA, is amended to read: 

"46-18-201. Sentences that may be imposed. (1) Whenever 

a person has been found guilty of an offense upon a verdict 

or a plea of guilty, the court may: 

(a) defer imposition of sentence, excepting sentences 

for driving under the influence of alcohol or drugs, for a 

period, except as otherwise provided, not exceeding 1 year 

for any misdemeanor or for a period not exceeding 3 years 

for any felony. The sentencing judge may impose upon the 

defendant any reasonable restrictions or conditions during 

the period of the deferred imposition~ Reasonable 

restrictions or conditions may include: 

(i) jail base release; 

(ii) jail time not exceeding 180 days: 

(iii) conditions for probation; 

(iv) restitution; 

(v) payment of the costs of confinement: 
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(vi) payment of a fine as provided in 46-18-231; 

(vii) payment of costs as provided in 46-18-232 and 

46-18-233; 

(viii) payment of costs of court appointed counsel as 

provided in 46-8-113, 

(ix) community service: 

(x) any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

society; or 

(xi) any combination of ~he above. 

(b) suspend execution of sentence up to the maximum 

sentence allowed for each particular offense. The sentencing 

judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Reasonable restrictions or conditions may include 

any of those listed in subsections (l)(a)(i) through 

(l)(a)(xiJ. 

(c) impose a fine as provided by law for the offense; 

(d) require payment of costs as provided in 46-18-232 

or payment of costs of court-appointed counsel as provided 

in 46-8-113, 

(e) commit the defendant to a correctional institution, 

with or without a fine as provided by law for the offense; 

(f) impose any combination of 

through ( l) ( e) • 
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(2) If any financial obligation is imposed as a 

condition under subsection (l)(a), sentence may be deferred 

for a period not exceeding 2 years for any misdemeanor or 

for a period not exceeding 6 years for any felony, 

regardless of whether any other conditions are imposed. 

(3) If any restrictions or conditions imposed under 

subsection (l)(a) or (l)(b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail time already served. 

(4) Except as provided in 45-9-202 and 46-18-222, the 

imposition or execution of the first 2 years of a sentence 

of imprisonment imposed under the following sections may not 

be deferred or suspended: 45-5-103, 45-5-202(3) relating to 

aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 

45-5-503(2) and (3), 45-9-101(2), 

45-9-102(3), and 45-9-103(2). 

( 3)' and (5)(d), 

(5) Except as provided in 46-18-222, the imposition or 

execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102 may not be deferred or 

suspended. 

(6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 

Q defendant who has been convicted of a felony on a prior 
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occasion, whether or not the sentence was imposed, 

imposition of the sentence was deferred, or execution of the 

sentence was suspended. 

(7) If the victim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisonment imposed under 45-5-502(3), 45-5-503, 

45-5-504, 45-5-505, or 45-5-507 may not be deferred or 

suspended. Section 46-18-222 does not apply to the first JO 

days of such imprisonment. 

(8) In imposing a sentence on a defendant convicted of 

a sexual offense as defined in 46-23-502, the court may not 

waive the registration requirement provided in 46-18-254, 

46-18-255, and Title 46, chapter 23, part 5. 

(9) A person convicted of a sexual offense, as defined 

15 in 46-23-502, and sentenced to imprisonment in the state 

16 prison shall enroll in the educational phase of the prison's 

17 sexual offender program." 

18 NEW SECTION. Section 6. Codification instruction. 

19 [Sections 2 throttgh--4 ANB-3 THROUGH 4] are intended to be 

20 codified as an integral part of Title 45, chapter 9, part 2, 

21 and the provisions of Title 45, chapter 9, part 2, apply to 

22 [sections 2 threttgh-4 ANB-3 THROUGH 4]. 

23 HSW-sse~feH~ Seetion-~.--~we-~h±rd9----vete---reqttired• 

24 Beeatt~e-tseetion-3t-i±~±~~-ge•ernmen~al--½iabi±iey7 --A~t±e~e 

25 ff7--see~ion-i87-e~-the-Moncana-eonstit~tion-req~±~e9-a-vote 
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0£-~we-th¼ras-0£-~he-members-0£-eaeh-hottse-£0~-passage~ 

NEW SECTION. SECTION 7. TWO-THIRDS VOTE Rfill_UIRED. 

BECAUSE lSECTION 3] LIMITS GOVERNMENTAL LIABILITY, ARTICLE 

II, SECTION 18, OF THE MONTANA CONSTITUTION REQUIRES A VOTE 

OF TWO-THIRDS OF THE MEMBERS OF EACH HOUSE FOR PASSAGE. 

NEW SECTION. SECTION 8. COORDINATION INSTRUCTION. IF 

SENATE BILL NO. 473 IS NOT PASSED AND APPROVED, THEN 

[SECTION 3 OF THIS ACT] IS AMENDED AS FOLLOWS: 

(1) THE BRACKETED LANGUAGE IN SUBSECTION (l) IS AMENDED 

TO READ '"SUBSECTION (2)"; AND 

(2) SUBSECTION (3) IS VOID. 

-End-
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