SENATE BILL NO. 158

INTRODUCED BY JERGESON, L. NELSON, WILLIAMS

IN THE SENATE

JANUARY 22, 1991 INTRODUCED AND REFERRED TO COMMITTEE
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FIRST READING.
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FEBRUARY 2, 1991 COMMITTEE RECOMMEND BILL
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FEBRUARY 4, 1991 PRINTING REPORT.
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FEBRUARY 5, 1991 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 49; NOES, O.

TRANSMITTED TO HOUSE.
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22, 19891 RETURNED FROM GOVERNOR WITH
RECOMMENDED AMENDMENTS.

28, 19891 SECOND READING, GOVERNOR'S
AMENDMENTS CONCURRED IN.

1, 1991 THIRD READING, GOVERNOR'S
AMENDMENTS CONCURRED IN.
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9, 1991 SECOND READING, GOVERNOR'S
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gtmﬂ_ BILL NO. /58 e

INTRODUCED BY.é;2Zi5uamtzu=:>t;Zg;115£1ﬁ:>_h__LAZ;1§42:L__

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A SQSTEM
FOR TRANSFER OF A FARM IMPLEMENT DEALERSHIF TO A DEGSIGNATED
FAMILY MEMBER OR DESIGNATED SUCCESSOR; ESTABLISHING RIGHTS
AND DUTIES QOF THE DEALER, GRANTOR, AND SUCCESSOR; PROVIDING
A PROCEDURE TO DETERMINE THE RIGHT TO SUCCEED IN DEALERSHIP
OWNERSHIP; PROVIDING THAT A GRANTOR MAY NOT CANCEL A
DEALERSHIP BASED ON A NATURAL DISASTER; PROVIDING FOR
REPURCHASE OF DEALERSHIP INVENTQORY AT 100 PERCENT OF NET
COST UPON CANCELLATION OF A DEALERSHIP; PROVIDING FOR
DAMAGES AND PENALTIES; AND AMENDING SECTIONS 30-11-702,

30-11-712, AND 30-11-801, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 30-11-801, MCA, is amended to read:
"30-11-801. Definitions., As used in ¢this part, the

following definitions apply:

(1) "Community of interest" means a continuing
financial interest that the grantor and grantee have in
common .

(2) "Dealer" means a person who is a grantee of a farm
implements dealership situated in this state.

(3) "Dealership" means a contract or agreement,
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expressed or implied, whether oral or written, including a
franchise as defined in 61-4-201, by which a person is
granted the right to sell or distribute farm implements, in
which there is a community of interest in the business of
coffering, selling, or distributing farm implements,

(4) "Department” means the department of commerce

established in 2-15-1801.

(5) (a) "Designated family member* means the spouse,

child, grandchild, parent, brother, or sister of a dealer

who:

(i} in the case of a deceased dealer:

{A) is entitled to inherit the dealer's ownership

interest in the dealership under the terms of the dealer's

will;

(B) has been designated in writing by a deceased dealer

to succeed him in the dealership; or

(C) is entitled to inherit the dealer's ownership

interest in the dealership under the laws of intestate

succession of this state; or

(ii) in the case of an incapacitated dealer, has been

appointed by a court as the 1legal representative of the

dealer's property.

{b} The term includes the appointed and qualified

perscnal representative and the testamentary trustee of a

deceased dealer.
INTRODUCED BILL
s6 158
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(6) "Designated successor" means a person who, in the

case of a retiring dealer, is designated in writing by the

retiring dealer to succeed him in the dealership.

t43(7) "Farm implement” means any vehicle, machine, or
attachment designed or adapted and used exclusively for
agricultural operations and only incidentally operated or
used on the highways.

+53(8) (a) "Good cause", when used in 30-31-801 through
30-11-803 and 30-11-811, means:

tey{i) failure by a dealer to comply substantially with
essential and reasonable requirements imposed upon him by
the grantor or sought to be imposed by the grantor, which
requirements are not discriminatory as compared with
requirements imposed on other similarly situated dealers
either by the terms of the reguirements or in the manner of
their enforcement; or

tb3(ii) bad faith by the dealer in carrying out the
terms of the dealership.

{b) Good cause, when used in [sections 2 through 9],

means a showing that successicon to a dealership would be

detrimental to the public interest or to the representation

of the grantor.

t6¥(9) "Grantor" means a person who grants a

dealership.

+7+{10) "Person” means any individual, partnership.
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association, corporation, or other entity.”
NEW SECTION, Section 2. Right of designated family

member or designated successor to succeed in dealership
ownership. (1) A designated family member or designated
successor may succeed the dealer in the ownership or
operation o¢f the dealership under the existing franchise cor
distribution agreement:

(a) if, within 120 days of the dealer's death,
incapacity, or retirement, he gives the grantor wrikten
notice of his intention to do so; and

(b) unless there exists good cause for refusal to honor
the succession on the part of the grantor.

{2) The grantor may request, and the designated family
member or designated successer shall provide, upon request,
personal and financiazl data that is reasonably necessary to
determine whether the succession should be hcnored.

NEW SECTION, Section 3. Refusal to honor succession to

ownership —- notice required. (1) If a grantor believes that
good cause exists for refusing to honaor the succession to
the ownershiov and operation of 3 dealership by a designated
family menzer or by a designated successor under the
existing fr-achise agreemeut, the grantor may, within 30
days of receipt of notice of the designated family member's
or designatad asuccessor's intert to succeed the dealer in

the ownership and operation of the dealarship, serve upon

~4-
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the designated family member or designated successor and the
department notice of its refusal to honor the succession and
of its intent to discontinue the existing franchise
agreement with the dealership no sooner than 60 days frem
the date the notice is served.

(2) The notice must state the specific grounds for the
refusal to honor the succession and the intent to
discontinue the existing franchise agreement with the
dealership no sooner than 60 days from the date the notice
is served.

{3y If notice of refusal and discontinuance is not
timely served upon the designated family member or
designated successor and the department or if the department
rules in favor of the complainant in a hearing held pursuant
to [section 4], the E£ranchise agreement must continue in
effect subject to termination only as otherwise permitted by

law.

NEW SECTION. Section 4. Procedure to determine right

to succeed. (1) A designated family member or designated

successor who receives notice of the grantor's refusal to
honor his succession to the ownership and operation of the
dealership may, within the 60-day period provided for in
[section 3), file with the department a verified complaint
for a hearing and determination by the department on whether

good cause exists for refusal and discontinuance.
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{2) The grantor shall establish good cause for refusal
to honor the succession to ownership.

(3) The franchise agreement must continue in effect
until the final determination of the issues raised in the
complaint,

(4) If the grantor prevails, the department shall
include in its order approving the termination of the
franchise agreement reasonable c¢onditions affording the
complainant an oppertunity to receive fair and reasonable
compensation for the value of the dealership.

{5) Any decision by the department may be reviewed

pursuant to Title 2, chapter 4, part 7.

NEW SECTION. Section 5. written designation of

succession unaffected. {Sections 2 through 9} do not
preclude a dealer Efrom designating any person as his
successar by written instrument filed with the grantor.

HEW SECTION. Section 6. Tlilegal cancellation of

dealership based on natural disaster. A grantor may not
attempt or threaten toc terminate, cancel, fail to renew, or
substantially change the circumstances of a dealership if
the attempt or threat is based on the results of a natural
disaster, including a sustained drought, in the dealership
market area or some cther circumstance beyond the dealer's

control.

NEW SECTION. 8ection 7. Repurchase of farm implement

‘6_.
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dealership inventory upon cancellation of dealership. (1) If
a dealer enters into a written dealership contract or
agreement with a grantor and the grantor cancels the
dealership, the grantor shall, at the dealer's request, pay
to the dealer or c¢redit to the dealer's account, if the
dealer has outstanding any sums owing the grantor, an amount
equal to 100% of the net cost of all new, unused, undamaged,
and complete inventory items, including repair parts, held
by the dealer at the time of cancellatiocn.

(2) Payment or allowance of credit to the dealer’'s
acccunt of the sum reguired in subsection (1) must be made
upon return of the inventory items to the grantor and upon
payment by the dealer of any shipping charges necessitated
by the return of the items. Title to the inventory items

passes to the grantor upon making the payment or allowance.

NEW SECTION. Section 8. viclation —-- penalty. A person
viclating the provisions of [sections 2 through 9] shall
upon conviection be fined an amount not to exceed $5,000.

NEW SECTION. Section 9. civil damages. A dealer
suffering pecuniary loss due to a violation of [sections 2
through %] who -prevails in a civil action for the loss is
entitled to damages equal to three times the pecuniary loss,

together with court costs and reasonable attorney fees.
Section 10. section 30-11-702, MCA, is amended to read:

*30-11-702. Repurchase of inventory items upon
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cancellation of dealership or distribution contract. (1) ¥£

Except as provided in [section 7], if a retailer enters into

a written dealership contract and either the wholesaler,
manufacturer, distributor, or retailer cancels the contract,
such wholesaler, manufacturer, or distributor shall, at the
retailer's request, pay toc the retailer, or credit to the
retailer's account if the retailer has outstanding any sums
owing the wholesaler, manufacturer, or distributor, an
amcunt equal to:

{(a) 100% of the net cost of all new, unused, undamaged,
and complete inventory items, except repair parts, held by
the dealer at the time of cancellation; and

(b} 85% of the current net price of each repair part
carried on the most recent price list or catalcg provided by
the manufacturer or distributor and held by the dealer at
the time of cancellation.

{2) If a wholesaler enters into a written distribution
contract and either the wholesaler, manufacturer, or
distributor cancels the contract, the manufacturer or
distributor shall, at the wholesaler‘'s request, pay to the
wholesaler, or credit to the wholesaler's account if the
wholesaler has outstanding any sums owing to the
manufacturer or distributor, an amount equal to:

{a) 100% of the net cost of all new, unused, undamaged,

and complete inventory items, except repair parts, held by

-8-
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the wholesaler at the time of cancellation; and

(b)Y B5% of the current net price of each repair part
carried on the most recent price list or catalog provided by
the manufacturer or distributor and held by the whcolesaler
at the time of cancellation.

(3) Payment or allowance of credit to the retailer's or
wholesaler's account of the sum required in suhsecticon (1)
or (2) must be made upon return of the inventory items teo
the wholesaler, manufacturer, or distributor. Title to such
inventory 1items passes to the wholesaler, manufacturer, or
distributor upon making such payment.™

Section 11. Ssection 30-11-712, MCA, is amended to read:

*30-11-712., Ciwvil liability. 1f any wholesaler.,
manufacturer, or distributor fails or refuses to repurchase
any inventory as required by 30-11-702 and [section 7{(1)],
the wholesaler, manufacturer, or distributor is liable in a
civil action for 100% of the current net price cof the
inventory, plus any freight charges paid by the retailer or
wholesaler, the retailer's or wholesaler's attorney fees,

and court costs."

NEW SECTION. Section 12. severability. If a part of
{this act! is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part

remains in effect in all wvalid applications that are

—g-
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severable from the invalid applications.

NEW SECTION, Section 13. Codification instruction.

[Sections 2 through 9] are intended to be codified as an
integral part of Title 30, chapter 11, part 8, and the
provisions o©of Title 30, chapter 11, part 8, apply to
[sections 2 through 9].

-End-
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RE-REFERRED AND
APPROVED BY COMMITTEE
ON AGRICULTURE LIVESTOCK
AND IRRIGATION AS AMENDED

SENATE BILL NO. 158

INTRODUCED BY JERGESON, L. NELSON, WILLIAMS

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A SYSTEM
FOR TRANSFER QF A FARM IMPLEMENT DEALERSHIP TO A DESIGNATED
FAMILY MEMBER OR DESIGNATED SUCCESSOR; ESTABLISHING RIGHTS
AND DUTIES OF THE DEALER, GRANTOR, AND SUCCESSOR; PROVIDING
A PROCEDURE TO DETERMINE THE RIGHT TO SUCCEED IN DEALERSHIP
OWNERSHIP; PROVIDING THAT A GRANTOR MAY NOT CANCEL A
DEALERSEIP BASED ON A NATURAL DISASTER; PROVIDING FOR
REPURCHASE OF DEALERSHIP INVENTORY AT 100 PERCENT OF NET
COST UPON CANCELLATION OF A DEALERSHIP; PROVIDING FOR
DAMAGES AND PENALTIES; ANP AMENDING SECTIONS 30-11-702,

30-11-712, AND 30-11-801, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 30-11-801, MCA, is amended to read:
“30-11-801. Definitions. As used in this part, the

following definitions apply: 7
{1} "Community of interest" means a continuing

financial interest that the dJrantor and grantee have in

common .

(2) "Dealer" means a person who is a grantee of a farm

implements dealership situated in this state.
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{3} "Dealership” means a contract or agreement,
expressed or implied, whether oral or written, including a
franchise as defined in 61-4-201, by which a person is
granted the right to sell or distribute farm implements, in
which there is a community of interest in the business of
offering, selling, or distributing farm implements.

(4} "Department" means the department of commerce

established in 2-15-1801.

{5} (a) "Designated family member" means the spouse,

child, grandchild, parent, brother, or sister cf a dealer

who:

(i} in the case of a deceased dealer:

(A} is entitled to inherit the dealer's ownership

interest in the dealership under the terms of the dealer's

willy'

(B) bhas been designated in writing by a deceased dealer

to succeed him in the dealership; or

{(C) is entitled to inherit the dealer's ownership

interest in the dealership under the laws of intestate

succession of this state; or

{(ii) in the case of an incapacitated dealer, has been

appointed by a court as the legal ctepresentative of the

dealer's property.

{b) The term includes the appointed and gqualified

personal representat4ve and the testamentary trustee of a

SECOND READING
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deceased dealer.

(6) "Designated successor" means a person who, in the

case of a retiring dealer, is designated in writing by the

retiring dealer teo succeed him in the dealership.

+4%(7) "Farm implement" means any vehicle, machine, or
attachment designed or adapted and used exclusively for
agricultural operations and only incidentally operated or

used on the highways.

t53(B}) (a) "Good cause", when used in 30-11-801 through

30-11-803 and 30-11-811, means:

tay(i} failure by a dealer to comply substantially with
esgential and reasonable reguirements imposed wupon him by
the grantor or sought to be imposed by the grantor. which
requirements are not discriminatory as compared with
requirements impeosed on other similarly situated dealers
either by the terms of the requirements or in the manner of
their enforcement; or

+b¥(ii) bad faith by the dealer in carrying out the

terms of the dealership.

(b} Good cause, when used in [sections 2 through 9 8],

means a_ showing that succession to a dealership would be

detrimental to the public interest or to the representation

of the grantor.

t6%(9) “Grantor" means a person who grants a
dealership.
~3- 5B 158
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¢7#3+{10) "Person" means any individual, partnership,
association, corporation, or other entity."

NEW SECTION. Section 2. Right of designated family
member or designated successor to succeed in dealership
ownership. (1} A designated family member or designated
successor may succeed the dealer in the ownership or
operation of the dealership under the existing franchise or
distribution agreement:

(a) if, within 120 days of the dealer's death,
incapacity, or retirement, he gives the grantor written
notice of his intenticon to dc so; and

{b) unless there exists good cause for refusal to honor
the succession on the part of the grantor.

{2) The grantor may request, and the designated family
member or designated successor shall provide, upon request,
perscnal and financial data that is reasonably necessary to
determine whether the succession should be honored.

NEW SECTION. Section 3. Refusal to honor succession to
ownership —— notice required. (1) If a grantor beljeves that
qgood cause exists for refusing to honor the succession to
the ownership and operation of a dealership by a designated
family member or by a designated successor under the
existing franchise agreement, the grantor may, within 30
days of receipt of notice of the designated family member's

or designated successor's intent to succeed the dealer in

-4 SB 158
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the ownership and operation of the dealership, serve upon
the designated family member or designated successor and the
department notice of its refusal to honor the succession and
of its intent to discontinue the existing franchise
agreement with the dealership no socner than 60 days from
the date the notice is served.

{2) The notice must state the specific grounds for the
refusal to honor the succession and the intent to
discontinue the existing Eranchise agreement with the
dealership no sooner than 60 days from the date the notice
is served.

{3) If notice of refusal and discontinuance is not
timely served upon the designated Ffamily member or
designated successor and the department or if the department
rules in favor of the complainant in a hearing held pursuant
to [{section 4], the franchise agreement must continue in
effect subject tc termination only as otherwise permitted by
law.

NEW SECTION. Section 4. Procedure to determine right
to succeed. (1) A designated FEamily member or designated
successor who receives notice of the grantor's refusal to
honor his succession to the ownership and operation of the
dealership may, within the 60-day period provided for in
[section 3], file with the department a verified complaint

for a hearing and determination by the department on whether

~5- SB 158
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good cause exists for refusal and discontinuance.

{2) The grantor shall establish good cause for refusal
to honor the succession to ownership.

(3) The franchise agreement must continue in effect
until the final determination of the issues raised in the
complaint.

{4) If the grantor prevails, the department shall
include in its order approving the termination of the’
Eranchise agreement reasonable conditions affording the
complainant an opportunity to receive fair and reasonable
compensation for the value of the dealership.

(5} Any decision by the department may be revieweé
pursuant to Title 2, chapter 4, part 7.

NEW SECTION. Section 5. written designation , of
succession unaffected. [Sections 2 through % B8] do not
preclude a dealer from designating any person as his

successor by written instrument filed with the grantor.

NEW SECTION, Section 6. Illegal cancellation of

dealership based on natural disaster. A grantor may not
attempt or threaten to terminate, cancel, fail to renew, or
substantially change the circumstances of a dealership if
the attempt or threat is based on the results of a natural
disaster, including a sustained drought, in the dealership

market area or some other circumstance beyond the dealer's

control.

-6- 5B 158
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NEW-SBETION:--Seegtien-F---Repurchase--ef--farm-impiement
dealership-inventory-upen-eancetintion-of-deaterships-tiy-3f
a-deaier——enters--into-—a--written--deatership--contract—-or
agreement--with—-a--grantor--and--the--granter—-canceis—ehe
deatershipr--the—grantor-shali;-at-the-deateris-requasat;—pay
to-the-deater-or-credit-to-~the--deataris--aceount;—-t£f-——the
deater-has-outstanding-any-suma—owing-the-grantery-an-amount
equat-to-180%-of-the-net-cost-cf-ati-newr-unusedy-—undamageds
and--compiete-—inventory-ittemar—iénetuding-repatr-parear-hetd
by-the-deater-at-che-time-of-canceliations

t2}--Payment-sr-attewance--of--eredie—-te——the--deateris
aesount——cf--the-sum-required-in-subseceton-t:y-muse-be-made
upon-return-of-the-inventory-items-to-the-granter--and-——-upen
payment--by--the-deater-of-any-shipping-charges-necessitated
by-the-return-of-the-items--Pitie--to--the—-inventary--items
passes-to-the-grantor—upon-making-the-payment-or-sitowance:

NEW SECTION. Section 7. violation -- penalty. A person
vicolating the provisions of [sections 2 through 2 8] shall
upon conviction be fined an amount not to exceed 55,000,

MEW SECTION. Section 8. Civil damages. A dealer
suffering pecuniary 1loss due to a violation of [sections 2
through & 8] who prevails in a civil action for the loss is
entitled to damages equal to three times the pecuniary loss,

together with court costs and reascnable attorney fees.

Section 9. section 30-11-702, MCA, is amended to read:

-7- SB 158
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“30-11-702. Repurchase of inventory items upon
cancellation of dealership or distribution contract. (1) %€

Except—-as——provided-in-fsection-7?4y-if IF a retailer enters

into a written dealership contract and either the
wholesaler, manufacturer, distributor, or retailer cancels
the contract, such wholesaler, manufacturer, or distributor
shall, at the retailer's request, pay to the retailer, or
credit to the retailer's account if the retailer has
outstanding any sums owing the wholesaler, manufacturer, or
distributor, an amount equal to:

{a) 100% of the net cost of all new, unused, undamaged,
and complete inventory itemsy-exeept-repaie-partsy held by

the dealer at the time of cancellation, PLUS COST OF FREIGHT

TO RETURN THE INVENTORY: and

{b}) 85% 100% of the current net price of each repair
part carried on the most recent price list or catalog OR_THE

LAST CATALOG OR_PRICE LIST 1IN WHICH THEE REPAIR PART WAS

LISTED AS provided by the manufacturer or distributor and
held by the dealer at the time of cancellation, PLUS COST OF

FREIGHT TO RETURN THE REPAIR PARTS.

(2) If a wholesaler enters into a written distribution
contract and either the wholesaler, manufacturer, or
distributor cancels the contract, the manufacturer or
distributor shall, at the wholesaler's request, pay to the

wholesaler, or credit to the wholesaler's account if the

-8- 5B 1548
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wholesaler has outstanding any sums owing to the
manufacturer or distributor, an amount equal to:

{a) 100% of the net cost of all new, unused, undamaged,
and complete inventory items, except repair parts, held by
the wholesaler at the time of cancellation; and

(b) 85% 100% of the current net price of each repair
part carried on the most recent price list or catalog OR THE

LAST CATALOG OCR PRICE LIST IN WHICH THE REPAIR PART WAS

LISTED AS provided by the manufacturer or distributor and
held by the wholesaler at the time of cancellation.

(3) Payment or allowance of credit to the retailer's or
wholesaler's account of the sum reguired in subsection (1)
or (2) must be made upon return of the inventery items to
the wheolesaler, manufacturer, or distributor. Title to such
inventory items passes to the wholesaler, manufacturer, or
distributor upon making such payment."

Section-3t---Seskion—-30-3i-F12+-MEA;-is—amended-to-reads

438-+3-732---Civii---liabititys---if--—any---whoiesaters
manufacturer;——or-diskributor—-fatis-or-refuses-to-repurchase

any-inventory-as-required-by—38-11-782-and--{section--F¢i35

the—-wheiesaler; manufacturer;-or-distribueor—ts-tiable-in-a
civili-action-for-1884—-of-~-the--current--net--price--of--the
inventory;—pius-any-freighe-charges-patd-by-the-retatter-or
wholeaater;—the-retatlerts-or--wholesaterta--attorney-—feess

and-coure-coseass

-9- SB 158
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NEW SECTION. Section 10. severability. If a part of
{this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable f£rom the invalid applications.

NEW SECTION. Section 11. codification instruction.

[Sections 2 through 9 8] are intended to be codified as an
integral part of Title 30, chapter 11, part 8, and the
provisions of Title 30, chapter 11, part 8, apply to

[sections 2 through 9 8].

NEW SECTION. SECTION 12. EFFPECTIVE DATE. [THIS ACT] IS

EFFECTIVE QN PASSAGE AND APPROVAL,

~End-
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SENATE BILL NO. 158

INTRODUCED BY JERGESON, L. NELSON, WILLIAMS

A BILL FOR AN ACT ENTITLED: “AN ACT ESTABLISHING A SYSTEM
FOR TRANSFER OF A FARM IMPLEMENT DEALERSHIP TO A DESIGNATED
FAMILY MEMBER OR DESIGNATED SUCCESSOR; ESTABLISHING RIGHTS
AND DUTIES OF THE DEALER, GRANTOR, AND SUCCESSOR; PROVIDING
A PROCEDURE TO DETERMINE THE RIGHT TO SUCCEED IN DEALERSHIP
OWNERSHIF; PROVIDING THAT A GRANTOR MAY NOT CANCEL A
DEALERSHIF BASED ON A NATURAL DISASTER; PROVIDING FOR
REPURCHASE OF DEALERSHIP INVENTORY AT 100 PERCENT OF NET
COST UPON CANCELLATION OF A DEALERSHIP; PROVIDING FOR
DAMAGES AND PENALTIES; ANP AMENDING SECTIONS 130-11-702,

30-11-712, AKD 30-11-801, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Ssection 30-11-801, MCA, is amended to read:
"30-11-801. Definitiona. As used in this part, the

following definitions apply:

(1) “"Community of interest" means a continuing

Einancial interest that the grantor and grantee have in

common .

{2) "Dealer” means a perscn who is a grantee of a farm

implements dealership situated in this state.
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{3} "Dealership" means a contract or agreement,
expressed or implied, whether oral or written, including a
franchise as defined in 61-4-201, by which a person |is
granted the right to sell or distribute farm implements, in
which there is a community of interest in the business of
offering, selling, cr distributing farm implements.

(4) "Department™ means the department of commerce

established in 2-15-1801.

{5) (a) "Designated family member" means the spouse,

child, grandchild, parent, brother, or sister of a dealer

who:

(1) in the case of a deceased dealer:

(A) is entitled to inherit the dealer's ownership

interest in the dealership under the terms of the dealer's

(B) has been designated in writing by a deceased dealer

to succeed him in the dealership: or

(C) is entitled to inherit the dealer’'s ownership

interest in the dealership under the laws of intestate

succession of this state; or

(ii) in the case of an incapacitated dealer, has been

appointed by & court as the legal representative of the

dealer's property.

{b) _The term includes the appointed and qualified

personal representative and the testamentary trustee of a

THIRD READING
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deceased dealer.

{6) "Designated successor” means a person who, in the

case of a retiring dealer, is designated in writing by the

retiring dealer to succeed him in the dealership.

€43(7) “"Farm implement" means any vehicle, machine, or
attachment designed or adapted and used exclusively for
agricultural operations and only incidentally operated or

used on the highways.

t5¥(8) (a) "Good cause", when used in 30-11-801 through

30-11-803 and 30-11-811, means:

ta¥y({i) failure by a dealer to comply substantially with
essential and reasconable regquirements imposed upon him by
the grantor or sought to be imposed by the grantor, which
requirements are not discriminatory as compared with
requirements imposed on other similarly situated dealers
either by the terms of the requirements or in the manner of
their enforcement; or

tb¥(ii) bad faith by the dealer 1in carrying out the
terms of the dealership.

(b) Good cause, when used in [sections 2 through 9 8]},

means a showing that succession to a dealership would be

detrimental to the public interest or to the representation

of the grantor.
t6¥(9) “Crantor”™ means a parson who grants a2

dealership.
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+¥3$(10) "Person" means any individual, partnership,
association, corporation, or other entity."

NEW SECTION. Section 2. Right of designated family
member or designated successor to succeed in dealership
ownership. (1} A designated family member or designated
successor may succeed the dealer in the ownership or
operation of the dealership under the existing franchise or
distribution agreement:

ta} 1if, within 120 days of the dealer's death,

incapacity, or retirement, he gives the grantor written

notice of his intention to de so; and

{b) unless there exists good cause for refusal to honor
the succession on the part of the grantor.

(2) The grantor may reguest, and the designated family
member or designated successor shall provide, upon request,
personal and financial data that is reasonably necessary to
determine whether the succession should be honored.

NEW SECTION. Section 3. Refusal to honor succession to
ownership -- notice reguired. (1) If a grantor believes that
good cause exists for refusing to honor the succession to
the ownership and operation of a dealership by a designated
family member or by a designated successor under -the
existing franchise agreement, the grantor may, within 30
days of receipt of notice of the designated family member's

or designated successor's intent to succeed the dealer in
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the ownership and operation of the dealership, serve upon
the designated family member or designated successor and the
department notice of its refusal to honor the succession and
of its intent to discontinue the existing franchise
agreement with the dealership no sooner than 60 days from
the date the notice is served.

({2) The notice must state the specific grounds for the
refusal to nonor the succession and the intent to
discontinue the existing Eranchise agreement with the
dealership no soconer than 60 days from the date the notice
is served.

{3) If notice of refusal and discontinuance is not
timely served upon the designated family member or
designated successor and the department or if the department
rules in favor of the complainant in a hearing held pursuant
to [section 4], the franchise ag;eement must continue in
effect subject to termination only as otherwise permitted by
law.

NEW SECTION. Section 4. Procedure to determine right
to succeed. (1) A designated family member or designated
successor who receives notice of the grantor's refusal to
honor his succession to the ownership and operation of the
dealership may, within the #60-day period provided for in
{section 3}, file with the department a verified complaint

for a hearing and determination by the department on whether
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good cause exists for refusal and discontinuance.

(2) The grantor shall establish good cause for refusal
to honor the succession to ownership.

{3) The franchise agreement must continue in effect
until the final determination of the issues raised in the
complaint.

{4) If the grantor prevails, the department shall
include in its order approving the termination of the
franchise agreement reasonable conditions affording the
complainant an opportunity to receive fair and reasonable
compensation for the value of the dealership.

{5} Any decision by the department may be reviewed

pursuant to Title 2, chapter 4, part 7.

NEW SECTION. Section 5. wWritten designation of
succession unaffected. ([Sections 2 through 9 8] do not
preclude a dealer from designating any person as his

successor by written instrument filed with the grantor.

NEW SECTION. Section 6. Illegal cancellation of

dealership based on natural disaster. A grantor may not
attempt or threaten to terminate, cancel, fail to renew, or
substantially c¢hange the circumstances of a dealership if
the attempt or threat is based on the results ¢f a natural
disaster, including a sustained drought, in the dealership

market area or some cther circumstance beyond the dealer's

control.

-6- SB 158



- N I

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0158/02

NEW-UBEPIONT--Section-F:-~Repurchase-—af--farm-impiement
desierahip-inventory-upon-cancetiation-cf-deatershipz—{i+-££
a—deater--enters--inte--a--written--deatership-—contract--or
agreement--with--a--grancor--and--the--granter--canceis—--the
deatershipy--the-granter-shall;-—at-the-deateris-requesty-pay
to-the-denter-or-credit-to-~-the--deateris--acesunt;-—-if-~the
dealter-has-csutatanding-any-sums-owing-the-grantary;-an-ameunt
equal-eo-180%-af-the-net-cost-of-ati-newr-unusedr-uyndamaged;
and--complete——inventory-tcems;—ineituding-repatr-parcsy-hetd
by-the-dealter-at-the-time-of-canceliations

t24--Payment-cr-atlowance--of--credit--ta--the--deateris
account—-of--thne-sum-required-in-subsection-{i}-muse-be-made
upon-return-of-the-tnrentory-itema—t+eo-the-grantor--and--upon
payment--by--the-deater-of-any-shipping-charges—necessitated
by-the-return-of-the-rtemar--Fitie--to--the--inventory--items
passes-to-the—granter-uvpen-making-the-payment-se-ailowances

NEW SECTION. Section 7. violation -- penalty. A person
violating the provisions of [sections 2 through 9 8] shall
upon conviction be fined an amount not to exceed $5,000.

NEW SECTION. Section 8. Civil damages. A dealer
suffering pecuniary loss due toc a violation of [sections 2
through 9 8] who prevails in a civil action for the loss is
entitled to damages esqual to three times the pecuniary loss,

together with court costs anrd reasonable attorney fees.

Section 9. section 30-11-702, MCA, is amended to read:
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*30-11-702. Repurchase of inventory items upon
cancellation of dealership or distribution contract. (1) 2f

Except--as--previded-in-{aection-737-+f IF a retailer enters

into a written dealership contract and either the
wholesaler, manufacturer, distributor, or retailer cancels
the contract, such wholesaler, manufacturer, or distributor
shall, at the retailer's request, pay to the retailer, or
credit to the retailer's account if the retailer has
outstanding any sums owing the wholesaler, manufacturer, or
distributor, an amount equal to:

(a) 100% of the net cost of all new, unused, undamaged.
and complete inventory itemsy-except-repait-paretsy held by

the dealer at the time of cancellation, PLUS COST OF FREIGHT

TO RETURN THE INVENTORY: and

(b} 85% 100% of the current net price of each repair
part carried on the most recent price list or catalog OR THE

LAST CATALOG OR PRICE LIST 1IN WHICH THE REPAIR PART WAS

LISTED AS provided by the manufacturer or distributor and
held by the dealer at the time of cancellation, PLUS COST OF

FREIGHT TO RETURN THE REPAIR PARTS,

(2) If a wholesaler enters intc a written distribution
contract and either the wholesaler, manufacturer, or
distributor cancels the contract, the manufacturer or
distributor shall, at the wholesaler's request, pay to the

wholesaler, or credit to the wholesaler's account if the
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wholesaler has ocutstanding any sums owing to the
manufacturer or distributor, an amount equal to:

{a) 100% of the net cost cf all new, unused, undamaged,
and complete inventory items, except repair parts, held by
the wholesaler at the time of cancellation; and

(b) 85% 100% of the current net price of each repairc

part carried on the most recent price list or catalog OR THE

LAST CATALOG OR PRICE LIST IN WHICH THE REPAIR PART WAS

LISTED AS provided by the manufacturer or distributor and
held by the wholesaler at the time of cancellation.

(3) Payment or allowance of credit to the retailer’s or
wholesaler's account of the sum required in subsection {1}
or (2) must be made upon return of the inventory items to
the wholesaler, manufacturer, or distributor. Title to such
inventory items passes to the wholesaler, manufacturer, or
distributor upon making such payment."

Seckion-1ir--Section-30-21-3327-MCAT-its-amended-to-read:

L39-13-712---Eivit---tiabitlitys——~tFf-——any-——-wholesater;
manufacturer;--or-distributor-fails-or-refuses-to-repurchase

any-inventory-as—required-by-30-11-702-and--fsectiton--Ftyir

the--whotesater; manufacturery-or-distributor-ta-tiable-in-»
eivit-action-for-188%-~of--the--current--net--price--of--the
tnventory;--ptus-any-freight-charges-patd-by-the-retatier-or
whotesaters-the-retatieria-sr—-wholtesateria--acrorney——feess;

and-conrer-caarss it
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NEW SECTION. Section 10. Severability. If a part of
{this act] is invalid, all valid parts that are severable
Erom the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications.

NEW SECTION. Section 11. codification instruction.

{Sections 2 through 9 8] are intended to be codified as an
integral part of Title 30, chapter 11, part B, and the
provisions of Title 30, chapter 11, part 8, apply to

Isections 2 through 9 8].

NEW SECTION. SECTION 12. ErFECTIVE DATE. [THIS ACT] IS

EFFECTIVE ON PASSAGE AND APPROVAL,

-End-
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SENATE BILL NO. 158

INTRODUCED BY JERGESON, L. NELSON, WILLIAMS

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A SYSTEM
FOR TRANSFER OF A FARM IMPLEMENT DEALERSHIP TO A DESIGNATED
FAMILY MEMBER OR DESIGNATED SUCCESSOR; ESTABLISHING RIGHTS
AND DUTIES OF THE DEALER, GRANTOR. AND SUCCESSOR; PROVIDING
A PROCEDURE TO DETERMINE THE RIGHT TO SUCCEED IN DEALERSHIP
OWNERSHIP; PROVIDING THAT A GRANTOR MAY NOT CANCEL A
DEALERSHIP BASED ON A NATURAL DISASTER; PROVIDING FOR
REPURCHASE OF DEALERSHIP INVENTORY AT 100 PERCENT OF NET
COST UPON CANCELLATION OF A DEALERSHIP; PROVIDING FOR
DAMAGES AND PENALTIES; AND AMENDING SECTIONS 30-11-702,

30-11-712, AND 30-11-B01, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 30-11-801, MCA, is amended to read:
“30-11-801. Definitions, As used in this part, the

following definitions apply:

(1) "Community of interest"” means a continuing
financial interest that the grantor and grantee have in

common .,

{2) "Dealer" means a perscn who is a grantee of a farm

implements dealership situated in this state.
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{3) "Dealership” means a contract or agreement,
expressed or implied, whether coral or written, including a
franchise as defined in 61-4-201, by which a person is
granted the right to sell or distribute farm implements, in
which there is a community of interest in the business of
offering, selling, or distributing farm implements.

(4) "Department"™ means the department of commerce

established in 2-1%-1801.

(5) {a) "Pesignated family member"” means - the spcuse,

child, grandchild, parent, brother, or sister of a dealer

who:

{i) in the cagse of a deceased dealer:

(A) is entitled to inherit the dealer's ownership

interest in the dealership under the terms of the dealer's

wills

{B) has been designated in writing by a deceased dealer

to succeed him in the dealership; or

(C) is entitled to inherit the dealer’'s ownership

interest in the dealership under the laws of intestate

succession of this state; or

{ii) in the case of an incapacitated dealer, has been

appointed by a court as the legal representative cf the

dealer's propecty.

(b) The term includes the appointed and qualified

personal representative and the testamentary trustee of a

REFERENCE BILL
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deceased dealer.

{6} “Designated successor” means a perscn who, in the

case of a retiring dealer, is designated in writing by the

retiring dealer to succeed him in the dealership.

t4¥(7) "Farm implement™ means any vehicle, machine, or
attachment designed or adapted and used exclusively for
agricultural operations and only incidentally operated or

used on the highways.

t53(8) (a) "Good cause”, when used in 30-11-801 through
30-11-803 and 30-11-811, means:

ta¥{i) failure by a dealer to comply substantially with
essential and reasonable requirements imposed upon him by
the grantor or sought Lo be imposed by the grantor, which
regquirements are not discriminatory as compared with
requirements imposed on other similarly situated dealers
either by the terms of the requirements or in the manner of
their enforcement; or

tby(ii) bad faith by the dealer in carrying out the

terms of the dealership.

{b) Good cause, when used in {sections 2 through 3 8j,

means a showing that succession to a dealership would be

detrimental tc the public interest or to the representation

of the grantor.

t63(9) "Grantor" means a person who grants a
dealership.
-3- 8B 158
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¢73{10) "Person” means any individual, partnership,

association, corporation, or other entity."

NEW SECTICH. Section 2. Right of designated family
member or designated successor to succeed in dealership
ownership. (1) A designated family member or designated
successor may succeed the dealer in the ownership or
operation of the dealership under the existing franchise or
distribution agreement:

{a) |if, within 120 days of the dealer's death,

Aincapacity, or retirement, he gives the grantor written

notice of his intention to do so; and

{b} unlesas there exists gqood cause for refusal to honor
the succession on the part of the grantor.

{2) The grantor may request, and the designated family
member or designated successor shall provide, upon request,
personal and financial data that is reasonably necessary to
determine whether the succession should be honored.

NEW SECTION. Section 3. Refusal to honor guccession to
ownership -- notice required. (1) If a grantor believes that
good cause exists for refusing to honor the succession to
the ownership and operation of a dealership by a designated
family member or by a designated successor under the
existing Eranchise agreement, the grantor may, within 30
days of receipt of notice of the designated family member's

or designated successor's intent to succeed the dealer in

~4- SB 158
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the ownership and operation of the dealership, serve upon
the designated family member or designated successor and the
department notice of its refusal to honor the succession and
of its intent to discontinue the existing Eranchise
agreement with the dealership no sconer than 60 days from
the date the notice is served.

{2) The notice must state the specific grounds for the
refusal to honor the succession and the intent to
discontinue the existing franchise agreement with the
dealership no sconer than 60 days from the date the notice
is served.

(3) If notice of refusal and discontinuance is not
timely served upon the designated family member or
designated successor and the department or if the department
rules in favor of the complainant in a hearing held pursuant
to [secrtion 4}, the franchise agreement must continue in
effect subject to termination only as otherwise permitted by

law.

NEW SECTION. Section 4. procedure to determine right
to succeed. (1) A designated family member or designated
successor who receives notice of the grantor's refusal to
honor his succession to the ownership and operation of the
dealership may, within the 60-day period provided Ffor in
[section 3}, file with the department a verified complaint

for a hearing and determination by the department on whether
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good cause exists for refusal and discontinuance.

(2) The grantor shall establish good cause for refusal
te honor the succession to ownership.

(3} The franchise agreement must continue in effect
until the final determination of the issues raised in the
complaint.

(4) 1If the grantor prevails, the department shall
include in its order approving the termination of the
franchise agreement reasonable conditions affording the
complainant an opportunity to receive fair and reasonable
compensation for the value of the dealership.

(5) Any decision by the department may be reviewed

pursuant to Title 2, chapter 4, part 7.

KEW SECTION. Section 5. wWritten designation of

succegssion unaffected. ({Sections 2 through 9 8) do not
preclude a dealer from designating any person as his

successor by written instrument Filed with the grantor.

NEW SECTION. Section 6. Illegal cancellation of

dealership based on natural disaster. A grantor may not
attempt or threaten to terminate, cancel, fail to renew, or
substantially change the circumstances of a dealership if
the attempt or threat is based on the results of a natural
disaster, including a sustained drought, in the dealership

market area or some other circumstance beyond the dealer's

control.
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NEW-9BETION- --Section-Fr——Aepurehase--af—-farm-impiement
dealeraship-inventory-upoan-cancetiatian-of-deaterships-¢:3-1£
a-dealer--snters--into--a--written--deatership—-contract——or
agresment--with--a--grantor--and--the--grantor--caneets-—the
deatershipr--the-grantor-sheatir-at-the-deatertis-request;-pay
ro-the—deater-sr-credit-to—-the——dealerlia--accounty--~tf-—the
deater-has—suestanding-any-sums-owing-cthe-grantorr-an—-amount
equai-to-186%-of -the-net-cost-of-ati-newr-unusedry-undamagedy
and--complete-——inventory-itemsr-inciuding-repair-pares;-hetd
by-the-deater-ac-the—time-of-cancellations

f+24--Payment-er-rilowance--of-~credit—-to--the--deaterts
aceount--of--the-sum-required-in-subsectton-{tiy-muse-be-made
upon-return-of-the-inventory-itema-co-the-grantor—-and--npon
payment--by--the-deater-of-any-shipping-charges-necessitated
by-the-return-of-—the-items:r-Pitlie--to--the--inventery--items
passes-to-the-grantor-upon-making-the-payment-or-aliowances

NEW SECTION. Section 7. violation -- penalty. A person
violating the provisions of {sections 2 through 9 8] shall
upon conviction be fined an amount not to exceed $5,000.

NEW SECTION. Section 8. Civil damages. A dealer
auffering pecuniary loss due to a viclation of {sections 2
through 9 8] who prevails in a civil action for the less is
entitled to damages equal to three times the pecuniary loss,

together with court costs and reasonable attorney fees.

Section 9. Section 30-11-702, MCA, is amended to read:
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*30-11-702. Repurchase of inventory items apon
cancellation of dealership or distribution contract. (1) %€

Bxeept—-as—-provided-in-{section-3}y-if IF a retailer enters

into a written dealership contract and either the
wholesaler, manufacturer, distributor, or retailer cancels
the contract, such wholesaler, manufacturer, or distributor
shall, at the retailer's request, pay to the retailer, or
credit to the retailer's account if the retailer has
ocutstanding any sums owing the wholesaler, manufacturer, oOf
distributor, an amount equal to:

(a) 100% of the net cost of all new, unused, undamaged,
and complete inventory itemsy-execept-repair-paretsy held by

the dealer at the time of cancellation, PLUS COST OF FREIGHT

TO RETURN THE INVENTORY; and

(b) B5% 1003 of the current net price of each repair
part carried on the most recent price list or cataleg OR THE

LAST CATALOG OR PRICE LIST IN WHICH THE REPAIR PART WAS

LISTED AS provided by the manufacturer or distributor and
held by the dealer at the time of cancellation, PLUS COST OF

FREIGHT TO RETURN THE REPAIR PARTS.

(2) TIf a wholesaler enters into a written distribution
contract and either the wholesaler, manufacturer, or
distributor cancels the contract, the manufacturer or
distributor shall, at the wholesaler's reguest, pay to the

wholesaler, or credit to the wholesaler's account if the
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wholesaler has outstanding any sums owing to the
manufacturer or distributor, an amount equal to:

(2) 100% of the net cost of all new, unused, undamaged,
and complete inventory items, except repair parts, held by
the wholesaler at the time of cancellatioh; and

{b) B85% 100% of the current net price of each repair
part carried on the most recent price list or catalcg OR THE

LAST CATALOG OR PRICE LIST 1IN WHICH THE REPAIR PART WAS

LISTED AS provided by the manufacturer or distributor and
held by the wholesaler at the time of cancellation.

(3) Payment or allowance of credit to the retailer's or
wholesaler's account o©of the sum required in subsection (1)
or (2) must be ma&e upon return of the inventory items to
the wholesaler, manufacturer, or distributor. Title to such
inventory items passes to the whclesaler, manufacturer, or
distributor upon making such payment."

Sectieon-tiz-—-Sectian-30-11-712;-MECA;-is-amended-to-rend~

838-33-7}25--E€ivii-——tiabiitty:——-Ef-——any---wholesatery
manufacturer;--or-disktributor-faiis-or-refusea-to-repurchase

any-rnventory-as-reqnired-by-38-11-787-and--fsection--7¢3435

the--wholesater;-manufacturery-or-diastributor—is-titabie-in-a
ctvit-actron-£or-100%--of--the--current-—-net--price--of-~the
tnventorys--pius-any—fretght-charges-patd-by-the-retatier-or
wholesaler;-the-retaitteris-eor--wholesalerls--attarney--feras

and-coaré-costssl
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NEW SECTION. Section 10. severability. If a part of
[{this act]) is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act}] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications.

NEW SECTION. Section 13. cCodification instruction.

[Sections 2 through 9 8] are intended to be codified as an
integral patrtt of Title 30, chapter 11, part 8, and the
provisions of Title 30, chapter 11, part 8, apply to

[sections 2 through 9 8].

NEW SECTION. SECTION 12. EFFECTIVE DATE. {THIS ACT]) 18

EFFECTIVE ON PASSAGE AND AFPROVAL.

-End-
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GOVERNOR'S AMENDMENTS TO
SENATE BILL 158
(REFERENCE COPY, AS AMENDED)
MARCH 22, 1991

1. Title, lines 12 through 13
Following: "“A DEALERSHIP;"
Strike: "PROVIDING FOR DAMAGES AND PENALTIES;"

2. Page 2, beginning at line 22 and continuing on page 3
Strike: lines 11-25 on page 2 and lines 1-4 on page 3
Insert: "(6) "Designated successor” means a person

designated in writing by the retiring dealer to succeed him in
the dealership or, in the case of an incapacitated dealer, a
person appointed by a court as the legal representative of the
dealer's property or the appointed and qualified personal
representative and the testamentary trustee of a deceased
dealer.”

3. Page 4, lines 3-17

Strike: New Section 2 in its entirety

Insert: "NEW SECTION Section 2. Transfer. No grantor may
unreasonably withhold consent to any transfer of the dealer's
business or transfer of the stock or other interest in the
dealership to a designated member or members of the family of the
dealer, to the principal owner of the dealership, or to a person
which the dealer wishes to designate as a designated successor.
The grantor may require that the designated successor or
designated family member meet the reasonable requirements of the
grantor. Such requirements shall be specified and made available
to any dealer upon request but in no case shall extend beyond
business, financial, character and experience qualifications.

If a grantor determines that .a proposed transferee does not
meet such requirements, it shall give the dealer written notice
stating the specific reasons for withholding consent.®

4. Page 6, lines 24 and 25
Following: “area"
Strike: remainder of line 24 through "control" on line 25

5. Page 7, lines 17-19
Strike: New Section 7 in its entirety
Renumber subsequent subsections
6. Page 7, line 23
Following: "to"
Strike: “three times"*

7. Page 9, line 13
Following: "made"
Strike: ‘"upon”
Insert: ‘“within sixty days of the"

s 158
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SENATE BILL NO. 158

INTRODUCED BY JERGESON, L. NELSON, WILLIAMS

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A SYSTEM
FOR TRANSFER OF A FARM IMPLEMENT DEALERSHIP TO A DESIGNATED
FAMILY MEMBER OR DESIGNATED SUCCESSOR; ESTABLISHING RIGHTS
AND DUTIES OF THE DEALER, GRANTOR. AND SUCCESSOR; PROVIDING
A PROCEDURE TO DETERMINE THE RIGHT TO SUCCEED IN DEALERSHIP
OWNERSHIP; PROVIDING THAT A GRANTOR MAY NOT CANCEL A
DEALERSHIP BASED ON A NATURAL DISASTER; PROVIDING FOR
REPURCHASE OF DEALERSHIP INVENTORY AT 100 PERCENT OF NET
COST UPON CANCELLATION OF A DEALERSHIP; PROVIDING FOR
DAMAGES AND--PENALYIES; ANB AMENDING SECTIONS 30-11-7027

38-3+-73¥27 AND 30-11-801, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 30-11-801, MCA, is amended to read:
®»30-11-B01. Definitions. As used in this part, the

Eollowing definitions apply:

(1) "“Community of interest"® means a continuing
financial interest that the grantor and grantee have in
common .

(2) "Dealer" means a person who is a grantee of a farm

implements dealership situated in this state.
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(3) “Dealership” means a contract or agreement,
expressed or implied, whether oral or written, including a
franchise as defined in 61-4-201, by which a person is
granted the right to sell or distribute farm implements, in
which there is a community of interest in the business of
offering, selling, or distributing farm implements.

(4) "“Department"” means the department of commerce

established in 2-15-1801.

{5) {a) "Designated family member"” means the spouse,

child, grandchild, parent, brother, or sister of a dealer.

whes

tiy--in-the-case-ocf-a-deceased-deater:

tAy--¢s—-entitied-—to-—-inherit——the--dealeria——-cwnership

intereast-in-the-deaiership-under-the-terms-cf--the--deateris

witis

tBi--has-been-designated-in-writing-by-a-decensed-deater

to-succeed-him-in-the-deatershipr-or

{€¥——is--entitied-—to——inherit——the—-dealtaria——awnership

interesp--in-—the--deatership--under—-—the——iaws-of-inteseare

succession-of-this-stater-ar

tity-in—-che-cans-of-an-incapacitated--denitery--has——-been

appsinted-—-by——-a--rcourt-—-as--the-legat-representatcive-of—the

deaierts-preperty=s

thy--Fhe--term——inelndes——the——appainted--and——¢quatified

personal-renresentative-and-the-tescamentary-—-—trustee——of--a

-2- SB 158
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deceased-deaters

£{6)1-—"Pesignated-——-sucecesseri——means-a-persen-whoy-in-the

case-of-a—rekiring-deatery-in-designated-in-writing—-by--the

reciring-dealar-to-succeed-him-in-the-deaterships

{(6) “DESIGKATED SUCCESSOR" MEANS A PERSON DESIGNATED IN

WRITING ' BY THE RETIRING DEALER TO SUCCEED HIM IN THE

DEALERSHIP OR, IN THE CASE OF AN INCAPACITATED DEALER, A

PERSON APPOINTED BY A COURT AS THE LEGAL REPRESENTATIVE OF

THE DEALER'S PROPERTY OR THE APPOINTED AND QUALIFIED

PERSONAL REPRESENTATIVE AND THE TESTAMENTARY TRUSTEE OF A

DECEASED DEALER.

t4¥(7) “Farm implement" means any vehicle, machine, or
attachment designed or adapted and used exclusively for
agricultural operations and only incidentally operated or
used on the highways.

t5¥(8} (a) "Good cause®, when used in 30-11-801 through

30-11-803 and 30-11-8ll, means:

tay(i)} failure by a dealer to comply substantially with
essential and reasonable reguirements imposed upon him by
the grantor or sought to be imposed by the grantor, which
requirements are not discriminatory as compared with
requirements imposed on other similarly situated dealers
either by the terms of the requirements or in the manner of
their enforcement: or

tb¥(ii) bad faith by the dealer in carrying out the

-3~ SB 158
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terms of the dealership.

(b} Good cause, when used in [sections 2 through 9 8],

means a showing that succession to a dealership would be

detrimental to the public interest or to the representation

of the grantor.

¢6¥{%) “"Granteor" means a person who grants a
dealership.

t#¥{10} "Person" means any individual, partnership,
association, corporation, or other entity."

NEW-SEEPIONT--Section—2t-—-Right—-of—-designated-—-£famity
member--or——designated-—suceessor-——to--suceend-in-deatership
ownerships—{ti4-A-—destqnaced-—family--member--or--denignated
spccessor--may-—-suncceed--the--dealter—-in--the—-ownership--or
operation—~of-the-deatership-under—-the-exitsting-£franchise-or
distribution-agreements

tay-—-tfy——wichin—-20--days—-ef--the—--deaterts-—--deathy
incapacityr-—or--retirementy--he--gives—-the-granter-written
notice-of-his-inecention-to—do-so;-and

tb}-~untess-there-exists-good-cause-for-refusai-te-honer
the-succession-on-the-part-of-the-grantors

t24--Fhe-grantor-may-requestz—and-the-desigqnated--family
member-—or-designated-suecessor-shali-previder-upon-requesey
perscnni-and-£financiai-data-that-ia-reasenabty-necessary-——te

determine-whethepr-the-specassion—shanid-be-honoreds

NEW SECTION. SECTION 2. TRANSFER. A GRANTOR MAY NOT

-4~ $B 158
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UNREASONABLY WITHHOLD CONSENT TQ ANY TRANSFER QF THE

DEALER'S BUSINESS OR TRANSFER OF THE STOCK OR OTHER INTEREST

IN THE DEALERSHIP TO A DESIGNATED MEMBER OR MEMBERS OF THE

FAMILY OF THE DEALER, TQO THE PRINCIPAL OWNER OF THE

DEALERSHIP, OR TO A PERSON WHOM THE DEALER_ WISHES TO

DESIGNATE AS A DESIGNATED SUCCESSOR. THE GRANTOR MAY REQUIRE

THAT THE DESIGNATED SUCCESSOR OR DESIGNATED FAMILY MEMBER

MEET THE REASONABLE REQUIREMENTS OF THE GRANTOR. THE

REQUIREMENTS MUST BE SPECIFIED AND MADE AVAILABLE TO ANY

DEALER UPON REQUEST BUT MAY NOT EXTEND BEYOND BUSINESS,

FINANCIAL, CHARACTER, AND EXPERIENCE QUALIFICATIONS. IF A

GRANTOR DETERMINES THAT A PROPOSED TRANSFEREE DOES NOT MEET

THE REQUIREMENTS, THE GRANTOR SHALL GIVE THE DEALER WRITTEN

NOTICE STATING THE SPECIFIC REASONS FOR WITHHOLDING CONSENT.

NEW SECTION. Section 3. Refusal to honer succession to
ownership —- notice required. (1) If a grantor believes that
good cause exists for refusing to honor the succession to
the ownership and operation of a dealership by a designated
family member or by a designated successor under the
existing franchise agreement, the grantor may, within 30
days of receipt of notice of the designated family member's
or designated successor's intent to succeed the dealer in
the ownership and operation of the dealership, serve upon
the designated family member or designated successor and the

department notice of its refusal to honor the succession and

-5- SB 158
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of its intent to discontinue the existing franchise
agreement with the dealership no soconer than 60 days from
the date the notice is served.

{(2) The notice must state the specific grounds for the
refusal te honor the succession and the intent to
discontinue the existing franchise agreement with the
dealership no sooner than 60 days from the date the notice
is served.

{3) 1If notice of refusal and discontinuance 1is not
timely served upon the designated family member or
designated successor and the department or if the department
rules in favor of the complainant in a hearing held pursuant
to (section 4], the franchise agreement must continue in
effect subject to termination only as otherwise permitted by
law,

NEW SECTION. Section 4. Procedure to determine right
to succeed. (1) A designated family member or designated
successer who receives notice of the grantor's refusal to
honor his succession to the ownership and operation of the
dealership may, withian the 60-day period provided for in
[section 3], file with the department a verified complaint
for a hearing and determination by the department on whether
good cause exists for refusal and discontinuance.

{2y The grantor shall establish good cause for refusal

to honor the succession to ownership.

-6- SB 158
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{3) The franchise agreement must continue in effect
until the final determination of the issues raised in the
complaint.

(4) If the grantor prevails, the department shall
include in its order approving the termination of the
franchise agreement reasconable conditions affording the
complainant an opportunity to receive fair and reasonable
compensation for the value of the dealership.

{5} Any decision by the department may be reviewed

pursuant to Title 2, chapter 4, part 7.

NEW SECTION. Section 5. wWritten designation of
succession unaffected. [Sections 2 <through 9 B8] do not
preclude a dealer from designating any person as his

successor by written instrument filed with the grantor.

NEW SECTION. Section 6. 1llegal cancellation of
dealership based on natural disaster. A grantor may not
attempt or threaten to terminate, cancel, fail to renew, or
substantially change the circumstances of a dealership if
the attempt or threat is based on the results of a natural
disaster, including & sustained drought, in the dealership
market area or-some-other-ecireumstance-beyond--the—-deater's
controt.
NEW-SECPION:--Seection-F--—Repurchase--of--farm-impiement
deatership-inventory-npon-cancetlation-of-deaterships-+y-F¢

a-dealer—-entars—-into--a—-writeten--deatership--ecentracet-~or
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agreement--with--a--grantor--and-—the--granter——-canceis--the
deatershipr--the-granter-shatis-at-the-deater+s—-requesc;—pay
ta-the-deater-ar-eredic-to--the--deaterts-—-aceounty-—itf-—the
deaier-has-outatanding-any-sums—-owing-the-grantsrr-an-amount
equat-to-188%-of-the-net-cost-of-ati-newy-unusedy-undamaged;
and--complete—-inventery-itemsy-incinding-repair-partsy-hetd
by-the-deater-at-the-cime-of-cancelilations

t2}--Payment-or-atiowance—-of-—-credit-—to—-the——deateris
acecount—-of--the-sum-required-in-subsection-tiy-must-be-made
upon-return-of-the—-itnventery-ttems—to~-che-grantor-—and--upon
payment——by-—the-dealter-sf-any-ashipping-charges-necessitated
by-the-return-of-the—ttemar—Pitie-—-to-—rhe--inventory--items
passes—ta-the-grantar-upen-making-the-payment-or-atitewanees

HNEW-SEEFION:--Sectien-Fr--Violtation——--penattyr—A-parsen
viotating-—the—-provisions-of-ftsections-2-threugh-9 8i-shaii
upon—conviction-be-£fined-an-amennt-nor—to-—excead-55;866+<

NEW SECTION. Section 7. cCivil damages. A dealer
suffering pecuniary 1o0ss due to a viclation of [sections 2
through 9 8] who prevails in a civil action for the loss is
entitled to damages equal to three-times the pecuniary loss,

together with court costs and reasonable attorney fees.
Section 8. section 30-11-702, MCA, is amended to read:

"30-11-702. Repurchase of inventory items upon
cancellation of dealership or distribution contract. (1) %

Except--as--provided-in-{sectiton-73}y-if IF a retailer enters

-8- SB 158
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into a written dealership contract and either the
wholesaler, manufacturer, distributor, or retailer cancels
the contract, such wholesaler, manufacturer, or distributor
shall, at the retailer's request, pay to the retailer, or
credit to the retailer's account if the retailer has
ocutstanding any sums owing the wholesaler, manufacturer, or
distributor, an amount eqgual to: ,

fa) 100% of the net cost of all new, unused, undamaged,
and complete inventory itemsy-except-—repair-partsy held by

the dealer at the time of cancellation, PLUS COST OF FREIGHT

TO RETURN THE INVENTORY; and

(b) #85% 100% of the current net price of each repair
part carried on the most recent price list or catalog OR THE

LAST CATALOG OR PRICE LIST IN WHICH THE REPAIR PART WAS

LISTED AS provided by the manufacturer or distributor and
held by the dealer at the time of cancellation, PLUS COST QF

FREIGHT TO RETURN THE REPAIR PARTS.

(2) If a wholesaler enters into a written distribution
contract and either the wholesaler, manufacturer, or
distributor cancels the contract, the manufacturer or
distributor shall, at the wholesaler's reguest, pay to the
wholesaler, or credit to the wholesaler's account if the
wholesaler has outstanding any sums owing to the

manufacturer or distributor, an amount equal to:

fa} 100% of the net cost of all new, unused, undamaged,
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and complete inventory items, except repair parts,. held by
the wholesaler at the time of cancellation; and

(b) 85% 100% of the current net price of each repair
part carried on the most recent price list or catalog OR _THE

LAST CATALOG OR PRICE LIST 1IN WHICH THE REPAIR PART WAS

LISTED AS provided by the manufacturer or distributor and
held by the wholesaler at the time of cancellation.

{3) Payment or allowance of credit to the retailer’'s or
wholesaler's account of the sum reguired in subsection (1)

or {2) must be made upen WITHIN 60 DAYS OF THE return of the

inventory items to the wholesaler, manufacturer, or
distributor. Title to such inventory items passes to the
wholesaler, manufacturer, or distributor upon making such
payment."
Section-1tr--Section-30-11-Fi27-MEA7-is—amended-to-read:
439-33-722---€ivii---tiability:——-if---any-—-whotesaiters

manufacturer;—~or-distributor-£fails-or-refuses-to-repurchase

any-inventory-as-required-by-36-1i-762-and--fseetion——-Ftitiy

the--whoiesatery;-manufacturer;~or-distributor-ts-itabie-in-a
eivit-aetion-for-168%--of—the--current-—net--price-—of--the
inventaryy--pius-any-freight-charges-patd-by-the-recatier-or
wholesater7-the-retatieris-or--whotesalerts--atterney--£feesy
and-court—costasd

NEW SECTION. Section 9. severability. If a part of

{this act] is 1invalid, all valid parts that are severable
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from the invalid part remain in effect., If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applicatiecns.
NMEW SECTION. Section 10. codification instruction.

[Sections 2 through 3 8 7] are intended to be codified as an
integral part of Title 30, chapter 11, part 8, and the
provisions of Title 30, chapter 11, part 8, apply Lo

{sections 2 through 9 8 7].

NEW SECTION. SECTION 11. EFFECTIVE DATE. [THIS ACT] IS

EFFECTIVE ON PASSAGE AND APPROVAL.

-End-
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