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SENATE BILL NO. 120 

INTRODUCED BY B. BROWN, J. RICE, BLAYLOCK, J. JOHNSON 

JANUARY 17, 1991 

FEBRUARY 12, 1991 

FEBRUARY 13, 1991 

FEBRUARY 14, 1991 
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MARCH 16, 1991 
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MARCH 23, 1991 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON EDUCATION & CULTURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 40; NOES, 10. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON EDUCATION & CULTURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 71; NOES, 27. 

RETURNED TO SENATE. 

IN THE SENATE 

RECEIVED FROM HOUSE. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 

SIGNED BY PRESIDENT. 



SIGNED BY SPEAKER. 

MARCH 25, 1991 DELIVERED TO GOVERNOR. 

MARCH 29, 1991 RETURNED FROM GOVERNOR WITH 
RECOMMENDED AMENDMENTS. 

APRIL 4, 1991 SECOND READING, GOVERNOR'S 
AMENDMENTS CONCURRED IN. 

APRIL 5, 1991 THIRD READING, GOVERNOR'S 
AMENDMENTS CONCURRED IN. 

IN THE HOUSE 

APRIL 8, 1991 SECOND READING, GOVERNOR'S 
AMENDMENTS CONCURRED IN. 

APRIL 9, 1991 THIRD READING, GOVERNOR'S 
AMENDMENTS CONCURRED IN. 

IN THE SENATE 

APRIL 10, 1991 SENT TO ENROLLING-. 

REPORTED CORRECTLY ENROLLED. 
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A BILL FOR AN ACT ENTITLED: "AN ACT TO REQUIRE THAT 

TRUSTEES OF A SCHOOL DISTRICT PROVIDE A NONTENURE TEACHER 

WITH A TRUE STATEMENT OF EMPLOYMENT-RELATED REASONS UPON 

TERMINATION; TO PROVIDE A NONTENURE TEACHER WITH A HEARING 

IF THERE IS REASON TO BELIEVE THAT TRUSTEES HAVE ABUSED 

THEIR DISCRETION; AMENDING SECTIONS 20-3-210 AND 20-4-206, 

MCA, AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 20-3-210, MCA, is amended to read: 

"20-3-210. Controversy appeals and hearings. (l) Except 

as provided under 20-3-211, the county superintendent shall 

hear and decide all matters of controversy arising in his 

county as a result of decisions of the trustees of a 

district in the county. When appeals are made under 20-4-204 

relating to the termination of services of a tenure teacher 

or under 20-4-207 relating to the dismissal of a teacher 

under contract, the county superintendent may appoint a 

qualified attorney at law to act as a legal adviser who 

shall assist the superintendent in preparing findings of 

fact and conclusions of law. Subsequently, either the 

teacher or trustees may appeal to the superintendent of 
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public instruction under the provisions for appeal of 

controversies in this title. Furthermore, he shall hear and 

decide all controversies arising under: 

(a) section 20-5-304 or 20-5-311 relating to 

approval of tuition applications; er 

the 

(b) sections 20-4-206(3) and [section 3) relating to 

abuse of discretion by the trustees of a district in the 

termination of a nontenure teacheri or 

1£1 any other provision of this title for which a 

procedure for [esolving controversies is not expressly 

prescribed. 

(2) The county superintendent shall hear the appeal and 

take testimony in order to determine the facts related to 

the controversy and may administer oaths to the witnesses 

that testify at the hearing. He shall prepare a written 

transcript of the hearing proceedings. The decision on the 

matter of controversy which is made by the county 

superintendent shall be based upon the facts established at 

such hearing. 

(3) The decision of the county superintendent may be 

appealed to the superintendent of public instruction, and if 

it is appealed, the county superintendent shall supply a 

transcript of the hearing and any other documents entered as 

testimony at the hearing to the superintendent of public 

instruction. 

-2-
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(4) Cost incurred by the office of the county 

superintendent shall be paid from the general fund budget of 

the county in which the controversy is initiated." 

Section 2. Section 20-4-206, MCA, is amended to read: 

•20-4-206. Notification of nontenure teacher reelection 

acceptance -- termination and statement of reason. (1) 

The trustees shall provide written notice by May 1 to all 

nontenure teachers who have been reelected. Afty ~ nontenure 

teacher who does not receive written notice of reelection or 

termination sha±¼--be is automatically reelected for the 

ensuing school fiscal year. The provisions of this 

subsection do not apply to cases in which a nontenure 

teacher is terminated when the financial condition of the 

school district requires a reduction in the number of 

teachers employed and the reason for the termination is to 

reduce the number of teachers employed. 

(2} Any ~ nontenure teacher who receives notification 

of his reelection for the ensuing school fiscal year shall 

provide the trustees with his written acceptance of the 

conditions of s~eh reelection within 20 days after the 

receipt of the notice of reelection. Failure to so notify 

the trustees within 20 days may be considered nonacceptance 

of the tendered position. 

(3) When the trustees notify a nontenure teacher of 

termination, the teacher may within 10 days after receipt of 
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sueh the notice make written request of the trustees for a 

statement in writing of the reasons for termination of 

employment. Within 10 days after receipt of the request, the 

trustees shall furnish such-statement to the teacher a true 

statement of reasons for termination that states what 

undesirable qualities merit a refusal to enter into an 

employment contract with the teacher for the ensuing school 

fiscal year. 

t4t--Th~--p~ovisiefts--o£-this-s~etioft-shall-ftot-apply-to 

eases-in-wh¼eh-a-nontennre-teaeher-ie--termiftated--when--the 

£inaneial--eondit¼on--o£--the--~ehoo%--distriet--reqttires--a 

redttetion--in-the-number-o£-teaehers-employed-and-the-rea9o~ 

£or-the-term¼nation-is-to--redttee--the--nttmber--o£--teaehers 

employed-;-" 

NEW' SECTION. Section 3. Abuse of discretion in 

termination of nontenure teacher. (1) The trustees of a 

district may not abuse their discretion when terminating a 

nontenure teacher under the provisions of 20-4-206(3). 

{ 2) For the purposes of this section, "abuse of 

discretion" means: 

(a) disregard of the evidence; 

(b) basing a decision upon incompetent or insufficient 

evidence; 

(c) an exercise of discretion to an end or purpose that 

is not justified by reason and evidence; or 

-4-
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(d) a clear error in law in the circumstances. 

(3) If a nontenure teacher has reason to believe that 

3 an abuse of discretion has occurred under the provisions of 

4 this section or 20-4-206(3), the teacher may request in 

5 writing within 10 days of receipt of the statement of 

6 reasons that the county superintendent hold a hearing in 

7 accordance with 20-3-210 to determine if the trustees abused 

8 their discretion in the termination. A hearing must be 

9 scheduled within 10 days and held within 30 days after 

10 receipt of the request, except that the period may be 

11 extended upon agreement between the trustees and the 

12 teacher. 

l3 (4) If, after a hearing, the county superintendent 

14 determines that the trustees abused their discretion, the 

15 county superintendent shall order the trustees to: 

16 (a) offer the teacher a contract for the ensuing school 

17 fiscal year; and 

16 (b) compensate the teacher at the contract amount for 

19 any employment time lost during the appeal process. 

20 NEW SECTION. Section 4. Codification instruction. 

21 [Section 3] is intended to be codified as an integral part 

22 of Title 20, and the provisions of Title 20 apply to 

23 (section 3]. 

24 NEW SECTION. Section 5. Effective date. [This act] is 

25 effective on passage and approval. 

-End-
-5-
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SENATE BILL NO. 120 

INTRODUCED BY B. BROWN, J. RICE, BLAYLOCK, J. JOHNSON 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REQUIRE THAT 

TRUSTEES OF A SCHOOL DISTRICT PROVIDE A NONTENURE TEACHER 

WITH A TRUE STATEMENT OF EMPLOYMENT-RELATED REASONS UPON 

TERMINATION; TO PROVIDE A NONTENURE TEACHER WITH A HEARING 

IF THERE IS REASON TO BELIEVE THAT TRUSTEES HAVE ABUSED 

THEIR DISCRETION; AMENDING SECTIONS 20-3-210 AND 20-4-206, 

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 20-3-210, MCA, is amended to read, 

"20-3-210. Controversy appeals and hearings. (l} Except 

as provided under 20-3-211, the county superintendent shall 

hear and decide all matters of controversy arising in his 

county as a result of decisions of the trustees of a 

district in the county. When appeals are made under 20-4-204 

relating to the termination of services of a tenure teacher 

or under 20-4-207 relating to the dismissal of a teacher 

under contract, the county superintendent may appoint a 

qualified attorney at law to act as a legal adviser who 

shall assist the superintendent in preparing findings of 

fact and conclusions of law. Subsequently, either the 

teacher or trustees may appeal to the superintendent of 
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public instruction under the provisions for appeal of 

controversies in this title, Furthermore, he shall hear and 

decide all controversies arising under: 

{a) section 20-5-304 or 20-5-311 relating to 

approval of tuition applications; or 

the 

(b) sections 20-4-206(3) and [section 3) relating to 

abuse of discretion by the trustees of a district in the 

termination of a nontenure teacher; or 

J..El any other provision of this title for which a 

procedure for resolving controversies is not expressly 

prescribed. 

(2) The county superintendent shall hear the appeal and 

take testimony in order to determine the facts related to 

the controversy and may administer oaths to the witnesses 

that testify at the hearing. He shall prepare a written 

transcript of the hearing proceedings. The decision on the 

matter of controversy which is made by the county 

superintendent shall be based upon the facts established at 

such hearing. 

(3) The decision of the county superintendent may be 

appealed to the superintendent of public instruction, and if 

it 1s appealed, the county superin~endent shall supply a 

transcript of the hearing and any other documents entered as 

test1Mony at the hearing to tne superintendent of public 

1nstr.uct10n. 

SECOND READING 
-2- SB ·120 
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(4) Cost incurred by the office of the county 

superintendent shall be paid from the general fund budget of 

the county in which the controversy is initiated.'' 

Section 2. section 20-4-206, MCA, is amended to read: 

"20-4-206. Notification of nontenure teacher reelection 

acceptance -- termination and statement of reason. (1) 

The trustees shall provide written notice by May l to all 

nontenure teachers who have been reelected. Afty ~ nontenure 

teacher who does not receive written notice of reelection or 

termination sha¼¼--he is automatically reelected for the 

ensuing school fiscal year. The nrovisions of this 

subsection do not aeply to cases in which a nontenure 

teacher is terminated when the financial condition of the 

school district requires a reduction in the number of 

teachers employed and the reason for the termination is to 

reduce the number of teachers employed. 

(2) My ~ nontenure teacher who receives notification 

of his reelection for the ensuing school fiscal year shall 

provide the trustees with his written acceptance of the 

conditions of saeh reelection within 20 days after the 

receipt of the notice of reelection. Failure to so notify 

the trustees within 20 days may be considered nonacceptance 

of the tendered position. 

(3) ~hen the trustees notify a nontenure teacher of 

termination, the teacher may within 10 days after receipt of 

-3- SB 120 
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stteh the notice make written request of the trustees for a 

statement in writing of the reasons for termination of 

employment. Within 10 days after receipt of the request, the 

trustees shall furnish saeh-stacemene to the teacher a true 

statement of reasons for termination that states what 

undesirable qualities merit a refusal to enter into an 

employment contract with the teacher for the ensuing school 

fiscal year. 

t4t--~he--prov±s±ons--of-Chis-seeC±on-sha¼%-ne~-app¼y-to 

eases-in-wh±eh-a-nontenttre-ceaeher-±s--eerm±nated--when--ehe 

E±nane±a¼--eond±t±on--er--the--sehoo¼--d¼str±et--requirea--a 

redttet±on--¼n-the-ntffllber-of-teaehers-emp¼oyed-and-the-reason 

for-the-eerminat¼en-±s-to--reeuee--the--number--or--teaehers 

emp¼oyed.-" 

NEW SECTION. Section 3. Abuse of discretion in 

termination of nontenure teacher. (1) The trustees of a 

district may not abuse their discretion when terminating a 

nontenure teacher under the provisions of 20-4-206(3). 

( 2) For the purposes of this sectior., "abuse of 

discretion" means: 

tat--d±sregard-ef-the-evidenee~ 

tbt--8as±ng--a-dee±s¼on-ttpon-¼neempetene-er-¼nsaE£ie¼ent 

~vtdenee~ 

tetJ..Al an exercise of discretion to an end or purpose 

that i~-no~-jtt~ti£±ed-by-~ea~on-and-eY±denee LAC~S ANY BASIS 

-4- SB 120 
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IN FACT; or 

tdtJ..!U. a clear error in law in the circumstances. 

1 

2 

3 (3) If a nontenure teacher has reason to believe that 

4 an abuse of discretion has occurred under the provisions of 

5 this section or 20-4-206{3), the teacher may request in 

6 writing within 10 days of receipt of the statement of 

7 reasons that the county superintendent hold a hearing in 

8 accordance with 20-3-210 to determine if the trustees abused 

9 their discretion in the termination. A hearing must be 

10 scheduled within 10 days and held within 30 days after 

11 receipt of the request, except that the period may be 

12 

13 

extended upon agreement between the trustees and 

teacher. THE BURDEN OF PROOF RESTS WITH THE TEACHER TO 

14 AN ABUSE OF DISCRETION. 

the 

SHOW 

15 (4) If, after a hearing, the county superintendent 

16 determines that the trustees abused their discretion, the 

17 county superintendent shall order the trustees to: 

18 (a) offer the teacher a contract for the ensuing school 

19 fiscal year; and 

20 (b) compensate the teacher at the contract amount for 

21 any employment time lost during the appeal process. 

22 NEW SECTION. Section 4. Codification instruction. 

23 {Section 3) is intended to be codified as an integral part 

24 of Title 20, and the provisions of Title 20 apply to 

25 [section 3]. 

-5- SB 120 
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NEW SECTION. Section 5. Effective date. [This act] 

effective on passage and approval. 

is 

-End-
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SENATE BILL NO. 120 

INTRODUCED BY B. BROWN, J. RICE, BLAYLOCK, J, JOHNSON 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REQUIRE THAT 

TRUSTEES OF A SCHOOL DISTRICT PROVIDE A NONTENURE TEACHER 

WITH A TRUE STATEMENT OF EMPLOYI-\ENT-RELATED REASONS UPON 

TERMINATION; TO PROVIDE A NONTENURE TEACHER WITH A BEARING 

IF THERE IS REASON TO BELIEVE THAT TRUSTEES HAVE ABUSED 

THEIR DISCRETION: AMENDING SECTIONS 20-3-210 AND 20-4-206, 

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 20-3-210, MCA, is amended to read: 

"20-3-210. controversy appeals and hearings. (l) Except 

as provided under 20-3-211, the county superintendent shall 

hear and decide all matters of controversy arising in his 

county as a result of decisions of the trustees of a 

district in the county. When appeals are made under 20-4-204 

relating to the termination of services of a tenure teacher 

or under 20-4-207 relating to the dismissal of a teacher 

under contract, the county superintendent may appoint a 

qualified attorney at law to act as a legal adviser who 

shall assist the superintendent in preparing findings of 

fact and conclusions of law. Subsequently, either the 

teacher or trustees may appeal to the superintendent of 
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public instruction under the provisions for appeal of 

controversies in this title. Furthermore, he shall hear and 

decide all controversies arising under: 

(a) section 20-5-304 or 20-5-311 relating to 

approval of tuition applications; or 

the 

(b) sections 20-4-206(3) and (section 3] relating to 

abuse of discretion by the trustees of a district in the 

termination of a nontenure teacher: or 

1£1 any other provision of this title for which a 

procedure for resolving controversies is not expressly 

prescribed. 

(2) The county superintendent shall hear the appeal and 

take testimony in order to determine the facts related to 

the controversy and may administer oaths to the witnesses 

that testify at the hearing. He shall prepare a written 

transcript of the hearing proceedings. The decision on the 

matter of controversy which is made by the county 

superintendent shall be based upon the facts established at 

such hearing. 

(3) The decision of the county superintendent may be 

appealed to the superintendent of public instruction, and if 

it is appealed, the county superintendent shall supply a 

transcript of the hearing and any other documents entered as 

testimony at the hearing to the superintendent of public 

instruction. 

-2-
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(4) Cost incurred by the office of the county 

superintendent shall be paid from the general fund budget of 

the county in which the controversy is initiated." 

Section 2. Section 20-4-206, MCA, is amended to read: 

•20-4-206. Notification of nontenure teacher reelection 

acceptance -- termination and stateaent of reason. (1) 

The trustees shall provide written notice by May 1 to all 

nontenure teachers who have been reelected. Any~ nontenure 

teacher who does not receive written notice of reelection or 

termination eha¼¼--be is automatically reelected for the 

ensuing school fiscal year. The provisions of this 

subsection do not apply to cases in which a nontenure 

teacher is terminated when the financial condition of the 

school district requires a reduction in the number of 

teachers employed and the reason for the termination is to 

reduce the number of teachers employed. 

(2) Any ~ nontenure teacher who receives notification 

of his reelection for the ensuing school fiscal year shall 

provide the trustees with his written acceptance of the 

conditions of ~tteh reelection within 20 days after the 

receipt of the notice of reelection. Failure to so notify 

the trustees within 20 days may be considered nonacceptance 

of the tendered position. 

(3) When the trustees notify a nontenure teacher of 

termination, the teacher may within 10 days after receipt of 

-3- SB 120 
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s~eh the notice make written request of the trustees for a 

statement in writing of the reasons for termination of 

employment. Within 10 days after receipt of the request, the 

trustees shall furnish s~eh-s~a~emen~ to the teacher a true 

statement of reasons for termination that states ~ 

nndes¼ra&ie---gnai¼t¼es THOSE QUALITIES RELATING TO JOB 

PERFORMANCE THAT ARE LACKING AND merit a refusal to enter 

into an employment contract with the teacher for the ensuing 

school fiscal year. 

t4t--~he--prey¼s±ens--ot-th¼s-seet±en-shaii-net-appiy-to 

eases-in-wh±eh-a-non~enttre-teacher-is--Cerminated--wften--the 

!inaneia¼--eendition--er--the--seheo¼--~¼strie~--reqtt¼rea--a 

redttetien--~n-the-nnmeer-eE-teaehers-emp¼eyed-and-the-reaaen 

£er-the-terminatien-is-to--redttee--the--nttmher--o£--teaehers 

emp¼eyedT" 

NEW SECTION. Section 3. Abuse of discretion in 

termination of nontenure teacher. (l) The trustees of a 

district may not abuse their discretion when terminating a 

nontenure teacher under the provisions of 20-4-206(3). 

(2) For the purposes of this section, "abuse of 

discretion" means: 

tat--disregard-0£-the-evidenee; 

fbt--basing--a-dee±s±on-ttpen-ineempetent-er-instt££ieien~ 

e\l'i~l!flee-r-

tet.l!U an exercise of discretion to an end or purpose 

-4- SB l.20 
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that is-not-jttstitied-by-~easoft-and-evid~ftee LACKS ANY BASIS 

IN FACT; or 

tdti!!l a clear error in law in the circumstances. 

(3) If a nontenure teacher has reason to believe that 

5 an abuse of discretion has occurred under the provisions of 

6 this section or 20-4-206(3), the teacher may request in 

7 writing within 10 days of receipt of the statement of 

8 reasons that the county superintendent hold a hearing in 

9 accordance with 20-3-210 to determine if the trustees abused 

10 their discretion in the termination. A hearing must be 

11 scheduled within 10 days and held within 30 days after 

12 receipt of the request, except that the period may be 

13 

14 

15 

16 

17 

extended upon agreement between the trustees and 

teacher. THE BURDEN OF PROOF RESTS WITH THE TEACHER TO 

AN ABUSE OF DISCRETION. 

the 

SHOW 

14) If, after a hearing, the 

determines that the trustees abused 

county superintendent 

their discretion, the 

18 county superintendent shall order the trustees to: 

19 (a) offer the teacher a contract for the ensuing school 

20 fiscal year; and 

21 {b) compensate the teacher at the contract amount for 

22 any employment time lost during the appeal process. 

23 NEW SECTION. Section 4. Codification instruction. 

24 [Section 3] is intended to be codified as an integral part 

25 of Title 20, and the provisions of Title 20 apply to 

-5- SB 120 
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[section 3]. 

NEW SECTION. Section 5. Effective date. [This act l is 

effective on passage and approval. 

-End-
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SENATE BILL NO. 120 

INTRODUCED BY 8. BROWN, J. RICE, BLAYLOCK, J. JOHNSON 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REQUIRE THAT 

TRUSTEES OF A SCHOOL DISTRICT PROVIDE A NONTENURE TEACHER 

WITH A TRUE STATEMENT OF EMPLOYMENT-RELATED REASONS UPON 

TERMINATION; TO PROVIDE A NONTENURE TEACHER WITH A HEARING 

IF THERE IS REASON TO BELIEVE THAT TRUSTEES HAVE ABUSED 

THEIR DISCRETION; AMENDING SECTIONS 20-3-210 ANO 20-4-206, 

MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 20-3-210, MCA, is amended to read: 

"20-3-210. Controversy appeals and hearings. (1) Except 

as provided under 20-3-211, the county superintendent shall 

hear and decide all matters of controversy arising in his 

county as a result of decisions of the trustees of a 

district in the county. When appeals are made under 20-4-204 

relating to the termination of services of a tenure teacher 

or under 20-4-207 relating to the dismissal of a teacher 

under contract, the county superintendent may appoint a 

qualified attorney at law to act as a legal adviser who 

shall assist the superintendent in preparing findings of 

fact and conclusions of law. Subsequently, either the 

teacher or trustees may appeal to the superintendent of 
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public instruction under the provisions for appeal of 

controversies in this title. Furthermore, he shall hear and 

decide all controversies arising under: 

(a) section 20-5-304 or 20-5-311 relating to the 

approval of tuition applications; or 

(b) sections 20-4-206(3) and [section 3) relating to 

abuse of discretion by the trustees of a district in the 

termination of a nontenure teacher; or 

1£1 any other provision of this title for which a 

procedure for resolving controversies is not expressly 

prescribed. 

(2) The county superintendent shall hear the appeal and 

take testimony in order to determine the facts related to 

the controversy and may administer oaths to the witnesses 

that testify at the hearing. He shall prepare a written 

transcript of the hearing proceedings. The decision on the 

matter of controversy which is made by the county 

superintendent shall be based upon the facts established at 

such hearing. 

(3) The decision of the county superintendent may be 

appealed to the supecintendent of public instruction, and if 

it is appealed, the county superintendent shall supply a 

transcript of the hearing and any other documents entered as 

testimony at the hearing to the superintendent of public 

instruction. REFERENCE BILL 
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(4) Cost incurred by the office of the county 

superintendent shall be paid from the general fund budget of 

the county in whi:h the controversy is initiated." 

Section 2. Section 20-4-206, MCA, is amended to read: 

•20-4-206. Notification of nontenure teacher reelection 

acceptance -- teraination and stateaent of reason. (1) 

The trustees shall provide written notice by May 1 to all 

nontenure teachers who have been reelected. Any! nontenure 

teacher who does not receive written notice of reelection or 

termination sha¼¼--be is automatically reelected for the 

ensuing school fiscal year. The provisions of this 

subsection do not apply to cases in which a nontenure 

teacher is terminated when the financial condition of the 

school district requires a reduction in the number of 

teachers employed and the reason for the termination is to 

reduce the number of teachers employed. 

(2) Any ~ nontenure teacher who receives notification 

of his reelection for the ensuing school fiscal year shall 

provide the trustees with his written acceptance of the 

conditions of stteh reelection within 20 days after the 

receipt of the notice of reelection. Failure to so notify 

the trustees within 20 days may be considered nonacceptance 

of the tendered position. 

(3) When the trustees notify a nontenure teacher of 

termination, the teacher may within 10 days after receipt of 
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s~eh the notice make written request of the trustees for a 

statement in writing of the reasons for termination of 

employment. Within 10 days after receipt of the request, the 

trustees shall furnish stteh-atatemene to the teacher a true 

statement of reasons for termination that states whae 

Hndee¼raeie---gttai¼t¼es THOSE QUALITIES RELATING TO JOB 

PERFORMANCE THAT ARE LACKING AND merit a refusal to enter 

into an employment contract with the teacher for the ensuing 

school fiscal year. 

f4t--~he--proYisions--o~-this-seeeien-sha¼¼-nat-app¼y-to 

eases-¼n-whieh-a-nente"ttre-teaeher-is--terminated--when--the 

finaneia¼--eenditien--ef--the--sehoo¼--distriet--reqaires--e 

redaetian--in-~he-namber-ef-teaehers-emp¼eyed-and-the-reason 

fer-the-terminatio"-is-te--redttee--the--ntt■ber--of--teaehers 

emp¼eyed." 

NEW SECTION. Section 3. Abuse of discretion in 

termination of nontenure teacher. (1) The trustees of a 

district may not abuse their discretion when terminating a 

nontenure teacher under the provisions of 20-4-206(3). 

(2) For the purposes of this section, "abuse of 

discretion" means: 

tat--disregar~-of-the-e•idenee~ 

tet--eas¼ng--a-dee¼s¼en-ttpen-ineempetent-er-insttffieient 

e¥idenee7 

tet~ an exercise of discretion to an end or purpose 
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that is-fte~-;ttsCified-hy-reason-end-evidenee LACKS ANY BASIS 

IN FACT: or 

tdti!!l a clear error in law in the circumstances. 

(3) If a nontenure teacher has reason to believe that 

5 an abuse of discretion has occurred under the provisions of 

6 this section or 20-4-206(3), the teacher may request in 

7 writing within 10 days of receipt of the statement of 

8 reasons that the county superintendent hold a hearing in 

9 accordance with 20-3-210 to determine if the trustees abused 

10 their discretion in the termination. A hearing must be 

11 scheduled within 10 days and held within 30 days after 

12 receipt of the request, except that the period may be 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

extended upon agreement between the trustees and 

teacher. THE BURDEN OF PROOF RESTS WITH THE TEACHER TO 

AN ABUSE OF DISCRETION. 

the 

SHOW 

(4) If, after a hearing, the 

determines that the trustees abused 

county superintendent 

their discretion, the 

county superintendent shall order the trustees to: 

(a) offer the teacher a contract for the ensuing school 

fiscal year; and 

{b) compensate the teacher at the contract amount for 

any employment time lost during the appeal process. 

NEW SECTION. Section 4. Codification instruction. 

24 [Section 3] is intended to be codified as an integral part 

25 of Title 20, and the provisions of Title 20 apply to 
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(section 3]. 

NEW SECTION. Section 5. Effective date. (This act J is 

effective on passage and approval. 

-End-
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GOVERNOR'S AMENDMENTS TO 
SENATE BILL 120 

(REFERENCE COPY, AS AMENDED) 
MARCH 29, 1991 

1. Title, line 6 
Following: "OF" 
Strike: "EMPLOYMENT-RELATED" 

2. Title, line 8 
Following: line 7 

3. 

Strike: "IF THERE IS REASON TO BELIEVE THAT TRUSTEES HAVE 
ABUSED THEIR DISCRETION" 
Insert: "IF TH~ NONTENURE TEACHER BELIEVES THE REASONS ARE 
NOT TRUE;" 

Title, line 10 
Following: "MCA" 
Strike: "; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE 

Insert: "AND PROVIDING AN EFFECTIVE DATE AND AN 
APPLICABILITY CLAUSE" 

•• 

4. Page 2, line 6 
Following: ".!J2)_" 
Strike: "Sections 20-4-206(3) and (section 31 relating to 
abuse of discretion by the trustees of a district in the 
termination of a nontenure teacher" 
Insert: "Section 20-4-206(4)" 

5. Page 3, line 11 through 16 
Following: "year." 
Strike: remainder of line 11 through line 16 

6. Page 4, line 5 
Following: "termination" 
strike: "that states those qualities relating to job 
performance that are lacking and merit a refusal to enter 
into an employment contract with the teacher for the ensuing 
school fiscal year" 

7. Page 4, line 16 through Page 5, line 3 
Following: line 15 on page 4 
Strike: lines 16, page 4 through" line 3, page 5 

8. Page 5, lines 4 through 22 
Following: line 3 
Strike: lines 4 through 22 
Insert: "(4) If a nontenured teacher believes the reasons 
provided by the trustees are not true, the teacher may 
request in writing within ten days of receipt of the 
statement of reasons that the county superintendent hold a 
hearing in accordance with 20-3-210 to determine whether the 

S'd /JO 



reason is true. A hearing must be scheduled within 10 days 
and held within 45 days after receipt of the request, except 
that the period may be extended upon agreement between the 
trustees and the teacher. The burden of proof that the 
reason is not true rests with the teacher and such showing 
must be demonstrated by clear and convincing evidence. 

(5) If, after a hearing, the county superintendent 
determines that the reason is not true, the county 
superintendent shall order the trustees to offer the teacher 
a contract for the ensuing school fiscal year. 

(6) The provisions of this section do not apply to cases 
in which a nontenure teacher is terminated when the 
financial condition of the school district requires a 
reduction in the number of teachers employed and the reason 
for the termination is to reduce the number of teachers 
employed." 

9. Page 6, line 3 
Following: "effective" 

10. 

strike: "on passage and approval" 
Insert: "on October 1, 1991 11 

Page 6, line 4 
Following: line 3 
Insert: "NEW SECTION. 
This act does not apply 
considered temporary or 

section 6. Applicability clause. 
to nontenured teachers who are 
substitute teachers." 
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SENATE BILL NO. 120 

INTRODUCED BY B. BROWN, J. RICE, BLAYLOCK, J. JOHNSON 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REQUIRE THAT 

TRUSTEES OF A SCHOOL DISTRICT PROVIDE A NONTENURE TEACHER 

WITH A TRUE STATEMENT OF BMPb0YMENT-RBbATBB REASONS UPON 

TERMINATION; TO PROVIDE A NONTENURE TEACHER WITH A HEARING 

fP-THBRB-fS-REAS8N-'i'0--BBbfEVB--THAT--TRHSTBBS--HAYB--ABHSBB 

THBfR--BfS€RBTf8N IF THE NONTENURE TEACHER BELIEVES THE 

REASONS ARE NOT TRUE; AMENDING SECTIONS 20-3-210 AND 

20-4-206, MCA; ANB-PR8YiBiN6-AH-fMMBBfATB-BPPB€TfYB-BATE AND 

PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY PROVISION." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 20-3-210, MCA, is amended to read: 

•20-3-210. Controversy appeals and hearings. (1) Except 

as provided under 20-3-211, the county superintendent shall 

hear and decide all matters of controversy arising in his 

county as a result of decisions of the trustees of a 

district in the county. When appeals are made under 20-4-204 

relating to the termination of services of a tenure teacher 

or under 20-4-207 relating to the dismissal of a teacher 

under contract, the county superintendent may appoint a 

qualified attorney at law to act as a legal adviser who 

shall assist the superintendent in preparing findings ot 
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fact and conclusions of law. Subsequently, either the 

teacher or trustees may appeal to the superintendent of 

public instruction under the provisions for appeal of 

controversies in this title. Furthermore, he shall hear and 

decide all controversies arising under: 

(a) section 20-5-304 or 20-5-311 relating to the 

approval of tuition applications; er 

{b) seet¼ons-%9-4-~86f3t-and-tseet~on--3+--re¼at~ft!--te 

abuse--0£--d~eeretion--Oy--tke-trustees-or-~~t~r¼et-¼~-t~e 

terminat¼on-ef-a-neatenure-~e~eher SECTION 20-4-206.L!l: or 

i.£l any other provision of this title for which a 

procedure for resolving controversies is not expressly 

prescribed. 

(2) The county superintendent shall hear the appeal and 

take testimony in order to determine the facts related to 

the controversy and may administer oaths to the witnesses 

that testify at the hearing. He shall prepare a written 

transcript of the hearing proceedings. The decision on the 

matter of controversy which is made by the county 

superintendent shall be based upon the facts established at 

such hearing. 

(3) The decision of the county superintendent may be 

appealed to the superintendent of public instruction, and if 

it is appealed, the county superintendent shall supply a 

~ranscript of tne hearing and any other dccuments entered as 

-2- SB 120 
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testimony at the hearing to the superintendent of public 

instruction. 

(4) Cost incurred by the office of the county 

superintendent shall be paid from the general fund budget of 

the county in which the controversy is initiated." 

Section 2. Section 20-4-206, MCA, is amended to read: 

•20-4-206. Notification of nontenure teacher reelection 

acceptance termination and statement of reason. (1) 

The trustees shall provide written notice by May l to all 

nontenure teachers who have been reelected. Any~ nontenure 

teacher who does not receLve written notice of ree:ection or 

termination shaii-b@ is automatically reelected for the 

ensuing school fiscal year. The--p~ov¼s¼ons--e£--th~s 

sttbseetion-do-not--app¼y--to--eases--in--whicn--a--nententtre 

teaeher--ts--terminated--wheft-the-finaneia½-eonditio"-0£-tfte 

sehool-distriet--reqttires--a--re~ttetien--in--the--n~mber--o~ 

teaehers--emp¼oyed--and-the-reaeen-fer-the-te~minatien-is-to 

redttee-the-nttmber-e£-teaehers-empleyed, 

(2) Any~ nontenure teacher who receives notification 

of his reelection for the ensuing school fiscal year shall 

provide the trustees with his written acceptance of the 

conditions of stteh reelection within 20 days after the 

receipt of the notice of reelection. Failure to so ~otify 

the trustees within 20 days may be considered nonacceptance 

of the tendered position. 
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(3) When the trustees notify a nontenure teacher of 

termination, the teacher may within 10 days after receipt of 

etteh the notice make written request of the trustees for a 

statement in writing of the reasons for termination of 

employment. Within 10 days after receipt of the request, the 

trustees shall furnish sueh-statement to the teacher a true 

statement of reasons for termination that--statee w~at 

ttndesiraele--gttal±t±es TH0SB--eBAbrTrBS--RBbATrN0--Te---~0B 

PBRP8RMANeE--THA~--ARE--OA€KYN8-ANB merit-a-retusa¼-te-enter 

±ftto-an-e!ftpleym~ftt-eontraet-with-the-teaeher-~er-the-ens~¼ng 

~e~ee~-£±scal-year. 

(4) IF A NONTENURE TEACHER BELIEVES THE REASONS 

PROVIDED BY THE TRUSTEES ARE NOT TRUE, THE TEACHER MAY 

RlcQ"EST IN WRITING WITHIN 10 DAYS OF RECEIPT OF THE 

STATEMENT OF REASONS THAT THE COUNTY SUPERINTENDENT HOLD A 

HEARING IN ACCORDANCE WITH 20-3-210 TO DETERMINE WHETHER THE 

REASONS ARE TRUE. A HEARING MUST BE SCHEDULED WITHIN 10 DAYS 

AND HELD WITHIN 45 DAYS AFTER RECEIPT OF THE REQUEST, EXCEPT 

THAT THE PERIOD MAY BE EXTENDED UPON AGREEMENT BETWEEN THE 

TRUSTEES AND THE TEACHER. THE BURDEN OF PROOF THAT THE 

REASONS ARE NOT TRUE RESTS WITH THE TEACHER, AND THE SHOWING 

MUST BE DEMONSTRATED BY CLEAR AND CONVINCING EVIDENCE. 

[5) IF, AFTER A HEARING, THE COUNTY SUPERINTENDENT 

DETERMINES THAT THE REASONS ARE NOT TRUE, THE COUNTY 

SUPERINTENDENT SHALL ORDER THE TRUSTEES TO OFFER THE TEACHER 
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A CONTRACT FOR THE ENSUING SCHOOL FISCAL YEAR. 

(6) THE PROVISIONS OF THIS SECTION DO NOT APPLY TO 

CASES IN WHICH A NONTENURE TEACHER IS TERMINATED WHEN THE 

FINANCIAL CONDITION OF THE SCHOOL DISTRICT REQUIRES A 

REDUCTION IN THE NUMBER OF TEACHERS EMPLOYED AND THE REASON 

FOR THE TERMINATION IS TO REDUCE THE NUMBER OF TEACHERS 

EMPLOYED. 

t4t--~fte-~rovisions-ef-this-seetion-sfta¼½-not--apply--to 

eases--in--wh±eh--a-nontenttre-teaeher-is-term±nated-when-the 

~inaneial--cond±tien--or--the--se~eot--distriet--re~ttires--a 

re~ttetion-in-the-nttmeer-0£-teachers-emp½oyed-and-the--reason 

£or--the--termination--±s--to--red~ee-the-nttm~er-o£-teaehers 

employed':" 11 

NeW-seeT~9NT--Seetion-3o--~bttse---o£----diseretion----in 

termination--oE--nontenttre--teachero--t¼t--~he-trttstees-of-a 

distriet-may-not-abttse-their-~iseret±on-when--terminating--a 

nontenttre-teaeher-ttnder-the-previ9±ons-of-i8-4-~86f3t• 

tit--Por---the--pttrpeses--of--th±9--seetion,--uabttse--of 

d±seret±onu-means~ 

fat--d±sregard-o£-the-e¥±denee-r 

tbt--bas±ng-a-dee±s±on-ttpon-±neompetent-or--±nsttffie±ent 

e"±denee-r 

tet~--an--exere±se--of-diseretion-to-an-end-or-pttrpose 

that-ts-not-jtt~t±f±eO-ey-ree~on-and-e~idenee bAEKS-AN¥-BAS!S 

fN-PAE'f~-e~ 
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fdtm--a-e½ear-error-±n-iaw-±n-the-eirettmstaneeS7 

f3t--i£-a-nontenttre-teaeher-has-rea9on-to--beiie"e--that 

an--abttse-0£-diseret±on-has-oeettrred-ttnder-the-pro"±s±ons-of 

th±s-seet±on-or-ie-4-i06t3t7--the--teaeher--may--reqttest--±n 

wr±tin9--w±th±n--l8--days--0£--reee±pt--of--the-statement-0£ 

reasons-that-the-eottnty-sttper±ntendent--ho½d--a--hear±n9--±n 

aeeordanee-w±th-i8-3-i¼8-to-determine-±f-the-trttstees-abosed 

their--diseret±on--±n--the--termination.--A--hearinq-fflttst-be 

sehedtt¼ed-within-19-days--and--held--w±th±n--~e--day~--arter 

reee±pt--0£--the--reqttest,--exeept--that--the--per±ed-may-be 

extended--open--agreefflent--between--the--trostees--and---the 

~eaeher~--~HE-BBRBEN-0P-PROOP-RES'l'S-W¼PH-'l'HE-~Ell€HER-P0-SH0W 

~N-ABBSB-0P-BiSeRE'fi0N~ 

t4t--T£7 -a£ter--a--hear±ng7--the--eottnty--sttperintendent 

determ±nes--that--the--trttstees-abosed-the±r-d±seret±on,-the 

eottnty-sttper±ntendent-shal¼-order-the-trostees-to~ 

fat--o£fer-the-teaeher-a-eontraet-£or-the-en~oing-sehool 

£±seal-year;-and 

tbt--eofflpensate-the-teacher-at-the-eontraet--amottnt--for 

any-employment-time-¼ost-dttr±ng-the-appeal-proees9~ 

NEW-SE€TT9H,--Seet±on-4~--€od±f±eat±on------instrttetion• 

tseet±on--3i--±s-±ntended-to-be-eod±f±ed-as-an-±nte9ra±-part 

0£-~±tle-20,--and--the--pro"i~±ons--0£--T±t½e--Y8--apply--to 

f~~~~t~n-3+• 

NEW SECTION. Section 3. Effective date. ~This act] is 
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l effective eft-passage-and-appro•a¼ OCTOBER 1, 1991. 

2 NEW SECTION. SECTION 4. APPLICABILITY. [THIS ACT] DOES 

3 NOT APPLY TO NONTENURE TEACHERS WHO ARE CONSIDERED TEMPORARY 

4 OR SUBSTITUTE TEACHERS. 

-End-

-7- SB 120 




