SENATE BILL NO. 116

INTRODUCED BY NOBLE, QUILICI, HARRINGTON, NATHE, SQUIRES

IN THE SENATE

JANUARY 17, 1991 INTRODUCED AND REFERRED TC COMMITTEE
ON TAXATION, _

FIRST READING.

JANUARY 31, 1991 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

FEBRUARY 1, 1991 PRINTING REPORT.

ON MOTION, CONSIDERATION PASSED
UNTIL THE 25TH LEGISLATIVE DAY.

FEBRUARY 4, 1991 SECOND READING, DO PASS.
FEBRUARY 5, 1991 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 49; NOCES, 0.

TRANSMITTED TO HOUSE.

IN THE HOUSE

FEBRUARY 5, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON TAXATION.

FEBRUARY 6, 1991 FIRST READING.

MARCH 5, 1991 COMMITTEE RECOMMEND BILL BE
CONCURRED IN. REPORT ADOPTED.

MARCH 9, 1991 SECOND READING, CONCURRED IN.

MARCH 11, 1991 THIRD READING, CONCURRED IN.

AYES, 85; NOES, 14.
RETURNED TO SENATE.
IN THE SENATE
MARCH 12, 1991 RECEIVED FROM HOUSE.

SENT TO ENROLLING.
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INTRODUCED BY

PVET <

Vg
A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
MONTANA CIGARETTE SALES ACT AND THE CIGARETTE SALES TAX LAW;
REQUIRING MONTHLY PAYMENT OF THE TAX; ALLOWING THE USE OF A
HEAT-APPLIED MACHINE TO AFFIX TAX STAMPS TO CIGARETTE
PACKAGES; REMOVING THE PFROHIBITION AGAINST SALE OF
CIGARETTES IN COMBINATION WITH OTHER ARTICLES; REMOVING THE
LIMIT OF 7 DAYS ON CREDIT SALES OF TOBACCO PRODUCTS:
EXTENDING THE RECORDKEEPING REQUIREMENT; REPEALING SECTIONS
16-10-202 AND 16-10-305, MCA; AMENDING SECTIONS 16-11-102,
16-11-111, 16-11-113, 16-11-115, 16-11-116, 16-11-117, AND

16-11-118, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 16-11-102, MCA, is amended to read:
"16-11-102. Definitions. (1) As used in this chapter,

the following definitions sha*t apply unless the context

requires otherwise:

(a) "Cigarettes" means any roli for smoking made wholly

or in part of tobacco, irrespective of size or shape and

whether or not the tobacco is flavored, adulterated, or

mixed with any other ingredient, the wrapper or cover of

which is made of nontobacco paper or any other substance or
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material except tobacco.

ta}(b) Fhe--word--tdepartmentli--shati-mean "Department"
means the department of revenue of--the--state--of--Montana

provided for in 2-15-1301.

tb¥(c) Fhe--word-Upersent-shaii-mean-any "Person" means
an individual, firm, fiduciary, partnership, corporation,
trust, organization, or association, however formed.

ter--t€igarertesti-—shall--mean-any-roii-for-amoking-made
whotiy-er-in-part-af-tobaccar—itrrespective-of-size-or-—shape
and-whether-or-not-such-tebacco-ta-fiavoreds-adutterated;-or
mized--with--any--ether--ingredient;-the-wrapper-or-cover-of
which-is-made-sf-nontebaces-paper-or-any-other-subatance~-or
matertat-except-tobaccos

(2) BAs wused in this part, the following definitions
aka1l apply unless the context requires otherwise:

tat-—-Phe-worda-tinstgnialt-or-dindicia’--shati--mean--the
impresaien--or--mark--approved--by--the-department-under-the
provisions-of-this-partes

(&) ™"Cigarette vendor" means a person doing business in

the state who purchases cigarettes through a wholesaler,

subjobber, or retailer for 10 or more cigarette vending

machines that he operates for a profit in premises or

locations other than his own. That perscn must be treated as

a wholesaler., A person who operates fewer than 10 cigarette

vending machines must be treated as a retailer,

. INTRODUCED BILL
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(b) TFThe-words-"fuit "Full face value of insignia" shat
mean means the total amount of the tax levied under this
part.

tey-—Fhe--worda-tpubltic-warehounsssli-shali-mean-agents—-or
representatives-sf-manufactnrers-vwhe-receive-—-eigarebtes——in
cartsad-iats-for-distribution-te-whetesater-and-recariers—in
originat-cases:

tdy-—Fhe—-word--!wholesater'--shati-mean-and-inciude-any
peracn-resident-in-this-atate-who-brings——-er--causes--to--be
brought-—inte--this--state--unstamped--cigarettes—-purchased
directiy-——from--the-manufacturers-thereof-and-storesy-seliay
or-stherwise-disposes—-of-the-same—-after--they-~-shati--reach
thia--states—-and--aisc--any--person—-whoy-within-this-states
manuzfactures-or-produces;-directiy-or-indirectiyr-cigarettes
and-setis-sr-diseribotes-the-same-within-this-states

(c) "Insignia" or "indicia" means the impression, mark,

or stamp approved by the department under the provisions of

this part.

(d} "Licensed retailer" means any perscn, other than a

wholesaler, subjobber, or cigarette vendor, who is licensed

under the provisions of this part.

(e} "Licensed subjobber" means a subjobber licensed

under the provisions of this part; he must be treated as a

wholesaler,

tey(f) The--words-Uiicensed "Licensed wholesaler" shaii
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mean means a wholesaler dwniy licensed under the provisions
of this part.
{t£}—-Phe-worda-lLergarette-vendorti-shati-mean-and-rnciude
any--person--doing--business—-in--the--state--who-—purchases
cigarettes-—through-a-whoiesalery-snhiabberz-or-retarter—for
i8-or-more-cigarerte-vending-machines-which-he-cperates--for
a--profit-——in-premises-or-tecations-other-than-his-own:=—Such
persen-shalti-be-treated-as——a--whotesaler-~-Any--parsan--whe
operates—-iess--than——16-cigarecte-vending-machinea-shaii-be
treated-as-a-retariers
tg9}--Phe-word-Y“subjobbert-shati--mean--and-—inciude--any
persen--who—-purchaseas-cigarettes—£from-a-ticensed-wholeaater
with-the-Montana-eigarette—tax-insignia-affixed-therete-—and
seitis--er--offers--to--setri--suech--cigarettes—-te-a-licensed
retatier-or-cigarette-vendors-An-isclated-sate--or--exchange
of--—cigarettes-—-between---ticensed---retatters--shati--net
constitute-sueh--retatters--as--subjobbers:—¥t~-is-—further
provided--that--a--subjobber--shaii--use--the-iicense-in-the
tnterest-of-the—generai-public:-~If--during—-any—-menth—-more
than--35%--of--voiume--af-cigarette-sates-be~-with-any-retaid
ciient-whose-business-is—controited-directiy--or--indirectiy
threough--sanguintty-—-er--affinity-with-the-owner-or-employer
fer-such-retaii-business;-the-iiecense--shati--pe--deemed--to
have--been-used-or-to-be-intended-to-be-used-in-vislatian-of

6-11-144-
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thy--Fhe--words--%iicensed--subjobberl--shatri---mean---a
subjobber—-duty--1icensed-under-the-provisions-of-this-parts
and-he—shali-be-treated-as-a-whotesaters

{g) "Public warehouses" means agents or representatives

of manufacturers who receive cigarettes in carload lots for

distribution in coriginal cases to wholesalers and retailers.

(h "Record" means an original document, a legible
g

facsimile, or an electronically preserved copy.

(L) Phe-word-l‘retatteri-shati-mean-any “Retailer™ means

a person, other than a wholesaler, subjobber, or cigarette
vendor, who is engaged in the business of selling cigarettes
at retail,

t31--Fhe-—-worda--Liicensed--retaiteri--shari--mean——any
persony-other—than-a--whotesatery--spbjobbers-—or-—-cigarette
vendory-—-who——is—-duly-ticensed-under-the-provisions-of-this
parts

tk¥(j} Fhe-words-laaite! "Sale" and "sell" ashail mean
and--imetude any transfer of cigarettes by sale, as defined
by 30-2-106, or by gift, barter, or exchange.

{k) "Subjobber" means a person who purchases from a

licensed wholesaler cigarettes with the Montana cigarette

tax insignia affixed and sells or offers to sell the

cigarettes to a licensed retailer or cigarette vendor. An

isolated sale or exchange of cigarettes between licensed

retailers does not constitute those retailers as subjobbers.

_5..
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A 1licensed subijobber shall use the license in the interest

of the general public. If during any month more than 35% of

the wvolume of cigarette sales by a subjobber is with any

retail client whose business is controlled directly or

indirectly through consanguinity or affinity with the owner

or employer for that retail business, the license 1is

considered to have been used or to be intended to be used in

violation of this part.

(1) ™“Wholesaler" means any person resident in this

state who brings or causes to be brought into this state

unstamped cilgarettes purchased directly from their

manufacturers and stores, sells, or otherwise disposes of

the cigarettes after they reach this state. The term

includes a person who, within this state, manufactures or

produces cigarettes, directly or indirectly, and sells or

distributes the cigarettes within this state."

Section 2. Section 16-11-111, MCA, is amended to read:

*16-11-111. Cigarette sales tax. There is hereby

“levied, imposed, and assessed and there sha¥} must be

collected and paid to the state of Montana upon cigarettes
sold or possessed in this state the-foltewing an excise tax
which--shati--be-patd-pricr—to-the-time-of-sate-and-dekivery
of-cigarettes: of 18 cents on each package containing 20
cigarettes and, when packages contain more or less than 20

cigarettes, them a tax on each cigarette equal to 1/20th the

_6_.
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tax on a package containing 20 cigarettes."
Section 3. section 16-11-113, MCA, is amended to read:
"16-11-113, Tax insignia. (1) Within--32--hours—--after

recetpt-—--by Except as provided in this section, the

distributor or dealer of any cigarettesy---except-——as
nereinafter——previded;-he shall cause to be securely atfixed

therete to the cigarettes the required insignia denoting the

applicable tax thereen. A person specifically exempted under
the provisions of 16-11-132(2) may is not be considered to
be acting unlawfully under this section.

{2) Said The insignia shal} must be properly canceled
applied prior to sale or-removat-for-consumption, under such
regulations as that the department may prescribe.

t3y--Bach-package-shaii-have-the--required-—-insignia--to
affix-—-thereto-—in—-suech-~a-manner-that-the-insignia-witi-be
deatroyed-when-the-package-—is-opened:

t43(3) Wholesalers and retailers licensed under this
part may buy, sell, or have in their possession only

cigarettes whiech that have on each package the insignia

provided for in this part on-each-package. The insignia
provided for in this part shait® may be sold only to and must
be affixed only by licensed wholesalers and licensed
retailers aniy.

t5¥(4) HWhenever If any cigarettes without the insignia

affixed are found in the place of business of any unlicensed

_‘I_

@® ~J o

10
11
12
13
14
15
le
17
18
19
290
21
22
23
24

25

LC 0257/01

wholesaler, retailer, or other person without--the-—-insignia
affixed--and--canceied-or-net-marked-es-having-been-recetved
by-the-unticensed-vwholesaler;-retailers-or-person-within-the
preceding-F2-hours, the presumption shaki-be 1is that such

the cigarettes are kept therein in that place of business in

violation of the provisions of this part.

{(5) Except as provided in 16-11-132(2), the insignia

provided for in this part must be affixed before the sale of

the cigarettes by a wholesaler."

Section 4. Section 16-11-115, MCA, is amended to read:

“16-11-115. Tax meter machine -- tax stamp-applying

machine =-- purchase of stamps. (1) The department may

authorize any wholesaler or retailer of cigarettes licensed
under this part to use a tax meter machine with-whieh to
imprint an 1insignia upon each package of cigarettes
imported, sold, or delivered in this state. The insignia
shat® must be one approved by the department. Each package
of cigarettes imported into this-states or delivered or sold

therein shait in this state must be marked with the proper

insignia of such the tax-stamping meter, and thereafter any
original package of cigarettes so marked may be lawfully
possessed and sold within the state by any wholesaler or
retailer licensed wunder this part. The department shall
supervise and check the operation of sueh the tax meter

machines. fhe--operater--sf--sueh Before using the machine,

_8_
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befare-using-the-same; the operator of the machine shall

take the machine's meter thereef to the county treasurer of
the county in which the machine is operateds. who The county
treasurer is-aunthorized-to-and shall set said the meter for
the number of packages specified and required by the
operator. Prior to setting satd the meter, the county
treasurer shall charge said the operator the amount of money
proper for satd the setting, 1less the expense defrayment
provided for in 16-11-114, The county treasurer shall
collect this amount in advance unless the department has

allowed the purchaser eredit to delay payment as provided in

16-11-117. The county treasurer shall report to the
department on forms prescribed by it the name of the
licensed wholesaler or licensed zetailer and the number of
packages for which said the meter was set and shall forward
to the department any amounts collected from said the

licensee,

(2) ({(a) The department may authorize a licensed

wholesaler or licensed retailer to affix tax stamps to

packages of cigarettes with a heat-applied machine approved

by the department. The department shall supervise and check

the operation of the stamp-applying machine.

(b} Tax stamps applied as provided in this subsection

must be purchased from the department, and payment for the

stamps must accempany the order unless the department has
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allowed the purchaser to delay payment as provided in

16-11-117."

Section 5. Section 16-11-116, MCA, is amended to read:

*16-~11-116. Resale of insignia prohibited -—- rebate. Ne
A wholesaler or retailer sha3® may not resell to any other
wholesaler or retailer any insignia purchased by him from
the department. Any A wholesaler or retailer who has on hand
any meter settings or tax insignia at the time of
discontinuing his business of selling cigarettes may apply
te the department and be paid the face value of aaid the

meter settings or tax insignia 1less the amount of the

expense defrayment allowed by 16-11-114."
Section 6. section 16-11-117, MCA, is amended to read:
"16-11-117. When payment for insignia due. (1) The
department shall permit a licensed whelesaler or licensed
retailer to pay fer-the—insignia-purchased;-or-affixation-—of
tnsignigs--within--30--days--after--the-date-of-purechase the

cigarette sales tax as provided in subsection {2) and shall

require such the licensee to file with the department a bond
issued by a surety company approved by the state insurance
department of-insurance as to solvency and responsibility
and authority to transact business in the state, for sueh an
amount as that the department may fix, but not in-execess-eof
more than an amount equal to the maximum fnsignia--purchases

tncurred-for-a. y-38-day-period-in-the-previous-catendar-year

_10_
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cigarette insignia purchases by the licensed wholesaler or

licensed retailer for any month in the previous calendar

year;-previdedy-howevery-that-any. However, a newly licensed
wholesaler or licensed ryetailer shall pay on a cash basis
for 1 complete calendar year, after which the department may
permit him 36-days—to-pay-for-the-purchase-sr-affixation——of

insignia to pay the cigarette sales tax as provided in

subsection (2) and shall reguire a bond as hereinabove

provided in this section.

(2) Payment for insignia is due on or before the 15th

day of each month, and each licensed wholesaler or licensed

retailer shall pay the tax imposed under 16-11-111 on

cigarettes sold by him during the preceding calendar month."

Section 7. Section 16-11-118, MCA, is amended to read:

*16-11-118. Records of tax meter users and stampers.
All tax meter users and stampers shall keep for a-peried-of
¥-year 5 years all invoices of cigarettes purchased and
imported by them, all receipts issued by them and insignia

purchased, atse and an accurate record of all sales of

‘'cigarettes by such the tax meter users or stampers, showing

the name and address of each purchaser, the date of sale,
the quantity of each kind sold, the name of any carrier, the
shipping peoint, and destination. Sder The tax meter users or
stampers shall permit the departmentsy and its assistants,

authorized agents, or representatives to examine all taxable

-11-
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items of cigarettes, invoices, receipts, books, paper,
memoranda, and records as may be necessary to determine

whether the tax meter machine or tax stamp-applying machine

has been used as required or the insignia required by this
part had been purchased and used or to determine the amount

of such tax as may be due or unpaid.”

NEW SECTION. Section 8. Repealer. Sections 16-10-202
and 16-10-305, MCA, are repealed.

NEW SECTION. Section 9. saving clause. [This act] does

not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before [the

effective date of this act].
NEW SECTION. Section 10. Effective date. [This act] is

effective July 1, 1991.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SBO116, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act to generally revise the Montana Cigarette Sales pct and the Cigarette Sales Tax Law; requiring monthly payment of
the tax; allowing the use of a heat-applied machine to affix tax stamps to cigarette packages; removing the prohibition
against sale of cigarettes in combination with other articles; removing the limit of 7 days on credit sales of tobacco
products; extending the recordkeeping requirement and providing an effective date.

ASSUMPTIONS:

1. C(Cigarette sales are 65.329 million packs in FY92 and 63.721 million packs in FY93 (OBPP).

2. All wholesalers who currently pay cash for cigarette sales tax stamps (approx. 52.5% of all wholesalers) will switch to
the delayed payment program. In reality, not all of the wholesalers will switch to delayed payment. However, this
assumption allows for the maximum fiscal impact to be determined.

3. The annual rate of interest for short-term investment is 8.1l% for FYYZ (OBPP).

4. All ciparette wholesalers receive 30 days of interest free credit on purchases of tax stamps.

5. Purchases of tax stamps by wholesalers are currently evenly distributed throughout each month.

6. Revenue from the cigarette sales tax is allocated as follows under current law: 70.89% long-range bullding debt service

and 29.11% long-range building capital projects.

FISCAL IMPACT
see next page

V23

TPRIFARY SPONSOR “DATE

for S5BO116, as introduced sB I/‘

r-e2-9/

ROD SUNDSTED, BUDGET DIRECTOR DATE JERRY
Gffice of Budget and Program Planning

Flsca




Fiscal Note Regqguest, SBOliv, as introduced
Form BD-15
Page 2

FISCAL IMPACT:

Expenditures:

In order to maintain integrity in accounting of the tax, the proposed legislation will initially require several
changes in administration of the cigarette sales tax. This will result in a one-time additional operating expenditure
of approximately $5,280 during FY91 (General Fund), :

Revenues:
FYy '92 Fy 613
Current Law Proposed Law Difference Current Law Proposed Law Difference

Cigarette Sales Tax 11,315,942 10,820,942 (495,000) 11,037,326 11,037,326 0
Fund Information:
Long-Range Building

Debt Service (05) 8,021 871 7,670,971 {350,900) 7,824,360 7,824,360 0
Long-Range Building
Capital Projects (05) 3,294,071 3,149,971 (144,100) 3,212,966 3,212,966 0
Loss of Interest Earnings (40,000)

(General Fund)

sB (/¢
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APPROVED BY COMMITTEE
ON TAXATION

SENATE BILL NO. 116

INTRODUCED BY NOBLE, QUILICI, HARRINGTON, NATHE, SQUIRES

A BILL FQR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
MONTANA CIGARETTE SALES ACT AND THE CIGARETTE SALES TAX LAW;
REQUIRING-MONTHDY-PAYMENT-OP-THE-¥AX; ALLOWING THE USE QF A
HEAT-APPLIED MACHINE TO AFFIX TAX STAMPS TO CIGARETTE
PACKAGES; REMOVING THE PROHIBITION AGAINST SALE OF
CIGARETTES IN COMBINATION WITH OTHER ARTICLES; REMOVING THE
LIMIT OF 7 DAYS ON CREDIT SALES OF TOBACCO PRODUCTS;
EXTENDING THE RECORDKEEPING REQUIREMENT; REPEALING SECTIONS
16-10-202 AND 16-10-305, MCA; AMENDING SECTIONS 16-11-102,
16-11-111, 16-11-113, 16-11-115, 16-11-116, 36-21-%3%7y AND

16-11-118, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. sSection 16-11-102, MCA, is amended to read:

"16-11-102. Definitions. (1) As used in this chapter,
the following definitions shai:* apply unless the context

reguires otherwise:

(a) "“"Cigarettes" means any roll for smoking made wholly

or in part of tobacco, irrespective of size cor shape and

whether or not the tobacco is flavored, adulterated, or

mixed with any other ingredient, the wrapper or cover of

which is made of no.tobacco paper or any other substance or
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material except tobacco.

tay(b) Phe--werd--“"department!-—-shaitl-mean "Department"
means the department of revenue ef-—-the--state-—-of--Montana

provided for in 2-15-1301.

tbi(c) Phe--word-“personi-shati-mean-any "Person” means
an individual, firm, £fiduciary, partnership, corporation,
trust, organization, or asscciation, however formed.

tey--Beigarettest--shatl--mean-any-roti-for-smeking-made
wholly-sr-in-pare-of-tobacco;-irrespective-of-size-or--shape
and-whather-or-not-such-tobacco-is-flavored;-—adutteratedy-or
mixed--—with--any--other--tngredienty-thi-wrapper—or-cover—of
which-is-made-of-nontobacco—papsr-er-any-other-subatance--eor
material-e.cept-tebaccos

(2) As used in this part, the following definitions
sha:} apply unless the context requires otherwise:

tat--Phe-words-instgnial-er-%indiciat--shatt--mean—-the
tapresston--er--mark--approved-—by--the-department-under-the
proevisions-of-this-pares

{a) “Cigarette vendor" means a person deoing business in

the state who purchases cigarettes through a wholesaler,

subjcbber, or retailer for 10 or more cigarette vending

machines that he cperates for a profit in premises or

locations other than his own. That person must be treated as

a wholesaler. A person who operates fewer than 10 cigarette

vending machines nust be treated as a retailer.

SECOND READING
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(b) ®he-words-®fuit "Full face value of insignia" shaii
mean means the total amount of the tax levied wunder this
part.

te}-~Phe--worda-Lpublie-warshousesi-shati-mean-agents-or
representatives—oE—munuEectuters-who—receive—-cigarettes——in
eartoad-lota-For-distribution—to-whoiesaiter-and-retattera-in
ertginal-cases<

tdy-—Phe--werd--"whotesaler?--shati-mean-and-inctude-any
petson—resident—in—this—state—who—bring:——or--causes——to——be
brought--intc——this——state——unstamped——cignrettes——pufchased
dire:tiy——fram--bhe—mnnuéacturera—thereof—and—store57~seiisy
ar-arherwisc—disposes-of-the-same--afte :-—they--shaii--reach
this--state;-—and--alse--any--person-whoy-within-thia-atatey
manufactures-or-preducesy—directiy-or-indirectiyr-cigarettes
and-seiis-or-distributea-the-same-wilthin-this-states

{c) “Insignia" or "indicia" means the impression, mark,

or stamp approved by the department under the provisions of

this park.

(d} "Licensed retailer" means any person, other than a

wholesaler, subjobber, or cigarette vendor, who is licensed

under the provisions of this parkt.

{e} "Licensed subjobber” means a subjobber licensed

under the provisions of this part; he must be treated as a

wholesaler.

tey{f) Phe--words-“iticensed "Licetsad wholesaler” shaii
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mean means a wholesaler duty licensed under the provisions
of this part.

t£¥--Fhe-words-Ycigarette-vendori-shaii-mean-and-inctaode
any--person--doing--businesa-—-in--the—-state—-whe--purchases
etgarettes——through-a-wholesater;-subjobbery-sr-retaiier—for
16-or-more-cigqarstte-vending-machines-which-he-operates--for
a--profit--in-premises-or-iocarians-other-than-his-own+-Suech
perscon-shali-be-treated-as—-a--whotesalers--Any-—person-—whos
operates—--tess--than--i6-cigarette-vending-mae . tnes-shatt-be
treated-an-a-retatters

t9y--Fhe-word-%subjobbe: *-shati--mean--and-—--inctude--any
person-—-who--purchases-cigarettes-from-a-ticensed-whoiennter
with-the-Montana-cigarette-tax-inaignia-affixed-thereto--and
selis-—-or-—offera-—-to--seli--such--cigaretteas--to-a-tiecensed
retatter-sr-cigarette-vendors-An-isotated-salte--or--exchange
af---ctgarettes---between-—-ticensed---retailters--shati--not
conatitute-such--retaiiers—-as--subjobberss--it-~-is--further
provided--that--a2--subjobber——-shati--use--the-ticense-in—the
tnterest-of-the-generat-pubites-if--during—-any--month--mere
than--35%--of-—volume--of-cigarette—sates—be-with-any-retati
client-whose-business-is-centrotted-directiy--or-—indirectiy
through——sanguinity--or—-affinity-with-the-swner-or-empieyer
for-ageh-retari-business;-the-license--shati--be--deemad--te
have--been-used-or-to-be-intended-to-be-used-in-violation-of

¥6-t:-144-5
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thy--Phe—~worda—-t}icenaed--aubjobber—-shait---mean---a
subjebber—-duty--ticensed-uncer-the-proviaions-of-this-party
and-he-shati-be-treated-as-a-whoiesalers

{g) “"Public warehouses" means_agents Or représentatives

of manufacturers who receive cigarettes in carload lots for

distribution in original cases to wholesalers and retailers.

(h) "Record" means an original document, a legible

facsimile, or an electronically preserved Copy.

(i) The-word-iretaileri-shali-mean-any "Retailer” means

a person, other than a wholesaler, subjobber, or cigarette
vendor, who is engaged in the business of selling cigarettes
at retail,

t3y--Fhe---words--flicensed--retaitert--shati--mean--any
personr—other‘than—n-—whoiesaier7——subjobber7--0f——cigarette
vendsry—-who—-ts-~duty-ttecensed-under-the-provisiona-of-thrs
parts

tletr(d) Phe-worda-dsateld "Sale" and “sell" shaii mean
and--incinde any transfer of cigarettes by sale, as defined
by 30-2-106, or by gift, barter, or exchange.

(k) "Subjobber" means a person who purchases from a

licensed wholesaler cigarettes with the Montana cigarette

tax insignia affixed and sells or aoffers to sell the

cigarettes to a licensed retailer or cigarette vendor. An

isoclated sale or exchange of cigarettes between licensed

retailers does not constitute those retailers as subjobbers.
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A licensed subjobber shall use the license in the interest

of the general public. If during any month more than 35% of

the volume of cigarette sales by a subjobber is with any

retail client whose business is controlled directly or

indirectly through consanguinity or affinity with the owner

or employer For that retail business, the license is

considered to have been used or to be intended to be used in

viclation of this part.

{1) "Wholesaler"” means any person resident in this

state who brings or causes to be brought into this state

unstamped cigarettes purchased directly from their

manufacturers and stores, seclls, or otherwise disposes of

the cigarettes after they reach this state., The term

includes a person who, within this state, manufactures or

produces cigarettes, directly or indirectly, and sells or

distributes the cigarettes within this state.”

Section 2. Section 16-11-111, MCA, is amended to read:

"16-11-111. Cigarette sales tax. There is hereby
levied, imposed, and assessed and there shat* must be
collected and paid to the state of Montana upon cigarettes
sold or possessed in this state the-foilowing an excise tax
wiie h--shati--be-paid-prior-to-the-time-of-sate-and-detivery
of-cigarettea: of 18 cents on each package containing 20
cigarettes and, when packages contain more or less than 20

cigarettes, then a tax on each cigarette equal to 1/20th the
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tax on a package containing 20 cigarettes.”
Section 3. Section 16-11-113, MCA, is amended to read:

"16-11-113. Tax insignia. (1) Within--72--heura--after

receipt---by Except as vprovided in this section, the

distr 'butor or dealer of any cigarettesy---except---as
hereinafter--prevideds-he shall cause to be securely affixed

therete to the cigarettes the required insignia denoting the

applicable tax thereon. A person specifically exempted under
the provisions of 16-11-132(2) may is not be considered to
be acting unlawfully under this section.

(2) Seid The insignia shail must be properly eanceled
applied prior to sale er-removal-for-eonsumption, under such
regulations as that the department may prescribe.

t31--Each-package—shati-have-the--regquired-—-insignia—-tes
affix——thereto--in--such--a-manner-that-the-insignia-wiltl-be
destroyed-when-the-package-is-opened:

t4¥{3) wWholesalers and retailers licensed under this
part may buy, sell, or have in their possession only

cigarettes which that have on each package the insignia

provided for in this part en-each-package, The insignia
provided for in this part shal® may be sold only to and must
be affixed only by licensed wholesalers and licensed

retailers enty.

t53(4) Whenever If any cigarettes without the insignia

affix d are found in the place of business of any unlicensed
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wholesaler, retailer, or other person withowt--the--insigntia
affixed--and--canceted-or-not-marked-as-having-been-received
by-the-unticensed-whotesalery-retaiter;-or-person-within-the
preceding-72-hours, the presumption shaii-be is that such

the cigarettes are kept therein in that place of business in

violation of the provisions of this part.

(5) Except as provided in 16-11-132{2), the insignia

provided for in this part must be affixed before the sale of

the cigarettes by a wholesaler."

Section 4. Ssection 16-11-115, MCA, is amended to read;:

"16-11-115. Tax meter machine —- tax stamp-applying

machine -- purchase of stamps. (1) The department may

authorize any wholesaler or retailer of cigarettes licensed
under this part to use a tax meter machine with-whieh to
imprint an insignia upon each package of cigarettes
imported, sold, or delivered 1in this state. The insignia
shat} must be one approved by the department. Each package
of cigarettes imported into this-state; or delivered or sold

therein =ha** in this state must be marked with the proper

insignia of such the tax-stamping meter, and thereafter any
original package of cigarettes so marked may be lawfully
possessed and sold within the state by any wholesaler or
retailer Jlicensed under this part. The department shall
supervise and check the operation of aneh the tax meter

machines. ®he--operateor--ef--suc Before using the rachine,
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before-using—the-same; the operator of the machine shall

take the machine's meter thereof to the county treasurer of
the county in which the machine is operatedr. whe The county
treasurcr is—authorized-to—and'shall set satd the meter for
the number of packages specified and reguired by the
operator. Prior to setting said the meter, the county
treasurer shall charge said the operator the anount of money
proper for said the setting, less the expense defrayment
provided for in 16-11-114. The county treasurer shall
collect this amount 1in advance unless the department has

allowed the purchaser eredit teo--delay--payment CREDIT as

provided in 16-11-117. The county treasurer shall report to
the department on forms prescribed by it the name of the
licensed wholesaler or licensed retailer and the number of
packages for which said the meter was set and shall forward
to the department any amounts cocllected from said Lhe

licensee.

{2} {(a) The department may authorize a licensed

wholesaler or licensed retailer to affix tax stamps to

packages of cigarettes with a heat-applied machine approved

by the department. The department shall supervise and check

the operation of the stamp-applying machine.

{(b) Tax stamps applied as provided in this subsection

must be purchased from the department, and payment for the

stanps must accompany the order unless the dep:rtment has
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allowed the purchaser to delay payment as provided in

16-11-117."
Section 5. section 16-11-116, MCA, is amended to read:
"16-11-116. Resale of insignia prohibited —- rebate. Ne
A wholesaler or retailer shai} may not resell to any other
wholesaler or retailer any insignia purchased by him from
the department. Any A wholesaler or retailer who has on hand

any meter settings or tax insignia at the time of

discontinuing his business of selling cigarettes may apply
to the department and be paid the face value of saixd the

meter settings or tax insignia less the amount of the

expense defrayment allowed by 16-11-114."%
Section-6r--Seecton-16-11-137F7-MEA;-ia-amended-to-reads
#}16-11-317s--When-payment--for--insignia——dues {i}--The

deparement--ahali--perm.t-—n-licensed-wholesater-or-ticensed

recatier-ta-pay-for-the-insigniea-purchasedr;-or-affixation-of
insignia;-within-30-days-after——the--date--of—-purchase the

cigarette-—-sales-tax-as-provided-in-subsection—-{2¥y-and-shaii

require-such the-iicensee-to-filte-with-the-department-a-bonsd
tssged-by-a-surety-company-approved-by-the--state inasurance
department--of-—insurance--as-to-seivency-and-responsibiliby
and-authority-to-transact-business-in-the-stater-for-sach an
amount-as that the-depactment-may-Eixy-but-not-in-exeess--of
met 2--than an-ameunt-equai-to-the-maximum-insignia-purehases

itncurred-for-any-390 day-period-in-the-previcus-eatendar-year
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cigarette-insigqnia-purchases-by-the-iieen. d--whelesaier--or

licensed--retarier—-for——any--month-in-the-previous-catendar

year;-prevideds-howevers-that-anys-However;-a newly-iicensad
wheiesater-or~iicensed-retaiter-shatl-pay-on--a--cash--basta
for-:-compiete-calendar-year;-after-which-the-department-may
permit——him 30-days-to-pay-fer—the-purehase-or-aSfixation-of

insignia to-pay-the--cigarette--sales--tax--as--provided--in

aubsection--¢{2} and--shati--require--a--bond-as hereinabove

provided in-this-seetions

{2}y -Payment-fer-inatgnia-ts-due-en-or-before—-the--15th

day--el-each-moathy-and-each-li~ensed-whoiesaler-ar-ticensed

retatter-shall--pay-—the-—tax--itmposed—-under—-16-1i-11i--on

etgqarettes-sotd-by-hin-durtng-the-preceding—caiendar—i.onthsit

Section 6. section 16-11-118, MCA, is amended to read:

"16-11-118. Records of tax meter users and stampers.
All tax meter users and stampers shall keep for a-perted--of
t--year 5 years all invoices of cigarettes purchased and
imported by them, all receipts issued by thew and insignia
purchased, aise and an accurate record of all sales of
cigarettes by such the tax meter users or stampers, showing
the name and address of each purchaser, the date of sale,
the quantity of each kind sold, the name of any carrier, the
shipping point, and destination. Such The tax meter vsers or
stampers shall permit the departmenty and its assistants,

authorize ' agents, or representatives to exar ne all taxable
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items of cigarettes, invoices, receipts, books, paper,
memoranda, and records as may be necessary to determine

whether the tax meter machine ot tax stamp-applying machine

has been used as required or the insignia required by this
part had been purchased and used or to determine the amount

of such tax as may be due or unpaid."

NEW SECTION. Section 7. Repealer. Sections 16-10-202
and 16-10-305, MCA, are repealed.

NEW SECTION. Section 8. saving clause. [This act] does

not affect rights and duties that matured, penalties that
were incurred, or procevedings that were begun before [the

effective date of this act].
NEW SECTION. Section 9. Effective date. [This act] is

effective July 1, 1991.

-End-
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SENATE BILL NO. 116

INTRODUCED BY NOBLE, QUILICI, HARRINGTON, NATHE, SQUIRES

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
MONTANA CIGARETTE SALES ACT AND THE CIGARETTE SALES TAX LAW;
REQUIREING-MENTHBY -PA¥YMENT-OP-FHE-PAX:s ALLOWING THE USE OF A
HEAT-APPLIED - MACHINE TO AFFIX TAX STAMPS TO CIGARETTE
PACKAGES; REMOVING. THE PROHIBITION AGAINST SALE OF
CIGARETTES IN COMBINATION WITH OTHER ARTICLES; REMOVING THE
LIMIT OF 7 ©DAYS ON CREDIT SALES OF TOBACCO PRODUCTS;
EXTENDING THE RECORDKEEPING REQUIREMENT; REPEALING SECTIONS
16-10-202 AND 16-10-305, MCA; AMENDING SECTIONS 16-11-102,
16-11-111, 16-11-113, 16-11-115, 16-11-116, i6-%i-:%77 AND

16-11-118, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 16-11-102, MCA, is amended to read:
"16-11-102. Definitions. (1) As used in this chapter,

the following definitions shal}¥ apply unless the context

requires otherwise:

(a) "Cigarettes" means any roll for smcking made wholly

or in part of tobacco, irrespective of size or shape and

whether or not the tobacco is flavored, adulterated, or

mixed with any other ingredient, the wr.pper or cover of

which is made of noatobacco paper or any other =:ubstance or
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material except tobacco.

tay(b) Phe--word--"department?--shai'-mean "Department"”
means the department of revenue of--the--state--of--Montana

provided for in 2-15-1301.

tb¥{c) Phe--word-Uperson’-shaii-mean-any "Person"” means
an individual, firm, fiduciary, partnership, corporation,
trust, organization, or association, nowever formed.

t€)--1Eigarettest--shatt--méan-any-roii-for-smeking-made
wholiy-or-in-part-sf-tobacesy—irrespective-of-size-er--shape
and-whether-or-pot-sueh-tobacco-in-fiavoreds-aduteeratedr-or
mixed--with--ary——ether--ingredient;-the-wrapper-or-cover-of
which-ia-made-of-nontobecco-paper-or-any-sther-substance—-or
material-e cept-tobaccos

{2y As used in this part, the following definitions
shat}t apply unless the context requires otherwise:

tay--The-words-tinsignial-or~Yindresat--ahatri--mean--the
i ipression--or--mark—-approved--by--the-department-under-the
provisions-of-this-parcts

{a) "Cigarette vendor" means a person doing business in

the state who purchases cigarettes through a wholesaler,

subjobber, or retailer for 10 or more cigarette vending

machines that he operates for a profit in premises or

lovativons other than his_own. That person must be treated as

a__wholesaler. A person_who operates fewer than 10 cigarette

vending machines sust_be treated as a retailer.

THIRD READING
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(b) The-worda-%fui} "Full face value of insignia” shaii
mean means the teotal amount of the tax levied under this
part,

tet--Fhe--words-tpubiie-warenouaesi-shati-mean-ngenta-or
representqtivqs—ef-mnnnég:turers—whb-receive—-eigarettea——tn
carioad-tots-for-distribution-to-whoiesaler-and-retailers-in
original-cases:

td}--The--word--wholtesalter?--shall-mean-and-inectude-any
persgn—residgnt—in-thia~sta:e—whc~brings—-a:—-cnnses——to-—be
bgeught——into——th&u-fatate--nnstampgd--c%qar:ttes--pnr:hased
directiy--from--the-manufacturers-thereof-and-stores;-setlsy
or-otherwise-disposes-ef-the-same--afte :--they--shakxi--reach
this--stater--—and--aiss--any--parson-whoy-within-this-states
manufactures-or-prodncesy-directiy-or-indireckiy;-cigaretees
and-sells-or-distributes-the-same-wi_hin-this-states

(c} "Insignia" or "indicia" means the impression, mark,

or stamp approved by the department under the provisions of

this part.

(d) “"Licensed retailer" means any perscn, Other than a

wholesaler, subjobber, or cigarette vendor, who is 1licensed

under the provisiocns of this part.

{e) "Licensed subjobber” means a subjobber licensed

under the provisions of this part; he must be treated as a

wholesaler.,

tey({f) The--words-%iicensed "Licensnd wholesaler” shait
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mean means a wholesaler dudy licensed under the provisions
of this part.
tEy--Fhe-wardas-leigarette-vendori-shati-mean-and-inciude
any--person--doing--businesa--in--the--state--who--purchanes
¢cigarettes--through-a-whalesalery-subjebberr-or-retaiter—for
if9-or-more-cigarette-vending-machines-which-he-operates--for
a--profit--in-premises-or-iocations-ether-than-his-own:-Suech
perseon-shati-be-treated-as--a--whotesalers—-Any--parson--who
operates--itess--than--108-eigarette—vending-mac ines-shali-he
treated-as-a-retaiters
fg}——The—word—“subjab@e;‘~sha}}--mean——and—vinciuéer—any
person-~whe--purchases-cigarettes-£rom-a-licensed-vhotesater
with-the-Montana-cigaratte-tax-insignia-aéfixed-thereto--and
setls--or--offers--ts--seii--such--cigarettes——to-a-ticensed
tetat}er—or*cigarettervendorr-hn-isaiatgd—sq}e—-cr'~exchange
oE——Fcigarettea—--hetwegn———iicensed———retajiers«-aba}i—-not
constitute-auch--retaiters—-as--subjobbers<--It--is--Envther
pravidcd-—thqt——a——suhjbbbcr~~shai}-—use--the—iieense~in-the
interest—oE"the-genera}—puhiicr-ié--during——unyr—menthvfmore
thaﬂ_was%‘"OE“VB*HM&f‘OE?GiQﬂthte*:ﬂ&es"b!““ith'ﬂﬁ!ffetaii
ciienb—whnsg—basinqsa-is-eontvoiied—direct};—~ef-—§ad&:ect}y
through~-sunguinity——ot-—aﬁfinity—yith~the—ownet—or-emp&cyet
Eor~auch-reta&i—busing;sy—thef}icenaa--sﬁa11——ba--deemed——to

have--been-used-or-to-be-intended-to-be-used-in-violation-of

26-33-1447
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th}--FPhe--wards—-Uiicensed--subiobber®--shati---mean---n
subjobber--duiy--licensed-unier-the-provisions-ef-this-parts
ard-hea-shatl-be-treated-as-a-wholesalers

{g) "Public warehouses” means agents or representatives

of manufacturers who receive cigarettes in carload lots for

distribution in original cases to wholesalers and retailers,

(k) "Record"” means an original document, a legible

facsimile, or an electronically preserved copy.

{i) ®he-ward-"retailer®-shati-mean-any "Retailer" means

a person, other than a wholesaler, subjobber, or cigarette
vendor, who is engaged in the business of selling cigarettes
at retail.

+3}-—Fhe-—-—-words--%tiecensed-~retaiter!-——shati--mean--any
perseny-other-than-a--wholesaler; --subjobbery--or-~cigarette
vendor;-—-who--its--duly-licensed-under-the-provisions—of-thia
parts

th¥(j] Phe-worda-tsaie® "Sale” and "sell" shail mean
and--inetude any transfer of cigarettes by sale, as defined

by 30-2-106, or by gift, barter, or exchange.

(k) "Subjobber" means a person who purchases from a

licensed wholesaler cigarettes with the Montana cigarette

tax insignia affixed and sells or offers to sell the

cigarettes to a licensed retailer or cigarette veador. An

isolated sale or exchange of cigarettes between licensed

retailers coes not constitute those retailers as subjcbbers.
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AR licensed subjobber shall use the license in the interest

of the general public. If during any month more than 35% of

the wolume. of cigarette sales by a subjobber is with any

retail client whose business is controlled directly ot

indirectly through consanguinity or affinity with the owner

or employer for that retail business, the license is

considered to have been used or to be intended to be used in

violation of this part.

(1) "Wholesaler” means _any person resident in this

statée who brings or causes to be brought into this state

unstamped cigarettes purchased directly from their

manufacturers and stores, sclls, or otherwisc disposes of

the cigarettes after they reach this state. The term

includes a person who, within this state, manufactures or

produces cigarettes, directly or indirectly, and sells or

distributes the cigarettes within this state."

Section 2. sSection 16-11-111, MCA, is amended to read:

"l16-11-111. Cigarette sales tax. There is hereby
levied, imposed, and assessed and there shait must be-
collected and paid to the state of Montana upon cigarettes
sold or possessed in this state the-feiliewing an excise tax
which--shatl--be-paid-prier-te-the-time-of-sale-and-detivery
ef-cigarettes: ¢f 1B cents on each package containing 20
cigarettes and, when packages contain more or less than 20

cigarcties, them a tax on each cigarette equal to 1/20th the
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tax on a package containing 20 cigarettes.™

Section 3. Section 16-11-113, MCA, is amended to read:

“16-11-113. Tax insignia. (1) Within--32--hours--after

receipt-—-by Except as provided in this section, the

distr butor. or dealer of any cigarettes;-—-except---as
hereinafter--providedy~he shall cause to be securely affixed

thereto to the cigarettes the required insignia denoting the

applicable tax thereon. A person specifically exempted under
the provisions of 16-11-132(2) mey is not be considered to
be acting unlawfully under this section.

(2) Smid The insignia shatl must be properly canceied
aprlied pricr to sale er-remeval-for-consumphism, ynder sueh
regulations as that the department may prescribe.

t3}--Eaeh-package-shati-have-the--required--tnsignira--to

affix--thereto--in--Such--a-manner-that-the-ins :gnia-witi-he

destroyed-when-the-package-is-openeds
t4}[3) Wholesalers and retailers licensed under this
part may buy, sell, or have 1in their possession only

cigarettes which that have on each package the insignia

piovided for in this part on-each-package. The insignia
provided for in this part shal® may be sold only to and must
be affixed only. by . licensed wholesalers and licensed

retailers enly.

£53(4) Whenever If any cigarettes without the insignia

affix d are found in the place of business of any unlicensed
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wholesaler, retailer, or other person withouwt--the-—insignia
affixed-—and--canceted-or-not-marked-an-having-been-received
by-the-unticensed-whotesaler;-retatierr-or-peracn-vwithin-the
preceding-32-hours, the presumption shati-be is that such

the cigarettes are kept theeein in that place of business in

violation of the provisions of this part.

{5) Except as provided “in 16-11-132(2), the insignia

provided for in this part must be affixed before the sale of

the cigarettes by a wholesaler.”

Section 4. Section 16-11-115, MCA, is amended to read:

"16-11-115. Tax meter machine -- tax stamp-applying
machine -~ purchase of stamps. [1) The department may

authorize any wholesaler or retailer of cigarettes licensed
under this part to use a tax meter machine with-which to
imprint an insignia wupon each package of cigarettes
imported, sold, or delivered in this state. The insignia
shalt must be one approved by the department. Each package
of cigarettes imported into this-state; or delivered or sold

therein sha*? 1in this state must be marked with the proper

insignia of sneh the tax-stamping meter, and thereafter any
original package of cigarettes so marked may be lawfully
possessed and sold within the state by any wholesaler or
retailer licensed under this part. The department shaltl
supervise and check the operation of asuch the tax meter

machines. ®he--operator—-ef--sou' Before us‘ng the rachine,

~8- sB 1i6
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before-using-the-same; the operator of the machine shall

take the machine's meter thereof to the county treasurer of
the county in which the machine is operatedsy. whe The county
treasurcr is—authori:ed-to-and‘shall set satd the meter for
tﬁe number of packages specified and reqguired by the
operator. Prior to setting said the meter, the county
treasurer shall charge seid the operator the anount of money
proper for satd the setting, less the expense defrayment
provided for in 16-11-114. The county treasure:r shall
collect this amount in advance unless the department has

allowed the purchaser eredit to-—-delay--payment CREDIT as

provided in 16-11-117. The county treasurer shall report to
the department on forms prescribed by it the name of the
licensed wholesaler or licensed retailer and the number of
packages for which said the meter was set and shall forward
to the department any amocunts collected from =aid the

licensee.

{(2) {a) The department may authorize a licensed

wholesaler or licensed retailer to affix tax stamps to

packages of cigarettes with a heat-applied machine approved

by the department. The department shall supervise and check

the operation of the stamp-applying machine.

(b) Tax stamps applied as provided in this subsection

must be purchased from the department, ani payment for the

stamps must accompany the order unless the dep.rimeant has
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allowed the purchaser to delay payment as provided in

16-11-117."
Section 5. Section 16-11-116, MCA, is amended to read:
"16-11-116. Resale of insignia prohibited —- rebate. Ne
A wholesaler or retailer shall may not resell to any other
wholesaler or retailer any insignia purchased by him from
the department. Any A wholesaler or retailer who has on hand

any meter settings or tax insignia at the time of

discontinuing his business of selling cigarettes may apply
to the department and be paid the face value of said Lhe

meter settings or tax insignia less the amount of the

expense defrayment allowed by 16-11-114."
Section-6---Sec:ion-16-11-ttF7-MEA;-ta-amended-to-read:
436-31~-317---When-payment--for--insignia—-duer +{i}--Phe

department--shali--perm t--a-licensaed-whoitesater-or-ticensed

retaiter—to-pay-for-the-tnatgqnie-purchased;-sr-atfixation-of
imstgniay-within-36-days-after--the-~date—-of--purchase the

eigafette--sa}es—Eax—as—peavided«in—subsecticn-fit—and—shail

require-suech the-ticensee-to-fite-with-the-department-a-bond
isaned-by-a-surety-company-approved-by-the--state insurance
department--of-—insuranee--as-to-ssivency-and-respénsibiiiey
and-autherity-te-transact-bustresa-in-the-seates-for-such an
amount-as that the-depa-tment-may-fix;-bot-not-in-excess--of
mor 3--than am-amoust-eguat-to-the-magimum-insignia-purehases

itncurred-fap-any 1¢- day-peried-in-the-previous-catendar-year
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etqgarette-insignta-purehases-by-the-treen d--wvholesaier--or

ticensed--retailter—-for——any--month-in-the-previcus-caiendar

yearr-providedsy-howevers-that-anys-Howevery-a newiy-iicensed
wheoiesater-or-licensed-retatier-shatl-pay-on--p--cash--basisa
focr-i-compiete-catendar-year;-after-which-the-departmant-may
permit--him 30-days-to-pay-for-the-purchase-or-a‘fixation-of

instgnis to-pay-the--cigarette—-antes--tax--as--provided--in

subseetion--{24 and--shati--require--a—-bond-as hereinabove

' pravided in-this-sesctions

t23}--Payment-for-inatgnia-is-dus-on-or-before--the--15th

day--ol -each-morthy-and-each-licensed-wholesalter-or-itcensed

retaitsvr-shati--pay--the--tax--imposed--under--16-11-13t--on

cigarebtrea-soid-by-hir-daring-the-preceding-catendar-.onthsl

Section 6. section 16-11-118, MCA, is amended to read:

"16~11-118. Records of tax meter users and stampers.
All tax meter users and stampers shall keep for a-periocd--of
t--year S vears all invoices of cigarettes purchased and
imparted by them, all receipts issued by them and insignia
purchased, aiss and an accurate record of all sales of
cigarettes by such the tax meter users or stampers, showing
the name and address of each purchaser, the date of sale,
the-quantity of each kind sold, the name of any carrier, the
shipping point, and destination. Such The tax meter vsers or
stampers shall permit the departmenty and its assistants,

authorize ' agents, or representatives to exar ne all taxable
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items of cigarettes, invecices, receipts, books, paper,
memoranda, and records as may be necessary to determine

whether the tax meter machine or tax stamp-applying machine

has been used as required or the insignia required by this
part had been purchased and used or to determine the amount

of such tax as may be due or unpaid."

NEW SECTION. Section 7. Repealer. Sections 16-10-202
and 16-10-305, MCA, are repealed.

NEW SECTION. Seéction 8. saving clause. [This act] does

not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before [the

effective date of this act}].
NEW SECTION. Section 9 Effective date. [This act] is

effective July 1, 1991,

-End-
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SENATE BILL NO. 116

INTRODUCED BY NOBLE, QUILICI, HARRINGTON, NATHE, SQUIRES

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
MONTANA CIGARETTE SALES ACT AND THE CIGARETTE SALES TAX LAW;
REGQUIREING-MONPHbY - PA¥MEN?-OP-PHE-PAX: ALLOWING THE USE OF A
HEAT-APPLIED MACHINE TO AFFIX TAX STAMPS TO CIGARETTE
PACKAGES; REMOV ING THE PROHIBITION AGAINST SALE OF
CIGARETTES IN COMBINATION WITH OTHER ARTICLES; REMOVING THE
LIMIT OF 7 DAYS ON CREDIT SALES OF TOBACCQ PRODUCTS;
EXTENDING THE RECORDKEEPING REQUIREMENT; REPEALING SECTIONS
16-10-202 AND 16-10-305, MCA; AMENDING SECTIONS 16-11-102,
16-11-111, 16-11-113, 16-11-115, 16-11-116, 36-%%-31?7 AND

16-11-118, MCA; AND PROVIDING AN EFFECTIVE DATE."

BRE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:
Section 1. Section 16-11-102, MCA, is amended to read:
"16-11-102. Definitions. (1) As used in this chapter,

the following definitions shat*® apply unless the context

requires otherwise:

(a) "Cigarettes™ means any roll for smoking made wholly

or in_ part of tobacco, irrespective of size or shape and

whether or not the tobacce is flavored, adulterated, or

mixed with any other ingredient, the wruapper or cover of

which is made of noutobacco paper or any other snbstance or
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material except tobacco.

tay(b) Fhe--ward--Udepartment’--shal!-mean “"Department”
means the department of revenue of--the--state--sf--Montana

provided for in 2-15-1301.

tbylc) Fhe--word-2persant-ashaltl-mean-any “Person” means
an individual, firm, Ffiduciary, partnership, corporation,
trust, organization, or asscciation, however formed.

tey--"Cigarettesat--shati--mean-any-roti-for-ameking-made
wholly-cr-in-part-of-tobaccos;-trrespective-cf-size-or--shape
and-whether-sr-not-such-tobaeccoa-is-flavered;adutteratedsr-or
mixed--with--arny--other--ingredienty;-tho-wrapper-or-cover-of
wvhich-is-made-of-nontobecco-papar-or-any-other-substance—-or
matertai-e .zept-tobaccos

(2) As used in this part, the following definiticns
sha}i apply unless the context requires otherwise:

ta}-—Fhe-words-tinsignint-or-tindiciaP--shati--mean--the
tipression--or--mark--approved--by--the-department-uhder-the
provisrons-of-this-pares

fa) "Cigarette vendor® means a person doing business in

the state who purchases cigarettes through a wholesaler,

subjobber, or retailer for 10 or more cigarette vending

machines that he ocperates for a profit in premises or

locations other than his own. That person must be treated as

a wholesaler. A person who operates fewer than 10 cigarette

vending machinus wmust be treated as a retailer.

REFERENCE BILL
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(b) The-words-2fuit "Full face value of insignia”™ shatt
mean means the total amount of the tax levied under this
part.

tc)--Fhe--words-tpublie-warehouses-shati-mean-agents—or
representatives-af-manufacterers-who-receive-—cigarettes--in
cartoad-itots-for-disktribution-to-wholespler-and-retaiters-in
originat-casess

td}--Phe--werd--“wholesatert--shati-mean-and-inciude-any
person-resident-in-this-state-who-brings-—or--causes—-to--be
brought--into--this--state--unstamped--cigarettes—-purchased
divectly--from--the-manufactureras-thereof-and-storeay-setlsy
or-otherwise-disposes-of-the-same--afte ~-—they--shati--reach
thia--state;--and--also--any--person-whoy-within-this-states
manafactures-or-produces;-directly-or-indirectiyr-cigaretces
and-sells-or-disteibutes—the-asame-within-this-statex

{c} "Insignia* or "indicia” means the impression, mark,

or stamp approved by the department under the provisions of

this park.

(d) “Licensed retailer™ means any person, other than a

wholesaler, subjobber, or cigarette vendor, who is licensed

under the provisions of this part.

{e) "Licensed subjobber™ means a subjobber licensed

under the provisions of this part; he must be treated as a

wholesaler.

tey(f) Phe--words-Tiicensed "Licen.scd wholesaler” shaid

~3- SB 116
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mean means a wholesaler duly licensed under the provisions
of this part.

tfy—-FPhe-words-teigaretee-vendor?-shati-mean-and-inciude
any--person--doing--business--in--the--state-—who--purchases
cigarettes—--through-a-whoiesater;-subjobber;-or-retaiter-for
18-or-more-cigarette-vending-machines-vwhich-he-operates—-for
a--profit--in-premises-or-iocations—other-than-his-own:-Such
perssn-shati-be-treated-as--a-—-whotesaters--Any--persen—-who
operates--less--than--18-cigarette-vending-mac .ines-shati-be
treated-ns-a-retaiters

¢91--Fhe-word-"subsabbhei *-shati--mean--and— incinde—-any
person--who--purchases-cigarettes-from-n-1ticensed-whotesater
with-the-Montana-cigarette-tax-insignia-affixed-thereto--and
seits--or--offers--to--setl--such--~eigarettes—-to-a-iicensed
retatler-or-cigarette-vendor--An-iasltated-aste--or--exchange
of---cigarettes---between——-ticensed---retaiiers--shati--not
coenstitube-such--retatiers—-—as--subjobbera:--¥t--ta--further
provided--that--a--subjobber--shali--use--the-ticense-in-the
interest-of-the-gonerat-pubtiss -Ff--during--any--month--more
than--35%--of--votume--of-cigarette-aales-be-with-any-retail
eljent-whose-business-ts-controlted-directliy--or--indirectiy
through--sanguinity--or--affinity-with-the-owner-osr-empioyer
for-such-retait-business;-the-lticense--shati--he--desme--to
have--been-used-or-ta-be-intended-te-be-used-in-viointian-of

$6-11-144+
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{h}--Phe--words--I1:icensed--subjobber?--shati---mean---a
subjobher~—duly——iicensed—under-the—provisions—of-th&s-partf
and-he-shati-be-treated-as-a-wvholesaters

tg) "Public warehouses™ means agents or representatives

of manufacturers who receive cigarettes in carload lots for

distribution in original cases to wholesalers and retailers.

{h) "Record” means an original document, a legible

facsimile, or an electronically preserved copy.

(i) Phe-word-dretailerti-shail-mean-any "Retailer" means

a person, other than a wholesaler, subjobber, or cigarette
vendor, who is engaged in the business of selling cigarettes
at retail.

+93--Phe—--words--"Liecensed--retaiterf--shati--mean--any
persen;-other-than-a--wholesaler;--subjebbars—-or--cigarvette
vendor;——who--is—-duly-ticensed-under-the-provistons-of-this
patt=

tk¥{j) Phe-words-Hasale? "Sale" and *sell” shatl mean
and--inctude any transfer of cigarettes by sale, as defined
by 10-2-106, or by gift, barter, or exchange.

(k) “"Subjobber" means a person who purchases from a

licensed wholesaler cigarettes with the Montana cigarette

tax insignia affixed and_ sells or offers to sell the

cigarettes to a licensed retailer or cigarette vendor. An

isolated sale or exchange of cigarettes between licensed

retailers does not constitute those retailers as subjobbers.

-G SB 116
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A licensed subjobber shall use the license in the interest

of the general publie. If during any month more than 35% of

the wvolume of cigarette sales by a subjobber is with any

tetail client whose buginess is controlled directly or

indirectly through consanguinity or affinity with the owner

or employer for that retail business, the license is

considered to have been used or to be intended to be used in

violation of this part.

{1) “wholesaler" means any person resident in this

state who brings or causes to be brought into this state

unstamped cigarettes purchased directly from their

manufacturers and stores, seclls, or otherwise disposes of

the cigarettes after they reach this state. The term

includes a person who, within this state, manufactures or

produces cigarettes, directly or indirectly, and sells or

distributes the cigarettes within this state."”

Section 2. Section 16-11-111, MCA, is amended to read:

"16-11-111. Cigarette sales tax. There is hereby
levied, imposed, and assessed and there shatt must be
collected and paid to the state of Montana upon cigarettes
sold or possessed in this state the-follewing an excise tax
whith-—ahati--be-patd-pricr-to-the-time-of-sate-and-detivery
of-cigarertes: of 18 cents on each package containing 20
cigarettes and, when packages contain more or less than 20

cigarettes, them a tax on each cigarette equal to 1/20th the
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tax on a package containing 20 cigarettes."
Section 3. section 16-11-113, MCA, is amended to read:

®16-11-113. Tax insignia. {1) Within--72--hours—-after

receipt---by Except as provided in this section, the

distr butor or dealer of any cigarettesy---except---nas
hereinafeer-—-providedr—he shall cause to be securely affixed

thereto to the cigarettes the required insignia denoting the

applicable tax thereon. A person specifically exempted under
the provisions of 16-11-132(2) may is not be considered to
be acting unlawfully undetr this section.

(2) Seid The insignia shall must be properly eaneeied
applied prior to sale er-removal-for-consumption, under such
regulations as that the department may prescribe.

t3}--Each-package-shall-hava-the--required--inaignia—-to
affix--thereto--in--such—-a-manner-that-the-ins :gnia-wiltt-be
destroyed-when-the-package-is-opened:

t43(3) Wholesalers and retailers 1licensed under this
part may buy, sell, or have in their possession only

cigarettes whieh that have on each package the insignia

provided for in this part en-each-package. The insignia
provided for in this part shait* may be sold only to and must
be affixed only by 1licensed wholesalers and licensed
retailers enty.

t51(4) wWhenever If any cigarettes without the insignia

affix d are found in the place of business of any unlicensed
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wholesaler, retailer, or other person without--the--insiqnia
affixed-~and~-canceled-or-not-marked-as-having-been-received
by-the-unticensed-whotesaler;-retailer;-or-person-within-the
preceding-72-hours, the presumption shali-be is that suach

the cigarettes are kept therein in that place of business in

violatien of the provisions of this part.

{(5) Except as provided in 16-11-132(2), the insignia

provided for in this part mugt be affixed before the sale of

the cigarettes by a wholesaler.®

Section 4. Section 16-11~115, MCA, is amended to read:

"16-11-115. Tax meter machine —-- tax stamp-applying
machine -- purchase of stamps. (1) The department may

authorize any wholesaler or retailer of cigarettes licensed
under this part to use a tax meter machine with-whieh to
imprint an insignia upon each package of cigarettes
impaorted, sold, or delivered in this state. The insignia
shat® must be one approved by the department. Each package
of cigarettes imported into this-state; or delivered or sold

therein ahai} in this state must be marked with the proper

insignia of sueh the tax-stamping meter, and thereafter any
original péckage of cigarettes so marked may be lawfully
possessed and sold within the state by any wholesaler or
retailer licensed under this part. The department shall
supervise and check the operation of sueh the tax meter

machines. ®Phe--opcerater--of--suc Before using the rachine,

-8- SB 116



- W N

(- I S -

190
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0116/02

before-using-the-same; the operator of the machine shall

take the machine'’'s meter thereof to the county treasurer of
the county in which the machine is operated;. whe The county
treasurcr &s—authori:ed-to~andlshall set said the meter for
the npumber of packages specified and required by the
operator. Prior to setting as:d the meter, the county
treasurer shall charge said the operator the anount of money
proper for said the setting, less the expense defrayment
provided for in 16-11-114. The county treasurer shall
collect this amount in advance unless the department has

allowed the purchaser eredit to--detay--payment CREDIT as

provided in 16-11-117. The county treasurer shall report to
the department on forms prescribed by it the name of the
licensed wholesaler or licensed retailer and the number of
packages for which said the meter was set and shall forward
to fhe department any amounts collected from said the

licensee.

{2) {a) The department may authorize a licensed

wholesaler or licensed retailer to affix tax stamps to

packages of cigarettes with a heat-applied machine approved

by the department. The department shall supervise and check

the operation of the stamp-applying machine,

(b) Tax stamps applied as provided in this subsection

must be purchased from the department, ani_paymeat for the

stamps must accompany the order unless the department has

~g- SB 116
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allowed the purchaser to delay payment as provided in

16-11-117,"
Section %. Section 16-11-116, MCA, is amended to read:
*16-11-116. Resale of insignia prohibited -- rebate. Ne
A wholesaler or retailer shall may not resell to any other
wholesaler or retailer any insignia purchased by him from
the department. Any A wholesaler or retailer who has on hand

any meter sektings or tax ipsignia at the time of

discontinuing his business of selling cigarettes may apply
to the department and be paid the face value of said the

meter settings or tax insignia 1less the amount of the

expense defrayment allowed by 16-11-114."
Section-6---Seccion-16-11-117;-MECA;-is-amended-to-read:
*:6-t}-31¥r--Hhen-payment--for--insignia--duer {3}--The

department--shatl--perm.t--a-licensed-vhoiesaier-or-licensed

retaiter-to-pay-for-the-inasignia-purchasedy;-or-affixation-of
insigniar-within-36-days-after--the-~date--of--purchase the

cigarette-—-sates-tax-as-provided-in-subsectien-{2}-and-shaii

tequire-sueh the-iicensee-to-fite-with-the-department-a-bond
issued-by-a-surety-company-approved-by-the--state insurance
department--af--insurance--as-to-seivency-and-reaponsibitivy
and-anthority-te-transece-bostness-in-the-states-for-auch an
amount-as that the-department-may-fix;-but-not-in-exceas--of
mor 2--than an-ameunt -equai-to-the-maximum-insignia-purchases

tncurred-for-any-30- day-period-in-the-previous-caltendar-year
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eigarette-instgnia-purehases-by-the-ticen d--wholesater-—-or

ticenaed--retatler-—-for--any—-month-in-the-previcus—caiendar

xsgr7-provided7—hewever7~thnt~any3:§gyeverT*a newly-ticensed
wholesalter-or-licensed-retailer-shali-pay-on--a--cash--baaia
for-1-compiete-catendar-yeary-after-which-the-dapartment-may
permit—-him 30-days-te-pay-for-the-purchase-or-afixation-of

instgnia to-pay-the--cigarette--sales--tax--as--provided--in

subsection-~{2y and--shail--require--a--bond-as hereingbove

provided in-this-section:

f2)}-—Payment-for-insignin-is-due-on-or-before——the--15th

day--ol-each-morthy-and-each-licensesd-wholeanter-or-liecansed

retatier-shaii--pay--the-—tax--imposed--under—-16-+i-131--on

cigarettes-asld-by-hin-during-the-preceding-catendar-.onths®

Section 6. Section 16-11-118, MCA, is amended to read:

"16-11-118. Records of tax meter users and stampers.
All tax meter users and stampers shall keep for a-peried--of
t--year 5 years all invoices of cigarettes purchased and
imported by them, all receipts issued by them and insignia
purchased, aiss and an accurate record of all sales of
cigarettes by such Lhe tax meter users or stampers, showing
the name and address of each purchaser, the date of sale,
the quantity of each kind scld, the name of any carrier, the
shipping point, and destination. Such The tax meter vsers or
stampers shall permit the departmenty and its assistants,

authorize ! agents, or representatives to exar ne all taxable
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items of cigarettes, invoices, receipts, books, paper,
memoranda, and records as may be necessary to determine

whether the tax meter machine or tax stamp-applying machine

has been used as required or the insignia required by this
part had been purchased and used or to determine the amount

of such tax as may be due or unpaid.”

NEW SECTION. Section 7. Repealer. Sections 16-10-202
and 16-10-305, MCA, are repealed.

NEW SECTION. Section B. saving clause. [This act] does

not affect rights and duties that matured, penalties that
were incurred, or proccedings that were begun before [the

effective date of this act],
NEW SECTION. Section 9. Effective date. [This act] is

effective July 1, 1991.

-End-
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