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SENATE BILL NO. 38
INTRODUCED BY HALLIGAN
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON ADULT AND JUVENILE DETENTION

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE 24-HOUR
STATUTORY PERIOD FOR HOLDING A YOUTH IN JAIL; TO PROHIBIT
THE DETENTION OF A YOUTH 1IN JAIL EXCEPT UNDER CERTAIN
CIRCUMSTANCES; TO ALLOW A 6-HOUR EXCEPTION FOR HOLDING A
YOUTH IN JAIL FOR THE PURPOSE OF IDENTIFICATION, PROCESSING,
OR TRANSFER OF THE YOUTH TO A DETENTION FACILITY OR SHELTER
CARE FACILITY; TO PROVIDE A LIMITED 24-HOUR EXCEPTION FOR
THE DETENTION OF A YOUTH IN JAIL PENDING A PROBABLE CAUSE
HEARING; TO CLARIFY DETENTION PROCEDURES FOLLOWING A
PROBABLE CAUSE HEARING; AMENDING SECTIONS 1-32-2244,
41-5-103, 41-5-206, 41-5-303, 41-5-306, 41-5-307, 41-5-309,
41-5-502, AND 53-30-229, MCA; AMENDING SECTIONS 14 AND 17,
CHAPTER 434, LAWS OF 1989; REPEALING SECTION 41-5-308, MCA;

AND PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Youth not to be detained in

jail -- exceptions -- time limitations. (1) A youth may not
be detained or otherwise placed in & jail or other adult

detention facility except as provided in 41-%5-206 and this
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section.

(2) A youth who has allegedly committed an offense
that, if committed by an adult, would constitute a criminal
cffense may be temporarily detained in a jail or other adult
detention facility for a period not to exceed:

(a) 6 hours, but in no case overnight, for the purpose
of identification, processing, or transfer of the youth to
an appropriate detention facility or shelter care facility;
or

(b) 24 hours, excluding weekends and legal holidays, it
the youth is awaiting a probable cause hearing pursuant to
41-5-303.

{3) The exception provided for in subsection (2)(b)
applies only if:

(a) the court having jurisdiction over the youth is
outside a standard metropolitan statistical area;

{b) alternative facilities are not available or
alternative facilities do not provide adequate security; and

(¢) the youth is kept 1n an area that provides
physical, as well as sight and sound, separation from adults
accused or convicted of criminal offenses.

{4) Whenever, despite all good faith efforts to comply
with the time limitations specified in subsection {2), the
limitations are exceeded, this circumstance does not serve

as grounds for dismissal of the case nor does this

2 INTRODUCED BILL
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circumstance constitute a defense in a subsequent
delinguency or e¢riminal proceeding.
Section 2. Section 41-5-103, MCA, is amended to read:

"41-5-103. Definitions. Por-the-purposes-of As used in

the Montana Youth Court Act, unless the context requires

otherwise stated, the following definitions apply:

(1) "Adult" means an individual who is 18 years of age
or clder.

(2) “Agency” means any entity of state or local
government authorized by law to be responsible for the care
or rehabilitation of youth.

(3) "Commit" means to transfer to legal custody.

(4 "Court", when used without further qualification,
means the youth court of the district court.

{(5) "Custodian" means a person, other than a parent or

guardian, to whom legal custody of the youth has been given

but does not include a person who has only physical custody.

{6) "Delinguent youth"” means a youth:

{(a) who has committed an offense that, if committed by

an_adult, would constitute a criminal offense; or

{b} who, having been placed on probation as a

delinquent youth or a youth in need of supervision, violates

any condition of his probation.

t5%(7) ‘"Department" means the department of family

services provided for in 2-15-2401.
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{8) "Detention" means the holding or temporary

placement of a youth in a facility other than the youth's

own home FEor the purpose of ensuring the continued custody

of the youth at any time after the youth is taken intg

custody and before final disposition of his case,

{9) "Detention facility" means a physically restricting

facility designed to prevent a youth from departing at will.

{10) "Final disposition” means the implementation of a

court order for the disposition or placement of a youth as

provided in 41-5-523.

€6¥(11) "Foster home" means a private residence licensed
by the department for placement of a youth,

t73(12) "Guardianship” means the status created and
defined by law between a youth and an adult with the
reciprocal rights, duties, and responsibilities.

(13) "Jail" means a facility used for the confinement of

adults accused or convicted of criminal coffenses. The term

includes a lockup or other facility used primarily for the

temporary confinement of adults after arrest.

+8¥(14) "Judge”, when used without further
qualification, means the judge of the youth court.

+9¥(15) (a} "Legal custody" means the legal status
created by order of a court of competent Jjurisdiction that
gives a person the right and duty to:

(i) have physical custody of the youth;

-4-
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(ii) determine with whom the youth shall live and for
what period;

(iii) protect, train, and discipline the youth; and

{iv) provide the youth with food, shelter, educatiocn,
and ordinary medical care.

(b) An individual granted legal custody of a youth
shall personally exercise his rights and duties as guardian
unless otherwise authorized by the court entering the order.

{16) "Necessary parties" ~includes the youth, his

parents, guardian, custodian, or spouse.

+36¥(17) "Parent” means the natural or adoptive parent
but does not include a person whose parental rights have
been judicially terminated, nor does it include the putative
father of an illegitimate youth unless his paternity is
established by an adjudication or by other clear and
convinecing proof.
fiii—“¥outh“——means-—an——individua}——whe—ia-}ess—than—is
years-oE—age—without—rcgafd‘to-sex—or-emanc&patianv
t124-"¥outh-courti-means-the-court-estabiished-—pursuant
to—-th&s—chaptet—taéhear-aii—pfoeeedings-in—which—a—youth—is
aiieged—te-be——a-—deiinquent——youthyw—a—~yeuth——inf—need-—of
supetvisionv——or——a~—youth——%n-need—offeare—and—inciudes-the
youth-court-judge-and-probation-sfficerss
+13)-"Pelinguent-youth®-means-a-youths

fa}--who—has—committedAan~offense—which77i£—cemmitted-by

-5

o

® = T v

11
12
13
14
15
16
17
18
19
20
21
22

23
24

25

SB 0038/01

an-adutty;-would-constitnte-a-criminal-offenses
tb}--wheo7--having--been—-piaced--on---probatien——-as-—-a
detinquent-youth-or-a-ysuth-in-need-cof-sapervision;-viotates
any-cendition—of-his-prebatiens
t14)-L¥outh--tn--need--cf-supervistonii-means-a-youth-whe
commits-an-offense-prohibited-by-taw-whichy-if-committed-—by
an-aduits-woutd-not-canstitute-a-criminal-offenses;-inetuding
but-net-rimited-to-a-youth-whos
{tay~-vioctates---any-—-Mentana--muntcipat--s¢--stare--law
regarding-use-of -alcohoiic-beverages-by-minorss;
tby-—habituaiiy--disobeys--the--reasonabte--and-—-tawfut
demands——eof-hia-parentss-foster-parentay-physteat-custodiany
er-guardian-or-is-ungovernabie-and-beyond-their-controt;
tet-—-being-subject-teo-compulacry-school--attendance;——ia
habitualty-truant-£rem-school;-er
tdy-—has-committed-any-of-the-acta-of-a-deltinguent-youth
but-whom—-the-youth-court-in-its-discretion-chooses-to-regard
aa-a-youth-in-need-of-supervisions
1153 -4¥suth-in-need-of-care?-means-a-youth-as-defined-in
43-3-102+
ti6}-2Custodian--meana--a-persen-other-than-a-parent-oy
grardian—te-whem-tegai-custody-of-the-youth-has--been--given
but-does—not-inctude-a-person-who-has-onry-physieal-custody~
t17) "Hecessary -partiteal-inelude-the-yenthy-hisa-parentss

guardian;-custodian;~cr-apouses
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ti8)-uState—-~youth--—correctionat---factrity"--means--a
residential-facitity-for-the--rehabititation--of--detinquent
youth--snch—as-Pine—Héi}s—sehoei—in—ﬂ?ies—eityr—and-Mountain
Yiew-school~in-Hetenax

(18) "Restitution" means payments in cash to the wictim

or with services to the victim or the general community when

these payments are made pursuant to an informal adjustment,

consent decree, or other youth court order.

{19) "Serious juvenile cffender" means a youth who has

committed an offense that would be considered a felony

offense if committed by an adult and that is an offense

against a person, an offense against property, or an cffense

involving dangerous drugs.

+194(20) "Shelter care" means the temporary substitute
care of youth in physically unrestricting facilities.

{21) "shelter care facility" means a facility used for

the shelter care o¢f vyouth. The term is limited to the

facilities enumerated in 41-5-306(1).

+204-4petentien'-means-the-temperary-substitute-—care—of
youth-in-phystcalty-restricting-facilitiess

{21)y-tPetention-facitity*-means-a-phystealtiy-restricting
facitity-designed-to-prevent-a-youth-from-departing-at-witi~

+22)-“Restitutioni--means-payments-in-cash-te-the-victim
er-with-services-te-the-victim-or-the-general-commanity-when

these-payments-are—made-pursuant-to-an-informat--adijustmenty
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conaant-decrear-or-othar-youth-conre-orders

(22) "State youth correctional facility"” means a

residential facility for the rehabilitation of delinquent

youth, such as the Pine Hills school in Miles City and the

Mountain View school in Helena.

{23) "Substitute care" means full-time care of youth in
a residential setting for the purpose of providing food,
shelter, security and safety, guidance, direction, and, |if
necessary, treatment to youth who are removed from or are
without the «care and supervision of their parents or

guardian.

{24) "Youth” means an individual who i3 1less than 18

years of age without regard to sex or emancipation.

{25) "Youth court" means the court established pursuant

to this chapter to hear all proceedings in which a youth is

alleged tc be a delinquent youth, a youth in need of

supervision, or a youth in need of care and 1includes the

youth court judge and probation officers.

t244-45ertous--juvenite--offendert-means-a-yeuth-who-has
committed-an-cffense-againat-the-persons-an-offense--against
property;--or--an-—offense--involving- -dangerous—-drugs-which
wouid-be-considered-a-fetony-~offense——if--—committed--by—-an

adutes

{(26) "Youth detenticn facility” mcans a detention

facility that:
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fa) is operated, administered, and staffed separately

and independently of a jail; and

(b} is wused exclusively for the lawful detention of

alleged or adjudicated delinguent youth.

{27) “Youth in need of care” has the meaning provided

for in 41-3-102.

(28} "Youth in need of supervision" means a youth who

commits an offense prohibited by law that, if committed by

an adult, would not constitute a criminal offense, including

but not limited to a youth who:

fa) violates any Montana muhicipal or state law

regarding use of alcoholic beverages by minors;

{b) habitually disobeys the reasonable and lawful

demands of his parents, foster parents, physical custedian,

or guardian or is beyond control;

{c} being subject to compulsory school attendance, is

habitually truant from school; or

(d) has committed any of the acts of a delinquent youth

but whom the youth court, in its discretion, chooses to

regard as a youth in need of supervision."

Section 3. section 41-5-303, MCA, is amended to read:

"41-5-303. (Temporary) Rights of youth taken into
custody -- questioning -—- hearing for probable cause --
detention. (1) When a youth 1is taken 1into custody for

questioning upon a matter which could result ia a petition
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alleging that the youth is either delinguent or in need of
supervision, the following requirements must be met:

(a) The youth shall be advised of his right against
self-incrimination and his right to counsel.

(b} The youth may waive such rights under the following
situations:

(i) when the youth is 16 years of age or older, the
vouth may make an effective waiver;

{ii) when the youth is under the age of 16 years and the
youth and a parent or guardian agree, they may make an
effective waiver; and

(iii) when the youth is under the age of 16 vyears and
the youth and his parent or guardian do not agree, the youth
may make an effective waiver only with advice of counsel.

(c) The investigating officer, probation officer, or
person assigned to give notice shall immediately notify the
parents, gquardian, or legal custodian of the youth that the
youth has been taken into custody, the reasons for taking
the youth into custody, and where the youth is being held.
If the parents, guardian, or legal custodian cannot be found
through diligent efforts, a close relative or friend chosen
by the youth must be notified.

{2) A youth who has been taken into custedy may not be
held longer than 24 hours, excluding weekends and legal

holidays, wunless a hearing has been held by the court, a

-10-
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justice of the peace, a municipal or city judge, or a
magistrate ta determine whether there is probable cause to
believe he is a delinguent youth or a youth in need of
supervision, If a hearing under this subsection is held by a
justice of the peace, a municipal or c¢ity judge, or a
magistrate, a record of the hearing shall be made by a court
reporter or by a tape recording of the hearing.

(3) At the probable cause hearing, the youth shall be
informed of his constitutional rights and his rights under
this chapter.

(4) A parent, guardian, or legal custodian of the youth
may be held in contempt of court for failing to be present
at the probable cause hearing, unless he:

{a} cannot be located through diligent efforts of the
investigating peace officer or peace officers; or

{b) is excused by the c¢ourt for good cause.

{%) At the probable cause hearing, a guardian ad litem
may be appointed as provided in 41-5-512.

{6) If it is determined that there is probable cause to
believe the youth 1s delingquent or is a youth in need of
supervision and if the youth meets the criteria in 41-5-305,
the youth may be placed in a shelter care facility or
detention facility as provided in 41-5-306. If probable
cause is not found, the youth must be immediately released.

41-5-302., (Bffective July 1, #99% 1992) Rights of youth

~11-
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taken into custody -- questioning —-- hearing for probable
cause —-- detention. (1) When a youth is taken into custody

for questioning upon a matter whieh that could result in a
petition alleging that the youth is either a delinquent
youth or a youth in need of supervision, the following
requirements must be met:

{a) The youth sha*:* must be advised of his right
against self-incrimination and his right to counsel.

{b) The youth may waive sueh these rights under the
following situatlions:

(1) when the youth 1is 16 years of age or older, the
youth may make an effective waiver;

{(ii) when the youth is under the age of 16 years and the
youth and a parent or guardian agree, they may make an
effective waiver; and

(iii) when the youth 1is under the age of 16 years and
the youth and his parent or gquardian do not agree, the youth
may make an effective waiver only with advice of counsel.

(c) The investigating officer, probation officer, or
person assigned to give notice shall immediately notify the
parents, guardian, or legal custodian of the youth that the
youth has been taken intco custody, the reasons for taking
the youth into custody, and where the youth is being held.
If the parents, guardian, or legal custcodian cannct be found

through diligent effeorts, a close relative or friend chosen

-12-
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by the youth must be notified.

(2) A-youth—uhevhaswbeen—taken—into—custody-may-not--be
heid--~tonger—-than--24--hours;—-excluding-weekends-and-iegal
noiidays;-uniess-a-hearing-has-been heid--by--the--courty--a
justice——eé-~the——peace7-—a-—muni:ipa}—-cr——city—judgcT—er—a

magtatrate Unless a youth has been released, a hearing must

be held within 24 hours after the youth is taken into

custody, excluding weekends and legal holidays, to determine

whether there is probable cause to believe he that the youth
is a delinquent youth or a youth in need of supervision.

(3) The probable cause hearing regquired under

subsection (2) may be held by the youth court, a justice of

the peace, a municipal or city judge, or a magistrate having

jurisdiction in the case as provided in 41-5-203. If a the

probable cause hearing under-this-subsection is held by a
justice of the peace, a municipal or ecity judge, or a
magistrate, a record of the hearing shalt must be made by a
court reporter or by a tape recarding of the hearing.

+3y(4) At the probable cause hearing, the youth shatt
must be informed of his constitutional rights and his rights
under this chapter.

t47(5) A parent, guardian, or legal custodian of the

youth may be held in contempt of court for failing to be

present at or to participate in the probable cause hearingsy

unless he:
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(a) cannct be located through diligent efforts of the
investigating peace officer or peace officers; or

(b) 1is excused by the court for good cause.

t53(6) At the probable cause hearing, a guardian ad
litem may be appointed as provided in 41-5-512.

t6¥(7) If it is determined that there is probable cause
to believe the youth is a delinquent youth or is a youth in

need of supervision, the court having jurisdiction in the

case shall determine whether the youth should be retained in

custody. If the court determines that continued custody of

the youth is necessary and if the youth meets the criteria

in 41-5-305, the youth may be placed in a sheiter-care

faeritty-or detention facility or shelter care facility as

provided in 41-5-306 but may not be placed in a jail or

other facility used for the confinement of adults accused or

convicted of criminal offenses.

(8) If probable cause is not founds or if a probable

cause hearing is not held within the time specified in
subsection (2), the youth must be immediately released from

custody."

MEW SECTION. Section 4. Probable cause hearing

telephonic proceeding authorized. A probable cause hearing
may be conducted by telephone if other means of conducting
the hearing are impractical. All written orders and findings

of the court in & hearing conducted by telephone must bear

-14-
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the name of the judge or magistrate presiding in the case
and the hour and date the order or findings were issued.

Section 5. Section 41-5-306, MCA, is amended to read:

"41-5-306. (Temporary) Place of shelter care or
detention., (1) After a probable cause hearing provided for
in 41-5-303, a youth alleged to be a youth in need of
supervision may be placed only in:

(a) a licensed youth foster home as defined 1in
41-3-1102;

{b) a facility operated by a licensed child welfare
agency; or

[c) a licensed youth group home as defined in
41-3-1102.

(2) A youth alleged to be in need of care shall be
placed only in the facilities stated in subsection (1) of
this section and shall not be placed in a jail or other
facility intended or used for the detention of adults
charged with criminal offenses.

{3) After a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinguent youth may be
placed only in the facilities described in subsection (1),
in a detention facility, or in a jail or other facility for
the detention of adults only if the facilities in subsection
{1} are not available or do not provide adequate security

and the detention 1is 1in an area physically and visually
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separate and removed from that of adults. (Terminates July
1, 1991 1992--sec. 14, Ch. 434, L. 1989.)

41-5-306. (Effective July 1, #99% 1992) Place of
shelter care or detention. (1) &After a probable cause
hearing provided £for in 41-5-303, a youth alleged to be a
youth in need of supervision may be placed only in:

{a) a licensed vyouth foster home as defined in
41-3-1102;

(b) a facility operated by a licensed child welfare
agency; or

{(c) a licensed youth group home as defined in
41-3-1102,

(2) A youth alleged to be a _youth in need of care shali
may be placed only in the facilities stated in subsection
(1) of-thia-section and shat? may not be placed in a jail or
other facility intended or ;sed for the detention

confinement of adults charged-with accused or convicted of

criminal offenses.

{3} After a probable cause hearing provided for in
41-5-3023, a vyouth alleged to be a delinquent youth may be
placed only in the facilities described in subsection (1) or
in a youth detention facility ms-defined-in-4:-5-183."

Section 6. Section 41-5-206, MCA, is amended to read:

"41-5-206. Transfer to criminal court. (1) After a

petition has been filed alleging delinquency, the court may,

-16-
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upon motion of the county attorney, before hearing the
petition on its merits, transfer the matter of prosecution
to the district court if:

fa) (i) the youth charged was 12 years of age or more
at the time of the conduct alleged to be unlawful and the
unlawful act would constitute sexual intercourse without
consent as defined in 45-5-503, deliberate homicide as
defined in 45-5-102, er mitigated deliberate homicide as
defined in 45-5-103, or the attempt, as defined in 45-4-103,
of either deliberate or mitigated deliberate homicide if the
act had been committed by an adult; or

(ii) the youth charged was 16 years of age or more at
the time of the conduct alleged to be unlawful and the
unlawful act is one or more of the following:

(A) negligent homicide as defined in 45-5-104;

(B} arson as defined in 45-6-103;

(C) aggravated or felony assault as defined in
45-5-202;

(D) robbery as defined in 45-5-401;

{(E} burglary or aggravated burglary as defined in
45-6-204;

(F) aggravated kidnapping as defined in 45-5-303;

(G) possession of explosives as defined in 45-8-335;

(H} criminal sale of dangerous drugs as included in

45-9-101;

_l?—
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(I) attempt, as defined in 45-4-103, of any of the acts
enumerated in subsections (Ly(a)(ii)(A) through
(1)ta)(ii){H);

(b) a hearing on whether the transfer should be made is
held in conformity with the rules on a hearing on a petition
alleging delingquency, except that the hearing will be teo
conducted by the youth court without a jury;

{¢) notice in writing of the time, place, and purpose
of the hearing is given to the youth, his counsel, and his
parents, guardian, or custodian at least 10 days before the
hearing; and

{d} the court finds wupon the hearing of all relevant
evidence that there is probable cause to believe that:

(i) the youth committed the delingquent act alleged;

(1i) the seriousness of the offense and the ©protection
cf the community require treatment of the youth beyond that
afforded by juvenile facilities; and

(iii) the alleged of fense was committed in an
aggressive, violent, or premeditated manner.

(2} In transferring the matter of prosecution to the
district court, the court may also consider the following
factors:

{a) the sophisticatien and maturity of the youth,
determined by consideration of his heome, environmental

situation, and emotional attitude and pattern of living:
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(b) the record and previous history of the youth,
including previous contacts with the youth court, law
enforcement agencies, youth courts in other Jurisdictions,
prior periods of probation, and prior commitments to
juvenile institutions. However, lack of a prior juvenile
history with youth courts will not of itself be grounds for
denying the transfer.

(3) The court shall grant the motion to transfer if the
youth was 16 years old or older at the time of the ccnduct
alleged to be unlawful and the unlawful act would constitute
deliberate homicide as defined in 45-5-102, mitigated
deliberate homicide as defined in 45-5-103, or the attempt,
as defined in 45-4-103, of either deliberate or mitigated
deliberate homicide if the act had been committed by an
adult.

(4) Upon transfer to district court, the judge shall
make written findings of the reasons why the jurisdiction of
the youth court was waived and the case transferred to
district court.

{5) The transfer terminates the jurisdiction of the
youth court over the youth with respect to the acts alleged
in the petition. HNs A youth may not be prosecuted in the
district court for a criminal offense origimally subject to
the jurisdiction of the youth court unless the case has been

rransferred as provided in this section.
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(b) Upon order of the youth court transferring the case
to the district court, the county attorney shall file the
information against the youth without unreasonable delay,

{7) Any offense not enumerated in subsection (1) that
arises during the commission of a crime enumerated in
subsection (1) may be:

(a) tried in youth court;

(b) transferred to district court with an offense
enumerated in subsection (1), upon motion of the county
attorney and order of the youth court judge.

(8) If a youth is found guilty in district court of any
of the offenses transferred by the vyouth court and is
sentenced to the state prison, his commitment shai® must be
to the department of institutions. whieh The department
shall confine the youth in whatever institution it considers
proper, including a state youth correctional facility under
the procedures of 53-30-212; however, no youth under 16
years of age may be confined in the state prison.

(9) A youth whose case is transferred to district court

may not be detained or otherwise placed in an a jail or

other adult detention facility before final disposition of
the his case unless the-youth-court-judge-determines-that:

{(a) the-yeuth alternative facilities do not provide
adegquate security; and

{b) detention-—-in--the--adoit--facitity--ia--in-an-area

_20_
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physicatiy;-auratiy;-and--visuatiy--separate--€rom-—that--aof

adnits the youth is kept in an area that provides physical,

as well as sight and sound, separation from adults accused

or convicted of criminal cffenses."”

Section 7. Section 41-5-307, MCA, is amended to read:

*41-5-307. Release or delivery from custody. (1)
Whenever a peace officer believes, on reascnable qrounds,
that a youth can be released to a person who has custody of
the youth, then the peace officer may release the youth to
that person upon receiving a written promise from the person
to bring the youth before the probation officer at a time
and place specified in the written promise, or a peace
officer may release the youth under any other reasonable
circumstances.

{2) Whenever the peace officer believes, on reasonable
grounds, that the youth must be detained, the peace cfficer
must shall notify the probation officer immediately and

shall, as soon as practicable, provide the probation officer

with a written report of his reasons for helding that the

youth in eustedy detention. If it is necessary to hold the

youth pending appearance before the youth court, then the

youth must be held in some a place that--has—-been of

detention approved by the youth court and-ts-eempietedy
separated--from--adutt--offenders. If the peace officer

believes that the youth must be sheltered, the peace officer
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shall notify the probation officer immediately and shall
provide a written repert of his reasons for placing the
youth in shelter care. If the youth is then held, the youth

must be sheitered-in--a--piaee placed in a shelter care

facility approved by the youth court.”

Section 8. sSection 41-5-209, MCA, is amended to read:

"41-5-309. Bail. A youth placed in a detention or
shelter care facility may be released on bail. The court
shall wuse the provisjons of Title 46, chapter 9, as
guidance. In determining the amount of bail, the court shall
consider the financial ability of the youth and the parents
or legal custodian of the youth."

Section 9. Section 41-5-502, MCA, is amended to read:

"41-5-5¢02, Summons. (1) After a petition has been
filed, summons shatt must be served directly to:

(a) the youth;

(b) his parent or parents having actual custody of the
youth or his guardian or custodian, as the case may be; and

(c) suech other persons as the court may direct.

{2} The summons shall must:

(a) require the parties to whom 1t is directed to
appear personally before the court at the time fixed by the
summons Lo answer the agllegations of the petition;

(b) advise the parties of their right to counsel under

the Montana Youth Court Bct; and

-22-
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{c) have attached to it a2 copy of the petition.

(3) The court may endorse upon the summons an order
directing the person or persons having the physical custody
or control of the youth to bring the youth to the hearing.

{4) If it appears to the court that the youth needs to
be placed in detention or shelter care, the judge may
endorse on the summons an order directing the cofficer
serving the summons to at once take the youth into custody
and to take him to the place of detention or shelter care
designated by the court, subject to the rights of the youth
and parent or person having legal custody of the youth as
set forth in the provisions of the Montana Youth Court Act
relating to detention and shelter care criteria and
postdetention proceedings.

{5} If any youth is placed in detention or shelter care

er~-detained under any provision of this chapter pending an
adjudication, the ccurt;-upen-petttion--of--the--yeuthy;—-his
parents—-sr-—guardian;—-or--hits——ceunsel;y; shall, as soon as
practicable, conduct a probable cause hearing +n--order—-teo
determine~whether-the-circumstances-of-the-case—require-suech
detention--er--shetter--care--and--the-ferm-the-detention-or
shetter-eare-shountd-taker—Ali--mentioned--parties—-shati——be
netified--of--asuch--petition--process-at-the-time-of-intrial

detention-er-sheiter-care as provided in 41-5-303.

(6) The youth court judge may alsc admit the youth to

_23_
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bail in accordance with Title 46, chapter 9."
Section 10. Section 7-32-2244, MCA, is amended to read:

%7-32-2244. Juvenile---—-detention—---center---standards

Detention of juveniles. ¢%} Juveniles may be held in a

detention center only in accordance with [section 1],
41-5-301 through 41-5-307, and 41-5-309.

+2)--Betention--centers—-that-hold-juveniies-maat-compiy
with--the--atandarda——for-—-the---detentien---af---juventies
promuigatcd—by-the-department—of-Eami}y-servicesT"

Section 11. Section 53-30-229, MCA, is amended to read:

"53-30-229. Hearing on alleged violation of aftercare
agreement —— right to appeal outcome. (1) When it is alleged
by an aftercare counselor that a youth has violated the
terms of his aftercare agreement, the youth shaii must be
granted a hearing at the site of the alleged violaticn or in
the county where in which the youth is residing or is found
within 10 days after notice has been served cn the youth or
the youth is detained, whichever is earlier. The purpose of
the hearing is tc determine whether the youth committed the
violation and, if so, whether the violation is of such a
nature that he should be returned to the youth correctional
Facility from which he was released or a different plan for
treatment should be pursued by the department of family
services.

(2) The youth, upon advice of an attorney, mnay waive

A24-
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his right to a hearing.

{3) With regard to this hearing, the youth sha:: must
be given:

{a) written notice of the alleged violation of his
aftercare agreement, including notice of the purpose of the
hearing:

{b) disclosure of the evidence against him and the
facts constituting the alleged violation;

(c) opportunity to be heard in person and to present
witnesses and documentary evidence to controvert the
evidence against him and to show that there are compelling
reasons that justify or mitigate the vioclation;

(4) opportunity to have the referee subpoena witnesses;

{e) the right to confront and cross-examine adverse
witnesses;

(f} the right to be represented by an attorney;

(g) a record of the hearing; and

{n) notice that a written statement as to the evidence
relied upon in reaching the final decision and the reasons
for the final decision will be provided by the referee.

(4) The department shall appoint a referee, who may not
be an employee of the department, to conduct the hearing. In
the conduct of the hearing, the department may request the
county attorney's assistance as necessary. The department

shail adopt rules necessary to effect a prompt and full

_25_

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0038/01

review.

{5) If the referee finds, by a preponderance of the
evidence, that the youth did in fact commit the violation,
he shall make a recommendation to the department for the
placement of the youth., In making this recommendation., the
referee may consider mitigating circumistances. Final
approval rests with the department and must be made within
10 days of the referee's recommendation.

(6) The youth may appeal from the decision at the
hearing to the district court of the county in which the
hearing was held by serving and filing a notice of appeal
with the court within 10 days of the department’'s decision.
The youth may obtain a written transcript of the hearing
from the department by giving written notice of appeal. The
district court, upon receipt of a notice of appeal, shall
order the department to promptly certify to the court a
record of all proceedings before the department and shall
proceed to a prompt hearing on the appeal based upon the
record on appeal. The decision of the department may not be
altered except for abuse of Jdiscretion or manifest
injustice.

{(7) Pending the hearing on a violation and pending the
department's decision, a youth may not be detained except
when his detention or care is required to protect the person

or property of the youth or of others or he may abscond or
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be removed from the community. The department shall
determine the place and manner of detention and is
responsible for the cost of the detention. Procedures for
taking into custody and detention ¢f a youth charged with
viclation of his aftercare agreement are as provided in
41-3-1111i, 41-5-303+2y-threugh-t6y, 41-5-306, and 41-5-308
{section 1].

{8) If the decision is made to return the youth to the
youth correctional facility from which he was released and
the youth appeals that decision, he shall await the cutcome
of the appeal at the facility."

Section 12. section 14, Chapter 434, Laws of 1989, is
amended to read:

"Section 14. Section 16, Chapter 475, Laws of 1987, is
amended to read:

"Section 16. Effective dates —— termination date. (1)
Except as provided in subsections (2) and {3), sections 1
through 13 are effective October 1, 1987.

{2} The bracketed language in subsection (5) of section
1l is effective July 1, 199% 1992.

{3) The bracketed language in subsection (3) of section
9 terminates July 1, %29%% 1992.""

Section 13. Section 17, Chapter 434, Laws of 1983, is
amended to read:

"Section 17, Effective date dates, fSeecttons-S5-and-F-of

-27-
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this-acti-are (1) [{Section 7] is effective July 1, 1991,

(2) [{Section 5] is effective July 1, 1992."

NEW SECTION, Section 14. Repealer. Section 41-5-308,
MCA, is repealed.

NEW SECTION. Section 15. codification instruction, (1)
[Sections 1 and 4] are intended to be codified as an
integral part of Title 41, chapter S, part 3, and the

provisions of Title 41, chapter 5, part 3, apply to

[sections 1 and 4].

(2) Section 41-3-1111, MChA, is intended to be
renumbered and ccdified as ar integral part of Title 41,
chapter 5, part 3.

NEW SECTION. Section 16. Effective dates. (1)
[Sections 12, 13, 15, and this section] are effective July
1, 1991.

(2) [(Sections 1 through 11 and 14] are effective July
1, 1992,

-End-
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APPROVED BY COMMITTEE
aN JUDICIARY

SEKATE BILL NO. 238
INTRODUCED BY HALLIGAN
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON ADULT AND JUVENILE DETENTION

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE 24-HOUR
STATUTORY PERIOD FOR HOLDING A YOUTH IN JAIL; TO PROHIBIT
THE DETENTION OF A YOQOUTH 1IN JAIL EXCEPT UNDER CERTAIN
CIRCUMSTANCES; TO ALLOW A 6-HOUR EXCEPTION FOR HOLDING A
¥YOUTH IN JAIL FOR THE PURPOSE OF IDENTIFICATION, PROCESSING,
OR TRANSFER OF THE YOUTH TO A DETENTION FACILITY OR SHELTER
CARE FACILITY; TO PROVIDE A LIMITED 24-HOUR EXCEPTION FOR
THE DETENTION OF A YOUTH IN JAIL PENDING A PROBABLE CAUSE
HEARING; TO CLARIFY DETENTION PROCEDURES FOLLOWING A

PROBABLE CAUSE HEARING; AMENDING SECTIONS 7-32-2244,
41-5-103, 41-5-206, 41-5-303, 41-5-306, 41-5-307, 41-5-309,
41-5-502, AND 53-30-229, MCA; AMENDING SECTIONS 14 AKD 17,
CHAPTER 434, LAWS OF 19B9; REPEALING SECTION 41-5-308, MCA;

AND PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION, Section 1. Youth not to be detained in

jail -- exceptions —- time limitations. (1) A youth may not

be detained or otherwise placed in a jail or other adult

detention facility except as provided in 41-5-206 and this
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section,

{2) A youth who has allegedly committed an offense
that, if committed by an adult, would constitute a criminal
offense may be temporarily detained in a jail or other adult
detention facility for a period not to exceed:

{a) 6 hours, but in no case overnight, for the purpose
of identification, processing, or transfer of the youth to
an appropriate detention facility or shelter care facility;
or

(b) 24 nours, excluding weekends and legal holidays, if
the youth 1is awaiting a probable cause hearing pursuant to
41-5-303.

(3) The exception provided for in subsection (2)(b)
applies only if:

(a} the «court having jurisdiction over the youth is
outside a standard metropolitan statistical area;

{b) alternative facilities are not available Qr
alternative facilities do not provide adequate security; and

(c) the youth 1is Kkept in an area that provides
physical, as well as sight and sound, separation from adults
accused or convicted of criminal offenses.

(4) Whenever, despite all good faith efforts to comply
with the time limitations specified in subsection (2), the
limitations are exceeded, this circumstance does not serve

as grounds for dismissal of +the c¢ase nor does this

SECOND READING
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circumstance constitute a defense in a subsegquent

delinquency or criminal proceeding.
Section 2. section 41-5-103, MCA, is amended to read:

*41-5-103. Definitions. For-the-purpeses-sf As used in

the Montana Youth Court Act, unless the context requires

otherwise atated, the following definitions apply:

(1) "Adult" means an individual who is 1B years of age
or older.

{2) "Agency" means any entity of state or local
government authorized by law to be responsible for the care
or rehabilitation ¢f youth.

(3) “"Commit" means to transfer to legal custody.

{4) "Court", when used without further qualification,
means the youth court of the district court.

(5) "“Custecdian" means a person, other than a parent or

guardian, to whom legal custody of the yocuth has been given

but does not include a person who has only physical custody.

(6) "“"Delingqguent youth" means a youth:

(a) who has committed an offense that, if committed by

an adult, would constitute a criminal offense; or

{(b) who, having been placed on probation as a

delinguent youth or a youth in need of supervision, violates

any condition of his probation.

$5+(7) ‘“Department" means the department of family

services provided for in 2-15-2401.
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{8) "Detention" means the holding or temporary

placement of a youth IN THE YOUTH'S HOME UNDER HOME ARREST

OR in a farcility other than the youth's own home for the

purpose of ensuring the continued custody of the vyouth at

any time after the youth is taken into custody and before

final disposition of his case.

(9 "Detention facility" means a physically restrictin
Y ¥ g

facility designed to prevent a youth from departing at will.

{10) "Final disposition" means the implementation of a

court order for the disposition or placement of a ycuth as

provided in 41-5-523,

£63(11) "Foster home" means a private residence licensed
by the department for placement of a youth.

€7¥(12) "Guardianship” means the status created and
defined by law between a youth and an adult with the
reciprocal rights, duties, and responsibilities.

{13) "Jail" means a facility used for the confinement of

adults accused or convicted of criminal offenses. The term

includes a lockup or other facility used primarily €for the

temporary confinement of adults after arrest.

¢8¥(14} "Judge", when used without further
qualification, means the judge of the youth court.

£93{15) (a) “"Legal custody" means the legal status
created by order of a court of competent jurisdiction that

gives a person the right and duty to:

-4- SB 38
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{i) have physical custody of the youth:

{ii) determine with whom the youth shall 1live and for
what period:;

{iii) protect, train, and discipline the ycuth; and

{(iv} provide the youth with food, shelter, education,
and ordinary medical care.

(b) An individual granted legal custody of a youth
shall personally exercise his rights and duties as guardian
unless otherwise authorized by the court entering the order.

(16) "Necessary parties" includes the youth, his

parents, quardian, custodian, or spouse.

t:63(17) "parent" means the natural or adoptive parent
but does not include a person whose parental rights have
been judicially terminated, nor does it include the putative
father of an illegitimate youth unless his paternity is
established by an adjudication or by other clear and
convincing proof.

fii}—“¥outh”-means—un—individuai—whe—-is——1ess-—than-~ia

‘years-of-age-without—regard-to-sex-or-emancipations

$12}-"¥ourh--courti-means-the-court-estabtrished-pursuant
to-this-chapter-teo-hear-ail-proceedings-in-whieh-a-youth--is
ai}eged——tc—-be-—a——de}inquent—-ycuth7——:—“youth—-in—need-oé
auperviséonf-er-e—youth—in—need-of--ca:e—-and-winciudes--the
youth-court-judge-and-probation-officerss

+i3)-tpelinguent-youtht-means-a-youths
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ta}--who-has-committed-an-offense-whichy-+f-committed-by
an-—adultt;—wonltd-censtituce—n-criminal-offense;
tb¥——whor-—-having---been---piaced--on--probation--as--a
detinguent-youth-or-a-youth-in-need-of-snpervisions-viotates
any-conditisn-of-his-probations
ti4y-¥aueh-itn-need-of-supervision!-means-—a--youth--who
eommits-—an-eoffensa-prohibited-by-taw-whichr-if-commiteed-by
an-adatt;-woutd-not-econstituce-a-criminat-offenser-incinding
But-not-timited-to-a-yourh-wha<s
tay--violates--any--Montana--municipai--or---state-—-iaw
regarding-use-of-ateshotie-neverages-by-minorss
tby-—habituatriy---disebeys—-the--reasenabie--and--itawful
demands-cf-his-parents;-foster-parents;-phystecai--custodian;
or—guardian-or-is-ungovernable-and-beyend-their-conkrais
tey--betng--subjece—-to-compulacry-schost-atrendancey-is
habituatty-traant-from-schoot;-or
tdy-~has-committed-any-of-the-asts-of-a-delinquent-youneh
but-whom-the-youth-econrt-in-its-discretion-chooses-to-regard
as-a-yonth-in-need-of-asupervisions
t15Sy-t¥euth-in-need-sf-care"-means-a-youth-as-defined-in
41-3-362+
ti63-4€ustodian-means—a-person-other-than-a—-parent--o¢
goardian--to--whem-legal-custady-of-the-youth-has-hesn-given
but-dees-not-inetude-a-person-who-has-onty-physicat-custedy-

t173-"Necessary-partieali-include-the-youth;-his-parents;

—6- SB 38
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guardiany-custodiany-or-spouses

t¥B}-2Scate--youth-—correckienal---factiteyl——-means-—-a
residenciar-—facitity--for--the-rerabitrtation-of-detingquent
youth-such-aa-Pine-Hitis-schoot-tn-Miles-Eityr-and--Mountasn
View-scheoi-in-Helenas

{18) "Restitution" means payments in cash to the victim
pay

or with services to _the victim or the general community when

these payments are made pursuant to an informal adjustment,

consent decree, or other youth court order.

{19) "Sericus juvenile offender” means a youth who has

committed an offense that would be consider:rd a felony

offense if committed by an adult and that is an ocffense

against a person, an offense against property, or an offense

invelving dangerous drugs.

+1%+{20) "Shelter care" means the temporary substitute
care of youth in physically unrestricting facilities.

21) "Shelter care Facility" means a facility used for
)

the shelter care of youth, The term is limited to the

facilities enumerated in 41-5-306(1).

t28)-"Betentioni--means-the-temporary-substitute-care-of
youth-in-physiecatiy-restrieting-factiteress

t214-YBetention-facitity'l-means-a-phystcatty-restricting
factlity-designed-teo-prevent-a-youth-frem-departing-at-witic

t22y-YRestitutioni-means-payments-in-cash-te-the—-vietim

sr-with-services-to-the-victim-eor-the-generet-community-when
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these--paymenta-are-made-pursuant-to-an-informai-adjustmenty

consent-decree;-or-other-youth-coeurt-ordars

(22) "State youth correctional facility" means a

residential facility for the rehabilitation of delinguent

youth, such as the FPine Hills school in Miles City and the

Mountain View school in Helena.

(23) "Substitute care” means full-time care of youth in
a residential setting for the purpose of providing food,
shelter, security and safety, guidance, direction, and, if
necessary, treatment to youth who are removed from or are
without the care and supervision of their parents or

guardian.

(24) "Youth" means an individual who is less than 18

Years of age without regard to sex or emancipation,

{25) "Youth court" means the court established pursuant

to this chapter to hear all proceedings in which a youth is

alleged to be a delinguent youth, a youth in need of

supervision, or a youth in need of care and includes the

youth court judge and probation officers.

tZ4y-"Sericus-juvenite-offender!-means-a-youth--whe--has
camm%tted——nn-offenae—against—the—persan7-an—offen3e-agaihst
propertyy-or-an--offense~-invelving--dangerous--drugas--which
wouid——be—-considered'—n——Ee}ony--ofEense~if-committed—by—an

aduits

(26) “Youth detention Ffacility" means a detention
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facility that:

(a) is operated, administered, and staffed separately

and independently of a jail; and

(b} is used exclusively for the 1lawful detention of

alleged or adjudicated delinquent youth,

(27) "Youth in need of care" has the meaning provided

for in 41-3-102.

(28) "Youth in need of supervision” means a youth who

commits an offense prohibited by law that, if committed by

an adult, would not constitute a criminal offense, including

but not limited to a youth who:

{a) violates any Montana municipal or state law

regarding use of alcoholic beverages by minors;

(b} habitually disobeys the reasonable and lawful

demands of his parents, foster parents, physical custodian,

or guardian or is beyond control;

le) being subject to compulsory school attendance, is

habitually truant from school; or

(d) has committed any of the acts of a delinguent youth

but whom the youth court, in its discretion, chooses to

regard as a youth in need of supervision."

Section 3. section 41-5-303, MCA, is amended to read:
"41-5-303, (Temporary) Rights of youth taken into
custody -- questioning —— hearing £for probable cause --

detention. (1) When a youth is taken into custody for
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questioning upon a matter which could result in a petition
alleging that the youth is either delinquent or in need of
supervision, the following regquirements must be met:

{a) The youth shall be advised of his right against
self-incrimination and his right to counsel.

{b) The youth may waive such rights under the following
situations:

{i) when the youth 1is 16 years of age or older, the
youth may make an effective waiver;

(ii) when the youth is under the age of 16 years and the
youth and a parent or guardian agree, they may make an
effective waiver; and

{iii) when the youth 1is under the age of 16 years and
the youth and his parent or guardian do not agree, the youth
may make an effective waiver only with advice of counsel.

(c) The investigating officer, probation officer, or
person assigned to give notice shall immediately notify the
parents, guardian, or legal custodian of the youth that the
youth has been taken into custody, the reasons for taking
the youth into custody, and where the youth is being held,
If the parents, guardian, or legal custodian cannot be found
through diligent efforts, a close relative or friend chosen
by the youth must be notified.

(2) B youth who has been taken into custody may not be

held 1longer than 24 hours, excluding weekends and legal
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holidays, unless a hearing has been held by the court, a
justice of the peace, a municipal or city judge, or a
magistrate to determine whether there is probable cCause to
believe he is a delinguent youth or a youth in need of
supervision, If a hearing under this subsection is held by a
justice of the peace, a municipal or city Jjudge, or a
magistrate, a record of the hearing shall be made by a court
reporter or by a tape recording of the hearing.

(3) At the probable cause hearing, the youth shall be
informed of his constitutional rights and his rights under
this chapter.

(4) A parent, guardian, or legal custodian of the youth
may be hneld in contempt of court for failing to be present
at the probable cause hearing, unless he:

{a) cannot be located through diligent efforts of the
investigating peace officer or peace cfficers; or

{b) is excused by the court for good cause.

{5) At the probable cause hearing, a guardian ad litem
may be appointed as provided in 41-5-512.

(6) If it is determined that there is probable cause to
believe the youth is delinguent or is a youth in need of
supervision and if the youth meets the criteria in 41-5-305,
the youth may be placed in a shelter care facility or
detention facility as provided in 41-5-306. If probable

cause is not Found, the youth must be immediately released.
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41-5-303. (Effective July 1, ¥99% 1992) Rights of youth
taken into custody -- questioning -- hearing for probable
cause -- detention. {1) When a youth is taken into custody
for questioning upon a matter whieh that could result in a
petition alleging that the youth is either a delinguent
youth or a youth in need of suypervision, the following
requirements must be met:

{a) The youth shai} must be advised of his right
against self-incrimination and his right to counsel.

(b) The youth may waive sasuch these rights under the
following situations:

{i) when the youth is 16 years of age or older, the
youth may make an effective waiver;

{ii) when the youth is under the age of 16 years and the
youth and a parent or quardian agree, they may make an
effective waiver; and

{iii) when the youth is under the age of 16 years and
the youth and his parent or guardian do not agree, the youth
may make an effective waiver only with advice of counsel,

(c) The investigating officer, probation cfficer, or
perscn assigned to give notice shall immediately notify the
parents, guardian, or legal custodian of the youth that the
youth has been taken into custody, the reasons for taking
the youth into custedy, and where the youth is being held.

If the parents, guardian, or legal custodian cannot be found
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through diligent efforts, a close relative or friend chosen
by the youth must be notified.

(2) A--youth-wha-has-been-taken-into-custody-may-noc-be
netd-ionger-than—24--hoursy--exctuding--weekends--and--tegat
hottdays;--uniess--a--hearing--has-been held-by-the-court;-a
Justica-of-the-peace;——a--municipat--er--city—-judger-——or--a

magistrate Unless a youth has been released, a hearing must

be held within 24 hours after the youth is taken into

custody, excluding weekends and legal holidays, to determine

whether there is probable cause to believe he that the youth
is a delinquent youth or a youth in need of supervision,

{3) The probable cause hearing required under

subsection (2} may be held by the youth court, a justice of

the peace, a municipal or city judge, or a magistrate having

jurisdiction in the case as provided in 41-5-203., If & the

probable cause hearing under-this—subsection is held by a

justice of the peace, a municipal or city judge, or a
magistrate, a record of the hearing skeai: must be made by a
court reporter or by a tape recording of the hearing.

t33(4) At the probable cause hearing, the youth shali
must be informed of his constitutional rights and his rights
under this chapter.

t4¥(5) A parent, guardian, or legal custodian of the
youth may be held in contempt of court for failing to be

present at or to participate in the probable cause hearingsy
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unless he:

(a) cannot be located through diligent efforts of the
investigating peace officer or peace officers; or

(b) 1is excused by the court for good cause.

t5f(6) At the probable cause he&ring, a guardian ad
litem may be appointed as provided in 41-5-512,

t6¥{7) If it is determined that there is probable cause
to believe the youth is a delinguent youth or is a youth in

need of supervisicn, the court having jurisdiction in the

case shall determine whether the youth should be retained in

custody, If the court determines that continued custody of

the youth is necessary and if the youth meets the criteria

in 41-5-305, the youth may be placed in a shelter—-care

Eactriity--ar detention facility or shelter care facility as

provided in 41-5-306 but may not be placed in a Jail or

other facility used for the confinement of adults accused or

convicted of criminal offenses.

(8) Tf probable cause 1is not foundy or if a probable

cause hearing is not held within the time specified in

subsection (2}, the youth must be immediately released from

custody,™

MEW SECTION. Section 4. Pprobable cause hearing -—-

telephonic proceeding authorized. A probable cause hearing
may be conducted by telephone if other means of conducting

the hearing are impractical. All written orders and findings
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of the court in a hearing conducted by telephone must bear
the name of the judge or magistrate presiding in the case
and the hour and date the order or findings were issued.

Section 5. Section 41-5-306, MCA, is amended to read:

*41-5-306. (Temporary) Place of shelter care or
detention. (1) After a probable cause hearing provided for
in 41-5-303, a youth alleged tc be a youth in need of
supervision may be placed only in;

{a) a licensed youth foster home as defined in
41-3-1102;

(b) a facility operated by a licensed child welfare
agency; or

{c) a licensed youth group home as defined in
41-3-1102.

{(2) A youth alleged to be in need of care shall be
placed only in the facilities stated in subsection (1)} of
this section and shall not be placed in a jail or other

facility intended or wused for the detention of adults

‘charged with criminal offenses.

{3) After a probable cause hearing provided for in
41-5-203, a youth alleged to be a delingquent youth may be
placed only in the facilities described in subsection {1),
in a detention facility, or in a jail or other facility for
the detention of adults only if the facilities in subsection

(1) are not available or do not provide adequate security
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and the detention is in an area physically and visually
separate and removed from that of adults. (Terminates July
1, ¥99% 1992--sec. 14, Ch. 434, L. 1989.)

41-5-306. (Effective July 1, %9%: 1992) Place of
shelter care or detention. (1) After a probable cause
hearing provided for in 41-5-303, a youth alleged to be a
youth in need of supervision may be placed only in:

(a) a licensed youth foster home as defined in
41-3-1102;

(b} a facility operated by a licensed chi}d welfare
agency; or

{c) a licensed youth group home as defined in
41-3-1102.

(2) A youth alleged to be a_youth in need of care shai:
may be placed only in the facilities stated in subsection
(1) ef-thta-section and shall may not be placed in a jail or
other facility intended or used for the detention

confinement of adults charged-with accused or convicted of

criminal offenses,

(3) After a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinquent youth may be
placed cnly in the facilities described in subsection (1) or
in a youth detention facility ms-defimed-in-43-5-163."

Section 6. section 41-5-206, MCA, is amended to read:

*41-5-206. Transfer to c¢riminal court. (1) Aafter a
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petition has been filed alleging delinquency, the court may,
upon motion of the county attorney, before hearing the
petition on its merits, transfer the matter of prosecution
to the district court if:

{a) (i) the youth charged was 12 years of age or more
at the time of the conduct alleged to be unlawful and the
unlawful act would constitute sexual intercourse without
congent as defined in 45-5-503, deliberate homicide as
defined in 45-5-102, or mitigated deliberate homicide as
defined in 45-5-103, or the attempt, as defined in 45-4-103,
of either deliberate or mitigated deliberate homicide if the
act had been committed by an adult; or

{ii) the youth charged was 16 years of age or more at
the time of the conduct alleged toc be wunlawful and the
unlawful act is one or more of the following:

{A) negligent homicide as defined in 45-5-104;

(B) arson as defined in 45-6-103;

(C) aggravated or felony assault as defined in
45-5-202;

(D) robbery as defined in 45-5-401;

(E} burglary or aggravated burglary as defined in
45-6-204;

(F) aggravated kidnapping as defined in 45-5-303;

{G) possession of explosives as defined in 45-8-335;

(H} criminal sale of dangerous drugs as included in
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45-9-101;

{(I) attempt, as defined in 45-4-103, of any of the acts
enumerated in subsections (L)Y{a)(ii){A) threough
(Lyta){ii)(#);

{b) & hearing on whether the transfer should be made is
held in conformity with the rules on a hearing on a petition
alleging delinguency, except that the hearing will be to
conducted by the youth court without a jury:

{c) notice in writing of the time, place, and purpose
of the hearing is given to the youth, his counsel, and his
parents, guardian, or custodian at least 10 days before the
hearing; and

{d} the court finds upon the hearing of all relevant
evidence that there is probable cause to believe that:

{i} the youth committed the delinquent act alleged;

(ii} the seriousness of the offense and the protection
of the community reguire treatment of the youth beyond that
afforded by juvenile facilities; and

(iii1) the alleged offense was committed in an
aggressive, wviclent, or premeditated manner.

{2) In transferring the matter of prosecution to the
district court, the court may alsoc consider the following
factors:

{a) the sophistication and maturity of the youth,

determined by consideration of his home, environmental

-18- SB 38



10
11
12
13
14
15
16
17
1B
18
20

21

22
23

24

25

SB 0038/02

situation, and emotional attitude and pattern of living;

(b) the record and previous history of the youth,
including previcus contacts with the youth c¢ourt, law
enforcement agencies, youth courts in other jurisdicticns,
pricr periods of probation, and prior commitments to
juvenlile institutions. However, lack of a prior juvenile
history with youth courts will not of itself be grounds for
denying the transfer.

{3) The court shall grant the motion to transfer if the
youth was 16 years old or older at the time of the conduct
alleged to be unlawful and the unlawful act would constitute
deliberate homicide as defined in 45-5-102, mitigated
deliberate homicide as defined in 45-5-103, or the attempt,
as defined in 45-4-103, of either deliberate or mitigated
deliberate homicide if the act had been committed by an
adult.

(4) Upon transfer to district court, the judge shall
make written findings of the reasons why the jurisdiction of
the vyouth court was waived and the case transferred to
district court.

(5) The transfer terminates the jurisdiction o¢f the
youth court over the youth with respect te the acts alleged
in the petition. Ne A youth may net be prosecuted in the
district court for a criminal cffense originally subject to

the jurisdiction of the youth court unless the case has been
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transferred as provided in this section.

(6) Upcn order of the youth court transferring the case
to the district court, the county attorney shall file the
information against the youth without unreasonable delay.

{7) Any offense not enumerated in subsection (1) that
arises during the commission of a crime enumerated in
subsection (1) may be:

{a) tried in youth court;

{b) transferred to district court with an offense
enumerated in subsection (1), upon motion of the county
attorney and order of the youth court judge.

(8) If a youth is found guilty in district court of any
of the offenses transferred by the youth court and is
sentenced to the state prison, his commitment shatt must be

to the department of institutions. which The department

shall coafine the youth in whatever institution it considers
proper, including a state youth correctional facility under
the procedures of 53-30-212; however, no youth under 16
years of age may be confined in the state prison.

{9) A youth whose case is transferred to district court

may not be detained or otherwise placed in an a jail or

other adult detention facility before final disposition of
the his case unless the-youth-court-judge-determines-that:
{a) ¢the--yosuth alternative facilities do not provide

adequate security; and
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{(b) &etention-in-the--adule--facitity--ts--in--an--area
phyateatiy;--auvrally;--and--visaatly--separate-—-from-that-of

adutts the youth is kept in an area that provides physical,

as well as sight and sound, separation from adults accused

or convicted of e¢riminal offenses.”

Section 7. Section 41-5-307, MCA, is amended to read:

"41-5-307. Release or delivery from custody. {1)
Whenever a peace officer believes, on reasonable grounds.,
that a ycuth can be released to a person who has custody of
the vyouth, then the peace officer may release the youth to
that person upon receiving a written promise from the person
to bring the youth before the probation officer at a time
and place specified in the written promise, or a peace
officer may release the youth under any other reasonabie
circumstances.

(2) Whenever the peace officer believes, on reasonable
grounds, that the youth must be detained, the peace officer
must shall notify the probation offijcer immediate}y and
shall, as soon as practicable, provide the probation officer
with & written report of his reasons for holding ehat the
youth in eustedy detention. If it is necessary to hold the
youth pending appearance before the youth court, then the
youth must be held in aseme a place that--haa-been of
detention approved by the youth court and--is--ecempleteiy

separated---from--aduit--oftendera. If the peace officer
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believes that the youth must be sheltered, the peace officer
shall notify the probation officer immediately and shall
provide a written report of his reasons for placing the
youth in shelter care, If the youth is then held, the youth

must be sheitered--in--a--place placed in a shelter care

facility approved by the youth court.”

Section B. section 41-5-309, MCA, is amended to read:

"41-5-309. Bail. A youth placed in a detention or
shelter care #£amcittty may be released on bail. The court
shall use the provisions of Title 46, chapter 9, as
guidance. In determining the amount of bail, the court shall
consider the finmancial ability of the youth and the parents
or legal custodian of the youth."

Section 9. section 41-5-502, MCA, is amended to read:

"41-5-502. Summons. (1) After a petition has been
filed, summons ahall must be served directly to:

{a) the youth;

(b} his parent or parents having actual custody of the
youth or his guardian or custcdian, as the case may be; and

{(c) sueh other persons as the court may direct.

{2) The summons ahati must:

{(a) reguire the parties to whom it is directed to
appear personally before the court at the time fixed by the
summons to answer the allegations of the petition;

{b) advise the parties of their right to counsel under
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the Montana Youth Court Act; and

{c) have attached to it a copy of the petition.

(3) The court may endorse upcn the summons an order
directing the perscon or persons having the physical custody
or control of the youth to bring the youth to the hearing.

(4) If it appears to the court that the youth needs to
be placed in detention or shelter care, the judge may
endorse on the summons an order directing the officer
serving the summons to at once take the youth into custody
and to take him to the place of detention or shelter care
designated by the court, subject toc the rights of the youth
and parent or person having legal custody of the youth as
set forth in the provisions of the Montana Youth Court Act
relating to detention and shelter care criteria and
postdetention proceedings.

{5) If any youth is placed in detention or shelter care

or-detained under any provision of this chapter pending an
adjudication, the courtry--upen--petitien-of-the-youthy-his
parents-or-guarditany-or--hits--eounset; shall, as soon as
practicable, conduct a probable cause hearing in-srder-ts
determine-whether-the-circumstances-of-the-case-require—such
detention-or-shelter-care-and--the—-form-the--detentton--or
shelter-~care-~-should--takes-——All-mentisned-parties-shati-be
notifted~-of-such-petition-process-at--the--time--of--initiml

detentton-or-shetter-care as provided in 41-5-3013.
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(6) The youth court judge may also admit the youth to

bail in accordance with Title 46, chapter 9."
Section 10. section 7-32-2244, MCA, is amended to read:

*7-32-2244, Juvenite-—-detention----center-——-standards

Detention of juveniles. <%y Juveniles may be held in a

detention center only in accordance with [section 1],
41-5-301 through 41-5-307, and 41-5-309.

t2y—-Betenkion-centers-that-hoitd-juveniies—-—must--compty
with—~-the-—-standarda—--for-—-the--detention—-of--3juvenites
promuligased-by-the-department-of-famity-servicess"

Section 11. section 53-30-229, MCA, is amended to read:

"53-30-229. Hearing on alleged violation of aftercare
agreement -— right to appeal outcome. (1) When it is alleged
by an aftercare counselor that a youth has violated the
terms of his aftercare agreement, the youth shai* must be
granted a hearing at the site of the alleged violation or in
the county where in which the youth is residing or is found
within 10 days after notice has been served on the youth or
the youth is detained, whichever is earlier. The purpose of
the hearing is to determine whether the youth committed the
violation and, if so, whether the violation is of such a
nature that he should be returned to the youth correctional
facility from which he was released or a different plan for
treatment should be pursued by the department of family

services.
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(2) The youth, upon advice of an attorney, may waive
his right to a hearing.

{3) With regard to this hearing, the youth shatl must
be given:

(a) written notice of the alleged violation of his
aftercare agreement, including notice of the purpose of the
hearing;

{(b) disclosure of the evidence against him and the
facts constituting the alleged viclation:

{c) opportunity to be heard in person and to present
witnesses and documentary evidence to controvert the
evidence against him and to show that there are compelling
reasons that justify or mitigate the violation;

{d) opportunity to have the referee subpoena witnesses;

{ey the right to confront and cross-examine adverse
witnesses;

(£) the right to be represented by an attorney;

{g) a record of the hearing; and

(h) notice that a written statement as to the evidence
relied upon in reaching the final decision and the reascns
for the final decision will be provided by the referee.

{4) The department shall appoint a referee, who may not
be an employee of the department, to conduct the hearing. In
the conduct of the hearing, the department may request the

county attorney's assistance as necessary. The department

~25~ SB 38

11
12
13
14
is
16
17
iB
19
20
21
22
23
24

25

SB 0038/02

shall adopt rules necessary to effect a prompt and £ull
review,

{5y If the referee finds, by a prepconderance of the
evidence, that the youth did in fact commit the violation,
he shall make a recommendation to the department for the
placement of the youth. In making this recommendation, the
referee may consider mitigating circumstances. Final
approval rests with the department and must be made within
10 days of the referee's recommendation.

(6) The youth may appeal from the decision at the
hearing to the district court of the county in which the
hearing was held by serving and filing a notice of appeal
with the court within 10 days of the department's decision.
The youth may obtain a written transcript of the hearing
from the department by giving written notice of appeal. The
district court, upon receipt of a notice of appeal, shall
order the department to promptly certify to the court a
record of all proceedings before the department and shall
proceed to a prompt hearing on the appeal based upon the
record on appeal. The decision of the department may not be
altered except for abuse of discretion or manifest
injustice.

(7) Pending the hearing on a viclation and pending the
department's decision, a youth may not be detained except

when his detention or care is required to protect the person
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or property of the youth or of others or he may abscond or
he removed from the community. The department shall
determine the place and manner of detention and is
responsible for the cost of the detention. Procedures for
taking intc custody and detention of a youth charged with
viclaticn of his aftercare agreement are as provided in
41-3-1111, 41-5-303¢2y--threugh-{63, 41-5-306, and 41-5-388
[gection 1].

(8) If the decision is made te return the youth to the
youth correctional facility from which he was released and
the youth appeals that decision, he shall await the outcome
of the appeal at the facility."

Section 12. sSection 14, Chapter 434, Laws cf 1989, is
amended to read:

"Secticn 14. Section 16, Chapter 475, Laws of 1987, is
amended to read:

"Section 16. Effective dates -- terminatien date. (1)
Except as provided in subsections (2) and (3), sections 1
through 13 are effective October 1, 1987.

{2) The bracketed language in subsection (5) of section
1l is effective July 1, 399% 1992,

{3) The bracketed language in subsection (3) of section
9 terminates July 1, 199% 1992.""

Section 13. Section 17, Chapter 434, Laws of 1989, is

amended to read:
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"Section 17. Effective date dates. f{Sections-5-and-#-of

this-acei-are (1) [(Section 7] is effective July 1, 1991,

{2) [Secticn 5] is effective Jyly 1, 19g2.%

KEW SECTION. Section 14. Repealer. Section 41-5-308,
MCA, is repealed.

NEW SECTION. Section 1B. codification instruction. (1)
{Sections 1 and 4] are intended to be codified as an
integral part of Title 41, chapter 5, part 3, and the

provisions of Title 41, chapter 5, part 3, apply to

[sections 1 ané 4].

{2) Section 41-3-1111, MCA, is intended to be
renumbered and ceodified as an integral part of Title 41,
chapter 5, part 3,

NEW SECTION. Section 16. Effective dates. (1)

{Sections 12, 13, 15, and this section] are effective July

1, 1991.

(2) [Sections 1 through 11 and 14] are effective July
1, 1992,

-End-
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SERATE BILL NO. 38
INTRODUCED BY HALLIGAN
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON ADULT AND JUVENILE DETENTION

A BILL FOR AN ACT ENTITLED: “AN ACT TO REVISE THE 24-HOUR
STATUTORY PERIOD FOR HOLDING A YOUTH IN JAIL; TO PROHIBIT
THE DETENTION OF A YOUTH IN JAIL EXCEPT UNDER CERTAIN
CIRCUMSTANCES; TO ALLOW A 6-HOUR EXCEPTION FOR HOLDING A
YOUTH IN JAIL FOR THE PURPOSE OF IDENTIFICATION, PROCESSING,
OR TRANSFER OF THE YOUTH TO A DETENTION FACILITY OR SHELTER
CARE FACILITY; TO PROVIDE A LIKITED 24-HOUR EXCEFTION FOR
THE DETENTION OF A YOUTH IN JAIL PENDING A PROBABLE CAUSE
HEARING: TO CLARIFY DETENTION PROCEDURES FOLLOWING A
PROBABLE CAUSE HEARING; AMENDING SECTI1ONS 7-32-2244,
41-5-103, 41-5-206, 41-5-303, 41-5-306, 41-5-307, 41-5-309,
41-5-502, AND 53-30-229, MCA; AMENDING SECTIONS 14 AND 17,
CHAPTER 434, LAWS OF 1989%; REPEALING SECTION 41-5-308, MCA;

AND PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Youth not to be detained in

jail -- exceptions -- time limitations. (1) A youth may not
be detained or otherwise placed in a jail or other adult

detention facility except as provided in 41-5-206 and this

[\C\nﬂm Legisiative Councit

sB 0038/02

~There are no changes in this bill,

and will not be reprinted. Please
refer to yellow copy for complete
text.

THIRD READING
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SENATE BILL NO. 3B
INTRODUCED BY HALLIGAN
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON ADULT AND JUVENILE DETENTION

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE 24-HOUR
STATUTORY PERIOD FOR HOLDING A YOUTH IN JAIL; TO PROHIBIT
THE DETENTION OF A YOUTH IN JAIL EXCEPT UNDER CERTAIN
CIRCUMSTANCES; TO ALLOW A 6-HOUR EXCEPTION FOR HOLDING A
YOUTH IN JAIL FOR THE PURPOSE OF IDENTIFICATION, PROCESSING,
OR TRANSFER OF THE YOUTH TO A DETENTION FACILITY OR SHELTER
CARE FACILITY; TO PROVIDE A LIMITED 24-HOUR EXCEPTION FOR
THE DETENTION OF A YOUTH IN JAIL PENDING A PROBABLE CAUSE
HEARING; T™O CLARIFY DETENTION PROCEDIRES FOLLOWING A
PROBABLE CAUSE HEARING: AMENDING SECTIONS 7-32-2244,
41-5-103, 41-5-206, 41-5-303, 41-5-306, 41-5-307, 41-5-309,
41-5-502, AND 53-30-229, MCA; AMENDING SECTIONS 14 AND 17,
CHAPTER 434, LAWS OF 1989; REPEALING SECTION 41-5-308, MCA;

AND PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Youth not to be detained in

jail ~- exceptions —— time limitations. (1) A youth may not
be detained or otherwise placed in a 3jail or other adult

detention Facility except as provided in 41-5-206 and this
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section.

{2) A youth who has allegedly committed an offense
that, if committed by an adult, would constitute a criminal
offense may be temporarily detained in a jail or other adult
detention facility for a period not to exceed:

{a) 6 hours, but in no case overnight, for the purpose
of identification, processing, or transfer of the youth to
an appropriate detention facility or shelter care facility;
or

{b) 24 hours, excluding weekends and legal holidays, if
the youth 1is awaiting a probable cause hearing pursuant to
41-5-303.

(3) The exception provided for in subsection (2)(b)
applies only if;

(a} the court having Jjurisdiction over the youth is
outside a standard metropolitan statistical area;

(b} alternative facilities are not available ar
alternative facilities do not provide adequate security; and

(c) the youth is kept in an area that provides
physical, as well as sight and sound, separation from adults
accused or convicted of criminal offenses.

{(4) Whenever, despite all goed faith efforts to comply
with the time limitations specified in subsection (2}, the
limitations are exceeded, this circumstance does not serve

as grounds for dismissal of the case nor does this

REFERENCE BILL
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circumstance constitute a defense in a subsequent
delingquency or criminal proceeding.
Section 2. Section 41-5-103, MCA, is amended to read:

"41-5-103. Definitions. Per-the-purposes-of As used in

the Montana Youth Court Act, unless the context requires

otherwise stated, the following definitions apply:

{1} T"Adult”™ means an individual who is 18 years of age
or older.

{2) "Agency™ means any entity of state or local
government authorized by law to be responsible for the care
or rehabilitation of youth.

(3) "Commit"™ means to transfer to legal custody.

(4) “Court", when used without further gqualification,
Beans the youth court of the district court.

{5) "Custodian" means a person, other than a parent or

guardian, to whom legal custody of the youth has been given

but does not include a person who has only physical custody.

(6) "Delinquent youth” means a youth:

{a) who has committed an offense that, if committed by

an adult, would constitute a criminal offense; or

{b) who, having been placed on probation as a

delinquent youth or a youth in need of supervision, violates

any condition of his probation.

t53(7) ‘“Department®" means the department of family

services provided for in 2-15-2401.

-3- sB 38
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{(8) “Detention" means the holiding or__ temporary

placement of a youth IN THE YOUTH'S HOME UNDER HOME ARREST

OR in a facility other than the youth's own home for the

purpose of ensuring the continued custody of the youth at

any time after the youth is taken into custody and before

final disposition of his case.

{9) "Detention Facility” means a physically restricting

facility designed to prevent a youth from departing at will,

(160) "Final disposition” means the implementation of a

court order for the disposition or placement of a youkh as

provided in 41-5-523.

+64{11) "“Foster home" means a private residence licensed
by the department for placement of a youth,

+7#3(12) "Guardianship® means the status created and
defined by law between a youth and an adult with the
reciprocal rights, duties, and responsibilities.

(13) “Jail” means a Facility used for the confinement of

adults accused or convicted of criminal of’enses. The term

includes a lockup or other facility used primarily for the

temporary confinement of adults after arrest.

+8¥(14) "Judge®”, when used without further
qualification, means the judge of the youth court.

£93(15) (a) “"Legal custody” means the legal status
created by order of a court of competent jurisdiction that

gives a person the right and duty to:

-4- SB 38
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{1) have physical custody of the youth;

{ii) determine with whom the youth shall live and for
what period:

(iii) protect, train, and discipline the youth; and

(iv) provide the youth with food, shelter, education,
and ordinary medical care.

{b} An individual granted legal custody of a youth
shall personally exercise his rights and duties as guardian
unless otherwise authorized by the court entering the order.

{l6) "Necessary parties" includes the  youth, his

parents, guardian, custodian, or spouse.

+304({17) "Parent” means the natural or adoptive parent
but does not include a person whose parental rights have
been judicially terminated, nor does it include the putative
father of an illegitimate youth unless his paternity is
established by an adjudication or by other clear and
convincing proof.

+11y-S¥eouthi-means-an-individuak-who--is--tesa--than--18

‘years-sf-age-without-regard-to-sex-or-emaneipationz

+1£+-"¥outh--courti-neans-the-court—established-pursuant
to-this-chapter-to—-hear-ati-proceedings-in-which-a-youth--is
alleged--to--be—-a--delinquent--youthy--a——youth--in-need-of
supervisiony-or-a-youth-in-need-of--care--and—-incindes--the
youth-courk-judge-and-probation—officerss

+13}~%"Beiinquent-youth®-means-a-youths
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tay--who-has-committed-an-osffense-whiehr-if-committed-by
an-aduitr;-wounid-constitute-a-criminai-offenser
thy—-whor---having---been--—piaced--on--probatian-—-as—--a
delinquent-youth-or-a-youth-in-need-of-supervisiony-viotates
any-condition-of-his-probation-
t14)-"¥outh-in-need-of-supervision"-means--a--yosuth-—-whoe
commits--an-offense-prohibited-by-iav-whichy-if-commitibed-by
an-adulty;-would-not-conatitute-a-eriminat-offenser-ineiuding
but-not-iimrted-to-a-youth-whos
tay-—-viotates——-any--Montana--muntcipal-~er---state-—-iaw
regarding-use-of-alcohotic-heverages-by-minors;
tby—~habituaily-—-discbeys--the--reasonabie—-and--iawful
demands-sf-his-parents;-foster-parents;-physical--custodiany
or-gquardian-or-is-ungovernable-and-beyond-their-control;
te)--being--subject--to-compuisory-school-attendance;-is
hahituatly-truant-from-schools-or
tdy--han-commitbted-any-of-the-acts-of-a-detinguent-youth
but-whom-the-youth-court-in-its-discretion-chooses-to-regard
as-a-youth-in-need-of-supervisions
t15}-“¥outh-in-need-af-care?-means-a-youth-as-defined-in
43-3-102+%
t16)-"€ustodiant-means-a-person-other-than-a--parent--or
guardian--to--whom-tegal-custedy-of-the-youth-has-been-given
but-does—-not-inciude-a-parson-whe-has-only-physical-custody<

t17)-"Necessary-parties"-inciuvde-the-youth;—his-parents;
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guardiany-custodiany-er-speuse-

ti8)-89kate-—-youth--correcktianai-—--factiity - ——~mneans-—-na
residential--facitity--fopr--the-rehabiirtation-of-detinguent
youth-such-as-Pine-Hilis-schoot-in-Mites-Eityr-and--Mountain
View-sehool-in-Helenas

{(1B8) “Restitution™ means payments in cash to the wvictim

or with services to the victim or the general community when

these payments are made pursuant to an informal adjustment,

consent decree, or other youth court order.,

{19) "Serious juvenile offender” means a youth who has

committed an offense that would be consider+d a felony

offense if committed by an adult and that is an offense

against a person, an offense against property, or an offense

involving dangerous drugs.

+194{20} “Shelter care"” means the temporary substitute
care of youth in physically unrestricting facilities.

{21) "Shelter care facility" means a facility used for

the shelter care of youth. The term is limited to the

facilities enumerated in 41-5-306(1).

t20)-"Petentiont--means-the-temporary-substitute-care-of
youth-in-physicatty-restricting-facitttiess

{2%}-*Betention-facitity®-means-a-phystcatiy-restrieeing
facitity-designed-to-prevent-a-yoneh-from-departing-at-witis

{22)-*Restitutionil-means-payments-in-cash-to-che--victim

or-with-mervices-to-the-victim-or-the-generai-community-when
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these--payments-are-made-pursnant-to-an-informat-adjustmenty
conaent-decree;-or-other-youth-court-orders

{22) "State youth correctional facility” means a

residential facility for the rehabilitation of delinguent

youth, such as the Pine Hills school in Miles City and the

Mountain View school in Helena.

(23) "Substitute care” means full-time care of youth in
a reaidential setting for the purpose of providing food,
shelter, security and safety, guidance, direction, and, if
necessary, treatment to youth who are removed from or are
without the care and supervision of their parents or

guardian.

{24) "Youth"™ means an individual who iz less than 18

years of age without regard to sex or emancipation.

{25] "Youth court™ means the court established pursuant

to__this chapter to hear all proceedings in which a youth is

alieged to be a delinquent youth, a youth in need of

supervision, or a youth in need of care_and includes the

youth court judge and probation officers.

t24)-88erious-juvenite-offendert-means-a-youth--who--has
committed-—an-offense-againse-the-persony-an-offense-againse
property;-or-an--offense--invelving--dangerous—--drugs--which
wonid--be--considered--a--felony--offense-if-commiebad-by-an

aduies

{26) “"Youth detention Ffacllity" means a __detention

~8- SB 38



o WoN

w @& N &

i¢
11
12
13
14
15
16
17
i8
19
20
21
22
23
24
25

SB 00318/02

facility that:

{a) is operated, administered, and staffed gseparately

and independently of a jail; and

(b} is used exclusively for the lawful detention of

alleged or adjudicated delinquent youth.

(27} "Youth in need of care" has the meaning provided

for in 41-3-19¢2.

{28) "Youth in need of gupervision" means a youth who

commits an offense prohibited by law that, if committed by

an_adult, would not constitute a crimiral oEfense, including

but not limited to & youth who:

{a}) violates any Montana municipal or state law

regarding use of alcoholic beverages by minors;

{b)}) habitually discbeys the reasonable and lawful

demands of his parents, foster parents, physical custcdian,

or quardian or is beyond control;

{c) being subject to compulsory school attendance, is

habitually truant from school; or

(d} has committed any of the acts of a delinquent youth

but whom the youth court, in its discretion, chooses to

regard as a youth in need of supervision.”

Section 3. section 41-5-303, MCA, is amended to read:
“41-5-303. (Temporary) Rights of youth taken into
custody —-- gquestioning -- hearing for probable cause --

detention. (1) When a youth is taken into custody for

-9~ SB 38
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questioning upon a matter which could result in a petition
alleging that the youth is either delinquent or in need of
supervision, the following requirements must be met:

(a) The youth shall be advised of his right against
self-incrimination and his right to counsel.

(b) The youth may waive such rights under the following
situations:

{i) when the youth is 16 years of age or older, the
youth may make an effective waiver:

{ii) when the youth is under the age of 16 years and the
youth and a pareat or gquardian agree, they may make an
effective waiver; and

{iii) when the youth is under the age of 16 years and
the youth and his parent or guardian do not agree, the youth
may make an effective waiver only with advice of counsel.

(c} The investigating officer, probation officer, or
person assigned to give notice shall immediately notify the
parents, guardian, or legal custodian of the youth that the
youth has been taken into custody, the reasons for taking
the youth into custody, and where the youth is being held.
I1f the parents, guardian, or legal custodian cannot be found
through diligent efforts, a close relative or friend chosen
by the youth must be notified.

{2) A youth who has been taken into custody may not be

held longer ¢than 24 hours, excluding weekends and legal

-10- SB 28
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holidays, unless a hearing has been held by the court, a
justice of the peace, a municipal or city judge, or a
magistrate to determine whether there is probable cause to
believe he is a delinguent youth or a youth in need of
supervision. If a hearing under this subsection is held by a
justice of the peace, a municipal or city ijudge, or a
magistrate, a record of the hearing shall be made by a court
reporter or by a tape recording of the hearing.

(3) At the probable cause hearing, the youth shall be
informed of his constitutianal rights and his rights under
this chapter.

(4) A parent, guardian, or legal custodian of the youth
may be held in contempt of court for failing to be present
at the probable cause hearing, unless he:

{a) cannot be located through diligent efforts of the
investigating peace officer or peace officers; or

(b} is excused by the court for gocd cause.

(5) At the probable cause hearing, a guardian ad litem
may be appointed as provided in 41-5-512.

{6) If it is determined that there is probable cause to
believe the youth is delinguent or is a youth in need of
supervision and if the youth meets the criteria in 41-5-305,
the youth may be placed in a shelter care facility or
detention facility as provided in 41-5-306. If probable

cause is not found, the youth must be immediately released.

-11- S8 38
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41-5-303. (Effective July 1, 199% 1992) Rights of youth
taken into custedy -- questioning -- hearing for probable
cause —- detention. (1) wWhen a youth is taken into custody
for questioning upon a matter which that could result in a
petition alleging that the youth is either a delinguent

youth or a youth in need of supervision, the following

requirements must be met:

(a) The youth shai}* must be advised of his right
against self-incrimination and his right to counsel.

(b) The youth may waive suech these rights under the
following situations:

(i) when the youth is 16 years of age or older, the
youth may make an effective waiver;

(ii} when the youth is under the age of 16 years and the
youth and a parent or guardian agree, they may make an
effective waiver; and

(iii} when the youth is under the age of 16 years and
the youth and his parent or guardian do not agree, the youth
may make an effective waiver only with advice of counsel.

{c) The investigating officer, probation officer, or
person assigned to give notice shall immediately notify the
parents, guardian, or legal custodian of the youth that the
youth has been taken into custody, the reasons for taking
the youth into custody, and where the youth is being held.

If the parents, guardian, or legal custodian cannot be found

-12- SB 38
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through diligent efforts, a close relative or friend chosen
by the youth must be notified.

(2) A--youth-whe-has-been-taken-into-custeady-may-not-be
heid-ionger—than~24--hours;-—exciuding——weekends——und—-}egni
hetidaysry--uniess-—a--hearing--has-been heid-by-the-courtz-a
justice-of-the-peace;--a--municipal--or--city--judge;--or--a

magiskrate Unless a youth has been released, a hearing must

be held within 24 hours after the youth is taken into

custody, excluding weekends and legal holidays, to determine

whether there is probable cause to believe he that the youth
is a delinquent youth or a youth in need of supervision.

{3) The probable cause hearing required under

subsection (2) may be held by the youth court, a justice of

the peace, a municipal or city judge, or a magistrate having

jurisdiction in the case as provided in 41-5-203. If a the

probable cause hearing under-this-subsection is held by a
justice of the peace, a municipal or city Jjudge, or a
magistrate, a record of the hearing shati must be made by a
court reporter or by a tape recording of the hearing.

t33{4) At the probable cause hearing, the youth shati
must be informed of his constitutional rights and his rights
under this chapter.

t43{5) A parent, guardian, or legal custodian of the
youth may be held in contempt of court for Ffailing to be

present at or to participate in the probable cause hearings

-13- SB 38
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unless he:

{(a) cannot be located through diligent efforts  of the
investigating peace officer or peace officers; or

{b) is excused by the court for good cause.

t5+{6} At the probable cause hearing, a guardian ad
litem may be appointed as provided in 41-5-512.

t6¥{7) If it is determined that there is probable cause
to believe the youth is a delinquent youth or is a youth in

need of supervision, the court having jurisdiction in the

case shall determine whether the youth should be retained in

custody. If the court determines that continued custody of

the youth is necessary and if the youth meets the criteria

in 41-5-305, the youth may be placed in a shelter--care

faeitirbty--or detention facility or shelter care facility as

provided in 41-5-306 but may not be placed in a jail or

other facility used for the confinement of adults accused or

convicted of criminal offenses.

{8} If probable cause is not foundy or if a probable

cause hearing is not held within the time specified in

subsection {2), the youth must be immediately released from

custody.”

NEW SECTION. Section 4. Probable cause hearing --

telephonic proceeding authorized. A probable cause hearing
may be conducted by telephone if other means of conducting

the hearing are impractical. All written orders and findings

~-14- SB 38
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of the court in a hearing conducted by teleptone must bear
the name of the judge or magistrate presiding in the case
and the hour and date the order or findings were issued.

Section 5. Section 41-5-306, Mca, is amended to read:

"41-5-306. (Temporary) Place of shelter care or
detention. (1) After a probable cause hearing provided for
in 41-5-303, a vyouth alleged to be a youth in need of
supervision may be placed only in:

(a) a 1licensed youth foster home as defined in
41-3-1102;

{b) a facility operated by a licensed child welfare
agency; or

{c) a licensed youth group home as defined in
41-3-1102.

{2) A youth alleged to be in need of care shall be
placed only in the facilities stated in subsection (1) of
this section and shall not be placed in a jail or other

facility intended or used for the detention of adults

‘'charged with criminal offenses.

{3) After a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinguent youth may be
placed only in the facilities described in subsection (1),
in a detention facility, or in a jail or other facility Ffor
the detention of adults only if the facilities in subsection

{1) are not available or do not provide adequate security

-15~ SB 38
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and the detention is in an area physically and visually
separate and removed from that of adults. {(Terminates July
1, 3993 1992--sec. 14, Ch. 434, L. 1989.)

41-5-306. (Effective July 1, %99t 1992) Place of
shelter care or detention. (1) After a probable cause
hearing provided for in 41-5-303, a youth alleged to be a
youth in need of supervision may be placed only in:

(a) a licensed youth foster home as defined in
41-3-1102;

(b) a facility operated by a licensed child welfare
agency; or

(c) a licensed youth group home as defined in
41-3-1102.

{2) A youth alleged to be a_youth in need of care shaii
may be placed only in the facilities stated in subsection
(1) of-thia-section and shail may not be placed in a jail or
other facility intended or used for the detention

confinement of adults eharged-with accused or convicted of

criminal offenses.

(3) After a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinguent youth may be
placed only in the facilities described in subsection (1) or
in a youth detention facility as-defined-in-4*-5-183."

Section 6. Ssection 41-5-206, MCA, is amended to read:

“41-5-206. Transfer to criminal court. (1) After a

-16- SB 38
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petition has been filed alleging delinguency, the court may,
upon motion of the county attorney, before hearing the
petition on its merits, transfer the matter of prosecution
to the district court if:

a} {i) the youth charged was 12 years of age or more
at the time of the conduct alleged to be unlawful and the
unlawful act would constitute sexual intercourse without
consent as defined in 45-5-503, deliberate homicide as
defined in 45-5-102, or mitigated deliberate homicide as
defined in 45-5-103, or the attempt, as defined in 45-4-103,
of either deliberate or mitigated deliberate homicide if the
act had been committed by an adult; or

{ii) the youth charged was 16 years of age or more at
the time of the conduct alleged to be unlawful and the
unlawful act is one or more of the following:

{A) negligent homicide as defined in 45-5-104;

{B) arson as defined in 45-6-103;

(C) aggravated or felony assault as defined in
45-5-202;

{D) trobbery as defined in 45-5-401;

{E) burglary or aggravated burglary as defined in
45-6-204;

{F} aggravated kidnapping as defined in 45-5-303;

(G) possession of explusives as defined in 45-8-335;

{H) criminal sale of dangerous drugs as included in
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45-9-101;

(I} attempt, as defined in 45-4-103, of any of the acts
enumerated in subsections (1y(a)y(ii)(A) through
(l)(a)(ii)(H);

(b) a hearing on whether the transfer should be made is
held in conformity with the rules on a hearing on a petition
alleging delinquency, except that the hearing will be ¢eo
conducted by the youth court without a jury;

{c) notice in writing of the time, place, and purpose
of the hearing is given toc the youth, his counsel, and his
parents, gquardian, or custodian at least 10 days before the
hearing; and

(d) the court finds upon the hearing of all relevant
evidence that there is probable cause to believe that:

{i) the youth committed the delinguent act alleged;

{ii) the seriousness of the offense and the protection
of the community require treatment of the youth beycnd that
afforded by juvenile facilities; and

(1ii) the alleged offense was committed in an
aggressive, violent, or premeditated manner.

{2} In transferring the matter of presecution te the
district court, the court may also consider the following
factora:

(a) the sophistication and maturity of the youth,

determined by consideration of his home, environmental
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situation, and emotional attitude and pattern of living;

{b} the record and previous history of the youth,
including previous contacts with the youth court, law
enforcement agencies, youth courts in other jurisdictions,
prior periods of probation, and prior commitments to
juvenile institutions. However, lack of a prior juvenile
history with youth courts will not of itself be grounds for
denying the transfer.

{3) The caurt shall grant the motion to transfer if the
youth was 16 years old or older at the time of the conduct
alleged to be unlawful and the unlawful act would constitute
deliberate homicide as defined in 45-5-102, mitigated
deliberate homicide as defined in 45-5-103, or the attempt,
as defined in 45-4-103, of either deliberate or mitigated
deliberate homicide if the act had been committed by an
adult.

{4) Upon transfer to district court, the Jjudge shall
make written findings of the reasons why the jurisdiction of
the youth court was waived and the case traﬁsferred to
district court.

{5) The transfer terminates the Jjurisdiction of the
youth court over the youth with respect to the acts alleged
in the petition. No A youth may not be prosecuted in the
district court For a criminal offense originally subject to

the jurisdiction of the youth court unless the case has been
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transferred as provided in this section.

{6) Upon order of the youth court transferring the case
to the district court, the county attorney shall file the
information against the youth witheout unreasonable delay.

{7) &any offense not enumerated in subsection (1) that
arises during the commission of a crime enumerated in
subsection (1) may be:

(a} tried in youth court;

{b} transferred to district court with an offense
enumerated in subsection (1), upon motion of the county
attorney and order of the youth court judge.

(B} If a youth is Found guilty in district court of any
of the offenses transferred by the youth court and is
sentenced to the state prison, his commitment sheiit must be
to the department of institutions. whieh The department
shall cenfine the youth in whatever institution it considers
proper, including a state youth correctional facility under
the procedures of 53-30-212; however, nc youth under 16
years of age may be confined in the state prisoh.

{9) B youth whose case is transferred ta district court

may not be detained or otherwise placed in an a jail or

other adult detention facility before final disposition of
the his case unless the-youth-ceurt-judge-determines-that:
(a) the--youth alternative facilities do not provide

adequate security; and
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(b} detention-in-the--aduit--faeitibty--is-——-in--an--area
physiea!}yy——aura}iyr—-and-—visuai1y——:eparate--from-that-aE

adules the youth is kept in an area that provides physical,

as well as sight and sound, separation from adults accused

or convicted of criminal offenses.”

Section 7. Section 41-5-307, MCA, is amended to read:

»41-5-307. Release or delivery f£from custody. {1)
Whenever a peace officer believes, on reasonable grounds,
that a youth can be released to a person who has custody of
the youth, then the peace officer may release the youth to
that person upon receiving a written promise from the person
to bring the youth before the probation officer at a time
and place specified in the written promise, or a peace
officer may release the youth under any other reasonable
circumstances.

(2) Whenever the peace officer believes, on reasonable
grounds, that the youth must be detained, the peace officer
must shall notify the probation officer immediately and
shall, as soon as practicable, provide the probation officer
with a written report of his reasons for holding that the
youth in ecustedy detention., If it is necessary to hold the
youth pending appearance before the youth court, then the
youth must be held in seme a place that--has-been of
detention approved by the youth court and--is--eompletely

separated-—-from—-aduit--offenders. If the peace officer
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believes that the youth must be sheltered, the peace officer
shall notify the probation officer immediately and shall
provide a written report of his reasons for placing the
youth in shelter care. If the youth is then held, the youth

must he shettered--in--m—-place placed in a shelter care

facility approved by the youth court.”

Section 8. Section 41-5-309, MCA, is amended to read:

"41-5-309. Bail. A youth placed in a detention or
shelter care £acitity may be released on bail. The court
shall use the provisions of Title 46, chapter 9, as
guidance. In determining the amount of bail, the court shall
consider the financial ability of the youth and the parents
or legal custodian of the youth."

Section 9. Section 41-5-502, MCA, is amended to read:

"41-5-502. Summons. (1) After a petition has been
filed, summons shail must be served directly to:

(a) tLthe youth;

{b) his parent or parents having actual custody of the
youth or his guardian or custodian, as the case may be; and

{c) s=ueh other persons as the court may direct.

{2) The summons shail must:

(a) require the parties to whom it is directed to
appear personally before the court at the time fixed by the
summons to answer the allegations of the petition;

(b) advise the parties of their right to counsel under

-22- SB 38
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the Montana Youth Court Act; and

(c) have attached to it a copy of the petition.

{3) The court may endorse upon the summons an order
directing the person or persons having the physical custody
or control of the youth to bring the youth to the hearing.

(4) If it appears to the court that the youth needs to
be placed in detention or shelter care, the judge méy
endorse on the summons an otder directing the officer
serving the summons to at once take the youth into custody
and to take him to the place of detention or shelter care
designated by the court, subject to the rights of the youth
and parent or person having legal custody of the youth as
set forth in the provisions of the Montana Youth Court Act
relating to detention and shelter care criteria and

postdetention proceedings.

(5) If any youth is placed in detention or shelter care

or-detained under any provision of this chapter pending an
adjudication, the courty-—-upon—-petition-of-the-yosuthy-his
parents-or-guardian;-or--his--eounsely shall, as soon as
practicable, conduct a probable cause hearing in-order-to
determine-whether-the-circnmstances-of-the-case-requira-such
detention-or-shetter-care-and--the--form—-the--detention--or
sheiter--care--shonid--takes—-Ali-mentioned-parties-shati-be
netified-of-such-petition-process-at--the-—time--of--intrial

detention-or-shelter-care as provided in 41-5-303.
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(6) The youth court judge may also admit the youth to

bail in accordance with Title 46, chapter 9.°
Section 10. Section 7-32-2244, MCA, is amended to read:

®J-32-2244. Juveniite---detention----center-—--standards

Detention of juveniles. ¢} Juveniles may be held in a

detention center only in accordance with [section 1],

41-5-301 through 41-5-307, and 41-5-309.

t24--Detention-centers-that-hotd-juveniies—-must-——compiy
with---the---standarda-—--for---the-—detention-—of--juvenites
promulgated-by-the-department-sé-family-servicess"

Section 11. Section 53-30-229, MCA, is amended to rtead:

»53-30-229., Hearing on alleged violation of aftercare
agreement -— right to‘appeal outcome. (1) When it is alleged
by an aftercare counselor that a youth has violated the
terms of his aftercare agreement, the youth shait must be
granted a hearing at the site of the alleged violation or in
the county where in which the youth is residing or is found
within 10 days after notice has been served on the youth or
the youth is detained, whichever is earlier. The purpose of
the hearing is to determine whether the youth committed the
violatien and, if so, whether the violation is of such a
nature that he should be returned to the youth correctional
facility fErom which he was released or a different plan for
treatment should be pursued by the department of family

services.
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{2) The youth, upon advice of an attorney, may waive
his right to a hearing.

{3) With regard to this hearing, the youth shai} must
be given:

(a) written notice of the alleged violation of his
aftercare agreement, including notice of the purpose of the
hearing;

(b) disclosure of the evidence against him and the
facts constituting the alleged violation;

(c) opportunity to be heard in person and to present
witnesses and documentary evidence to controvert the
evidence against him and to show that there are compelling
reasons that justify or mitigate the viglation;

(d) opportunity to have the referee subpoena witnesses;

(e} the right to confront and cross-examine adverse
witnesases;

{E) the right to be represented by an attorney;

{g)] a record of the hearing; and

{h) notice that a written statement as to the evidence
relied upon in reaching the final decision and the reasons
for the final decision will be provided by the referee.

(4) The department shall appoint a referee, who may not
be an employee of the department, to conduct the hearing. In
the conduct of the hearing, the department may request the

county attecrney's assistance as necessary. The department
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shall adopt rules necessary to ‘effect a prompt and full
review.

{5) If the rteferee finds, by a preponderance of the
evidence, that the youth did in fact commit the violation,
he shall make a recommendation to the department for the
placement of the youth. In making this recommepdation, the
referee may consider mitigating circumstances. Final
approval tests with the department and must be made within
10 days of the referee’'s recommendation.

{6) The youth may appeal from the decision at the
hearing to the district court of the county in which the
hearing was held by serving and filing a notice of appeal
with the court within 10 days of the department's decision.
The youth may obtain a written transcript of the hearing
from the department by giving written notice of appeal. The
district court, upon receipt of a notice of appeal. shall
order the department to promptly certify to the court a
record of all proceedings before the department and shall
proceed to a prompt hearing on the appeal based upon the
record on appeal. The decision of the department may not be
altered except for abuse of discretion or manifest
injustice,

{7} Pending the hearing on a violation and pending the
department's decision, a youth may not be detained except

when his detention or care is required to protect the person
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or property of the youth or of others or he may abscond or
be removed from the community. The department shall
determine the place and manner of detention and is
responsible for the cost of the detention. Preccedures for
taking into custody and detention of a youth charged with
violation of his aftercare agreement are as provided in

41-3-1111, 41-5-303¢2}--threugh-¢6), 41-5-306, and 43-5-3188

[section 1],

{8) If the decision is made to return the youth to the
youth correctional facility from which he was released and
the youth appeals that decision, he shall await the outcome
of the appeal at the facility.”

Section 12. Section 14, Chapter 434, Laws of 1989, is
amended to read:

"Section 14. Section 16, Chapter 475, Laws of 1987, 1s
amended to read:

"Section 16, Effective dates -- termination date. {1}
Except as provided in subsections {2) and (3), sections 1
through 13 are effective October 1, 1987,

{(2) The bracketed language in subsection (5) of section
1 is effective July 1, 399% 1992,

{3) The bracketed language in subsection (3) of section
9 terminates July 1, 199% 1992.""

Section 13. Section 17, Chapter 434, Laws of 1989, is

amended to read:
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"Section 17. Effective date dates. {Sections-5-and-7-af

this-act}-are (1) [Section 7] is effective July 1, 1991,

{2} [(Section 5] is effective July 1, 1992."

NEW SECTION. Section 14. Repealer. Section 41-5-308,
MCA, is repealed.
NEW SECTION. Section 15. codification instruction, (1)

{Sections 1 and 4] are intended to be codified as an
integral part of Title 41, chapter 5, part 3, and the

provisions of Title 41, chapter S5, part 3, apply to

[sections 1 and 4].
(2) Section ¢1-3-1111, MCA, is intended to be

renumbered and codified as an integral part of Title 41,

chapter 5, part 3.
MEW SECTION, Section 18. Effective dates. (1)

[Sections 12, 13, 15, and this section] are effective July
1, 1991.

{2) [Sections 1 through 11 and 14} are effective July
1, 1992.

~-End-
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GOVERNOR'S AMENDMENTS
TO SENATE BILL 38
(REFERENCE COPY, AS AMENDED)
February 26, 1991

Title, line 19
Following: "DATES"
Insert: "AND PROVIDING A COORDINATION INSTRUCTION"

Page 28, line 19.

Following: "NEW SECTION. BSection 17. Coordination
instruetion. If Senate Bill 37 is not passed and approved,
then this act is void and without effect."



52nd Legislature SB 0038/03

S8 0038/03
1 SENATE BILL NO. 38 ,
1 section.
2 INTRODUCED BY HALLIGAN
RODU 2 (2) A youth who has allegedly committed an offense
3 BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE . c
EQ 3 that, if committed by an adult, would constitute a c¢riminal
4 N ADULT AN ENILE DETENTION
o U o Juv b 4 offense may be temporarily detained in a jail cr octher adult
5
5 detention facility for a period noct to exceed:
6 A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE 24-HOUR . .
6 fa) & hours, but in no case overnight, for the purpose
7 STATUTORY PERIOD FOR HOLDING A YOUTH IN JAIL; TO PROHIBIT . s e s :
7 of identification, processing, or transfer of the youth to
8 THE DETENTION OF A YOUTH 1IN JAIL EXCEPT UNDER CERTAIN s s PR ca s
8 an appropriate detention facility or shelter care facility;
9 CIRCUMSTANCES; TO ALLOW A 6-HOUR EXCEPTION FOR HOLDING A 9 or
10 YOUTH IN JAIL FOR THE PURPOSE OF IDENTIFICATION, PROCESSING
! ! 10 (b) 24 hours, excluding weekends and legal hclidays, if
11 OR TRANSFER OF THE YOUTH TO A DETENTION FACILITY OR SHELTER . - :
11 the youth 1is awaiting a probable cause hearing pursuant to
12 CARE FACILITY; TO PROVIDE A LIMITED 24-HOUR EXCEPTION FOR 12 11-5-1303
F e b .-
13 THE DETENTION OF A YOUTH IN JAIL PENDING A PROBABLE CAUSE - < :
13 (3) The exception provided for in subsection (2)(h)
14 HEARING; TO CLARIFY DETENTION PROCEDURES TFOLLOWING A . .
14 applies only if:
15 PROBABLE CAUSE HEARING; AMENDING SECTIONS 7-32-2244, . L. . L R
15 (a) the court having jurisdiction over the youth is
16 1-5-103 41-5-20 -5-303, 41-5-30 41-5- 41-5-309 .
41-5 ! 6, 41-5-303, 41 306, 5-307, r 16 cutside a standard metropclitan statistical area;
17 41-5-502, AND 53-30-229, MCA; AMENDING SECTIONS 14 AND 17 . i
02, 0-229, CTIONS ' 17 (b) alternative facilities are net available or
18 HAPTER 434, LAWS OF 13989; REPEALING SECTION 41-5-308, MCA: . Sy
c 4 5 o f 18 alternative facilities do not provide adequate security; and
19 AND PROVIDING EFFECTIVE DATES."
I 19 {¢) the youth 1is kept in an area that provides
20 . . .
20 physical, as well as sight and sound, separation from adults
1 NACT E L TURE O ATE ONTANA : .
2 BE IT ENACTED BY TH EGISLATURE OF THE STATE OF M 21 accused or convicted of criminal offenses.
22 NEW SECTION. Section 1. Youth not to be detained in 22 (4) Whenever, despite all good faith efforts to comply
21 jail -— exceptions -— time limitations. (1) A youth may not 23 with the time limitations specified in subsection (2}, the
24 be detained or otherwise placed in a jail or other adult 24 limitations are exceeded, this circumstance does not serve
25 detention facility except as provided in 41-5-206 and this 25 as grounds for dismissal of «che case naor does tnis
-2 SB 38
Montana legistative Courci REFERENCE BILL: INCLUDES GOVERNOR'S

AMENDMENTS DATED 2 -2 -9/
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circumstance constitute a defense in a subsequent

delinquency or criminal proceeding.

Section 2. section 41-5-103, MCA, is amended to read:

“41-5-103. Definitions. FPFor-the-purpeses—of As used in

the Montana Youth Court Act, unless the context requires

otherwise stated, the following definitions apply:

(1) "Adult" means an individual who is 18 years of age
or older.

(2) "Agency" means any entity of state or local
government authorized by law to be responsible for the care
or rehabilitation of youth.

(3) "Commit" means to transfer toc legal custody.

{4) "Court", when used without further gualification,
means the youth court of the district court.

{5) "Custodian" means a person, other than a parent or

quardian, to whom legal custody of the youth has been given

but does not include a person who has only physical custody.

(6) "Delinquent youth" means a youth:

(a) who has committed an offense that, if committed by

an adult, would constitute a criminal offense; or

{b) who, having been placed on probation as a

delinguent youth or a youth in need of supervision, violates

any condition cof his probation.

+5+(7) “Department” means the department of family

services provided for in 2-15-2401.
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{B) “"Detention" means the holding or temporary

placement of a yvouth IN THE YQUTH'S HOME UNDER HOME ARREST

OR in a facility other than the youth's own home for the

purpose of ensuring the continued custody of the youth at

any time after the youth is taken into custcody and before

final disposition of his case.

(9) "Detention facility"” means a physically restricting

facility designed to prevent a youth from departing at will.

(1l0) "Final disposition" means the implementation of a

court order for the disposition or placement of a youth as

provided in 41-5-523.

€63{11) "Foster home" means a private residence licensed
by the department for placement of a youth.

+7¥(12) "Guardianship" means the status created and
defined by law between a vyouth and an adult with the
reciprocal rights, duties, and responsibilities.

{13} "Jail” means a facility used for the confinement of

adults accused or convicted of criminal offenses. The term

includes a lockup or other facility used primarily for the

temporary confinement of adults after arrest.

t8}(14) "Judge", when used without further
qualification, means the judge of the youth court.

+9¥(15) (a) "Legal custody" means the legal status
created by order of a court of competent jurisdiction that

gives a person the right and duty to:

-4~ SR 18
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(i) have physical custcdy of the youth;

{ii) determine with whom the youth shall 1live and for
what period;

(ilii) protect, train, and discipline the youth; and

(iv) provide the youth with food, shelter, education,
and ordinary medical care.

(b) An individual granted legal custody o©f a youth
shall persconally exercise his rights and duties as guardian
unless otherwise authorized by the court entering the order.

(16} "Necessary parties" includes the vouth, his

parents, guardian, custodian, or spouse.

ti9)(17) "Parent” means the natural or adoptive parent
but does not include a person whose parental rights have
been judicially terminated, nor does it include the putative
father of an illegitimate youth unless his paternity is
established by an adjudication or by other clear and
convincing proof.

tity-Lt¥muchl-means-an-individuai-who--ta—-tesas—-chan--18
yeara-of-age-withount-regard-to-sex—-or—-emancipaticon-

ti2y-L¥outh-——conrci-means-the-coure-estabiished-pursuane
te-this-chapter-to-hear-ati-proceedings-in-which-a-youbth——is
atiteged--to—-be--a--delinquent--youthy-——a--youth——-in-need-of
supervisreny-or-a-youth-in-need-of--care-—-and--tncindes--the
youth-esure-jndge-and-probatron-officerss

{134-4Petingquent~youthi-means-a-youch-
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tay-—who-has-committed-an-offense-which;-if-commitred-by
an-sdnit7-woutd-econstitute-a-criminat-effense;
tby——who,;---having~--been---piaced--on--prebation--as--a
delinquent-youth-or-a-yenth-in-need-of-supervisiens-vintates
any-condition-of-hia-probations
fi43-4¥outh-in-need-sf-supervisiont-means-—-a--youth—-whe
commita-—-an-sffense-prohibited-by-taw-which;-if-committed-by
an-adule--wontd-not-conskieute-a-eriminai-offenses—inctuding
but-not—timited-to-a-youth-whos
tay-—visiates-—any-—Montana--municipat--or---atate---taw
regarding-use—of-atcohotic-heverages-by—minacas
tby-—habitualtty-—--discheys—--the--reasonable--and--tawfat
demands-ef-his-parentsy-foster-parents;-physicat--eustodiany
or-guardian-er-is-ungovernabia-and-beyond-ctheir-control;
tey——being--subject--to-compuissry-schooi-attendancer—ia
habituaiity-truant-£rem-sehesis-or
tdj--nas-committed-any-of-the-asts-of-a-deiinguent-youth
but-whem-the-youth-coure~in-tta-diseration-chooses-to-regard
as-a-youth-in-need-of-supervisions
t15}-2¥euth-in-need-of-carel-means-a-youth-as—defined-in
41-3-302<
ti6y-"Custediant-means-a-perscn-other-tchan-a--parent——-or
guardian——te-—-whom-tegal-custody-of-ehe-youth-has-been-gtven
bue-dees-not-incivde-a-parson-wha-has-oniy-physicat-cuseodys

tiFy-UNecmsaary-partiest-ineinde-rhe-yourh7—hia-parentsy

~§- SB 38



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0038/03

gnardiany-cuatediany-or-spouses

t18)-2State--youth——correctionat———facitityi-——means-—-»
reatdentiat——faciltivry-—for-—the-rehabititation-of-detinquene
youeh-such-as-Pine-Hitis-achool-in-Miies-Eity;-and--Mountain
View-schoei-in-Hetenas

{18) "Restitution™ means payments in cash to the victim

or with services to the victim or the general community when

these payments are made pursuant to an _informal adjustment,

consent decree, or other youth court order.

{19) "Serious djuvenile offender" means a youth who has

committed an offense that would be considered a felony

offense if committed by an adult and that is an offense

against a person, an offense against property, or an offense

involving dangerous drugs.

+39%(20) "Shelter care” means the temporary substitute
care of youth in physically unrestricting facilities.

{21) "Shelter care facility" means a facility used for

the shelter care of youth. The term is limited to the

facilities enumerated in 41-5-306(1).

{20y-2Betentiont--means-the-temparary-substitute-care-of
youth-in-physicatly-restricting-facititiens

t23y-UPetentton—facitity!-means—-a-physicatiy-restrieting
factiity-destgned-to-prevent-a-youth-from-deparcing-at-witt-

t22y~lReatitntionli-means-paymenta-in—cash-to-the-~victim

ar-with-services-ro-che-viecrim-or-rha-generai-communtty-when
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these——paymenta-are-made-pursuane-to—an—informat-adjustmenty
conaent-decrea;-or-asther-youth-ecoure—order-

(22) "State vyouth correctional facility" means a

residential facility for the rehabilitation of delinguent

youth, such as the Pine Hills school in Miles City and the

Mountain View school in Helena.

{(23) "Substitute care” means full-time care of youth in
a residential setting for the purpose of providing food,
shelter, security and safety, guidance, direction, and, if
necessary, treatment to youth who are removed from or are
without- the care and supervision of their parents or

guardian,

{24) "Youth" means an individual who is less than 18

years of age without regard to sex or emancipation.

{25) “"Youth court" means the court established pursuant

to this chapter to hear all proceedings in which a _youth is

alleged toc be a delinguent youth, a youth in need of

supervision, or a youth in need of care and includes the

youth court judge and probation officers.

t24)-15erious-juvenite-offenderi-means-a-youth——wha--has
committed-—an-offense-against-the-personr-an-offenat-againse
preperty;-or-an--offense—-invelving--dangereus—-drnga--which
wouid-~be--constdered--a~-fstony--offensa-if-committed-by-an
aduits

(26) "Youth detention facility" means a detention

~8- SB 38
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facility thakt:
(a) is operated, administered, and staffed separately

and independently of a jail; and

(b) is used exclusively for the lawful detention of

alleged or adjudicated delinguent youth.

(27) "Youth in need of care" has the meaning provided

for in 4§1-3-102.

(28} "Youth in need of supervision" means a youth who

commits an offense prohibited by law that, if committed by

an adult, would not constitute a criminal offense, including

but not limited to a youth who:

(a2) wviolates any Montana municipal or state law

regarding use of alcoholic beverages by minors;

{b) habitually disobeys the reasonable and lawful

demands of his parents, foster parents, physical custedian,

or guardian or is beyond control;

(c} being subject to compulsory school attendance, is

habitually truant from school; or

(d) has committed any of the acts of a delinguent youth

but whom the youth court, in its discretion, chooses to

regard as a youth in need of supervisign."

Section 3. sSection 41-5-303, MCA, is amended to read:

"41-5-303. (Temporary) Rights of vyouth taken into

custody -- guestioning -- hearing for probable cause -—-
detention. (1) When a youth is taken into custcdy fcCr
-g- SB 38
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questioning upon a matter which could result in a petition
alleging that the youth is either delinguent or in need of
supervision, the following reguirements must be met:

{a) The youth shall be advised of his right agaiast
self-incrimination and his right to counsel,

{b) The youth may waive such rights under the Eollowing
situations:

(i) when the vyouth is 16 years of age or older, the
youth may make an effective waiver;

{ii) when the youth is under the age of 16 years and the
youth and a parent or guardian agree, they may make an
effective waiver; and

(iii) when the youth 1is under the age of 16 years and
the youth and his parent or guardian do not agree, the youth
may make an effective waiver only with advice of counsel.

{c) The investigating officer, probation wofficer, or
person assigned to give notice shall immediately notify the
parents, guardian, or legal custodian of the ycuth that the
youth has been taken into custody, the reasons for taking
the youth into custedy, and where the youth is being held.
If the parents, guardian, or legal custodian cannct be found
through diligent efforts, a close relative or friend chosen
by the youth must be notified.

(2) A youth who has been taken into custedy may not be

held longer than 24 hours, excluding weekends and legal
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holjdays, unless a hearing has been held by the c¢ourt, a
justice of the peace, a municipal or city judge, or a
magistrate to determine whether there is probable cause to
believe he 1s a delinguent youth or a youth in need of
supervision. If a hearing under this subsection is held by a
justice of the peace, a municipal or city judge, or a
magistrate, a record of the hearing shall be made by a court
reporter or by a tape recording of the hearing.

(3) At the probable cause hearing, the youth shall be
informed of his constitutional rights and his rights under
this chapter.

(4) A parent, guardian, or legal custodian of the youth
may be held in contempt of court for failing to be present
at the probable cause hearing, unless he:

ta) cannot be located through diligent efforts of the
investigating peace officer or peace officers; or

{b} 1is excused by the court for good cause.

{5) At the probable cause hearing, a guardian ad litem
may be appointed as provided in 41-5-512.

{6) If it is determined that there is probable cause to
believe the youth is delinguent or is a youth in need of
supervision and if the youth meets the criteria in 41-5-305,
the youth may be placed in a shelter care facility or
detention facility as provided in 41-5-306. If probable

cause is not found, the youth must be immediately released.
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41-5~303. (Effective July 1, #9%% 1992) Rights of youth
taken into custody -— questioning —- hearing for probable
cause —- detention. (1) When a youth is taken into custody
for questioning upcn a matter whieh that could result in a
petition alleging that the youth is either a delinquent
youth or a_youth in need of supervision, the following
requirements must be met:

(a) The youth shat: must be advised of his right
against self-incrimination and his right te counsel.

{(b) The youth may waive s=such these rights under the
following situations:

{i} when the youth is 16 years of age or older, the
youth may make an effective waiver:;

{ii) when the youth is under the age of 16 years and the
youth and a parent or guardian agree, they may make an
effective waiver; and

{iii) when the youth is under the age of 16 years and
the youth and his parent or guardian do not agree, the youth
may make an effective waiver only with advice of counsel.

{c) The investigating officer, probation officer, or
person assigned to give notice shall immediately notify the
parents, guardian, or legal custodian of the youth that the
youth has been taken into custedy, the reasons for taking
the youth 1into custody, and where the youth is being held.

If the parents, guardian, or legal custodian cannot be found
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through diligent efforts, a close relative or friend chosen
by the youth must be notified.

(2) A-—-youth-who-nas-been-taken-tnta-custody -may-nee-be
hetd-ienger-than—24--nours;--exciuding--weekenda--and--tegaz
heitdayss--uniteas--—a-—hearing--has-been heid-by-the-courts-a
justice-of-the-peaser—-a--municipai--or——ecity--judger——or--a

magistrate Unless a vouth has been released, a hearing must

be held within 24 hours after the youth is taken into

custody, excluding weekends and legal holidays, to determine

whether there is probable cause to believe he that the youth
is a delinguent youth or a youth in need of supervision.

(3) The probable cause hearing required under

subsection {2) may be held by the youth court, a justice of

the peace, a municipal or city judge, or a magistrate having

jurisdiction in the case as provided in 41-5-203. If & the

probable cause hearing under—-this-subseetien iz held by a

justice of the peace, a municipal or city Jjudge, or a
magistrate, a record of the hearing shait must be made by a
court repeorter or by a tape recording of the hearing.

+3¥(4) At the probable cause hearing, the youth shai}
must be informed of his constitutional rights and his rights
under this chapter.

+4¥{5) A parent, guardian, cr legal custodian of the
youth may be held in contempt of court Efor failing toc be

present at or to participate in the probable cause hearings
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unless he:

{(a) cannot be located through diligent efforts of the
investigating peace officer or peace officers; or

{b) is excused by the court for good cause.

+5¥(6) At the probable cause hearing, a guardian agd
litem may be appointed as provided in 41-5-512.

t63(7) If it is determined that there is probable cause
to believe the youth is a delinquent youth or is a youth in

need of supervision, the court having jurisdiction in the

case shall determine whether the youth should be retained in

custody. If the court determines that continued custody of

the vouth is necessary and if the youth meets the criteria

in 41-5-305, the youth may be placed in a sheiter--eare

facttiey--or detention facility or shelter care facility as

provided in 41-5-306 but may not be placed in a jail or

other facility used for the confinement of adults accused or

convicted of ¢criminal offenses.

{B) If probable cause is not foundy or if a probabile

cause hearing is not held within the time specified in

subsection {2), the youth must be immediately released from

custody."
NEW SECTION. Section 4. Probable cause hear ing -

telephonic proceeding authorized. A probable cause hearing
may be conducted by telephone if other means of conducting

the hearing are impractical. All written orders and findings
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cof the court in a hearing conducted by telephone must bear
the name of the judge or magistrate presiding in the case
and the hour and date the order or findings were issued.

Section 5. Section 41-5-306, MCA, is amended to read:

*41-5-306. (Temporary) Place of shelter care or
detention. (1) After a probable cause hearing provided for
in 41-5-303, a youth alleged toc be a youth in need of
supervision may be placed only in:

(a) a licensed youth foster home as defined in
41-3-1102;

(b) a facility operated by a licensed child welfare
agency; or

([c) a licensed youth group home as defined in
41-3-1102.

(2) A youth alleged to be in need of care shall be
placed only in the Facilities stated in subsection (1) of
this section and shall not be placed in a jail or other
facility intended or used for the detention of adults
charged with criminal offenses.

{3) After a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinquent youth may be
placed only in the facilities described in subsection (1),
in a detention facility, or in a jail or other facility for
the detention of adults only if the facilities in subsection

(1) are not available or do not provide adequate security
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and the detention is in an area physically and visually
separate and removed from that of adults. (Terminates July
1, ¥%%% 1992--sec. 14, Ch. 434, L. 1989.)

41-5-306. (Bffective July 1, %99 1992) Place of
shelter care or detention. (1) After a probable cause
hearing provided for in 41-5-303, a youth alleged to be a
youth in need of supervision may be placed only in:

(a) a licensed youth foster home as defined in
41-3-1102;

{b) a facility operated by a licensed child welfare
agency; or

{c) a licensed youth group home as defined in
41-3-1102.

{2} A youth alleged to be a_youth in need of care shaii
may be placed only in the facilities stated in subsection
(1) ef-this-section and akait may not be placed in a jail or
other Facility intended or used for the detention

confinement of adults echarged-with accused or convicted of

criminal offenses.

{(3) After a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinguent youth wmay be
placed only in the facilities described in subsection (1) or
in a youth detention facility as-defined-in-4i-5-163."

Section 6. Section 41-5-206, MCA, is amended to read:

“41-5-206. Transfer to criminal court. (1) After a
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petition has been filed alleging delinquency, the court may,
upon motion of the county attorney, before hearing the
petition on its merits, transfer the matter of prosecution
to the district court if:

(a) (i) the youth charged was 12 years of age or more
ar the time of the conduct alleged to be unlawful and the
unlawful act would constitute sexual intercourse without
consent as defined 1in 45-5-503, deliberate homicide as
defined in 45-5-102, &¢ mitigated deliberate homicide as
defined in 45-5-103, or the attempt, as defined in 45-4-103,
of either deliberate or mitigated deliberate homicide if the
act had been committed by an adult; or

(ii) the youth charged was 16 years of age or more at
the time of the conduct alleged to be unlawful and the
unlawful act is one or more of the following:

{A) negligent homicide as defined in 45-5-104;

{(B) arson as defined in 45-&6-103;

(C) aggravated or felony assault as defined in
45-5-202;

(D) robbery as defined in 45-5-401;

(E) burglary or aggravated burglary as defined in
45-6-204;

(F) aggravated kidnapping as defined in 45-5-303;

(G) possession of explosives as defined in 45-8-335;

(H) criminal sale of dangerous drugs as included in
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45-9-101;

(I) attempt, as defined in 45-4-103, of any of the acts
enumerated in subsections (1y(a)(iij)(a) through
(ly(a)(iiy(H);

{b} a hearing on whether the transfer should be made is
neld in conformity with the rules on a hearing on a petition
alleging delinquency, except that the hearing will be ko
conducted by the youth court withcout a jury;

{¢) notice in writing of the time, place, and purpose
of the hearing is given to the youth, his counsel., and his
parents, guardian, or custodian at least 10 days before the
hearing; and

(d} the court finds upon the hearing of all relevant
evidence that there is probable cause tec believe that:

{i) the youth committed the delinguent act alleged:

{ii) the seriousness of the offense and the protection
of the community reguire treatment of the youth beyond that
afforded by juvenile facilities:; and

{1ii) the aileged offense was committed in an
aggressive, violent, or premeditated manner.

(2) 1In transferring the matter of prosecution to the

district court, the court may alsa consider the following
factors:
{a) the sophisticaticn and macurity of the youth,

determined by consideration of his home, environmental
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situation, and emotional attitude and pattern of living;

{b} the record and previous history of the youth,
including previeus contacts with the youth court, law
enforcement agencies, youth courts in other jurisdictions,
prior periods of probation, and priocr commitments to
juvenile institutions. However, lack of a prior juvenile
history with youth courts will not of itself be grounds for
denying the transfer.

{(3) The court shall grant the motion to transfer if the
youth was 16 years old or older at the time of the conduct
alleged to be unlawful and the unlawful act would constitute
deliberate homicide as defined in 45-5-102, mitigated
deliberate homicide as defined in 45-5-103, or the attempt,
as defined in 45-4-103, of either deliberate or mitigated
deliberate homicide if the act had been committed by an
adult.

(4) 1Upon transfer to district court, the judge shall
make written findings of the reasons why the jurisdiction of
the youth court was waived and the case transferred to
district court,

(5) The transfer terminates the jurisdiction of the
youth court over the youth with respect to the acts alleged
in the petition. Ne A youth may not be prosecuted in cthe
district court for a criminal offense originally subject to

the jurisdiction of the youth court unless the case nas been
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transferred as provided in this section.

{6} Upon order of the youth court transferring the case
to the district court, the county atteorney shall file the
information against the youth without unreasonable delay.

{7) Any offense not enumerated in subsection (1) that
arises during the commission of a crime enumerated in
subsection (1) may be:

(a) tried in youth court;

{b) transferred to district court with an offense
enumerated in subsection {l), upon motion of the county
attorney and order of the youth court judge.

{8) If a youth is Found guilty in district court of any
of the offenses transferred by the youth court and is
sentenced to the state prison, his commitment shatt must bhe

to the department of institutions, which The department

shall confine the youth in whatever institution it considers
proper, including a state youth correcticnal facility under
the procedures of 53-30-212; however, noc youth under 16
years of age may be confined in the state prison.

{9) A youth whose case is transferred to district court

may not be detained or_otherwise placed in am a jail or

other adult detention facility before final disposition of
the his case unless the-youth-court-judge-determines—that:
{(a) the--youth alternative facilities do not provide

adequate security: and
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(b) detention-in-the--adute——facitity--is3--ta——-an-—aren
phystcatiyr-—auratliyr--and--visuatiy-——separate-—from-—that-of

adutea the youth is kept in an area that provides physical,

45 well as sight and sound, separation from adults accused

or convicted of criminal offenses.”

Section 7. Section 41-5-307, MCA, is amended to read:

"£1~-5-307. Release or delivery Efrom custody. {1
Whenever a peace officer believes, on reasonable grounds,
that a youth can be released to a person who has custody of
the youth, then the peace officer may releage the youth to
that person upon recelving a written promise from the person
to bring the youth before the probation cfficer at a time
and place specified in the written promise, or a peace
officer may release the youth under any other reasonable
circumstances.

{2) Whenever the peace officer believes, on reasonable
grounds, that the youth must be detained, the peace officer
must shall notify the probation officer immediately and

shall, as socon as practicable, provide the probation officer

with a written report of his reasons for holding that the

youth in eustedy detention. If it is necessary to hold the
youth pending appearance before the youth court, then the
youth must be held in seme a place that--has-been of
detention approved by the yourh court end--is-—-compieteiy

separated-——ftrom--adutt--effenders, If the peace officer
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believes that the youth must be sheltered, the peace officer
shall notify the probation officer immediately and shall
provide a written report of his reasons for placing the
youth in shelter care. If the youth is then held, the youth

must be sheltered--tm-—-a--piace placed in a shelter care

facility approved by the youth court."

Section 8. 5Section 41-5-309, MCA, is amended to read:

"41-5-309. Bail. A youth placed in a detentiocn cor
shelter care factttty may be released on bail. The court
shall wuse the provisions of Title 46, chapter 9, as
guidance. In determining the amount of bail, the court sh«ll
consider the financial ability of the youth and the parents
or legal custodian of the youth.*®

Section 9. sSection 41-5-502, MCA, is amended to read:

"41-5-502. Summons. (1) After a petition has been
filed, summons =hai® must be served directly to:

(a) the youth;

{b) his parent or parents having actual custody of the
youth or his guardian or custodian, as the case may be; and

{c} suaer orther persons as the court may direct.

{2) The summons shati must:

{a) require the parties tc whom it is directed to
appear personally before the court at the time fixed by the
summons to answer the allegations of the pecitiong

{b) advise the parties of their right to counsel under
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the Montana Youth Court Act; and

{€) have attached to it a copy of the petition.

(3) The court may endorse upon the summons an order
directing the person or persons having the physical custody
or control of the youth to bring the youth to the hearing.

{4) If it appears to the court that the youth needs to
be placed in detention or shelter care, the judge may
endorse on the summons an order directing the officer
serving the summens to at once take the youth into custody
and to take him to the place of detentlicn or shelter care
designated by the court, subject toe the rights of the vouth
and parent or person having legal custody of the youth as
set forth in the provisions of the Montana Youth Court Ackt
relating to detention and shelter care criteria and
postdetention proceedings.

{5) If any youth is placed in detention or shelter care

or-detained under any provision of this chapter pending an
adjudication, the courty--upon--petition-of-the-youshr-his
perenta-er-guardians-or--his--=sunset; shall. as soon as
practicable, conduct a probable cause hearing in-erder-+eo
determine-whather-the-ctreumatancea-af-rhe-case—require~-asueh
detention-or-shetter-care-and-—the——form—-the-—-detention--or
shelear——care-—ahouid--cakes--Att-mentioned-parties—shati-be
nobttfied-of-steh-petition-process-ae--ehe-—~rime--of-—inttiat

detpneion-or-shetter-care as provided in 41-5-303.
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{6) The youth court judge may also admit the youth to

bail in accordance with Title 46, chapter 9,"
Section 10. Section 7-32-2244, MCA, is amended to read:

"7~-32-2244. JSnvenile---detention----center----standards

Detention of juveniles. <%} Juveniles may be held in a

detention center only in accordance with [section 1],
41-5-301 through 41-5-307, and 41-5-309.

t23--Petentton—centers-that~hotd-juventies--must-—compty
with-~—the---standards---for--~the—-detention--of--Juvenitss
promuigated-py-+the-department-of-famity-services:"

Section 11. Section 53-30-229, MCA, is amended to read-

"53-30-229. Hearing on alleged viclation of aftercare
agreement —- right to appeal outcome. {1) When it is alleged
by an aftercare counselor that a youth has violated the
terms of his aftercare agreement, the youth shat* must be
granted a hearing at the site of the alleged violation or in
the county where in which the youth is residing or is found
within 10 days after notice has been served on the youth or
the youth i1s detained, whichever is earlier. The purpose of
the hearing is to determine whether the youth committed the
violation and, if so, whether the viclation is of such a
nature that he should be returned to the youth correcticnal
facility from which he was released or a different plan for
treatment should be pursued by the department of Ffamily

services,
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(2) The vyouth, upon advice of an attorney, may waive
hig right te a hearing.

{3) With regard to this hearing, the youth snatt must
be given:

(a) written notice o¢of the alleged violaticn of his
aftercare agreement, including notice of the purpose of the
hearing;

{b) disclosure of the evidence against him and the
facts constituting the alleged wviolation:

{c) opportunity to be heard in person aand to present
witnesses and documentary evidence to controvert the
evidence against him and to show that there are compelling
reasons that justify or mitigate the wviolation;

{d) opportunity to have the referee subpoena witnesses;

te) the right to confront and cross-examine adverse
witnesses;

{f) the right tc be represented by an attorney;

{g} a record of the hearing; and

{h} notige that a written statement as to the evidence
relied upon in reaching the final decision and the reasons
for the final decision will be provided by the referee.

{4) The department shall appoint a referee, who may not
be an employee of the department, to conduct the hearing. In
the conduct of the hearing, the department may request the

county attorney's assistance as necessary. The department
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shall adopt rules necessary to effect a prompt and full
review.

(5) If the referee finds, by a preponderance of the
evidence, that the youth did in fact commit the wviolation,
he shall make a recommendation to the department for the
placement of the youth. In making this recommendation, the
referee may consider mitigating circumstances. Final
approval rests with the department and must be made within
10 days of the referee's recommendation.

{6) The youth may appeal from the decision at the
hearing to the district ceourt of the ceocunty in «which the
hearing was held by serving and filing a notice of appeal
with the court within 10 days of the department's decision.
The youth may obtain a written transcript of the hearing
from the department by giving written notice of appeal. The
district court, uypon receipt of a notice of appeal, shall
order the department to promprtly certify to the court a
record of all proceedings before the department and shaill
proceed to a prompt hearing on the appeal based upon the
reccrd on appeal. The decision of the department may not be
altered except for abuse of discretion or manifest
infustice.

(7) Pending the hearing on a violation and pending the
department’'s decision, a4 youth may not be detained except

whnen his detenticn or care is required to protect the person
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er property of the youth or of others or he may abscond or
be removed from the community. The department shall
determine the pPlace and manner of detention and is
responsible for the cost of the detention. Procedures for
taking into custody and detention of a youth charged with
violation of his aftercare agreement are as provided in
41-3-1111, 41-5-303t2¥y--chrough-{6¥, 41-5-306, and 4i-5-3688
[section 1].

(8) If the decision is made to return the youth to tte
youth correctional facility from which he was released and
the youth appeals that decisicn, he shall await the outcome
of the appeal at the facility.™

Section 12. section 14, Chapter 434, Laws of 1989, is
amended to read:

"Section l4. Section 16, Chapter 475, Laws of 1987, is
amended to read:

"Section 16. Effective dates -—— termination date. (1)
Except as provided in subsections {2} and (3), sections 1
through 12 are effective October 1, 1987.

(2) The bracketed language in subsection (9) of section
1l is effective July 1, #9591 1992,

{3) The bracketed language in subsection {3} of section
9 terminates July 1, 199% 1992.""

Section 13. section 17, Chapter 434, Laws of 1989, is

amended to read:
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“Section 17. Effective date dates. fSections-5-and-F-sf

this-acti-are (1) [Section 7] is effective July 1, 1951.

(2) ({Section 5] is effective July 1, 1992."

NEW SECTION. Section 14. Repealer. Section 41-3-308,
MCA, is repealed,

NEW SECTION. Section 15. codification instruction. (1)
[Sections 1 and 4] are intended to be codified as an
integral part of Title 41, chapter 5, part 3, and the
provisions of Title 41, chapter 5, part 23, apply ‘o
[sections 1 and 4].

{2) Section 41-3-1111, W™CA, is intended to ts
renumbered and codified as an integral part of Title 11,
chapter 5, part 3.

NEW SECTION. Section 16. Effective dates. (1}
{Sections 12, 13, 15, and this section] are effective July
L, 1951.

(2) [Sections 1 through 11 and 14] are effective July

1, 189%z2.

NEW SecTION. SECTION 17. COORDINATION INSTRUCTION. IF

SENATE BILL NO, 37 IS NOT PASSED AND APPROVED, THEN [THIS

ACT] IS VOID.

-End~
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