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SENATE BILL NO. 38 

INTRODUCED BY HALLIGAN 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON ADULT AND JUVENILE DETENTION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE 24-HOUR 

STATUTORY PERIOD FOR HOLDING A YOUTH IN JAIL; TO PROHIBIT 

THE DETENTION OF A YOUTH IN JAIL EXCEPT UNDER CERTAIN 

CIRCUMSTANCES; TO ALLOW A 6-HOUR EXCEPTION FOR HOLDING A 

YOUTH IN JAIL FOR THE PURPOSE OF IDENTIFICATION, PROCESSING, 

OR TRANSFER OF THE YOUTH TO A DETENTION FACILITY OR SHELTER 

CARE FACILITY; TO PROVIDE A LIMITED 24-HOUR EXCEPTION FOR 

THE DETENTION OF A YOUTH IN JAIL PENDING A PROBABLE CAUSE 

HEARING; TO CLARIFY DETENTION PROCEDURES FOLLOWING A 

PROBABLE CAUSE HEARING; AMENDING SECTIONS 7-32-2244, 

41-5-103, 41-5-206, 41-5-303, 41-5-306, 41-5-307, 41-5-309, 

41-5-502, AND 53-30-229, MCA; AMErmING SECTIONS 14 AND 17, 

CHAPTER 434, LAWS OF 1989; REPEALING SECTION 41-5-308, MCA; 

AND PROVIDING EFFECTIVE DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Youth not to be detained in 

jail -- exceptions -- time limitations. (1) A youth may not 

be detained or otherwise placed in a jail or other adult 

detention facility except as provided in 41-5-206 and this 

~,n, ,.,,,,,,. •• counn, 
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section. 

(2) A youth who has allegedly committed an offense 

that, if committed by an adult, would constitute a criminal 

offense may be temporarily detained in a jail or other adult 

detention facility for a period not to exceed: 

(a) 6 hours, but in no case overnight, for the purpose 

of identification, processing, or transfer of the youth to 

an appropriate detention facility or shelter care facility; 

or 

(b) 24 hours, excluding weekends and legal holidays, if 

the youth is awaiting a probable cause hearing pursuant to 

41-5-303. 

(3) The exception provided for in subsection (2)(b) 

applies only if: 

(a) the court having jurisdiction over the youth is 

outside a standard metropolitan statistical area; 

(b) alternative facilities are not available oc 

alternative facilities do not provide adequate security; and 

(c) the youth is kept in an area that provides 

physical, as well as sight and sound, separaLion from adults 

accused or convicted of criminal offenses. 

(4) Whenever, despite all good faith efforts to comply 

with the time limitations specified in subsection (2), the 

limitations are exceeded, this circumstance does not serve 

as grounds for dismissal of the case nor does this 

-2- INTRODUCED BILL 
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circumstance constitute a defense in a subsequent 

delinquency or criminal proceeding. 

Section 2. Section 41-5-103, MCA, is amended to read: 

"41-5-103. Definitions. Por-the-p~rposes-ot As used in 

the Montana Youth Court Act, unless the context requires 

otherwise ~tateOL th~ following definitions apply: 

(1) ''Adult~ means an individual who is 18 years of age 

or older. 

(2) ''Agency'' means any entity of state or local 

government authorized by law to be responsible for the care 

or rehabilitation of youth. 

(3) "Commit 11 means to transfer to legal custody. 

(4) "Court", when used without further qualification, 

means the youth court of the district court. 

(5) "Custodian'' means a person, other than a parent or 

guardian, to whom legal custody of the yout~ has been given 

but does not include a person who has only physical custody. 

1&._L 11 Delinquent youth" means a youth: 

(a) who has committed an offense that, if committed by 

an adult, would_constitute a criminal offense; or 

(b) who, having been placed on _erobation as a 

delinquent youth or a youth in need of supervision, violates 

any condition of his probation. 

t5tffi "Department 11 means the departrnenl of family 

services provided for in 2-15-2401. 
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18) ''Detention'' means the holding or temporary 

placement of a youth in a facility other than the youth's 

own home for the purpose of ensuring the continued custody 

of the youth at any time after the youth is taken into 

custody and before final disposition of his case. 

{9) "Detention facility" means a physically restricting 

facility designed to prevent a youth from departing at will. 

(10) "Final disposition" means the implementation of a 

court ~rder for the disposition or placement of a youth as 

e_r_c,_vided in 41-5-523. 

t6t.l.!.!l "Foster home 11 means a private residence licensed 

by the department for placement of a youth. 

t'.Jtl.1..ll 11 Guardianship" means the status created and 

defined by law between a youth and an adult with the 

reciprocal rights, duties, and responsibilities. 

(13) 11 Jail'' m~ans a fdcility use~ for the confinement of 

adults accused or convicted of criminal offenses. The term 

incll!~es a lockup or other facility used pr_~marily for the 

teJ!!P~rary confinement of adults after arrest. 

t8tl.!.!l "Judge", when used without further 

qualification, means the judge of the youth court. 

f9t~ (a) "Legal custody'' means the legal status 

created by order of a court of competent jurisdiction that 

gives a person the right and duty to: 

(i) have physical custody of the youth; 

-4-
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(ii) determine with whom the youth shall live and for 

what period; 

(iii) protect, train, and discipline the youth; and 

(iv) provide the youth with food, shelter, education, 

and ordinary medical care. 

(b) An individual granted legal custody of a youth 

shall personally exercise his rights and duties as guardian 

unless otherwise authorized by the court entering the order. 

{ 16) "Necessary .e_arties" includes the yout.b..L his 

parents, guardian, custodian, or spouse. 

t½9till.l. "Parent" means the natural or adoptive parent 

but does not include a person whose parental rights have 

been judicially terminated, nor does it include the putative 

father of an illegitimate youth unless his paternity is 

established by an adjudication or by other clear and 

convincing proof. 

t½lt-u¥ottthn--mean~--an--individttal--who-±e-!ess-than-l8 

yeare-0E-age-w±thout-re9erd-to-sex-or-emaneipat±on~ 

t±~t-u¥ottth-eourtU-means-the-eotlrt-establiehed--pttrsttant 

to--this-eha~ter-to-hear-ell-proeeedin9~-±n-whieh-a-yottth-is 

a¼¼e9ed-to-bc--a--delinqtlent--yodth,--a--yottth--in--need--e£ 

snperv±s±on,--or--a--yottth--in-need-0£-care-and-±nelttdes-the 

youth-eottrt-judge-and-probation-oef±eers~ 

tl3t-uBelinqttent-youthu-means-a-youth~ 

tat--who-hee-eorrurtitted-an-offe~~e-whieh1 -i£-eomm±tted-by 
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an-adtt¼t,-wottld-conetitute-a-er±~±nal-offense; 

tbt--who,--haY±ng--been--plaeed--on---probat±on---ae---a 

de¼inqttent-youth-or-a-yottth-±n-need-o£-~u~ervi~ion7-violate~ 

any-eondition-0£-his-~robation~ 

tl4t-u¥ottth--in--need--et-sttperYieionu-means-a-yottth-who 

eo!Ml.its-an-of£ense-prehibited-by-¼aw-whieh,-i£-eoffl.fflitted--by 

an-adtt¼t,-wott¼d-not-eenstitute-a-eriffi±nel-0£fense,-inelttdin9 

but-not-¼imited-to-a-yottth-who~ 

tat--v±oiates---any---Montane--mttn±eipa¼--or--state--law 

~e9ard¼n9-ttse-of-aleoholie-bevera9es-by-minors; 

tbt--habit~ally--disobey~--the--rea~onabie--anrl---lawf~l 

demands--0£-his-parents,-foster-perent~,-phys±ea¼-ettstodian, 

or-9ttardian-or-±s-un9overnab¼e-and-beyond-their-eontro¼; 

tet--being-subjeet-to-eompttlsory-sehoo½--attendanee,--is 

habitttaliy-truant-from-sehool;-or 

tdt--has-committed-any-0£-the-aets-of-a-delinqtlent-yottth 

bttt-whom-the-yottth-eottrt-±n-its-diseretion-ehooses-to-regard 

as-a-youth-in-need-of-supervis±ono 

f½5t-uYouth-±n-need-o£-eare 0 -means-a-yottth-as-defined-in 

4i-3-l8z7 

t½6t-neustodian~--meens--e-person-other-than-a-parent-or 

9ttard±an-to-whem-le9al-ettstody-of-the-yottth-has--been--9iven 

bttt-do~s-not-inelnde-a-person-who-has-·onty-phy~ieel-eustodyo 

t±1t-llNeee~sary-p~rtiesn-±neltlde-the-yo~tr.,-his-parents, 

gttardtan,-e~~todian,-or-~potl~e, 

-b-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0038/01 

f¼8t-us~nte---youth---correctionai---£ae±i±tyn--means--a 

residentia¼-£aei¼ity-fo~-ehe--rehabiiitat±on--ef--de¼inqtlent 

yottth--9tteh-a9-Pine-Hi¼¼~-~ehoo¼-in-Miies-€i~y,-a"d-Motlntain 

V¼ew-sehoo¼-in-Heienao 

(18) "Restitution" means payments in cash to the victim 

or with services to the victim or the general community when 

these payments are made pursuant to an informal adjus~men~ 

consent decree, or other youth court order. 

(19) "Serious juvenile offender" means a y_outh who has 

committed an offense that would be considered a felony 

offense if committed by an adult and that is an offense 

against a person, an offense against property, or an offense 

involving dangerous dcugs. 

t¼9t.11..Ql 11 Shelter care" means the temporary substitute 

care of youth in physically unrestricting facilities. 

(21) "Shelter care facility 11 means a facility used for 

the shelter care of youth. _1!'_~~- _term is limited to the 

facilities enumerated in 41-5-306(1). 

tr0t-uBetentionu-means-the-temporary-sttb~tittlte-eare--of 

yo~th-in-~hysieally-restrieting-feeilitie~. 

tllt-neetention-feeilityu-means-e-phys±eelly-restrieting 

fse±lity-rlesigned-to-prevent-e-yottth-from-deperting-at-willo 

tirt-uRestittttionll--means-payment~-in-ea~h-te-the-vietim 

or-with-serv±ees-te-the-~iet±m-or-the-general-eomrn~n±ty-when 

these-peyments-are-made-pursttant-to-an-informal--adjtl~tment, 
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eonsent-deeree,-or-other-yottth-eourt-ordero 

(22) ''State youth correctional facility'' means a 

residential facility for the rehabilitation of delinquent 

youth, such as the Pine Hills school in Miles City and the 

Mountain View school in Helena. 

(23) 11 Substitute care'' means full-time care of youth in 

a residential setting for the purpose of providing food, 

sheller, security and safety, guidance, direction, andL if 

necessary, treatment to youth who are removed from or are 

without the care and supervision of their parents or 

guardian. 

(24) 11 Youth'' means an individual who is lpss than 18 

y_~~_rs of age without regard-~~---~~~- gr --~-~_ncipation. 

( 25) "~outh court" means the court established ~~-~uant 

to this chapter to hear all proceedings in which a youth is 

alleged to be a delinquent yo11th, a ~outh in need of 

§,_~ervision, __ or ___ a _ _youth in _nee~ of care and includes the 

youth court judge and probation officers. 

tr4t-user±o~s--j~venile--o£fendertt-mean~-a-yottth-who-ha~ 

committed-an --0£ £ense-a9e i nst-t:he-- per~on,-an-o££en~e--again!3t 

property,--o~--an--of£ense--±nvoiving--dhngerotls-drttg~-whie~ 

wett±d-be-eon~idered-8-felony--offen~e--if--e~mmitted--by--en 

adtllb 

(26) "Youth detention facilit_y_" __ ._!l~t_.-·an~_ a detention 

facilit_y_that:_ 

-8-
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{a) is operated, administered, and staffed separately 

and independently of a jail; and 

(b) is used exclusively for the lawful detention of 

alleged or adjudicated delinquent youth. 

(27) "Youth in need of care'' has the meaning provided 

for in 41-3-102. 

(28) ''Youth in need of supervision'' means a youth who 

commits an offense prohibited by law that, if committed by 

an adult, would not constitute a criminal offense, including 

but not limited to a youth who: 

W violates any Montana munici£al or state law 

regarding use of alcoholic beverages by minors; 

(b) habitually disobeys the reasonable and lawful 

demands of his parents, foster parents, physical custodian, 

or guardian or is beyond control; 

[c) being subject to compulsory sch~a~tendance, is 

habitually truant from school: or 

(d) has committed any of the acts of a delinquent youth 

but whom the youth court, in its discr~~ion, chooses to 

regard as a youth in need of supervision.'' 

Section 3. Section 41-5-303, MCA, is amended to read: 

"41-5-303. (Temporary) Rights of youth taken into 

custody questioning hearing for probable cause --

detention. (1) When a youth is taken into custody for 

questioning upon a matter which could result in a petition 

-9-
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alleging that the youth is either delinquent or in need of 

supervision, the following requirements must be met: 

{a) The youth shall be advised of his right against 

self-incrimination and his right to counsel. 

(b) The youth may waive such rights under the following 

situations: 

(i} when the youth is 16 years of age or older, the 

youth may make an effective waiver; 

(ii} when the youth is under the age of 16 years and the 

youth and a parent or guardian agree, they may make an 

effective waiver; and 

(iii) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

(c) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A youth who has been taken into custody may not be 

held longer than 24 hours, excluding weekends and legal 

holidays, unlPss a hearing has been held by the court, a 

-10-
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justice of the peace, a municipal or city judge, or a 

magistrate to determine whether there is probable cause to 

believe he is a delinquent youth or a youth in need of 

supervision. If a hearing under this subsection is held by a 

justice of the peace, a municipal or city judge, or a 

magistrate, a record of the hearing shall be made by a court 

reporter or by a tape recording of the hearing. 

(3) At the probable cause hearing, the youth shall be 

informed of his constitutional rights and his rights under 

this chapter. 

(4) A parent, guardian, or legal custodian of the youth 

may be held in contempt of court for failing to be present 

at the probable cause hearing, unless he: 

(a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

(5) At the probable cause hearing, a guardian ad litem 

may be appointed as provided in 41-5-512. 

(6) If it is determined that there is probable cause LO 

believe the youth is delinquent or is a youth in need of 

supervision and if the youth meets the criteria ir, 41-5-305, 

the youth may be placed in a shelter care facility or 

detention facility as provided in 41-5-306. If probable 

cause is not found, the youth must be immediately released. 

41-5-303. (Effective July 1, ½991 1992) Rights of youth 
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taken into custody -- questioning -- hearing for probable 

cause -- detention. (1) When a youth is taken into custody 

for questioning upon a matter wh±ert !_1".!~_t_ could result in a 

petition alleging that the youth is either~ delinquent 

youth or a youth in need of supervision, the following 

requirements must be met: 

(a) The youth ~ha%~ must be advised of his right 

against self-incrimination and his right to counsel. 

(b) The youth may waive ~tleh these rights under the 

following situations: 

(i) when the youth is 16 years of age or aider, the 

youth may make an effective waiver; 

(ii) when the youth is under the age of 16 years and the 

youth and a parent or guardian agree, they may make an 

effective waiveri and 

(i1i) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

(c) The investigating officer, probation officer, or 

person assigned to give notice shall irrunediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

-12-
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by the youth must be notified. 

(2) A-yottth-who-ha~-been-ta~e"-tnto-ett~tody-may-not--be 

he~d--lon9er--than--~4--hottr97--exeltldin9-wee~end9-8nd-lega¼ 

hol±days,-an¼ess-a-hearing-has-been held--by--the--coart,--a 

jttstiee--0£--the--peace,--a--fflttnic±pal--or--eity-;ad9e7-or-a 

mag±strete Unless a youth has been released, a hearing must 

be held within 24 hours after the youth is taken into 

custody, excluding weekends and legal holidays, to determine 

whether there is probable cause to believe he that the youth 

is a delinquent youth or a youth in need of supervision. 

{3) The probable cause hearing required under 

subsection (2) may be held by the youth court, a justice of 

the peace, a municipal or city judge, or a magistrate having 

jurisdiction in the case as provided in 41-5-203. If a the 

probable cause hearing ttnder-ehi~-eubeect±o" is held by a 

justice of the peace, a municipal or city judge, or a 

magistrate, a record of the hearing shalt must be made by a 

court reporter or by a tape recording of the hearing. 

t3tl.il At the probable cause hearing, the youth ~hBl< 

must be informed of his constitutional rights and his rights 

under this chapter. 

t4till A parent, guardian, or legal custodian of the 

youth may be held in contempt of court for failing to be 

present at or to participate in the probable cause hearing, 

unless he: 
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{a} cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

tStill At the probable cause hearing, a guardian ad 

litem may be appointed as provided in 41-5-512. 

f6tJ.1.l If it is determined that there is probable cause 

ta believe the youth is~ delinquent youth or is a youth in 

need of supervision, the court having jurisdiction in the 

case shall determine whether the youth shou~d be retained in 

custod~~- the court determines tha_t continued custody of 

the youth is necessary and if the youth meets the criteria 

in 41-5-305, the youth may be placed in a ~helter-eare 

fae~¼ity-o~ detention facility or shelter care facility as 

provided in 41-5-306 but may not be placed in a jail or 

other facility used for the confinement of adults accused or 

convicted of criminal offenses. 

l!!_l If probable cause is not found, or if a probable 

~ause hearing is not held within the time specified in 

subsection (2), the youth must be immediately released from 

custody." 

NEW SECTION. Section 4. Probable cause hearing 

telephonic proceeding authorized. A probable cause hearing 

may be conducted by telephone if other means of conducting 

the hearing are impractical. All written orders and findings 

of the court in a hearing conducted by telephone must bear 

-14-
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the name of the judge or magistrate presiding in the case 

and the hour and date the order or findings were issued. 

Section 5. Section 41-5-306, MCA, is amended to read: 

"41-5-306. (Temporary) Place of shelter care or 

detention. (l) After a probable cause hearing provided for 

in 41-5-303, a youth alleged to be a youth in need of 

supervision may be placed only in: 

(a) a 

41-3-1102; 

licensed youth foster home as defined in 

{b) a facility operated by a licensed child welfare 

agency; or 

(C) a 

41-3-1102. 

licensed youth group home as defined in 

(2) A youth alleged to be in need of care shall be 

placed only in the facilities stated in subsection (1) of 

this section and shall not be placed in a jail or other 

facility intended or used for the detention of adults 

charged with criminal offenses. 

(3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a deJinquent youth may be 

placed only in the facilities described in subsection (1), 

in a detention facility, or in a jail or other facility for 

the detention of adults only if the facilities in subsection 

I l) are not available or do not provide adequate security 

and the detention is in an area physically and visually 
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separate and removed from that of adults. (Terminates July 

1, ±99± 1992--sec. 14, Ch. 434, L. 1989.) 

41-5-306. (Effective July 1, ±99± 1992) Place of 

shelter care or detention. (1) After a probable cause 

hearing provided for in 41-5-303, a youth alleged to be a 

youth in need of supervision may be placed only in: 

(a) a licensed youth foster home as 

41-3-1102; 

defined in 

(b) a facility operated by a licensed child welfare 

agency; or 

(c) a licensed youth group home 

41-3-1102, 

as defined in 

(2) A youth alleged to be ~outh in need of care shall 

~ be placed only in the facilities stated in subsection 

(1) of-th±e-~eetioft and ~h~i~ ~ not be placed in a jail or 

other facility intended or used for the detel"l~i-ol"I 

confinement o[ adults ehttrged-with accused or convicted of 

criminal offenses. 

(3} After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (1) or 

in a youth detention facility a~-defined-in-•%-S-¼83." 

Section 6. Section 41-5-206, MCA, is amended to read: 

"41-5-206. Transfer to criminal court. (1) After a 

petition ha~ been filed alleging delinqt1ency, the court may, 
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upon motion of the county attorney, before hearing the 

petition on its merits, transfer the matter of prosecution 

to the district court if: 

(al (i) the youth charged was 12 years of age or more 

at the time of the conduct alleged to be unlawful and the 

unlawful act would constitute sexual intercourse without 

consent as defined in 45-5-503, deliberate homicide as 

defined in 45-5-102, e~ mitigated deliberate homicide as 

defined in 45-5-103, or the attempt, as defined in 45-4-103, 

of either deliberate or mitigated deliberate homicide if the 

act had been committed by an adult; or 

(ii) the youth charged was 16 years of age or more at 

the time of the conduct alleged to be unlawful and the 

unlawful act is one or more of the following: 

(A) negligent homicide as defined in 45-5-104; 

(Bl arson as defined in 45-6-103; 

(C) aggravated or felony assault 

45-5-202; 

(D) robbery as defined in 45-5-401; 

as defined in 

(El burglary or aggravated burglary as defined in 

45-6-204; 

(F) aggravated kidnapping as defined in 45-5-303; 

(G) possession of explosives as defined in 45-8-335; 

(H) criminal sale of dangerous drugs as included in 

45-9-101; 
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(II attemptL as defined in 45-4-103L of any of the acts 

enumerated in subsections ( 1 I (a)( ii)( A) through 

(1) (a)(ii)(HI; 

(b) a hearing on whether the transfer should be made is 

held in conformity with the rules on a hearing on a petition 

alleging delinquency, except that the hearing will be ~o 

conducted by the youth court without a jury; 

{c) notice in writing of the time, place, and purpose 

of the hearing is given to the youth, his counsel, and his 

parents, guardian, or custodian at least 10 days before the 

hearing; and 

(d) the court finds upon the hearing of all relevant 

evidence that there is probable cause to believe that: 

(i) the youth committed the delinquent act alleged; 

(ii} the seriousness of the offense and the protection 

of the community require treatment of the youth beyond that 

afforded by juvenile facilities: and 

(iii) the alleged offense was committed in an 

aggressive, violent, or premeditated manner, 

{2) In transferring the matter of prosecution to the 

district court, the court may also consider the following 

factors: 

(a) the sophistication and maturity of the youth, 

determined by consideration of his home, environmental 

situation, and emotional attitude and pattern of living: 
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(b) the record and previous history of the youth, 

including previous contacts with the youth court, law 

enforcement agencies, youth courts in other jurisdictions, 

prior periods of probation, and prior commitments to 

juvenile institutions. However, lack of a prior juvenile 

history with youth courts will not of itself be grounds for 

denying the transfer. 

(3) The court shall grant the motion to transfer if the 

youth was 16 years old or older at the time of the conduct 

alleged to be unlawful and the unlawful act would constitute 

deliberate homicide as defined in 45-5-102, mitigated 

deliberate homicide as defined in 45-5-103, or the attempt, 

as defined in 45-4-103, of either deliberate or mitigated 

deliberate homicide if the act had been committed by an 

adult. 

(4) Upon transfer to district court, the judge shall 

make written findings of the reasons why the jurisdiction of 

the youth court was waived and the case transferred to 

district court. 

(5) The transfer terminates the jurisdiction of the 

youth court over the youth with respect to the acts alleged 

in the petition. No ~ youth may not be prosecuted in the 

district court for a criminal offense originally subject to 

the jurisdiction of the youth court unless the case has been 

transferred as provided in this section. 
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(6) Upon order of the youth court transferring the case 

to the district court, the county attorney shall file the 

information against the youth without unreasonable delay. 

(7) Any offense not enumerated in subsection (1) that 

arises during the commission of a crime enumerated in 

subsection (1) may be: 

(a) tried in youth court; 

(b) transferred to district court with an offense 

enumerated in subsection {l), upon motion of the county 

attorney and order of the youth court judge. 

(8) If a youth is found guilty in district court of any 

of the offenses transferred by the youth court and is 

sentenced to the state prison, his commitment ehe½t must be 

to the department of institutions~ which The department 

shall confine the youth in whatever institution it considers 

proper, including a state youth correctional facility under 

the procedures of 53-30-212; however, no youth under 16 

years of age may be confined in the state prison. 

(9) A youth whose case is transferred to district court 

may nol be detained or otherwise placed in an a jail or 

other adult detention facility before final disposition of 

the his case unless the-yotlth-eotlrt-jttdge-dete~mi"ee-that: 

(a) the-yettth alternative facilities do not provide 

adequate security; and 

(b) det~ntion--in--the--odttit--faeility--¼~--in-an-nrea 
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pftys±ea%%y,-attra¼¼y7 -and--Yi~tta¼±y--sepa~ace--£rom--that--of 

adttlts the youth is kept in an area that provides physical, 

as well as sight and sound, separation from adults accused 

or convicted of criminal offenses." 

Section 7. Section 41-5-307, MCA, is amended to read: 

•41-5-307. Release or delivery from custody. (1) 

Whenever a peace officer believes, on reasonable grounds, 

that a youth can be released to a person who has custody of 

the youth, then the peace officer may release the youth to 

that person upon receiving a written promise from the person 

to bring the youth before the probation officer at a time 

and place specified in the written promise, or a peace 

officer may release the youth under any other reasonable 

circumstances. 

(2) Whenever the peace officer believes, on reasonable 

grounds, that the youth must be detained, the peace officer 

m~st shall notify the probation officer immediately and 

shall, as soon as practicable, provide the probation officer 

with a written report of his reasons for holding that the 

youth in ettstody detention. If it is necessary to hold the 

youth pending appearance before the youth court, then the 

youth must be held in some ~ place that--hes--been of 

detention approved by the youth court and-i~-eompleteTy 

sepereted--f~om--ad~¼t--o£fenders. If the peace officer 

believes that the youth must be sheltered, the peace officer 

-21-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0038/01 

shall notify the probation officer immediately and shall 

provide a written report of his reasons for placing the 

youth in shelter care. If the youth is then held, the youth 

must be she¼tered-in--D--pTaee placed in a shelter care 

facility approved by the youth court." 

Section 8. Section 41-5-309, MCA, is amended to read: 

•41-5-309. Bail. A youth placed in a detention or 

shelter care fae½lity may be released on bail. The court 

shall use the provisions of Title 46, chapter 9, as 

guidance. In determining the amount of bail, the court shall 

consider the financial ability of the youth and the parents 

or legal custodian of the youth.'' 

Section 9. Section 41-5-502, MCA, is amended to read: 

•41-5-502. Summons. (1) After a petition has been 

filed, summons ~halT must be served directly to: 

(a) the youth; 

(b) his parent or parents having actual custody of the 

youth or his guardian or custodian, as the case may be; and 

(c) stteh other persons as the court may direct. 

(2) The summons ~na½l ~: 

(a) require the parties to whom ~ directed to 

appear personally before the court at the time fixed by the 

summons Lo answer the allegations of the petition; 

(b) advise the parties of their right to counsel under 

the Montana Youth Court Act; and 
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(c) have attached to it a copy of the petition. 

(3) The court may endorse upon the summons an order 

directing the person or persons having the physical custody 

or control of the youth to bring the youth to the hearing. 

(4) If it appears to the court that the youth needs to 

be placed in detention or shelter care, the judge may 

endorse on the summons an order directing the officer 

serving the summons to at once take the youth into custody 

and to take him to the place of detention or shelter care 

designated by the court, subject to the rights of the youth 

and parent or person having legal custody of the youth as 

set forth in the provisions of the Montana Youth Court Act 

relating to detention and shelter care 

postdetention proceedings. 

criteria and 

(5) If any youth is placed in detention or shelter care 

or--deta±ned under any provision of this chapter pending an 

adjudication, the court,-ttpon-petit±on--of--the--yeuth,--his 

parente--or--gttardtan,--or--his--eotlnse±, shall, as soon as 

practicable, conduct a ~~able cause hearing in--orde~--to 

determine-whether-the-eirettm~tanees-0£-the-ease-reqttire-stteh 

21 detention--~r--shelter--eare--and--the-form-the-detent±on-or 

22 

23 

ehe½ter-eare-shottld-takeo-A¼¼--ment±oned--part±es--shall--be 

neti£±ed--of--stteh--petttion--proeeee-at-the-time-o£-ift±tta¼ 

24 detent±on-or-she¼ter-eare as £rovided in 41-5-303. 

25 (6) The youth court judge may also admit the youth to 
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bail in accordance with Title 46, chapter 9.'' 

Section 10. Section 7-32-2244, MCA, is amended to read: 

•7-32-2244. Utt¥en±le----detention----eenter---standards 

Detention of juveniles. f¼t Juveniles may be held in a 

detention center only in accordance with 1section 1), 

41-5-301 through 41-5-307, and 41-5-309. 

t2t--Betention--eenter~--that-ho¼d-jttven±ie~-mtt~t-eomp¼y 

with--the--~ta~Oa~ds--£or---the---deteftt±on---o£---jnven±¼e~ 

prom~igated-by-the-depa~tment-ot-£ami%y-eerv±ees," 

Section 11. Section 53-30-229, MCA, is amended to read: 

•53-30-229. Bearing on alleged violation of aftercare 

agreement -- right to appeal outcome. {1) When it is alleged 

by an aftercare counselor that a youth has violated the 

terms of his aftercare agreement, the youth shall must be 

granted a hearing at the site of the alleged violation or in 

the county whe~e in which the youth is residing or is found 

within 10 days after notice has been served on the youth or 

the youth is detained, whichever is earlier. The purpose of 

the hearing is to determine whether the youth committed the 

violation and, if so, whether the violation is of such a 

21 nature that he should be returned to the youth correctional 

22 

23 

facility from which he was released or a different plan for 

treatment should be pursued by the department of family 

24 services. 

25 (2) The youth, upon advice of an attorney, may waive 
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his right to a hearing. 

(3) With regard to this hearing, the youth ~h~½½ must 

be given: 

(a) written notice of the alleged violation of his 

aftercare 

hearing: 

agreement, including notice of the purpose of the 

(b) disclosure of the evidence against him and the 

facts constituting the alleged violation; 

(c) opportunity to be heard in person and to present 

witnesses and documentary evidence to controvert the 

evidence against him and to show that there are compelling 

reasons that justify or mitigate the violation~ 

(d) opportunity to have the referee subpoena witnesses; 

(e) the right to confront and cross-examine adverse 

witnesses; 

(f) the right to be represented by an attorney; 

(g) a record of the hearing; and 

(h) notice that a written statement as to the evidence 

relied upon in reaching the final decision and the reasons 

for the final decision will be provided by the referee. 

(4) The department shall appoint a referee, who may not 

be an employee of the department, to conduct the hearing. In 

the conduct of the hearing, the department may request the 

county attorney's assistance as necessary. The department 

shall adopt rules necessary to effect a prompt and full 
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review. 

(5) If the referee finds, by a preponderance of the 

evidence, that the youth did in fact commit the violation, 

he shall make a recommendation to the department for the 

placement of 

referee may 

the youth. In making this recommendation, the 

consider mitigating circumstances. Final 

approval rests with the department and must be made within 

10 days of the referee's recommendation. 

(6) The youth may appeal from the decision at the 

hearing to the district court of the county in which the 

hearing was held by serving and filing a notice of appeal 

with the court within 10 days of the department's decision. 

The youth may obtain a written transcript of the hearing 

from the department by giving written notice of appeal. The 

district court, upon receipt of a notice of appeal, shall 

order the department to promptly certify to the court a 

record of all proceedings before the department and shall 

proceed to a prompt hearing on the appeal based upon the 

record on appeal. The decision of the department may not be 

altered except 

injustice. 

for abuse of discretion or manifest 

(7) Pending the hearing on a violation and pending the 

department 1 s decision, a youth may not be detained except 

when his detention or care is required to protect the person 

or property of the youth or of others or he may abscond or 

-26-
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The department 

detention and 

shall 

is 

responsible for the cost of the detention. Procedures for 

taking into custody and detention of a youth charged with 

violation of his aftercare agreement are as provided in 

41-3-1111, 41-5-303tit-thr~ugh-t6}, 41-5-306, and 4½-5-300 

[section l]. 

(Bl If the decision is made to return the youth to the 

youth correctional facility from which he was released and 

the youth appeals that decision, he shall await the outcome 

of the appeal at the facility." 

Section 12. Section 14, Chapter 434, Laws of 1989, is 

amended to read: 

"Section 14. Section 16, Chapter 475, Laws of 1987, is 

amended to read: 

"Section 16. Effective dates -- termination date. (1) 

Except as provided in subsections (2) and (3), sections 1 

through 13 are effective October l, 1987. 

(2) The bracketed language in subsection (5) of section 

l is effective July 1, ½99½ 1992. 

(3) The bracketed language in subsection (3) of section 

22 9 terminates July 1, ¼99¼ 1992. 1111 

23 Section 13. Section 17, Chapter 434, Laws of 1989, is 

24 amended to read: 

25 ''Section 17. Effective dBte dates. fSeetieft9-5-end-1-of 
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th±~-aett-are (1) [Section 7] is effective July 1, 1991. 

(2) [Section 5] is effective July 1, 1992.'' 

NEW SECTION. Section 14. Repealer. Section 41-5-308, 

MCA, is repealed. 

NEW SECTION. Section 15. Codification instruction. (1) 

[Sections 1 and 4] are intended to be codified as an 

integral part of Title 41, chapter 5, part 3, and the 

provisions of Title 41, chapter 5, part 3, apply to 

[sections 1 and 4]. 

(2) Section 41-3-1111, MCA, is intended to be 

renumbered and ccdified as ar. integral part of Title 41, 

chapter 5, part 3. 

NEW SECTION. Section 16. Effective dates. ( 1) 

{Sections 12, 13, 15, and this section) are effective July 

1, 1991. 

(2) [Sections 1 through 11 and 14] are effective July 

1, 1992. 

-End-
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SENATE BILL NO. 38 

INTRODUCED BY HALLIGAN 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON ADULT AND JUVENILE DETENTION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE 24-HOUR 

STATUTORY PERIOD FOR HOLDING A YOUTH IN JAIL; TO PROHIBIT 

THE DETENTION OF A YOUTH IN JAIL EXCEPT UNDER CERTAIN 

CIRCUMSTANCES; TO ALLOW A 6-HOUR EXCEPTION FOR HOLDING A 

YOUTH IN JAIL FOR THE PURPOSE OF IDENTIFICATION, PROCESSING, 

OR TRANSFER OF THE YOUTH TO A DETENTION FACILITY OR SHELTER 

CARE FACILITY; TO PROVIDE A LIMITED 24-HOUR EXCEPTION FOR 

THE DETENTION OF A YOUTH IN JAIL PENDING A PROBABLE CAUSE 

HEARING; TO CLARIFY DETENTION PROCEDURES FOLLOWING A 

PROBABLE CAUSE HEARING; AMENDING SECTIONS 7-32-2244, 

41-5-103, 41-5-206, 41-5-303, 41-5-306, 41-5-307, 41-5-309, 

41-5-502, AND 53-30-229, MCA; AMENDING SECTIONS 14 AND 17, 

CHAPTER 434, LAWS OF 1989; REPEALING SECTION 41-5-308, MCA; 

AND PROVIDING EFFECTIVE DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Youth not to be detained in 

jail -- exceptions -- time limitations. (1) A youth may not 

be detained or otherwise placed in a jail or other adult 

detention facility except as provided in 41-5-206 and this 

~= ,..,,,,,.., councu 
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section, 

(2) A youth who has allegedly committed an offense 

that, if committed by an adult, would constitute a criminal 

offense may be temporarily detained in a jail or other adult 

detention facility for a period not to exceed: 

(a) 6 hours, but in no case overnight, for the purpose 

of identification, processing, or transfer of the youth to 

an appropriate detention facility or shelter care facility; 

or 

(b) 24 hours, excluding weekends and legal holidays, if 

the youth is awaiting a probable cause hearing pursuant to 

41-5-303. 

(3) The exception provided for in subsection (2)(b) 

applies only if: 

(a) the court having jurisdiction over the youth is 

outside a standard metropolitan statistical area; 

(b) alternative facilities are not available or 

alternative facilities do not provide adequate security; and 

(C) the youth is kept in an area that provides 

physical, as well as sight and sound, separation from adults 

accused or convicted of criminal offenses, 

(4) Whenever, despite all good faith efforts to comply 

with the time limitations specified in subsection (2), the 

limitations are exceeded, this circumstance does not serve 

as grounds for dismissal of the case nor does this 

SECOND READING 
-2- SB 38 
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circumstance constitute a defense in a subsequent 

delinquency or criminal proceeding. 

Section 2. Section 41-5-103, MCA, is amended to read: 

"41-5-103. Definitions. Por-tne-p~rpo~e~-er As used in 

the Montana Youth Court Act, unless the context requires 

otherwise ~tatedL the following definitions apply: 

(1) "Adult'' means an individual who is 18 years of age 

or older. 

(2) "Agency" means any entity of state or local 

government authorized by law to be responsible for the care 

or rehabilitation of youth. 

(3) 11 Commit 11 means to transfer to legal custody. 

(4) ''Court", when used without further qualification, 

means the youth court of the district court. 

(5) "Custodian 11 means a person, other than a parent or 

guardian, to whom legal custody of the youth has been given 

but does not include a person who has only physical custody. 

(6) 11 Delinguent youth" means a youth: 

(a) who has committed an offense that, if committed by 

an adultLwould constitute a criminal of_Jense; or 

(b) who, having been placed on E_robation as a 

delinquent youth or a youth in need of supervision, violates 

any condition of his probation. 

tStiZ.l "Department" means the department of family 

services provided for in 2-15-2401. 

-3- SB 38 
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{ 8) 11 Detention 11 means the holding or temporary 

placement of a youth IN THE YOUTH'S HOME UNDER HOME ARREST 

~ in a facility other than the youth's own home for the 

purpose of ensuring the continued custody of the youth at 

any time after the youth is taken into custody and before 

final disposition of his case. 

{9) "Detention facility" means a physically restricting 

facility designed to prevent a youth from departing at will. 

(10) "Final disposition"~ means the implementation of a 

court order for the disposition or placement of a youth as 

provided in 41-5-523. 

f6t~ 11 Foster home" means a private residence licensed 

by the department for placement of a youth. 

t7tl!ll "Guardianship 0 means the status created and 

defined by law between a youth and an adult with the 

reciprocal rights, duties, and responsibilities. 

(13) 11 Jail 11 means a facility used for the confinement of 

adults accused or convicted of criminal offenses. The term 

includes a lockup or other facility used primarily for the 

tern~ CQ~finement of adults after arrest. 

t8t_1l._!l "Judge", when used without 

qualification, means the judge of the youth court. 

t9tl..!2J_ (a) "Legal custody" means the legal 

further 

status 

created by order of a court of competent jurisdiction that 

gives a person the right and duty to: 

-4- SB 38 
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(i) have physical custody of the youth; 

(ii) detecmine with whom the youth shall live and foe 

what peciod; 

(iii) protect, train, and discipline the youth; and 

(iv) provide the youth with food, shelter, education, 

and ordinary medical care. 

(b) An individual granted legal custody of a youth 

shall personally exercise his rights and duties as guardian 

unless otherwise authorized by the court entering the order. 

( 16) "Necessary parties 11 includes the youth, his 

parents, guardian, custodian, or spouse. 

fi::9t.illl 11 Parent 11 means the natural or adoptive parent 

but does not include a person whose parental rights have 

been judicially terminated, nor does it include the putative 

father of an illegitimate youth unless his paternity is 

established by an adjudication or by other clear and 

convincing proof. 

tllt-u¥ottth•-meafte-an-¼nd¼v¼dttai-who--is--less--than--l8 

·years-0£-age-w¼thottt-regard-to-se~-or-emaneipation• 

flit-u¥o~th--eottrtu-means-the-eourt-estabiishe0-pttrsttant 

to-this-chapter-to-hear-a¼i-proeeedings-in-whieh-a-yottth--¼s 

e½ieged--to--be--a--deiinqttent--yottth,--a--yottth--in-need-of 

sttpervision,-or-a-yottth-in-need-0£--eare--and--ineittdes--the 

yottth-eottrt-jttd9e-and-probation-0££ieerso 

t½3t-neeiinqttent-yottthu-means-a-yottth~ 
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tat--who-has-eolM'litted-an-o£fense-whieh,-if-eofflfflitted-by 

an-adtt¼t 7 -wottld-eonstitttte-a-er¼minal-o£fenee; 

tht--who,---havin9---been---p½aeed--on--probation--a9--a 

de¼inqttent-yottth-or-a-yottth-in-need-of-sttpervision 7 -violates 

any-eondition-0£-his-probationo 

tl4t-u¥ottth-in-need-of-sttpervisionu-meane--a--yottth--who 

eofflfflite--an-o££ense-proh±b±ted-by-law-whieh7 -i£-eonunitted-by 

an-adttlt,-wottid-not-eonst±tttte-a-eriminal-0££ense7-±fte¼ttding 

&ttt-not-iimited-to-a-yottth-who~ 

tat--v±olates--any--Montena--mttnicipai--or---state---law 

re9ardin9-nse-0£-aieoheiie-~everages-by-minors; 

tbt--h9b±tttelly---d±eebeye--the--reeeoneble--end--lewftti 

demands-o£-his-parente 7 -£o~ter-parents,-physiea¼--ettetodian7 

or-gttard±an-or-is-ttngovernable-and-beyond-their-eontrol; 

tet--be±ng--ettejeet--to-eompn¼sory-sehool-attendanee 7 -ie 

habitttally-trttant-~rom-eehool7-or 

tdt--ha9-eoll\ffl±tted-eny-0£-the-eet9-ef-a-deiinqttent-yottth 

bttt-whom-the-yottth-eottrt-in-its-diseretion-ehoosee-to-regard 

as-a-yottth-in-need-0£-ettpervieion, 

tl5t-u¥ottth-in-need-o£-earen-means-a-yottth-as-de£ifted-in 

41-3-l&r, 

ti6t-uettstodienu-meane-a-person-other-than-a--parent--or 

gttardian--to--whom-legal-ettstody-of-the-yo~th-hae-been-given 

bttt-does-not-inelttde-e-pereon-who-has-on¼y-phyeieal-ettetody, 

tl~t-"Neee~~ary-partieeu-inelttde-the-yottth,-h±s-~arente, 
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g~ardian,-ettstodian,-or-spottee. 

t¼Bt-ustate--yotte~--cor~eetienal---£aei¼ityu---mean~---a 

residentiai--£ae±t±ey--£or--the-re~ab±litat±en-o£-de¼±nqttent 

youtk-stte~-a~-Pine-H±½ls-schoo¼-±n-Mile~-€±ty;-and--Mountain 

Yiew-schoei-±n-Helene. 

(18) 11 Restitution" means payments in cash to the victim 

or with services to the victim or the general community when 

these payments are made pursuant to an informal adjust~ent, 

consent decree, or other youth court order. 

{19) "Serious juv~nile offender" means a youth who has 

committed an offense that would be consider•d a felony 

offense if committed by an adult and that is an offense 

against a person, an offense against property, or an offense 

involving dangerous drugs. 

t1=9tll.Ql '1 Shelter care" means the temporary substitute 

care of youth in physically unrestricting facilities. 

(21) "Shelter care facility" means a facility used for 

the shelter care of youth. The term is limited to the 

facilities enumerated in 41-5-306(1). 

ti6t-•Betention•--means-the-temporary-~~estitttte-eare-of 

yottth-in-physieal~y-reetriet¼ng-faeiiitieso 

t~¼t-uBetention-£aeilityu-mean9-a-phyei~a¼¼y-restrieting 

taeiiity-designed-to-pre~ent-a-yonth-£rom-d@parting-at-wii¼. 

tiit-uRestittttionu-mean~-payments-±n-ea9h-to-tbe--vietim 

or-with-ser~¼ees-to-the-vietim-er-the-genere¼-eommunity-when 
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theee--payments-are-made-pttr~ttant-to-an-intorma½-adjttstment7 

eonsent-deeree,-or-other-yottth-eottrt-order. 

( 22) 11 State youth c_Qrrectional facility" means a 

residential facility for the rehabilitation of delinquent 

youth, such as the Pine Hills school in Miles City ~d the 

Mountain View school in Helena. 

( 23) "Substitute care" means full-time care of youth in 

a residential setting for the purpose of providing food, 

shelter, security and safety, guidance, direction, andL if 

necessary, treatment to youth who are removed from or ~ 

without the care and supervision of their parents or 

guardian. 

(24) '1 Youth 11 means an individual who is less than 18 

years of age without regard to sex or emancipation. 

(25) "Youth court" means the court established pursuant 

to this chapter to hear all proceedings in which a youth is 

alleged to be a delinquent youth, a youth in need of 

supervision, or a youth in need of care and i~cl~des the 

youth court judge and probation officers. 

ti4t-userietts-;ttven¼¼e-o££enderil-means-a-yottth--w~o--has 

eoffi:Mitted--an-offen~e-agai"st-the-persen7 -aft-o££ense-aga±ft9t 

p~operty,-or-an--0££ense--±nvelvift9--dan9erott~--drtt9s--wh¼eh 

wott¼d--be--eo"~idered--a--£eio"y--e££e"~e-i£-co.mm¼eted-by-aft 

"dttlt. 

(26) "Youth detention facility" means a detention 
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facility that: 

(a) is operated, administered, and staffed separately 

and independently of a jail; and 

(b) is used exclusively for the lawful detention of 

alleged or adjudicated delinquent youth. 

(27) "Youth in need of care" has the meaning provided 

for in 41-3-102. 

(28) ''Youth in need of supervision'' means a youth who 

commits an offense prohibited by law that, if committed by 

an adult, would not constitute a criminal offense, including 

but not limited to a ~outh who: 

(a) violates any Montana municipal or state law 

regarding use of alcoholic beverages by mi~ors; 

I b) habitually disobeys the reasonable and lawful 

demands of his parents, foster parents, physical ~ustodiaf!L 

or guardian or is beyond control; 

(c) being subject to compulsory school att~dance, is 

habitually truant from school; or 

(d) has committed any of the acts of a delinquent youth 

but whom the youth court, in its discretion, chooses to 

regard as a youth in need of supervision." 

Section 3. Section 41-5-303, MCA, is amended to read: 

"41-5-303. (Temporary) 

custody -- questioning 

Rights of youth taken into 

hearing for probable cause 

detention. (1) When a youth is taken into custody for 
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questioning upon a matter which could result in a petition 

alleging that the youth is either delinquent or in need of 

supervision, the following requirements must be met: 

(a) The youth shall be advised of his right against 

self-incrimination and his right to counsel. 

(b) The youth may waive such rights under the following 

situations: 

(i) when the youth is 16 years of age or older, the 

youth may make an effective waiver; 

(ii) when the youth is under the age of 16 years and the 

youth and a parent or guardian agree, they may make an 

effective waiver; and 

(iii) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

(c) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A youth who has been taken into custody may not be 

held longer tha[1 24 hours, excluding weekends and legal 
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holidays, unless a hearing has been held by the court, a 

justice of the peace, a municipal or city judge, or a 

magistrate to determine whether there is probable cause to 

believe he is a delinquent youth or a youth in need of 

supervision. If a hearing under this subsection is held by a 

justice of the peace, a municipal or city judge, or a 

magistrate, a record of the hearing shall be made by a court 

reporter or by a tape recording of the hearing. 

(3) At the probable cause hearing, the youth shall be 

informed of his constitutional rights and his rights under 

this chapter. 

(4) A parent, guardian, or legal custodian of the youth 

may be held in contempt of court for failing to be present 

at the probable cause hearing, unless he: 

(a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

(5) At the probable cause hearing, a guardian ad litem 

may be appointed as provided in 41-5-512. 

(6) If it is determined that there is probable cause to 

believe the youth is delinquent or is a youth in need of 

supervision and if the youth meets the criteria in 41-5-305, 

the youth may be placed in a shelter care facility or 

detention facility as provided in 41-5-306, If probable 

cause is not found, the youth must be immediately released. 
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41-5-303. (Effective July 1, 1991 1992) Rights of youth 

taken into custody -- questioning hearing for probable 

cause -- detention. {l) When a youth is taken into custody 

for questioning upon a matter which that could result in a 

petition alleging that the youth is either ~ delinquent 

youth or a youth in need of supervision, the following 

requirements must be met: 

(a) The youth snail must be advised of his right 

against self-incrimination and his right to counsel. 

(b) The youth may waive s~eh these rights under the 

following situations: 

(i) when the youth is 16 years of age or older, the 

youth may make an effective waiver; 

(ii) when the youth is under the age of 16 years and the 

youth and a parent or guardian agree, they may make an 

effective waiver; and 

(iii) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

IC) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 
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through diligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A--yottth-w~e-ha~-been-taken-into-e~~tody-may-ftot-be 

he½d-io"ger-than-i4--hott~s,--exelttd±ng--weekends--and--~egal 

ho½idays,--tlnte~s--a--hearing--ha~-been held-by-the-eottrt 7 -a 

jttstiee-0£-the-peaee,--a--mnnie±pa~--or--e±ty--jttdge,--or--a 

magistrate Unless a youth has been released, a hearing must 

be held within 24 hours after the youth is taken into 

custody, excluding weekends and legal holidays, to determine 

whether there is probable cause to believe he that the youth 

is a delinquent youth or a youth in need of supervision. 

(3) The probable cause hearing required under 

subsection (2} may be held by the youth court, a justice of 

the peace, a municipal or city judge, or a magistrate having 

jurisdiction in the case as provided in 41-5-203. If e the 

probable cause hearing tt~der-thi~-~~b~e~~ie" is held by a 

justice of the peace, a municipal or city judge, or a 

magistrate, a record of the hearing 9~a±± must be made by a 

court reporter or by a tape recording of the hearing. 

t3till At the probable cause hearing, the youth ~h8ll 

must be informed of his constitutional rights and his rights 

under this chapter. 

t4till A parent, guardian, or legal custodian of the 

youth may be held in contempt of court for failing to be 

present at or to participate in the probable cause hearing, 
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unless he: 

(a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

fStill At the probable cause hearing, a guardian ad 

litem may be appointed as provided in 41-5-512. 

t6t.!2J. If it is determined that there is probable cause 

to believe the youth is~ delinquent youth or is a youth in 

need of supervision, the court having jurisdiction in the 

case shall determine whether the youth should be retained in 

custody. If the court determines that continued custody of 

the youth is necessary and if the youth meets the critetia 

in 41-5-305, the youth may be placed in a 9"el~er--ea~e 

tae±T±ty--or detention facility or shelter care facility as 

provided in 41-5-306 but may not be placed in a jail or 

other facility used for the confinement of adults accused or 

convicted of criminal offenses. 

ill If probable cause is not found 7 or if a probable 

cause.~hearing is not held within the time specified in 

sub~ection (2), the youth must be immediately released from 

custod.i'_." 

NEW SECTION. Section 4. Probable cause hearing 

telephonic proceeding authorized. A probable cause hearing 

mdy be conducted by telephone if other means of conducting 

the hearing are impractical. All written orders and findings 
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of the court in a hearing conducted by telephone must bear 

the name of the judge or magistrate presiding in the case 

and the hour and date the order or findings were issued. 

Section S. Section 41-5-306, MCA, is amended to read: 

"41-5-306. (Temporary) Place of shelter care or 

detention. (1) After a probable cause hearing provided for 

in 41-5-303, a youth alleged to be a youth in need of 

supervision may be placed only in: 

{a) a licensed youth foster home as defined in 

41-3-1102; 

(bl a facility operated by a licensed child welfare 

agency; or 

(c) a 

41-3-1102, 

licensed youth group home as defined in 

( 2) A youth alleged to be in need of care shall be 

placed only in the facilities stated in subsection {l) of 

this section and shall not be placed in a jail or other 

facility intended or used for the detention of adults 

·charged with criminal offenses. 

(3) After a probable cause hearing 

41-5-303, a youth alleged to be a delinquent 

provided for in 

youth may be 

placed only in the facilities described in subsection (1), 

in a detention facility, or in a jail or other facility for 

the detention of adults only if the facilities in subsection 

(1) are not available or do not provide adequate security 
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and the detention is in an area physically and visually 

separate and removed from that of adults. (Terminates July 

1, t99t 1992--sec. 14, Ch. 434, L, 1989,) 

41-5-306. (Effective July 1, t99t 1992) Place of 

shelter care or detention. (1) After a probable cause 

hearing provided for in 41-5-303, a youth alleged to be a 

youth in need of supervision may be placed only in: 

{a) a licensed youth foster home as defined in 

41-3-1102; 

(b) a facility operated by a licensed child welfare 

agency; or 

(C) a licensed youth group home as defined in 

41-3-1102. 

(2) A youth alleged to be a youth in need of care sha¼¼ 

~ be placed only in the facilities stated in subsection 

(l} or-~hi~-e~~~±on and she¼¼~ not be placed in a jail or 

other facility intended or used for the de~~fttioft 

confinement of adults ehar9ed-w±th accused or convicted of 

criminal offenses. 

(3) After a probable cause hearing 

41-5-303, a youth alleged to be a delinquent 

provided for 

youth may 

in 

be 

placed only in the facilities described in subsection (1) or 

in a youth detention facility 89-de£¼"ed-±ft-4%-5-l83." 

Section 6. Section 41-5-206, MCA, is amended to read: 

"41-5-206. Transfer to criminal court. (1) After a 
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petition has been filed alleging delinquency, the court may, 

upon motion of the county attorney, before hearing the 

petition on its merits, transfer the matter of prosecution 

to the district court if: 

(a) (i) the youth charged was 12 years of age or more 

at the time of the conduct alleged to be unlawful and the 

unlawful act would constitute sexual intercourse without 

consent as defined in 45-5-503, deliberate homicide as 

defined in 45-5-102, or mitigated deliberate homicide as 

defined in 45-5-103, or the attempt, as defined in 45-4-103, 

of either deliberate or mitigated deliberate homicide if the 

act had been committed by an adult: or 

(ii) the youth charged was 16 years of age or more at 

the time of the conduct alleged to be unlawful and the 

unlawful act is one or more of the following: 

(A) negligent homicide as defined in 45-5-104; 

(B) arson as defined in 45-6-103; 

(C) aggravated 

45-5-202; 

or felony assault as defined in 

(DJ robbery as defined in 45-5-401; 

(E) burglary or aggravated burglary as defined in 

45-6-204; 

(F) aggravated kidnapping as defined in 45-5-303; 

(G) possession of explosives as defined in 45-8-335; 

(H) criminal sale of dangerous drugs as included in 
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45-9-101; 

(I) attemptL as defined in 45-4-lOJL of any of the acts 

enumerated in subsections (l)(a)(ii)(A) through 

(l)(a)(ii)(H); 

(b) a hearing on whether the transfer should be made is 

held in conformity with the rules on a hearing on a petition 

alleging delinquency, except that the hearing will be to 

conducted by the youth court without a jury; 

(c) notice in writing of the time, place, and purpose 

of the hearing is given to the youth, his counsel, and his 

parents, guardian, or custodian at least 10 days before the 

hearing; and 

(d) the court finds upon the hearing of all relevant 

evidence that there is probable cause to believe that: 

(i) the youth committed the delinquent act alleged; 

(ii) the seriousness of the offense and the protection 

of the community require treatment of the youth beyond that 

afforded by juvenile facilities; and 

(iii) the alleged offense was committed in an 

aggressive, violent, or premeditated manner. 

(2) In transferring the matter of prosecution to the 

district court, the court may also consider the following 

factors: 

(a) the sophistication and maturity of the youth, 

determined by consideration of his home, environmental 
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situation, and emotional attitude and pattern of living; 

(b) the record and previous history of the youth, 

including previous contacts with the youth court, law 

enforcement agencies, youth courts in other jurisdictions, 

prior periods of probation, and prior commitments to 

juvenile institutions. However, lack of a prior juvenile 

history with youth courts will not of itself be grounds for 

denying the transfer. 

{3) The court shall grant the motion to transfer if the 

youth was 16 years old or older at the time of the conduct 

alleged to be unlawful and the unlawful act would constitute 

deliberate homicide as defined in 45-5-102, mitigated 

deliberate homicide as defined in 45-5-103, or the attempt, 

as defined in 45-4-103, of either deliberate or mitigated 

deliberate homicide if the act had been committed by an 

adult. 

(4) Upon transfer to district court, the judge shall 

make written findings of the reasons why the jurisdiction of 

the youth court was waived and the case transferred to 

district court. 

(5) The transfer terminates the jurisdiction of the 

youth court over the youth with respect to the acts alleged 

in the petition. No~ youth may not be prosecuted in the 

district court for a criminal offense originally subject to 

the jurisdiction of the youth court unless the case has been 
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transferred as provided in this section. 

(6) Upon order of the youth court transferring the case 

to the district court, the county attorney shall file the 

information against the youth without unreasonable delay. 

{7) Any offense not enumerated in subsection (1) that 

arises during the commission of a crime enumerated in 

subsection (1) may be: 

(a) tried in youth court; 

{b) transferred to district court with an offense 

enumerated in subsection (1), upon motion of the county 

attorney and order of the youth court judge. 

(8) If a youth is found guilty in district court of any 

of the offenses transferred by the youth court and is 

sentenced to the state prison, his cownitment sh8½½ must be 

to the department of institutions~ whieh The department 

shall confine the youth in whatever institution it considers 

proper, including a state youth correctional facility under 

the procedures of 53-30-212; however, no youth under 16 

years of age may be confined in the state prison. 

(9) A youth whose case is transferred to district court 

may not be detained or otherwise placed in 8ft a jail or 

other adult detention facility before final disposition of 

the his case unless the-yottth-eotlrt-jndge-deter~iftes-that: 

(a) the--yottth ~lternative facilities do not provide 

adequate security; and 
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(b) detention-i"-t~e--adtt±~--faei¼ity--¼e--±n--an--area 

phyeieat¼y 7 --attra¼iy7 --aftd--vietta¼¼y--se~a~ate--Erom-that-oE 

ad~¼ts the youth is kept in an area that provides physical, 

as well as sight and sound, separation from adults accused 

or convicted of criminal offenses.'' 

Section 7. Section 41-5-307, MCA, is amended to read: 

"41-5-307. Release or delivery from custody. ( 1) 

Whenever a peace officer believes, on reasonable grounds, 

that a ycuth can be released to a person who has custody of 

the youth, then the peace officer may release the youth to 

that person upon receiving a written promise from the person 

to bring the youth before the probation officer at a time 

and place specified in the written promise, or a peace 

officer may release the youth under any other reasonable 

circumstances. 

(2) Whenever the peace officer believes, on reasonable 

grounds, that the youth must be detained, the peace officer 

m~st shall notify the probation officer immediately and 

shall, as soon as practicable, provide the probation officer 

with a written report of his reasons for holding ~"a~ the 

youth in e~storly detention. If it is necessary to hold the 

youth pending appearance before the youth court, then the 

youth must be held in some ~ place thet--has-been of 

detention approved by the youth court ~nd--±s--eomp~eteiy 

9epareted---£rom--adn¼t--offender~. If the peace officer 
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believes that the youth must be sheltered, the peace officer 

shall notify the probation officer immediately and shall 

provide a written report of his reasons for placing the 

youth in shelter care. If the youth is then held, the youth 

must be shettered--¼n--8--p¼ae~ placed in a shelter care 

facility approved by the youth court~" 

Section 8. Section 41-5-309, MCA, is amended to read: 

•41-5-309~ Bail. A youth placed in a detention or 

shelter care £acitity may be released on bail. The court 

shall use the provisions of Title 46, chapter 9, as 

guidance. In determining the amount of bail, the court shall 

consider the financial ability of the youth and the parents 

or legal custodian of the youth." 

Section 9. Section 41-5-502, MCA, is amended to read: 

"41-5-502. Summons. (1) After a petition has been 

filed, summons shaii ~ be served directly to: 

(a) the youth; 

(b) his parent or parents having actual custody of the 

youth or his guardian or custodian, as the case may be; and 

{c) ~~e~ other persons as the court may direct. 

(2) The summons ~haii must: 

(a} require the parties to whom ~ directed to 

appear personally before the court at the time fixed by the 

summons to answer the allegations of the petition; 

(b) advise the parties of their right to counsel under 
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the Montana Youth Court Act; and 

(c) have attached to it a copy of the petition. 

(3) The court may endorse upon the summons an order 

directing the person or persons having the physical custody 

or control of the youth to bring the youth to the hearing. 

(4) If it appears to the court that the youth needs to 

be placed in detention or shelter care, the judge may 

endorse on the summons an order directing the officer 

serving the summons to at once take the youth into custody 

and to take him to the place of detention or shelter care 

designated by the court, subject to the rights of the youth 

and parent or person having legal custody of the youth as 

set forth in the provisions of the Montana Youth Court Act 

relating to detention and shelter care criteria and 

postdetention proceedings. 

(5) If any youth is placed in detention or shelter care 

or-detained under any provision of this chapter pending an 

adjudication, the court,--tt~on--~etition-oE-the-yottth,-his 

parents-or-gttardian,-or--h¼s--eottnse½ 7 shall, as soon as 

practicable, conduct a probable cause hearing in-order-to 

determine-whether-the-eirenmstanees-oE-the-ease-re~tlire-stteh 

detention-or-ehelter-eare-and--the--torm--the--detention--or 

sheiter--e8re--shott%d--take,--Aii-mentione0-parties-shai½-be 

noti£ied-oE-stteh-petition-proeess-at--the--time--oE--initial 

detention-or-9helter-eere as Erovided in 41-5-303. 
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(6) The youth court judge may also admit the youth to 

bail in accordance with Title 46, chapter 9. 11 

Section 10. Section 7-32-2244, MCA, is amended to read: 

"7-32-2244. dttveni%e---detention----eenter----standards 

Detention of juveniles. tit Juveniles may be held in a 

detention centec only in accordance with [section 1], 

41-5-301 through 41-5-307, and 41-5-309. 

tit--Betention-eenters-that-~oid-jttve~i¼~e--mtts~--comp¼y 

w±th---the---stendard9---£or---the--detefttioft--or--;ttveniles 

prom~l;eted-br-the-department-of-fami¼y-serv±ees," 

Section 11. Section 53-30-229, MCA, is amended to read: 

"53-30-229. Bearing on alleged violation of aftercare 

agreement -- right to appeal outcome. (1) When it is alleged 

by an aftercare counselor that a youth has violated the 

terms of his aftercare agreement, the youth shari ~ be 

granted a hearing at the site of the alleged violation or in 

the county whe~e in which the youth is residing or is found 

within 10 days after notice has been served on the youth or 

the youth is detained, whichever is earlier. The purpose of 

the hearing is to determine whether the youth committed the 

violation and, if so, whether the violation is of such a 

nature that he should be returned to the youth correctional 

facility from which he was released or a different plan for 

treatment should be pursued by the department of family 

25 services. 
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(2) The youth, upon advice of an attorney, may waive 

his right to a hearing. 

(3) With regard to this hearing, the youth ~~&ll must 

be given: 

(a) written notice of the alleged violation of his 

aftercare agreement, including notice of the purpose of 

hearing; 

the 

(b) disclosure of the evidence against him and the 

facts constituting the alleged violation; 

(c) opportunity to be heard in person and to present 

witnesses and documentary evidence to controvert the 

evidence against him and to show that there are compelling 

reasons that justify or mitigate the violation; 

(d) opportunity to have the referee subpoena witnesses; 

(e) the right to confront and cross-examine adverse 

witnesses; 

(f) the right to be represented by an attorney; 

(g) a record of the hearing; and 

(h) notice that a written statement as to the evidence 

relied upon in reaching the final decision and the reasons 

for the final decision will be provided by the referee. 

(4) The department shall appoint a referee, who may not 

be an employee of the department, to conduct the hearing. In 

the conduct of the hearing, the department may request the 

county attorney's assistance as necessary. The department 
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shall adopt rules necessary to effect a prompt and full 

review. 

(5) If the referee finds, by a preponderance of the 

evidence, that the youth did in fact commit the violation, 

he shall make a recommendation to the department for the 

placement of the youth. In making this 

referee may consider mitigating 

recommendation, the 

circumstances. Final 

approval rests with the department and must be made within 

10 days of the referee's recommendation. 

(6) The youth may appeal from the decision at the 

hearing to the district court of the county in which the 

hearing was held by serving and filing a notice of appeal 

with the court within 10 days of the department's decision. 

The youth may obtain a written transcript of the hearing 

from the department by giving written notice of appeal. The 

district court, upon receipt of a notice of appeal, shall 

order the department to promptly certify to the court a 

record of all proceedings before the department and shall 

proceed to a prompt hearing on the appeal based upon the 

record 

altered 

on appeal. The decision of the department may not be 

except for abuse of discretion or manifest 

injustice. 

(7) Pending the hearing on a violation and pending the 

department's decision, a youth may not be detained except 

when his detention or care is required to protect the person 
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or property of the youth or of others or he may abscond or 

be removed from the community. The department shall 

determine the place and manner of detention and is 

responsible for the cost of the detention. Procedures for 

taking into custody and detention of a youth charged with 

violation of his aftercare agreement are as provided in 

41-3-1111, 41-5-303trt--thro~gh-t6t, 41-5-306, and 4l-5-398 

(section l]. 

(8) If the decision is made to return the youth to the 

youth correctional facility from which he was released and 

the youth appeals that decision, he shall await the outcome 

of the appeal at the facility." 

Section 12. section 14, Chapter 434, Laws of 1989, is 

amended to read: 

"Section 14. Section 16, Chapter 475, Laws of 1987, is 

amended to read: 

"Section 16. Effective dates -- termination date. (1) 

Except as provided in subsections {2) and {3), sections 1 

through 13 are effective October 1, 1987. 

{2) The bracketed language in subsection (5) of section 

l is effective July 1, i99i 1992. 

(3) The bracketed language in subsection (3) of section 

23 9 terminates July 1, ¼99i 1992. 1111 

24 Section 13. Section 17, Chapter 434, Laws of 1989, is 

25 amended to read: 
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"Section 17. Effective clatt! dates. fS<!eHons-S-ancl-1-of 

this-aeti-are (1) (Section 7] is effective July 1, 1991. 

12) I Section 5 J is effective July 1, 1992." 

NEW SECTION. Section 14. Repealer. Section 41-5-308, 

MCA, is repealed. 

NEW SECTION. Section 15. Codification instruction. (1) 

[Sections 1 and 4] are intended to be codified as an 

integral part of Title 41, chapter 5, part 3, and the 

provisions of Title 41, chapter s, part 3, apply to 

[sections 1 and 41. 

(2) Section 41-3-1111, MCA, is intended to be 

renumbered and codified as an integral part of Title 41, 

chapter 5, part 3. 

NEW SECTION. Section 16. Effective dates. ( l l 

(Sections 12, 13, 15, and this section] are effective July 

l, 1991. 

(2) (Sections l through 11 and 14] are effective July 

l, 1992. 

-End-
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SENATE BILL NO. 38 

INTRODUCED BY HALLIGAN 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON ADULT AND JUVENILE DETENTION 

6 A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE 24-HOUR 

7 STATUTORY PERIOD FOR HOLDING A YOUTH IN JAIL; TO PROHIBIT 

8 THE DETENTION OF A YOUTH IN JAIL EXCEPT UNDER CERTAIN 

9 CIRCUMSTANCES; TO ALLOW A 6-HOUR EXCEPTION FOR HOLDING A 

10 YOUTH IN JAIL FOR THE PURPOSE OF IDENTIFICATION, PROCESSING, 

11 OR TRANSFER OF THE YOUTH TO A DETENTION FACILITY OR SHELTER 

12 CARE FACILITY; TO PROVIDE A LIMITED 24-HDUR EXCEPTION FOR 

13 THE DETENTION OF A YOUTH IN JAIL PENDING A PROBABLE CAUSE 

14 

15 

HEARING; TO CLARIFY DETENTION PROCEDURES FOLLOWING A 

PROBABLE CAUSE HEARING; AMENDING SECTIONS 7-32-2244, 

16 41-5-103, 41-5-206, 41-5-303, 41-5-306, 41-5-307, 41-5-309, 

17 41-5-502, AND 53-30-229, MCA; AMENDING SECTIONS 14 AND 17, 

18 CHAPTER 434, LAWS OF 1989; REPEALING SECTION 41-5-308, MCA; 

19 AND PROVIDING EFFECTIVE DATES." 

20 

21 

22 

23 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Youth not to be detained in 

jail -- esceptions -- ti■e limitations. (l) A youth may not 

24 be detained or otherwise placed in a jail or other adult 

25 detention facility except as provided in 41-5-206 and this 

~ ... , .... ,,, ... ,,,._ 
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INTRODUCED BY HALLIGAN 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON ADULT AND JUVENILE DETENTION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE 24-HOUR 

STATUTORY PERIOD FOR HOLDING A YOUTH IN JAIL; TO PROHIBIT 

THE DETENTION OF A YOUTH IN JAIL EXCEPT UNDER CERTAIN 

CIRCUMSTANCES; TO ALLOW A 6-HOUR EXCEPTION FOR HOLDING A 

YOUTH IN JAIL FOR THE PURPOSE OF IDENTIFICATION, PROCESSING, 

OR TRANSFER OF THE YOUTH TO A DETENTION FACILITY OR SHELTER 

CARE FACILITY; TO PROVIDE A LIMITED 24-HOUR EXCEPTION FOR 

THE DETENTION OF A YOUTH IN JAIL PENDING A PROBABLE CAUSE 

HEARING; TO CLARIFY DETENTION PROCEDURES FOLLOWING A 

PROBABLE CAUSE HEARING; AMENDING SECTIONS 7-32-2244, 

41-5-103, 41-5-206, 41-5-303, 41-5-306, 41-5-307, 41-5-309, 

41-5-502, AND 53-30-229, MCA; AMENDING SECTIONS 14 AND 17, 

CHAPTER 434, LANS OF 1989; REPEALING SECTION 41-5-308, MCA; 

AND PROVIDING EFFECTIVE DATES." 

BE IT ENAr.TED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Youth not to be detained in 

jail -- exceptions -- tiae limitations. (1) A youth may not 

be detained or otherwise placed in a jail or other adult 

detention facility except as provided in 41-5-206 and this 
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section. 

(2) A youth who has allegedly committed an offense 

that, if committed by an adult, would constitute a criminal 

offense may be temporarily detained in a jail or other adult 

detention facility for a period not to exceed: 

laJ 6 hours, but in no case overnight, for the purpose 

of identification, processing, or transfer of the youth to 

an appropriate detention facility or shelter care facility: 

or 

(b) 24 hours, excluding weekends and legal holidays, if 

the youth is awaiting a probable cause hearing pursuant to 

41-5-303. 

(3) The exception provided for in subsection (2)(b) 

applies only if: 

(a} the court having jurisdiction over the youth is 

outside a standard metropolitan statistical area; 

(b) alternative facilities are not available or 

alternative facilities do not provide adequate security; and 

(c) the youth is kept in an area that provides 

physical, as well as sight and sound, separation from adults 

accused or convicted of criminal offenses. 

(4) Whenever, despite all good faith efforts to comply 

with the time limitations specified in subsection (2), the 

limitations are exceeded, this circumstance does not serve 

as grounds for dismissal of the case nor does this 

REFERENCE BILL 
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circumstance constitute a defense in a subsequent 

delinquency or criminal proceeding. 

Section 2. Section 41-5-103, MCA, is amended to read: 

•41-S-103. Definitions. Pe~-th@-purposes-of As used in 

the Montana Youth Court Act, unless the context .;~ui[es 

otherwise stetedL the following definitions apply: 

(1) "Adult• 

or older. 

means an individual who is 18 years of age 

( 2) "Agency• means any entity of state or local 

government authorized by law to be responsible for the care 

or rehabilitation of youth. 

(3) "Commit• means to transfer to legal custody. 

(4) "Court", when used without further qualification, 

aeans the youth court of the district court. 

(5) "Custodian• means a person, other than a parent or 

guardian, to whom legal custody of the youth has been given 

but does not include a person who has only physical custody. 

(6) •Delinquent youth" means a youth: 

(a) who has committed an offense that, if committed by 

an adult, would con~tiJ~te a criminal oJ_Jense; or 

(b) who, having been placed on _p_robation as a 

delinquent youth or a youth in need of supe~vision, violates 

any condition of his probation. 

t5till "Department" means the department of family 

services provided for in 2-15-2401. 
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1!.l •oetention" means the holdin.9. or tem~ 

placement of a youth IN THE YOUTH'S HOME UNDER HOME ARREST 

OR in a facility other than the youth's own home for the 

purpose of ensuring the continued custody of the youth at 

any time after the youth is taken into custody and before 

final disposition of his case. 

(9) •Detention facility" means a physically restricting 

facility designed to prevent a youth fr0111 departing at will. 

(10) •Final disposition" means the implementation of a 

court order for the disposition or placement of a youth as 

provided in 41-5-523. 

t6t1ill "Foster home" means a private residence licensed 

by the department for placement of a youth. 

titl!11_ "Guardianship" means the status created and 

defined by law between a youth and an adult with the 

reciprocal rights, duties, and responsibilities. 

(13) "Jail" means a facility used for the confinement of 

adults accused or convicted of criminal of:'.:enses. The term 

includes a lockup or other facility used primarily for the 

temporary confinement of adults after arrest. 

t8ti!il "Judge", when used without further 

qualification, means the judge of the youth court. 

t9tfill (a) "Legal custody" means the legal status 

created by order of a court of competent jurisdiction that 

gives a person the right and duty to: 
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(i) have physical custody of the youth; 

(ii) determine with whom the youth shall live and for 

what period; 

(iii) protect, train, and discipline the youth: and 

(iv) provide the youth with food, shelter, education, 

and ordinary medical care. 

{bl An individual granted legal custody of a youth 

shall personally exercise his rights and duties as guardian 

unless otherwise authorized by the court entering the order. 

(16) •Necessary parties" includes the youth, his 

parents, guardian, custodian, or spouse. 

tl8tilll "Parent" means the natural or adoptive parent 

but does not include a person whose parental rights have 

been judicially terminated, nor does it include the putative 

father of an illegitimate youth unless his paternity is 

established by an adjudication or by other clear and 

convincing proof. 

tllt-•¥onth•-meane-an-indi•idnal-who--ie--lees--than--l8 

·years-of-age-withettt-regard-to-sex-or-emane½pationa 

t¼it-•Yoath--eettrt•-aeans-the-eonrt-e~tab¼ished-pnrsnant 

to-this-chapter-to-hear-all-proceedinge-in-whieh-a-yonth--is 

alle9ed--to--be--a--delinqnent--yonth7--a--yonth--in-need-of 

snpervision7-or-a-yonth-in-need-ef--care--and--inelades--the 

yoath-conrt-;ndge-and-probation-offieereT 

tl3t-•Belinqnent-yonth•-meane-a-yoath~ 

-5- SB 38 

l 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0038/02 

tat--who-has-eo-itted-an-offense-whieh7-¼f-eo-¼tted-by 

an-edttit7 -wea¼d-eens~itate-a-eriminai-effense~ 

tbt--who7---ha¥in9---been---plaeed--on--probat¼on--ae--a 

de¼inqaent-yeuth-er-a-yeath-in-need-ef-sapervisien7-vie¼etes 

any-condition-of-his-probation~ 

t¼4)-•Yettth-in-need-of-su~r•ision•-means--a--yattth--whe 

ee111111its--an-effense-prohibited-b7-lav-vhich7-if-eoamittett-by 

an-adult7-woald-not-eonstit~te-a-eriminai-of£ense7-incl~ding 

bat-not-limited-to-a-youth-who~ 

tat--•iolatee--any--Montana--manieipal--or---state---¼aw 

regarding-nse-ef-alcehe¼ie-beverage9-hy-miners~ 

tbt--habitaally---d¼eobeys--the--reaeonable--and--lawfnl 

demands-of-h¼e-parente7-foeter-parents7-phyeical--enstod¼an7 

er-gaardian-or-is-angevernable-and-beyend-their-con~rolT 

te}--being--sub;eet--te-eampulsery-sehool-attendanee7-is 

hehitually-trttant-from-eehool~-or 

tdt--has-ceU1itted-any-of-the-acte-oE-a-delinqaent-yoath 

bttt-whom-the-yottth-eottrt-in-its-diseretion-ehooses-to-regard 

ae-a-yoath-in-need-ef-sttperwision. 

fl5t-•¥ottth-in-need-of-eare•-means-a-yottth-as-define~-in 

4l-3-l8i. 

fl6½-•eustodianA-means-a-persen-other-than-a--parent--or 

gttardian--to--whom-legal-ettstody-of-the-yoath-has-Deen-giwen 

bnt-does-not-inclnde-a-person-who-hae-only-physieal-enetody~ 

tlit-•Neeessary-parties•-inelude-the-yottth7-his-parents7 
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geardtan7-eastod¼any-er-spettse~ 

t¼Bt-•state--yettth--eerreetlenal---fael¼lty•---aeana---a 

residential--faeility--fer--the-rehabilitatien-ef-delinqttent 

yottth-stteh-a~-Pine-Hii¼s-schoe¼-ift-M½ies-eity7-afld--Mann~ain 

Yiev-schoo¼-½n-Helena• 

(18) •Restitution• means payments in cash to the victim 

or with services to the victim or the general community when 

these payments are made pursuant to an informal adju~tme~ 

consent decree, or other youth court order. 

(19) •serious juvenile offender• means a youth who has 

.,.,...itted an offense that would be consider,d a felony 

offense if committed by an adult and that is an offense 

against a person, an offense against property, or an offense 

involving dangerous drugs~ 

tl9t~ "Shelter care• means the temporary substitute 

care of youth in physically unrestricting facilities. 

(21) "Shelter care facility" means a facility used for 

the shelter care of youth. The term is limited to the 

facilities enumerated in 41-5-306(1). 

fi8t-•eetent¼on•--means-the-temporary-sttbstitttt~-eare-o£ 

yettth-in-physiea¼¼y-reatrieting-faeilities • 

tilt-•Detentien-faeility•-■eans-a-phyaieally-restrieting 

faeility-designed-to-pre•ent-a-yenth-frem-departing-at-will. 

ti~t-•Restittttion•-means-peyments-in-cesh-to-the--vietiffl 

or-with-serwices-to-the-victim-or-the-generai-eofflffl.~nity-when 
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these--payaent9-are-lftflde-pttrsnant-to-an-¼nformal-ad;ast■eftty 

eensent-deeree7-er-other-yottth-eottrt-crderT 

(22) "State youth correctional facility" means a 

residential facility for the rehabilitation of delinquent 

youth, such as the Pine Bills school in Miles City and the 

Mountain View school in Helena~ 

(23) "Substitute care" means full-time care of youth in 

a residential setting for the purpose of providing food, 

shelter, security and safetyr guidance, direction, andL if 

necessary, treatment to youth who are removed from or ~ 

without the care and supervision of their parents or 

guardian. 

(24) "Youth" 111eans an individual who is less than 18 

years of age without regard to sex or elftancipation. 

(25) "Youth court• means the court established pursuant 

to this chapter to hear all proceedings in which a ·youth is 

alleged to be a delinquent youth, a youth in need of 

supervision, or a youth in need of care and includes the 

youth court judge and probation officers. 

t24t-•9erietts-juYeftile-effender•-means-e-yenth--whe--has 

eoft'lfflitted--an-offen~e-against-the-person7-aft-effense-aga¼n9t 

property,-or-a"--offense--in•e!vinq--dangeroas--d~uqs--wh~eh 

wenld--b@--eensidered--a--felenr--effense-if-ee-itted-by-an 

adnlt. 

(26) "Youth detention facility" means a detention 
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facility that: 

(a) is operated, administered, and staffed separately 

and independently of a jail; and 

(bl is used exclusively for the lawful detention of 

alleged or adjudicated delinquent youth, 

(271 "Youth in need of care• has the meaning provided 

for in 41-3-102. 

(28) "Youth in need of supervision" means a youth who 

commits an offense prohibited by law that, if conwitted by 

an adult, would not constitute a criminal offense, including 

but not limited to a youth who: 

(a) violates any Montana municipal or state law 

regarding use of alcoholic beverages by minors; 

(bl habitually disobeys the reasonable and lawful 

demands of his parents, foster parents, physical cust~ian, 

or guardian or is beyond control; 

(c) being subject to compulsory school attendance, is 

habitually truant from school; or 

(di has committed any of the acts of a delinquent youth 

but whom the youth court, in its discretion, ~h~ses to 

regard as a youth in need of supervision." 

Section 3. Section 41-5-303, MCA, is amended to read: 

"41-5-JOJ. (Te11p0rary) Rights 

custody -- questioning 

detention. (l) When a 

hearing 

youth is 
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questioning upon a matter which could result in a petition 

alleging that the youth is either delinquent or in need of 

supervision, the following requirements must be met: 

(a) The youth shall be advised of his right against 

self-incrimination and his right to counsel. 

(b) The youth may waive such rights under the following 

situations: 

(i) when the youth is 16 years of age or older, the 

youth may make an effective waiver; 

(ii) when the youth is under the age of 16 years and the 

youth and a parent or guardian agree, they may make an 

effective waiveri and 

(iii) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

(c) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A youth who has been taken into custody may not be 

held longer than 24 hours, excluding weekends and legal 
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holidays, unless a hearing has been held by the court, a 

justice of the peace, a municipal or city judge, or a 

magistrate to determine whether there is probable cause to 

believe he is a delinquent youth or a youth in need of 

supervision. If a hearing under this subsection is held by a 

justice of the peace, a municipal or city judge, or a 

magistrate, a record of the hearing shall be made by a court 

reporter or by a tape recording of the hearing. 

(3) At the probable cause hearing, the youth shall be 

informed of his constitutional rights and his rights under 

this chapter. 

(4) A parent, guardian, or legal custodian of the youth 

may be held in contempt of court for failing to be present 

at the probable cause hearing, unless he: 

(a) cannot be located through diligent efforts ot the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

(5) At the probable cause hearing, a guardian ad litem 

may be appointed as provided in 41-S-512. 

(6) If it is determined that there is probable cause to 

believe the youth is delinquent or is a youth in need of 

supervision and if the youth meets the criteria in 41-5-305, 

the youth may be placed in a shelter care facility or 

detention facility as provided in 41-5-306. If probable 

cause is not found, the youth must be immediately released. 
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41-S-303. (Effective July 1, 1~91 1992) Rights of youth 

taken into custody -- questioning hearing for probable 

cause -- detention. (1) When a youth is taken into custody 

for questioning upon a matter whieh that could result in a 

petition alleging that the youth is either ! delinquent 

youth or a youth in need of supervision, the following 

requirements must be met: 

(a) The youth shall must be advised of his right 

against self-incrimination and his right to counsel. 

(b) The youth may waive s~eh these rights under the 

following situations: 

(i) when the youth is 16 years of age or older, the 

youth may make an effective waiver; 

(ii) when the youth is under the age of 16 years and the 

youth and a parent or guardian agree, they may make an 

effective waiver: and 

(iii) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

IC) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 
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through diligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A--yenth-whe-has-beeft-t&~eft-iftte-enstedy-may-ftet-be 

held-leftger-~han-~4--hettrs,--exclttdinq--wee~ends--and--leqa¼ 

helidaysT--ttnlese--a--hearinq--has-been he¼d-by-the-eottrt7-a 

;~s~iee-ef-the-peace,--a--mttnicipal--or--c¼ty--;ttdqe,--or--a 

IIL!llgistrate Unless a Youth has been released, a hearing must 

be held within 24 hours after the youth is taken into 

custody, excluding weekends and legal holidays, to determine 

whether there is probable cause to believe he that the youth 

is a delinquent youth or a youth in need of supervision. 

(3) The probable cause hearing required under 

subsection (2) may be held by the youth court, a justice of 

the peace, a municipal or city judge, or a magistrate having 

jurisdiction in the case as provided in 41-5-203. If a the 

probable cause hearing ttnder-this-sttbseetion is held by a 

justice of the peace, a municipal or city judge, or a 

aagistrate, a record of the hearing sha¼% must be made by a 

court reporter or by a tape recording of the hearing. 

t3j·_ill At the probable cause hearing, the youth shall 

must be informed of his constitutional rights and his rights 

under this chapter. 

t4till A parent, guardian, or legal custodian of the 

youth may be held in contempt of court for failing to be 

present at or to participate in the probable cause hearingT 
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unless he: 

(a) cannot be located through diligent efforts· of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

t5till At the probable cause hearing, a guardian ad 

litem may be appointed as provided in 41-5-512. 

t6till If it is determined that there is probable cause 

to believe the youth is~ delinquent youth or is a youth in 

need of supervision, the court having jurisdiction in the 

case shall determine whether the youth should be retained in 

custody. If the court determines that continued custody of 

the youth is necessary and if the youth meets the criteria 

in 41-5-305, the youth may be placed in a shelteP--eaPe 

faei¼¼ty--er detention facility or shelter care facility as 

provided in 41-5-306 but may not be placed in a jail or 

other facility used for the confinement of adults accused or 

convicted of criminal offenses. 

ill If probable cause is not found7 or if a probable 

cause hearing is not held within the time specified in 

subsection C2), the youth must be immediately released from 

custody.• 

NEW SECTION. Section 4. Probable cause hearing 

telephonic proceeding authorized. A probable cause hearing 

may be conducted by telephone if other means of conducting 

the hearing are impractical. All written orders and findings 
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of the court in a hearing conducted by telephone must bear 

the name of the judge or magistrate presiding in the case 

and the hour and date the order or findings were issued. 

Section 5. Section 41-5-306, MCA, is amended to read: 

•41-5-306. (Teaporary) Place of shelter care or 

detention. (1) After a probable cause hearing provided for 

in 41-5-303, a youth alleged to be a youth in need of 

supervision may be placed only in: 

(a) a licensed youth foster home as defined in 

41-3-1102; 

(b) a facility operated by a licensed child welfare 

agency; or 

(c) a licensed youth group home 

41-3-1102. 

as defined in 

(2) A youth alleged to be in need of care shall be 

placed only in the facilities stated in subsection (1) of 

this section and shall not be placed in a jail or other 

facility intended or used for the detention of adults 

'charged with criminal offenses. 

(3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (1), 

in a detention facility, or in a jail or other facility for 

the detention of adults only if the facilities in subsection 

(1) are not available or do not provide adequate security 
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and the detention is in an area physically and visually 

separate and removed from that of adults. (Terminates July 

1, 1991 1992--sec. 14, Ch. 434, L. 1989,) 

41-5-306. (Effective July 1, 1991 1992) Place of 

shelter care or detention. (1) After a probable cause 

hearing provided for in 41-5-303, a youth alleged to be a 

youth in need of supervision may be placed only in: 

(a) a licensed youth foster home as defined in 

41-3-1102; 

(b) a facility operated by a licensed child welfare 

agency; or 

(C) a licensed youth group home as defined in 

41-3-1102. 

(2) A youth alleged to be a youth in need of care shell 

~ be placed only in the facilities stated in subsection 

Cl) of-this-section and shall~ not be placed in a jail or 

other facility intended or used for the detention 

confinement of adults eharg~d-with accused or co~icted of 

criminal offenses. 

(3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (1) or 

in a .1f2Uth detention facility as-dcfincd-in-41-5-183." 

Section 6. section 41-5-206, MCA, is amended to read: 

•41-5-206. Transfer to criminal court. (1) After a 
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petition has been filed alleging delinquency, the court may, 

upon motion of the county attorney, before hearing the 

petition on its merits, transfer the matter of prosecution 

to the district court if: 

(a) (i) the youth charged was 12 years of age or more 

at the time of the conduct alleged to be unlawful and the 

unlawful act would constitute sexual intercourse without 

consent as defined in 45-5-503, deliberate homicide as 

defined in 45-5-102, or mitigated deliberate homicide as 

defined in 45-5-103, or the attempt, as defined in 45-4-103, 

of either deliberate or mitigated deliberate homicide if the 

act had been committed by an adult; or 

(ii) the youth charged was 16 years of age or more at 

the time of the conduct alleged to be unlawful and the 

unlawful act is one or more of the following: 

(A) negligent homicide as defined in 45-5-104; 

(B) arson as defined in 45-6-103; 

(CJ aggravated 

45-5-202; 

or felony assault as defined in 

(D) robbery as defined in 45-5-401; 

(E) burglary or aggravated burglary as defined in 

45-6-204; 

(F) aggravated kidnapping as defined in 45-5-303; 

(G) possession of explosives as defined in 45-8-335; 

(H) criminal sale of dangerous drugs as included in 
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45-9-101; 

(I) attemptL as defined in 45-4-lOJL of any of the acts 

enumerated in subsections (l)(a)(ii)(A) through 

(l)(a)(ii)(H); 

(b) a hearing on whether the transfer should be made is 

held in conformity with the rules on a hearing on a petition 

alleging delinquency, except that the hearing will be to 

conducted by the youth court without a jury: 

(c) notice in writing of the time, place, and purpose 

of the hearing is given to the youth, his counsel, and his 

parents, guardian, or custodian at least 10 days before the 

hearingi and 

(d) the court finds upon the hearing of all relevant 

evidence that there is probable cause to believe that: 

(i) the youth committed the delinquent act alleged; 

(ii) the seriousness of the offense and the protection 

of the community require treatment of the youth beyond that 

afforded by juvenile facilities; and 

(iii) the alleged offense was committed in an 

aggressive, violent, or premeditated manner. 

(2) In transferring the matter of prosecution to the 

district court, the court may also consider the following 

factors: 

(a) the sophistication and maturity of the youth, 

determined by consideration of his home, environmental 
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situation, and emotional attitude and pattern of living; 

(b) the record and previous history of the youth, 

including previous contacts with the youth court, law 

enforcement agencies, youth courts in other jurisdictions, 

prior periods of probation, and prior commitments to 

juvenile institutions. However, lack of a prior juvenile 

history with youth courts will not of itself be grounds for 

denying the transfer. 

(3) The court shall grant the motion to transfer if the 

youth was 16 years old or older at the time of the conduct 

alleged to be unlawful and the unlawful act would constitute 

deliberate homicide as defined in 45-5-102, mitigated 

deliberate homicide as defined in 45-5-103, or the attempt, 

as defined in 45-4-103, of either deliberate or mitigated 

deliberate homicide if the act had been committed by an 

adult. 

(4) Upon transfer to district court, the judge shall 

make written findings of the reasons why the jurisdiction of 

the youth court was waived and the case transferred to 

district court. 

(5) The transfer terminates the jurisdiction of the 

youth court over the youth with respect to the acts alleged 

in the petition. No~ youth may not be prosecuted in the 

district court for a criminal offense originally subject to 

the jurisdiction of the youth court unless the case has been 
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transferred as provided in this section. 

(6) Upon order of the youth court transferring the case 

to the district court, the county attorney shall file the 

information against the youth without unreasonable delay. 

(7) Any offense not enumerated in subsection (1) that 

arises during the c0mmission of a crime enumerated in 

subsection (1) may be: 

(a) tried in youth court; 

(b) transferred to district court with an offense 

enumerated in subsection (1), upon motion of the county 

attorney and order of the youth court judge. 

(8) If a youth is found guilty in district court of any 

of the offenses transferred by the youth court and is 

sentenced to the state prison, his commitment shall must be 

to the department of institutions~ which The department 

shall confine the youth in whatever institution it considers 

proper, including a state youth correctional facility under 

the procedures of 53-30-212; however, no youth under 16 

years of age may be confined in the state prLson. 

(9) A youth whose case is transferred to district court 

may not be detained or otherwise placed in an a jail or 

other adult detention facility before final disposition of 

the his case unless th~-yottth-cettr~-jttdge-deterffiift~~-that: 

(a) th~--yo~th ~lternative facilities do not provide 

adequate security: and 
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(b) eetention-in-the--adn¼t--faei¼ity--is--in--an--area 

physieai¼y 7 --anra¼¼y7 --and--•isna¼¼y--separate--from-that-of 

a~Hiee the youth is kept in an area that provides physical, 

as well as sight and sound, separation from adults accused 

or convicted of criminal offenses." 

Section 7. Section 41-5-307, MCA, is amended to read: 

"41-5-307. Release or delivery froa custody. ( l) 

Whenever a peace officer believes, on reasonable grounds, 

that a youth can be released to a person who has custody of 

the youth, then the peace officer may release the youth to 

that person upon receiving a written promise from the person 

to bring the youth before the probation officer at a time 

and place specified in the written promise, or a peace 

officer may release the youth under any other reasonable 

circumstances. 

(2) Whenever the peace officer believes, on reasonable 

grounds, that the youth must be detained, the peace officer 

mttst shall notify the probation officer immediately and 

shall, as soon as practicable, provide the probation officer 

with a written report of his reasons for holding that the 

youth in enstoey detention. If it is necessary to hold the 

youth pending appearance before the youth court, then the 

youth must be held in aome ! place tha~--has-been of 

detention approved by the youth court and--is--eomp¼ete¼y 

separated---Erom--adtt¼t--offenders. If the peace officer 
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believes that the youth must be sheltered, the peace officer 

shall notify the probation officer immediately and shall 

provide a written report of his reasons for placing the 

youth in shelter care. If the youth is then held, the youth 

must be sftel~ered--in--a--p¼ae~ placed in a shelter care 

facilitz approved by the youth court." 

Section 8. Section 41-5-309, MCA, is amended to read: 

"41-5-309. Bail. A youth placed in a detention or 

shelter care faei¼ity may be released on bail. The court 

shall use the provisions of Title 46, chapter 9, as 

guidance. In determining the amount of bail, the court shall 

consider the financial ability of the youth and the parents 

or legal custodian of the youth." 

Section 9. Section 41-5-502, MCA, is amended to read: 

"41-5-502. su-,ns. (1) After a petition has been 

filed, summons ehall must be served directly to: 

(a) the youth; 

(b) his parent or parents having actual custody of the 

youth or his guardian or custodian, as the case may be; and 

(c) stteh other persons as the court may direct. 

f2) The summons shall must: 

(a) require the parties to whom it is directed to 

appear personally before the court at the time fixed by the 

summons to answer the allegations of the petition; 

(b) advise the parties of their right to counsel under 

-22- SB 38 



1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0038/02 

the Montana Youth Court Act; and 

(c) have attached to it a copy of the petit:on. 

(3) The court may endorse upon the summons an order 

directing the person or persons having the physical custody 

or control of the youth to bring the youth to the hearing. 

(4) If it appears to the court that the youth needs to 

be placed in detention or shelter care, the judge may 

endorse on the summons an order directing the officer 

serving the su111110ns to at once take the youth into custody 

and to take him to the place of detention or shelter care 

designated by the court, subject to the rights of the youth 

and parent or person having legal custody of the youth as 

set forth in the provisions of the Montana Youth Court Act 

relating to detention and shelter care criteria and 

postdetention proceedings. 

(5) If any youth is placed in detention or shelter care 

er-~~taifted under any provision of this chapter pending an 

adjudication, the court7--ttpon--petition-of-the-yottth7-his 

parent,-or-guardian7-or--h¼s--eottneei 7 shall, as soon as 

practicable, conduct a probable cause hearing in-order-to 

determine-vhether-the-eirettmstances-0£-the-ce9e-reqttire-9aeh 

detentten-er-she¼ter-eare-and--the--£orm--the--detentien--er 

shelter--eare--shottld--toke~--All-mentioned-parties-shall-be 

notified-of-stteh-petition-proee9e-et--the--time--0£--initia¼ 

detention-or-ehelter-eare as p_rovided in 41-5-303. 

-23- SB 38 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

SB !c038/02 

(6) The youth court judge may also admit the youth to 

bail in accordance with Title 46, chapter 9.~ 

Section 10. Section 7-32-2244, MCA, is amended to read: 

"7-32-2244. ~ttvenile---detention----eenter----atandarde 

Detention of juveniles. flt Juveniles may be held in a 

detention center only in accordance with (section l], 

41-5-301 through 41-5-307, and 41-5-309. 

tit--Betention-eenters-that-hold-;tt•eniles--■ttst--eomply 

with---the---standards---for---the--detent¼on--ef--;a•eni¼es 

promttl9ated-by-the-department-0£-ram¼ly-serv¼ees,• 

Section 11. Section 53-30-229, MCA, is amended to read: 

"53-30-229. Bearing on alleged violation of aftercare 

agreement -- right to appeal outcoae. (1) When it is alleged 

by an aftercare counselor that a youth has violated the 

terms of his aftercare agreement, the youth shall must be 

granted a hearing at the site of the alleged violation or in 

the county where in which the youth is residing or is found 

within 10 days after notice has been served on the youth or 

the youth is detained, whichever is earlier. The purpose of 

the hearing is to determine whether the youth committed the 

violation and, if so, whether the violation is of such a 

nature that he should be returned to the youth correctional 

facility from which he was released or a different plan for 

treatment should be pursued by the department of family 

25 services. 
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(2) The youth, upon advice of an attorney, may waive 

his right to a hearing. 

(3) With regard to this hearing, the youth sha¼¼ must 

be given: 

(a) written notice of the alleged violation of his 

aftercare agreement, including notice of the purpose of the 

hearing: 

(b) disclosure of the evidence against him and the 

facts constituting the alleged violation; 

(c) opportunity to be heard in person and to present 

witnesses and documentary evidence to controvert the 

evidence against him and to show that there are compelling 

reasons that justify or mitigate the violation; 

(d) opportunity to have the referee subpoena witnesses; 

(el the right to confront and cross-examine adverse 

witnesses; 

(f) the right to be represented by an attorney; 

(g) a record of the hearing; and 

(h) notice that a written statement as to the evidence 

relied upon in reaching the final decision and the reasons 

for the final decision will be provided by the referee. 

(4) The department shall appoint a referee, who may not 

be an employee of the department, to conduct the hearing. In 

the conduct of the hearing, the department may request the 

county attorney's assistance as necessary. The department 
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shall adopt rules necessary to effect a prompt and full 

review. 

(5) If the referee finds, by a preponderance of the 

evidence, that the youth did in fact commit the violation, 

he shall make a recommendation to the department for the 

placement of the youth. In making this recommendation, the 

referee may consider mitigating circumstances. Final 

approval rests with the department and must be made within 

10 days of the referee's recOlllfflendation. 

(6) The youth may appeal from the decision at the 

hearing to the district court of the county in which the 

hearing was held by serving and filing a notice of appeal 

with the court within 10 days of the department's decision. 

The youth may obtain a written transcript of the hearing 

from the department by giving written notice of appeal. The 

district court, upon receipt of a notice of appeal, shall 

order the department to promptly certify to the court a 

record of all proceedings before the department and shall 

proceed to a prompt hearing on the appeal based upon the 

record on appeal. The decision of the department may not be 

altered except for abuse of 

injustice. 

discretion or manifest 

(7) Pending the hearing on a violation and pending the 

department's decision, a youth may not be detained except 

when his detention or care is required to protect the person 
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or property of the youth or of others or he may abscond or 

be removed from the community. The department shall 

determine the place and manner of detention and is 

responsible for the cost of the detention. Procedures for 

taking into custody and detention of a youth charged with 

violation of his aftercare agreement are as provided in 

41-3-1111, 41-5-l03t2t--throagh-t6t, 41-5-306, and 4¼-5-398 

[section lJ. 

(8) If the decision is made to return the youth to the 

youth correctional facility from which he was released and 

the youth appeals that decision, he shall await the outcome 

of the appeal at the facility.• 

Section 12. Section 14, Chapter 434, Laws of 1989, is 

amended to read: 

•section 14. Section 16, Chapter 475, Laws of 1987, is 

amended to read: 

"Section 16. Effective dates -- termination date~ (1) 

Except as provided in subsections (2) and (3), sections l 

through 13 are effective OCtober 1, 1987. 

(2) The bracketed language in subsection (5) of section 

1 is effective July 1, ¼99¼ 1992. 

(3) The bracketed language in subsection (3) of section 

23 9 terminates July 1, ½99¼ 1992."" 

24 Section 13. Section 17, Chapter 434, Laws of 1989, is 

25 amended to read: 
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"Section 17. Effective date dates. tseetions-5-snd-~-of 

this-seti-sre (1) (Section 7] is effective July l, 1991. 

(2) (Section 5] is effective July 1, 1992." 

NEW SECTION. Section 14. Repealer. Section 41-5-308, 

MCA, is repealed. 

NEW SECTION. Section 15. Codification instruction. (1) 

[Sections 1 and 4] are intended to be codified as an 

integral part of Title 41, chapter 5, part 3, and the 

provisions of Title 41, chapter 5, part 3, apply to 

[sections land 4]. 

(2) Section 41-3-1111, MCA, is intended to be 

renumbered and codified as an integral part of Title 41, 

chapter 5, part 3. 

NEW SECTION. Section 16. Effective dates. ( 1) 

[Sections 12, 13, 15, and this section) are effective July 

1, 1991. 

(2) (Sections l through 11 and 141 are effective July 

l, 1992. 

-End-
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GOVERNOR'S AMENDMENTS 
TO SENATE BILL 38 

(REFERENCE COPY, AS AMENDED) 
February 26, 1991 

1. Title, line 19 
Following: "DATES" 
Insert: "AND PROVIDING A COORDINATION INSTRUCTION" 

2. Page 28, line 19. 
Following: "NEW SECTION. Section 17. coordination 
instruction. If Senate Bill 37 is not passed and approved, 
then this act is void and without effect." 
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SENATE BILL NO. 38 

INTRODUCED BY HALLIGAN 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON ADULT AND JUVENILE DETENTION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE 24-HOUR 

STATUTORY PERIOD FOR HOLDING A YOUTH IN JAIL; TO PROHIBIT 

THE DETENTION OF A YOUTH IN JAIL EXCEPT UNDER CERTAIN 

CIRCUMSTANCES; TO ALLOW A 6-HOUR EXCEPTION FOR HOLDING A 

YOUTH IN JAIL FOR THE PURPOSE OF IDENTIFICATION, PROCESSING, 

OR TRANSFER OF THE YOUTH TO A DETENTION FACILITY OR SHELTER 

CARE FACILITY; TO PROVIDE A LIMITED 24-HOUR EXCEPTION FOR 

THE DETENTION OF A YOUTH IN JAIL PENDING A PROBABLE CAUSE 

HEARING; TO CLARIFY DETENTION PROCEDURES FOLLOWING A 

PROBABLE CAUSE HEARING; AMENDING SECTIONS 7-32-2244, 

41-5-103, 41-5-206, 41-5-303, 41-5-306, 41-5-307, 41-5-309, 

41-5-502, AND 53-30-229, MCA; AMENDING SECTIONS 14 AND 17, 

CHAPTER 434, LAWS OF 1989; REPEALING SECTION 41-5-308, MCA; 

AND PROVIDING EFFECTIVE DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Youth not to be detained in 

jail -- exceptions -- time limitations. (1) A youth may not 

be detained or otherwise placed in a jail or other adult 

detention facility except as provided in 41-5-206 and this 
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section. 

(2) A youth who has allegedly committed an offense 

that, if committed by an adult, would constitute a criminal 

offense may be temporarily detained in a jail or other adult 

detention facility for a period not to exceed: 

(a) 6 hours, but in no case overnight, for the purpose 

of identification, processing, or transfer of the youth to 

an appropriate detention facility or shelter care facility; 

or 

{b) 24 hours, excluding weekends and legal holidays, if 

the youth is awaiting a probable cause hearing pursuant to 

41-5-303. 

(3) The exception provided for in subsection (2l(b) 

applies only if: 

{a) the court having jurisdiction over the youth is 

outside a standard metropolitan statistical area; 

{b} alternative facilities are not available or 

alternative facilities do not provide adequate security; and 

(cl the youth is kept in an area that provides 

physical, as well as sight and sound, separation from adults 

accused or convicted of criminal offenses. 

(4) Whenever, despite all good faith efforts to comply 

with the time limitations specified in subsection (2), the 

limitations are exceeded, this c:rcumstance does not 5erve 

dS grounds for dismissal of ~he case ~or does Lhis 

-2- SB 38 
REFERENCE BILL: INCLUDES GOVERNOR'S 
AMENDMENTS DATED J,. • 2/. ~ 9/ 



• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0038/03 

circumstance constitute a defense in a subsequent 

delinquency or criminal proceeding. 

Section 2. Section 41-5-103, MCA, is amended to read: 

•41-5-103. Definitions. Per-the-purposes-or As used in 

the Montana Youth Court Act, unless the context requires 

otherwise s~a~@&L the following definitions apply: 

(1) "Adult~ means an individual who is 18 years of age 

or older. 

(2) "Agency" means any entity of state or local 

government authorized by law to be responsible for the care 

or rehabilitation of youth. 

(3) 11 Commit" means to transfer to legal custody. 

(4) "Court", when used without further qualification, 

means the youth court of the district court. 

(5) "Custodian" means a person, other than a parent or 

guardian, to whom legal custody of the youth has been given 

but does not include a person who has only physical custody. 

(6) "Delinquent youth" means a youth: 

(a) who has committed an offense that, if committed by 

an adult, would constit~te a cri~inal offensei or 

1b) who, having been placed on 12.robation as a 

delinquent youth or a youth in need of supervision, violates 

any condition of his probation. 

t5till "Department" means the department of family 

services provided for in 2-15-2401. 
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ill "Detention" means the holding_ or temporary 

placement of a youth IN THE YOUTH'S HOME UNDER HOME ARREST 

OR in a facility other than the youth's own home for the 

purpose of ensuring the continued custody of the youth at 

any time after the youth is taken into custody and before 

final disposition of his case. 

(9) "Detention facility" means a physically restricting 

facility designed to prevent a youth from departing at will. 

(10) "Final disposition" means the implementation of a 

c,Jurt order for the disposition or placement of a youth as 

provided in 41-5-523. 

f6tJ..!.ll 11 Foster home" means a private residence licensed 

by the department for placement of a youth. 

t=ttilll_ "Guardianship" means the status created and 

defined by law between a youth and an adult with the 

reciprocal rights, duties, and responsibilities. 

(13) "Jail" means a facility used for the confinement of 

adults accused or convicted of criminal offenses. The term 

includes a lockup or other facility used primarily for the 

temporary coryfinement of adults after arrest. 

t8t.l.!!l ''Judge 11
, when used without 

qualification, means the judge of the youth court. 

t9ti.!.ll (a) "Legal custody" means the legal 

further 

status 

created by order of a court of competent jurisdiction that 

gives a person the right and duty to: 
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(i) have physical custody of the youth: 

(ii) determine with whom the youth shall live and for 

what period: 

(iii) protect, train, and discipline the youth; and 

(iv) provide the youth with food, shelter, education, 

and ordinary medical care. 

(b) An individual granted legal custody of a youth 

shall personally exercise his rights and duties as guardian 

unless otherwise authorized by the court entering the order. 

( 16) "Necessary parties" includes the youth, his 

parents, guardian, custodian, or spouse. 

tt8tUll "Parent" means the natural or adoptive parent 

but does not include a person whose parental rights have 

been judicially terminated, nor does it include the putative 

father of an illegitimate youth unless his paternity is 

established by an adjudication or by other clear and 

convincing proof. 

f¼¼t-•¥ettehu-means-an-ind±vidttai-who--±s--%ess--enan--¼8 

years-of-a9e-w¼thottt-re9ard-to-sex-er-emaneipat±ono 

f¼it-•¥ottth--eettrtll-means-the-eottrt-estab¼ished-pttrsttant 

te-this-ehapter-to-hear-a¼¼-proeeedings-in-wh*eh-a-yottth--is 

a¼¼e9ed--to--be--a--de¼±n~ttent--yottth,--a--yottth--±n-need-of 

stt~erv±s±on,-or-a-yottth-±n-need-0£--eare--and--±ne¼ttdes--the 

yottth-eottrt-jttdqe-and-probation-o££±ee~s• 

fi3+-ueei±ftqttent-yottthll-means-e-yottth~ 
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tat--who-has-eommitted-an-effense-whiehr-±£-eommitted-by 

an-adtt¼t,-wott¼~-eonst±tttte-a-erim±na¼-ef£ense; 

tet--who,---hav±nq---been---p½aeed--on--probation--as--a 

de¼inqttent-yottth-or-a-yottth-in-need-ot-saperv±s±on,-v±o¼ates 

any-eondition-of-h±s-probat¼ono 

f¼4t-u~ottth-in-need-of-sttperv*sion"-means--a--yottt"--who 

eoffll'ft%ts--an-o££ense-prohibited-by-¼aw-wh±eh,-¼f-eofflffl¼tted-by 

an-adtt¼t7-wett%d-not-eonstitttte-a-erimina¼-ottense,-±ne¼ttdinq 

bttt-not-i¼m±ted-to-a-yottth-who~ 

tat--vie¼ates--any--Montana--Mttn±e¼pa¼--or---state---¼aw 

regardinq-ttse-or-a¼eeho¼¼e-beverages-by-m~nors~ 

tbt--habittta¼¼y---disobeys--the--reasonab¼e--and--¼awftt½ 

demands-0£-his-parents7-£oster-parents7-phys±ea½--ettstedian, 

or-9ttardian-or-¼s-ttngovernab¼e-and-beyond-tfteir-eontro¼7 

tet--being--sttbjeet--to-eomptt¼sory-sehoo¼-attendanee,-±s 

hab±ttta¼¼y-trttant-£rom-sehoo¼~-or 

tdt--has-eoffl.fflitted-any-0£-the-aets-0£-a-delinquent-yottth 

bttt-whom-the-yottth-eottrt-in-its-diseretion-ehooses-to-regard 

as-a-yottth-in-need-0£-sttpervis±on~ 

t¼St-llYottth-in-need-of-earell-ffleans-a-yottth-as-def¼ned-in 

4l-3-l8i~ 

t¼6t-•ettstod±an•-means-a-person-other-than-a--parent--or 

gttardian--to--whom-lega¼-ettstody-0£-the-youth-has-been-given 

~tte-a~e~-not-±ne¼tt~e-a-person-who-na~-o"¼y-pny~iea½-ett~todyo 

t±~t-llN~eee~e~y-~art±e~u-tne±tide-the-yoa~n,-h±~-parents; 
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gttardian7-ettst08ian,-er-spettse. 

f¼8t-•state--yetttft--eorreeC¼ena¼---faei¼~~y•---meens---a 

residentia¼--faciii~y--£or--the-rehabi¼itation-of-de¼inqttent 

yettth-stteh-as-Pine-Hi¼¼s-sehoo¼-in-Mi¼es-eity,-and--Mottntain 

Y¼ew-sehoo¼-in-He¼enaa 

(18) "Restitution 11 means payments in cash to the victim 

or with services to the victim or the general community when 

these payments are made pursuant to an informal adjustme~t, 

consent decree, or other youth court order. 

(19) "Serious juvenile offender" means a youth who has 

committed an offense that would be considered a felony 

offense if committed by an adult and that is an offense 

against a person, an offense against property, or an offense 

involving dangerous drugs. 

t¼9ti!Ql_ "Shelter care" means the temporary substitute 

care of youth in physically unrestricting facilities. 

(21) "Shelter care facility" means a facility used for 

the shelter care of youth. The term is limited to the 

facilities enumerated in 41-5-306(1). 

ti9t-neeteftt±on•--meafts-the-temporary-sttbse~tttte-eare-or 

yottth-±n-physieaiiy-restr±etin~-raeil±ties. 

t%¼t-uBetent±oft-Eae±¼±tyu-means-a-phys±cally-restr±et±n~ 

faei¼ity-de9±gned-to-pre•eftt-a-yottth-£rom-depart±ng-at-w±¼±• 

tiit-aRestittttio"u-mea"s-~ayment~-±~-eash-to-the--Tiet±m 

er-with-~er¥iee~-to-ehe-¥±et±m-or-the-~e"eral-eeffl.ffl.tt"±ty-when 
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these--paymeflts-are-made-pttrsttant-te-an-inEorma¼-ad;ttstment7 

eonsent-deeree7-or-other-yettth-eettrt-erder, 

(22) "State youth correctional facility" means a 

residential facility for the rehabilitation of delinquent 

youth, such as the Pine Hills school in Miles City and the 

Mountain View school in Helena. 

(23) "Substitute care" means full-time care of youth in 

a residential setting for the purpose of providing food, 

shelter, security and safety, guidance, direction, andL if 

necessary, treatment to youth who are removed from or are 

without- the care and supervision of their parents or 

guardian. 

(24) 11 'iouth 11 means an individual who is less than 18 

years of age without regard to sex or emancipation. 

(25) "Youth court 11 means the court established pursuant 

to this chapter to hear all proceedings in which a youth is 

alleged to be a delinquent youth, a youth in need of 

supervision, or a youth in need of care and includes the 

youth court judge and probation officers. 

fi4t-~Ser¼otts-;~wen¼¼e-ef£ender•-means-a-yetttft--who--hae 

eefflffli~ted--an-e£feftee-a9ainse-the-persen7-an-ef£ense-agatne~ 

preperey,-er-an--eErenee--½nve¼viftg--dangerette--drttqs--wh¼eh 

wett¼d--be--cens±dered--a--Ee¼eny--o££enee-+£-eonunitted-by-an 

adn¼t. 

(26) ''Youth detention facility" medns a detention 
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facility that: 

(a) is operated, administered, and staffed separately 

and independently of a jail; and 

(b) is used exclusively for the lawful detention of 

alleged or adjudicated delinquent youth. 

(27) "'louth in need of care" has the meaning provided 

for in 41-3-102. 

(28) "Youth in need of supervision 11 means a youth who 

commits an offense prohibited by law that, if committed by 

an adult, would not constitute a criminal offense, including 

but not limited to a youth who: 

(a) violates any Montana municipal or state law 

regarding use of alcoholic beverages by minors; 

(b) habitually disobeys the reasonable and lawful 

demands of his parents, foster parents, physical custodian, 

or guardian or is beyond control; 

(c) being subject to compulsory ~chool atte~Q?nce, is 

habitually truant from school; or 

(d) has committed any of the acts of a delinquent youth 

but ~horn the youth court, in its discretion, chooses to 

regard as a youth in need of supervision. 11 

Section 3. Section 41-5-303, MCA, is amended to read: 

"41-5-303. (Temporary) 

custody -- questioning 

Rights of youth taken into 

hearing for probable cause 

detention. (1) When a youth is taken into custody tcr 
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questioning upon a matter which could result in a petition 

alleging that the youth is either delinquent or in need of 

supervision, the following requirements must be met: 

(a) The youth shall be advised of his right against 

self-incrimination and his right to counsel. 

(b) The youth may waive such rights under the following 

situations: 

{iJ when the youth is 16 years of age or older, the 

youth may make an effective waiver; 

(ii) when the youth is under the age of 16 years and the 

youth and a parent or guardian agree, they may make an 

effective waiver; and 

(iii) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

(c) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A youth who has been taken into ct1stody may not be 

held l0nger than 24 hours, excl~ding weekends and legal 
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holidays, unless a hearing has been held by the court, a 

justice of the peace, a municipal or city judge, or a 

magistrate to determine whether there is probable cause to 

believe he is a delinquent youth or a youth in need of 

supervision. If a hearing under this subsection is held by a 

justice of the peace, a municipal or city judge, or a 

magistrate, a record of the hearing shall be made by a court 

reporter or by a tape recording of the hearing. 

(3) At the probable cause hearing, the youth shall be 

informed of his constitutional rights and his rights under 

this chapter. 

(4) A parent, guardian, or legal custodian of the youth 

may be held in contempt of court for failing to be present 

at the probable cause hearing, unless he: 

(a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

{5) At the probable cause hearing, a guardian ad litem 

may be appointed as provided in 41-5-512. 

f6) If it is determined that there is probable cause to 

believe the youth is delinquent or is a youth in need of 

supervision and if the youth meets the criteria in 41-5-305, 

the youth may be placed in a shelter care facility or 

detention facility as provided 1n 41-5-306. If probable 

cause is not found, the youth must be immediately released. 
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41-5-303. (Effective Ju1y 1, 1991 1992) Rights of youth 

taken into custody -- questioning hearing for probable 

cause -- detention~ {l) When a youth is taken into custody 

for questioning upon a matter whieh that could result in a 

petition alleging that the youth is either ~ delinquent 

youth or a youth in need of supervision, the following 

requirements must be met: 

(a) The youth sha¼¼ must be advised of his right 

against self-incrimination and his right to counsel. 

(b) The youth may waive sttch these rights under the 

following situations: 

(i} when the youth is 16 years of age or older, the 

youth may make an effective waiver: 

(ii) when the youth is under the age of 16 years and the 

youth and a parent or guardian agree, they may make an 

effective waiver; and 

(iii) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

(c) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodiatl cannot be found 
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through diligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A--yettth-who-has-been-eaken-~nte-ette~ody-may-net-be 

h~td-±on9er-than-i4--ftettre7 --exc¼ttdtng--weekend~--end--lega± 

ho±~day~7--ttn¼eee--a--hee~ing--hae-been he~d-by-~~e-cott~t,-a 

;tts~tee-oE-~he-peaee,--a--mttnicipai--er--et~y--jttd~e,--e~--e 

magistrate Unless a youth has been released, a hearing must 

be held within 24 hours after the youth is taken into 

custody, excluding weekends and legal holidays, to determine 

whether there is probable cause to believe he that the youth 

is a delinquent youth or a youth in need of supervision. 

(3) The probable cause hearing required under 

subsection {2) may be held by the youth court, a justice of 

the peace, a municipal or city judge, or a magistrate having 

jurisdiction in the case as provided in 41-5-203. If a the 

probable cause hearing ~nder-~ki~-9ttbe~et~on is held by a 

justice of the peace, a municipal or city judge, or a 

magistrate, a record of the hearing S~8i½ must be made by a 

court reporter or by a tape recording of the hearing. 

t3till At the probable cause hearing, the youth shs¼¼ 

must be informed of his constitutional rights and his rights 

under this chapter. 

t ♦t_ill A parent, guardian, or legal custodian of the 

youth may be held in contempt of court for failing to be 

present at or to participate in the probable cause hearing7 
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unless he: 

(a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

{b) is excused by the court for good cause. 

t5till At the probable cause hearing, a guardian ad 

litem may be appointed as provided in 41-5-512. 

t6till If it is determined that there is probable cause 

to believe the youth is~ delinquent youth or is a youth in 

need of supervision, the court having jurisdiction in the 

case shall determine whether the youth should be retained in 

custody. If the court determines that continued custody of 

the vouth is necessary and if the youth meets the criteria 

in 41-5-305, the youth may be placed in a she½te~--eare 

Eae¼¼ity--er detention facility or shelter care facility as 

provided in 41-5-306 but may not be placed in a jail or 

other facility used for the confinement of adults accused or 

convicted of criminal offenses. 

1!l If probable cause is not found, or if a probable 

cause hearing is not held within the time specified in 

subsection (2), the youth must be immediately released from 

custody." 

NEW SECTION. Section 4. Probable cause hearing 

telephonic proceeding authorized. A probable cause hearing 

may be co11ducted by telephone if other means of ccnducting 

the hearing are impractical. All written orders and findings 
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of the court in a hearing conducted by telephone must bear 

the name of the judge or magistrate presiding in the case 

and the hour and date the order or findings were issued. 

Section 5. Section 41-5-306, MCA, is amended to read: 

•41-5-306. (Teaporary) Place of shelter care or 

detention. (l) After a probable cause hearing provided for 

in 41-5-303, a youth alleged to be a youth in need of 

supervision may be placed only in: 

(a) a licensed youth foster home as defined in 

41-3-1102; 

(b) a facility operated by a licensed child welfare 

agency: or 

(c) a licensed youth group home 

41-3-1102. 

as defined in 

(2) A youth alleged to be in need of care shall be 

placed only in the facilities stated in subsection (l) of 

this section and shall not be placed in a jail or other 

facility intended or used for the detention of adults 

charged with criminal offenses. 

{3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (1), 

in a detention facility, or in a jail or other facility for 

the detention of adults only if the facilities in subsection 

(l} are not available or do not provide adequate security 
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and the detention is in an area physically and visually 

separate and removed from that of adults. (Terminates July 

1, 1991 1992--sec. 14, Ch. 434, L. 1989.) 

41-5-306. (Effective July 1, 1991 1992) Place of 

shelter care or detention. (1) After a probable cause 

hearing provided for in 41-5-303, a youth alleged to be a 

youth in need of supervision may be placed only in: 

(a) a 

41-3-1102; 

licensed youth foster home as defined in 

(bl a facility operated by a licensed child welfare 

agency; or 

(C) a 

41-3-1102. 

licensed youth group home as defined in 

{2) A youth alleged to be ~outh in need of care sha%% 

~ be placed only in the facilities stated in subsection 

(1) or-th¼s-seetien and sha%% ~ not be placed in a jail or 

other facility intended or used for the deteft~~en 

confinement of adults eha~ged-wi~h accused or convicted of 

criminal offenses. 

(3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (1) or 

in a youth detention facility as-deE±ned-±n-4¼-5-~83." 

Section 6. Section 41-5-206, MCA, is amended to read: 

"41-5-206. Transfer to criminal court. (l} After a 
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petition has been filed alleging delinquency, the court may, 

upon motion of the county attorney, before hearing the 

petition on its merits, transfer the matter of prosecution 

to the district court if: 

(a) (i) the youth charged was 12 years of age or more 

at the time of the conduct alleged to be unlawful and the 

unlawful act would constitute sexual intercourse without 

consent as defined in 45-5-503, deliberate homicide as 

defined in 45-5-102, o~ mitigated deliberate homicide as 

defined in 45-5-103, or the attempt, as defined in 45-4-103, 

of either deliberate or mitigated deliberate homicide if the 

act had been committed by an adult; or 

(ii) the youth charged was 16 years of age or more at 

the time of the conduct alleged to be unlawful and the 

unlawful act is one or more of the following: 

(A) negligent homicide as defined in 45-5-104; 

(B) arson as defined in 45-6-103; 

(C) aggravated 

45-5-202; 

or felony assault as defined in 

(0) robbery as defined in 45-5-401: 

(E) burglary or aggravated burglary as defined rn 

45-6-204; 

(F) aggravated kidnapping as defined in 45-5-303; 

(G) possession of explosives as defined in 45~8~335: 

(H) criminal sale of dangerous drugs d5 included ll\ 
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45-9-101; 

(I) attemptL as defined in 45-4-103L of any of the acts 

enumerated in subsections (1) (a)(ii) (A) through 

(l)(a)(ii)(H); 

(b} a hearing on whether the transfer should be made is 

held in conformity with the rules on a hearing on a petition 

alleging delinquency, except that the hearing will be to 

conducted by the youth court without a jury; 

(c) notice in writing of the time, place, and purpose 

of the hearing is given to the youth, his counsel, and his 

parents, guardian, or custodian at least 10 days before the 

hearing; and 

(d) the court finds upon the hearing of all relevant 

evidence that there is probable cause to believe that: 

(i) the youth committed the delinquent act alleged; 

{ii} the seriousness of the offense and the protection 

of the community require treatment of the youth beyond that 

afforded by juvenile facilities; and 

(iii) the alleged offense was committed in an 

aggressive, violent, or premeditated manner. 

( 2) In transferring the matter of prosecution to the 

district court, 

factors: 

the court may also consider the following 

(a) the sophiscication and maturity of che youch, 

determined by consideration of his home, environmental 
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situation, and emotional attitude and pattern of living: 

(b) the record and previous history of the youth, 

including previous contacts with the youth court, law 

enforcement agencies, youth courts in other jurisdictions, 

prior periods of probation, and prior commitments to 

juvenile institutions. However, lack of a prior juvenile 

history with youth courts will not of itself be grounds for 

denying the transfer. 

(3) The court shall grant the motion to transfer if the 

youth was 16 years old or older at the time of the conduct 

alleged to be unlawful and the unlawful act would constitute 

deliberate homicide as defined in 45-5-102, mitigated 

deliberate homicide as defined in 45-5-103, or the attempt, 

as defined in 45-4-103, of either deliberate or mitigated 

deliberate homicide if the act had b~en committed by an 

adult. 

(4) Upon transfer to district court, the judge shall 

make written findings of the reasons why the jurisdiction of 

the youth court was waived and the case transferred to 

district court. 

(5) The transfer terminates the jurisdiction of the 

youth court over the youth with respect to the acts alleged 

in the petition. No~ youth may not be prosecuted in the 

district court for a criminal offense originally subiect to 

the jurisdiction of the youth court unless the case nas been 
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transferred as provided in this section. 

(6} Upon order of the youth court transferring the case 

to the district court, the county attorney shall file the 

information against the youth without unreasonable delay. 

{7) Any offense not enumerated in subsection (1) that 

arises during the commission of a crime enumerated in 

subsection (1) may be: 

(a) tried in youth court: 

(b) transferred to district court with an offense 

e11umerated in subsection (1), upon motion of the county 

attorney and order of the youth court judge. 

(8) If a youth is found guilty in district court of any 

of the offenses transferred by the youth court and is 

sentenced to the state prison, his commitment sha¼¼ must be 

to the department of institutions~ whieh The department 

shall confine the youth in whatever institution it considers 

proper, including a state youth correctional facility under 

the procedures of 53-30-212; however, no youth under 16 

years of age may be confined in the state prison. 

(9) A youth whose case is transferred to district court 

may not be detained or otherwise placed in 8ft a jail or 

~ adult detention facility before final disposition of 

~he his case unless ~he-yott~h-cettrt-jttdge-determ±~~s-~he~: 

(a) the--yetlth ~lte~~~t~Y~ facilities do not provide 

adequate security: dnd 
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(b) detent±eft-±n-the--ado¼~--iaeiiity--±e--t~--an--area 

phy9±ea¼¼y7--a~~elly;--aftd--v±~ttally--~e~arate--Erom-tnot-eE 

adtt~t~ the youth is kept in an area that provides physical, 

as well as sioht and sound, separation from adults accu~ed 

or convicted of criminal offenses.'' 

Section 7. Section 41-5-307, MCA, is amended to read: 

"41-5-307. Release or delivery from custody. (1) 

Whenever a peace officer believes, on reasonable grounds, 

that a youth can be released to a person who has custcdy cf 

the youth, then the peace officer may ~elease the youth to 

that person upon receiving a written promise from the person 

to bring the youth before the probation officer at a tiffie 

and place specified in the written promise, or a peace 

officer may release the youth under any other reasonable 

circumstances. 

(2) Whenever the peace officer believes, on reasonable 

grounds, that the youth must be detained, the peace officer 

ffltts~ shall notify the probation officer immediately and 

shall, as soon as practicable, provide the probation officer 

with a written report of his reasons for holding ennt the 

youth in ett9Cedy detention. If it is necessary to hold the 

youth pending appearance before the youth 

youth must be held in some ~ place 

court, then the 

tnae--~a~-been of 

detention approved by the youth court ~"d--i~--eompTete+y 

~eparaeed---trom--adtt±e--e£re"fte~s. If the peace officer 
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believes that the youth must be sheltered, the peace officer 

shall notify the probation officer immediately and shall 

provide a written report of his reasons for placing the 

youth in shelter care. If the youth is then held, the youth 

must be ~ft~ie~~ed--±"--a--plnce placed in a shelter care 

facility approved by the youth court. 1
' 

Section 8. Section 41-5-309, M.CA, is amended to read: 

•41-5-309. Bail. A youth placed in a detention er 

shelter care f~ci¼±ey may be released on bail. The court 

shall use the provisions of Title 46, chapter 9, as 

guidance. In determining the amount of bail, the court shell 

consider the financial ability of the youtn and ~he pare~ti 

or legal custodian of the youth.'' 

Section 9. Section 41-5-502, MCA, is amended to read: 

"41-5-502. Summons. (1) After a petition 

filed, summons ~fta±½ ~ be served directly to: 

(a) the youth; 

has been 

(b) his parent or parents having actual custody of the 

youth or his guardian or custodian, as the case may be; and 

{c) ~tten other persons as the court may direct. 

[2) The summons ~neTT must: 

(a) require the parties to whom ~ directed to 

appear personally before the court at the time fixed by the 

::,urrnuons to 3.:"!'.>wer the a.llegati::ins cf the peti::i:::,n; 

(b) advise the parties of their right to counsel under 
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the Montana Youth Court Act; and 

(c) have attached to it a copy of the petition. 

(3) The court may endorse upon the summons an order 

directing the person or persons having the physical custody 

or control of the youth to bring the youth to the hearing. 

(4) If it appears to the court that the youth needs to 

be placed in detention or shelter care, the judge may 

endorse on the summons an order directing the officer 

serving the summons to at once take the youth into custody 

and to take him to the place of detention or shelter care 

designated by the court, subject to the rights of the youth 

and parent or person having legal custody of the youth as 

set forth in the provisions of the Montana Youth Court Act 

relating to detention and shelter =are criteria and 

postdetention proceedings. 

(5) If any youth is placed in detention or shelter care 

or-detained under any provision of this chapter pending an 

adjudication, the court,--~pon--petition-0£-the-yo~th,-h±~ 

pare"t~-er-~ttard±a",-or--hi~--eett"~ei, shali, as soon as 

practicable, conduct a probable cause hearing ~~-order-to 

deterffli"e-whetner-the-e±rettm~tanee~-or-the-ea~e-~eqtt±re-stte" 

de~ent±e"-or-shelter-eare-snd--the--£o~m--~he--detention--or 

~he¼ter--eere--9hott¼d--take~--All-mentioned-psrt±es-shal¼-be 

no~~i±ed-o~-~tteh-petition-proeess-at--the--time--of--±n±tia¼ 

detent±on-or-~he±te~-eare as erovided in 41-5-303. 
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(6) The youth court judge may also admit the youth to 

bail in accordance with Title 46, chapter 9." 

Section 10. Section 7-32-2244, MCA, is amended to read: 

"7-32-2244. Ottveniie---~e~en~¼on----een~er----standards 

Detention of juveniles. flt Juveniles may be held in a 

detention center only in accordance with [section l], 

41-5-301 through 41-5-307, and 41-5-309. 

t%t--Betent±e"-eenters-t"at-he¼d-;ttven±ies--mtt~t--eomrty 

wit~---the---standards---ier---the--detent±on--0£--jttveni±-~~ 

~-r omttigsted-i,y-tl-!:e-depa:rtffl.et'\ t-0£-£-am.i :1:: y- 9e r, vi: ees-;--" 

Section 11. Section 53-30-229, MCA, is amended to read

"53-30-229. Hearing on alleged violation of after~~rc 

agreement -- right to appeal outcome. {l) When it is alleged 

by an aftercare counselor that a youth has violated the 

terms of his aftercare agreement, the youth s~ail must be 

granted a hearing at the site of the alleged violation or in 

the county where in which the youth is residing or is found 

within 10 days after notice has been served o~ the youth or 

the youth is detained, whichever is earlier. The purpose of 

the hearing is to determine whether the youth committed the 

violation and, if so, whether the violation is of such a 

nature that he should be returned to the youth correctional 

facility from which he was released or a different plan for 

treatment should be pursued by the department of family 

services. 
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(2) The youth, upon advice of an attorney, may waive 

his right to a hearing. 

{3) With regard to this hearing, the youth ~na¼i must 

be given: 

(a) written notice of the alleged violation of his 

aftercare agreement, including notice of the purpose of the 

hearing; 

(b) disclosure of the evidence against him and the 

facts constituting the alleged violation; 

{c) opportunity to be heard .in person 

witnesses and documentary evidence to 

and to present 

controvert the 

evidence against him and to show that there are compelling 

reasons that justify or mitigate the violation; 

(d) opportunity to have the referee subpoena witnesses~ 

{e) the right to confront and cross-examine adverse 

witnesses: 

(fl the right to be represented by an attorney; 

{g) a record of the hearing; and 

(h} notice that a written statement as to the evidence 

relied upon in reaching the final decision and the reasons 

for the final decision will be provided by the referee. 

(4) The department shall appoint a referee, who may not 

be an employee of the department, to conduct the hearing. In 

the conduct of the hearing, the department may request the 

county attorney's assistance as necessary. The d~partm~nt 
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shall adopt rules necessary to effect a prompt and full 

review. 

(5) If the referee finds, by a preponderance of the 

evidence, ::hat the youth did in fact commit the violation, 

he shall make a recommendation to the department for the 

placement of the youth. In making this recommendation, the 

referee may consider mitigating circumstances. Final 

approval rests with the department and must be made within 

10 days of the referee 1 s recommendation. 

(6) The youth may appeal from the decision at the 

hearing to the district court of the county 1n which the 

hearing was held by serving and filing a notice of appeal 

with the court within 10 days of the department's decision, 

The youth may obtain a written transcript of the hearing 

from the department by giving written notice of appeal. The 

district court, upon receipt of a notice of appeal, shall 

order the department to promptly certify to the court a 

record of all proceeding~ before the department and shall 

proceed to a prompt hearing on the appeal based upon the 

record on appeal. The decision of the department may not be 

altered except for abuse of discretion or manifest 

injustice. 

(7) Pending the hearing on a violation and pending the 

department's ~ecision, d youth may not be det~i~ed except 

when his det~ntion or care is required to protect the person 
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or property of the youth or of others or he may abscond or 

be removed from the community. The department shall 

determine the place and manner of detention and is 

responsible for the cost of the detention. Procedures for 

taking into custody and detention of a youth charged with 

violation of his aftercare agreement are as provided in 

7 41-3-1111, 41-S-30Jtrt--~h~e~gh-t6t, 41-5-306, and ~¼-5-388 

8 [section ll, 

9 (8) If the decision is made to return the youth to tt.e 

10 youth correctional facility from which he was released and 

11 

12 

13 

14 

15 

the youth appeals that decisionr he shall await the outcome 

of the appeal at the facility." 

Section 12. Section 14, Chapter 434, Laws of 1989, is 

amended to read: 

"Section 14. Section 16, Chapter 475, Laws of 1987, is 

16 amended to read: 

17 "Section 16. Effective dates -- termination date. (1) 

18 Except as provided in subsections [2} and (3), sections l 

19 

20 

21 

22 

through 13 are effective October 1, 1987. 

{2) The bracketed language in subsection (5) of section 

l is effective July 1, ~99¼ ~-

(3} The bracketed language in subsection (3) of section 

23 9 terminates July 1, ¼99~ 1992.'''' 

2~ Section 13. S@ction 17, Chapter 434, Laws of 198'J, is 

25 amended to redd: 
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"Section 17. Effective dai:e dates. tsee~ion!'l-5-and-~-er 

~hi9-aett-sre (1) [Section 7] is effective July 1, 1991. 

(2) [Section 5] is effective July 1, 1992." 

NEW SECTION. Section 14. Repealer. Section 41-5-308' 

MCA, is repealed. 

NEW SECTION. Section 15. Codification instruction. ( 1) 

(Sections land 4] are intended to be codiiied as an 

integral part of Title 41, chapter 5, part 3, and ::-:e 

provisions of Title 41, chapter 5, part 3, apply co 

[~ections 1 and 4), 

{2) Section 41-3-1111, MCA~ is intended to t_(: 

renumbered and codified as an integral part of Title 1:1., 

chapter 5, part 3. 

NEW SECTION. Section 16. Effective dates. ( 1) 

{Sections 12, 13, 15, and this section) are effective July 

16 1, 1991. 

17 (2) [Sections l through 11 and 14] are effective Ju:y 

18 1, 1992. 

19 

20 

21 

NEW SECTION. SECTION 17. COORDINATION INSTRUCTION. IF 

SENATE BILL NO. 37 IS NOT PASSED AND APPROVED, THEN [THIS 

ACTJ IS VOID. 

-End-
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