SENATE BILL NO. 28

INTRODUCED BY WILLIAMS

IN THE SENATE

DECEMBER 31, 1990 , INTRODUCED AND REFERRED TO COMMITTEE
ON LABOR & EMPLOYMENT RELATIONS.

JANUARY 7, 1991 FIRST READING.

JANUARY 18, 1991 COMMITTEE RECOMMEND BILL

DO PASS AS AMENDED. REPORT ADOPTED.
JANUARY 19, 19%1 PRINTING REPORT.

SECOND READING, DO PASS.
JANUARY 21, 1981 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 32; NOCES, 16.

TRANSMITTED TO HOUSE.
IN THE HCUSE

JANUARY 22, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON LABOR & EMPLOYMENT RELATIONS.

FIRST READING.

MARCH 8, 1991 COMMITTEE RECOMMEND BILL BE
CONCURRED IN. REPORT ADOPTED.

MARCH 11, 1991 SECOND READING, CONCURRED IN.

MARCH 12, 1991 THIRD READING, CONCURRED IN.

AYES, 91; NOES, 6.
RETURNED TO SENATE.
IN THE SENATE
MARCH 13, 1991 RECEIVED FROM HOUSE.
SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SBOQ28 , as introduced.

DESCRIPTION OF PROPOSED LEGISTATION:

A bill for an act entitled: "An act requiring the concurrence of the State Compensation Mutual Insurance Fund in a decision
of the Department of Labor and Industry that an employer is entitled to self-insure or to continue to self-insure under the

Workers’' Compensation Act; and amending sections 39-71-2101, 39-71-2103, 39-71-2104, 39-71-2105, 39-71-2106, 39-71-2109, 39- .
71-260%, and 39-71-2619, MCA."

ASSUMPTIONS:

1. 47 Plan 1 policies are currently active.

2. These current policies cover 288 employers and employer groups including counties, cities, towns, school districts, and
hospitals.

3. Approximately 53 applications, including renewals, are received each year requesting coverage under Plan 1.

4. Proof of solvency and ability to pay, as stated in 39-71-2101, MCA, will be determined by the Department of Laber and
Industry and the State Compensation Mutual Insurance Fund using the criteria detailed in Administrative Rule 24.29.7024
of the Department of Labor and Industry. This requires the review and analysis of audited financial statements of each
employer or each individusal member of an employer group which will indicate sufficient security to protect the interest
of injured workers.

5. All other reguirements, which an employer or group of employers must meet in order to be bound by Plan 1, as listed in
Title 39, MCA, and 24.29, sub-chapter 7 of the Department of Labor and Industry’'s Administrative Rules, will be determined
by both the Department of Labor and Industry and the State Compensation Mutual Insurance Fund.

6. The State Fund would require 1.0 FTE to conduct the analysis necessary for concurrence with the Department of Labor and
Industry regarding approval or renewal of Plan 1 coverage. Associated operating costs would include payroll service fees,
supplies, communications, training fees, computer and office equipment and associated maintenance costs.

7. The executive budget recommendation for the State Fund is used for comparison with the proposal (less transfers, and
benefits and claims).

FISCAL. IMPACT:
See page two
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ROD SUNDSTED, BUDGET DIRECTOR DATE BOB WILLIAMS, PRIMARY SPCNSOR VA DKTE
Office of Budget and Program Planning

Fiscal Note for SB0OQ28, as introduced
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Fiscal Note Request, SBO0Z8,

Form BD-15
Page 2 of 2

FISCAL IMPACT:

Expenditures:
STATE FUND
FY '92 FY '93
Current Law Proposed Law Difference Current Law Proposed Law Difference
FTE 216.90 217.90 1.00 215.90 216.90 1.00
Personal Services 5,536,182 5,574,415 38,233 5,506,944 5,546,906 39,962
Operating Expenses 3,802,378 3,802,918 540 3,748,677 3 749,217 540
Equipment 188,893 202,593 13,700 127.138 127,138 0
Total 9. 527,453 9,579,926 52,473 9,382,759 9,423,261 40,502
Propriétary Revenue 9,527,453 9,579,926 52,473 9,382,759 9,423,261 40,502

as introduced.

Revenues:
Revenues of the State Compensation Mutual Insurance Fund would be impacted to the extent that an employer or employer
group is denied Plan 1 coverage and subsequently elects to obtain coverage from the State Compensation Mutual

Insurance Fund. Premium income for the fund would then increase. However, an amount cannot be estimated at this
time.

EFFECT ON COUNTY OR _OTHER LOCAL REVENUES OR EXPENDITURES:

Fiscal impact cannot be estimated at this time. However, county and/or local government expenditures may be affected
depending upon whether those entities currently covered by Plan 1 are allowed to renew their coverapge and whether
those entities which are first time applicants for Plan 1 coverage are allowed to be bound by Plan 1.

TECHNICAL NOTES:

The primary sponsor may have intended for SB0028 to require the concurrence of the Self-Insurers Guaranty Fund rather
than the State Compensation Mutual Insurance Fund (State Fund). If the bill were amended to require the concurrence
of the Self-Insurers Guaranty Fund, there would be no fiscal impact to the state.

sB 24
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SB 0028/01
SENATE BILL NO, 28
INTRODUCED BY WILLIAMS
A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE

CONCURRENCE OF THE STATE COMPENSATION MUTUAL INSURANCE FUND
IN A DECISION OF THE DEPARTMENT QF LABOR AND INDUSTRY THAT
AN EMPLOYER IS ENTITLED TO SELF-INSURE OR TO CONTINUE TO
SELF-INSURE UNDER THE WORKERS' COMPENSATICN ACT; AND
AMENDING SECTIONS 39-71-2101, 39-71-2103, 39-71-2104¢,
39-71-2105, 39-71-2106, 39-71-21469, 39-71-2609, AND
39-71-2619, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STAIE OF MONTANA:
Section 1. Section 39-71-2101, MCa, is amended to read:
"39-71-2101. General requirements for electing coverage

under plan. An employer may elect to be bound by

compensation plan No. 1 upon furnishing satisfactory proof
to the department and the state compen:ation mutual
insurance fund of his solvency and financial ability to pay
the compensation and benefits in this chapter provided for
and to discharge all liabilities which are reasconsbly likely
to be incurred by him during the fisca'® year for which such
election is effective and may, by order of the departaent

and with the concurcence of the state fund, make such

payments directly to his employces as they may become
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SB 0028701

entitled to receive under the terms and conditions of this

chapter."
Section 2. Section 39-71-2103, MCA, is amended to read:
"39—71*2103.v Employer permitted to carcy on business
and settle directly with employee -- individual liability.
{1) If such employer making such election shall be found by

the department and the state compensation mutual insurance

fund te have the requisite financial ability to pay the
compensation and benefits in this chapter provided for, then
the department, with the concurrence of the state fund,
shall grant ta the employer permission to carry on his
business for the fiscal year within which such election is
made and such procof filed, or the remaining portion of such
fiscal year, and to make such payments directly to his
employee:; as they may become entitled to receive the same.
{2) Each individual employer in an association,
corporation, or organizalion of employers given permission
by the department to operate as self-insured under plan No.
1 of this chapter is jointly and severally liable for all
obligations incurred by the association, corporation, or
organization under this chapter. An association,
corporation, or organization of employers givea permisslon
to operate as self-insured must maintein excess liability
coverage in amounts and under such condiions as provided by

rules of the department.”

INTRODUCED BILL
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Section 3. Section 39-71-2104, MCA, is amended to read:

“39-71-21G4. Renewal of application. Every employer, so
long as he continues in his employment and so long as he
continues to be bound by compensation plan No. 1, shall, at
ieast 30 days before the expiration of each fiscal year,
renew his application to be permitted to continue to make
such payments as aforesaid directly to his employees for the
next ensuing fiscal year, and under like circumstances as
those mentioned for the granting of such permission upon

such first application, the department may, with the

concurrence of the state compensation mutual insurance fund, .

renew the same from year to year."

Section 4. section 39-71-2105, MCA, is amended to read:
"39-71-2105. Additional proof of solvency -- revocation
of order. The department may at any time require from any
employer acting under compensation plan No. 1 to file with

the department and the state compenéation mutual insurance

fund additional proof of solvency and financial ability to
pay the compensation provided by this chapter and may at any

time, with the concurrence of the state fund, upon notice to

such employer of not less than 10 or more than 20 days,

after and upon a Full hearing, revoke any order or approval

theretofore made."

Section 5. section 39-71-2106, MCA, is amended to read:

"39-71-2106. Requiring security of employer. (1) The
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sB 0028/01

department may require any employer who elects to be bound
by compensation plan No. @ to provide a security ‘deposit.
Such security deposit may be a surety bond, government bond,
or letter of credit approved by the department and must be
the greater of;

[ay $250,000; or

{b) an average of the workers' compensation liabilities
incurred by the employer in Montana for the past 3 calendar
years.

(2) 1f the department, with the concurrence of the

tate compensation mutual insurance fund, finds that an

employer has lost his solvency or financial ability to pay
the compensation herein provided to be paid which might
reasonably be expected to be chargeable to the employer
during the fiscal year to be covered by the permission or
that the employer 1s an associlation, corporation, or
organization of individual employers seeking permission to
operate wunder compensation plan No. 1, the department must
require the employer, before granting to him permission or
betore continuing or engaging in such employment subject to
the provisions of compensation plan No. 1, tou give security
in addition FO the security described in subsection (1) for
the payment of compensation, which security must be in such

an amount as the department, with the concurrence of the

state fund, finds is reasonable and necessary to meet  all

-~
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SB 0028/01

liabilities of the employer which may reasonably and
ordinarily be expected to accrue during the fiscal year,

{3) The security provided for in subsection {2) must be
deposited with the department and may be a certain estimated
percent of the employer's last preceding annual payroll or a
certain percent of the established amount of his annual
payroll for the fiscal year; or the security may be in the
form of a bond or undertaking executed to the department 1in
the amount to be fixed by it with two or more sufficient
sureties, which undertaking must be c¢onditioned that the
employer will well and truly pay or cause to be paid all
sums and amounts for which the employer shall become liable
under the terms of this chapter to his employees during the
fiscal year; or such security may consist of any state,
county, municipal, or schocl district bonds or the bonds or
evidence of indebtedness of any individuals_or corporations
which the department deems solvent; and every such deposit
and the character and amount of such securities shall at all
times bhe subject to approval, revision, or change by the

department as in its Jjudgment, with the concurrence cof the

state fund, may be required, and upon proof of the final
payment of the liability for which such securities are
given, such securities or any remaining part thereof shall
be returned to the depositor.

(4) The department is 1liable for the value and
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safekeeping of all such deposits or securities and shall, at
any time, upon demand of a bondsman or the depositor,
account for the same and the earnings thereof."

Section B. Section 39-71-2109, MCA, is amended to read:

"39-71-2109. When employer may be relieved Ffrom
liability. Any employer bound by compensation plan No. 1
against whom 1liability may exist Ffor compensation for
permanent benefits under this chapter may, with the approval

of the department and the concurrence of the state

compensation mutual insurance fund, be relieved therefrom

by:

(1) depositing the present value or the estimated
present wvalue of the total unpaid compensation for which
such liability exists for permanent ‘otal benefits, assuming
interest at 7% per annum, compounded annually, with the
department; or

(2) depositing with the deparlment the sum of the
unpaid permanent partial benefits for which such liability

exisks."

Section 7. section 39-71-2609, MCA, is amended to read:

"39-71-2609. Establishment of fund - employer
participation required, (1) There is a nonprofit
unincorporated legal entity, te be known as the Montana
seli-i1nsurers guaranty fund, financed as provided in

39-71-2615 and  39-71-2616. The fund shall perform its

-6
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functions under rules adopted by, and powers exercised
through, the board established under 39-71-2604.

{2) A private selif-insurer shall participate as a
member in the fund as a condition of the autherity to
self-insure in this state under 39-71-2101.

(3) The department shall consult with the board and the

state compensation mutual insurance fund regarding the

suitability of allowing an employer to self-insure or to
continue as a self-insured employer.”
Section 8. section 39-71-2619, MCA, is amended to read:
"39-71-2619. Notification of insolvency by private
self-insurer. As a condition of the privilege to self-insure
pursuant to Title 39, chapter 71, part 21, a private
self-insurer shall agree in writing to notify the

department, the state compensation mutuwal insurance fund,

and the fund within 24 hours of the filing of any bankruptcy
or determination of insolvency relating to that private

self-insurer."

-End-
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APPROVED BY COMMITTEE
ON LABOR & EMPLOYMENT
RELATIONS

SENATE BILL NO. 28

INTRODUCED BY WILLIAMS

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE
CONCURRENCE OF THE SPAYE--COMPENSATION--MUBTYUAL--INSURANEE

MONTANA SELF-INSURERS GUARAKTY FUND IN A DECISICN OF THE

DEPARTMENT OF LABOR AND INDUSTRY THAT AN EMPLOYER IS
ENTITLED TO SELF~INSURE OR TO CONTINUE TO SELF-INSURE UNDER
THE WORKERS' COMPENSATION ACT; - AND AMENDING SECTIONS
39-71-2101, 39-71-210¢3, 39-71-2i04, 39-F:-2%857--395-F1-21067

39-71-2109, 39-71-2609, AND 39-7%1-26%9% 39-71-2611, MCA."

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA:
Section 1. section 3%-71-2101, MCA, is amended to read:
“39-71-2101. General requirements for electing coverage

under plan. An employer may elect to be bound by

compensation plan No. 1 upon furnishing satisfactory proof

to the department and the stete-—compensatien--motual

insurance MONTANA SELF-INSURERS GUARANTY fund of his

solvency and financial ability to pay the compensation and
benefits in this chapter provided for and to discharge all
liabilities which are reasonably likely to be incurred by
him during the fiscal year for which such election |is
effective and may, by order of the department and with the

cohcurrence of the state GUARAMNTY fund, make such payments
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SB 0028/02

directly to his employees as they may become entitled to
recejive under the terms and conditions of this chapter.”
Section 2. section 39-71-2103, MCA, is amended to read:
"39-71-2103, Employer permitted to carry on business
and settle directly with employee -- individual liability.
(1) If such employer making such election shall be found by

the department and the state-compensatien-mutual-insurance

MONTANA SELF-INSURERS GUARANTY fund to have the reguisite

financial ability to pav the compensation and benefits in
this chapter provided for, then the department, with the

concurrence ©f the state GUARANTY fund, shall grant to the

employer permission to carry on his business for the fiscal
year within which sSuch election is made and such proof
filed, or the remaining portion of such fiscal year, and to
make such payments directly to his employees as they may
become entitled to receive the same.

{2} Each individual employer in an association,
corporation, or organization of employers given permission
by the department to operate as self-insured under plan No.
1 of this chapter is jointly and severally liable for all
obligations incurred by the asscciation, corporation, or
organization under this chapter. An association,
corporation, or organization of employers given permission
to operate as self-insured must maintain excess liability

coverage in amounts and under such conditions as provided by

SECOND READING

-2- SB 28
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rules of the department.”

Section 3. Section 39-71-2104, MCA, is amended to read:

*39-71-2104. Renewal of applicaticon. Every emplover, so
long as he continues in his employment and sSo long as he
continues to be bound by compensation plan No. 1, shall, at
least 30 days before the expiration of each fiscal year,
renew his application to be permitted to continue to make
such payments as aforesaid directly to his employees for the
next ensuing fiscal year, and under like circumstances as
those mentioned for the granting of such permission upon
such first application, the department may, with the

concurrence of the atate——-compensation--motoal--insurance

MONTANA SELP-INSURERS GUARANTY fund, renew the same from

year to year."
Section-47--Section-39-71-21657-MEA;-i3-amended-te-read:
135-33-23195-—~Additionat-proof-of-selvency----revocarion

of-orders-FPhe-department-may-at-any-time--require--frem--any

empioyer--acting--under-compensation-ptan-No--t to-fiie-with

the-department-and-the-state-compensation--mutual-—insurance

fund additierat--precf-of-actvency-and-financiai-ability-to
pay-the-cempensatien-pravided-by-this-chapter-and-may-at-any

time7—with—the~ccncurrence—of—the-state-Eund;-upcn—notice—tc

such-employer-of-nor-tess—than-18--or--more--than--28--daysy
after--and-upen-a-fuil-hearingr-reveke-any-order-or-approvat

theretsfare-mades!
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Section-57--Section-39-71-21067-MEAF-is-amended-to-reads

U38-F7x-21067--Requiring-security-of--emplteyer--—{1}-~-Fhe
department--may--require-any-emplteyer-who-etecks—te-be-bound
by-compensatcion-pian-Ror-i-to-provide--a--securicy--deposits
Sueh-security-depestt-may-be-a-surety-bond;-government-bonds
or——tetter--of-credit-appreved-by-the-department-and-must-be
the-greater-sfs

tay--$2567668+-0r

tby--an-average-of-the-workerst-compensation-tiabitities
tneurred-by-the-empioyer-in—-Mentana-for-the-past-3--catendar
yearas

{2y--2f-~the--department ;-~with--the--concarrence-of-the

state-compensation-mutual--inaurance--fundy; €inds--that--an

emplayer—-has--ltoat-his-ssiveney-or-finanetal-abiiity-to-pay
the-compensation-herein-provided--to--be—-patd--whieh--mighe
reascnably--be--expected-~to--be--chargeable-to-che-emplayer
during-the-fiscal-year-to-be-covered-by--the--permission--or
that---the--empioyer--is—-an--assocratisn;--corperationy-—or
ergantzation-of-indtviduai-employera-secking—-permisston—-te
eperate--under--compensation-plan-No--i;-the-department-must
require~the-empieayer;-—before-granting-to-him--permissien--or
befere--continning-or-engaging-tn-sueh-employment-subject-te
the-provistons-ef-compensation-plan-Ne--i;-to-give-—securtty
tn--addition-to-the-security-described-in-subseetton-¢t1}-for

the-payment-of-cempensationy-which-security-must-be-tn——-auch
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an--amount-—-—as——tihe--departtenty-with-the-concurrence-of-che

state-fund; finds-is-reascnabie-and-necessary-—to--meek--aii
tiabtitties-——of--the--employer—-which--may--reasenabiy--and
ordinarity-be-expected-to-acerne-during-the-fiascat-years
+3}--Phe-security-pravided-for-in-subsectton—+23-must-be
deposttad-with-the-department-and-may-be-s-certain-estimared
percent-of-the-employer‘a-last-preceding-annuai-payroit-asr-a
certain-percent-of-the--estabiished--amount--of-—his--annuak
payroti--for--the-fiscal-years-or-the-seeurity-may-be-in-+he
form-ef-a-bond-er-undertaking-executed-to-the-department——in
the-——amount-—-te--be-—fixed-by it-with-two-er-more-suffictent
suretiea;-which-undertaking-must--be--conditioned--that—-the
employer--wilti--weii--and--truly-pay-or-cauvse-to-be-paid-ati
sums-and-amounta-fer-which~the-empieyer-shati-become—-iiable
under--the-terma-of-~thias-chapter-te-hia-empisyees-dutring-the
fracat-year;-or-such-security--may--cenaise--of--any--statey
county;--munieipaty-or-school-district-bonda-er-the-bonds-or
evidence-af-indebtedness-of-any-individuais-or--corporations
which--the--department-deems—solvent;-and-everv-such-deposit
and-the-character-and-amount-of -sueh-secucteres—shatt-ac-al:
times-be-sohject-to-approvatr—revistany—-sr--change-—by--the

department--as--tn-tts-judgmenty-with-the-concurrence-of-the

state-fund; may-be-required;-and-upan--proof--of--the--finaz
payment-—of-«the~-liabitity-~for--which--auch-securities-are

grveny-such-securtkies-er-aay-remaining-part--therecf--shatt
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be-returned-to-the-depoattors

f&f——?he——-departmentf~-is~—}iabie——Eof——the-—vsiue--and
:afekecping-cf—aii—such—depcaibs—cr—securities—und—shaiir—at
any—timcr—upcn——demand——cf—~3——bcn&sman——cr——thc--depos&torT
sccount-for—the-same-and-the-ecarnings-thereof sl

Section 4. section 39-71-2109, MCA, is amended toc read:

"39-71-2109, When emplayer may be relieved from
liability. Any employer bound by compensation plan WNo. 1
against whom liability may exist for compensation for
permanent benefits under this chapter may. with the approval

of the department and the concurrence of the state

compensacion-mutual-insurance MONTANA SELF-INSURERS GUARANTY

fund, be relieved therefrom by:

(1) depositing the present value or the estimated
present value of the total unpaid compensaticn for which
such liability exists for permanent total benefits, assuming
interest at 7% per annum, compounded annually, with the
department; or

(2) depositing with the department the sum of the
unpaid permanent partial benefits for which such liability

exists."”

Section 5. sSection 39-71-2609, MCA, is amended to read:

"39~-71-2609. Establishment of fund - employer
participation required. (1) There is a nonprofit
unincorporated legal entity, to be known as the Montana

-f— SB 28
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self-insurers gquaranty fund, €financed as provided in
39-71-2615 and 39-71-2616. The fund shall perform its
functions wunder rules adopted by, and powers exercised
through, the becard established under 39-71-2604.

(2} A private self-insurer shall participate as a
member in the fund as a conditicon of the authority to
self-insure in this state under 39-71-2101.

t3y--Fhe-department-shati-consntr-with-the-board and-the

state——compensatisn—-mutual-—insurance--fund regarding--the

suttabiztty--of--attewing--an—-empleyer-to-seif-insure-sr-to
eontinue-as-a-setf-insurei-smployer:t
Seeeiton-B8:--Section-39-31-26319;-MEA7-ts-smended-ea-reads
839-33-2619---Notificatron—-of--itnsoclveney--by---private
seif-insurers-As-sa-condition-ef-the-privitege-to-seif-insure
purauant--to—-Piete--389;--chapter--?i;--part--21;--a-private
setf-tnsnrer—-shakri--sgrea——in-——wribting---to-—--notify--~the

departMenty-—-the--state--compensation-mutuai-insurance-fundy

and-the-fund-within-24-houra-ef-the-filting-of-any-bankruptey

er-determination-of—-inssiveney--retating—-to--that--private

‘serf-insurercd

SECTION 6. SECTION 39-71-2611, MCA, IS AMENDED TO READ

®39-71-2611. Duties, liabilities, and rights of fund.

{l) The fund shall assume the workers' compensation
obligations of a private self-insurer that come due after

the private self-insurer has been determined to be an
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insolvent self-insurer.

(2) The fund is not liable for the payment of any
penalties or interest assessed for any act or omission of a
person acting on behalf of the fund.

(3} The fund is a party in interest in all proceedings
invelving workers' compensation claims against an insolvent
private self-insurer whose workers' compensation obligations
have been paid or assumed by the fund. The fund has the same
rights and defenses as the insolvent private self-insurer,
including but not limited to all of the following:

(a) to appear and deny, defend, and appeal a claim; and

(b) to receive notice of, investigate, adjust,
compromise, settle, and pay a claim,

{4) The fund shall concur in department decisions

relating to allowing an employer to self-insure."

-End-

-8- SB 28



52nd Legislature

= W N

o @& ~N o

10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

SB 0028/02

SENATE BILL NO. 2B

INTRODUCED BY WILLIAMS

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRIKG THE
CONCURRENCE OF THE SPAPE--€OMPENSA®IGN--MUTHAL--INSURANER

MONTANA SELF-INSURERS GUARANTY FUND IN A DECISION QF THE

DEPARTMENT OF LABOR AND INDUSTRY THAT AN EMPLOYER IS
ENTITLED TO SELF-INSURE OR TO CONTINUE TQO SELF-INSURE UNDER
THE WORKERS ' COMPENSATION ACT; AND AMENDING SECTIONS
39-71-2101, 39-71-2103, 39-71-2104, 39-71-23057--39-71-21667
39-71-2109, 39-71-260%, AND 39-73-2619 39-71-2611, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 39-71-2101, MCA, is amended to read:
"39-71-2101. General requirements for electing coverage

under plan. An employer may elect to be bound by

compensation plan No. 1 upon furnishing satisfactofy proof

to the department and the state-—compensation--mutual

4insurgnce MONTANA SELF-INSURERS GUARANTY fund of his

solvency and financial ability to pay the compensation and
benefits in this chapter provided for and to discharge all
liabiiities which are reasonably likely to be incurred by

him during the f£fiscal year for which such election Iis

effective and may, by order of the department and with the

concurrence of the state GUARANTY fund, make such payments
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directly to his employees a3 they may become entitled to
receive under the terms and conditions of this chapter.”
Section 2. Section 39-71-2103, MCA, is amended to read:
"39-71-2103. Employer permitted to carry on business
and settle directly with employee —— individual liability.
{1) If such employer making such election shall be found by

the department and the state-compensation-mutual-inscrance

MONTANA SELF-INSURERS GUARANTY fund to have the requisite

financial ability to pay the compensation and benefits in
this chapter provided for, then the department, with the

concurrence of the skake GUARANTY fund, shall grant te the

employer permission to carry on his business for the fiscal
year within which such election is made and such proof
filed, or the remaining portion of such fiscal year, and to
make such payments directly to his employees as they may
become entitled to receive the same.

(2) Each individual employer in an association,
corporation, or organization of employers given permission
by the department to operate as self-insured under plan No.
1 of this chapter is jointly and severally liable for all
cbligations incurred by the association, corporation, or
organization under this chapter. An association,
corporation, or organization of employers given permission
to operate as self-insured must maintain excess llability

coverage in amounts and under such conditions as provided by

THIRD READING

-2- sSB 28
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rules of the department.,”

Section 3. Section 39-71-2104, MCA, is amended to read:

"39-71-2104. Renewal of application. Every employer, so
long as he continues in his employment and so 1long as he
continues to be bound by compensation plan No. 1, shall, at
least 30 days before the expiration of each fiscal vyear,
renew his application to be permitted to continue te make
such payments as aforesaid directly to his employees for the
next ensuing fiscal year, and under like circumstances as
those mentioned for the granting of such permission upon
such first application, the department may, with the

concurrence of the stakte--cempensatien—-mutual--insurance

MONTANA SELP-INSURERS GUARANTY fund, renew the same from

year to year."
Seetion-4:--Section-39-71-21857;-MEA;-is-amended-to-read:
833-33-23857--Additional-proaf-of-solvency-~---revocation

of-order-Phe-deparkment-may-akt-any-time--require-—from--any

empioyer—-acting--under-compensation-plan-Nos-t eo-fite-with

the-department-and-the-state-compensation--mutual--insurance

fund additiena¥--presf-sf-soivency-and-financial-abiiity-te
pay-the-compensation-provided-by-this-chapter-and-may-at-any

time;-with-the-conctdrrence-of-tha—state-Fund;-upsn-notice-to

such-empioyer-of-not-tess-than-10--or--mere—-than--26--dayss
after--and-upon-a-full-hearingr-revoke-any-order-or-approvat

theretofare-madest

-3- SB 28
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Seetion-5r--Section-39-71-21+865-MEA;-its-amended-to-reads

239-71-2306-——Requiring-sesurity-of--empioyerr——{i¥—-The
department--may--require-any-empteyer-who-elects-to-be-bosund
by-compensation-pian-No--i-to-provide—-a—-securikty--deposit:
Such~security-deposit-may-be-a-surety-bondy-government-bondy
or——tetter-—of-credit-approved-by-the-department-and-must-be
the-greater-of+

tay--$2560;0007-or

thy——an-average-of-the-workers!l-compensation-tiabiiities
ineurred-by-the-empiteyer-in-Mentana-for-the-past-I--calendar
yearss

t24--If--the--department;--with--the-—eoncurrence-of-the

State-compensation-mutnal--insurance—-fundy E£inda--that--an

empltoyer--has—-tost-his-solvency-or-financial-abitity-to-pay
the-compensatien-herein-provided--to—-be--paid--which--might
reasonably —-be--expected--to--bhe-—chargeable-to-the-empiayer
during-the-fiscal-year-to-be-covered-by--the—-permisasien—-ar
that---the--employer—-is--an--asssciation;-—-corporationy—-or
organiration-of-individuai-employers—seeking--permission—-to
operate~--under—-compensatisn—-plan-Noer-iy-the-department-must
require—the-employery-before-granting-to-him--permission--or
before--continuing-or-engaging-tn-such-emplioyment-subiect-to
the-proviatenas—of-compensatien-ptan—No--17-to-give--secarity
in--additien-to-tha-security-described-in-sabsection-tiy-fer

the-payment-af-compensations-which-security-mast-be-in--such

-4- SB 28
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an——amount--as--the--departmenty-with-the-concurrence-cf-the

stake-fund; fFinds-is-reasonabie-and-necessary--to--meet-—aii
tiabtlieies-—-of--the--empioyer——which--may--reasonably--and
ardinartiy-be—expected-tro-acerue-during-the-Fiseat-years
t3y--Fhe-seeurity-provided-for-in-subsectian-+2+-must-pbe
deposited-with-the-department-and-may-be-a-certain-estimated
percent-of-the-empioyeris-iase-preseding-annuat-payrolti-or-a
certain-percent-of-the-——established--amount-——-of--his--annuat
payroli--for--tha-fiscal-years-or-the-security-may-be-in-the
farm-of-a-bond-or-undertaking-axecuted-to-the-department——in
the--amount--to--be--fixed-by-it-with-two-or-more-sufficient
sureties;-which-undertaking-muse--be--econditioned--that--the
empieyer—-witi--weii--and--truly-pay-or-cause-to-be-paid-aii
sums-and-ameunts-£far-which-the-empleysr-shati-become--1iabie
under--the-termas-ef-thia-chapter-to-his-empioyees-during-the
fiscal-year;-er-such-security--may--eonarst—-of——any--statey
esuntyy--municipalt;-or-schost-diseriet-ponda-or-the-bonds-or
evidence-of-indebtedness-of-any-itndividuala-er--corporations
which--the--department-deems-ssivent;-and-every-such-depasis
and-the-character-and-amount-of-sech-securities-shatt-at-ati
times-be-subject-to-approval;-revision;—-or—--change——by--the

department--as—-in-its-judgmenti-with-the-concurrence-of-the

state-fundy may-be-requiredy-and-upon--proocf-—-of -the--£final
paymenk--of-—¢he-—-iiability—-~for--which--such-securities-are

given;-such-securities-or-any-remaining-part--thereof--shati
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ba-returned-to-the-depositors

ti}-—?he——~department——-is——l&abie~-Eor——the-—vaiue—-and
safekeeping—of-aii—sueh-deposies—cr—securitiea-and-sha}ir—at
any—timev—upcn--demand--oi——a——bcndsman—-or—-the—-depository
aceeunt-for-the—same-and-the-earnings-theresfs"

Section 4. Section 39-71-2109, MCA, is amended to read:

*35-71-2109., When employer may be relieved from
liability. Any employer bound by compensation plan No. 1
against whom liability may exist for compensation for
permanent benefits under this chapter may, with the'approval

of the department and the concurrence of the sktate

compensation-mutual-insurance MONTANA SELF-INSURERS GUARANTY

fund, be relieved therefrom by:

(1) depositing the present value or the estimated
present value of the total unpaid compensation for which
such liability exists for permanent total benefits, assuming
interest at 7% per annum, compcunded annually, with the
department; or

(2) depositing with the department the sum of the
unpaid permanent partial benefits Eor which such liability

exists."
Section 5. sSection 39-71-2609, MCA, is amended to read:
"39-71-2609. Establishment of fund —— employer

participation reguired. (1) There is a nonprofit

unincorporated legal entity, to be known as the Montana

—§- SB 28
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gself-insurers guaranty fund, financed as provided in
39-71-2615 and 39-71-2616. The fund shall perform its
functions under rules adopted by, and powers exercised
through, the board established under 39-71-2604,

{2} A private self-insurer shall participate as a
member in the fund as a condition of the authority to
self-insure in this state under 39-71-2101.

t33--Fhe-department-shalli-consuib-with-the-board and-the

state--compensation--mutual-—-insurance--fund regarding--the

suitabitity--of--atiewing--an--empitoyer—te-seif-insure-or-to
continve-an-a-setf-insurai-empltoyerct
Section-85--Section-39-71-26197-MEA7-is-amended-to-rends
¥39-73-2619+v--Notiftcation--of——insocivency--by---private
seif-insurerc-As-a-condition-of-the-priviltege-to-self-inauvre
pursvant--to--Fitte--397—-chapter—-Fiy—-part—-2i7--a-private
seif-insurer--shalt--agree--in——-writing---te---notify-~-the

departmenty——the-—state—-compensation-mutuat-insurance-fundy

and-the-fund-within-24-hours-of-the-£fiting-of-any-bankruptey

or-determination-ef--insoltvency--retating-—to--that--private

‘serf-insurerslt

SECTION 6. SECTION 39-71-2611, MCA, IS AMENDED TO READ:

"39-71-2611. Duties, 1liabilities, and rights of Fund.
(1) The fund shall assume the workers' compensation
obligations of a private self-insurer that come due after

the private self-insurer has been determined to be an.

-7 SB 28
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insolvent self-insurer.

{2) The £fund is not Lliable for the payment of any
penalties or interest assessed for any act or omission of a
person acting on behalf of the fund.

{3) The £fund is a party in interest in all proceedings
involving workers' compensation claims against an insolvent
private self-insurer whose workers' compensation obligations
have been paid or assumed by the fund. The fund has the same
rights and defenses as the insolvent private self-insurer,
including but not limited to all of the following:

(a) to appear and deny, defend, and appeal a claim; and

{b) to receive notice of, investigate, adjust,
compromise, settle, and pay a claim.

(4) The fund shall concur in department decisions

relating to_allowing an employer to self-insure."

-gnd-

-8- SB 28
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SENATE BILL NO. 28
INTRODUCED BY WILLIAMS
A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE

CONCURRENCE OF THE S$APE--COMPENSATION--MUPUAL--INSURANER

MONTANA SELF-TNSURERS GUARANTY FUND IN A DECISION OF THE

DEPARTMENT OF LABOR AND INDUSTRY THAT AN EMPLOYER IS
ENTITLED TO SELF-INSURE OR TO CONTINUE TO SELF-INSURE UNDER
THE WORKERS' COMPENSATION ACT: AND AMENDING SECTIONS
39-71-2101, 39-71-2103, 39-71-2104, 3%-71-21657--39-F71-2106%
35-71-2109, 39-71-2609, AND 39-71-263%9% 39-71-2611, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 39-71-2101, MCA, is amended to read:
"39-71-2101. General reguirements for electing coverage

under plan. An employer may elect to be bound by

compensation plan No. 1 upon furnishing satisfactory proof

to the department and the state-—compensation—-mutual

insurance MONTANA  SELF-INSURERS GUARANTY fund of his

solvency and financial ability to pay the compensation and
benefits in this chapter provided for and to discharge all
liabilities which are vreasonably likely to be incurred hy

him during the fiscal year for which such election is

effective and may, by order of the department and with the

concurrence of the state CUARANTY fund, make such payments
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directly to his employees as they may become entitled to
receive under the terms and conditions of this chapter.”
Section 2. section 39-71-2103, MCA, is amended to read:
"39-71-2103. Employer permitted to carry on business
and settle directly with employee —- individual liability.
(1) If such employer making such election shall be found by

the department and the state-compensation-mutumi-insurance

MONTANA SELFP-INSURERS GUARANTY fund to have the requisite

financial ability to pay the compensation and benefits in
this chapter provided for, then the department, with the

concurrence ofF the state GUARANTY fund, shall grant to the

employer permission to carry on his business for the fiscal
year within which such election is made and such proof
filed, or the remaining portion of such fiscal year, and to
make such payments directly to his employees as they may
become entitled to receive the same.

{2) Each individual employer in an assocliation,
corporation, or organization of employers given permission
by the department to operate as self-insured under plan No.
1 of this chapter is jointly and severally liable for all
obligations incurred by the association, corporation, or
organization under this chapter. An association,
corporation, or organization of employers given permission
to operate as self-insured must maintain excess liability

coverage in amounts and under such conditions as provided by

REFERENCE BILL
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tules of the department.”

Section 3. Section 39-71-2104, MCA, is amended to read:

"39-71-2104. Renewal of application. Every employer, so
long as he continues in his employment and so6 long as he
continues to be bound by compensation plan No. 1, shall, at
least 30 days before the expiration of each Eiscal year,
renew his application to be permitted to continue to make
such payments as aforesaid directly to his employees for the
next ensuing fiscal year, and under like circumstances as
those mentioned for the granting of such permission upon
such first application, the department may, with the

concurrence of the atate--compenastien--mutuai--insurance

MONTANA SELF-INSURERS GUARANTY fund, renew the same from

year to year.”
Section-4-—-Section-39-73-21857-MEA7-ia-amended-te-read:
833-31-2485:--Additionat-presf-of-sslvency----revoecation

of-orders-The-department -may-at-any-time--regquire-—-from--any

employer—-acting--under-compenaation-ptan-Nos-1 to-fite-with

the-department-and-the-state-compansation-—matnat--insurance

fund additional--proof-of-astvency-and-financtek-ability-to
pay-the-compensation-provided-by-this-chapter-and-may-at-any

time;-with-the-concurrence-af-the-state—Ffundr-upon-notice-to

such-empioyer-of-not-iesa-than-16--or--more--than--20--dayss
after-—-and-upon-a-fuii-hearing;-revoke-any-order-or-approvatl

theretofore-madex
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Section-S5r--Section-39-331-21065;-MEA;-is—amended-to-reads

£33-33-7+P6z—-Requiring-security-of--employer:——tiy--Fhe
department--may--require-any-employer-who-elects-to-be-bound
by-compensation-plan-Nox-i-to-provide--a—-security--deposit~
Such-aececurity-deposit-may-be-a-surety-bondy-government-bondy
or--ietter--of-credit-approved-by-the-department-and-must-be
the-greater-of:

tay--5258;680808;-0¢

tb}--an-average-of-che-werkers!-compensation-tiabilities
incurred-by-the-employer-in-Montana-for-the-past-i--catendar
yearss

¢23--3f--the-—department; - -with--the--concurrence-of-the

state-compensakion-mutual-—insurance—-fundy £inds--that--an

empisyer--has--lost-hia-solvency-or-financital-abitity-to-pay
the-coampensation-herein-provided--to--be—-paid--which--might
reasanably--be--expected--to--be--echargeabie-to-the-employer
during-the-fiscal-year-to-be-covered-by--the--permisszon--or
that---the--empioyer-—-is--an--asseciation; --corporattony--or
organiratien-sf-individual-empioyers-seeking--permisston--to
operate-—under--compensation-pltan-Nor-iy-the-department-must
require-the-empieyer;-before-granting-to-him—-permission--or
before--continuing-or-engaging-in-sech-employment-aubject-te
the-provisions-of-compenaation-pian-Ne--1;-to-give--security
in--addition-te-the-security-describad-in-subsection-ti}-for

the-payment-of-compensation;-which-security-must-be-in--such

-4- sB 28
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an—-amount--as--the--departmentz-with-the-concurrence-of-the

state-fundy finds-is-reasonabie-and-necessary--to—-meet—-aii
iimbitities---of--the—-empioyer--which--may--reasonabiy--and
ordinarily-be-expected-to-accrue-during-the-fiascat-years
+3}--Phe-security-provided-for-in-subsection-{2}-must-be
deposited-with-the-department-and-may-be-a-¢ertain-estimated
percent-of-the-employeria-last-preceding-annuai-payroti-or-a
certain-percent-of-the--estnbiished--amount~-af-—hisa--annoat
payroli--far——the-£fiseal-yearr-or-the-seenrity-may-be-in-the
form-of -a-band-er-undertaking-execunted-te-tha-department——in
the--amount--to--be--Ffixed-by-it-with-two-or-mere-suffFictent
suretiesy-which-undertaking-muat--be--conditioned--that--the
employer—-wilti-~-weil--and-—truly-pay-or-canse-to-be-patd-aii
sums-and-ameunts-£far-which-the-emplayer-shati-become--1iabte
under--the-terms-of-this-ehapter-to-his-empioyees-during-the
fiscali-yveari-or-such-secierity--may--consist--of--any-—-statey
eounty;--munieipat;-or-school-distrier-bonds-or-the-bonda-or
evidence-of-indebtedness-of-any-individuais-or--corporations
which--the--department-deema-solvent:-and-every-such-deponit
and-the-character-and-amount-of-such-secucities-shati-akt-ati
times-be-subject-to-approvail;-reviarens--or--change—-—by-—the

department--as--tn-its-judgmenty-wikth-the-concurrence-of-the

state-fundy; may-be-required;-and-upon--proof--of--the--finat
payment--of--the-—-liabiitty--for--which--such-seenritics-are

given;-sueh-securities-or-any-remaining-part—-thereof--shait
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be-returned-eo-the-depesiters

ft}——?he———depurtmant—~—is—viiabie——fcr——the--vaiue—'and
aafekeeping-ef~aii-such—deposits—ar—securitie:-uné-shai}1—at
any—time7—upcn—-demand-—ci——a——bendsman--ar——the—-deposite!r
aceount-for—the same-and-the-earnings-therecf:*®

Section 4. Section 39-71-2189, MCA, is amended to read:

*39-71-2109. When employer may be relieved from
liability. Any employer bound by compensation plan No. 1
against whom liability may exist for compensation for
permanent benefits under this chapter may, with the approval

of the department and the concurcrence of the state

compensation-mutual-insurance MONTANA SELF-INSURERS GUARANTY

fund, be relieved therefrom by:

(1) depositing the present value or the estimated
present value of the total wunpaid compensation Far which
such liability exists for permanent total benefits, assuming
interest at 7% per annum, compounded annually., with the
department; or

{2) depositing with the department the sum of the
unpaid permanent partial! benefits for which such liability
exists.”

Section 5. Section 39-71-2609, MCA, is amended to read:

“39-71-2609. Establishment of fund - employer
participation required, (1) There is a nonprofit

unincorporated legal entity, to be known as the Montana

-6~ SB 28
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self-ingurers guaranty fund, fiﬁanced as provided in
39-71-2615 and 39-71-2616. The fund shall . perform its
functions under rules adopted by, and powers exercised
through, the board established under 39-71-2604.

(2) A private self-insurer shall participate as a
member in the fund as a condition of the authority to
self-insure in this state under 39-71-2101.

+33~-Fhe—department-shati-consuit-with-the-board and-the

state--compensetiona—-mubual--insurance -fund regarding-—-the

suikmbility-—of--allewing--an--enmpleyer-to-self-insure—or-te
eontinve-as-a-self-insurei-employer:t
Section-8s--Section-39-F1-26197-MECA;-is-amended-to-read:
239-33-2619---Notification--ecf--inssclvency--by---private
seif-insurers-As-a-condittion-of-the-privitege-to-serf-insure
pursuant——to--Pitie--39%75--chapter--7i;--part-—-2ir--a-private
seif-insurer—-shaii--agree--in——-writing-——to-—-notify-—the

deparetment; ——the--state--compensation-mutual-insurance-fundy

and-the-fund-within-24-hours-of-che-£fiting-of-any-bankruprecy

or-~-determination-of--insolvency-—reiating--to--that--private

‘self-tnanrerz*

SECTION 6. SECTION 39-71-2611, MCA, IS AMENDED TO READ:

"39-71-2611. Duties, liabilities, and rights of fund.
{1} The fund shall assume the warkers' compensation
obligations of a private self-insurer that come due after

the private self-insurer has been determined to be an

s, P SB 28
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insolvent self-ingurer.

{2y Te fund is not 1liable for the payment of any
penalties or interest assessed for any act or omission of a
person acting on behalf of the fund.

{3) The Ffund is a party in interest in all proceedings
involving workers' compensation claims against an insolvent
private self-insurer whose workers' compensation obligations
have been paid or assumed by the fund. The fund has the zame
rights and defenses as the insolvent private self-insurer,
including but not limited tc all of the following:

{a) to appear and deny, defend, and appeal a claim; and

{by to receive notice of, investigate, adijust,
compromise, settle, and pay a claim.

{4) The fund shall concur _in department decigsions

relating to allowing an employer to self-insure.”

-End-
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