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SENATE BILL NO. 7 

INTRODUCED BY MAZUREK 

A BILL FOR AN ACT ENTITLED: "AN ACT REPLACING THE UNIFORM 

FRAUDULENT CONVEYANCES ACT WITH THE UNIFORM FRAUDULENT 

TRANSFER ACT; EXTENDING FRAUDULENT CONVEYANCE LAWS TO 

PERSONAL PROPERTY TRANSFERS; DEFINING TRANSFERS CONSIDERED 

FRAUDULENT; PROVIDING REMEDIES AND DEFENSES; PROVIDING FOR 

LIMITATIONS OF CAUSES OF ACTION; AMENDING SECTION 53-5-401, 

MCA; AND REPEALING SECTIONS 31-2-301, 31-2-302, 31-2-303, 

31-2-311, 31-2-312, 31-2-313, 31-2-314, 31-2-315, 31-2-316, 

31-2-317, 31-2-321, 31-2-322, 31-2-323, 31-2-324, AND 

31-2-325, MCA. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections l 

through 11] may be cited as the ''Uniform Fraudulent Transfer 

Act". 

NEW SECTION. Section 2. Definitions. As used 

[sections 1 through 11), the following defi~itions apply: 

(1) ''Affiliate 1
' means: 

in 

(a) a person who directly or indirectly owns, controls, 

or holds with power to vote 20% ~r more of the outstanding 

voting securities of the debtor, other than a person who 

holds the securities: 

~,n, ""'""'" '°"""' 
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(i) as a fiduciary or agent without sole discretionary 

power to vote the securities; or 

(ii) solely to secure a debt if the person has not 

exercised the power to vote; 

(b) a corporation 20% or more of who5e outstanding 

voting securities are direct:y 8r indirectly owned, 

controlled, or held with power to vote by tne debtor or a 

person who directly or indirectly owns, controls, or holds 

with power to vote 20% or more of the outstanding voting 

securities of the debtor, other than a person who holds the 

sec~rities: 

(i) as a fiduciary or agent without sole power to vote 

the securities; or 

(ii) solely to secure a debt if the person has not 

exercised the power to vote; 

(c) a person whose business is operated by the debtor 

under a lease or other agreement or a pe:son substantially 

all of whose assets are controlled by the debtor; or 

(d) a person who operates the debtor's business under a 

20 lease or other agreement or controls substantia~ly all of 

21 

22 

23 

24 

25 

the debtor's assets. 

(2) ~Asset'' means property of a debtor, but the term 

does not include: 

(a) prcperty to the extent it is encumLJered by a valid 

lien; 
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(b) property to the extent it is generally exempt under 

nonbankruptcy law; or 

(c) an interest in property held 1n tenancy by t~e 

entireties to the extent it is not subject to process by a 

creditor holding a claim against only one tena~t. 

(3) ''Claim'' means a right to payment, whether or nae 

the right is reduced to judgment, liquidated, unliquidated, 

fixed, contingent, matured, unmatured, disputed, undisputed, 

legal, equitable, secured, or unsecured. 

{ 4) "Credi tor" means a person who has a claim. 

{5) "Debt .. means liability on a claim. 

(6) ''Debtor" means a person wno ls liable on a claim. 

(7) ''Insider" includes: 

(d) if the debtor is an individual: 

(i) a relative of the debtor or of a general partner of 

the debtor; 

(ii) a partnership in which the debtor is a general 

partner; 

(iii) a general partner in a partnership described in 

subsection (7)(a}(ii); or 

(iv) a corporation of which the debtor 

officer, or person in control; 

(b) if the debtor is~ corporation: 

(i) a director Qf the debtor; 

(ii) an officer of the deb~or; 

-::i-
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(iii) a person in control of the debtor; 

(iv) a partnership in which the debtor is a general 

partner; 

(v) a general partner in a partnership described in 

subsection (7) (b) (iv); or 

(vi) a relative of a general partner, director, officer, 

or person in control of the debtor; 

{c) if the debtor is a partnership: 

(i) a general partner in the debtor; 

(ii) a relative of a general partner 1n, a general 

partner of, or a person in control of the debtor; 

(iii) another partnership in which the debtor is a 

general partner; 

(iv) a general partner in a partnership described in 

subsection (7)(c)(iii); or 

(v) a person in control of the debtor; 

(d) an affiliate or an insider of an affiliate as 

the affiliate were the debtor; and 

(e) a managing agent of the debtor. 

if 

(8) "Lien" means a charge against or an interest in 

property to secure payment of a debt or performance of an 

obligation and includes a security interest created by 

agreement, a judicial lien obtained by legal or equitable 

process or proceedings, a common-law lien, or a s:atutory 

lien. 
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{9) "Person 11 means an 

corporation, association, 

individual, 

organization, 
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partnership, 

government or 

governmental subdivision or agency, business trust, estate, 

trust, or any other legal or commercial entity. 

(10] ''Property'' means anything that may be the subject 

of ownership. 

(11) ''Relative'' means: 

(a) an individual related by consanguinity within the 

third degree as determined by the common law; 

(b) a spouse or an individual related to a spouse 

within the third degree as so determined; or 

(c) an individual in an adoptive relationship within 

the third degree. 

(12) "Transfer" means every mode, direct or indirect, 

absolute or conditional, voluntary or involuntary, of 

disposing of or parting with an asset or an interest in an 

asset and includes payment of money, release, lease, and 

creation of a lien or other encumbrance. 

(13) "Valid lien•• means a lien that is effective against 

the holder of a judicial lien subsequently obtained by legal 

or equitable process or proceedings. 

NEW SECTION. Section 3. Insolvency. (1) A debtor is 

insolvent if the sum of the debtor's debts is greater than 

all of the debtor's assets at a fair valuation. 

(2) A debtor who is generally not paying his debts as 

-5-
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they become due is presumed to be insolvent. 

CJ) A partnership is insolvent under subsection (1) if 

the sum of the partnership's debts is greater than the 

aggregate, at a fair valuation, of all of the partnership's 

assets and the sum of the excess of the value of each 

general partner's nonpartnership assets over the partner's 

nonpartnership debts. 

(4) Assets under this section do not include property 

that has been transferred, concealed, or removed with intent 

to hinder, delay, or defraud creditors or that has been 

transferred in a manner making the transfer voidable under 

(sections 1 through 11]. 

(5} Debts under this section do not include an 

obligation to the extent it is secured by a valid lien on 

property of the debtor not included as an asset. 

NEW SECTION. Section 4. Value. (1) Value is given for 

a transfer or an obligation if, in exchange for the transfer 

or obligation, property is transferred or an antecedent debt 

is secured or satisfied, but value does not include an 

unperformed promise made other than in the ordinary course 

of the promiser's business to furnish support to ~he debtor 

or another person. 

(2) For the purposes of [section 5(1) (b) and 6), a 

person gives a reasonably equivalent value if the person 

acquires an interest of the debtor in an asset purs~ant to a 

-6-
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regularly conducted, noncollusive foreclosure sale or 

execution of a power of sale for the acquisition or 

disposition of the interest of the debtor upon default under 

a mortgage, deed of trust, or security agreement. 

( 3) A transfer is made for present va::.·..1e if the 

exchange between the debtor and the transferee is i~tended 

by them to be contemporaneous and is in fact suostar.tially 

contemporaneous. 

NEW SECTION. Section 5. Transfers 

present and future creditors. (1) 

obligation incurred by a debtor is 

fraudulent as 

A tru~sfer made 

fraudulent as to 

to 

or 

a 

creditor, whether the creditor's claim arose before or after 

the transfer was made or the obligation was incurred, if the 

debtor made the transfer or incurred the obligation: 

{a) with actual intent to hinder, delay, or defraud any 

creditor of the debtor; or 

(b) without receiving a reasonably equivalent value in 

exchange for the transfer or obligation and the debtor: 

(i) was engaged or was about ta engage in a business or 

a transaction for which the remaining assets of the debtor 

were unreasonably small in relation to the business or 

transaction; or 

(ii) intended to incur, or believed or reasonably should 

have believed that he would incur, debts beyond his ability 

to pay as they became due. 
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( 2) In determining actual intent under subsection 

(l){a), consideration may be given, among other factors, to 

whether: 

(a) the transfer or obligation was to an insider; 

(b) the debtor retained possession or control of the 

property transferred after the transfer; 

(c) the transfer or obligation was 

concealed; 

disclosed or 

(d) before the transfer was made or obligation was 

incurred, the debtor had been sued or threatened with suit; 

(e) the transfer was of substantially all the debtor's 

assets; 

(f) the debtor absconded; 

(g) the debtor removed or concealed assets; 

{h) the value of the consideration received by the 

debtor was reasonably equivalent to the value of the asset 

transferred or the amount of the obligation incurred; 

( i) the debtor was insolvent or became insolvent 

shortly after the transfer was made or the obligation was 

incurred; 

(j) the transfer occurred shortly before or shortly 

after a substantial debt was incurred; or 

(k} the debtor transferred the essential assets of the 

business to a lienor who transferred the assets to an 

insider of the debtor. 
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NEW SECTION. Section 6. Transfers fraudulent as to 

present credito£"s, (1) A transfer made or obligation 

incurred by a debtor is fraudulent as to a creditor whose 

claim arose before the transfer was made or the obligation 

was incurred if the debtor made the transfer or incurred the 

obligation without receiving a reasonably equivalent value 

in exchange foe the trdnsfer or obligation and the debtor 

was insolvent at that time or the debtor became insolvent as 

a result of the transfer or obligation. 

(2) A transfer made by a debtor is fraudulent as to a 

creditor whose claim arose before the transfer was made if 

the transfer was made to an insider for an antecedent debt, 

the debtor was insolvent at that time, and the insider had 

reasonable cause to believe that the debtor was insolvent. 

NEW SECTION. Section 7. When transfer made or 

obligation incurred. For the purposes of [sections l through 

11 l: 

{l) a transfer is made: 

(a) with respect to an asset that is real property 

other than a fixture, but including the interest of a seller 

or purchaser under a contract for the sale of the asset, 

when the transfer is so far 

pu.:chaser of the asset 

perfected that 

from the debtor 

a good 

against 

faith 

whom 

applicable law permits the transfer to be perfected cannot 

acq~ire an interest in the asset that is superior to the 

-9-
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interest of the transferee; and 

{b) with respect to an asset that is not real property 

or that is a fixture, when the transfer is so far perfected 

that a creditor on a simple contract cannot acquire a 

judicial lien otherwise than under [sections 1 through 11] 

that is superior to the interest of the transferee; 

(2) if applicable law permits the transfer to 

perfected as provided in subsection (i) and the transfer 

be 

is 

not perfected before the commencement of an action for 

relief under [sections 1 through 11], the transfer is 

considered made immediately before the commencement of the 

actioni 

(3) if applicable law does not permit the transfer to 

be perfected as provided in subsection (1), the transfer is 

considered made when it becomes effective between the debtor 

and the transferee; 

(4) a transfer is not made unt:l the debtor has 

acquired rights in the asset transferred; 

(5) an obligation is incurred: 

(a) if oral, when it becomes effective between the 

parties; or 

(b) if evidenced in writing, when the writing executed 

by the obliger is delivered to or for the benefit of the 

obligee. 

NEW SECTION. Section 8. Remedies of creditors. (1) In 

-10-
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an action for relief against a transfer or obligation under 

[sections l through 11], a creditor, subject to the 

limitations in [section 9], may obtain: 

(a) avoidance of the transfer or obligation to the 

extent necessary to satisfy the creditor's claim; 

(bJ an attachment or ocher provisional remedy against 

the asset transferred or other property of the transferee in 

accordance with the procedure prescribed by Title 27, 

chapter 18; or 

(c) subject to applicable principles cf equity and in 

accordance with applicable rules of civil procedure: 

(i) an injunction against further disposition by the 

debtor or a transferee, or both, of the asset transferred or 

of other property; 

(ii) appointment of a receiver to take charge of the 

asset transferred or of other property of the transferee; or 

(iii) any other relief the circumstances may require. 

(2) If a creditor has obtained a judgment on a claim 

against the debtor, the creditor, if the court so orders, 

may levy execution on the asset transferred or its proceeds. 

NEW SECTION. Section 9. Defenses, liability, and 

protection of transferee. (l) A transfer or obligation is 

not voidable under [section S(l)(a)) against a person who 

took in good faith and for a reasonably equivalent value or 

against any subsequent transferee or obligee. 

-11-
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{2) Except as otherwise provided in this section, to 

the extent a transfer is voidable in an action by a creditor 

under [section B(l)(a)], the creditor may recover judgment 

for the value of the asset transferred, as adjusted under 

subsection (3), or the amo~nt necessary to satisfy the 

creditor's claim, whichever is less. The JudgmenL may be 

entered against: 

(a) the first transferee of the asset or the person for 

whose benefit the transfer was made; or 

(b) any subsequent transferee other than a good faith 

transferee who took for value or from any subsequent 

transferee. 

(3) If the judgment under subsection (2) is based upon 

the value of the asset transferred, the judgment must be for 

an amount equal to the value of the asset at the time of the 

transfer, subject to adjustment as the equities may require. 

(4) Notwithstanding voidability of a transfer or an 

obligation under [sections 1 through 11], a good faith 

transferee or obligee is entitled, to the extent of the 

value given the debtor for the transfer or obligation, to: 

(a) a lien on or a right to retain any interest in the 

asset transferred; 

(b) enforceme~t of any obligation incurred; or 

le) a reduction in the amount of the liability on the 

judgment. 

-12-
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(5) A transfer is not voidable under [sections 5(l)(b) 

or 6] if the transfer results from: 

(a) termination of a lease upon default by the debtor 

when the termination is pursuant to the lease and applicable 

law; or 

(b) enforcement of a security interest in compliance 

with Title 30, chapter 9. 

(6) A transfer is not voidable under (section 6(2)]: 

(a) to the extent the insid~r gave ~ew value to or for 

the benefit of the debtor after the transfer was made, 

unless the new value was secured by a valid lien; 

(b) if made in the ordinary course of business or 

financial affairs of the debtor and the insider; or 

(c) if made pursuant to a good faith effort to 

rehabilitate the debtor and the transfer secured present 

value given for that purpose as well as an antecedent debt 

of the debtor. 

NEW SECTION. Section 10. Extinguishment of cause of 

action. A cause of action with respect to a fraudulent 

transfer or obligation under (sections l through 11] is 

21 ext~nguished unless action is brought under: 

22 

23 

24 

25 

(l) [section 5(l)(a)] within 4 years after the transfe, 

was made or the obligation was incurred or, if later, within 

1 year after the transfer or obligation was or could 

reasonably have been discovered by the claimant; 
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(2) [section 5(l)(b) or 6(1)] within 4 years after 

transfer was made or the obligation was incurred; or 

(3) [section 6(2)] within 1 year after the transfer 

made or the obligation was incurred. 

the 

was 

NEW SEC':'ION. Section 11. Supplementary provisions. 

Unless displaced by the provisions of [sections 1 through 

11), the principles of law and equity, including the law 

merchant and the law relating to principal and agent, 

estoppel, laches, fraud, misrepresentation, duress, 

coercion, mistake, insolvency, or other validating or 

invalidating cause, supplement its provisions. 

NEW SECTION. Section 12. Oniformity of application and 

construction. [Sections 1 through 12] must be applied and 

construed to effectuate the general purpose of making 

uniform the law with respect to the subject of [sections 1 

through 12] among states e~acting it. 

Section 13. Section 53-5-401, MCA, is amended to read: 

•sJ-5-401. Old-age assistance recovery. 11) Upon the 

death of any recipient cf old-age assistance, the department 

of social and rehabilitation services shall execute and 

present a claim ag~inst the estate of ~tteh the person within 

the time specified in the published notice to creditors in 

the estate matter for the total amount of assistance paid 

under Chapter 82, Laws of 1937, as amended. No~ claim ~ha±± 

25 ~_!h.)t be enforced aga.:.nst any real estate of a rec.1p:.ent 

-14-
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l while it is occupied by the surviving spouse or dependent as 

2 a home. 

3 

4 

(2) Every transfer of property made by deed, grant, 

bargain, sale, or gift by any recipient of old-age 

5 assistance and recorded subsequent to his having received 

6 such assistance ~hal¼-be is presumed to have been made 

7 without £a±r---cons±derat±o~ value, as the term 4 £air 

8 consideration• ''value" is defined by 31-i-393 [section 4}, 

9 and with the intent to defeat the purposes of this section. 

10 These presumptions are disputable and may be controverted by 

11 competent evidence. 

12 (3J If the federal law so requires, the federal 

13 government sheif--be is entitled to a share of any amounts 

14 collected from recipients or their estates in proportion to 

15 the amount wh±en that it has contributed to the grants 

16 recovered, and the amount due the United States sha¼¼ must 

17 be promptly paid by the state to the United States 

18 government. The remaining portion of the amount collected 

19 9hell must be distributed to the state and county in 

20 proportion to the total amount paid by each." 

21 NEW SECTION. Section 14. Repealer. Sections 31-2-301, 

22 31-2-302, 31-2-303, 31-2-311, 31-]-312, 31-2-313, 31-2-314, 

23 31-2-315, 31-2-316, 31-2-317, 31-2-321, 31-2-322, 31-2-323, 

24 31-2-324, and 31-2-325, MCA, are repealed. 

25 NEW SECTION. SP.ction 15 Codification instruction. 

-15-
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[Sections 1 through 12] are intended to be codified as an 

integral part of Title 31. chapter 2' part 3, and the 

provisions of Title 31, chapter 2, part 3, apply to 

[sections 1 through 12]. 

-End-
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SENATE BILL NO. 7 

INTRODUCED BY MAZUREK 

A BILL FOR AN ACT ENTITLED: "AN ACT REPLACING THE UNIFORM 

FRAUDULENT CONVEYANCES ACT WITH THE UNIFORM FRAUDULENT 

TRANSFER ACT; EXTENDING FRAUDULENT CONVEYANCE LAWS TO 

PERSONAL PROPERTY TRANSFERS; DEFINING TRANSFERS CONSIDERED 

FRAUDULENT; PROVIDING REMEDIES AND DEFENSES; PROVIDING FOR 

LIMITATIONS OF CAUSES OF ACTION; AMENDING SECTION 53-5-401, 

MCA; AND REPEALING SECTIONS 31-2-301, 31-2-302, 31-2-303, 

31-2-311, 31-2-312, 31-2-313, 31-2-314, 31-2-315, 31-2-316, 

31-2-317, 31-2-321, 31-2-322, 31-2-323, 31-2-324, AND 

31-2-325, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections l 

through 11) may be cited as the ''Uniform Fraudulent Transfer 

Act''. 

NEW SECTION. Section 2. Definitions. As used 

[sections 1 through 11], the following definitions apply: 

(1) "Affiliate" means: 

in 

{a) a person who directly or indirectly owns, controls, 

or holds with power to vote 20\ or more of the outstanding 

voting securities of the debtor, other than a perscn who 

holds the securities: 

~n• """"'"' coun<H 
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(i) as a fiduciacy or agent without sole discretionary 

power to vote the securities; or 

(ii) solely to secure a debt if the person has not 

exercised the power to vote; 

(b) a corporation 20% or more of whose outstanding 

voting securities are directly or indirectly owned, 

controlled, or held with power to vote by the debtor or a 

person who directly or indirec~ly owns, controls, or holds 

with power to vote 20% or more of the outstanding voting 

securities of the debtor, other than a person who holds the 

securities: 

(i) as a fiduciary or agent without sole power to vote 

the securities; or 

(ii) solely to secure a debt if the person has not 

exercised the power to vote; 

(c} a pe:son whose business is operated by the debtor 

under a lease or other agreement or a person s~bstantially 

all of whose assets are controlled by the debtor; or 

(d) a person who operates the debtcr's business under a 

lease or other agreement or controls suDstantial~y all of 

21 the debtor's assets. 

22 

23 

;~ ..t 

25 

(2) "Asset" means property of a debtor, but the term 

does not include: 

(J) prcp~rty t0 ~h~ extent 

lien; 

-2-
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(b} property to the extent it is generally exempt under 

nonbankruptcy law1 or 

(c) an intere3t in property held in tenancy by the 

entireties to the extent it is not subject to process by a 

creditor holding a claim agai~st only one tenant. 

{ 3) ''Claim" rr.eans a right to payment, whether or ;iot 

the right is reduced to judgment, liquidated, unliquidated, 

fixed, contingent, matured, unmatured, dt9p~~~d,-~nd¼sp~ted, 

legal, equitable, secured, or unsecured. 

(4) ''Creditor" means a person who has a claim. 

(5) ''Debt" means liability on a claim. 

(6) ''Debtor'' means a person who is :iable on a claim. 

(7) ''Insider"' includes: 

(a} if the debtor is an individual: 

(i) a relative of the debtcr or of a general partner of 

the debtor; 

(ii) a partnership in which the debtor is a general 

partner; 

(iii) a general partner in a partnership described in 

subsection (7)(a){ii); or 

(iv) a corporation of which the debtor is a director, 

officer, or person in control; 

(b} if the debtor is a corporation: 

(i) a director of the debtor; 

(ii) an officer of the debtor; 
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(iii) a person in control of the debtor; 

(iv) a partnership in which the debtor is a general 

partner; 

(v) a general partner in a partnership described in 

subsection (7)(b)(iv); er 

(vi) a relative of a general partner, director, officer, 

or pe[son in control of the debtor; 

(C) if the debtor is a partnership: 

{i) a general partner in the debtor; 

(ii) a relative of a general partner in, a general 

partner of, or a person in control of the debtor; 

(iii) another partnership in which the debtor is a 

general partner; 

(iv) a general partner in a partnership described in 

subsection (7)(c)(iii); or 

(v} a person in control of the debtor; 

(d) an affiliate or an insider of an affiliate as if 

the affiliate were the debtor; and 

(e) a managing agent of the debtor. 

(8) ''Lien" means a charge against or an interest in 

property to secure payment of a debt or performance of an 

obligation and includes a security interest created by 

agreement, a judicial lien obtained by legal or equitable 

process or proceedings, a con\mon-law lien, or a statutory 

lien. 
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individual, 

organization, 

SB 0007/02 

partnership, 

government or 

governmental subdivision or agency, business trust, estate, 

trust, or any other legal or commercial entity. 

( 10) "Property" means anything that may be the subject 

of ownership. 

(11) 11 Relative" means: 

(a) an individual related by consanguinity within the 

third degree as determined by the common law: 

(b) a spouse or an individual related to a spouse 

within the third degree as so determined; or 

(C) an individual in an adoptive relationship within 

the third degree. 

{12) "Transfer" means every mode, direct or indirect, 

absolute or conditional, voluntary or involuntary, of 

disposing of or parting with an asset or an interest in an 

asset and includes payment of money, release, lease, and 

creation of a lien or other encumbrance. 

(13) 11 Valid lien" means a lien that is effective agains~ 

the holder of a judicial lien subsequently obtained by legal 

or equitable process or proceedings. 

NEW SECTION. Section 3. Insolvency. ( 1) A debtor is 

insolvent if the sum of the debtor's debts is greater than 

all o~ the debtor's e~~e~~ ?ROPERTY .H ct L11 t 1.:aL1ati0n-;; AN~ 

ti!t--A. THE debt.or wti\o is generally not paying his debts 
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as they become due is-pres\:fflled-te-be-±nee¼vent, 

t3t--A-partftersh±p-±s-ineeivent-~"der-s~bseetien-t¼t--it 

the--9ttm--e£--the--partftereh±p~s--debts--±e-~reater-than-t"e 

e~~re9ate7-at-e-ra±r-vai~at±on,-0£-a½l-of-the--partners~±p~e 

essets--end--the--sam--e£--~fte--exeess--e£-tfte-~aitte-ef-eaeh 

generni-pertner~~-nonpartnersh¼p-as~et9-over--the--per~ner~s 

no"pn~tnerehip-debts. 

t4till Assets under this section do not include 

property that has been transferred, concealed, or removed 

with intent to hinder, delay, or defraud creditors or that 

has been transferred in a manner making the transfer 

voidable under [sections 1 through 11]. 

t5t.Ll_l Debts under this section do not include an 

obligation to the extent it is secured by a valid lien on 

property of the debtor not included as an asset. 

NEW SECTION. Section 4. Value. (ll Value is given for 

a transfer or an obligation if, in exchange for the transfer 

or obligation, property is transferred or an antecedent debt 

is secured or sa~isfied, but value does not include an 

unperformed promise made other than in the ordinary course 

of the pcomisor's business to furnish support to the debtor 

or another person. 

tYt--Por-~~e-~~rposes-e£--t~ee~ien--5t¼ttbt--a~d--6t,--a 

~~r~o~--g~~e~--~--~e~~~ne~~y--eqtli~a±ent-~~T~e-if-~~@-~@~~e~ 

~e~oT~e~-en-±n~er@~e-o~-the-deetor-i~-e~-~~e@t-p~r~~ent-~e-a 
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regtt¼ar%y--eeftdttetee7--ftefteo¼¼~9¼Ye--reree±e9ttre---sa¼e---or 

exeett~ieft--ef--s--pewer--of--sa¼e--tor--~he--aeqttis¼t¼or.--or 

di~posi~ieft-ef-tfte··interest-ef-the-debtor-apon-defan¼t-ttn~er 

a-mort~a~e7-0eed-e£-trttst7-or-see~rity-agreemento 

t~t11.l A transfer is made for present value if ~he 

exchange between the debtor and the transferee is intended 

by them to be contemporaneous and is in fact substantially 

contemporaneous. 

NEW SECTION. Section 5. Transfers fraudulent as to 

present and future creditors. (1) A transfer made or 

obligation incurred by a debtor is fraudulent as to a 

creditor, whether the creditor's claim arose before or after 

the transfer was made or the obligation was incurred, if the 

debtor made the transfer or incurred the obligation: 

(a) with actual intent to hinder, delay, or defraud any 

creditor of the debtor; or 

(b) without receiving a reasonably equivalent value in 

exchange for the transfer or obligation and the debtor: 

(i) was engaged or was about to engage in a business or 

a transaction for which the remaining assets of the debtor 

were unreasonably small in relation to the business or 

transaction; or 

(ii) intended to incur, or believed or reasonably should 

have believed that he would incur, debts beyond his ability 

to pay as they became due. 
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(2) In determining actual intent under subsection 

(l)la), consideration may be given, among other factors, to 

whether: 

(a) the transfer or obligation was ~o an insider: 

{b) the debtor retained possession or control of the 

property transferred after the transfer; 

(c) the transfer or obligation was disclosed or 

concealed~ 

(d) before the transfer was made or obligation was 

incurred, the debtor had been sued or threatened with suit; 

(e) the transfer was of substantially all the debtor's 

assets: 

(f) the debtor absconded: 

(g) the debtor removed or concealed assets; 

(h) the value of the consideration received by the 

debtor was reasonably equivalent to the value of the asset 

transferred or the amount of the obligation incurred; 

{i) the debtor was insolvent or became insolvent 

shortly after the transfer was made er the obligation was 

incurred; 

( j) the transfer occurred s·hortly before or shortly 

after a substantial debt was incurred; or 

(k) the debtor transferred the essential assets of the 

business to a lienor ·i..rho transferred the assets to an 

insider of the debtor. 
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present creditors. ( 1) A 

Transfers 

transfer 
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fraudulent as to 

made or obligation 

incurred by a debtor is fraudulent as to a creditor whose 

claim arose before the transfer was made or the obligation 

was incurred if the debtor made the transfer or incurred the 

obligation without receiving a reasonably equivalent value 

in exchange for the transfer or obligation and the debtor 

was insolvent at that time or the debtor became insolvent as 

a result of the transfer or obligation. 

(2) A transfer made by a debtor is fraudulent as to a 

creditor whose claim arose before the transfer was made if 

the transfer was made to an insider for an antecedent debt, 

the debtor was insolvent at that time, and the insider had 

reasonable cause to believe that the debtor was insolvent. 

NEW SECT ION. Section 7. When transfer made or 

obligation incurred. For the purposes of [sections l through 

11 I: 

(1) a transfe[ is made: 

{a) with respect to an asset that is real property 

other than a fixture, but including the interest of a seller 

or purchaser under a contract for the sale of the asset, 

when the transfer is so far perfected that a good faith 

purchaser of the asset from the debtor against whom 

applicable law permits the transfer to be perfecteC can:.ct 

acquire an interest in the asset that 1s superior to cne 
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interest of the transferee; and 

(b) with respect to an asset that is not real property 

or that is a fixture, when the transfer is so far perfected 

that a creditor on a simple contract cannot acquire a 

judicial lien otherwise than under (sections 1 through 11] 

that is superior to the interest of the transferee; 

(2) if applicable law permits the transfer to be 

perfected as provided in subsection (1) and the transfer is 

not perfected before the commencement of an action for 

relief under [sections 1 through 111, the transfer is 

considered made immediately before the commencement of 

action: 

the 

I 3 l if applicable law does not permit the transfer to 

be perfected as provided in subsection {l), the transfer is 

considered made when it becomes effective between the debtor 

and the transferee; 

(4) a transfer 1s not made ~nti: the debtor has 

acquired rights in the asset transferred; 

{5) an obligation is incurred: 

(a) if oral, when it becomes effective between the 

parties: or 

(b) if evidenced in writing, when the writing executed 

by the obliger 

obligee. 

is delivered to or for the benefit of the 

NEW SCCT~ON. Section 8. Remedies of creditors. (l) In 
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an action for relief against a transfer or obligation under 

[sections i through 11], a creditor. subject to the 

limitations in [se~tion 9], may obtain: 

(a} avoidance of the transfer or obligation to the 

extent necessary to satisfy the creditor's claim; 

(b) an ac:achment or other provisional remedy against 

the asset transferred or other property of the transferee in 

accordance with the procedure prescribed by Title 27, 

chapter 18; or 

(c) subject to applicable principles of equity and in 

accordance with applicable rules of civil procedure: 

(i) an injunction against further disposition by the 

debtor or a transferee, or both, of the asset transferred or 

of other property; 

(ii) appointment of a receiver to take charge of the 

asset transferred or of other property of the transferee; or 

{iii) any other relief the circumstances may require. 

{2) If a creditor has obtained a judgment on a claim 

against the debtor, the creditor, if the court so orders, 

may levy execution on the asset transferred or its proceeds. 

NEW SECTION. Section 9. Defenses, liability, and 

protection of transferee. (l) A transfer or obligation is 

not voidable under [sect:on S(l){a)] against a person who 

took in good faith and for a reasonably equivalent value or 

against any subsequent transferee or obligee. 
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(2) Except as otherwise provided in this section, to 

the extent a transfer is voidable in an action by a creditor 

under [section 8(l)(a)], the creditor may recover judgment 

for the value of the asset transferred, as adjusteQ under 

subsection (3), or the amount necessary to satisfy the 

creditor's claim, whichever is less. The judgment may be 

entered against: 

(a) the first transferee of the asset or the person for 

whose benefit the transfer was made; or 

(b) any subsequent transferee other than a 900d faith 

transferee who took for value or from any subsequent 

transferee. 

(3) If the judgment under subsection (2) is based upon 

the value of the asset transferred, the judgment must be for 

an amount equal to the value of the asset at the time of the 

transfer, subject to adjustment as the equities may require. 

{4) Notwithstanding voidability of a transfer or an 

obligation under [sections l through 11), a good faith 

transferee or obligee is entitled, to the extent of the 

value given the debtor for the transfer or obligation, to: 

(a) a lien on or a right to retain any interest in the 

asset transferred: 

lb) enforcement of any obligation incurred; or 

(c) a reduct:on in the amount of the liability on the 

judqment. 
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(5) A transfer is not voidable under [sections 5(l)(b) 

or 6] if the transfer results from: 

(a) termination of a lease upon default by the debtor 

when the termination is pursuant to the lease and applicable 

law; or 

{b) enforcement of a security interest in compliance 

with Title JO, chapter 9. 

(6) A transfer is not voidable under [section 6(2)}: 

(a) to the extent the insider gave new value to or for 

the benefit of the debtor after the transfer was made, 

unless the new value was secured by a valid lien; 

(b) if made in the ordinary course of business or 

financial affairs of the debtor and the insider; or 

(c) if made pursuant to a good faith effort to 

rehabilitate the debtor and the transfer secured present 

value given for that purpose as well as an antecedent debt 

of the debtor. 

NEW SECTION. Section 10. Extinguishment of cause of 

action. A cause of action with respect to a fraudulent 

transfer or obligation under (sections 1 through 11} is 

extinguished unless action is brought under: 

(1) [section S(l)(a)] within 4 I years after the 

transfer was made or the obligation was incurred or, 1f 

later, within 1 yedr after the transfer or obligati~n was or 

could reasonably have been discovered by the claimant; 
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( 2) [section S(l)(b) or 6(1)] within 4 I years after 

the transfer was made or the obligation was incurred; or 

(3) (section 6(2)) within 1 year after the transfer was 

made or the obligation was incurred. 

NEW SECTION_. Section 11. Supplementary provisions. 

Unless displaced by the provisions of [sections 1 through 

11), the principles of law and equity, including the law 

merchant and the law relating to principal and agent, 

estoppel, laches, fraud, misrepresentation, duress, 

coercion, mistake, :nsolvency, or other validating er 

invalidating cause, supplement its provisions. 

NEW SECTION. Section 12. Uniformity of application and 

construction. [Sections l through 12] must be applied and 

construed to effectuate the general purpose of making 

uniform the law with respect to the subject of [sections 1 

through 12] among states enacting it. 

Section 13. Section 53-5-401, MCA, is amended to read: 

"53-5-401. Old-age assistance recovery. (1) Upon the 

death of any recipient of old-age assistance, the department 

of social and rehabilitation services shall execute and 

present a claim against the estate of ~tteh the person within 

the time specified in the published notice to creditors in 

the estate matter tor the toca: a~ount of assistance paid 

·_,nder Chapter 82, l.J.lo.'S ct :;_93 7 , ;;1.s a~,ended. Ne~ claim ~ha±:i: 

ma~ be enfo1·cpd against any real estate of a recipient 
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while it is occupied by the surviving ~pouse or dependent as 

a home. 

(2) Every tr~nsfer of property made by deed, grant, 

bargain, sale, or gift by any recipient of old-age 

assistance and recorded subsequent to his having received 

such assistance ~~e%¼--be is presumed to have been made 

without ra~r--eefts¼e~r~tion value, as the term u~a¼r 

een:sl:derae¼-er,:u. "value" is defined by 31-2-383 [sectiorl__4J, 

and with the intent to defeat the purposes of this section. 

These presumptions are disputable and may be controverted by 

11 competent evidence. 

12 (3) If the federal law so requires, the federal 

13 government s-fta¼¼-be is entitled to a share of any amourtts 

14 collected from recipients or their estates in proportion to 

15 the amount lffliet'I that it has contributed to the grants 

16 

17 

18 

19 

recovered, 

be promptly 

government. 

!!-f'l:et:i¼ must 

and the amount due the United States sh8tt must 

paid by the state to the United States 

The remaining portion of the amount collected 

be distributed to the state and county in 

20 proportion to the total amount paid by each." 

21 NEW SECTION. Section 14. Repealer. Sections 31-2-301, 

22 31-2-302, 31-2-303, 31-2-311, 31-2-312, 31-2-313, 31-2-314, 

23 31-2-315, 31-2-316, 31-2-317, 31-2-321, 31-2-322, 31-2-323, 

24 31-2-324, and 31-2-325, MCA, are repealed. 

25 NEW SECTION. Section 15. Codification instruction .. 
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[Sections l through 12] are intended to be 

integral part of Title 31, chapter 2, 

codified as an 

part 3, and the 

part 3, apply to provisions of Title 31, 

[sections 1 through 12]. 

chapter 

-End-
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SENATE BILL NO. 7 

INTRODUCED BY MAZUREK 

A BILL FOR AN ACT ENTITLED: "AN ACT REPLACING THE UNIFORM 

FRAUDULENT CONVEYANCES ACT WITH THE UNIFORM FRAUDULENT 

TRANSFER ACT: EXTENDING FRAUDULENT CONVEYANCE LAWS TO 

PERSONAL PROPERTY TRANSFERS: DEFINING TRANSFERS CONSIDERED 

FRAUDULENT: PROVIDING REMEDIES AND DEFENSES; PROVIDING FOR 

LIMITATIONS OF CAUSES OF ACTION; AMENDING SECTION 53-5-401, 

MCA: AND REPEALING SECTIONS 31-2-301, 31-2-302, 31-2-303, 

31-2-311, 31-2-312, 31-2-313, 31-2-314, 31-2-315, 31-2-316, 

31-2-317, 31-2-321, 31-2-322, 31-2-323, 31-2-324, AND 

31-2-325, MCA.n 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. {Sections 

through 11) may be cited as the ''Unifotm Fraudulent Transfer 

A.ct". 

NEW SECTION. Section 2. Definitions. As used 

(sections l through 111, the following definitions apply: 

(1) "Affiliate" means: 

in 

(a) a person who directly or indirectly owns, controls, 

or holds with power to vote 20\ or more of the outstanding 

voting securities of the debtor, other than a pers011 who 

holds the securities: 

~n• ,..,.,..,., ro_,, 
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(i) as a fiduciary or agent without sole discretionary 

power to vote the securities: or 

(ii} solely to secure a debt if the person has not 

exercised the power to vote: 

(b} a corporation 20% or more of whose outstanding 

voting securities are directly or indirectly owned, 

controlled, or held with power to vote by the debtor or a 

person who directly or indirectly owns, controls, or holds 

with power to vote 20% or more of the outstanding voting 

securities of the debtor. other than a person who holds the 

securities: 

(i} as a fiduciary or agent without sole power to vote 

the securities; or 

(ii) solely to secure a debt if the person has not 

exercised the power to vote: 

(c) a person whose business is operated by the debtor 

under a lease or other agreement or a person substantially 

all of whose assets are controlled by the debtor; or 

(d) a person who operates the debtor's business under a 

lease or other agreement or controls substantially all of 

the debtor's assets. 

(2) nAsset'' means property of a debtor, but the term 

does not include: 

(.1) pr0pprty ~o lhe extent it is encumbered by a valid 

l i~n; 
TH I RO READ ING 
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(b) property to the extent it is generally exempt under 

nonbankruptcy law; or 

(c) an interFst in property held in tenancy by the 

entireties to the extent it is not subject to process by a 

creditor holding a claim against only one tenant. 

( 3) ''Claim" means a right to payment, whether or not 

the right is reduced to judgment, liquidated, unliquidated, 

fixed, contingent, matured, unmatured, dt~~~ted,-and±5ptt~~d7 

legal, equitable, secured, or unsecured. 

(4) "Creditor" means a person who has a. claim. 

(5) ''Debt" means liability on a claim. 

(6) 11 Debtor" means a person who is liable on a claim. 

(7} "Insider" includes: 

(a) if the debtor is an individual: 

(i) a relative of the debtor or of a general partner of 

the debtor; 

(ii) a partnership in which the debtor is a general 

partner; 

(iii) a general partner in a partnership described in 

subsection (7)(a)(ii); or 

(iv) a corporation of which the debtor is a director, 

officer, or person in control; 

(b) if the debtor is a corporation: 

(i) a director of the debtor; 

(ii) an officer of the debtor; 
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[iii) a person in control of the debtor; 

(iv) a partnership in which the debtor is a general 

partner; 

(v) a general partner in a partnership described in 

subsection (7)(b)(iv); or 

(vi) a relative of a general partner, director, officer, 

or person in control of the debtor; 

{c) if the debtor is a partnership: 

(i) a general partner in the debtor; 

(ii) a relative of a general partner in, a general 

partner of, or a person in control of the debtor; 

(iii) another partnership in which the debtor is a 

general partner; 

(iv) a general partner in a partnership described in 

subsection (7){C}(iii); or 

(v) a person in control of the debtor; 

(d) an affiliate or an insider of an affiliate as if 

the affiliate were the debtor; and 

{e) a managing agent of the debtor. 

(8) "Lien" means a charge against or an interest in 

property to secure payment of a debt or performance of an 

obligation and includes a security interest created by 

agreement, a judicial lien obtained by legal or equitable 

process or proceedings. a common-law lien1 or a statutory 

lien. 
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(9) 11 Person" means an individual, partnership, 

corporation, association, organization, government or 

governmental subdivision or agency, business trust, estate, 

trust, or any other legal or commercial entity. 

(10) "Property" means anything that may be the subject 

of ownership. 

(11) "Relative" means: 

{a) an individual related by consanguinity within the 

third degree as determined by the common law; 

(b) a spouse or an individual related to a spouse 

within the third degree as so determined; or 

(c) an individual in an adoptive relationship within 

the third degree. 

(12) "Transfer" means 

absolute or conditional, 

every mode, direct or indirect, 

voluntary or involuntary, oE 

disposing of or parting with an asset or an interest in an 

asset and includes payment of money, release, lease, and 

creation of a lien or other encumbrance. 

(13) ''Valid lien" means a lien that is effective against 

the holder of a judicial lien subsequently obtained by legal 

or equitable process or proceedings. 

NEW SECTION. Section 3. Insolvency. 11 l 

insolvent if the sum of the debtor's debts is 

A debtor is 

greater than 

all uf the debtor's a~~~t~ PROPERTY at a fair valuation~ AND 

t~t--A TH£ debtor w"e is generally not paying his debts 
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as they become due is-preettffled-to-be-¼nso¼•eftt~ 

t3t--~-partners"i~-is-insorvent-under-sttbsect±en-t¼t--i£ 

the--ettM--ef--tfte--partnereft~~is--debts--%~-~reater-than-the 

aggre~ate,-at-a-£a±r-va½ttatien7-e£-at¼-0£-th@--partners"tpis 

asset~--e~d--the--~ttm--ef--the--exee~~--ef-the-va½tte-e£-eaeh 

~e"e~ai-par~ner~s-nenpft~~nersh~p-8e~e~s-over--the--partfter~s 

neftpertne~ship-dee~s. 

t4till l\ssets under this section do not include 

property that has been transferred, concealed, or removed 

with intent to hinder, delay, or defraud creditors or that 

has been transferred in a manner making the transfer 

voidable under [sections l through 11}. 

tStlil Debts under this section do not include an 

obligation to the extent it is secured by a valid lien on 

property of the debtor not included as an asset. 

NEW SECTION. Section 4. Value. (1) Value is given for 

a transfer or an obligation if, in exchange for the transfer 

or obligation, property is transferred or an antecedent debt 

is secured or satisfied, but value does not include an 

unperformed promise made other than in the ordinary course 

of the promisor's business to furnish support ta the debtor 

or another person~ 

t1t--Por-~he-pttrposes-or--f9eet±oft--5t¼ttbt--sftd--6t7--s 

p@~~on--9±~e~--a--~~eeoneeiy--eqtli~a±~nt-~a½~e-if-t~e-p~~son 

aeqtt~ree-an-tn~ere~e-0£-~he-debtor-in-a~-a~~~~-~tt~~ttftnt-te-a 
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~egtt¼er¼y--eeftdtte~e~ 7 --ftoneellttsive--foreelosare---sa¼e---eP 

exeetteien--eE--a--~wer--eE--sa¼e--for--~he--aeqtt¼si~iefl--e~ 

d*spesitien-0£-the-±nterest-of-the-deeter-ttpoft-defatt¼t-ttnder 

e-mortga~e7-deee-ef-trttstT-er-seettri~y-a~reemeftt• 

t3till A transfer is made for present value if the 

exchange between the debtor and the transferee is intended 

by them to be contemporaneous and is in fact substantially 

contemporaneous. 

NEW SECTION. Section 5. Transfers fraudulent as to 

present and future creditors. (1) A transfer made or 

obligation incurred by a debtor is fraudulent as to a 

creditor, whether the creditor's claim arose before or after 

the transfer was made or the obligation was incurred, if the 

debtor made the transfer or incurred the obligation: 

(a) with actual intent to hinder, delay, or defraud any 

creditor of the debtor; or 

{b) without receiving a reasonably equivalent value in 

exchange for the transfer or obligation and the debtor: 

(i) was engaged or was about to engage in a business or 

a transaction for which the remaining assets of the debtor 

were unreasonably small in relation to the business or 

transaction; or 

(ii) intended to incur 7 or believed or reasonably should 

hdve believed that he would incur, debts beyond his ability 

to pay as they became due. 
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I 2 l In determining actual inte1\t under subsection 

(l){a), consideration may be given, among other factors, to 

whether: 

(a) the transfer or obligation was to an insider; 

(b) the debtor retained possession or control of the 

property transferred after the transfer~ 

(C) the 

concealed; 

transfer or obligation was disclosed or 

( d) before the trans_fer was made or obligation was 

incurred, the debtor had been sued or threatened with suit: 

{e) the transfer was of substantially all the debtor's 

assets; 

If) the debtor absconded; 

(g) the debtor removed or concealed assets; 

{h) the value of the consideration received by the 

debtor was reasonably equivalent to the value of the asset 

transferred or the amount of the obligation incurred; 

{ i) 

shortly 

incurred; 

{ j) 

the debtor was insolvent or became insolvent 

after the transfer was made or the obligation was 

the transfer occurred shortly before or shortly 

after~ substantial debt was incurred; or 

(k) the debtor transferred the essential assets of the 

business to a lienor who transferred the assets to an 

insider of the debtor. 
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NEW SECTION. Section 6. Transfers fraudu1ent as to 

present creditors. ( 1) A transfer made or obligation 

incurred by a debtor is fraudulent as to a creditor whose 

claim arose before the transfer ~as made or the obligation 

was incurred if the debtor made the transfer or incurred the 

obligation without receiving a reasonably equivalent value 

in exchange for the transfer or obligation and the debtor 

was insolvent at that time or the debtor became insolvent as 

a result of the transfer or obligation. 

(2) A transfer made by a debtor is fraudulent as to a 

creditor whose claim arose before the transfer was made if 

the transfer was made to an insider for an antecedent debt, 

the debtor was insolvent at that time, and the insider had 

reasonable cause to believe that the debtor was insolvent. 

NEW SECTION. Section 7. When transfer made or 

obligation incurred. For the purposes of [sections 1 through 

ll}: 

(1) a transfer is made: 

(a) with respect to an asset that is real property 

other than a fixture, but including the interest of a seller 

or purchaser under a contract for the sale of the asset, 

when the transfer is so far perfected that a good faith 

purchaser of the asset from the debtor against whom 

applicable law permits the transfer to be perfectPd Cdnnot 

acquire an interest in the asset that is superior Lo the 
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interest of the transferee; and 

{b) with respect to an asset that is not real property 

or that is a fixture, when the transfer is so far perfected 

that a creditor on a simple contract cannot acquire a 

judicial lien otherwise than under {sections 1 through 11] 

that is superior to the interest of the transferee; 

(2) if applicable law permits the transfer to be 

perfected as provided in subsection (1) and the transfer is 

not perfected before the commencement of an action for 

relief under [sections 1 through 11], the transfer is 

considered made immediately before the commencement of the 

action; 

(3} if applicable law does not permit the transfer to 

be perfected as provided in subsection 11), the transfer is 

considered made when it becomes effective bet~een the debtor 

and the transferee; 

(4) a transfer is not made until the debtor has 

acquired rights in the asset transferred; 

(5} an obligation is incurred: 

(~) if oral. when it becomes effective between the 

parties; or 

(b) if evidenced in writing, when the writing executed 

by the obliger is delivered to or for the benefit of the 

,1bl iqee. 

NEW ,;r-:c'1'ION. Section 8. Remedies of creditors. ( l) In 
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an action for relief against a transfer or obligation under 

[sections 1 thrcugh 11), a creditor, subject to the 

limitations in [section 9), may obtain: 

(a) avoidance of the transfer or obligation to the 

extent necessary to satisfy the creditor's claim; 

(b) an attachment or other provisional remedy against 

the asset transferred or other property of the transferee in 

accordance with the procedure prescribed by Title 27, 

chapter 18; or 

(c) subject to applicable principles of equity and in 

accordance with applicable rules of civil procedure: 

{i} an injunction against further disposition by the 

debtor or a transferee, or both, of the asset transferred or 

of other property; 

(ii) appointment of a receiver to take charge of the 

asset transferred or of other property of the transferee; or 

(iii) any other relief the circumstances may require. 

(2} If a creditor has obtained a judgment on a claim 

against the debtor, the creditor, if the court so orders, 

may levy execution on the asset transferred or its proceeds. 

NEW SECTION. Section 9. Defenses, liability, and 

protection of transferee. (1) A transfer or obligation is 

not voidable under {section S(l)(a)] against a person who 

took in good faith and for a reasonably equivalent value or 

against any subsequent transferee or obligee. 
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(2) Except as otherwise provided in this section, to 

the extent a transfer is voidable in an action by a creditor 

under {section 8(l)(a)), the creditor may recover judgment 

for the value of the asset transferred, as adjusted under 

subsection (3), or the amount necessary to satisfy the 

creditor's claim, whichever is less. The judgment may be 

entered against: 

(a) the first transferee of the asset or the person for 

whose benefit the transfer was made: or 

(b) any subsequent transferee other than a good faith 

transferee 

transferee. 

( 3) If 

who took for value or from any subsequent 

the judgment under subsection (2) is based upon 

the value of the asset transferred, the judgment must be for 

an amount equal to the value of the asset at the time of the 

transfer, subject to adjustment as the equities may require. 

(4) Notwithstanding voidability of a transfer or an 

obligation under [sections 1 through 11}, a good faith 

transferee or obligee is entitled, to the extent of the 

value given the debtor for the transfer or obligation, to: 

(a) a lien on or a right to retain any interest in the 

asset transferred: 

(b) enfo[cement of any obligation incu[red; or 

(c) a reduction in the amount of the liability on the 

judgme11t. 
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(5) A transfer is not voidable under [sections S(l){b) 

or 6] if the transfer results from: 

(a) termination of a lease upon default by the debtor 

when the termination is pursuant to the lease and applicable 

law; or 

(b) enforcement of a security interest in compliance 

with Title 30, chapter 9. 

(6) A transfer is not voidable under [section 6(2)]: 

(a) to the extent the insider gave new value to or for 

the benefit of the debtor after the transfer was made, 

unless the new value was secured by a valid lien; 

(b) if made in the ordinary course of business or 

financial affairs of the debtor and the insider; or 

(c) if made pursuant to a good faith effort to 

rehabilitate the debtor and the transfer secured present 

value given for that purpose as well as an antecedent debt 

of the debtor. 

NEW SECTION. Section 10. Extinguishment of cause of 

action. A cause of action with respect to a fraudulent 

transfer or obligation under [sections 1 through 11) is 

extinguished unless action is brought under: 

(1) [section 5(l)(a)) within 4 I years after the 

transfer was made or the obligation was incurred or, if 

later, within l year after the transfer er obligation was or 

could reasonably have been discovered by the claimant; 
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(2) [section 5(l)(b) or 6(1)1 within• I years after 

the transfer was made or the obligation was incurred; or 

(3) [section 6(2)] within 1 year after the transfer was 

made or the obligation was incurred. 

NEW SECTION. Section 11. Supplementary provisions. 

Unless displaced by the provisions of [sections l through 

111, the principles of law and equity. including the law 

merchant and the law relating to principal and agent, 

estoppel, laches, fraud, misrepresentation, duress, 

coercion, mistake, insolvency, or other validating or 

invalidating cause, supplement its provisions. 

NEW SECTION. Section 12. Onifor■ity of application and 

construction. [Sections 1 through 12) must be applied and 

construed to effectuate the general purpose of making 

uniform the law with respect to the subject of {sections 1 

through 12) among states enacting it. 

Section 13. Section 53-5-401, MCA, is amended to read: 

"53-5-401. Old-age assistance recovery. (1) Upon the 

death of any recipient of old-age assistance, the department 

of social and rehabilitation services shall execute and 

present a claim against the es·tate of ~t1eh the person within 

the time specified in the published notice to creditors in 

the estate matter f~r the total amount of assistance paid 

un.Jer Chapret 82, L..1w.s of 1937, as a.mended. No ~ claim ~he:t=t: 

~n_ot be enforced against any real estate of a recipient 
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while it is occupied by the surviving spouse or dependent dS 

a home. 

( 2) 

bargain, 

Every transfer of property 

sale, or gift by any 

made by deed, 

recipient of 

grant, 

old-age 

assistance and recorded subsequent to his having received 

such assistance 9fte¼¼--be is presumed to have been made 

without fair--eonsideratio" value, as the term llre,¼r 

8 eons-i:derat!'on.u. "value" is defined by 3¼-i!-383 [section 4 J, 

9 and with the intent to defeat the purposes of this section. 

10 These presumptions are disputable and may be controverted by 

11 competent evidence. 

12 (3) If the federal law so requires, the federal 

13 government ska%%-be is entitled to a share of any amounts 

14 collected from recipients or their estates in proportion to 

15 the amount w~ieh that it has contributed to the grants 

16 recovered, and the amount due the United States shall must 

17 be promptly paid by the state to the United States 

18 government. The remaining portion of the amount collected 

19 shalt must be distributed to the state and county ir. 

20 proportion to the total amount paid by each." 

21 NEW SECTION. Section 14. Repealer. Sections 31-2-301, 

22 31-2-302, 31-2-303, 31-2-311, 31-2-312, 31-2-313, 31-2-314, 

23 31-2-315, 31-2-316, 31-2-317, 31-2-321, 31-2-322, 31-2-323, 

24 31-2-324, and 31-2-325, MCA, are repealed. 

25 NEW SECTION. Section 15. Codification instruction. 

-15- SB 7 

1 

2 

3 

4 

SB 0007/02 

[Sections 1 through 12} are intended to be codified as an 

integral part of Title 31, chapter 2, part 3, and the 

provisions of Title Jl, chapter 2, part 3, apply to 

(sections 1 through 12]. 

-End-
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HOUSE STANDING COMMITTEE REPORT 

Mr. Speaker: 
Senate Bill 7 

amended. 

We, the committee on ------
(third reading copy 

Carried by: Rep.Toole 

And, that such amendments read: 
1. Page 6, line 8. 
Strike: ''Assets" 
Insert: "Property" 
Strike: "do" 
Insert: "does" 

2. Page 6, lines 13 through 15. 
Strike: subsection (3) in its entirety 

March 13, 1991 

Page 1 of 1 

that 

curred in as 

HOUSE 
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SENATE BILL NO. 7 

INTRODUCED BY MAZUREK 

A BILL FOR AN ACT ENTITLED: "AN ACT REPLACING THE UNIFORM 

FRAUDULENT CONVEYANCES ACT WITH THE UNIFORM FRAUDULENT 

TRANSFER ACT; EXTENDING FRAUDULENT CONVEYANCE LAWS 70 

PERSONAL PROPERTY TRANSFERS; DEFINING TRANSFERS CONSIDERED 

FRAUDULENT; PROVIDING REMEDIES AND DEFENSES; PROVIDING FOR 

LIMITATIONS OP CAUSES OF ACTION; AMENDING SECTION 53-5-401, 

MCA; AND REPEALING SECTIONS 31-2-301, 31-2-302, 31-2-303, 

31-2-311, 31-2-312, 31-2-313, 31-2-314, 31-2-315, 31-2-316, 

31-2-317, 31-2-321, 31-2-322, 31-2-323, 31-2-324, AND 

31-2-325, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections l 

through 11} may be cited as the 11 Uniform Fraudulent Transfer 

A.ct 11
• 

NEW SECTION. Section 2. Definitions. As used i ;1 

(sections 1 through lll, the following definitions apply: 

I l) "Affiliate 11 means: 

(a) a person who directly or indirectly o~ns, centrals, 

or holds with power to vote 20% or more of the outstanding 

vocing securities of the debtor, other thdn a per~0n wnc 

25 holds the securities: 

~n• "•"'><••• cou=• 
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(i) as a fiduciary or agent without sole discretionary 

po~er to vote the securities; or 

{ii) solely to secure a debt if the person has not 

exercised the power to vote; 

{b) a corporation 20t or more of whose cutstanding 

voting securities are directly or indirectly owned, 

controlled, or held with powe[ to vote by the debto[ or a 

persOn who directly or indirectly owns, controls, or holds 

with power to vote 20\ or more of the outstanding voting 

securities of the debtor, other ~han a person who holds the 

securities: 

(i) as a fiduciary or agent without sole power to vote 

the securities; or 

(ii) solely to secure a debt if the person has not 

exercised the power to vote; 

{C) a person whose business is operated by the debtor 

under a lease or other agreement or a person substantially 

all of whose assets are controlled by the debtor; or 

[d) a person who operates the debtor's ousiness under a 

lease or other agreement or controls substantially all of 

~l the debtor's assets. 

22 I 2 I ''Asset'' mea~s pr~perty of a deb~or, but the term 

23 does not include: 

"' ~ (d) property t0 c~e exte~t it :s encLrn~ered by a va:id 

J:; lien; 
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{b) property to the extent it is generally exempt under 

nonbankruptcy law; or 

(c) an interest in property held in tenancy by the 

enti~eties to the extent it is not subject to process oy a 

2redltOr holding a claim against only one tenant. 

(3) ''Claim" means a right to payment, whetner ~r not 

the right is reduced to judgment, liquidated, unliquidated, 

fixed, contingent, matured, unmatured, O~~pttted,-andi~p~~~d, 

legal, equitable, secured, or unsecured. 

(4) ''Creditor" means a person whc has a claim. 

(5] hDebtfl means liability on a claim. 

(6) "Debtor" means a pet"son wh:J is liabie on a claim. 

[7) ''Insider" includes: 

{a) if the debtor is an individual: 

(i) a relative of the debtor or oE a general partner of 

the debtor; 

[ii) a partnership in which the debtor is a general 

partner; 

(iii) a general partner in a par=nership described in 

subsection (7)(a){ii); or 

(iv) a corporation of which the debtor 

officer, or person in control; 

(b) if the debtor is a corporation: 

(i) a director of the debtor; 

(ii) an officer of the debtor; 

-3-
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(iii) a person in control of the debtor; 

(iv) a partnership in which the debtor is a general 

partner; 

(v) a general partner in a partnership described in 

subsection {7)(b}(ivl; or 

(vi) a relative cf a general partner, director, officer, 

or person in control of the debtor: 

(c) if the debtor is a partnership: 

(i) a general partner in the debtor; 

(ii) a relative of a general partner in, a general 

partner of, or a person in control of the debtor; 

(iii) another partnership in which the debtor is a 

general partner; 

(iv) a general partner in a partnership described in 

subsection (7-){c)(iii); or 

(v} a person i~ control of the debtor; 

(d) an affiliate or an insider of an affiliate as if 

the affiliate were ~he debtor; and 

(e) a managing agent of the debtor. 

\8) ''Lien'' means a charge against or an interest 1n 

property to secure payment of a debt or 

obligation and includes a security 

agreement, a judicial lien obtained by 

performance of an 

interest created by 

legal or equitable 

process or proceedings, a common-law lien, or a statutory 

lien. 
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organization, 
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partnership, 

government or 

governmental subdivision or agency, business trust, estate, 

trust, or any other legal or commercial entity. 

(10) ~Property'' means anything that may be the subject 

of ownership. 

( 11) "Relative 11 means: 

(a} an individual related by consanguinity within the 

third degree as determined by the common law; 

(b) a spouse or an individLlal related to a spouse 

within the third degree as so determined; or 

(c) an individual in an adoptive relationship within 

the third degree. 

(12} "Transfer" means every mode, direct or indirect, 

absolute or conditional, voluntary or involuntary, of 

disposing of or parting with an asset or an interes~ in an 

asset and includes payment of money, release, lease, and 

creation of a lien or other encumbrance. 

(13) "Valid lien" means a lien that Ls effective against 

the holder of a judicial lien subsequently obcaLned by ~egal 

or equitable process or proceedings. 

NEW SECTION. Section 3. Insolvency. (l) A J.eot,:ir is 

insolvent if the sum of the debtor's debts i$ greater th~n 

all of the debtor's tl~~et~ PROPEICY a.t a fai.c: va~·..;ac_:.;-,"';' ~NE' 

tZt--A THE debtor wno is generally n8t pay~ng his debts 
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as they become due is-presttmed-te-be-±nsoivent~ 

t3t--A-partnership-i~-inee¼vent-ttnder-sttbseet±on-trt--if 

tne--s~m--e~--the--partnership~e--debts--is-9~eater-chan-the 

a99re9ate,-at-a-~ai~-Ye¼ttat±en,-0£-a¼¼-eE-tne--partners~ipis 

as~ets--anO--the--sam--er--e"e--excess--o~-the-~a±~e-or-eaeh 

~enera±-part~er~s-"onpartnersh±p-aese~e-over--the--partner~s 

~on~ar~nership-deets. 

t ◄ till A9eete PROPERTY under this section de DOES r:ot 

i~clude property that has been transferred, concealed, 8r 

removed with intent to hinder, delay, or defraud cred:tors 

or that has been transferred in a manner making the trans:ec 

voidable under [sections 1 through 11}, 

tSt_ill--aebe9-ttnder--th±s--~eetion--do--~ot--±fte¼ttde--a~ 

eb!igatton--ee--~~e--e~tent-it-±s-~eetlred-by-a-~a¼id-±~en-oft 

prepe~ty-0£-~he-debte~-no~-i"eitlded-as-an-asse~• 

NEW SECTION. Section 4. Value. (1) Value is given Eor 

a tra~sEer or an obligation if, in exchange for the transfer 

or obligation, property is transferred or an antecedent deot 

is sec~red or satisfied, but value does ~ot include an 

unperforrr.ed promise made other than in the ordinary course 

of the pr~misor's b~siness to furnish support to the debtor 

0r another person. 

tlt--F~~-t~e-p~~~o~~~-er--t~eetion--St±tt~t--e~d--6+,--a 

~e~~eM--~~~~~--d--rea~o~ab±y--e~~t~a±~Mt-vai~e-~~-t~e-~er~eM 

ae~~~~e~-~~-~M~~~~~t-ef-t~e-Oebtor-iM-aM-a~~e~-~~r~~ant-to-a 
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~e~~¼ariy--eondtteted,--nonco¼¼ttsive--£oree¼o9tt~e---9a±e---or 

exeett~±o"--oE--a--power--of--saie--£or--the--acq~±9ition--or 

d±spos±t±o~-of-the-interest-or-the-dehtor-ttpon-Oefa~it-~nd~r 

a-mortgage,-deed-of-~rttse,-o~-seettr±ty-s9reemene~ 

t3till A transfer :s made for present value if the 

exchange between the debtor and the transferee is intended 

by them to be contempora~eous and is in fact substantially 

contemporanecus. 

NEW SECTION. Section 5. Transfers fraudulent as to 

present and future 

obligation incurred 

creditors~ (1) 

by a debtor 

A 

is 

transfer 

fraudulent 

made or 

as to a 

creditor, whether the creditor's claim arose before or after 

the transfer was made or the obligation was incurred, if the 

debtor made the transfer or incurred the obligation: 

(a) with actual intent to hinder, deldy, or defraud any 

creditor of the debtor; or 

(b) wi:hout receiving a reasonably equivalent value in 

exchange for che transfer or obligation and the debtor: 

(i) was engaged or was about to engage in a business or 

a transaction for which the remaining assets of the debtcr 

were unreasonably small in relation to the business or 

transactior.~ or 

(ii) intended to incur, or believed or reasonably should 

nave believed that he would incur, debts beyond his ability 

to pay as they bec3me due. 
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In determining actual intent under subsection ( 2) 

(l)(a), consideration may be given, among other factors, to 

whether: 

(a) the transfer or ooiigation was to an insider; 

(b) the debtor retained possession or control of the 

property transferred after the transfer; 

(c) the transfer or obligation was disclosed or 

concealed; 

(d) before the transfer was made or obligation was 

incurred, the debtor had been sued or threatened with suit; 

(e} the transfer was of substantially all the debtor's 

-assets: 

(f) the debtor absconded; 

(g) the debtor removed or concealed assets; 

(h) the value of the consideration received by the 

debtur was reasonably equivalent to the value of the asset 

transferred or the amount of the obligation incurred; 

{i) the debtor was insolvent or became insolvent 

shortly after the transfer was made or the obligation was 

incurred; 

(j) the transfer occurred shortly before or shortly 

after a substantial debt was incurred; or 

(k) the debtor transferred the essential assets of Lhe 

business to Q lienor who transferred the assets to an 

i11sider of the debtor, 
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NEW SECTION. Section 6. Transfers fraudulent as to 

creditors. (1) A transfer made or obligation present 

incurred by a debtor is fraudulent as to a creditor whose 

claim arose bef~re the transfer was made or the obligation 

was incurred if the debtor made the transfer or incurred t~e 

obligation without receiving a reasonably equivalent value 

in exchange for the transfer or obligation and the debtor 

was insolvent at that time or the debtor became insolvent as 

a result of the transfer or obligation. 

(2) A transfer made by a debtor is fraudulent as to a 

creditor whose claim arose before the transfer was made if 

the cransfer was made to an insider for an antecedent debt, 

the debtor was insolvent at that time, and the insider had 

reasonable cause to believe that the debtor was insolvent. 

NEW SECTION. Section 7. When transfer made or 

obligation incurred. For the purposes of [sections l through 

11 j: 

{l) a transfer is made: 

{a) with respect to an asset that is real property 

other than a fixture, but including the interest ~fa seller 

or purchaser under a contract for the sale cf the asset, 

when the 

purchaser 

transfer 

of the 

is 

asset 

so far perfected that a good fai~h 

f~cm the debtor agains~ ,,.,;horn 

applicable law pe:mits t~e ~:ansrer c~ oe perfec~ed can~~c 

acquire an interest in the asset that is superior to ~he 
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interest of the transferee; and 

(b) with respect to an asset that is not real property 

or that is a fixture, when the transfer is so far perfected 

that a creditor on a simple contract cannot acquire a 

judicial lien otherwise than under [secti0r.s l through ilj 

that is superior to the interest of the ~ransferee; 

(2) if applicable law permits the transfer to be 

perfected as provided in subsection (1) and the transfer is 

not perfected before the commencement ~f an action for 

relief under [sections l through 11], the transfer is 

considered made immediately before the ccm.mencement ~f the 

action; 

(3) if applicable law does noc per~it the transfer to 

be perfected as provided in subsection (i), the transfer is 

co~sidered made when it becomes effective between the debtor 

and the transferee: 

(~) a transfer is not made ~ntil ~ne debtor nas 

acquired rights in the asset transferred; 

(5) an obligation is incurred: 

ta I oral, when it becomes effec~ive between the 

parties: or 

by 

( bi 

the 

'-"':"I~ lcJer-->. 

if evidenced in wri~ingr when ~he w~:t:~g executed 

obligor is delivered to 8r f=r :~e oenefit of the 

:,;2w SE.CT ION. Section 8. Remedies of creditors. ( 1) In 
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an action for relief against a transfer or obligation under 

[sections 1 through 11], a creditor, subject to the 

limitations in [section 91, may obtain: 

(a) avoidance of the transfer or obligation to the 

extent necessary to satisfy the creditor's claim; 

(b) an attachment or other provisional remedy against 

the asset transferred or other property of the transferee in 

accordance with the procedure prescribed by Title 27, 

chapter 18; or 

(c) subject to applicable principles of equity and in 

accordance with applicable rules of civil procedure: 

(i) an injunction against further disposition by the 

debtor or a transferee, or both, of the asset transferred or 

of other property; 

(ii) appointment of a receiver to take charge of the 

asset transferred or of other property of the transferee: or 

(iii) any other relief the circumstances may require. 

I 2 l If a creditor has obtained a judgment on a claim 

against che debtor, the creditor, if tne court so orders, 

may levy execution on the asset transferred or its proceeds. 

NEW SECTION. Section 9. Defenses, liability, and 

protection of transferee. tl} A transfer or obligation is 

not voidable under [section 5(l)(a)j against a person who 

took in gaod faith and for a reasonably equivalent value ~r 

against any subsequent ~ransferee or obligee. 
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(2) Except as otherwise provided in this section, to 

the extent a transfer is voidable in an action by a creditor 

under [section 8(l)(a)], the creditor may recover judgment 

for the value of the asset transferred, as adjusted under 

subsection (3), or the amount necessary to satisfy the 

creditor's claim, whichever is less. The judgment may be 

entered against: 

(a} the first transferee of the asset or the person for 

~hose benefit the transfer was made; or 

(b) any subsequent transferee other than a good faith 

transferee who took for value or from any subsequent 

transferee. 

{3) If the judgment under subsection (2) is based upon 

the value of the asset transferred, the judgment must be for 

an amount equal to the value of the asset at the time of the 

transfer, subject to adjustment as the equities may require. 

(4) Notwithstanding voidability of a transfer or an 

obligation under [sections 1 through 11), a good faith 

transferee or obligee is entitledr to the extent of the 

value given the debtor for the transfer or obligation, to: 

(a) a lien on or a right to retain any interest in the 

asset transferred; 

(b) enforcement of any obligation incurred; or 

(c) a reduction in the amount of the liability on the 

judgment. 
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(5) A transfer is not voidable under [sections S(l)(b) 

or 61 if the transfer results from: 

(a} termination of a lease upon default by the debtor 

when the termination is pursuant to the lease and applicable 

law; or 

[b) enforcement of a security interest in compliance 

with Title 30, chapter 9. 

(6) A transfer is not voidable under [section 6(2)]: 

(a} to the extent the insider gave new value to or for 

the benefit of the debtor after the transfer was made, 

unless the new value was secured by a valid lien; 

(b) if made in the ordinary course of business or 

financial affairs of the debtor and the insider; or 

(c) if made pursuant to a good faith effort to 

rehabilitate the debtor and the transfer secured present 

l6 value given for that purpose as well as an antecedent debt 

17 of the debto,. 

18 

19 

20 

NEW SECTION. Section 10. Extinguistunent of cause of 

action. A cause of action with respect to a fraudulent 

transfer or obligation under [sections l through 11] is 

21 extinguished unless action is brought under: 

22 

23 

24 

25 

(1) [section 5(l)(a)] within 

transfer was made or the obligation 

4 2 

was 

years after 

incurred :Jr, 

the 

if 

later, within l year after the transter or obl1gat1011 wa3 0r 

could reasonably have been discovered by the claimant; 
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(2) (section S(l)(b) o, 6(1)] within 4 I years after 

the transfer wa~ made or the obligation was incurred; or 

(3) [section 6(2)] within l year after the transfer was 

made or the obligation was incurred. 

NEW SECTION. Section 11. Supplementary provisions. 

Unless displaced by the provisions of [sections 1 through 

11], the principles of law and equity, including the law 

me,chant and the law relating to principal and agent, 

estoppel, laches, fraud, misrepresentation, duress, 

coercion, mistake, insolvency, or other validating or 

invalidating cause, supplement its provisions. 

NEW SECTION. Section 12. Uniformity of application and 

construction. 

construed to 

(Sections 

effectuate 

1 through 12] must be applied and 

the general purpose 

uniform the law with respect to the subject of 

of making 

[sections 1 

16 through :21 among states enacting it. 

17 

18 

19 

20 

Section 13. Section 53-5-401, MCA, is amended to read: 

"53-5-401. Old-age assistance recovery. Ill Upon the 

death nf any recipient of old-age assistance, the department 

uf social and rehabilitation services shall execute and 

~l present a claim against the estate of :!t1eh the person within 

23 

:.:'.4 

'.'', 

the time specified in the published notice to creditors in 

the estate matter for the total amount 8f assis:ance paid 

:1:1der Chapt.er 82, Laws •..Jf 1937, as amended. Ne~ ,;la1:n 3t"ta-i:± 

(~~S:'_!_ be enforced against any real. estate of a recipient 
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1 while it is occupied by the surviving spouse or dependent as 

2 a home. 

3 

4 

{2) Every transfer of property made by deed, grant, 

bargain, sale, or gift by any recipient of old-age 

5 assistance and recorded subsequent to his having received 

6 such assistance 9ft8¼i--b~ is presumed to have been made 

7 without r~~r--eonsiderat¼o~ value, as the term u.~a±-r 

8 ~ons±derat¼o~4 "value" is defined by 3T-i-383 [section 4], 

9 and with the intent to defeat the purposes of this section. 

10 These presumptions are disputable and may be controverted by 

11 competent evidence. 

12 I 3) If the federal law so requires, the federal 

13 government shai¼-be is entitled to a share of any amounts 

14 collected from recipients or their estates in proportion to 

15 the amount whieh that it has contributed to the grants 

16 recovered, and the amount due the United States ~haiT must 

17 be promptly paid oy ~he state to the United States 

18 government. The remaining portion of the amount collected 

19 9ha¼T must be distributed to the state and county in 

20 proportion to the total amount paid by each." 

21 NEW SECTION. Section 14. Repealer. Sections 31-2-301, 

22 31-2-302, 31-2-303, 31-2-311, 31-2-312, 31-2-313, 31-2-314, 

23 31-2-315, 31-2-316, 31-2-317, 31-2-321, 31-2-322, 31-2-323, 

24 31-2-324, and 31-2-325, MCA, are repealed. 

25 NEW SECTION. Section 15. Codification instruction. 
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[Sections l through 12] are intended to be codified as an 

integral part of Title 31, chapter 2, part 3, and the 

provisions of Title 31, chapter 2, part 3, apply to 

(sections 1 through 12 I. 

-End-
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