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$& pILL NO. Zi?

INTRODUCED EY\\-T ! <

BY REQUEST OF THE SUPERINTENDENT

OF PUBLIC INSTRUCTION

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO OUT-OF-DISTRICT PLACEMENT OF CHILDREN WITH
DISABILITIES; TO PROVIDE STATE FUNDING FOR THE EDUCATIONAL
PROGRAMS FOR ELIGIBLE CHILDREN PLACED IN IN-STATE
RESIDENTIAL TREATMENT FACILITIES OR CHILDREN'S PSYCHIATRIC
HOSPITALS; TO PROVIDE AN APPROPRIATION; AMENDING SECTIONS
20-5-301, 20-5-311, 20-7-403, 20-7-420, 20-7-421, 20-7-422,
AND 20-7-431, MCA; REPEALING SECTION 20-7-423, MCA; AND
PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 20-5-301, MCA, is amended to read:
"20-5-301. ({Temporary) Elementary tuition with

mandatory approval. (1) Any child may be enrolled in and

attend an elementary school outside of the elementary
district in which the child resides when the elementary
school is located in:

fa) any other district of the county of the child's

residence;

{b) a county adjoining the child's county of residence;
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or

(c) a district of ancther state that ia adjacent teo the
county of the child's residence.

(2) When a parent or guardian of a child wishes to have
the child attend a school under the provisions of this
section, the parent or guardian shall apply to the county
superintendent of the county of the parent or guardian's
residence before July 1 of the school fiscal year for which
approval 1s sought except in those cases when substantial
changes in circumstances occurred subsequently to justify
later application. The application must be made on a tuition
agreement form supplied by the county superintendent and
must be approved, before permission to enroll in and attend
school outside of the district under the provisiocns of this
section may be granted, by:

(a) the trusctees cf the elementary district in which
the child resides;

{b) the trustees of the district where the child wishes
to attend school; and

{c) the county superintendent of the county of the
child's residence.

{3} In considering the approval of a tuition
application, the tuicion approval agents prescribed in this
section shall approve the application for a resident child

when:

—2- INTRODUCED BILL

HE 799
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(a) the child resides more than 3 miles from any school
of his resident elementary district and the school the pupil
wishes to attend is less distant than the nearest school of
the resident elementary district;

(b) the child resides more than 3 miles from any school
of his resident elementary district and the district does
not provide transportation under the provisions of this
title;

{c} the child resides more than 3 miles from any school
of his resident elementary district, the resident district
does not provide transportation under the provisions of this
title, and school bus transportation is furnished by the
district operating the schocl which he wishes to attend:;

{d) the child is a member of a family who must send
ancother child outside of the elementary district to attend
high school and the child of elementary age may more
conveniently attend an elementary school where the high
school is located, provided the child resides more than 3
miles from an elementary school of the resident distriet or
the parent must move to the elementary district where the
high school is located in order to enroll the other child in
high school;

(e} the child has been decitared adjudicated by a court
of competent jurisdiction to be an abused, neglected, or

dependent child, as defined in 41-3-102, or a youth in need
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of supervision or a delinguent youth, as defined in

41-5-103, and has been srdered-eo-be placed in a licensed
youth care facility which that is approved by the department
of family services and as a result of the order the child is
required to attend elementary school outside of the district
of his residence (for purposes of this subsection, the
prescribed geographic relationship of the receiving district
to the district of residence does not apply); or

(f} the chilid is required to attend elementary school
outside the district of residence as the result of a

placement by a state agency or parent in a group home

licensed by the state or an order of a court of competent

jurisdiction. For the purposes of this subsection (f), the
following do not apply:

(i) the prescribed geographic relationship of the
receiving district to the district of residence in this
subsection (31); or

(ii) an order issued under Title 40, chapter 4, part 2.

(4) ¥he Unless the child is a child with disabilities

who resides in the district, the trustees of the district

where the school to be attended is located may disapprove a
tuition agreement that satisfies any of the mandatory
approval conditions specified in subsection (3) when they
find that, due to insufficient room and overcrowding, the

accreditation of the school would be adversely affected by

-4~
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the acceptance of the child. In the event of disapproval,
the trustees shall notify the parent in writing within 15
days of the first receipt of the application.

{(5) When a child has been placed by a state agency in

an out-of-state residential program, the amount of daily

tuition may not be greater than the average daily cost per

student in the district of residence. The amount of annual

tuition may not be greater than the average annual cost per

student in the district of residence. For the purposes of

this subsection, the following do not apply:

{a) an order issued under Title 40, chapter 4, part 2;

(b) placement of a child with disabilities pursuant to

Title 20, chapter 7, part 4; or

{(c) placement made in a state with a reciproeal tuition

agreement pursuant to 20-5-314. (Terminactes June 30,

1992--sec. 3, Ch, 492, L. 1589.}

20~-5-101. (Effective July 1, 1992) Elementary tuition
with mandatory approval. (1) Any child may be enrclled in
and attend an elementary school outside of the elementary
district in which he resides when such elementary school is
located in:

(a) any other district of the county of his residence;

{b) a county adijoining his county of residence; ar

(c) a district of another state that is adjacent to the

county of his residence.
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{2) When a parent or guardian of a child wishes to have
his «child attend a school under the provisions of this
section, he shall apply to the county superintendent of the
county o©f his residence before July 1 of the school fiscal
year for which he seeks approval except in those cases when
substantial changes in circumstances occurred subsequently
to justify later applicatien. The application shall be made
on a tuition agreement form supplied by the county
superintendent and shall be approved, before permission ¢to
enroll in and attend school ocutside of the district under
the provisions of this section may be granted, by:

(a) the trustees of the elementary district in which
the child resides:

{b} the trustees of the district where the child wishes
to attend school; and

{c) the county superintendent of the child's residence,

(3) In considering the approval of a tuition
application, the tuition approval agents prescribed in this
section shall approve such application for a resident child
when:

{a) the child resides less than 3 miles from the school
which he wishes to attend and more than 3 miles £from any
school of his resident elementary districe:

({b) the child resides mcre than 3 miles frcm any schcol

of  his resident elementary district and such district does
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not provide transportatien under the provisions of this
title;

{c} the child resides more than 3 miles from any school
of his resident elementary district, the resident district
does not provide transportation under the provisions of this
title, and school bus transpcrtation is furnished by the
district operating the school which he wishes to attend:

(d) the child is a member of a family who must send
another child outside of the elementary district to attend
high schoel and the <child of elementary age may more
canveniently attend an elementary school where the high
school is located, provided the child resides more than 3
miles from an elementary school of the resident district or
the parent must move to the elementary district where the
high school is located in order to enroll the other child in
high school:

{e) the child has been dectared adjudicated by a court
of competent jurisdiction to be an abused, neglected, or
dependent child, as defined in 41-3-102, or a youth in need

of supervision or a delinquent yocuth, as defined 1in

41-5-103, and has been ordered-te-be placed in a licensed
youth care facility whieh that is approved by the department
of family services and as a result of the order the child is
required to attend elementary schoel outside of the district

of his residence; for purposes of this subsection, the
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prescribed geographic relationship of the receiving district
to the district of residence does not apply; or

(f) the child is required to attend elementary school
outside the district of residence as the result of a

placement by a state agency or parent 1in a group home

licensed by the state or an order of a court of competent

jurisdiction. For the purposes cof this subsection (f), the
following do not apply:

(i) the prescribed geographic relationship of the
receiving district to the district of residence in this
subsection (3); or

(ii) an order issued under Title 40, chapter 4, part 2.

(4) Phe Unless the child is a child with disabilities

who resides in the district, the rtrustees of the district

where the schocl to be attended is located may disapprove a
tuition agreement that satisfies any of the mandatory
approval conditions specified in subsection (3) above when
they find that, due to insufficient room and overcrowding,
the accreditation of the school would be adversely affected
by the acceptance of the child. In the event of disapproval,
the trustees shall so notify the parent in writing within 15
days of the first receipt of the application.

(5) when_ a child has been placed by a state agency in

an out-of-state residential program, the amount of daily

tuition may not be greater than the average daily cost per

_8_
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student in the district of residence. The amcunt of annual

tuition may not be greater than the average annual cost per

student in the district of residence. For the purposes of

this subsection, the following do not apply:

{a) an order issued under Title 40, chapter 4, part 2;

{b) placement of a child with disabilities pursuant to

Title 20, chapter 7, part 4; or

(c) placement made in a state with a reciprocal tuition

agreement pursuant to 20-5-314."

Section 2. Section 20-5-311, MCA, is amended to read:

"20-5-311. High school tuition, (1) Amny A child may be
enrolled in and attend a high school outside of the high
school district in which he resides when sueh the high
school is located in Montana or in a county of another state
that is adjacent to the state of Montana. When a parent or
guardian of a child wishes toc have his child attend a school
under the provisions of this section, he shall apply to the
county superintendent of the county of his residence before
July 1 of the school fiscal year for which he seeks approval
except in those cases when substantial changes in
cilrcumstances occurred subsequently te justify later
application. Sueh The application shaii must be made on a
tuition agreement form supplied by the county

superintendent. The trustees of the district of residence,

the trustees of the district in which the child wishes to
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attend school, and the county superintendent are the
approval agents for tuition to another high school within
the county. The county superintendent of the county of
residence and the trustees of the district in which the
child wishes to attend school are the approval agents for
attendance cutside the county,

{2) (a} tt} The approval agents shall approve a tuition
application when a child lives closer to a high school of
anocther district than any high school 1located within his
resident district or when, due to rocad or geographic
conditions, it 1is impractical to attend the high school
nearest his residence.

tt+¥ However, the approval agents are not required to
approve a tuition application for a student seeking to
attend a high school outside the state of Montana or the
resident discrict if the resident district provides
transportation. This exception does not apply whens

¢Ar the child resides in a county different from the
county wheretn in  which the school he wishes to attend is
locateds-or

tB3-—the-chrid-has-enrotted-tn-a-high-scheot-sutaide—his
restdent-district-—and--kas--received--an--approved——tuition
agreement--on-—ar-befare-Apri+i-387-19857--Far-rhe-purposea-oé
this-aubsectton-tZ23tayttty{By¥v-the-echitd-has-—-tne--sight——te

continne--his-—high--schost--educarion-in-the-recetving-igh

-10-
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sehoot-outside-nis-residene-diseprict-on-an-approved-—tuttion
adreementr-subject-to-the-provisisns-ef-ehis-section.

{b} The approval agents shall approve a tuition
application when a child, as & result of a court order or

placement by a state agency or parent in a group home

iicensed by the state, is required rtc attend high school

outside the district of residence:

{i} but within the state of Montana or ancther state
that maintains a reciprocal tuition agreement under
20-5-314; or

{ii} in a state that does not have a reciprocal tuition
agreement pursuant to 20-5-314. The amount of daily tuition
may not bhe greater than the average daily cost per student
in the district of residence. The amount of annual tuition
may not be greater than the average annual cost per student
in the distriet of residence. The county superintendent
shall calculate the average annual and the average daily
cost per student. For purposes of this subsecticn (b}, the
following do not apply:

{A) an order issued under Title 40, chapter 4, part 2;

(B) placement of a child with disabilities pursuant to
Title 20, chapter 7, part 4.

(c) In approving a tuition agreement under this

provision, unless the «c¢hild is a child with digabilities,

the approval agents may require the child toc attend the high
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school closest to his residence., The appreoval agents may
approve any other tuition application that satisfies the
geographic requirements cf this section.

{3) The trustees of the district where the child wishes
to attend school shall approve or disapprove any tuition
application submitted to them under the provisions of this
section within 15 days after the receipt of the application.

(4) The county superintendent shall notify the parent
or guardian and the trustees of the district where the chiid
wishes to attend school of the tuition agreement approval or
disapproval. If a tuition agreement is disaﬁproved by one or
more approval agents, the parent may appeal such disapproval
to the county superintendent and, subseguently, to the
superintendent of public instructicon under the provision for
the appeal of controversies in this title.

{5) The approval of any tuition agreement by all of the
applicable approval agents or upon appeal shall authorize
the <c¢hild named in such agreement to enroll in and attend
the school named in such agreement for the ensuing school

fiscal year.™
Section 3. section 20-7-403, MCA, is amended to read:
"20-7-403. Duties of superintendent of public
instruction. The superintendent of public instruction shall

supervise and coordinate the conduct <f special education in

the state by:
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(1) recommending to the board of public education
adoption of those policies necessary to establish a planned
and coordinated program of special education in the state;

{2) administering the policies adopted by the board of
public education:

(3) rcertifying special education teachers on the basis
of the special qualifications for saueh the teachers as
prescribed by the board of public education;

(4} establishing procedures to be used by school
district personnel in identifying hendicapped children with
disabilities;

(5} recommending to districts the type of special
education class or program needed to serve the handicapped

children with disabilities of the districts and preparing

appropriate quides for developing individual education
programs;

{6) seeklng for local districts appropriate
interdisciplinary assistance from public and private
agencies in diagnosing the special education needs of
children, in planning programs, and in admitting and
discharging children from sueh those programs;

(7) assisting local school distric¢ts, institutions, and

other agencies in developing full-service programs for all

nandicapped children with disabilities;

(8) approving, as they are proposed and annually
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thereafter, those special education classes o©or programs
whieh that comply with the laws of the state of Montana,
policies of the board of public education, and the
regulations of the superintendent of public instruction:

(9) providing technical assistance to district
superintendents, principals, teachers, and trustees;

(10) conducting conferences, offering advice, and
otherwise cooperating with parents and other interested
persons;

(11) preparing appropriate training and instructicnal
material for persons appointed as surrogate parents that
outlines their duties toward the child, limitations on what
they may do for the child, duties in relation to the child's
records, sources of assistance available to the surrogate
parent, and the need to seek competent legal assistance in
implementing hearing or appeal procedures:;

{12) acting as the coordinating agency with federal
agencies, other state agencies, political subdivisions of
the state, and private bodies on matters concerning special
education, reserving to the other agencies and pelitica:l
subdivisions their £ull responsibilities for other aspects
of the care of children needing special education;

{13) administering regicnal special education services
for children in need of special educatioan in accordance with

policies of the board of public education; and

-14-
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{14) contracting for the delivery of audiological
services to those children allowed by Montana law in
accordance with policies of the beard of public education;
and

i15) contracting with a public schocl disctrict or a

private residential facility for the provision of a free

appropriate public education for a child when a state agency

places a child with disabilities whe is in need of special

education ins

(a) an in-gtate residential facility or <¢hildren's

psychiatric hospital: or

(b) an out-cf-gtate public school or private

residential facility."

Section 4. section 20-7-420, MCA, is amended to read:

"20-7-420. Residency requirements £er -- Ffinancial
responsibility for special education. (1) In accordance with
the provisions of 1-1-215, a child's district of residence
for special education purposes 1is the residence of his
parents or of his guardian unless otherwise determined by
the court. This applies to0 a c¢hild living at home, in an
institution, or under foster care. If the parent has Lleft
the state, the parent's last known district of residence is
the child's district of residence.

{2) The district of residence is financially

responsible for tuition as established under 20-5-305 and
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20-5-312 for sepeciai-—-educetion--students a child with

disabilities, as defined in 20-7-401, including a child who

has been placed by a state agency in a foster care or group

home licensed by the state. The district of residence is not

financially responsible for tuition for a child with

disabilities who is placed by a state agency in an

out-of-state public school or an out-of-state private

residential facility.

{(3) If a child with disabilities who is in need of

special education is placed in an in-state residential

treatment facility or children's psychiatric heospital as

defined in {section 9] but the educational placement is in a

public school district, the district of residence is

responsible for tuition for the propertion of time the child

is served in the public school district unless the public

school district is operated primarily for the purpose of

providing education toc children who attend the residential

facility or hospital,

{4) Under the provisions of 20-7-422, the

superintendent of public instruction shall provide funds for

the education fees required to provide a free appropriate

public education for a child with disabilities who is in

need of special education and is placed by a state agency in

an out-of-state private residential facility or ocut-ocf-state

public school, provided that, in determining the special

-16-—
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education services needed for the child with disabilities,

the district of residence has conmplied with the rules

promulgated under 20-7-402.

{S5) A state agency that makes a placement of a child

with disabilities is responsible for the room and board and

the treatment of the chiid."

Section B, Section 20-7-421, MCA, is amended to read:

"20-7-421. Arranging attendance in another district in
lieu of a special education program — tuition. (1) With-the
approvai-cf-the--sgperintendent--of--pubtte--tnstruction In

accordance with a placement decision made by persons

determining an individualized education program for a child

with disabilities, the trustees may arrange feor the

attendance of a child in need of special education in--a
special-—education—-program in another district within the
state of Montana.

{2) Tuition as required under 20-5-305 and 20-5-312 may
be charged as provided in 20-7-420."

Section 6. Section 20-7-422, MCA, is amended to read:

=20-7-422. Out-of-state tuitien-far--speciai--aducation

chitdren- placement of children with disabilities -=- payment

of costs. (1) If-the-erustees—of-any-discriet-recemmend-teo
the-superintendent-of-publie-instruction-the-attendance-cf-a

chitd-in-need-of-apeciat-—-edueatien In accordance with a

placement made by persons determining amn individualized

-17-
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education program for a child with disabilities, the

trustees of a district may arrange for the attendance of the

child in a special education program offered cutside of the
state of Montanay-ehe. The arrangements are not subject to
the out-of-state artendance provisions afé-ethe—-laws-gaverning
the--attendance—-of--pupiis-—-in-schoeots-sutside-the-srate-of

Mentana in 20-5-301 and 20-5-311.

(2) (a) Whenever—--—the—-attendance~-of--a--chiid--at--an
cut-of-state-special-education-pregram-is--approved--by--the
superintendent--of-pusnlic-instruceiany-che-superincendent-of
pubtic-inatruction-shail;-in-cooperation-with-the-deparemene
of-famity-servicesy-negotiate-the-praogram-for-the-echiid-~and
the--—smount-—and—manner—of-payment-cf—tuittions—-Fhe-amount-of
tnition——muse——be--inetuded--as-—a--contraceed-—service———in
28-7-431tiytartiit){tAy--in-the-foundation-program-amount-£for

speciant-edueations Except as provided in  subsection (3},

when the persons determining the individualized education

program of a child with disabilities who is in need of

special educakion recommend placement in an out-cf-state

private residential facility, the trustees of the district

of residence shall negotiate the amount and manner of

payment of all ¢2scs associated with the placement.

{b) If the placement of the child with disabilities has

met the requirements of 20-7-402, the superintendent of

Public instructicn shall approve the amount of special

-18-
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education instructicnal fees to be included as a contracted

service. Only the special education instructicnal fees may

be included as a contracted service for the purposes of

20-7-431¢1)(a)(iii)(A}.

{3) Whenever a child with disabilities who is in need

of special education is adjudicated by a court of competent

jurisdiction to be an abused, neglected, or dependent child

as defined in 41-3-102 or a youth in need of supervision or

delinguent youth as defined in 41-5-103 and is placed by a

state agency in an out-ocf-state private residential

facility, the superintendent of public instruction shall

negotiate with;

{a) the provider for the amount and manner of payment

of education fees consistent with the individualized

education program determined for the child under the

provisions of 20-7-402; and

{b) the state agency that makes the placement for the

portion of the placement costs that represents the child's

education program.”

Section 7. Section 20-7-431, MCA, is amended to read:

"20-7-431. Allowable cost schedule for special programs
—— superintendent to make rules -— annual accounting. (1)
For the purpose of determining the foundation program amount
for special education as defined in 20-9-321, the following

schedule of alliowable costs must be follawed by the schocl
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district in preparation of its special education budget for
state aid request purposes and by the superintendent of
public instruction in his review and approval of the budget
{for the purposes of determining the amount of the
foundation program for special education for the district,
and as used in this schedule, "full-time special pupil” and
"regular ANB" are to be determined in accordance with
20-9-311 and 20-9-313):

(a) instruction: salaries, benefits, supplies,
textbooks, and other expenses including:

(i) salaries and benefita of special program teachers,
regular program teachers, teacher aides, special education
supervisors, audioleogists, and speech and hearing
clinicians--the entire cost if employed full time in the
special program; if such personnel are shared between
special and regular programs—--a portion of the entire cost
corresponding to the entire working time which each person
devotes to the special program;

(ii) teaching supplies and textbocks if used exclusively
for special programs-—-the actual total cost:

(1ii) other expenses:

{A) contracted services, including fees paid for
professional advice_ and consultation regarding special

students or the special program, and the delivery of special

education services by public or private agencies--the actual
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total cost;

(B) transportation costs for special education
personnel who travel on an itinerant basis from school to
school or district to district or to in-state child study
team meetings or in-state individualized education program
meetings--the actual cost to the district calculated on the
same mileage rate used by the district for other travel
reimbursement purposes:

{b) supportive services, including:

(i} salaries and benefits of professional supportive
personnel-—-the entire cost if employed full time in the
special program; if the personnel are shared between special
and regular programs--a portion of the entire cost
corresponding to the entire working time which each person
devotes to the gpecial program. Professioconal supportive
parsonnel may include counselors, social workers,
psychologists, psychometrists, physicians, nurses, and
physical and occupational therapists.

(ii) salaries and benefits of clerical personnel who
assist professional personnel in supportive services--the
entire cost if employed full time in the special program; if
the personnel are shared between sgpecial and regular
programs—-a portion of the entire cost corresponding te the
entire working time which each person devotes to the special

program:
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{c) equipment:

(i) eguipment--the actual total cost;

(ii) special equipment for district-owned school buses
necessary to accommodate special students-~the actual total
cost;

(iii) special equipment for school buses contracted to
transport special students--that portion of the contract
price attributable to the cost of special equipment or
personnel required to accommodate special students--the
actual special cost:

{iv) repair and maintenance of eguipment--the actual
total costsr

{d4--room-and-board-costs-when-the-spectat-pupit-has--to
attend-—a--pragram——at——such—-a--distance-fram-his-home-chat
commuting-ta-undesirabie-as-determined-by-the-superintendent
of-pubtte-instraction.

{(2) The superintendent of public instruction shall
adopt rules in accordance with the policies of the board of
public education for:

(a) Keeping necessary records for supportive and
administrative perscnnel and any personnel shared between
special and regular programs;

(b)) definina the total special program caselcad that
must be assioned to specific support persons and the kinds

of protessional specialties to be considered relevant to the

22~
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pregram before the distriet may count an allowable cost
under subsection (l)(b) of this section; and

(c) defining the kXinds or types of equipment whose
costs may be counted under subsection (l)(c){i) of this
section.

({3) BAn annual accounting of all expenditures of school
district general fund money Eor special education must be
made by the district trustees on forms furnished by the
superintendent of public instruction. The superintendent of
public instruction shall make rules for the accounting.

{(4) If a board of trustees chooses to exceed the budget
approved by the superintendent of public instruction, costs
in excess of the approved budget may not be reimbursed under
the foundation program for special education.

(%) Allowable costs' prescribed in chis section do not
include the costs of the teachers' retirement system, the
public employees' retirement system, the federal social
security system, or the costs for unemployment compensation
insurance,

{6) (a) Notwithstanding other provisions of the law,
the superintendent of public instruction may not approve a
foundation program amount for special education that exceeds
legislative appropriations; however, any unexpended balance
from the first year of a biennial appropriation may be spent

in the second year of the biennium in addition to the second
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year appropriation.

{(b) If the total allowable cost of the special
education budgets exceeds legislative appropriations
available for special education, each district shall receive
a pro rata share of the available appropriations based upon
prioritized budget items as established by the
superintendent of public instructicn. The amount of the
approved budgets in excess of the available appropriations
may not be reimbursed under the foundation program for
special education and is the responsibility of the school

district.”

NEW _SECTION. Section 8. Funding of educational
programs at in-state children's psychiaktric hospitals and
in-state residential treatment programs  for eligible
children with emotional disturbances. (1) It is the intent
of the legislature that eligible children in in-state
children's psychiatric hospitals and residential treatment
facilities be provided with an appropriate educational
opportunity in a cost-effective manner-

(2) The superintendent of public instruction may
contract with an in-state children's psychiatric hospital or
residential treatment facility for provision of an
educational program for an eligible child in the hospital or

treatment facility.

(3)- Whenever the superintendent of public instruction

-24-
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contracts with an in-state children's psychiatric hospital
or residential treatment facility for provisicn of an
eduycational program for an eligible child in the children's
psychiatric hospital or residential treatment Eacility, the
superintendent of public instruction shall:

(a) monitor the provision of an appropriate educational
oppottunity for the child attending the hospital or
residential treatment facility:

{(b) negotiate the approval of allowable costs under the
provisions of 20-7-431 for allowable costs for providing
special education, including the costs of retirement
benefits, federal social security system contributions, and
unemployment compensation insurance; and

(c) fund 100% of any approved allowable costs under
this section from funds appropriated for this purpose. An
appropriation in excess o©of the allowable costs required
under the provisions of this section must revert to the
state eqgualization aid account.

(4) A supplemental education fee or tuition may not be
charged for an eligible Montana child who receives
in-patient treatment in an in-state children's psychiatric
hospital or residential treatment facility.

(53) If a children's psychiatric hospital or residential
treatment facility fails Lo provide an appropriate

educational cpportunity for an eligible child at the
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children's psychiatric hospital or residential treatment
facility or fails to negotiate a contract under the
provisions of subsection (2), the superintendent of public
instruction shall negotiate with the school district in
which the children's psychiatric hospital or residential
treatment facility is located for the supervision and
implementation of an appropriate educational program for a
child attending the «children's psychiatric hospital or
residential treatment facility. The amcount negotiated with
the school district must be consistent with allowable costs
that may be negotiated under the provisions of subsection
(3).

(6) Funds provided to a district under this section:

(a) must be depeosited in the miscellaneous programs
fund of the district that provides the education program Eor
an eligible child, regardless of the age or grade placement
of the child who is served under a negotiated contract:

{b) are not subject to the budget limitations in
20-9-315; and

tc) may not be inciluded in the foundation program
amocunt cof the district,

NEW SECTION. Section 9. pefinitions, Fer the purposes
of {sections B and 9], the following definitions apply:

(1) {a) "Ch:idren's psychiatric hospltal” means a

freestanding hospital in Montana thac:
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{i) has the primary purpose of providing clinical care
for children whose clinical diagnosis and resulting
treatment plan require in~house residential psychiatric
care; and

{ii} is accredited by the joint commission on
accreditation of healthcare organizations, the standards of
the health care financing administration, or other
comparable accreditation.

(b) The term does not include programs for children and
youth that have the treatment of chemical dependency as the
primary reason for treatment.

(2) "Eligible child" means a child or youth who is less
than 19 years of age and is emotionally disturbéd as defined
in 53-4-101 and whose emotional problem is so severe that
the child or youth has been placed in a children's
psychiatric hospital or residential treatment facility for
in-patient treatment of emotional problems.

(3) (a) "Residential treatment facility" means a
facility in the state that provides services for children
with emotional disturbances and that is licensed by the
state and operated for the primary purpose of providing
long-term treatment services £for mental illness, in a
residential setting, to persons under 21 years of age.

(b) The term dces not include programs for children and

youth who have the treatment of chemical dependency as a

-27-

10
i1
12
13
14
15

18

LC 0933/01

primary reason for treatment,

NEW SECTION. Section 10. Appropriation, There is
appropriated from the general fund to the superintendent of
public instruction $3,242,000 for the biennium ending June
30, 1993, to fund educational programs for children with
disabilities who are placed in an in-state children's
psychiatric hospital ar residential treatment facility or in
an out-of-state public or private facility.

NEW SECTION. Section 11. Repealer. Section 20-7-423,
MCA, is repealed.

NEW SECTION. Section 12. codification instruction.
{Sections 8 and 9] are intended to be codified as an
integral part of Title 20, chapter 7, and the provisions of
Title 20, chapter 7, apply to [secticons 8 and 9].

NEW SECTION. Section 13. Effective date. [This act] is
effective July 1, 1991,

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB0S99, second readinp,second printing.

DESCRIPTION OF PROPOSED IEGISIATION:

An act tao generally revise the laws relating to out-of-district placement of children with disabilities; to provide state
funding for the educational programs for eligible children placed in in-state residential treatment facilities and
children’s psychiatric hospitals; to provide an appropriation; amending various sections.

ASSUMPTIONS:

1. Appropriations in this act will be used to pay the educational costs of all children placed in residential treatment
facilities and children’s psychiatric hospitals by school districts in Montana.

2. Educational costs for children placed in out-of-state residential facilities will be paid from county equalization funds
which would otherwise have been used to fund the foundation program.

3. The O0ffice of Public Instruction anticipates the educational cost for children placed in in-state residential facilities
will be $665,765 in FY92, and $763,739 in FY93.

4. The Office of Public Imstruction anticipates the educational cost for children placed in in-state children’s psychiatric
hospitals will be $510,345 in FY92, and $530,759 in FY93.

5. The Office of Public Instruction anticipates the educational cost for children placed in out-of-state residential
facilities will be $360,559 in FY92, and $411,218 in FY93.

6. Savings in the special education budget which is appropriated in HB2 as a result of shifting educational costs of these
children to the appropriation established in this act and to county equalization will be expended to increase payments
for other special education children rather than be reverted to the general fund.

FISCAL IMPACT:

The minimum cost to the state general fund will be $3,242,385 in the 1993 biennium as the $2,471,000 appropriated for
special education will revert to the school equalization account rather than the general fund if not expended and the

amounts diverted from county equalization to fund out-of-state placements is made up with general fund to support the
foundation program.

EFFECT ON COUNTY OR_OTHER LOCAL REVENUES OR EXPENDITURES:

School district costs should be reduced as the state assumes the educational cost for children placed in in-state
residential treatment facilities and psychiatric hospitals.
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APPROVED BY COMM. ON EDUCATION
AND CULTURAL RESODURCES

— 5%  BILL NO. Zﬁ

INTR —]
NTRODUCED EY\G:; <

BY REQUEST OF THE SUPERINTENDENT

OF PUBLIC INSTRUCTION

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO QOUT-OF-DISTRICT PLACEMENT OF CHILDREN WITH
DISABILITIES; TO PROVIDE STATE FUNDING FOR THE EDUCATIONAL
PROGRAMS FOR ELIGIBLE CHILDREN PLACED N IN-STATE
RESIDENTIAL TREATMENT FACILITIES OR CHILDREN'S PSYCHIATRIC
HOSPITALS; TO PROVIDE AN APPROPRIATION; AMENDING SECTIONS
20-5-301, 20-5-311, 20-7-401, 20-7-420, 20-7-421, 20-7-422,
AND 20-7-431, MCA; REPEALING SECTION 20-7-423, MCA:; AND

PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 20-5-301, MCA, is amended to read:
"20-5-301. (Temporary) Elementary tuition with

mandatory approval., (1) Any child may be enrolled in and

attend an elementary schocl outside of the elementary
district in which the child resides when the elementary
schoel 1s located in:

fa} any other district of the county of the child's

residence;

(b} a county adjoining the child's county of residence;

ﬁ'\ 'llontana Lagrsiative Councit

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0933/01

or

(c) a district of another state that is adjacent to the
county of the child's residence.

(2) When a parent or guardian of a child wishes to have
the child attend a school under the provisions of this
section, the parent or guardian shall apply to the county
superintendent of the county of the pareat or guardian's
residence before July 1 of the school fiscal year for which
approval is scught except in those cases when substantial
changes in circumstances occurred subsequently to justify
later application. The application must be made on a tuition
agreement form supplied by the county superintendent and
must be approved, before permission to enrcoll in and attend
school cutside of the district under the provisions ¢f this
section may be granted, by:

(a} the trustees of the elementary district in which
the child resides:

{b) the trustees of the district where the child wishes
to attend school; and

{c) the county superintendent of the county of the
child's residence.

(3) In considering the approval of a tuition
applicaticon, the tuition approval agents prescribed in this
section shall approve the application for a resident child

when:

SECOND READING
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{a) the child resides more than 3 miles from any school
of his resident elementary district and the school the pupil
wishes to attend is less distant than the nearest school of
the resident elementary district;

(b) the child resides more than 3 miles from any school
of his resident elementary district and the district does
not provide transportation under the provisions of this
title;

(c) the child resides more than 3 miles Erom any school
of his resident elementary district, the resident district
does not provide transportation under the provisions of this
title, and school bus transportation is furnished by the
district operating the school which he wighes to attend;

{(d) the child is a member of a family who must send
another child outside of the elementary district to attend
high sSchool and the child of elementary age may more
conveniently attend an elementary school where the high
school is located, provided the child resides more than 3
miles from an elementary school of the resident district or
the parent must move to the elementary district where the
high school is located in order to enroll the other child in
high school;

{e) the child has been deeiared adjudicated by a court
of competent jurisdictien to be an abused, neglected, or

dependent child, as defined in 41-3-102, or a youth in need
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of supervision or a delinquent youth, as defined 1in

41~5-103, and has been ordered-te-be placed in a licensed
youth care facility which that is approved by the department
of family services and as a result of the order the child is
required to attend elementary school cutside of the districe
of his residence (for purposes of this subsection, the
prescribed geographic relationship of the receiving district
to the district of residence does not apply); or

() the child is required to attend elementary school
cutside the district of residence as the result of &

placement by a state agency or parent in a group home

licensed by the state or an order of a court of competent

jurisdiction. For the purposes of this subsection (f), the
following do not apply:

{i) the prescribed geographic relationship of the
receiving district to the district of residence in this
subsection (3): or

{ii) an order issued under Title 40, chapter 4, part 2.

(4) Phe Unless the child is a child with disabilities

who resides in the district, the trustees of the district

where the school to be attended is located may disapprove a
tuition agreement that satisfies any cof the mandatory
approval conditions specified in subsection (3) when they
find that, due to insufficient room and overcrowding, the

accreditation of the school would be adversely affected by

-4
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the acceptance of the child. In the event of disapproval,
the trustees shall notify the parent in writing within 15
days of the first receipt of the application.

{9) When a child has been placed by a state agency in

an cut-of-state residential program, the amount of daily

tuition may not be greater than the average daily cost per

student in the district of residence. The amount of annuyal

tuition may not be greater than the average annual cost per

student in the district of residence. For the purposes of

this subsection, the following do not apply:

{a) an order issued undey Title 40, chapter 4, part 2;

{(b) placement of a child with disabilities pursuant to

Title 20, chapter 7, part 4; or

{c} placement made in a state with a reciprocal tuition

agreement pursuant to 20-5-314. (Terminates June 30,

1992--sec. 3, Ch. 492, L. 1989.)

20-5-301. (Effective July 1, 1992} Elementary tuition
with mandatory approval. (1) Any child may be enrolled in
and attend an elementary school outside of the elementary
district in which he resides when such elementary schocl is
located in:

(a) any other district of the county of his residence;

(b) a county adjeoining his county of residence; or

{c) a district of another state that is adjacent tc the

county of his residence.
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{2) When a parent or guardian of a child wishes to have
his child attend a school under the provisions of this
section, he shall apply to the county superintendent of the
county of his residence before July 1 of the school fiscal
year for which he seeks approval except in those cases when
substantial c¢hanges in circumstances occurred subsequently
to justify later application. The application shall be made
on a tuition agreement form supplied by the county
superintendent and shall be approved, before permission to
enroll in and attend school ocutside of the district under
the provisions of this section may be granted, by:

{a) the trustees of the elementary district in which
the child resides;

(b} the trustees of the district where the child wishes
to attend school; and

(c)} the county superintendent of the child's residence.

{3}y In considering the approval of a tuition
application, the tuition appraval agents prescribed in this
section shall approve such applicaticn for a resident child
when:

{a) the child resides less than 3 miles from the school
which he wishes to attend and more than 1 miles from any
school of his resident elementary district:

(b) the child resides more than 3 miles from any school

aof his resident elementary district and such district does

_6_
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hot provide transportation under the provisions of this
title;

(c) the child resides more than 3 miles from any school
of his resident elementary district, the resident district
does not provide transportation under the provisions of this
title, and school bus transportation is furnished by the
district coperating the school which he wishes to attend;

(d) the child is a member of a family who must send
another child outside of the elementary district to attend
high school and the child of elementary age may more
conveniently attend an elementary school where the high
scheol 1s  located, provided the child resides more than 3
miles from an elementary school of the resident district or
the parent must move to the elementary district where the
high school is located in order to enroll the ather child in
high school;

(e} the chiid has been deciared adjudicated by a court
of competent jurisdiction to be an abused, neglected, or
dependent child, as defined in 41-3-182, or a youth in need

of supervision or a delinquent youth, as defined in

41-5-123, and has been srdered-to-be placed in a licensed
youth care facility which that is approved by the department
of family services and as a result of the order the child is
required to attend elementary school outside of the district

of his residence; for purposes of this subsection, the
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prescribed geographic relationship of the receiving district
to the district of residence does not apply; or

(€) the child is required to attend elementary school
outside the district of residence as the result of a

placement by a state agency or parent in a group home

licensed by the state or an order of a court of competent

jurisdiction. For the purposes of this subsection (f), the
following do not apply:

(L} the prescribed geographic relationship of the
receiving district to the district of residence in this
subsection {(3}; or

(ii) an order issued under Title 40, chapter 4, part 2.

(4) Phe Unless the child is a child with disabilities

who resides in the district, the trustees of the district

where the school to be attended is located may disapprove a
tuition agreement that satisfies any of the mandatory
approval conditions specified in subsection (3} above when
they find that, due ta ingufficient room and overcrowding,
the accreditaticon of the school would be adversely affected
by the acceptance of the child. In the event of disapproval,
the trustees shall so notify the parent in writing within 15
days of the first receipt of the application.

{5) When a child has been placed by a state agency in

an out-of-state residential program, the amount of daily

tuition may not be greater than the average daily cost per
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student in the district of residence. The amount ocf annual

tuition may not be greater than the average annual cost per

student in the district of residence. For the purposes of

this subsection, the following do not apply:

(a) an order issued under Title 40, chapter 4, parct 2;

(b} placement of a child with disabilities pursuant to

Title 20, chapter 7, part 4; or

(¢} placement made in a state with a reciprocal tuition

agreement pursuwant to 20-5-314."

Section 2. section 20-5-311, MCA, is amended to read:

“20-5-311. Bigh school tuition. (1) Any A child may be
enrolled in and attend a high school outside of the high
school district in which he resides when a=uaeh the high
school is located in Montana or in a county of another state
that is adjacent to the state of Montana. When a parent or
guardian of a child wishes to have his child attend a school
under the provisions of this section, he shall apply to the
county superintendent of the county of his residence before
July 1 of the school fiscal year for which he seeks approval
except in those cases when substantial changes in
circumstances occurred subsequently to justify later
application. Sueh The application shaii must be made on a
tuition agreement form supplied by the county
superintendent. The trustees of the district of residence,

the trustees of the district in which the child wishes to
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attend school, and the county superintendent are the
approval agents for tuition to another high school within
the county. The county superintendent of the county of
residence and the trustees of the district in which the
child wishes to attend school are the approval agents for
attendance ocutside the county.

{2) (a) tty The approval agents shall approve a tuition
application when a child lives closer to a high school of
another district than any high school Jlocated within his
resident district or when, due to road or geographic
conditions, it is impractical to attend the high scheol
nearest his residence.

ttt} However, the approval agents are not required to
approve a tuition application for a student seeking to
attend a high school outside the state of Montana or the
resident district iE the resident district provides
transportation, This exception does not apply whens

tA¥ the child resides in a county different £rom the
county wheretn in which the school he wishes to attend is
locateds-or

tBy~—+rhe-chitd-has-enrotied-in-a-high-schosi-ocutsida—his
resrdent-district——-and--has--recetved--an—-approved-—tuitian
agreement-—on--or-befare-Apr+1-30;-1985--For—the-purposes—of
thi:—subsection—fi?fa}fii?foT—the—ehiid—has--the——féght——eo

continue--his--high--schoot--edueation-in-the-receiving-high

-10-
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schooi-sutatrde-his-resident-district-on-an-approaved——tuition
agresment 7-Subject—to-the-praviaions-of-this-sectian.

{b} The approval agents shall approve a tuition

application when a child, as a result of a court order or

placement by a state agency or parent  in a group home

licensed by the state, is required to attend high school

outside the district of residence:

(i) but within the state of Montana or another state
that maintains a reciprocal tuition agreement under
20-5-314; or

{ii) in a state that does not have a reciprocal tuition
agreement pursuant to 20-5-314. The amount of daily tuition
may not be greater than the average daily cost per student
in the district of residence. The amount of annual tuition
may not be greater than the average annual cost per student
in the district of residence. The county superintendent
shall calculate the average annual and the average daily
cost per student. For purposes of this subsection (b), the
following do not apply:

(A) an order issued under Title 40, chapter 4, part 2;

(8) placement of a child with disabilities pursuant to

Title 20, chapter 7, part 4.
(c} In approving a tuition agreement under this

provisioen, unless the «child is a child with disabilities,

the approval agents may require the child to attend the high
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school closest to his residence. The approval agents may
approve any other tuition application that satisfies the
gecgraphic requirements of this section.

(1) The trustees of the district where the child wishes
to attend school shall approve or disapprove any tuiticn
application submitted to them under the provisions of this
section within 15 days after the receipt of the application.

(4) The county superintendent shall notify the parent
or guardian and the trustees of the district where the child
wishes to attend school of the tuition agreement approval or
disapproval. If a tuition agreement is disapproved by one or
more approval agents, the parent may appeal such disapproval
to the county superintendent and, subsequently, to the
superintendent of public instruction under the provision for
the appeal of controversies in this title.

{5) The approval of any tuition agreement by all of the
applicable approval agents or upon appeal shall authorize
the <¢hild named in such agreement to enroll in and attend
the schoeol named in such agreement for the ensuing school
fiscal year.”

Section 3. section 20-7-403, MCA, is amended to read:

"20-7-403. Duties of superintendent of public
instruction. The superintendent of public instruction shall
supervise and coordinate the conduct of special education in

the state by:

-12-
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{l) recommending tc the board of public education
adoption of those policies necessary to establish a planned
and cocrdinated program of special education in the state;

{2} administering the policies adopted by the board of
public education;

{3] certifying special education teachers aon the basis
of the special qualifications for sueh the teachers as
prescribed by the board of public education;

{4) establishing procedures to be used by school
district personnel in identifying handiecapped children with
disabilities;

{$) recommending to districts the type of special
education class or program needed to serve the handicapped

children with disabilities of the districts and preparing

appropriate guides for developing individual education
programs;

{6} seeking for local districts appropriate
interdisciplinary assistance from public and private
agencies in diagnosing the special education needs of
children, in planning preograms, and in admitting and
discharging children from sueh those pragrams;

{7) assisting local school districts, institutions, and

other agencies in developing full-service programs for all

handicapped chiidren with disabilitles;

{(8) approving, as they are proposed and annually
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thereafter, those special education classes or pregrams
which that comply with the laws of the state of Montana,
policies of the board cof public education, and the
regulations of the superintendent of public instruction;

{(9) providing technical assistance (o] district
superintendents, principals, teachers, and trustees;

(10) conducting conferences, offering advice, and
otherwise <c¢ooperating with parents and other interested
persons;

{11) preparing appropriate training and instructional
material for persons appointed 4as surrogate parents that
outlines their duties toward the child, limitations on what
they may do for the child, duties in relation to the child's
records, sources of assistance available to the surrogate
parent, and the need to seek competent legal assistance in
implementing hearing or appeal procedures;

({12) acting as the coordinating agency with federal
agencies, other state agencies, peolitical subdivisions of
the state, and private bodies on matters concerning special
education, reserving to the other agencies and political
subdivisions their full responsibilities for other aspects
of the care of children needing special educatien;

(13) administering regional special education services
for children in need of special education in accordance with

policies of the board of public education: and

-14-~
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{14} contracting for the delivery of audiological
services to those children allowed by Montana 1law in
accordance with policies of the board of public educationj
and

(15) contracting with a public school district or a

private residential facility for the provision of a free

appropriate public education for a child when a state agency

places a child with disabilities who is in need of special

education in:

(a) an in-state residential facility or children's

psychiatriec hospital; or

{b} an cut-of-state  public school or private

residential facility."

Section 4. Ssection 20-7-420, MCA, is amended to read:

®20-7-420. Residency requirements £or -- financial
regponsibility for special education. (1) In accordance with
the provisions of 1-1-215, a child's district of residence
for special education purposes is the residence of his
parents or of his guardian unless otherwise determined by
the court. This applies to a child living at home, in an
institution, or under foster care. If the parent has left
the state, the parent's last known district of residence is
the child's district of residence.

{2) The district of residence is financially

responsible for tuition as established under 20-5-305 and
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20-5-312 for apectat-—education——seadents a child with

disabilities, as defined in 20-7-441, including a child who

has been placed by a state agency in a Foster care or qroup

home licensed by the state. The district of residence is not

Einancially responsiblie for tuition for a c¢child with

disabilities who 1is placed by a gtate agency in an

out-of-state public school or an out-of-state private

residential facility.

{3) If a child with disabilities wheo is in need of

special education is placed in_ an in-state residential

treatment facility or children's psychiatric hospital as

defined in {[section 9j but the educational placement is in _a

public school district, the district of residence is

responsible For tuition for the propertion of time the child

is served in the public school district unless the public

school district is operated primarily for the purpose of

providing education to children who attend the residential

facility or hospital.

{4) Under the provisions of 20-7-422, the

superintendent of public instruction shall provide funds for

the education fees required to provide a free appropriate

public education for a child with disabilities who is in

need of special education and is placed by a state agency in

an out-of-state private residential facility or out-of-state

public schocl, provided that, in determining the special
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education services needed for the child with disabilities,

the district of residence has complied with the rules

promulgated under 20-7-402.

{5) A state agency that makes a placement of a child

with disabilities is responsible for the room and board and

the treatment of the child."

Section 5. section 20-7-421, MCA, is amended to read:

"20-7-421. Arranging attendance in another district in
lieu of a special education program -- tuition. (1) With-the
approvai-of-the--suparintendent--of--pubite——instruction In

accordance with a placement decision made by persons

determining an individualized education program for a child

with disabilities, the trustees may arrange for the

attendance of a child in need of special education in--a
speciat--aducation——-pregram in  another district within the
state of Montana.

{2) Tuition as reqguired under 20-5-305 and 20-5-312 may
be charged as provided in 20-7-420."

Section 6. Section 20-7-422. MCA, is amended to read:

"20-7-422. Out-of-state tuitien-fer--apeciai--education

chiltdren- placement of children with disabilities -- payment

of costs. (1) ¥f-the-trustecs-of-any-district-recommend-to
the-snperintendent-of-publie-instruetion-the-attendance-cf-n

chitd-in-need-of-apeciat--edueation In  accordance with a

placement made by persons determining an individualized
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education program for a c¢hild with disabilities, the

trustees of a district may arcange for the attendance of the

child in a special education program offered cutside of the
state of Montanay-the. The arrangements are not subject to
the cut-of-state attendance provisions ef-the-iaws-governing
the-—-attendance--of——pupitis——in-schoola-cutaside—the-state-of

Meneana in 20-5-301 and 20-5-311.

(2) {a) vhenever-—the--attendance-—-af-—a——-ehiltd--a+t--an
out-of-state-speciai-educatisn-progeram-is--approved--by--the
superintendent--of-pubiic-instructions;-the-superintendent-of
pubtie-instruction-ahati;-in-esoperation-with-the-deparemenst
af-family-servicesr-negotiate-the-program-for-eche-ehitd—-and
the~-—amount--and-manner-of-payment-of-tuitionz-The-amaunt-of
tnttion—-musk--be-—incivded--as--a--contracted--service—~-in
28-F-43t¢irtartiitytAt-——tn-the-foundation-program—amount-Sar

spectat-edncatiens Except as provided in  subsection (3},

when the persons determining the individualized education

program of a child with disabilities who is in need of

special education recommend placement in an cut-of-state

private residential facility, the trustees of the district

of residence shall negotiate the amount and manner of

payment of all costs asscociated with the placement.

(b) If the placement of the child with disabilities has

met the requirements of 20-7-402, the superintendent of

public instruction shall approve the amount of special

-18~-
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education instructional fees to be included as a contracted

service. Only the special education ingstructional fees may

be included as a contracted service for the purposes of

20-7-431{1}{a)(iii)(A).

{3) Whenever a child with disabilities who is in need

of special education is adjudicated by a court of competent

jurisdietion to be an abused, neglected, or dependent child

as defined in 41-3-102 or a youth in need of supervision or

delinquent youth as defined in 41-5-103 and is placed by a

state agency in an out-of-state private residential

facility, the superintendent of opublic instruction shall

negotiate with:

(a) the provider for the amount and manner of payment

of education fees consistent with the individualized

edycation program determined for the child under the

provisions of 20-7-402; and

{b) the state agency that makes the placement for the

portion of the placement costs that represents the child’'s

education program."

Section 7, Section 20-7-431, MCA, is amended to read:

"20-7-431. Allowable cost schedule for special programs
-- superintendent to make rules -- annual accounting. (1)
For the purpose of determining the foundation pregram amount
for special education as defined in 20-9-321, the following

schedule of allowable costs must be followed by the school
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district in preparation of its special education budget for
state aid reguest purposes and by the superintendent of
public instruction in his review and approval of the budget
{for the purposes of determining the amount of the
foundation program far special education for the district,
and as used in this schedule, "full-time special pupil"” and
“regular ANB" are to be determined in accordance with
20-9-311 and 20-9-313}):

{a) instruction: salaries, benefits, supplies,
textbooks, and other expenses including:

(1) salaries and benefits of special program teachers,
reqular program teachers, teacher aides, special education
supervisars, audiologists, and speech and hearing
clinicians--the entire cost if employed full time in the
special program; if such personnel are shared between
special and regular programs--a portion of the entire cost
corresponding to the entire working time which each person
devotes to the special program;

(ii} teaching supplies and textbooks if used exclusively
for special programs--the actual total cost;

(1il) other expenses:

(A) contracted services, including fees paid for
proEessional advice and consultation regarding special

students or the special program, and the delivery of special

education services by public or private agencies--the actuail

-20-
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total cost;

(B) transportation costs for special education
personnel who travel on an itinerant basis £from school to
school or district to district or to in-state child study
team meetings or in-state individualized education program
meetings-~the actual cost to the district calculated on the
same mileage rate used by the district for other travel
reimbursement purposes;

(b) supportive services, including:

{i} salaries and benefits of professional supportive
personnel--the entire cost if employed full time in the
special program; if the personnel are shared between special
and regular programs—--a portion of the entire cost
corresponding to the entire working time which each person
devotes to the special program. Professional supportive
personnel may include counselors, social workers,
psychologists, psychometrists, physicians, nurses, and
physical and occupational therapists.

(ii) salaries and benefits of clerical persoanel who
assist professional personnel in supportive services——the
entire cost if employed full time in the special program; 1f
the personnel are shared between special and regular
programs--a portion of the entire cost corresponding to the
entire working time which each person devotes to the special

program;
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(¢) equipment:

{i) equipment--the actual total cost;

{ii) special equipment for district-owned school buses
necessary to accommodate special students--the actual total
cost;

(iii) special equipment for school buses contracted to
transport special students--that portion of the contract
price attributable to the cost of special equipment or
personnel required to accommodate special students--the
actual special cost;

{(iv) repair and maintenance of equipment—-the actual
total costy

td¥~-room-and-hoard-costs-whan-the-speciai-pupit-has——te
atkend--a-—program--—at—-such--a--distance-frem-—his-home-that
cemmueing-ts-undesirable-as-determined-by-the-superintendent
of-public-—tnstruction.

{2} The superintendent of public instruction shall
adopt rules in accordance with the policies of the board of
public education for:

{a) keeping necessary records for supportive and
administrative personnel and any personnel shared between
special and regulat programs;

{b}) defining the total special program caseload that
must be assigned to specific support persons and the kinds

of professional specialties to be considered relevant to the

-22_
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program before the district may count an allowable cost
under subsection (1){(b) of this section; and

(c) defining the kinds or types of equipment whose
costs may be counted under subsection (1)(c)(i) of this
section.

{3) An annual accounting of all expenditures of school
district general Ffund money for special education must be
made by the district trustees on forms furnished by the
superintendent of public instruction. The superintendent of
public instruction shall make rules for the accocunting.

{4) If a board of trustees chooses to exceed the budget
approved by the superintendent of public instruction, costs
in excess of the approved budget may not be reimbursed under
the foundation program for special education.

{5) Allowable costs prescribed in this section do not
include the costs of the teachers®' retirement system, the
public employees' retirement system, the federal social
security system, or the costs for unemployment compensation
insurance,

{6} (a) Notwithstanding other provisions of the law,
the superintendent of public instruction may not approve a
foundation program amount for special education that exceeds
legislative appropriations: however, any unexpended balance
from the first year of a biennial appropriation may be spent

in the second year of the biennium in addition to the second
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year appropriation.

tb) If the total allowable cost of the special
education budgets exceeds legislative appropriations
available for special education, each district shall receive
a pro rata share of the available appropriations based upon
prioritized budget items as established by the
superintendent of public instruction. The amount of the
approved budgets in excess of the available appropriations
may not be reimbursed under the [foundation program for
special education and is the responsibility of the school

district.”

NEW SECTION. Section 8. Punding of educational
programa at in-state children's psycbiatric hospitals and
in-gtate residential treatment programs for eligible
children with emotional disturbances. (1) It is the intent
of the legislature that eligible children in in-state
children's psychiatric hospitals and residentjial treatment
facilities be provided with an appropriate educational
opportunity in a cost-effective manner.

(2) The super intendent of public instruction may
contract with an in-state children's psychiatric hospital or
residential treatment facility Eor provision of an
educational program for an eligible child in the hospital or

treatment facility.

{3} Whenever the superintendent of public instruction
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contracts with an in-state children's psychiatric hospital
or residential treatment facility Ffor provision of an
educational pregram for an eligible child in the children's
psychiatric hospital or residential treatment facility, the
superintendent of public instruction shall:

{a) monitcr the provision of an appropriate educational
opportunity for the child attending the hospital or
residential treatment facility;

{b) negotiate the approval of allowable costs under the
provisions of 20-7-431 for allowable costs for providing
special education, including the costs of retirement
benefits, federal social security system contributions, and
unemployment compensation insurance; and

(c) fund 100% of any approved allowable costs under
this section from funds appropriated for this purpose. An
appropriation in excess of the allowable costs required
under the provisions of this section must revert to the
state equalization aid account.

(4) A supplemental education fee or tultion may not be
charged for an eligible Montana child who receives
in-patient treatment 1in an in-state children’'s psychiatric
hospital or residential treatment facility.

{5) If a children's psychiatric hospital or residential
treatment Ffacility fails to provide an appropriate

educational oppotrtunity for an eligible child at the
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children's psychiatric hospital or residential treatment
facility or fails to negotiate a contract under the
provisions of subsection (2), the superintendent of public
instruction shall negotiate with the scheool district in
which the children's psychiatric hospital or residential
treatment facility 1is located for the supervision and
implementation of an appropriate educational program for a
child attending the children's psychiatrie hospital or
residential treatment facility. The amount negotiated with
the school district must be consistent with alilowable costs
that may be negotiated under the provisions of subsection
{3).

{6} Funds provided to a district under this section:

fa} must be deposited in the miscellaneous programs
fund of the district that provides the education program for
an eligible child, regardless of the age or grade placement
of the child who is served under a negotiated contract;

(b} are not subject to the budget limitations in
20-9-315; and

(c} may not be included in the foundation program

amount of the district.

BEW SECTION. Section 9. Definitions. For the purposes
of [sections B and 9], the following definitions apply:
(1) (a) "Children's psychiatric hospital” means a

freestanding hospital in Montana that:
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(i) has the primary purpose of praviding clinical care
for children whose clinical diagnosis and resulting
treatment plan reguire in-house residential psychiatric
care; and

{ii) is accredited by the joint commission on
accreditation of healthcare organizations, the standards of
the health care financing administration, or other
comparable accreditation.

{b}) The term does not include programs for children and
youth that have the treatment of chemical dependency as the
primary reason for treatment.

(2) “Eligible child" means a child or youth who is less
than 19 years of age and is emctionally disturbed as defined
in 53-4-101 and whose emoticnal problem is sc severe that
the child or youth has been placed in a children's
psychiatric hospital or residential treatment facility for
in-patient treatment of emoticnal problems.

{3) (a) "Residential treatment facility" means a
facility in the state that provides services for children
with emotional disturbances and that 1s licensed by the
state and operated for the primary purpose of providing
long-term treatment services for mental illness, in a
residential setting, to persons under 21 years of age.

{b) The term does not include programs for children and

youth who have the treatment of chemical dependency as a
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primary reason far treatment.

NEW SECTION. Section 10. appropriation. There is
appropriated from the general fund to the superintendent of
public instruction $3,242,000 for the biennium ending June
30, 1993, to fund educational programs for children with
disabilities who are placed in an in-state children's
psychiatric hospital or residential treatment facility or in
an out-of-state public or private facility.

NEW_SECTION. Section 11, Repealer. Section 20-7-423,

MCA, is5 repealed.

NEW SECTION. Section 12. codification instruction.
[Sections B8 and 9] are intended to be codified as an
integral part of Title 20, chapter 7, and the provisions of
Title 20, chapter 7, apply to [sections 8 and 9}.

NEW SECTIOK. Section 13. Effective date. [This act] is
effective July 1, 1991.

—End-
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RE-REFERRED AND

APPROVED BY COMMITTEE
ON APPROPRIATIONS

AS AMENDED
HOUSE BILL NO. 9%%

INTRODUCED BY PECK
BY REQUEST OF THE SUPERINTENDENT

OF PUBLIC INSTRUCTICN

A BILL FOR AN ACT ENTITLED: "“AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO QUT-OF-DISTRICT PLACEMENT OF CHILDREN WITH
DISABILITIES; TO PROVIDE STATE FUNDING FOR THE EDUCATIONAL
PROGRAMS FOR ELIGIBLE CHILDREN PLACED IN IN-STATE
RESIDENTIAL TREATMENT FACILITIES OR CHILDREN'S PSYCHIATRIC
HOSPITALS; TO PROVIDE AN APPROPRIATION; AMENDING SECTIONS
20-5-301, 20-5-311, 20~7-403, 20~7-420, 20-7-421, 20-7-422,
AND 20-7-431, AND 20-9-334, MCA; REPEALING SECTION 20-7-423,

MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 20-5-301, MCA, is amended to read:
"20-5-301. (Temporary) Elementary tuition with

mandatory approval. (1) Any child may be enrolled in and

attend an elementary scheol outside of the elementary
distriect in which the «c¢hild resides when the elementary
school is located in:

{a) any other district of the county of the child's

residence;

(b) & county adjoining the child's county of residence;
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{c) a district of another state that is adjacent to the
county of the child's residence.

(2} When a parent or guardian of a child wishes to have
the child attend a school under the provisions of this
section, the parent or guardian shall apply to the county
superintendent of the ccunty of the parent or guardian's
residence before July 1 of the school fiscal year for which
approval is sought except in those cases when substantial
changes in circumstances oaccurred subsequently to justify
later applicaticon. The application must be made on a tuition
agreement form supplied by the county superintendent and
must be approved, before permission to enroll in and attend
school ocutside of the district under the provisions of this
section may be granted, by:

[a) the trustees of the elementary district in which
the child resides;

{b} the trustees of the district where the child wishes
to attend school; and

(c} the county superintendent of the c¢ounty of the
child's residence.

(3} In considering the approvai of a tuition
application, the tuition appreoval agents prescribed in this

section shall approve the application for a resident child

when:

., HB 999
SECOND READING
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{a) the child regides more than 3 miles from any school
of his resident elementary district and the school the pupil
wishes to attend is lesgs distant than the nearest school of
the resident elementary diatrict;

(b} the child resides more than 3 miles from any school
of his resident elementary district and the district does
not provide transportation under the provisions of this
title;

(e} the child resides more than 3 miles from any school
of his resident elementary district, the resident district
does not provide transportation under the provisicns of this
title, and school bus transportation is furnished by the
district operating the scheel which he wishes to attend;

(d) the child is a member of a family who must send
another child cutside of the elementary district to attend
high school and the child of elementary age may more
conveniently attend an elementary school where the high
school is 1located, provided the child resides more than 3
miles from an elementary school of the resident district or
the parent must move to the elementary district where the
high school is located in order to enroll the other child in
high school;

(e) the child has been deciared adjudicated by a court
of competent Jjurisdiction to be an abused, neglected, or

dependent child, as defined in 41-3-102, or a youth in need
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of supervigsion or a delingquent youth, as defined in

41-5-103, and has been ordered-te-be placed in a licensed
youth care facility whieh that ia approved by the department
of Family services and as a result of the order the child is
required to attend elementary school ocutside of the district
of his residence (for purposes of this subsection, the
prescribed geographic relationship of the receiving district
to the district of residence does not apply); or

(E) the child is required to attend elementary school
outside the district of residence as the result of a
placement by a state agency or parent in a group home

licensed by the state or an order of a court cof competent

jurisdiction. For the purpcses of this subsection (f), the
foliowing do not apply:

{i) the prescribed geographic relationship of the
receiving district to the district of residence in this
subsection (3); or

{ii) an order issued under Title 40, chapter 4, part 2.

(4) The Unless the child is a child with disabilities

who resides in the digtrict, the trustees of the district

where the school to be attended is located may disapprove a
tuition agreement that satisfies any of the mandatory
approval conditions specified in subsection (3) when they
find that, due to insufficient room and overcrowding, the

accreditation of the school would be adversely affected by

~4- HB 9995
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the acceptance of the child. In the event of disapproval,
the trustees shall notify the parent in writing within 15
days of the first receipt of the application.

(5) When a child has been placed by a state agency in

an out-of-state residential program, the amount of daily

tuition may not be greater than the average daily cost per

student in the district of residence. The amount of annual

tuition may not be greater than the average annual cost per

student in the district of residence. For the purposes of

this subsection, the following do not apply:

(2} an order issued under Title 40, chapter 4, part 2;

{b) placement of a child with disahilities pursuant to

Title 20, chapter 7, part 4; or

(¢} placement made in a state with a reciprocal tuition

agreement pursuant to  20-5-314. (Terminates June 30,

1992--sec, 3, Ch. 492, L, 1989,)

20-5-301. (Bffective July 1, 1992) Elementary tuition
with mandatory approval. (1) Any child may be enrolled in
and attend an elementary school outside of the elementary
district in which he resides when such elementary school is
located in:

{a) any other district of the county of his residence;

(b) a county adjoining his county of residence; or

fc) a district of ancther state that is adjacent to the

county cf his residence.
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{2) When a parent or guardian of a child wishes to have
his child attend a school under the provisions of this
section, he shall apply to the ¢ounty superintendent of the
county of his residence before July 1 of the schoecl fiscal
year for which he seeks approval except in those cases when
substantial changes in circumstances occurred subsequently
to justify later appilication. The application shall be made
on a tuition agreement form supplied by the county
superintendent and shall be approved, before permission to
enroll ir and attend school cutside of the district under
the provisions of this section may be granted, by:

(a) the trustees of the elementary district in which
the child resides:;

(b} the trustees of the district where the child wishes
to attend school; and

{c) the county superintendent of the child's residence.

{3} 1In considering the approval of a tuition
application, the tuition approval agents prescribed in this
section shall approve such application for a resident child
when:

(a) the child resides less than 3 miles from the school
which he wishes to attend and more than 3 miies from any
school of his resident elementary district;

(b} the child resides more than 3 miles from any school

of nis resident elementary district and such district dces
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not provide transportation under the provisions of this
title;

(c¢) the child resides more than 3 miles from any school
0f his resident elementary district, the reéident district
does not provide transportation under the provisions of this
title, and school bus transportation is furnished by the
district operating the school which he wishes to attend;

{(d) the child is a member of a family who must send
another child outside of the elementary district to attend
high school and the child of elementary age may more
conveniently attend an elementary school where the high
school is located, provided the child resides more than 3
miles from an elementary school of the resident district or
the parent must move to the elementary district where the
high school is located in order to enroll the other c¢hild in
high school;

(e} the child has been deciared adjudicated by a court
of competent jurisdiction to be an abused, neglected, or
dependent child, as defined in 41-3-102, or a youth in need

of supervigsion eor a delinquent youth, as defined in

41-5-103, and has been ordered-to-be placed in a licensed
youth care facility whieh that is approved by the department
of family services and as a result of the order the child is
required to attend elementary school outside of the district

cf his residence; for purposes of this subsection, the
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prescribed geographic relationship of the receiving district
to the district of residence does not apply; or

(f) the child is required to attend elementary school
outside the district of residence as the result of a

placement by a state agency or parent in a group home

licensed by the state or an order of a court of competent

jurisdiction. For the purposes of this subsection (£}, the
following do not apply:

(i} the prescribed geographic relationship of the
receiving district to the district of residence in this
subsection (3); or

{ii} an order issued under Title 40, chapter 4, part 2.

{4) ©®he {nless the child is a child with disabilities

who resides in the district, the trustees of the district

where the school to be attended is located may disapprove a
tuition agreement that satisfies any of the mandatory
approval conditions specified in subsecticn (3) above when
they £ind that, due to insufficient room and overcrowding,
the accreditation of the school would be adversely affected
by the acceptance of the child. In the event of disapproval,
the trustees shall so notify the parent in writing within 15
days of the first receipt of the applicaticen.

{(5) When a child has been placed by a state agency in

an out-of-state residential program, the amount of daily

tuition may not be greater than the average daily cost per
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student in the district of residence. The amount of annual

tuition may not be greater than the average annual cost per

student in the district of residence. For the purposes of

this subsection, the following do not apply:

(a) an order issued under Title 40, chapter 4, part 2:

(b} placement of a child with disabilities pursuant to

Title 20, chapter 7, part 4; or

{c} placement made in a state with a reciprocal tuition

agreement pursuant to 20-5-314."

Section 2. Section 20-5-311, MCA, is amended to read:

"20-5-311. High school tuition. (1) Any A child may be
enrolled in and attend a high schoel outside of the high
school district in which he resides when sueh Lthe high
school is located in Montana or in a county of another state
that is adjacent to the state of Montama. When a parent or
guardian of a child wishes to have his c¢hild attend a school
under the provisions of this section, he shall apply teo the
county superintendent of the county of his residence before
July 1 of the school fiscal year for which he seeks approval
except 1in those cases when substantial changes in
circumstances occurred subsequently to justify later
application. Sueh The application shail must be made on a
tuition agreement form supplied by the county

superintendent. The trustees of the district of residence,

the trustees oOFf the district in which the child wishes to
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attend schocol, and the county superintendent are the
approval agents for tuition to another high schocl within
the county. The county superintendent of the county of
residence and the trustees of the district in which the
chiid wishes to attend school are the approval agents for
attendance cutside the county.

(2) (a} t+} The approval agents shall approve a tuition
application when a child lives closer to a high school of
another district than any high school located within his
resident district or when, due to road or geographic
conditions, it is impractical to attend the high school
nearest his residence.

tt+} However, the approval agents are not reguired to
approve a tuition application for a student seeking to
attend a high school ocutside the state of Montana or the
tesident district if the resident district provides
transportation. This exception does not apply when+

tA¥ the child resides in a eounty different from the
county whereitn in which the school he wishes to attend is
locateds-or

tBy--the-chiid-has-enrotied-in-a-high-schoot-cutside-his
resident—&istrict—-and——has——received——an——appfoved--tuition
agreemenb*-on-—ef-before~ﬂpréi—397—1985:-Pcr—che—purpeses—ei
bh+s—subsecticn—f2}fa}fii?fﬂ?r—bhe—chiid—has——tne—~righb-—to

continuek—hfs——high-—scheci——educabicn—én—the—re:eiving-high
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schoot-outside-his-restdent-distrrct-on-an-approved--tuition
agreemency—suhisst—ta-the-provistons-of-thias—seceion,

(b) The approval agents shall approve a tuition
application when a child, as a result of a court order or

placement by a state agency or parent in a group home

licenged by the state, is required to attend high school

outside the district of residence:

(i) but within the state of Montana or another state
that maintains a reciproccal tuition agreement under
20-5-314; or

(ii) in a state that does not have a reciprocal tuition
agreement pursuant to 20-5-314. The amount of daily tuition
may not be greater than the average daily cost per student
in the district of residence. The amount of annual tuition
may not be greater than the average annual cost per student
in the district of residence. The county superintendent
shall calculate the average annual and the average daily
cost per student. For purposes of this subsection (b)), the
following do not apply:

(A) an order issued under Title 40, chapter 4, part 2;

(B) placement of a child with disabilities pursuant to

Title 20, chapter 7, part 4,
(cy In approving a tuition agreement under this

provision, unless the child is a child with disabilities,

the approval agents may require the child to attend the high
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school closest to his residence. The approval agenis may
approve any other tuition applicaticon that satisfies the
gecgraphic requirements of this section.

(1) The trustees of the district where the child wishes
to attend school shall approve or disapprove any tuition
application submitted to them under the provisions of this
section within 15 days after the receipt of the application.

{4) The county superintendent shall notify the parent
or guardian and the trustees of the district where the child
wishes to attend school of the tuition agreement approval or
disapproval. If a tuition agreement is disapproved by cone or
mote approval agents, the parent may appeal such disapproval
to the county superintendent and, subsequently, to the
superintendent of public instruction under the provision for
the appeal of controversies in this title.

(5) The approval of any tuition agreement by all of the
applicable approval agents or upon appeal shall authorize
the child named in such agreement to enroll in and attend
the schoal named in such agreement for the ensuing school
fiscal year."

Section 3. section 20-7-403, MCA, is amended to read:

*20-7-403. Duties of superintendent of public
instruction, The superintendent of public iastruction shall
supervise and coordinate the conduct of special education in

the state by:
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{l) recommending to the board of public education
adoption of those policies necessary to establish a planned
and coordinated pregram of special education in the state;

(2) administering the policies adopted by the board of
public education:

(3) vcertifying special education teachers on the basis
of the special qualifications for sueh Lthe teachers as
prescribed by the board of public education;

(4) establishing procedures to be used by school
district personnel in identifying handicapped children with
disabilities;

{5) recommending to districts the type of special
education class or program needed to serve the handicapped

children with disabilities of the districts and preparing

appropriate guides for developing individual educaticn
programs;

(6) seeking for local districts appropriate
interdisciplinary assistance f£from public and private
agencies in diagnosing the special education needs of
children, in planning programs, and in admitting and
discharging children from sueh those programs;

{7} assisting local school districts, institutions, and
other agencies in developing full-service programs for all

handicapped children with disabilities;

(B) approving, as they are proposed and annually
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thereafter, those special education classes or programs
whieh that comply with the laws of the state of Montana,
policies of the board of public education, and the
regulations of the superintendent of public instruction:

(9) providing technical assistance to district
superintendents, principals, teachers, and trustees;

(10) conducting conferences, offering advice, and
otherwise cooperating with parents and other interested
persons;

{11) preparing appropriate training and instructional
material for persons appointed as surrogate parents that
outlines their duties toward the child, limitations on what
they may do for the c¢hild, duties in relation to the child's
records, sources of assistance available to the surrogate
parent, and the need to seek competent legal assistance in
implementing hearing or appeal procedures;

{12) acting as the coordinating agency with federal
agencies, other state agencies, political subdivisions of
the state, and private bodies on matters concerning special
education, reserving te the other agencies and political
subdivisions their full responsibilities for other aspects
of the care of children needing special education:

(13) administering regional special education services
for children in need of special education in accordance with

pclicies of the board of public education; amé
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{14) contrac¢ting for the delivery of audiclogical
gsetviceas to thoss ¢hildren allowed by Montana law in
acecordance with policies of the board of public education;

and

{15) conbtracting with a public scheecl district or s

ptivate residantial facility for the provigion of a [free

appropriate public education for a child when & state agency

places & ¢hild with disabilitied who is in heed of special

educatiopn in:

taj) an in-gtate regidential facility or children's

psychiatiric hoapital: or

{b} an out~of-gtate public sehool or private

regidential fapility."

Section 4. Section 20-7-420, MCA, is amended to read:

*10--7-420. Residency requirements €or¢ -- financial
responsibility for special education., {1) In accordance with
the provisions of 1-1-215, a child's district of residence
for special edugation purposés is the residenceé of his
parents or of hig quardisn unless otherwise determined by
the court., fThis applies to & child living at home, if an
ifistitution, or under foster care. If the parent has 1left
the state, the parent's last krowh district of residence is
the child's distrtict of reésidénce.

{2} The distiict of residernce is financially

responsible for tuition as established under 20-5-30% and

-15- HB 999
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20-5~-312 for special-—edacapion--skuderits a child with

disabilities, ags defined in 20-7-401, including a child who

has been placed by a stateé sqency in a foster care or group

nome licensed by the state. The district of residence is not

financially cesponsible for tuition Fot a c¢hild with

digsabilities who is placed hy a state agency in an

out-of-~atate public scHool or a&an  cut-cf-state  private

regidentidl facility.

(3} If & child with disabilities who is in reegd of

special education is placed in an in-state yegidenitial

treatment facility or children's psychiatric hospital as

defined in {sectign 81 but the educational placement is in a

public school distriet, the district of regiderice is

responsible for tuition for the propottion of time the child

is served iri the publie school district unleéss the public

schiool district is operated primarily for the purpose of

providing educdtion to children who attend the regidential

facility or hospital.

{4) Undér  the provisions of 20-7-422(3), the

superintendent of public instrugtion shall provide funds for

tha education fees required to provide a free approprfiate

public educition for a child with disabilities who is in

need of special edycation and is piaced by a state agency in

an out-of-state private residential facility or out-of-state

public schosl, provided that, in determining the special

~16~ HB 999



W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0999,/02

education services needed for the child with disabilities,

the district of residence has complied with the rules

promulgated under 20-7-402.

(5) A state agency that makes a placement of a child

with disabilities is responsible for the room and board and

the treatment of the child."”

Section Bb. section 20-7-421, MCA, is amended to read:

"20-7-421. Arranging attendance in another district in
lieu of a special education program —- tuition. (1)} With-the
approvai-of-the--auperintendent--of--pubtic--instruction In

accordance with a placement decision made by persons

determining an individualized education program for a child

with disabilities, the trustees may arrange for the

attendance of a child in need of special education +n--a
speciat-—education--pragram in another district within the
state of Montana.

{2) Tuition as required under 20-5-305 and 20-5-312 may
be charged as provided in 20-7-420."

Section 6. Section 20-7-422, MCA, is amended to read:

"20-7~-422. Out-of-state tuitien-fer--aspeciai--education

children- placement of children with disabilities =-- payment

of costs. (1) If-the-trustees-of-any-district-recommend-£o
the-superintendent-of-pubitc-instructian-—the-atrendance-sf-a

ehtid-in-need-of-speeiat-—eduearteon In accordance  with a

placement made by persons determining an individualized
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education program for a child with disabilities, the

trustees of a district may arrange for the attendance of the

¢child in a special education program offered outside of the
state of Montanay-the. The arrangements are not subject to
the out-of-state attendance provisions sf-the-iaws-governing
the--attendance——af——pupits——in-schoots-aneside~che-state-af

Meantana in 20-5-301 and 20-5-311.

(2) (a) Whenever——the--attendance-—af——-a——chiid--ac——an
out-sf-astate-speciat-edueation-pragram-is—-approved-—by-—the
superintendent--sf-public-instructiony-the-superintendent—cf
pubtic-instruction-shati;-in-cooperation-with-the-deparement
of-famity-servicesr-negoriate-the-pregram-for-the-chiid--and
the-—amount--and-manner-cf-payment-of-tuitions-Fhe-amount-of
tuieion——must--be--tnetunded--as--a--contracted--service---in
28-F-433¢t1rtar+iitytAy-—in-the-foundation-program—-amount-£for

speciai-educattens Except as provided in subsectieon (3),

when the persons determining the individualized education

program of a child with disabilities who is in need of

special education recommend placement in an out-of-state

private residential facility, the trustees of the district

of residence shall negotiate the amount and manner of

payment of all costs associated with the placement.

{b) If the placement of the child with disabilities has

met the requirements of 20-7-402, the superintendent of

public  instruction shall approve the amount of special

-18- HB 99%
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education instructiocnal fees to be included as a contracted

service. Only the special education instructional fees may

be included as a contracted service for the purposes of

20-7-431{1)(a)(iii}(A).

{3} Whenever a child with disabilities who is in need

of special ecducation is adjudicated by a court of competent

jurisdiction to be an abused, negliected, or dependent child

as defined in 41-3-102 or a youth in need of superviasion or

delingquent youth as defined in 41-5-103 and is placed by a

state agency in an out-of-state  private residential

facility, the superintendent of public instruction shall

negotiate with:

{a) the provider for the amount and manner of payment

of education fegs consistent with the individualized

education program determined for the child under the

provisions of 20-7-402; and

{b} the state agency that makes the placement for the

portion of the placement costa that represents the child's

education program.

{4) PAYMENTS FOR B CHILD WITH DISABILITIES AS

NEGOTIATED IN SUBSECTION (3) MUST BE PAID BY THE

SUPERINTENDENT OF PUBLIC INSTRUCTIOR FROM TBE STATE SPECIAL

EDUCATION APPROPRIATION."

Section 7. Section 20-7-431, MCA, is amended to read:

"20-7-431. Allcowable cost schedule for special programs

=19~ HB 999
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-~ superintendent to make rules — annpual accounting. (1}
For the purpose of determining the Eoundation program amount
for special education as defined in 20-9-321, the following
schedule of allowable costs must be followed by the schocl
district in preparation of its special education budget for
state aid request purposes and by the superintendent of
public instruction in his review and approval of the budget
(for the purposes of determining the amount of the
foundation program for special education for the district,
and as used in this schedule, "full-time special pupil" and
“regular ANB™ are to be determined in accordance with
20-9-311 and 20-9-313):

(a) instruction: salaries, benefits, supplies,
textbooks, and other expenses including:

(i} salaries and benefits of special program teachers,
regular program teachers, teacher aides, special education
supervisors, audiologists, and speech and hearing
clinicians--the entire cost if employed full time in the
special program; if such personnel are shared between
special and regular programs--a portion of the entire cost
corresponding to the entire working time which each person
devotes to the special program;

(ii) teaching supplies and textbooks if used exclusively
for special programs--the actual total cost;

(Lii) other expenses:

~20~ HB 9939
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(A) contracted services, including fees paid for
professional advice and consultation regarding special
students or the special program, and the delivery of special
education services by public or private agencies--the actual
tctal cost;

(B) transportation casts for special education
perscnnel who travel on an itinerant basis from school to
schogl or district to district or te in-state child study
team meetings or in-state individualized education program
meetings--the actual cost to the district calculated on the
same mileage rate used by the district for other travel
reimbursement purposes;

{b) supportive services, including:

(1) salaries and benefits of professional supportive
personnel--the entire cost if employed full time in the
special program; if the personnel are shared between special
and regular programs--a portion of the entire cost
corresponding to the entire working time which each person
devotes to the special program. Professional supportive
personnel may include counselors, social wOrkers,
psycholegists, psychometrists, physicians, nurses, and
physical and occupational therapists.

(il) salaries and benefits of <clerical personnel who
assist professional personnel in supportive services—--the

entire cost if employed full time in the special program; if

-21- HB 9%9
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the personnel are shared between special and regular
programs--a portion of the entire cost corresponding to the
entire working time which each person devotes to the special
program;

[c}) equipment:

{i) equipment--the actual tetal cost:

{ii) special equipment for district-cwned school buses
necessary to accommodate special students--the actual total
cost;

{iii) special eguipment for school buses contracted to
transport special students—-that portion of the contract
price attributable to the c¢ost of special equipment or
personnel reguired to accommodate special students--the
actual special cast;

{iv} repair and maintenance of equipment--the actual
total costy

tdy--reem--and-board-cesca-when-the-special-pupii-has-toe
attend-a-program-at-sush--a--distance--from--his--home-—thate
commeeing-is-undesirabie-as-determined-by-the-superintendent
ef-publiic-inarrnstion.

{2) The superintendent of public instruction shall
adopt rules in accordance with the policies of the board of
public¢ education for:

{a) Keeping necessary records for supportive and

administrative personnel and any personnel shared between
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special and regular programs;

(b) defining the total special program caseload that
must be assigned to specific support persons and the kinds
of professional specialties to be considered relevant to the
program before the district may count an allowable cost
under subsection {l){b) of this section; and

{c) defining the kinds or types of equipment whose
costs may be counted under subsection (1l)(c¢)(i} of this
gection.

(3) An annual accounting of all expenditures of school
district general fund money for special education must be
made by the district trustees on forms furnished by the
superintendent of public instruction. The superintendent of
public instruction shall make rules for the accounting.

(4) If a board of trustees chooses to exceed the budget
approved by the superintendent of public¢c instruction, costs
in excess of the approved budget may not be reimbursed under
the foundation program for special education.

(5) Allowable éosts prescribed in this section do not
include the costs of the teachers' retirement system, the
public employees' retirement system, the federal social
security systam, or the costs for unemployment compensation
insurance.

(6) (a) Notwithstanding other provisions of the law,

the superintendent of public instruction may not approve a
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foundation program amount for special education that exceeds
legislative appropriations; however, any unexpended balance
from the first year of a biennial appropriation may be spent
in the second year of the biennium in addition te the second
year appropriation.

(b} 1If the total allowable cost of the special
educatiocn budgets exceeds legislative appropriations
avajilable for special education, each district shall receive
a pro rata share of the available appropriations based upon
prioritized budget items as established by the
superintendent of public instruction. The amount of the
approved budgets in excess of the available appropriations
may not be reimbursed under the foundation program for
special education and 1is the responsibility of the school

disktrict."

SECTION B. SECTION 20-9-334, MCA, IS RMENDED TO READ:

"20-9-334. Apportionment of county equalization moneys
by county superintendent. The county superintendent shall
separately apportion the revenues deposited in the basic
county tax account and the revenues deposited in the basic
special tax for high schools account to the several
districts of the county on a monthly basis. The
apportionments shall be known as "county equalization
moneys". Before the county superintendent makes the monthly

apportionments, he shall:

—-24- HB 939
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(1) deduct from the revenues available in the basic
county tax account the amount required for the month to pay
the county's obligation for alementary transportation

reimbursements and out-of-state tuition obligations; and

(2) deduct from the revenues available in the basic
special tax for high schools account the amount required for
the month te pay the county's obligation for high school

out-of-county tuition."

NEW SECTION. Section 9. Funding of educational
programs at in-state children's psychiatric hospitals and
in-state residential treatment programa for eligible
children with emotional disturbances. (1)} It is the intent
cf the legislature that eligible children in in-state
children's psychiatric hospitals and residential treatment
tacilities be provided with an appropriate educational
opportunity in a cost-effective manner.

(2} The superintendent of public instruction may
contract with an in-state children's psychiatric hospital or
residential treatment facility for provision of an
educational program for an eligible child in the hospital or
treatment facility.

{3) Whenever the superintendent of public instruction
contracts with an in-state children's psychiatric hospital
or residential treatment facility £for provision of an

educational program for an eligible c¢hild in the children's
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psychiatric hospital or residential treatment facility, the
superintendent of public instruction shall:

{a) monitor the provision of an appropriate educatiocnal
opportunity for the c¢hild attending the hospital or
residentcial treatment facility;

{b) neqotiate the approval cof allowable costs under the
provisions of 20-7-431 for allowable costs for providing
special education, including the costs cf retirement
benefits, federal social security system contributions, and
unemployment compensation insurance; and

(c} Eund 100% of any approved allowable costs under
this section from funds appropriated for this purpose. An
appropriation in excess of the allowable costs required
under the provisions of this section must revert to the
state equalization aid account.

(4) A supplemental education fee or tuition may not be
charged for an eligible Montana child who receives
in-patient treatment in an in-state children's psychiatric
hospital or residential treatment facility.

{5) If a children's psychiatric hospital or residential
treatment facility fails to provide an appropriate
educational cpportunity for an eligible c¢hild at the
children's psychiatric hospital or residential treatment
facility or Fails ro negotiate a contract under the

provisions of subsection (2), the superintendent of public
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ingtruction shall negotiate with the school district in
which the children's paychiatric hospital or residential
treatment facility is located for the supervision and
implementation of an appropriate educational program far a
child attending the children’s psychiatric hospital or
residential treatment facility. The amcunt negotiated with
the school district must be consistent with allowable costs
that may be negotiated under the provisions of subsection
(3).

(6) Funds provided to a district under this section:

(a) must be depogited 1in the miscellanecus programs
fund of the district that provides the education program for
an eligible child, regardlegs of the age or grade placement
of the child who is gerved under a negotiated contract;

{b) are not subject to the budget limitations in
20-9-315; and

{c} may not be included in the foundation program

amount of the district.

NEW SECTION. Section 10. bpefinitions. For the purposes
cf [sections & and 9], the following definitjons apply:

(1) (a) "Children's psychiatric hespital" means a
freestanding hospital in Montana that:

{i} has the primary purpose of providing clinical care
for children whose clinical diagnosis and resulting

treatment plan require in-house residential psychiatric
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care; and

{(ii) is accredited by the joint commigsion on
accreditation of healthcare organizations, the standards of
the health care financing administration, or other
compatable accreditation.

(b) The term does not include programs for children and
youth that have the treatment of chemical dependency as the
primary reason for treatment.

(2) "Eligible child" means a child or youth who is less
than 19 years of age and is emotjanally disturbed as defined
in 53-4-101 and whose emctional problem is so severe that
the ehild or youth has been placed in a children's
psychiatric haspital or residential treatment facility for
in-patient treatment of emotional problems.

(3) (a) "Residential treatment facility" nmeans a
facility in the state that provides gervices for children
with emotional disturbances and that is licensed by the
state and operated for the primary purpose of providing
long-term treatment services for mental illness, in a
residential setting, te persons under 21 years of age-

(b} The term does not include programs for children and
youth who have the treatment of chemical dependency as a
primary reasop for treatment.

NEW sEcTioN, SECTION 11. OUT-OF-STATE TUITION. (1} THE

COUNTY SUPERINTENDENT OF SCHOQLS ©OF THE COUNTY OF THE

—28- HB 999
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DISTRICT OF RESIDENCE SHALL MAKE PAYMENTS FROM THE COUNTY

BASIC TAX FOR ELEMENTARY SCHOQLS FOR CHILDREN WHO ARE PLACED

IN FACILITIES QUTSIDE THE STATE OF MONTANA PURSUANT TO

20-5-301(3)(E) BUT NOT UNDER THE PROVISIONS OF TITLE 20,

CHAPTER 7, PART 4.

{2}y THE COUNTY SUPERINTENDENT OF SCHOOLS OF THE COUNTY

OF RESIDENCE SHALL MAKE PAYMENTS FROM THE COUNTY BASIC

SPECIAL TAX FOR HIGH SCHOOLS AS PROVIDED IN 20-9-334 FOR

CHILDREN WHO ARE PLACED IN FACILITIES OUTSIDE THE STATE OF

MONTANA AS A RESULT OF A COURT ORDER OR PLACEMENT BY A STATE

AGENCY. THIS PROVISION DOES NOT APPLY TO CHILDREN WITH

DISABILITIES THAT ARE DEFINED UNDER THE PROVISIONS OF TITLE

20, CHAPTER 7, PART 4.

NEW SECTION. Section 12. Appropriation. There is
appropriated from the general fund to the superintendent of
public instruction $3,242,0080 $2,471,000 for the biennium
ending June 30, 1993, to fund educational programs for
children with disabilities who are placed in an in-state
children's psychiatric hospital or residential treatment
facility or-in-an-out—of-state-pubiic-or-private-faecitity.

NEW SECTION. Section 13. Repealer. Section 20-7-423,
MCA, is repealed.

NEW SECTION. Section 14. cCodification instruction.
[Secticns @-and-% 9 THROUGH 11] are intended to be codified

as an integral part of Title 20, chapter 7, and the
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provisions of Title 20, chapter 7, apply to [sections 8-and
9 9 THROUGH 11].
NEW SECTION. Section 15. Effective date. [This act] is

effective July 1, 1991.

-End-
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HOUSE BILL NO. 999
INTRODUCED BY PECK
BY REQUEST OF THE SUPERINTENDENT

OF PUBLIC INSTRUCTION

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO QUT-OF-DISTRICT PLACEMENT OF CHILDREN WITH
DISABILITIES; TO PROVIDE STATE FUNDING FOR THE EDUCATIONAL
PROGRAMS FOR ELIGIBLE CHILDREN PLACED IN IN-STATE
RESIDENTIAL TREATMENT FACILITIES OR CHILDREN'S PSYCHIATRIC
HOSPITALS; TO PROVIDE AN APPROPRIATION: AMENDING SECTIONS
20-5-301, 20-5-311, 20-7-403, 20-7-420, 20-7-421, 20-7-422,
ANP 20-7-431, AND 20-9-334, MCA; REPEALING SECTION 20-7-423,
MCA;: AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 20-5-301, MCA, is amended to read:
*20-5-301. (Temporary) Elementary tuition with

mandatory approval. (1) Any child may be enrolled in and

attend an elementary school outside of the elementary

district in which the child resides when the elementary

school is located in:

{a) any other district of the county of the child's

residence;

(b} a county adjoining the child's county of residence:

lx\ “lonrana Legistative Councii

HB 0999/02

There are no changes in this bill,
and will not be reprinted. Please
refer to yellow second reading,
second printing, for complete text.
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HOUSE BILL NO. 999
INTRCDUCED BY PECK
BY REQUEST OF THE SUPERINTENDENT

OF PUBLIC INSTRUCTION

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO OQUT-OF~DISTRICT PLACEMENT OF CHILDREN WITH
DISABILITIES; TO PROVIDE STATE FUNDING FOR THE EDUCATIONAL
PROGRAMS FOR ELIGIBLE CHILDREN PLACED in IN-STATE
RESIDENTIAL TREATMENT FACILITIES OR CHRILDREN'S PSYCHIATRIC
HOSPITALS; TO PROVIDE AN APPROPRIATION: AMENDING SECTIONS
20-5-301, 20-5-311, 20-7-403, 20-7-420, 20-7-421, 20-7-422,
ANB 20-7-431, AND 20-9-314, MCA; REPEALING SECTION 20-7-421.

MCA: AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 20-5-301, MCA, is amended to read:
"20-5-301. (Temporary) Elementary tuition with

mandatory approval. (1) Any child may be enrolled in and

attend an elementary school outside of the elementary
district in which the c¢hild resides when the elementary
school is located in:

{a) any other district of the county of the child's

residence;

(b) a county adjeoining the child's county of residence;
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{c} a district of another state that ia adjacent to the
county of the child's residence.

{2) wWhen a pareat or guardian of a child wishes to have
the child attend a school under the provisions of this
section., the parent or guardian shall apply to the county
superintendent of the county of the parent or guardian's
residence before July 1 of the school fiscal year for which
approval is sought except in those cases when substantial
changes in circumstances occurred subsequently to justify
later application. The application must be made on a tuition
agreement form supplied by the county superintendent and
must be approved., before permission to enroll in and attend
school outside of the district under the provisions of this
section may be granted, by:

(a) the trustees of the elementary district in which
the child resides:

(b) the trustees of the district where the child wishes
to attend school; and

(c} the county superintendent of the county of the
child's residence.

{3) In considering the approval of a tuition
application, the tuition approval agents prescribed in this

section shall approve the applicaticen for a resident child

when:

_a- HB 999
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{a}) the child resides more than 3 miles from any school
of his resident elementary district and the school the pupil
wishes to attend is less distant than the nearest school of
the resident elementary district:

(b) the child resides more than 3 miles from any school
of his resident elementary district and the district does
not provide transportation under the provisions of this
title;

{c) the child resides more than 3 miles from any school
of his resident elementary district, the resident district
does not provide transportation vwnder the provisions of this
title, and achool bus transportation is furnished by the
district operating the school which he wishes to attend:

(d) the child is a member of a family who must send
another child outside of the elementary district to attend
high school and the child of elementary age may more
conveniently attend an elementary school where the high
achool is 1located, provided the child resides more than 3
miles from an elementary school of the resident district or
the parent must move to the elementary district where the
high achocl is located in order to enrcll the other child in
high school:

{e}) the child has been deecitared adjudicated by a court
of competent jurisdiction to be an abused, neglected, or

dependent child, as defined in 41-3-102, or a youth in need
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of supervision or a delinquent youth, as defined in

41-5-103, and has been ordered-to-be placed in a licensed
youth care facility whiteh that is approved by the department
of family services and as a result of the order the child is
required to attend elementary school ocutside of the district
of his residence ({for purposes of this subsection, the
prescribed geographic relationship of the receiving district
to the district of residence does not apply):; or

(f£) the child is required to attend elementary school
outside the district of residence as the result of a

placement by a state aqgency or parent in_ a group home

licensed by the state or an order af a court of competent

jurisdiction. For the purposes of this subsection (f), the
following do not apply:

{i) the prescribed geographic relationship of the
receiving district to the district of residence in this
subsection (3)}; or

{ii) an order issued under Title 40, chapter 4, part 2.

(4) Phe Unless the child is a child with disabilities

who resides in the district, the trystees of the district

where the school to be attended is located may disapprove a
tuition agreement that satisfies any of the mandatory
approval conditions gpecified in subsection (3) when they
find that, due to insufficient room and overcrowding, the

accreditation of the school would be adversely affected by
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the acceptance of the child. In the event of disapproval,
the trustees shall notify the parent in writing within 15
days of the first receipt of the application.

(5) When a c¢hild has been placed by a state agency in

an out-of-state residential program, the amount of daily

tuition may not be greater than the average daily cost per

student in the district of residence. The amount of annual

tuition may not be greater than the average annual cost per

student in the district of residence. For the purposes of

this subsection, the Following do not apply:

{(a) an order_ issued under Title 40, chapter 4, part 2;

{b) placement of a child with disabilities pursuant to

Title 20, chapter 7, patt 4; or

(c) placement made in a state with a reciprocal tuition

agreement pursuant to 20-5-314. (Terminates June 10,

1992--gec. 1, Ch. 492, L. 1989.)

20-5-301. (Effective July 1, 1992) Elementary tuition
with mandatory approval. (1) Any child may be enrolled in
and attend an elementary school outside of the elementary
district in which he resides when such elementary school is
located in:

la} any cther district of the county of his residence:

(b) a county adjoining his county of residence; or

(c) a district of another state that is adjacent to the

county of his residence,
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{2) When a parent or guardian cf a child wishes to have
his child attend a school under the provisions of this
section, he shall apply to the county superintendent of the
county of his residence before July 1 of the school fiscal
year for which he seeks approval except in those cases when
subatantial changes in circumstances occurred subsegquently
to justify later application. The application shall be made
on a tuition agreement form supplied by the county
superintendent and shall be approved, before permission to
enroll in and attend school outside of the district under
the provisions of this section may be granted, by:

(a) the trustees of the elementary district in which
the child resides:

(b) the trustees of the district where the child wishes
to attend school; and

(c) the county superintendent of the child's residence.

{3) 1In congidering the approval of a tuition
application, the tuition approval agents prescribed in this
section shall approve such application for a resident child
when:

{(a) the child resides less than ] miles from the school
which he wishes to attend and more than 3 miles from any
school of his resident elementary district;

(b) the child resides more than 31 miles from any school

of his resident elementary district and such district dces
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not provide transportation under the provisions of this
title;

(e} the child resides more than 3 miles from any scheool
of his resident elementary district, the reéident district
does not provide transportation under the provisions of this
title, and school bus transportation is furnished by the
district cperating the school which he wishes to attend:

{d) the child is a member of a family who must send
ancther child outside of the elementary district to attend
high school and the child of elementary age may more
conveniently attend an elementary school where the high
school is located, provided the child resides more than 3
miles from an elementary school of the resident district or
the parent must move to the elementary district where the
high school is located in order to enroll the other child in
high achool;

(e} the child has been deciared adjudicated by a court
of competent jurisdiction to be an abused, neglected, or
dependent child, as defined in 41-3-102, or a youth in need

of supervision or a delinquent vyouth, as defined in

41-5-103, and has been ordered-to-be placed in a licensed
youth care facility whiekr that is approved by the department
of family services and as a result of the order the child is
required to attend elementary school cgutside of the district

cf his residence; Eor purpeoses of this subsection, the
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prescribed geographic relationship of the receiving district
to the district of residence does not apply; or

() the child is required to attend elementary schocl
outside the district of residence as the result of a

placement by a state agency or parent in a group home

licensed by the state or an order of a court of competent

jurisdiction. For the purposes of this subsection {£y, the
following do not apply:

[i) the prescribed geographic relationship of the
receiving district to the district of residence in this
subsection (3); or

(ii) an order issued under Title 40, chapter 4, part 2.

(4) Phe Unless the child is a child with disabilities

who resides in the district, the trustees of the district

where the school to be attended is located may disapprove a
tuition agreement that satisfies any of the mandatory
approval conditions specified in subsection (3) above when
they £ind that, due to insufficient room and overcrowding,
the accreditation of the school would be adversely affected
by the acceptance of the child. In the event of disapproval,
the trustees shall sc notify the parent in writing within 15
days of the first receipt of the application.

{5) When a child has been placed by a state agency in

an gut-of-state residential program, the amount of daily

tuition may not be greater than the average daily cost per
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student in the disktrict of residence. The amount of annual

tuition may not be greater than the average annual cost per

student in the district of residence. For the purposes of

this subgection, the following do not apply:

{a) an order issued under Title 40, chapter 4, part 2;

{b) placement of a child with disabilities pursuant to

Title 20, chapter 7, part 4; or

(c) placement made in a atate with a reciprocal tuition

agreement pursuant to 20-5-314."

Section 2. section 20-5-111, MCA, is amended to read:

"20-5-311. High school tuition. (1) Any A child may be
enrolled in and attend a high sachoocl outside of the high
school district in which he resides when sueh Lthe high
school is located in Montana or in a county of another state
that is adjacent to the state of Montana. When a parent or
guardian of a child wishes to have his child attend a school
under the provisions of this section, he shall apply to the
county usuperintendent of the county of his residence before
July I of the school fiscal year for which he seeks approval
except in those cases when substantial changes in
circumstances occurred subsegquently to justify later
application. Saech The application shalt} must be made on a
tuition agreement form supplied by the county

superintendent. The trustees of the district of residence.

the trustees of the district in which the child wishes to
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attend achool, and the county superintendent are the
approval agents for tuition to another high schoecl within
the county. The county superintendent of the county of
residence and the trustees of the district in which the
child wishes to attend school are the approval agents for
attendance outside the county.

(2) {a) ti}+ The approval agents shall approve a tuition
application when a child lives closer to a high school of
another district than any high school located within his
resident district or when, due to road or gecographic
conditions, it is impractical to attend the high school
nearest his residence.

t¥i) However, the approval agents are not required to
approve a tuition application for a student seeking to
attend a high achool outside the state of Montana or the
resident district iE the regident district provides
transportation. This exception does not apply whens

tA} the child resides in a county different from the
county wherein in which the school he wishes to attend is
located;-or

tBy--the-chitd-haa-enroited-in-a-high-aschool-outside-hin
resident-district--and--has--received--an--approved-~enition
agreemene——on--or—beéefe-hprii—aﬂr—iQGSz-Pnr—the—purpﬂsea-oi
thia—subseetion-f2+faifii?fB#7—ehe—ehi}d—has--the--right--to

continue—~his-—h§gh-—scheoi--education—in—the—receiving—high
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sehasi-outside-his-reaident—district-on-an-approved--tuitien
agreementy—subject-to-the-proviatona-cf-this-section,

(b} The approval agents shall approve a tuition
application when a child, as a result of a court order or

placement by a state agency or parent in a grcocup home

licensed by the state, is required to attend high school

outside the district of residence:

(i} but within the state of Montana or another state
that maintains a reciprocal tuition agreement under
20-5-314; or

(ii}) in a state that does not have a reciprocal tuition
agreement pursuant to 20-5-314. The amount of daily tuition
may not be greater than the average daily cost per student
in the district of residence. The ampunt of annual tuitiocn
may not be greater than the average annual cost per student
in the district of residence, The county superintendent
shall c¢alculate the average annual and the average daily
cost per student. For purposes of this subsection (b), the
following do not apply:

(A) an order issued under Title 40, chapter 4, part 2;

(B) placement of a child with disabilities pursuant to

Title 20, chapter 7, part 4.
(c}) In approving a tuition agreement under this

provision, wunless the child is a child with disabilities,

the approval agents may require the child to attend the high
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schoel closest to his residence. The approval agents may
approve any other tuition application that satisfies the
geographic requirements of this section.

{3) The trustees of the digtrict where the child wigshes
to attend school shall approve or disapprove any tuition
application submitted to them under the provisions of this
section within 15 days after the receipt of the application.

{4) The county superintendent shall notify the parent
or guardian and the trustees of the district where the child
wishes to attend school of the tuition agreement approval or
disapproval. [f a tuition agreement is disapproved by one or
more approval agents, the parent may appeal such disapproval
to the county superintendent and, subsequently, to the
superintendent of public instruction under the provision for
the appeal of controversies in this title.

(5) The approval of any tuition agreement by all of the
applicable approval agents or upon appeal shall authorize
the child named in such agreement to enroll in and attend
the school named in such agreement for the ensuing scheool
fiscal year.”

Section 3. Ssection 20-7-403, MCA, is amended to read:

“20-7-403. Duties of super intendent of public
instruction. The superintendent of public instruction shall
supervise and coordinate the conduct of special education in

the state by:
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(1) recommending to the board of public education
adoption of those policies necessary to establish a planned
and coordinated program of special education in the state;

{2) administering the policies adopted by the board of
public education;

[3) certifying special education teachers on the basis
of the special gqualificationa for sueh the teachers as
prescribed by the board of public education;

{4) establishing procedures to be used by scheool
district persannel in identifying handicapped children with
disabilities:

(9) recommending to districts the type of special
education c¢lass or program needed to serve the handicapped

children with disabilities of the districts and preparing

appropriate guides for developing individual education
programs;

{6) seeking for local districts appropriate
interdisciplinary assistance from publie and private
agencies in diagnosing the special education needs of
children, in planning programs, and in admitting and
discharging children from such those programs:

(7) assisting local school districts, institutions, and

other agencies in developing full-service programs for all

handiecapped children with disabilities;

(8) approving, as they are proposed and annually
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thereafter, those sgpecial education classes or programs
whieh that comply with the laws of the state of Montana,
policies of the board of public education, and the
regulations of the superintendent of public instruction;

{9) providing technical assistance to district
superintendents, principals, teachers, and trustees;

(10) conducting conferences, offering advice, and
otherwise cooperating with parents and other interested
persons;

{l11) preparing appropriate training and instructional
material for persons appointed as surrcqgate parents that
outlines their duties toward the child, limitations on what
they may do for the child, duties in relation to the child's
records, sources of assistance available to the surrogate
parent, and the need to seek competent legal aasistance in
implementing hearing or appeal procedures;

(12) acting as the coordinating agency with federal
agenciea, other state agencies, political subdivisions of
the state, and private bodies on matters concerning special
education, reserving to the other agencies and political
subdivisions their full responsibilities for other aspects
of the care of children needing special education:

{13) administering regional gpecial education services
for children in need of special education in accordance with

policies of the board of public education; and

_14- HA 999



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0995%/02

(14) contracting for the delivery of audiological

services te those children allowed by Montana law in

- accordance with policies of the board of public education;

and

{15) contracting with a publie¢ school district or a

private residential facility for the provision of a free

appropriate public education for a child when a state agency

places a chilg with disabilities who is in need of gspecial

education in:

(a}) an_in-state resgidential facility or children's

psychiatric hespital; or

(b} an out-of-gtate public school or private

residential facility."

Section 4. section 20-7-420, MCA, is amended to read:

"20-7-420. Residency requirements #fer -- financial
reaponsibility for special education. (1) In accordance with
the provisions of 1-1-215, a child’'s district of residence
for special education purposes is the residence of his
parents or of his guardian unless otherwise determined by
the court. This applies to a child living at home, in an
ingtitution, or under foster care. If the parent has left
the state, the parent's last known district of residence is
the child's district of regidence.

{2} The district of

residence is financially

responsible for tuition as established under 20-5-305 and
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20-5-312 for aspeeial--educatien--atudents a child with

disabjilities, as defined in 20-7-401, including a child who

has been placed by a state agency in a foster care or group

home licensed by the state. The district of residence is not

financially responsible for tuition for a child with

disabilities who is placed by a state agency in an

ocut-of-state  public school or an out-pf-gstate private

residential facility.

{3} If a child with disabilities who is in need of

special education is placed in an in-state residential

treatment facility or children’s psychiatric hospital as

defined in {section 9] but the educational placement is in a

public school district, the district of residence is

respongible for tuition for the proportion of time the child

is served in the public achocl distriet unless the public

school district is operated primarily for the purpose of

providing education to children who attend the residential

facility or hospital.

(4) Under the provisions of 20-7-422(3), the

superintendent of public inatruction shall provide funds for

the education fees required to provide a free appropriate

public education for a child with disabjlities who is in

need of special education and is placed by a state agency in

an ocut-of-state private residential facility or out-of-state

public school, provided that, in determining the special
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education services needed for the child with disabilities.

the district of residence has complied with the rules

promulgated under 20-7-402.

{5) A state agency that makes a placement of a child

with disabilities is responsible for the room and board and

the treatment of the child.”

Section 5. Section 20-7-421, MCA, is amended to read:

*20-7-421. Arranging attendance in another district in

lieu of a special education program —-- tuition. (1) With-the

apprevai-of-the--superintendent--of--pubiic--instruction In

accordance with a placement decision made by persons

determining an individualized education program for a child

with disabilities, the trustees may arrange for the

attendance of a child in need of special education in--a
special--education--pregram in another district within the
state of Montana.

{2) Tuition as required under 20-5-305 and 20-5-312 may
be charged as provided in 20-7-420."

Section 6. Section 20-7-422, MCA, is amended to read:

"20-7-422. Out-of-state tuitien-for-—-special--educatien

ehitdren- placement of children with disabilities -- payment

of costs. (1) $f-the-truatees-of-any-district-recommend-te
the-superintendent-of-public-tnstruction-the-agterendance-cf-a

chitd-tn-need-of-spectat-—education In accordance with a

placement made by perscns determining an individualized
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education program for a child with digabilities, the

trugtees of a district may arrange for the attendance of the

child in a special education program offered outgide of the
state of Montanay;-the. The arrangements are not subject to
the out-of-state attendance provisions of-the-ilaws-governing
the--attendanee—-af--pupits——in-schoois-ocutside-the-state-of

Montana in 20-5-301 and 20-5-311.

(2} {a) Whenever--the--attendance--of--a-—chiid--at--an
out-of-state-special-education—-pregran-is--approved--by--the
superintendent--of-pubiie-inseructiony-the-superintendent-of
public-instruction-shatir-in-cooperacion-with-the-department
of-famity-services;-negotiate-the-programn-for—the-chitd--and
the--amount--and-manner-of-payment-of-tuibtion--Phe-amount-of
tuition--must--be--inctuded--as--a--eontracted--service-—-in
20-2-433¢13ta)tiii 3 tAY--in-the-foundation-program-amount—-for

special-eduecation: Except as provided in subsection (3),

when the persons determining the individualized education

program of a child with disabilitiea who is in need of

special education recommend placement in an out-of-state

private residential facility, the trustees of the district

cf residence shall negotiate the amount and manner of

payment of all costs associated with the placement.

(b) 1f the placement of the child with disabilities has

met the requirements of 20-7-402, the superintendent of

public instruction shall approve the amount of special
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education_instructional fees to be included as a contracted

gervice. Only the special education instructional fees may

be included as a contracted service for the purposes of
20-7-433(1)(a)(iii){A].

(3) Whenever a child with disabilities who is in need

of special education is adjudicated by a court of competent

jurisdiction to be an abused, neglected, or dependent child

as defined in 41-3-102 or_a youth in need of supervision or

delinguent youth as defined in 41-5-103 and is placed by a

state agency in an out-of-gtate private residential

facility, the superintendent of public instruction shall

negotiate with:

{a) the provider for the amount and manner of payment

of education fees consigstent with the individualized

education program determined for the chilid under the

provisions of 20-7-402; and

{b) the state agency that makes the placement for the

portion of the placement costs that represents the child's

education program.

{4} PAYMENTS FOR A CHILD WITH DISABILITIES AS

NEGOTIATED IN SUBSECTION (3} MUST BE PAID BY THE

SUPERINTENDENT OF PUBLIC INSTRUCTION FROM THE STATE SPECIAL

EDUCATION APPROPRIATION."™

Section 7. Section 20-7-431, MCA, is amended to read:

*20-7-431. Allowable cost schedule for special programs
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-— superintendent to make rules -— annual accounting. (1)
For the purpose of determining the foundation praogram amount
for special education as defined in 20-9-321, the following
schedule of allowable costs must be followed by the =chool
district in preparation of its special education budget for
state aid request purposes and by the superintendent of
public instructicon in his review and approval of the budget
[for the purposes of determining the amount of the
foundation program for special education for the district,
and as used in this schedule, "full-time special pupil” and
"regular ANB" are to be determined in accordance with:
20-9-311 and 20-9-313):

{a) instruction: salaries, benefits, supplies,
textbooks, and other expenses including:

(i) salaries and benefits of special program teachers,
regular program teachers, teacher aides, special education
supervisors, audiologists, and speech and hearing
clinicians--the entire cost if employed full time in the
special program; if such persconnel are ahared between
special and reqular programs--a portion of the entire cost
corresponding to the entire working time which each person
devotes to the special program;

{ii) teaching supplies and textbooks if used exclusively

tor special programs--the actual total cost;

{iii) other expenses:
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{h) contracted services, including fees paid for
professional advice and consultation reqgarding special
students or the special program, and the delivery of special
education services by public or private agencies--the actual
total cost;

{B) transportation cosats for special education
personnel who travel on an itinerant basis from school to
school or district to district or to in-state child study
team meetings or in-state individualized education program
meetings--the actual cost to the district calculated on the
same mileage rate wused by the district for other travel
reimbursement purposes:

{b) supportive services, including:

(i) salaries and benefits of professional supportive
personnel--the entire cost if employed Ffull time in the
special program; if the personnel are shared between special
and regular programs--a portion of the entire cost
corresponding to the entire working time which each person
devotes to the special program. Professional supportive
personnel may include counselors, social workers,
psychologists, psychometrista, physicians, nurses, and
physiecal and occupational therapists.

(ii) salaries and benefits of clerical'personnel who
assist professional personnel in supportive services--the

entite cost i1f employed full time in the special program: if

~21- HB 999

10
11l
12
13
14
15
16
17
i8
19
20
21
22
23
24

29

HB 0999/02

the peraonnel are shared between =special and regular
programs—-a portion of the entire cost corresponding to the
entire working time which each person devotes to the special
program;

{c} equipment:

{i) equipment--the actual total cost;

(ii) special equipment for district-owned school buses
necessary to accommodate special students--the actual total
cost;

(iii) special equipment for school buses contracted to
transport special students--that portion of the contract
price attributable to the cost of special equipment or
personnel required to accommodate special students--the
actual special cost;

{iv) repair and maintenance of equipment--the actual
total cost:

td)--reem--and-board-costs-when-the-spectai-pupii-has—-to
attend-a-program-at-such--a--distance—-from—-his—-home--that
cemmuting-is-undesivabie-as-deternined-by-the-superintendent
of-public-inatroction.

(2) The superintendent of public instruction shall
adopt rtules in accordance with the policies of the board of
public education for:

{a) keeping necessary records for supportive and

administrative personnel and any personnel shared between
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special and regular programs;

{b) defining the total special program caselcad that
must be assigned to specific support persons and the kinds
of professional specialties to be considered relevant tc the
program before the district may count an allowable cost
under subsection (1)(b) of this section; and

(c) defining the kinds or types of equipment whose
costs may be counted wunder subsection (1}(e){i) of this
section.

(3} An annual accounting of all expenditures of school
district general Eund money for special education must be
made by the district trustees on forms furnished by the
superintendent of public instruction. The superintendent of
public instruction shall make rules for the accounting.

(4} ILE a board of trustees chooses to exceed the budget
approved by the superintendent of public instruction, costs
in excess of the approved budget may not be reimbursed under
the foundation program for special educaticn.

(S) Allowable costs prescribed in this section d¢ not
include the costs of the teachers' retirement system, the
public employees' retirement system, the federal social
security system, or the costs for unemployment compensation
insurance.

{(6) (a) Notwithstanding other provisions of the law,

the superintendent of public instruction may not approve a
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foundation program amount for special education that exceeds
legislative appropriations: however, any unexpended balance
from the first year of a biennial appropriation may be spent
in the second year of the biennium in additien to the second
year appropriation.

{b) If the total allowable cost of the special
education budgets exceeds legislative appropriations
available for special education, each district shall receive
a pro rata share of the available appropriations based upon
prioritized budget items as established by the
superintendent of public instruction. The amount of the
approved budgets 1in excess of the available appropriations
may not be reimbursed under the foundation program for
special education and is the responsibility of the school

district.”

SECTION 8. secTIoN 20-9-334, MCA, IS AMENDED TO READ:

*20-9-334. Apportionment of county equalization moneys
by county superintendent. The county superintendent shall
separately apportion the revenues deposited in the basic
county tax account and the revenues deposited in the basic
special tax for high schools account to the several
districts of the county on a monthly basis. The
apportionments shall be known as “county equalization
moneys®, Before the county superintendent makes the monthly

apportionments, he shall:
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{l) deduct from the revenues available in the basic
county tax account the amount required for the month to pay
the county's obligation for elementary transportation

reimbursements and out-of-state tuition obligations; and

(2} deduct from the revenues available in the basic
special tax for high schools account the amount required for
the month to pay the c¢ounty's obligaticn for high school

out-of-county tuition."

NEW SECTION. Section 9. Punding of educational

programg at in-state children's psychiatric hospitals and
in-atate residential treatment programs for eligible
children with emotional disturbances. (1)} It is the intent
of the 1legislature that eligible children in in-state
children's psychiatric hospitals and residential treatment
facilities be provided with an appropriate educational
opportunity in a cost-effective manner,

(2) The superintendent of public instruction may
contract with an in-state children's psychiatric hospital or
regidential treatment facility for provision of an
educational program for an eligible child in the hospital eor
treatment facility.

{3) Whenever the superintendent of public instruction

contracts with an in-state children's psychiatric hospital

'or  residential treatment facility for provision of an

educational program for an eligible c¢child in the children's
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psychiatric hospital or residential treatment facility, the
superintendent of public instruction shall:

(2) monitor the provision of an appropriate educational
opportunitky for the child attending the hospital or
residential treatment facility;

{b) negotiate the approval of allowable costs under the
provisions of 20-7-431 for allowable costs for providing
special education, including the coats of retirement
benefits, federal social security system contributions, and
unemployment compensation insurance; and

{c) fund 100% of any approved allowable costs under
this section from funds appropriated for this purpose. An
appropriation in excess of the allowable costs required
under the provisions of this section must revert to the
state equalization aid account.

(4} A supplemental education fee or tuition may not be
charged for an eligible Montana child who receives
in-patient treatment in an in-state children's psychiatric
hogpital or residential treatment facility.

(5) 1If a children's psychiatric hospital or residential
treatment facility failsg to provide an appropriate
educaticonal opportunity for an eligible child at the
children's psychiatric hospital or residential treatment
facility or fails to negotiate a contract wunder the

provisions of subsection (2), the superintendent of public
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instruction shall negotiate with the sachool district in
which the children's psychiatric hospital or residential
treatment facility is 1located for the gsupervision and
implementation of an appropriate educational program for a
child attending the children's psychiatric hospital or
residential treatment facility. The amount negotiated with
the school district must be consistent with allowable coats
that may be negotiated under the provisions of subsection
(3.

(6) Funds provided to a district under this section:

{a) must be deposited in the miscellaneous programs
fund of the district that provides the education program for
an eligible child, regardless of the age or grade placement
of the child who is served under a negotiated contract:

(b} are not subject to the budget limitations in
20-9-1315; and

(c) may not be included in the foundation program
amount of the district.

NEW SECTION. Section 10. pefinitions. For the purposes
of [sections 8 and 91, the following definitions apply:

(1} (a) “Children's psychiatric hospital” means a
freestanding hospital in Montana that:

{i) has the primary purpose of providing clinical care
for children whose clinical diagnosis and resulting

treatment plan require in-house residential psychiatric
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care: and

(ii) is accredited by the joint commission on
accreditation of healthcare organizations, the standards of
the health care €inancing administration, or other
comparable accreditation.

(b) The term does not include programs for children and
youth that have the treatment of chemical dependency as the
primary reason Eor treatment.

{2) "Eligible child” means a child or youth who is leas
than 19 years of age and is emotionally disturbed as defined
in 53-4-101 and whose emotional problem is so severe that
the child or youth has been placed in a children's
psychlatric hospital or residential treatment facility for
in-patient treatment of emotional problems.

{3) fa) "Residential treatment facility™ means a
facility in the state that provides services [or children
with emotional disturbances and that is licensed by the
state and operated for the primary purpecse of providing
long-term treatment services for mental illness, in a
residential setting, to persons under 21 years of age.

{b) The term does not include programs for children and
youth who have the treatment of chemical dependency as a

primary reason for treatment.

NEW SECTION. SECTION 11. 0OUuT-OF-STATE TUITION. (1) THE

COUNTY SUPERINTENDENT OF SCHOOLS OF THE COUNTY OF THE
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DISTRICT QOF RESIDENCE SHALI, MAKE PAYMENTS FROM THE COUNTY

BASIC TAX FOR ELEMENTARY SCHOOLS FOR CHILDREN WHO ARE PLACED

IN FACILITIES OUTSIDE THE STATE OF MONTANA PURSUANT TO

20-5-301{3) (E} BUT NOT UNDER THE PROVISIONS QF TITLE 20,

CHAPTER 7, FART 4.

{2)  THE COUNTY SUPERINTENDENT OF SCHOOLS OF THE COUNTY

OF RESIDENCE SHALL MAKE PAYMENTS FROM THE COUNTY BASIC

SPECIAL TAX FOR HIGH SCHOOLS AS PROVIDED IN 20-9-334 FOR

CHILDREN WHO ARE PLACED IN FACILITIES OUTSIDE THE STATE OF

MONTANA AS A RESULT OF A COURT ORDER OR PLACEMENT BY A STATE

AGENCY. THIS PROVISION DOES NOT APPLY TQ CHILDREN WITH

DISABILITIES THAT ARE DEFINED UNDER THE PROVISIONS OF TITLE

20, CHAPTER 7, PART 4.

MEW _SECTION. Section 12. appropriation. There is
appropriated from the general fund to the superintendent of
public instruction $3r242,6808 $2,471,000 for the biennium
ending June 30, 1993, to fund educational programs for
children with disabilities who are placed in an in-state
children's psychiatric hospital or residential treatment
facility er—in-an-out-of-state-public-or-private-faciitey.

NEW SECTION. Section 13. Repealer. Section 20-7-423,

MCA, is repealed.
NEW SECTION. Section 14. codification instruction.

[Sections 8-end-9 9 THROUGH 11)] are intended to be codified

as an integral part of Title 20, chapter 7, and the
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provisions of Title 20, chapter 7. apply to [sections a-and
9 9 THROUGH 11].
NEW SECTION. Section 15. Effective date. [This act] is

effective July 1, 1991.

-End-
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GOVERNOR'S AMENDMENTS TO
HOUSE BILL 999
(REFERENCE COPY, AS AMENDED)
April 25, 1991

1. Title, line 14.
Following: '"MCA;"
Insert: "PROVIDING A COORDINATION INSTRUCTION;"

2. Page 30, following line 4.

Insert: “NEW SECTION. 8Section 16. Coordination Instruction.
[This Act] is contingent upon the special education and
special education contingency general fund appropriations in
House Bill 2 being reduced to a total of not greater than
$65,252,293 for fiscal years 1992 and 1993."%
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