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// £ S £ BILL NO. iﬁ__é

:ﬂ#fhtﬁaméﬁi

A BILL FOR[AN ACT ENTITLED: "“AN ACT TO GENERALLY REVISE

STRIP-MINING AND UNDERGROUND-MINING RECLAMATION LAWS TO
PROVIDE FOR PROTECTION OF WATER RESCURCES AND TFOR THE
RESTORATION AND REPLACEMENT OF WATER RESOURCES AND
BENEFICIAL USES OF WATER THAT ARE DIMINISHED OR DEGRADED BY
PERMITTED MINING QPERATIONS; ESTABLISHING A WATER
RESTORATION AND REPLACEMENT FINANCIAL ASSURANCE REQUIREMENT;:
ESTABLISHING ADMINISTRATIVE PROCEDURES; REVISING MANDARMUS
PROCEDURES; AMENDING SECTIONS 82-4-202, 82-4-203, 82-4-205,
82-4-206, 82-4-221, 82-4-222, B2-4-222, 82-4-225, 82-4-227,
82-4-231, B2-4-237, 82-4-238B, B2-4-239, 82-4-240, 82-4-241,
B2-4-242, A2-4-251, 82-4-252, AND B82-4-253, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY

DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill to
provide guidance to the department of state lands for the
adoption of rules to establish requirements for the content
of water protection plans, interpret the definition of
beneficial uses of water, define the types of department

expenses that may be included in calculating the water
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resources assessment fee, and define the terms and
conditions of financial assurance mechanisms.

The department shall adopt rules that define the
specific subjects, types of data, and level of water
monitering that an applicant for a strip-mining or
underground-mining reclamation permit must include in the
2-year baseline study of water resources, the hydrologic
balance, and beneficial uses within a water protection area.
The information collected by the applicant must be
sufficient to allow the department to assess the cumulative
impacts ¢of the proposed operaticons upon the hydrologic
balance, guantity, and guality of water resources and upon
beneficial uses in the water protection area. The
department’'s rules must identify the specific types of
analysis an applicant must prepare to provide an adeguate
assessment of the conseguences of proposed mining operations
upon water rescurces and beneficial uses, the potential for
restoration or replacement of water rescurces and beneficial
uses that may be diminished or degraded by the proposed
operations, and the estimated costs of restoration and
replacement of the water resources and beneficial uses.

The department shall also adopt rules to clarify how an
applicant should coordinate and integrate the collection and
presentation of information on water resocurces and

beneficial uses that is required in a water protection plan
INTRODUCED BILL
H3 956
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pursuant to (section 6] with other water—-related information
and analysis that is required by other provisions of Title
B2, chapter 4, part 2.

The department's rules must define the characteristics
of significant aesthetic wvalues and significant wildlife
habitat that are defined in [section 2] as beneficial uses
of water resources. Significant wildlife habitat must
include habitat for state and federally designated
threatened and endangered species and all species of
wildlife and fish that are classified as game species and
for which licenses are required for hunting and fishing in
the state.

[Section 7(1)] authorizes the department to assess a
water resources assessment fee not to exceed the actual
amount of contractor and employee expenses of the department
to provide for timely and adequate review of the water
protection plan. The department's rules should authorize the
use of the money collected £from the water resources
assessment fee for expenses, such as for hiring tempcrary
employees and contracted consultants and data collection and
analysis.

Iin adopting rules to set forth the specific terms and
conditions of financial assurance mechanisms authorized by
[section 8], the department should consult and to the

greatest extent practicable rely upon concepts and
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requirements contained in rules 16.44.801 through 16.44.823,

Administrative Rules of Montana.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section B2-4-202, MCA, is amended to read:
"82-4-202. Policy — findings. (1) It is the declared

policy of this state and its people to:

(a) maintain and improve the state's clean and
healthful environment for present and future generations;

(b} protect its envirommental life-support system from
degradation;

{c) prevent unreasonable degradation o©f its natural
resources;

(d) restore, enhance, and preserve its scenic,

historie, archaeologic, acientific, cultural, and

recreational sites;

(2} demand effective reclamation of all lands disturbed
by the taking of natural resources and maintain state
administration of the reclamation program;

{f) provide for the restoration or replacement of water

resources and restoration of beneficial uses of water at no

increased cost to water users if those resources and uses

are diminished or degraded as a result of strip mining or

underground mining cf coal;

{g) require the legislature to provide for proper
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administration and enforcement, create adequate remedies,
and set effective requirements and standards (especially as
to reclamation o©f disturbed lands) in order to achieve the
aforementioned objectives; and

tg¥({h) provide for the orderly development of coal
resources through strip or underground mining teo assure the
wise use of these resources and prevent the failure ta
conserve coal.

(2) The legislature hereby finds and declares that:

{a) 1in order to achieve the aforementicned policy
cbjectives, promote the health and welfare of the people,
control erosion and pollution, protect domestic stock and
wildlife, preserve agricultural and recreational
productivity, save cultural, historic, and aesthetic wvalues,
and assure a long-range dependable tax base, it is
reasonably necessary to require, after March 16, 1973, that
all strip-mining and underground-mining operations be
limited to those for which 5-year permits are granted, that
nao permit be issued until the operator presents a
comprehensive plan for land reclamation and restoration a

water protection plan, and a c¢oal conservation plan,

together with an adequate performance bond and water

restoration and replacement financial assurance, and the

ptan-is plans are approved, that certain other things must

be done, Lthat certain remedies are available, that certain
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lands because of their unigue or unusual characteristics may
not be strip-mined or underground-mined under any
circumstances, all as wmore particularly appears in the
remaining provisions of this part, and that the department
be given authority to administer and enforce a reclamation
program that complies with Public Law 95-87, the Surface
Mining Control and Reclamation Act of 1977, as amended;

(b) this part be deemed to be an exercise of the
authority granted in the Montana constitution, as adopted
June 6, 1972, and, in particular, a response to the mandate
expressed in Article IX therecof and alsc be deemed to be an
exercise of the general police power to provide for the

health and welfare of the people."

Section 2. section 82-4-203, MCA, is amended to read:

"82-4-203. Definitions. Unless the context requires
otherwise, in this part the following definitions apply:

{1) "Abandoned" means an operation where no mineral is
being produced and where the department determines that the
operation will not continue or resume.

(2) "Alluvial valley floer" means the unconsolidated
stream~laid deposits holding streams where water
availability is sufficient for subirrigation or flood
irrigation agricultural activities; but the term does not

include upland areas which are generally overlain by a thin

veneer of colluvial deposits composed chiefly of debris from
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sheet erosion, deposits by unconcentrated runoff or slope
wash, together with talus, other mass movement accumulation,
and windblown deposits.

(3) "Aquifer" means any geclogic formation or natural
zone beneath the earth's surface that contains or stores
water and transmits it from one point to another in
quantities which permit or have the potential to permit
economic development as a water source.

(4) "Area of land affected" means the area of land from
which overburden is to be or has been removed and upon which
the overburden is to be or has been deposited and includes
all land overlying any tunnels, shafts, or other excavations
used to extract the mineral, lands affected by the
construction of new railrocad 1locops and roads or the
improvement or use of existing railroad loops and reoads to
gain access and to haul the mineral, processing facilities
at or near the mine site or other mine associated
facilities, waste deposition areas, treatment ponds, and any
other surface or subsurface disturbance associated with
strip mining or underground mining, and all activities
necessary and incident to the reclamation of such
operations.

(5) "Bench" means the ledge, shelf, table, or terrace
formed in the contour method of strip mining.

{6) "Beneficial uses"” means those beneficial uses of
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water resources defined in 85-2-102(2) and other uses of

water resources that include but are not 1limited to

maintenance of minimum streamflows, public and private water

leases, significant aesthetic wvalues, and significant

wildiife habitat.

t63{7) "Board" means the board of land commissioners
provided for in Article X, section 4, of the constitution of
this state.

t74{8) "Coal conservaticon plan” means the planned
course of conduct of a strip- or underground-mining
operation to include plans for the removal and utilization
of minable and marketable ccal located within the area
planned to be mined.

t8¥(9) "Coal preparation” means the chemical or
physical processing of coal and its cleaning, concentrating,
or other processing or preparation. The term does not mean
the conversion of coal to another energy Eorm or to a
gaszeous or liquid hydrocarbon, except for incidental amounts
that do not leave the plant, nor does the term mean
processing for other than commercial purposes.

+93(10) “"Coal preparation plant" means a commercial
facility where coal is subject to coal preparation. The term
includes commercial facilities associated with coal
preparation activities but is neot limited tc 1locading

buildings, water treatment facilities, water storage
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facilities, settling basins and impoundments, and coal
processing and other waste disposal areas.

t36+4(11) "Commissioner" means the commissioner of state
lands provided for in 2-15-3202.

t3%¥(12) “Contour strip mining" means that strip-mining
method commonly carried out in areas of rough and hilly
topegraphy in which the cocal or mineral seam cutcrops aloeng
the side of the slope and entrance is made to the seam by
excavating a bench or table cut at and along the site of the
seam outcropping with the excavated overburden commonly
being cast down the slope below the mineral seam and the
operating bench.

t+32+(13) "Degree” means from the horizontal and in each
case is subject to a tolerance of 5% error.

t33¥(14) "Department" means the department of state
lands provided for in Title 2, chapter 15, part 32.

+24¥(15) "Failure to conserve coal™ means the nonremoval
or nonutilization of minable and marketable coal by an
operation, provided that the nonremoval or nonutilization of
minable and marketable coal in accordance with reclamation
standards established by the department shall not be
considered failure to conserve ccal.

+35%{16) "Fill bench" means that portion of a bench or
table which 1is formed by depositing overburden beyond or

downslope from the cut section as formed in the contour
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method of strip mining.

t+163(17) "Imminent danger to the health and safety of
the public" means the existence of any condition or practice
or any violation of a permit or other requirement of this
part in a strip- or underground-cocal-mnining and reclamation
operation that could reasonably be expected to cause
substantial physical harm to persons outside the permit area
before such condition, practice, or violation can be abated.
A reascnable expectation of death or sericus injury before
abatement exists if a rational person, subjected to the same
conditions or practices giving rise to the peril, would not
expose himself or herself to the danger during the time
necessary for abatement.

¢¥#¥{18) "Marketable coal" means a minable coal that is
economically feasible o mine and is fit for sale in the
usual course of trade.

t¥8¥(138) "Method of operation” means the method or
manner by which the cut, open pit, shaft, or excavation is
made, the overburden 1is placed or handled, water is
controlled, and other acts are performed by the operator in
the process of uncovering and removing the minerals that
affect the reclamation of the area of land affected.

£39+(20) "Minable cocal™ means that coal which can be
removed through strip- or underground-mining methods

adaptable to the location that coal is being mined or is

-10—-
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planned to be mined.

£283(21) "Mineral” means coal and uranium.

+2¥+(22) "Operation" means  all of the premises,
facilities, railroad lcoops., roads, and equipment used in the
process of producing and removing mineral from and
reclaiming a designated strip-mine or underground-mine area,
including coal preparation plants, and all activities,
including excavation incident thereto, or prospecting for
the purpose of determining the location, quality, or
quantity of a natural mineral depocsit.

+22}(23) "Operator" means a person engaged in strip
mining or underground mining who removes or intends to
remove more than 10,800 cubic yards of mineral or overburden
or a person engaged in coal mining who removes or intends to
remove more thap 250 tons of cocal from the earth by mining
within 12 consecutive calendar months in any one location or
a person engaged in operating a ccal preparation plant.

+233(24) "Overburden" means all of the earth and other
materials which lie above a natural mineral deposit and also
means such earth and other material after removal from their
natural state in the process of mining.

+243(25) "Person” means a person, partnership,
corporation, association, or other legal entity or any
political subdivision or agency of the state or federal

government .
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+253({26) "Prime farmland" means that land previously
prescribed by the United States secretary of agriculture on
the basis of such factors as moisture availability,
temperature regime, chemical balance, permeability,
surface-layer composition, susceptibility to flooding, and
erosion characteristics and which historically has been used
for intensive agricultural purposes and as defined in the
Federal Register.

t#64(27) "Prospecting" means the removal of overburden,
core drilling, construction of roads, or any other
disturbance of the surface for the purpose of determining
the 1location, quantity, or quality of a natural mineral
deposit.

£29¥(28) "Reclamation" means backfilling, subsidence
stabilization, water <control, grading, highwall reduction,
topsciling, planting, revegetation, and other work to
restore an area of land affected by strip mining or
underground mining under a plan approved by the department.

t283(29) “"Remining" means conducting surface coal mining
and reclamation operations that affect previously mined
areas (for example, the recovery of additional mineral from
existing gob or tailings piles).

+293(30) “strip mining” means any part of the process

followed in the preoduction of mineral by the opencut method,

including mining by the auger method or any similiar method
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which penetrates a mineral deposit and removes mineral
directly through a series of openings made by a machine
which enters the deposit from a surface excavation or any
other mining method or process in which the strata or
overburden 1is removed or displaced in order to recover the
mineral. For the purposes of this part only, strip mining
also includes remining and coal preparation. The terms
“"remining" and "coal preparation" are not included in the
definition of '"strip mining" for purposes of Title 15,
chapter 35, part 1.

t363(31) “Subsidence” means a vertically downward
movement of overburden materials resulting from the actual
mining of an underlying mineral deposit or associated
underground excavations.

£3%+(32) "Surface owner" means a person who holds legal
or equitable title to the land surfarce and whose principal
place of residence is on the land or who personally conducts
farming or ranching operations upon a farm or ranch unit to
be directly affected by strip-mining operations or who
receives directly a significant portion of his income, if
any, from such farming or ranching operations or the state
of Montana where the state owns the surface.

+32¥(33) “Topscil” means the unconsolidated mineral
matter naturally present on the surface of the earth that

has been subjected to and influenced by genetic and
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environmental factors of parent material, climate, macro-
and microorganisms, and topography, all acting over a period
of time, and that 1is necessary €for the growth and
regeneration of vegetation on the surface of the earth.

t33¥5(34) "Underground mining" means any part of the
process followed in the production of a mineral such that
vertical or horizontal shafts, slopes, drifts, or incline
planes connected with excavations penetrating the wmineral
stratum or strata are utilized and includes mining by in
situ methods.

+34¥(35) "Unwarranted failure to comply" means the
failure of a permittee to prevent the occurrence of any
violation of his permit or any requirement of this part due
to indifference, 1lack of diligence, or lack of reasonable
care, or the failure to abate any violation of such permit
or this part due to indifference, lack of diligence, or lack
of reasonable care.

€35¥(36) "Waiver” means any dacument which demonstrates
the clear intention to release rights in the surface estate
for the purpose of permitting the extraction of subsurface
minerals by strip-mining methods.

(37) "Water protection area” means the area proposed for

mining that would be subject to a permit and the area that

is, at a minimum, 1 mile upgradient by 2 miles crossgradient

by 3 miles downgradient of the respective hydrologic slopes
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of surface water and ground water flowing through the

proposed permitted area.

{38) "Water protection plan" means the operator's

written proposal, as required pursuant to 82-4-222())(m),

for the protection of water resources within the water

protection area.

{39} "Water resources" means all streams, lakes, wells,

springs, irrigation systems, wetlands, watercoursaes,

waterways, drainage systems, and other becdies c©f surface

water and ground water, including natural and manmade water

bodies regardless of ownership, and any of these water

bodies that are outside the state's boundaries but within

the boundaries of a water protection area.

{40) "Water user" means a perscn or entity holding a

water right, as provided in Title 85, chapter 2, and a state

or federal agency or unit of government with jurisdiction

over water resources or beneficial uses.

£36+(41) "Written consent™ means such written statement
as 1is executed by the owner of the surface estate, upcn a
form approved by the department, demonstrating that such
owner consents to entry of an cperator for the purpose of
conducting strip-mining operations and that such consent is
given only to such strip-mining and reclamation operations
which fully comply with the terms and requirements of this

part."

-15-
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Section 3. Section B2-4-205, MCA, is amended to read:

"B2-4-205. Administration by department of state lands.
The department:

(1} shall exercise general supervision, administration,
and enforcement of this part and all rules and orders
adopted under this part:

(2} shall examine and pass upon all plans and
specifications submitted by the operator for:

(a} the method of operation, subsidence stabilization,
water contrcl, backfilling, grading, highwalli reduction,
topsoiling, and for the reclamation of the area of land
atfected by his operation; and

(b) the protection of water resources, _restgration or

replacement of water [ESOUrces, and restoration of

beneficial uses that may be diminished or degraded by his

operation;

{3) shall order the suspension of any permit for
failure to comply with this part or any rule adopted under
this part;

{(4) shall order the halting of any operation that is
started without Eirst having secured a permit as required by
this part or order the cessation of operations not in
compliance with this part in accordance with 82-4-251;

(5) shall make investigations and inspections necessary

to insure compliance with thls part;
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(6) may encourage and conduct investigations, research,
experiments, and demonstrations and collect and disceminate
information relating to strip mining and to underground

mining and reclamation of lands, and-waters restoration_or

replacement of water [esources, and restoration of

beneficial uses affected by strip mining and wunderground

mining;

{7) may adopt rules with respect to the filing of
reports, the issuance of permits, monitoring, and other
matters of procedure and administration;

(8) may conduct hearings under the provisions of this
part."

Section 4. Section 82-4-206, MCA, is amended to read:

"82-4-206. Procedure for hearings and appeals. All
hearings and appeal procedures shall be in accordance with

parts €& and 7 of chapter 4, Title 2, except for the public

informational hearing required by 82-4-231(8)}(f)."

Section 5. secticn 82-4-221, MCA, is amended to read:

"82-4-221. Mining permit required. (1) An operator may
not engage in strip or underground mining without having
first obtained from the department a permit designating the
area of land affected by the gpperation, which designaticn
shall include all lands reasonably anticipated toc be mined
or otherwise affected during the applicable S-year period.

The permit shall authorize the operator tc engage in strip
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or underground mining upon the area of land described in his
application and designated in the permit For a period of 5
years from the date of its issuance. Such permit shall be
renewable wupon each 5-year anniversary thereafter wupon
application to the department at least 120 but not more than
150 days prior to the renewal date sc¢ long as the operator
is in compliance with the requirements of this part, the
rules hereunder, =and the reclamation plan provided for in

82-4-231, and the water protection plan provided for in

82-4-222 and 82-4-231 and agrees to comply with all

applicable laws and rules in effect at the time of renewal,
Such renewal shall further be subject to the denial
provisions of B82-4-227, B2-4-234, and A2-4-251. Oon
application for renewal, the burden shall be on the
opponents of renewal to demonstrate that the permit should
not be renewed. A permit shall terminate if the permittee
has nct commenced strip- or underground-mining operations
pursuant to the permit within 3 years of the issuance of the
permit. However , the department may grant reascnable
extensions of time upon a showing that such extensions are
necessary by reason of litigation precluding the
commencement or threatening substantial economic loss to the
permittee or by reason of conditions beyond the control and
without the fault or negligence of the permittee. With

respect to c¢oal to be nined for use in a synthetic fuel

-18~-
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facility or specific major electric generating facility, the
permittee is considered to have commenced strip- or
underground-mining operations at such time as the
construction of the synthetic or generating facility is
initiated.

{2) As a condition to the issuance of every permit
issued under this part, an authorized representative of the
department shall, without advance notice, have the right of
entry to, upon, or through a strip- or underground-mining
operation cor any premises in which any records required to
be maintained under this part are located and may, at
reasonable times and without delay, have access to copy any
records and inspect any monitoring equipment or method of
operation required wunder this part. When an inspection
results from information provided to the department by any
person, the department shall notify that perscon when the
inspection is proposed to be made and that persen shall be
allowed to accompany the inspector during the inspection.

(3) During the term of the permit, the permittee may
submit an application for a revision of the permit, together

with a revised reclamation plan and a revised water

protection plan, to the department. The department may not

approve the application unless it finds that reclamation and

protecticn of water resources in accordance with this part

would be accomplished. Application for minor rewvision shall
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be approved or disapproved within a reasonable time,
depending on the scope and complexity, but in no case longer
than 120 days. Applications for major revisionsg are subject
to all the permit application requirements and procedures.”
Section 6. Section 82-4-222, MCA, is amended to read:
"82-4-222. Permit application. (1} An operator desiring
a permit shall file an application which shall contain a
complete and detailed plan for the mining, reclamation,
revegetation, and rehabilitation of the land and £for the

protection and restoration or replacement of water resources

and beneficial uses to be affected by the operation. Such

plan shall reflect thorcough advance investigation and study
by the operator and shall include all known or readily
discoverable past and present uses of the land and water to
be affected and the approximate periods of such use and
shall state:

(a) the location and area of land to be affected by the
operation, with a description of access to the area from the
nearest public highways;

{(b) the names and addresses of the owners of record and
any purchasers under contracts for deed of the surface of
the area cof land to be affected by the permit and the owners
of record and any purchasers under contracts for deed of ail
surface area within one-half mile of any part of the

affected area;

_20_
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{(c) the names and addresses of the present owners of
record and any purchasers under contracts for deed of all
subsurface minerals in the land to be affected:

{d) the scurce of the applicant's legal right to mine
the mineral on the land affected by the permit;

(e} the permanent and temporary post-office addresses
of the applicant;

(f) whether the applicant or any person associated with
the applicant holds or has held any other permits under this
part and an identification of those permits:

{gy whether the applicant 1is in compliance with
82-4-251 and, if known, whether every cfficer, partner,
director, or any individual owning of record or
beneficially, alone or with associates, 10% or more of any
class of stock of the applicant is subject to any of the
provigsions of 82-4-251 and he shall so certify and whether
any of the foregoing parties or persons have ever had a
strip-mining or underground-mining license or permit issued
by any other state or federal agency revoked or have ever
forfeited a strip-mining or underground-mining bond or a
security deposited in lieu of a bond and, if so, a detailed
explanation of the facts involved in each case must be
attached;

{h) whether the applicant has a record of outstanding

reclamation fees with the federal coal requlatory authority;

-21-

10
il
12
13
14
15
16
17
18
19
20
21
22
23

25

LC 1897/01

(i) the names and addresses of any persons who are
engaged in strip- or underground-mining activities on behalf
of the applicant;

{3) the annual rainfall and the direction and average
velocity of the prevailing winds in the area where the
applicant has requested a permit;

(k) the results of any test borings or core samplings
which the applicant or his agent has conducted on the land
to be affected, including the nature and the depth of the
various strata or overburden and topsoil, the gquantities and
location of subsurface water and its quality, the thickness
of any mineral seam, an analysis of the chemical properties
of such minerals, including the acidity, sulphur content,
and trace mineral elements of any coal seam, as well as the
British thermal unit (Btu) content of such seam, and an
analysis of the overburden, including topsoil. If test
borings or core samplings are submitted, each permit
application shall contain two copies each of two sets of
geologic cross sections accurately depicting the known
geologic makeup beneath the surface of the affected land.
Each set shall depict subsurface conditions at such
intervals as the department requires across the surface and
shall run at a 90-degree angle to the other set. The
department may not require intervals of less than 500 feet,

Each ¢ross section shall depict the thickness and geologic
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character of all known strata beginning with the topsoil. In
addition, each application for an underground-mining permit
shall be accompanied by cross sections and maps showing the
proposed underground locations of all shafts, entries, and
haulageways or other excavations to be excavated during the
permit pericd. These cross sections shall also include all
existing shafts, entries, and haulageways.

(L} the name and date of a daily newspaper of general
circulation within the county in which the applicant will
prominently publish at least ance a week for 4 successive
weeks after submission of the application an anncuncement of
his application for a strip-mining or underground-mining
permit and a detailed description of the area of land to be
affected should a permit be granted;

{m) a comprehensive assessment of the effects of the

proposed operations on water rescurces and beneficial uses,

entitled “"water protection plan™, that must include the

following elements as necessary to supplement other water

resource related information and analysis required by this

parct:

(i) a list containing the names and addresses of all

water users in the water protection area;

(ii} a detailed assessment of the existing water

resources, hydrologic balance, and beneficial uses within

the water protection area, including a baseline study that
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the operator shall conduct for a minimum of 2 vears and

collection of sufficient data to enable the department to

assess the potential and probable cumulative impacts of all

anticipated mining in the area upon the hydrolegic balance,

quantity, and quality of water resources and upon beneficial

uses in the water protection area;

iii) a determination of the probable hydrologic
consequences of coal mining and reclamation operaticns, both
on and off the mine site, with respect ro the hydrologic
regime, quantity and quality of water in surface water and
ground water systems, including the dissolved and suspended

solids under seasonal flow conditions, the potential for

diminishment or degradation of water resources, and the

potential for adverse effects on beneficial uses and——the

coltection---of-—sufficient--dara--for-—-the-—mine--site——and
surrounding--areas;--se——that--cumuiative—-impacts--of---aii
anvtecipated--mining--in--the--area-upon-the-hydrology-cf-the
area-and-particutarty-upon-water-avatiabitity-can--be—--meade.
However, this determination is not required until such time
as hydrolegic information on the general area prior to
mining is made available from an appropriate federal or
state agency. The permit may not be approved until such
information is available and 1is incorporated into the
application.

(iv) an assessment of the potential for walter resources
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and beneficial uses that may be diminished or degraded to be

permanently restored or replaced ko the approximate

hydrologic characteristics, quantity, and quality that

existed prior to the commencement of the proposed mining

operations and the proposed methods of restoration or

replacement of water resources and beneficial uses; and

(v) the estimated cost of restoring or replacing any

water rescurces that may be diminished or degraded by the

proposed mining operations and the estimated cost of

ensuring the continuation of beneficial uses within the

water protection area at no greater cost to water users than

under conditions that existed prior to the commencement of

the proposed cperations;

(n) a coal conservation plan; and

(o) such other or further information as the department
may reguire.

{2) The application for a permit shall be accompanied
by two copies of all maps meeting the requirements of the
subsections below. The maps shall:

{a) identify the area to correspond with the
application;

{b) show any adjacent deep mining or surface mining and
the boundaries of surface properties and names of owners ot
record of the affected area and within 1,000 feer of any

part of the affected area;

—25-

10
11
12
13
14
15
le
17
18
19
20
21
22
23

24

LC 1897/01

(c) show the names and locations of all streams,
creeks, ot other bodies of water, roads, buildings,
cemeteries, oil and gas wells, and utility lines on the area
of land affected and within 1,000 feet of such area;

(d) show by appropriate markings the boundaries of the
area of land affected, any cropline of the seam or deposit
of mineral toc be mined, and the total number of acres
involved in the area of land affected;

{e) show the date on which the map was prepared and the
north point:

{f} show the final surface and underground water
drainage plan on and away from the area of land affected.
This plan shall indicate the directional and volume Elow of
water, constructed drainways, natural waterways used for
drainage, and the streams or tributaries receiving the
discharge.

(9) show the proposed location of waste or refuse area;

{h} show the proposed location of temporary subsocil and
topsoil storage area;

(i} show the proposed location of all facilities;

(i) show the location of test boring holes;

(k) show the surface location lines of any geolegic
€rass sections which have been submitted;

(1) show a listing of plant varieties encountered in

the area to be affected and their relative dominance in the
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area, together with an enumeration of tree varieties and the
approximate number of each variety occurring per acre on the
area to be affected, and the locations generally of the
various kinds and varieties of plants, including but not
limited to grasses, shrubs, legumes, forbs, and trees;

{m) be certified as follows: "I, the undersigned,
hereby certify that this map is correct and shows to the
best of my knowledge and belief all the information required
by the mining laws of this state." The certification shall
be signed and notarized. The department may reject a map as
incomplete if its accuracy is not so attested.

{n) contain such other or further information as the
department may require.

{3y If the department finds that the probable total
annual production at all locations of any strip— or
underground-coal-mining operation applied for will not
exceed 100,000 tons, any determination of probable
hydrologic consequences that the department requires and the
statement of result of test borings or core samplings shall,
upon written request of the operator, be performed by a
qualified public or private laboratory designated by the
department. The department shall assume the cost of the
determination and statement to the extent that it has
received funds for this purpose.

{4) In addition to the information and maps required
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above, each application for a permit shall be accompanied by
detailed plans or proposals showing the method of operation,
the manner, time or distance, and estimated cost for
backfilling, subsidence stabilization, water control,
grading work, highwall reduction, topsoiling, planting,
revegetating, and a reclamation plan for the area affected
by the operation, which proposals shall meet the
requirements of this part and rules adopted under this part.
The reclamation plan shall address the life of the cperation
and indicate the =size, sequence, and the timing of the
subareas for which it is anticipated that individual permits
will be sought.

(5) Bach applicant for a coal mining permit shall
submit as part of the application a certificate issued by an
insurance company authorized to do business in the state
certifying that the applicant has in force for the strip- or
underground-mining and reclamation operations for which the
permit is sought a public liability insurance policy., or
evidence that the applicant has satisfied other state or
Eederal self-insurance requirements. This policy shall
provide for personal injury and property damage protection
in an amount adequate to compensate any persons damaged as a
result of strip- or underground-coal-mining and reclamation
operations, including use of explosives, and entitled to

compensation under applicable provisions of state law. The
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permittee must maintain the policy in full force and effect
during the term of the permit and any renewal until all
reclamation operations have been completed.

{6) Each applicant for a strip-mining or
underground-mining reclamation permit shall file a copy of
his application for public inspection with the clerk and
recorder at the courthouse of the county where the major

portion of mining is proposed to occur."
Section 7. Section 82-4-223, MCA, is amended to read:
"82-4-223., Permit fee and surety pond., (1) An
appiicarion-fae—of-5i60-ahati--be-—-pard--before Before the
permit required in this part shail mpay bDe issued, the

operator shall pay a basic application fee of $100 and a

water resources assessment fee not to exceed the actual

amount of contractor and employee expenses of the department

that are necessary to provide for timely and adequate review

of the water protection plan. The department may further

define these expenses by rule.

(2) Before a permit may be issued, the operator shall
file with the department a bond payable to the state of
Montana with surety satisfactory to the department in the
penal sum to be determined by the board, on the
recommendation of the commissionar, of not less than $200
for each acre or fracticn thereof of the area of land

affected, with a minimum bond of $10,000, conditioned upon
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the faithful performance of the requirements set forth in
this part and of the rules of the board. The operator may
elect to deposit cash, negotiable bonds, or negotiable
certificates of deposit of any bank organized or transacting
business in the United States. The cash deposit or market
value of such securities shall be equal to or greater than
the amount of the bond required for the bonded area. The
level of bonding shall be relative to the degree of
disturbance projected by the original permit and the annual
report. A political subdivision or agency of the state need
not file a bond unless required to do so by the board. The
board shall adjust the amocunt of bond required if the cast
of reclamation changes.

(3) In determining the amount of the bond, the board
shall take into consideration the character and nature of
the overburden, the future suitable use of the land
involved, and the cost of backfilling, grading, highwall
reduction, subsidence stabilization, water control,
topsoiling, and reclamation to be required, but in no event
shall the bond be less than the total estimated cost to the
state of completing the work described in the reclamaticn

plan. Water restoration and replacement costs that are

included in the amount of the bond required under this

section may not be included in the amount of water

restoration and replacement financial assurance required
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pursuant to [section 8]."

NEW SECTICN. Section B. water restoration and

replacement financial assurance -- release. (1) Before a
permit for strip mining or underground mining of coal may be
issued, the operator shall provide financial assurance
sufficient to ensure the restoration or replacement of
specific water resources and the restoration and
continuation of beneficial uses within the water protection
area at no greater cost to water users than under conditions
that existed prior to the commencement of the operator's
proposed operations. The board shall determine the amount of
financial assurance that the operator must provide based on
an assessment of the water protection plan and the
operator's estimated cost of restoring or replacing water
resources and restoring beneficial uses that may be
diminished or degraded by the operator's proposed
operations.

{2) The cperator may satisfy the financial assurance
requirement by:

{a) establishing a water restoratieon and replacement
trust fund and making annual payments into the fund:

{b} filing with the department a bond that is payabile
to the state of Montana with surety satisfactory to the
department, conditioned upon the faithful compliance with

the requirements of this part and the rules of the board;
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{c) filing an irrevocable letter of credit with the
department;

(d) obtaining water restoration and replacement
insurance and submitting a certification of insurance to the
department;

{e) filing with the department a cash deposit, an
assignment of a certificate of deposit, or other surety
acceptable to the board;

{£) demonstrating to the department that the operator
meets minimum financial worth and bond rating criteria that
show that the operator has adequate internal resources for
meeting the financial requirement established by subsection
{1); or

{g) a combination of financial assurance mechanisms
that are acceptable to the board and that may include a
trust fund, a surety bond, a letter of credit, and
insurance,

{3) The board shall adopt rules to specify the terms
and conditions of each financial assurance mechanism
authorized by this section that must be met before the board
may approve the use of that mechanism by the operator for
purposes of satisfying the financial assurance requirement
established by this section.

{4) The amount of financial assurance approved by the

board may not be less than the estimated cost to the state
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to restore or replace specific water rescurces and to ensure
the continuance of beneficial uses in the water protection
area at no greater cost to water users than under conditions
that prevailed prior to the commencement of the proposed
operations as set forth in the water protection plén.

(5) A public or government agency is nct required to
provide financial assurance under the provisions of this
section.

(6} If the board determines that the level of financial
assurance provided for a permitted operation does not
represent the present costs of water restoration or
replacement or restoration of beneficial uses that may be
diminished or degraded by the operation, the board may
modify the financial assurance requirements of that permit.

{7) The permittee may file a request with the
department for the release of all ot part of the water
restoration and replacement financial assurance requirement.
Within 30 days after an application for financial assurance
release has been filed with the department, the permittee
shall:

{a) submit a copy of an advertisement notice placed at
least once a week for 4 consecutive weeks_in a newspaper of
general circulation in the locality of the mining operation,
The notice must contain a notification of the precise

location of the water protecticn area, the permit and date
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approved, the amount of financial assurance filed and, if
applicable, the portion sought to be released, the type and
appropriate dates of water restoration or replacement and
beneficial uses restoration work performed, and a
description of the results achieved as they relate to the
permittee's approved water protection plan.

{b) mail a copy of the advertisement to water users in
the water protection area, as identified 1in the water
protection plan; and

(c} submit to the department a copy of the material the
permittee has sent to water users.

{8) The department may not release a permittee from the
water restoration and replacement financial assurance
requirement and release funds or terminate the £funding
mechanisms the permittee relied upon to fulfill the
financial assurance reguirement:

{(a) for a minimum of 10 years after the release of the
prerformance bond as provided in 82-4-232;

{b) wuntil the department determines that the quality
and quantity of water resources in.the water protection area
have been permanently restered or replaced and that
beneficial wuses in the water protection area are continuing
at no greater cost to water users than undér conditions that
prevailed prior to the commencement o©of the permitted

ocperations; and
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(c) wuntil the department holds a public hearing in the
locality of the permitted operation if a hearing is
requested by a resident of this state or any person having
an interest that may be adversely affected by the
permittee's request for release of all or a portion of the
financial assurance requirement. The department may
administer oaths, subpoena witnesses or written or printed
materials, compel! the attendance of witnesses or the
production o©of materials, and take evidence. The department
shall:

(i} hold a hearing within 30 days of receiving a
request for a hearing;

(ii) advertise the date, time, and location of the
public hearing in a newspaper of general circulation and in
the county newspapers in the locality of the permitted
operation for 2 consecutive weeks;

{iii) make all information in the department's
possession that is relevant to the decision on whether to
release a permittee from the financial assurance reguirement
readily available to interested perscns beginning no later
than the date that notice of the public hearing is
distributed;

(iv) conduct a site inspection of the land affected and
of the work the permittee has done to replace or restore

water rescurces and to restore beneficial uses, as
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applicable, and other operations carried on by the permittee
in the general wvicinity of the area where release of
financial assurance has been requested; and

{v) keep a verbatim record of the hearing regquired hy
this section and make a transcript available on the motion
of any party or by order of the department.

(3) A person may submit to the department information
relevant to the department's decision to release an operator
from all or a part of the £inancial assurance requirement
for a period of 30 days after the date of the public
hearing.

(10) Within 60 days after the public hearing 1is held,
the department shall notify the permittee in writing of its
decision to release or not to release all or part of the
water restoration and replacement financial assurance.

(11 A persen may regquest the department to reconsider
its decision to release the permittee Erom all or part of
the financial assurance requirement, based upon information
the person submits to show that the permittee has not
testored or replaced the hydrolegic balance, the gquantity or
quality of water rescurces, or both or has not restored
beneficial uses in the water protection area at no greater
cost to water users than under the conditions that prevailed
prior to the commencement of the permitted operations.

Without prejudice to the rights of the persons who request
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the department to reconsider its decision or the permittee
or the responsibilities of the department pursuant to this
section, the department may establish an informal conference
Lo resolve the matters raised in a reguest for
reconsideration. The department's response to a reguest to
reconsider its decision to release a permittee from all or
part of the financial assurance requirement is the final
agency decision.

Section 9. Section 82-4-225, MCA, is amended to read:

"§2-4-225. Application for increase or reduction in
permit area. The department may increase or reduce the area
of land affected by an operation under a permit on
application by an operator, but an increase may not extend
the period for which an original permit was issued. An
operator may, at any time, apply to the department for an
amendment of the permit so as to increase or reduce the
acreage affected by it. The operator shall file an
application and map in the same form and with the same
content as required for an original application under this
part and shall pay an application fee of $50 and shall file
with the department a supplemental bond in the amount to be
determined under 82-4-223 for each acre or fraction of an

acre of the increase approved. If the application is for an

increase in  the permitted area, the operator shall pay a

supplemental water resources assessment fee not to exceed
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the actual amount of contractor and employee expenses of the

department that are necessary to provide for timely and

adequate review of the water protection plan. The operator

shall also file with the department supplemental water

restoration and replacement financial assurance in an amount

tc be determined pursuant to [section 8] for the additional

permitted area. Aall procedures of this part pertaining to

original applications apply to applications for the increase
of the area of land affected, except for incidental boundary
revisions. If the department approves a reduction in the
acreage covered by the original or supplemental permit, it
shall release the bond for each acre reduced, but in no case
shall the bond be reduced below $10,000, except as provided
in 82-4-223."
Section 10. section 82-4-227, MCA, is amended to read:

"82-4-227. Raefusal of permit. (1) (a) An application
for a prospecting, strip-mining, or underground-mining
permit or major revision shat* may not be approved by the
department unless, on the basis of the information set forth
in the application, an on-site ingspection, and an evaluation
of the operation by the department, the applicant has
affirmatively demonstrated that:

(i) the reguirements of this part and rules will be

ohserved;

{ii) and~-that <the propcsed method of operation,
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backfilling, grading, subsidence stabilization, water
control, highwall reduction, topsoiling, revegetation, or
reclamation of the affected area c¢an be carried out
consistently with the purpose of this part; and

{iii) water resources and beneficial uses in the water

protection area will be protected and, if necessary,

restored or replaced consistent with the purpose of this

part _at no greater cost to water users than under conditions

that existed prior to the commencement of the proposed

operation.

(b} The applicant for a permit or major revision has
the burden of establishing that his application 1is in
compliance with this part and the rules adopted under it.

{2) The department shall ncot approve the application
for a prospecting, strip-mining, or underground-mining
permit where the area of land described in the application
includes land having special, exceptional, critical, or
unique characteristics or that mining or prospecting on that
area would adversely affect the use, enjoyment, or
fundamental character of neighboring land having special,
exceptional, critical, or unigue characteristics. For the
purposes of this part, land is defined as having such
characteristics 1f 1t possesses special, excepticnal,

critical, ©r unique:

{a) bioclogical productivity, the loss of which would
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jeopardize certain species of wildlife or domestic stock:;

(b) ecolagical fragility, in the sense that the land,
once adversely affected, c¢ould not return to its former
ecological role in the reascnable foreseeable future;

(c) ecological importance, in the sense that the
particular land has such a strong influence on the total
ecosystem of which it is a part that even temporary effects
felt by it could precipitate a system-wide reaction of
unpredictable scope or dimensions; or

{d) scenic, historic, archaeologic, topographic,
geologic, ethnologic, scientific, cultural, or recreational
significance. (In appilying this subsection, particular
attention should be paid to the inadequate preservation
previously accorded Plains Indian history and culture.)

{3) The department may not approve an application for a
strip- or underground-coal-mining permit or major revision
unless the application affirmatively demonstrates that:

{a) the assessment of the probable cumulative impact of
all anticipated mining in the area on the hyirclogic balance
has been made by the department and the proposed operation

thereof has been designed to prevent material damage to the

hydroleqgic balance and to the quantity and gquality of water

resources outside the permit area, except as provided in

subsection (3}(b}): and

(b} the proposed strip- or underground-coal-mining
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operation would not:

(i) interrupt, disccontinue, or preclude farming on
alluvial valley fleors that are irrigated or naturally
subirrigated, excluding undeveloped rangelands that are not
significant to farming on alluvial valley Eloors and those
lands as ta which the regulatory authority finds that if the
Farming that will be interrupted, discontinued, or precluded
is of such small acreage as to be of negligible impact con
the farm's agricultural production; or

(ii) materially damage the quantity or guality of water
in surface water or underground water systems that supply
these valley floors in subsection (3)}(b}(1i).

{4) Subsection (3){b} does not affect those strip- or
underground-coal-mining operations that in the vyear
preceding the enactment of Public Law 95-87 produced coal in
commercial quantities and were located within or adjacent to
alluvial valley floors or had cbtained specific permit
approval by the department to conduct strip~ or
underground-coal-mining operations within alluvial valley
floors. If coal deposits are precluded from being mined
under this subsection, the commissioner shall certify to the
secretary of interior that the mineral owner or lessee may
be eligible for participation in coal exchange programs
pursuant to section 510(5) of Public Law 95-87.

(5) If the area proposed to be mined contains prime

_41_

10
i1
12
13
14
15
16
17
iB
19
20
21
22
23
24

25

LC 1897/01

farmiand, the department may not grant a permit toc mine coal
on the prime farmland unless it finds in writing that the
applicant has the technoclogical ecapability to restore the
mined area, within a reasonable time, to eqguivalent or
higher levels of yield as nonmined prime farmland in the
surrounding area under equivalent levels of management and
can meet the soil reconstruction standards of 82-4-232(3).
Nothing in this subsection applies to any permit issued
prior to August 3, 1977, or to any revisions or renewals
thereof, or to any existing strip- or underground-mining
cperations for which a permit was issued prior to August 3,
1977.

(6) If the department finds that the overburden on any
part of the area of land described in the application for a
prospecting, strip—mining, or underground-mining permit is
such that experience in the state with a similar type of
cperation upon land with similar overburden shows that
substantial deposition of sediment in streambeds,
subsidence, landslides, or water pollution cannot feasibly
be prevented, the department shall delete that part of the
land described in the applicaticon upon which the overburden
exists. The burden is on the applicant to demonstrate that
any area should not be deleted under this subsection.

(7) IE the department finds that the operaticn will

constitute a hazard to a dwelling house, public building,
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school, church, cemetery, commercial or institutional
building, public road, stream, lake, or other public
property, the department shall delete those areas from the
prospecting, strip-mining, or underground-mining permit
applicaticn before it can be approved. In no case may
strip- or underground-coal-mining be allowed within 300 feet
of any occupied dwelling, unless waived by the owner, nor
within 300 feet of any public building, school, church,
community, or institutional building, cr public park; nor
within 100 feet of a cemetery; nor within 100 feet of the
outside right-of-way line of any public road, except where
mine access roads or haulage reocads join such right-of-way
line. The department may permit such roads to be relocated
or the area affected to lie within 100 feet of the recad if,
after public notice and opportunity for public hearing in
the locality, a written finding is made that the interests
cf the public and the landowners affected will be protected.

{8) No strip- or underground-mining may be conducted
within 500 feet of active or abandoned underground mines in
order to prevent breakthroughs and to .protect health or
safety of miners. The department shall permit an operator to
mine near, through, or partially through an abandoned
underground mine or closer to an active underground mine if:

(a) the nature, timing, and sequencing of specific

strip-mine activities and specific underground-mine
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activities are Jjointly approved by the department and the
regulatory authority concerned with the health and safety of
underground miners; and

(b} such operaticns will result in improved resoutrce
recovery, abatement of water pollution, or elimination of
hazards to the health and safety of the public.

(9) The department may not approve an application for a
strip- or underground-coal-mining operation if the area
proposed to be mined is included within an area designated
unsuitable for strip or underground ccal mining or within an
area under review for this designation under an
administrative proceeding, uniess in such an area as ¢to
which an administrative proceeding has commenced pursuant to
this part, the operator making the permit application
demonstrates that prior to January 1, 1977, he made
substantial legal and financial commitments in relation to
the operation for which he is applying for a permit.

{10) No permit or major permit revision for a strip- or
underground-coai-mining operation may be issied unless the
applicant has affirmatively demonstrated by 1its coal
conservation plan that no failure to conserve coal will
occur. The department may require the applicant to submit
any information it considers necessary for review of the
coal conservation plan.

(11) Whenever information awvailable to the department
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indicates that any strip- or underground-coal-mining
operation owned or controlled by the applicant is currently
in wviolation of Public Law 95-87, as amended, or any state
law required by Public Law 95-87, as amended, or any law,
rule, or regulation of the United States or of any
department or agency in the United States pertaining to air
or water environmental protection, the department shall not
issue a strip- or underground-ceal-mining permit or major
revision until the applicant submits proof that the
violation has heen corrected or is in the process of being
corrected to the satisfaction of the administering agency.

(12} The department may not issue a strip- or
underground-coal-mining permit or major revision to any
applicant which it finds, after an opportunity for hearing,
owns or controls any strip- or underground-coal-mining
operation which has demonstrated a pattern of willful
violations of Public Law 95-87, as amended, or any state law
required by Public Law 95-87, as amended, of such a nature
and duration and with such resulting irreparable damage to
the environment to indicate an intent not to comply with the
provisicns of this part.

{13) Subject to wvalid existing rights, no strip- or
underground-coal-mining operations except those which
existed as of August 3, 1977, may be conducted on private

lands within the boundaries of units of the national park
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system, the national wildlife refuge systems, the national
wilderness preservation system, the wild and scenic rivers
system, including study rivers designated under section S5{a)
of the Wild and Scenic Rivers Act, or national recreation
areas designated by act of congress.™
Section 11. Ssection 82-4-231, MCA, is amended to read:
"82-4-231. Submission of and action on reclamation plan

-— water protection plan. (1) As rapidly, completely, and

effectively as the most modern technology and the most
advanced state of the art will allow, each operator granted
a permit under this part shall reclaim and revegetate the
land affected by his operation, except that wunderground
tunnels, shafts, or other subsurface excavations need not be

revegetated. The operator shall restore or replace water

resources and restore beneficial uses adversely affected by

his operation. Under the provisions of this part and rules
adopted by the board, an operator shall prepare and carrcy
cut a method of operation, plan of grading, backfilling,
highwall reduction, subsidence stabilization, water control,
topsoiling, and a reclamation plan for the area of land, and

a water protection plan for the wakter resgurces and

beneficial uses affected by his operation. In develeping a

method of operation and plans of backfilling, subsidence
stabilization, water control, grading, highwall reduction,

topseiling, and reclamation, and water protection, all
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measures shall be taken to eliminate damages to landowners
and members of the public, their real and personal property,

public roads, steeams water resources, and all other public

property from seil ercosion, subsidence, landslides, water

polliution, water supply disruption, and hazards dangerous to

life and property.

{2) The reclamation plan shall set forth in detail the
manner in which the applicant intends to comply with this
section and 82-4-232 through 82-4-234, as amended, and the
steps to be taken to comply with applicable air and water
guality laws and rules and any applicable health and safety
standards.

(3) The application for permit or major revision of a
permit, which shall contain the reclamation plan and the

water protection plan, shall be submitted to the department.

(4) The department shall determine whether the
application is administratively complete. An application is
administratively complete if it contains information
addressing each application requirement in 82-4-222 and the
rules implementing that section and all information
necessary to initiate processing and public review. The
department shall notify the applicant in writing of its
determination no later than 90 days after submittal of the
applicaticn. If the department determines that the

application 1s not administratively complete, it shall
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specify in the notice those items which the application must
address. The application shall be presumed administratively
complete as to those reguirements not specified in the
notice.

(S5) IEf the department determines that an environmental
impact statement on the application is required, it shall
notify the applicaat in writing at the same time it gives
the applicant notice pursuant to subsection (4).

(6) After the applicant receives notice that the
application is administratively complete, he shall publish
notice of filing of the application once a week for 4
consecutive weeks in a newspaper of general circulation in
the locality of the proposed operation. The department shall
notify various local governmental bodies, planning agencies,
sewage and water treatment authorities, and water companies
in the locality in which the proposed mining will take place
of the application and provide a reasonable time for them to
submit written comments. Any person having an interest which
is or may be adversely affected or the officer or head of
any federal, state, or lccal governmental agency or
authority shall have the right to file written objections to
the proposed initial or revised application for permit or
major revision within 30 days of the applicant's published
notice. If written objections are filed and an ¢bjector

requests an informal conference, the department shall hold

—-48-
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an informal conference in the locality of the proposed
operation within 30 days of receipt of the reguest. The
department shall notify the applicant and all parties to the
informal conference of its decision and the reasons therefor
within 60 days of the informal conference. The department
may arrange with the applicant upon request by any party to
the administrative proceeding [for access to the proposed
mining area for the purpose of gathering information
relevant to the proceeding.

{7) The £filing of written objections or a request for
an informal conference shall not preclude the department
from proceeding with its review of the application as
specified in subsection (8},

(8) (a) The department shall review each
administratively complete application and determine the
acceptability of the application. During the review, the
department may propose modifications to the application or
delete areas from the application in accordance with the
requirements of B2-4-227. A complete application is
considered acceptable when the application is in compliance
with all of the applicable requirements of this part and the
regulatory program pursuant to this part.

{b} If the applicant significantly modifies the
application after the application has been determined

administratively complete in accordance with subsection (4&),
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the department shall under this section either deny the
application or conduct a new review, including an
administrative completeness determination, public notice.
and objection period.

{c) If an environmental impact statement is determined
to be necessary prior to making a permit decision, the
department shall complete and publish the final
environmental impact statement within 365 days of the date
of notice provided pursuant to subsection (5).

{d) Within 120 days after it determines that an
application is administratively complete, the department
shall notify the applicant in writing whether the
application is or is not acceptable. If the application is
not acceptable, the department shall set forth the reasons
why it is not acceptable, and it may propose modifications,
delete areas, or reject the entire application. All items
not specified as unacceptable in the department's
notification are presumed to be acceptable. If the applicant
revises the application in response to a notice of
unacceptability, the department shall review the revised
application and notify the applicant in writing within 120
days of the date of receipt whether the revised application
is acceptable. If the revision constitutes a significant
modification under subsection {(8}(b}), the department shall

conduct a new review, beginning with an administrative
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conpleteness determination.

{e) When the application is determined to be
acceptable, the department shall publish notice of its
determination once a week for 2 consecutive weeks in a
newspaper of general «circulation in the locality of the
proposed operation. Any person having an interest that is or
may be adversely affected may file a written objection to
the determination within 108 days of the department's last
published notice. If a written obiection is filed and an
objector requests an informal conference, the department
shall hold an informal conference in the locality of the
proposed operation within 20 days cf receipt of the request.
The department shall notify the applicant and all parties to
the informal conference of 1its decisicn and the reasons
therefor within 10 days of the informal conference.

{£} The department shall:

{i) hold a public information hearing prior to issuing

its decision to grant or deny a strip-mining or

underground-mining reclamation permit or major revision

application for the purpose of obtaining public comment on

the adeguacy of the water protection plan and the water

restoration and replacement financial assurance to

accomplish the purposes of this part if a hearing is

requested by a resident of this state. The department may

hold one hearing to satisfy the requirements of this
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subsection and the requirements of and rules adopted under

Title 75, chapter 1, parts 1 and 2.

{ii) no 1less than 30 days pricor to the hearing required

by subseckion (8){(£Y{i}), publish notice of the hearing in

newspapers of general circulatieon in the area to be affected

by the proposed mining operation and in the c¢ounty

newspapers of the county or counties that would be affected;

{iii) mail written notices of the hearing to water users

in the water protection area, as identified in_ the water

protection plan:

{iv) ensure that the water protection plan, the

department's assessment of the water protection plan, and

information supporting the department's determination of the

amount of the water restoration and replacement fFinancial

assurance are readily available for public review at the

time the department gives notice of the hearing provided for

in this subsection.

{3} The department shall prepare written findings
granting or denying the permit or major reviasion application
in whole or in part no later than 45 days from the date the
application is determined acceptable or from the publication
of the final environmental impact statement, whichever
cccurs later. However, if lands subiject to the federal lands
program are included in the application for permit or major

revision, the department shall prepare and submit written

R
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findings to the federal regulatory authority. 1If the
department's decision is to grant the permit, the department
shall issue the permit on the date of its written finding
or, 1f any federal concurrence is necessary, on the date
when such concurrence is obtained. If the application is
denied, specific reasons for the denial must be set forth in
the written notification to the applicant.

tg¥{h) If the department fails to act within the times
specified in this subsection (8), it shall immediately
notify the board in writing of its failure to comply and the
reasons for the failure to comply.

{$) The applicant, a landowner, Or any person with an
interest that is or may be adversely affected by the
department's permit decision may within 30 days of that
decision submit a written notice requesting a hearing by the
board. The notice must contain the grounds upon which the
requester contends that the decision is in error. The
hearing shall be held within 30 days of the request. For
purposes of a hearing, the board may order site inspections
of the area pertinent to the application. The board shall
within 20 days of the hearing notify the person who
requested the hearing, by certified mail, and all cther
persaons, by regular mail, of the findings and decisions. %No
person who presided at the informal conference may either

preside at the hearing or participate 1in the decision
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thereon.

{10) In addition to the method of operation, grading,
backfilling, subsidence stabilization, water control,
highwall reduction, topsciling, and reclamation requirements
of this part and rules adopted under this part, the
operator, consistent with the directives of subsection (1)
of this section, shall:

(a) bury under adequate £fill all toxic materials,
shale, mineral, or any other material determined by the
department to be acid producing, toxic, undesirable, or
creating a hazacd;

{b} as directed by rules seal off tunnels, shafts, or
other openings or any breakthrough of water creating a
hazard;

[€-3] impound, draina, or treat all runoff or underground
mine waters so as to reduce soil erosion, damage to grazing
and agricultural 1lands, and pollution of surface and
subsurface waters;

{d) remove or bury all meral, lumber, and other refuse
resulting from the operation;

{e) use explosives in connection with the operation
only in accordance with department regulations designed to
minimize noise, damage to adjacent 1lands, and water
pollution and ensure public safety and for other purposes;

(E£) adopt measures to prevent land subsidence unless

—54—
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the board approves a plan for inducing subsidence into an
abandoned operation in a predictable and contrcolled manner
with measures for grading, topsoiling, and revegetating the
subsided 1land surface. In order for a controlled subsidence
plan to be approved, the applicant must show that subsidence
will not cause a direct or indirect hazard to any public or
private buildings, roads, facilities, or use areas,
constitute a hazard to human life or health, or constitute a
hazard to domestic livestock or to a wviable agricultural
operation, or vwviolate any other restrictions the board may
consider necessary.

{g}) stockpile and protect from erosion all mining and
processing wastes until these wastes can be disposed of
accarding to the provisions of this part;

(h) deposit as much stockpiled waste material as
possible back into the mine voids upon abandonment in such
manner as tco prevent or minimize land subsidence. The
remaining waste material shall be disposed of as provided by
this part and the rules of the board.

[1) seal all portals, entryways, drifts, shafts, or
other openings between the surface and underground wmine
workings when no longer needed;

(j) to the extent possible using the best technology
currently awvailable, minimize disturbances and adverse

impacts of the operaticen on fish, wildlife, and related
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environmental wvalues and achieve enhancement of such
resources where practicable;

(k) minimize the disturbances to the prevailing
hydrologic balance at the mine site and in asseciated
offsite areas and to the quality and quantity of water in
surface water and ground water systems both during and after
strip~ or underground-coval-mining operations and during
reclamation by:

(i) avoiding acid or other toxic mine drainage by such
measures as, but not limited to:

(A) preventing or removing water from contact with
toxic-producing deposits;

(B) treating drainage to reduce toxic content which
adversely affects downstream water upon being released to
water courses;

{C) casing, sealing, or otherwise managing boreholes,
shafts, and wells and keeping acid or other toxic drainage
from entering ground and surface waters;

(i) (A) conducting strip— or underground-mining
cperations so as to prevent, to the extent possible using
the best technoiogy currently available, additional
contributions of suspended solids to streamflow or runoff
outside the permit area but in no event shall contributions
be in excess of requirements set by applicable state or

federal law;

—-56—
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(B} constructing any siltation structures pursuant to
{ii){a) of this subsection prior to commencement of strip-
or underground-mining operations, such structures to be
certified by a gqualified registered engineer to be
constructed as designed and as approved in the reclamation
plan;

(iii) cleaning out and removing temporary or large
settling ponds or other siltation structures from drainways
after disturbed areas are revegetated and stabilized and
depositing the silt and debris at a site and in a manner
approved by the department:

{iv) restoring recharge capacity of the mined area to
approximate premining conditions;

{v) avoiding channel deepening or enlargement in
operations requiring the discharge of water from mines;

(vi) preserving throughout the mining and reclamation
process the essential hydroleogic functions of alluvial
valley floors in the arid and semiarid areas of the country;
and

(vii) such ather actions as the department may
prescribe;

(1) conduct strip- or underground-mine operations in
accordance with the approved ceocal conservation plan:

{m} stabilize and protect all surface areas, including

spoil piles, to effectively contrel air pollution;
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{n) seal all auger heles with an impervious and
noncombustible material in order to prevent drainage except
where the department determines that the resulting
impoundment of water in such auger holes may create a hazard
to the environment or the public health and safety;

(o) develop contingency plans to prevent sustained
combustion;

{p) refrain from construction of recads or other access
ways up a streambed or drainage channel or in such proximity
to such channel so as to seriously alter the normal flew of
water;

(gq) meet such other criteria as are necessary to
achieve reclamaticon in accordance with the purposes of this
parct, taking into cons ideration the physical,
climatological, and other characteristics of the site;

(r) with regard to underground mines, eliminate fire
hazards and otherwise eliminate conditions which constitute
a hazard to health and safety of the public;

(s) locate openings for all new drift mines working
acid-producing or iron-producing coal seams in such a manner
as to prevent a gravity discharge of water from the mine.

(11) An operator may not throw, dump, pile, or permit
the dumping, piling, or throwing or otherwise placing any

overburden, stones, rocks, mineral, earth, soil, diret,

debris, trees, wood, logs. or any other materials or
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substances of any kind or nature beyond or cutside of the
area of land which is under permit and for which a bond has
been posted under 82-4-223, as amended, or place the
materials described in this section in such a way that
normal erosion or slides brought about by natural physical
causes will permit the materials to go beyond or outside of
that area of land. An operator shall conduct the strip- or
underground-mining operation in such a manner as to protect
areas outside the permit area."

Section 12. Section B82-4-2317, MCA, is amended to read:

~82—-4-237. Operator to file annual reports. (1) An
operator shall file an annual report with the department
within 30 days of the anniversary date of each permit. 1In
lieu of an annual report for each permit, the department may
allow the operator to file an annual report for each
operation on a date determined by the department. Included
within an annual report shall be:

{a) the name and address of the operator and permit
number or numbers;

{b} a report in such detail as the department shall
require, supplemented with maps, cross sections. or other
material indicating the extent to which mining operatlions

have been carried out, the progress of implementation of the

water protection plan, and the progress of all reclamation

work, including the type of planting or seeding, mixture and
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amount of seed, date of planting or seeding, and area of
land planted, the extent to which expectations and
predictions made in the original application have been
fulfilled and any deviation therefrom, and the number of
acres affected; and

fc) a revised schedule or timetable of operations, and

reclamation, protection, restoration or replacement of water

resources, and restoration of beneficial uses and an

estimate of the number of acres to be affected during the
next l-year period.

(2) Upon receipt of the annual report, the department
may make further ingquiry and request further information
and, if it does so, shall allow a reasonable oppertunity for
the operator to respond.

(3) When problem situations are revealed by review of
new information or as a result of field inspections, the
department may order such changes in the mining and

reciamation plans and the water protection plan as are

necessary to insure compliance with this part."
Section 13. sSection 82-4-238, MCA, is amended to read:
"82-4-238. Successor operator. Where one operator
succeeds another at an uncompleted operaticn, either by
sale, assignment, lease, or otherwise, the department may
release the first operator Efrom all liability under this

part as to that particular operation if both operators have
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been issued a permit and have ctherwise complied with the
requirements of this part, and the successor operator
assumes, as part of his obligation under this part, all
liability for the reclamation of the area of land and the

restoration or replacement of water resources and

restoration of beneficial uses affected by the former

operator,"
Section 14. section 82-4-239, MCA, is amended to read:

"B82-4-239. Reclamation and restoration or replacement

of water resocurces and beneficial uses by board. (1) The

board may have reclamation, restoration or replacement of

water resources, and restoration of beneficial uses work

done by its own employees or by employees of other
governmental agencies, soil congervation districts, or
through contracts with qualified persons. The board may
construct, operate, and maintain plants for the control and
treatment of water pollution resulting from mine drainage.
{2) Any funds or any public works programs available to
the board shall be wused and expended to reclaim and
rehabilitate lands that have been subjected to strip mining

or underground mining and to restore or replace water

IESOUICES and restore beneficial uses that have been

adversely affected by mining operations that have not been

reclaimed, and rehabilitated, or restored or replaced in

accordance with the standards of this part. The board shall
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cooperate with federal, state, and private agencies to
engage in cooperative projects under this section,

(3) Agents, employees, or contractors of the department
may enter upon any land Ffor the purpose of conducting
studies or exploratory work to determine whether such land
has been strip- or underground-mined and not reclaimed and

rehabilitated and whether water resources and beneficial

uses have been restored or replaced in accordance with the

requirements of this part and to determine the feasibility

of restoration, reclamation, abatement, control, ar
prevention of any adverse effects of past coal-mining

practices, or replacement of water resources. Upon request

of the commissioner, the attorney general shall bring an
injunctive action to restrain any interference with the
exercise of the right to enter and inspect granted in this
subsection.

(4) If the department makes a finding of fact that:

(a) 1land, or water resourcCes, or beneficial uses have

been adversely affected by past coal-mining practices; and
{b) the adverse effects are at a stage where in the
public interest action to restore, reclaim, abate, control,
replace, or prevent should be taken; and
{c) the owners of the land or water rescurces where
entry must be made to restore, reclaim, abate, control, er

prevent the adverse effects of past coal-mining practices,
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or replace water resources are not known or readily

available or the owners will not give permission for the
department or its agents, employees, or contractors to enter
upen such property to restore, reclaim, abate, contrsl, er
prevent the adverse effects of past coal-mining practices,

or replace water resgources;

then agents, employees, or contractors of the
department, after giving notice by mail to the owner, if
known, and any purchaser under contract for deed, if known,
or, if neither is known, by posting notice upon the premises
and advertising in a newspaper of general circulation in the
county in which the land lies, may enter upon property
adversely affected by past coal-mining practices and any
other property necessary for access to such mineral property
to do all things necessary or expedient to restore, reclaim,

abate, control, er prevent Lhe adverse effects of past

coal-mining practices, or replace water resources. This act

is not an act of condemnation of property or of trespass but
rather an exercise of the power granted by sections 1 and 2,
Article IX of the Montana constituticn.

{5) (a) Within & months after the completion of
projects to restore, reclaim, abate, control, or prevent
adverse effects of past coal-mining practices, _or replace

water resources on privately owned land, the department

shall itemize the money so expended and may file a statement

oo®

10

12
13
14
15
16
17
i8
19
20
21
22
21
24

25

LC 1897/01

therecf in the office of the c¢lerk and recorder of the
county in which the 1land lies, together with a notarized
appraisal by an independent appraiser of the value of the
iand hefore the restoration, reclamation, abatement,
control, e* prevention of

adverse effects of past

coal-mining practices, or replacement of water resources if

the money so expended shall result in a significant increase
in property value. Such statement constitutes a lien upon
the land. The lien may not exceed the amount determined by
the appraisal to be the increase in the market value of the
land as a result of the restoration, reclamation, abatement,
control, er prevention of the adverse effects of past

coal-mining practices, or replacement of water resources. No

lien may be filed against the property of any person, in
accordance with this subsection, who owned the surface prior
to May 2, 1977, and who neither consented to nor
participated in nor exercised control over the mining

operation which necessitated the reclamation, restoration or

replacement of water resources, or restoration of beneficial

uses performed under this part.

(b) The landowner may petition within 60 days of the
£iling of the lien to determine the increase in the market
value of the 1land as a result of the restoration,
reclamation, abatement, control, er prevention of the

adverse effects of past coal-mining practices, or
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replacement of water resources. The amount reported to be

the increase in value of the premises constitutes the amount
of the lien and shall be recorded with the statement herein
provided. Any party aggrieved by the decision may appeal as
provided by law.

{c} The lien provided in this section shall be recorded
at the office o©cf the county clerk and recorder. The
statement constitutes a lien upon the land as of the date of
the expenditure of the money and has priority as a lien
second only to the lien of real estate taxes imposed upon
the land,

(6) The board may acquire the necessary property by
gift or purchase or, Lf the property cannot be acquired by
gift or purchase at a reasonable cost, proceedings may be
instituted in the manner provided in Title 70, chapter 30,
against all nonaccepting landholders if:

{a) the property- is necessary for successful

reclamation, restoration or replacement of water resources,

or restoration of beneficial uses;

(b) the acquired land after restoration, reclamation,
abatement, control, or prevention of the adverse effects of

past coal-mining practices, aor replacement of water

resources will serve recreation and historic purposes or
conservation and reclamation purpeses or provide open space

benefits; and
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{c) permanent facilities such as treatment plants or
relocated stream channels will be constructed on the 1land
for the restoration, reclamation, abatement, contrel, os
prevention of the adverse effects of past strip- or

underground-coal-mining practices, or replacement of water

resources; or acquisition of coal refuse dispesal sites and
all coal refuse thereon will serve the purposes of this part
in that public ownership is desirable to meet emergency
situations and prevent recurrences of the adverse effects of
past coal-mining practices."

Section 15. section 82-4-240, MCA, is amended to read:

“82-4-240. Reclamation of lands after bond forfeited --

restoration or replacement of water resources after

financial assurance forfeited. In keeping with the

provisions of this part, the board may reclaim any affected
lands with respect to which a bond has been forfeited and

may restore or replace any affected water resources and

restore  any affected beneficial uses with respect to which

water restoration and replacement financial assurance has

been forfeited."
Section 16. Section B2-4-241, MCA, is amended to read:
"82-4-241. Receipts paid into general fund. Except for

bond and water restoration and replacement financial

assurance forfeiture moneys, all fees, penalties, and other

moneys available or paid to the department under the
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provisions of this part shall be placed in the state
treasury and credited to the general fund."
Section 17. Section 82-4-242, MCA, is amended to read:
"82-4-242. Funds received by board. The board may
receive any federal funds, state funds, or any other funds

for the reclamation of land, the restoration and replacement

of water resources, and restoration of beneficial uses

affected by strip mining or underground mining."

NEW SECTION. Section 18. Rights and obligations of
permittees and water users. (1) Following completion or
abandonment of permitted operations and completion of
reclamation, the permittee shall restore the hydrologic
balance and the gquality of water resources, replace the
quantity of water resources, and restore beneficial uses in
the water protection area to the approximate conditions that
prevailed prior to the commencement of the permitted
operations at no greater cost to water users, except that a
permittee is not required to restore or replace the guantity
of a water resource sclely to provide for the continuance of
a beneficial wuse if the permittee holds a water right that
is senior to that beneficial use and the permittee has
lawfully consumed or wused only the water to which the
permittee is entitled.

{2) For purposes cf enforcement of the water protection

plan, the department shall presume that water resources and
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beneficial uses in the water protection area have been
diminished or degraded by the permitted operation if the
number, location, quantity, rate of Fflow, quality, or
hydrologic characteristics of water resources in the water
protection area are diminished or degraded or if water users
in the water protection area are incurring higher costs in
obtaining or maintaining water resources for beneficial uses
than under the conditions that existed pricr to the
commencement of the permitted ocperations.

{3) A water user within the water protection area may
notify the permittee and the department by telephone, in
writing, or by both methods that a water resscurce or
beneficial use in the water protection area has been
diminished or degraded.

(4) The permittee shall restore or replace sufficient
water on a temporary basis to provide for the continuation
of a Dbeneficial use within the water protection area that
has been diminished or degraded until the water resocurce is
permanently restored or replaced or until the permittee
shows, pursuant to the requirements of subsection (9), that
the water resource, beneficial use, or both were not
diminished or damaged by the permitted aperations. Temporary
restoration or replacement of a water resource must be
accomplished within the following timeframes after the water

user has notified the permittee and the department as
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provided in subsection (3):

fa) 24 hours for purposes of providing water for
livestock, domestic use, municipal use, or instream flow;

{b) 72 hours for irrigation; and

{e) 7 days for any other beneficial use.

{(5) If the permittee fails to temporarily restore or
replace a water resource or restore a beneficial use or both
as provided in subsection (4), the department shall, with
the staff, equipment, and material under its control or by
contract with others, take necessary actions to restore or
replace the water resource, restore the beneficial use, or
both. The department shall keep a record of all necessary
expenses incurred in carrying out the work or activity
authorized by this subsection, including a reasonable charge
for the services performed by the state's personnel and the
state's equipment and materials used.

(6} The board shall by order notify the permittee and
his surety, if applicable, of actions taken to temporarily
restore or replace a water resource, restore a beneficial
use, or both. The order must state the amount of necessgary
expenses incurred by the department and a notice that the
amount is due and payable to the department by the permittee
and by the surety, if applicable. If the amount specified in
the order is not paid within 30 days after receipt of the

notice, the attcocrney general, upon request of the board,
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shall bring an action on behalf of the state in district
court. The surety 1is liable to the state to the extent of
the surety's financial participation in a water restoration
and replacement financial assurance mechanism provided by
the permittee pursuant to [section 8). The permittee is
liable for the remainder of the cost.

(7) Within 6 months of the date of notification by the
water user as provided in subsection (3}, unless a different
ctime is negotiated with the water user or unless the
permittee shows, pursuant to the requirements of subsection
{2}, that the water resource or beneficial use or both were
not diminished or degraded by the permittee's operations,
the permittee shall permanently restore or replace any
diminished or degraded water resource and shall permanently
restore any diminished or degraded beneficial wuse at the
same location where the water was beneficially used at no
greater cost to the water user than under conditions that
prevailed prior to the commencement o©f the permitted
operations.

(8) The permittee shall compensate water users for any
economic losses incurred by the diminishment or degradation
of a water resource, beneficial use, or both in the water
protection area that is not restcred or replaced within the
time established pursuant to subsection (4},

(%) The permittee may request a hearing subject to the
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provisions of the Montana Administrative Procedure Act and
may provide ev.dence to show that the alleged diminishment
or degradation of a water resource, beneficial use, or both
was not caused by the permitted operations.

{a) The permittee has the burden of showing by clear
and convincing evidence that the permitted operaticons did
not cause the diminishment or degradation of the water
resource, beneficial use, or both,

{b) A record must be made of the hearing and of all
evidence presented and testimony taken.

{c) Based upon the hearing record, the department shall
determine whether the water resource, beneficial use, or
both were diminished or degraded by the permitted
operations.

{d) Either the permittee cor the water user may regquest
that the department reconsider 1its determination. The
department’'s response to a request to reconsider 1is the
final agency decision.

(e} If the department finds that the diminishment or
degradation of a water resource, beneficial use, or both was
not caused by a permitted operation wunder this part, the
department may order the water user t¢ vreimburse the
permittee for the costs the permittee incurred in
temporarily or permanently resteoring cor replacing the

diminished or degraded water resource or in restoring the

_71_

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1897/01

beneficial wse. If the department determines that the
diminishment or degradation of a water resource, beneficial
use, or both was caused by a permitted operation under this
part, the permittee shall reimburse the water user Ffor the
costs the water user incurred to participate in the hearing
provided for in this subsection.

NEW SECTION. Section 19. Rights of water users outside
a water protection area. (1) At any time after receipt of
the application for an operating permit, the department may
expand water monitoring beyond the water protection area
boundaries proposed in the application. The applicant or
permittee shall pay the costs of any additional moniteoring
that the department determines is necessary to ensure
protection of water resources that may be adversely affected
by the proposed or permitted operaticns.

{2) A water user who depends upon a water resource or
who has a beneficial use that is located outside the water
protection area boundaries proposed in the permit
application or the boundaries established by the board
through permit review and issuance may request that the
department expand water monitoring beyond the water
protection area boundaries to include that water resocurce,
beneficial use, or both. The water user must provide a
written statement of the reasons for the reguest, including

supperting information to explain why the water user
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believes that the water resocurce, beneficial use, or both
may be diminished or degraded by the proposed or permitted
operations.

{3) The water user has the burden of showing by clear
and convincing evidence that water monitoring should be
expanded beyond the water protection area boundaries, except
that the permittee has the burden of showing that water
monitoring should not be expanded if the water user
demonstrates that the water resource or beneficial use in
question has been diminished or degraded based upon a
comparison of the characteristics of the water resource or
beneficial use prior to and after the commencement of the
permitted operations. The water user is not required to show
that the permitted operations caused the diminishment or
degradation of the water resource or beneficial use.

{4) Either the water user or the permittee may request
that the department reconsider its decision on the water
user's request to expand water monitoring. The department’s
response to a request tc reconsider is the final agency
decision,

{5) Within 180 days after a decision to expand water
monitoring beyond the boundary of a water protection area,
the department shall decide whether to formally expand the
boundaries of the water protection area to include the water

resource, beneficial use, or both that were the subject of a
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water user's request pursuant to subsection {(2), unless the
water user agrees to an extension of time to allow
additional monitoring to occur before the department makes
its decision.

(6) Either the water user or the applicant or permittee
may reguest that the department reconsider its decision on
whether to expand the boundary of a water protection area.
In instances where, pursuant to subsection (3), a water user
has demonstrated that a water resource, beneficial use, or
both have been diminished or degraded, the permittee has the
burden of showing by clear and convincing evidence that the
water protection area should not be expanded.

(7) A water user who depends upon a water resoQurce or
who has a beneficial wuse that 1is included within the
expanded boundaries of a water protection area is entitled
to all of the rights and obligations of water users included
within the original boundaries of the water protection area.

Section 20. Section B2-4-251, MCA, is amended to read:

"82-4-251. Noncompliance —- suspension of permits. (1)
The commissioner ©r an authorized representative of the
department shall, if he determines on the basis of an
inspection that any condition or practices exist or that the
permittee is in violation of any reguirement of this part or
any permit condition required by the part that creates an

imminent danger to the health or safety of the public or is

_74-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1897/01

causing or can reasonably be expected to cause significant
and imminent environmental harm to land, air, or water
resources, immediately order cessation of the operation or
the portion thereof relevant to the condition, practice, or
violation. The cessation order remains in effect until the
commissioner or his authorized representative determines
that the condition, practice, or violation has been abated
or until modified, vacated, or terminated by the
commissioner or his authorized representative pursuant to
subsection (5). If the commissioner or his autharized
representative finds that the ordered cessation of the
operation, or any portion thereof, will not completely abate
the imminent danger tc the health or safety of the public or
the significant and imminent environmental harm to land,
air, or water resources, he shall in addition to the
cessation order impose affirmative obligations regquiring
whatever steps the commissioner or his authorized
representative considers necessary to abate the imminent
danger or the significant eavironmental harm.

(2) Wwhen, on the basis of an inspection, the department
determines that any permittee 1s in violation 0f any
requirement of this part or any permit condition reguired by
this part which does not create an imminent danger to the
health or safety of the public or cannot be reasonably

expected to cause significant and imminent environmental
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harm to land, air, or water resources, the c¢commissioner or
authorized representative shall issue a notice to the
permittee or his agent £fixing a reascnable time, not
exceeding 90 days, for the abatement of the viclation and
providing opportunity for public hearing. if, upon
expiration of the period of time as originally fixed or
subsequently extended, for good cause shown and upcn the
written finding of the commissioner or his anthorized
representative, the commissioner or his authorized
representative finds that the violaticn has not been abated,
he shall immediately order a cessation of the cperation or
the portion therecf relevant to the violation. Such
cessation order remains in effect until the commissioner or
his authorized representative determines that the vielation
has been abated or until modified, vacated, or terminated by
the commissicner or his authorized representative pursuant
to subsection (5). In the crder of cessation 1issued under
this subsection, the commissioner shall determine the steps
necessary to abate the violation in the most expeditious
manner possible and shall include the necessary measures in
the order.

(3) When, on the basis of an inspection, the
commissioner or his authorized representative determines
that a pattern of viclaticns of any reguirements of this

part or any permit conditions regquired by this part exists
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or has existed and if the commissioner or his authorized
representative also finds that such violations are caused by
the unwarranted failure of the permittee to comply with any
requirements of this part or any permit conditions or that
such violations are willfully caused by the permittee, the
commissioner or his authorized representative shall
forthwith issue an order to the permittee to show cause as
to why the permit should not be suspended or revoked and
shall provide opportunity for a public hearing. If a hearing
is requested, the commissioner shall inform all interested
parties of the time and place of the hearing. Upon the
permittee's failure to show cause as to why the permit
should not be suspended or revoked, the commissioner or his
authorized representative shall forthwith suspend or the

board shall revcke the permit. When a permit has been

revoked, the beoard may order the performance bond or the

water restoration and replacement financial assurance, oOF

both, forfeited.

(4) Any additional permits held by an operator whose
mining permit has been revoked shall be suspended and the
operator is not eligible to receive another permit or to
have the suspended permits reinstated until he has complied

with all the requirements of thls part in respect to former

permits issued him. An ogperator who has forfeited a bond or

water restoration and replacement financial assurance or has
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vioclated federal or state mine reclamation laws or rules, as

determined by the department based on information supplied

by any perscn, is not eligible to receive another permit

unless:

{(a) the 1land where a viclation occurred in this state

or_the land for which the bond was forfeited has been

reclaimed or the water rescurces affected by the violation

or for which the financial assurance was forfeited have been

restored or replaced without cost to the state; or

(b} the operator has paid into the reclamation account
a sum together with the value of the bond the board finds

adequate to reclaim the lands or the wvalue of the water

restoration and replacement financial assurance the beard

finds is adequate to restore or replace the water resgurces

and any additicnal expenses incurred by the board that the

bond or financial assurance is insufficient to cover.

(5) Notices and orders issued pursuant to this section
shall set forth with reasonable specificity the nature of
the violation and the remedial action required, the pericgé
of time established for abatement, and a reasonable
description of the portion of the operation to which the
notice or order applies. Each notice or order issued under
this section shall be given promptly to the permittee or his
agent by the department or the commissioner or his

authorized representative who issues the notice or order.
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All such notices and orders must be in writing and be signed
by the author zed representatives. Any notice or order
issued pursuant to this section may be modified, vacated, or
terminated by the commissioner or his authorized
representative, provided that any notice or order issued
pursuant te this section that requires cessation of mining
by the operator expires within 30 days of actual notice to
the operator unless a public hearing is held at the site or
within such reasonable proximity to the site that any
viewings of the site can be conducted during the course of
public hearing.

(6) A person 1issued a notice or an order of cessation
pursuant to this secticn or any person having an interest
that is or may be adversely affected by an order or by
modification, vacation, or termination of an order may apply
to the department for review of that corder within 30 days of
its issuance or within 30 days of its modification,
vacaticon, or termination. Upon receipt of the application,
the department shall make an investigation. The
investigation shall provide an opportunity for public
hearing at the request of the applicant or the perscn having
an interest who is or may be adversely affected to enable
the applicant or the person to present information relating
to the issuance and continuance of the notice or order or

the modification, vacation, or termination of it. The filing
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of an application for review under this subsection may not
operate as a stay of any otder or notice. The department
shall make findings of fact and issue a written decision
incorporating an order vacating, affirming, modifying, or
terminating the order.

{7) Whenever an order is issued under this section or
as the result of any administrative proceeding under this
part, at the request of any person, a sum equal to the
aggregate amount of all costs, expenses, and attorney fees
as determined by the department to have been reasonably
incurred by such person £for or in connection with his
participation in such proceedings, inciuding any judicial
review of agency actions, may be assessed against either
party as the court, resulting from judicial review, or the
department, resulting from administrative proceedings,
considers proper.

(8) In order to protect the stability of the land, the
commissioner or his authorized representative shall order
cessation of underground coal mining under urbanized areas,
cities, towns, and communities and adjacent te industrial or
commercial buildings, major impoundments, or permanent
streams if he finds imminent danger to inhabitants of the
urbanized areas, cities, towns, and communities."

Section 21. Section 82-4-252, MCA, is amended to read:

"82-4-252, Mandamus. (1) A resident of this state or
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any person having an interest which is or may be adversely
affected, with knowledge that a requirement of this part or
a rule adopted under this part is not being enforced or
implemented by a public officer or employee whose duty it is
to enforce or implement the requirement or rule, may bring
the failure to enforce to the attention of the pubite

officer-or-aemptoyee commissioner and to the permittee by a

written statement under oath that shall state the specific
facts of the failure to enforce the requirement or rule.
Knowingty-—-making—--faise--scatements—-or--charges—-in--the
nffidavit-subiecta—the-affiant—to--panatties—-prescribed-—in
45-3-202<

{(2) Within 10 days of receipt of the affidavit, the

department shall inspect the operation and location named in

the written statement and, based upon the inspection, the

commissioner shall issue a written response to the person

who filed the written statement and provide a copy to the

permittee, stating whether the commissioner agrees or

disagrees that a viclation has taken place.

{3) If the pub}ie--officer--er--empioyee-—negiects——or
refuses--for-—gn--unreasonabre——time--after—-receipe--of-the
skatement-to-enforce-or—impiement-the--requirement--or--rukte

commissioner determines that there is neo violation, the

resident or person having an interest whieh that is or may

be adversely affected may appeal the commissioner's
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determination to the board or bring an action of mandamus in

the district court of the first judicial district of this
state, in and for the county of Lewis and Clark, or in the
district court of the county in which the land is located.

If the commissioner fails to respond within 10 days of

receipt of the written statement, the resident or person

having an interest that is or may be adversely affected may

either proceed with an appeal to the board or bring an

acticn of mandamys as though the commissioner had decided

that no violation ocecurred.

{4) The court, if it finds that a regquirement of this
part or & rule adopted under this part is not being
enforced, shall:

(a) order the publticofficer-or-empiteyee—whose-duty-—-it
t3-—to--enforce--the--requirement--or——rnie commissioner to

perform his duties. If he fails to do 35, the pubite-officer

or—emplioyee-shatt commissioner must be held in contempt of
court and is subject to the penalties provided by law.

{b) reguire the commissioner to order the permittee who

was found to be in violation of this part or a rule adopted

pursuant to this part to reimburse the person who brought

the complaint for all of the costs the person incurred in

appealing the commissioner's decision, bringing an action of

mandamus, or both. If the department is unable to secure

reimbursement of the person's costs Efrom the permittee
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within 60 days of the date of the board's decision on an

appeal or the wourt's decision on_an action of mandamus, the

department shall reimburse the citizen, provided that the

department may continue to attempt to obtain reimbursement

From the permittee.

faf——Any--person——hav&ng——an——interest—thnt-is—et—may-be
udverse%y-affeeted—mny—commence—a—civi1—act§en—-on-—hé=—-own
bchaié-—bo——eampe1~vcamplinnee-—with-—ehis--patb-against—any
persoa—Ear—the—vioietien—oé—thia—paft—or-any—ru}e7-arder7—or
parmit--issued--hereunders--Howevery-—no—-sueh--actien---may
commences

fn7--préot--tc——GB--dny:——aEber-—the-pia&ntiff~ha=—g&ven
notice-in—writing—tOA—thc--departmentn’and--to——the--uiieged
vialators-ar

tb}--if--the—-department-has-commenced-and-ts-diitgeneciy
proseeuting—a—civil—actéon—to-require*—cempiiance-—with-~the
provisiona—of-this-part-ef—uny—ruie7-erder7—or—permit—issued
hereunders

(5) Bny person may intervene as a matter of right in

any—sueh a civil action brought under this section.

(6) Nothing in this section restricts any right that
any person may have under any statute or common law to seek
enforcement of this part or the rules adopted hereunder or
to seek any other relief.

¢4¥(7) Any perscn who is injured in his person or
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property through the viclation by any operator of any rule,
order, or permit issued pursuant to this part may bring an
action for damages (including reasonable attorney and expert
witness fees) only in the county in which the strip- or
underground-coal-mining operation complained of is located.
Nothing in this subsection affects the rights established by
or limits imposed under chapter 71 of Title 39.

+5¥{8) Fhe-courts—in-issuing-any--£finat--order--in-—any
action-—brevght-—pursuant-+to—subsection-+Iyr-may-award-costs
of-tttigatien-tincivding-attorney-and-expart-—-witness--famasy
to——any--party--whenever--the-court-determines-such-award-is
apprapeiates The court may, if a temporary restraining order
or preliminary injunction is sought, reguire the filing of a
bond or equivalent security in accordance with the Montana

Rules cf Civil Procedure."”

Section 22. section 82-4-253, MCA, is amended to read:

"82-4-253. Suit for damage to water supply. (1) An
owner of an interest in real property who obtains all or
part of his supply of water for domestic, agricultural,
industrial, or other legitimate use £rom—--an--underground
seurce--sther—than-a-sebtervranean-scream—having-a-permanenty
distinerr-and-ktnewn—ehanne: may sue an operator to recover
damages for contamination, diminution, or interruption of
the water supply, proximately resulting from strip mining or

underground mining.
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(2) Prima facie evidence of injury in a suit under this
subsection is established by the vremoval of coal or
disruption of overlying aquifer from designated ground water
areas as prescribed in Title 85, chapter 2, part S. If the
area is not a designated ground water area, a showing that
the coal or overlying strata 1s an aquifer in that
geographical location and that the coal or the ogverlying
strata has been removed or disrupted shifts the burden to
defendant (operatoer) to show that plaintiff's (owner's)
water supply was not injured thereby.

{3y An owner of water rights adversely affected may
file a complaint detailing the loss of his water in quality
and gquantity with the department. Upon receipt of this
complaint the department shall:

fa} investigate the complaint using all available
information including monitoring data gathered at the mine
site;

{b) reguire the defendant (operator) to install such
monitoring wells or other practices that may be needed te
determine the cause of water loss, if there is a 1loss, in
terms of quantity or quality;

(c) issue within 90 days a written finding specifying
the cause of the water loss, if there is a loss, in terms of
quantity or guality;

{d) order the mining operator in compliance with
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chapter 2 of Title 85 to replace the water immediately on a
temporary basis to provide the needed water and within a
reasonable time, replace the water in 1like guality,
quantity, and duration, if the loss is caused by the surface
coal mining operation; and

(e} order the suspension of the operator's permit Efor
failure to replace the water, until such time as the
operator provides substitute water.

(4) A servient tracht of land is not bound to receive
surface water contaminated by strip mining or underground
mining on a dominant tract of land, and the owner of the
servient tract may sue an operator to recover the damages
proximately resulting from the natural drainage £rom the
dominant tract of surface waters contaminated by strip
mining or underground mining on the dominant tract.

(S) This section and 82-4-252 dc not create, mcdify, cor
affect any right, 1liability, or remedy other than as
expressly provided.

{6) The provisions of [sections 1 through 23] supersede

the provisions of this section for operations permitted

after October 1, 1991."

NEW SECTION. Section 23. Rulemaking. The department

shall adopt:

(1} interim rules to implement [sections 1 through 22]

to be 1n place no later than Qctober 1, 1991; and
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{2) £inal rules to implement {secticns 1 through 22] to
be in place no later than July 1, 1992.

NEW SECTION. Section 24. codification instruction,
[Sections 8, 18, 19, and 23] are intended to be codified as
an integral part of Title 82, chapter 4, part 2, and the
provisions of Title 82, chapter 4, part 2, apply to
[sections 8, 18, 19, and 23].

NEW SECTION. Section 25. Sseverability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in cone or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 26. Applicability. [This act]
applies to proceedings begun after October 1, 1981.

NEW SECTION. Section 27. Effective date. [This act] is
effective on passage and approval.

-End-
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In compliance with a written request, there is hereby submitted a Fiscal Note for HB0956, as introduced.

DESCRIPTION OF PROPOSED LEGISIATION:

An act to generally revise strip-mining and underground-mining reclamation laws to provide for protection of water resources
and for the restoration and replacement of water resources and beneficial uses of water that are diminished or degraded by

permitted mining operations; establishing a water restoration and replacement financial assurance requirement; establishing
administrative procedures; revising mandamus procedures.

ASSUMPTIONS:

1. The 5.00 FTE required for the current workload and recommended by the appropriations subcommittee will be approved.

2. HB0956 would require an additional 1.00 FTE hydrologist (grade 15) and 1.00 FTE economist (grade 15}.

3. HB0956 provides for the submission, evaluation, additional reporting and bonding of a water protection area. The two staff
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would provide the additional services associated with the increased baseline data, the additional reports, the special bond
and assurance documents and citizen complaint responses. All the work these FTE would perform is above and beyond what
is currently required for hydrologic review and bond tracking.

Rapid response costs for water complaints would be funded from the Governor’'s environmental contingency account.

Volume of data to be analyzed would greatly increase (double for baseline and about 20 additional years for bond release),
Hearings officers would be required for one protracted hearing per year.

The department must reimburse a person for the cost of an appeal if the permittee fails to pay within 60 days.

The department will recover $16,000 per year from mining applicants for "contractor and employee expenses of the department
that are necessary to provide for timely and adequate review of the water protection plan.

FISCAL IMPACT:

see next page
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FISCAl IMPACT:
Departiment of State lands;

FY 97
Current Law Proposed Law Difference
FTE 0 - 2.00 2.00
Personal Services 0 68 086 68,086
Operating Costs 0 20,600 20,600
Equipment 0 11,080 11.080
Total 0 99 766 99,766
Funding:
"General Fund 0 25,130 25,130
Mining App. Fees {(02) 0 16,000 16,000
Federal Special 0 58.636 58,636
Total 0 99,766 99,766
Revenues: ‘
Mining App. Fees (02) 0 16,000 16,000
General Fund Impact - (25,130)

LONC _RANGE EFFECTS OF PROPOSED LFGISTATIGN:

Current Law

Qo SO0

[} (o B R

FY 93 _
Proposed Law Difference
2.00 2.00
68,086 68,086
20,600 20,600
4] 0
88,686 88,686
21,806 21,806
16,000 16,000
50.880 50,880
88,686 88,686
16,000 16,000
{21,806)

Department expenditures for the implementation would remain relatively constant for the program in future years.

HB 75%
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AFPPROVED BY COMM. GN
NATURAL RESOURCES

HOUSE BILL NO. 956

INTRODUCED BY O'KEEFE, PECK, REAM, HARPER, YELLOWTAIL

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE
STRIP-MINING AND UNDERGROUND-MINING RECLAMATION LAWS TO
PROVIDE FOR PROTECTION OF WATER RESOURCES AND FCR THE
RESTORATION ANB OR REPLACEMENT OF WATER RESOURCES AND

RESTORATION AND CONTINUATION OF BENEFICIAL USES OF WATER

THAT ARE DIMINISHED OR DEGRADED BY PERMITTED MINING
QPERATIONS; ESTABLISHING A WATER RESTORATION AND REPLACEMENT
FINANCIAL ASSURANCE REQUIREMENT; ESTABLISHING ADMINISTRATIVE
PROCEDURES; REVISING MANDAMUS PROCEDURES; AMENDING SECTIONS
82-4-202, 82-4-203, 82-4-205, 82-4-206, 82-4-221, 82-4-222,
82-4-223, 82-4-225, 82-4-227, 82-4-231, 82-4-237, B82-4-238,
82-4-239, B82-4-240, B2-4-241, 82-4-242, B2-4-251, 82-4-252,
AND 82-4-253, MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE
AND AN APPLICABILITY DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill to
provide guidance to the department of state lands for the
adoption of rules to establish requirements for the content
of water protection plans, +nterpret——the--definirion-of

benefieial-——useas——af--warery; PROVIDE CRITERIA FOR THE

ESTABLISHMENT OF BOUNDARIES OF WATER PROTECTION AREAS,

@M Legiszative Council
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define the types of department expenses that may be included
in calculating the water resources assessment fee, and
define the terms and conditions of financial assurance
mechanisms.

The department shall adopt rules that define the
specific subjects, types of data, and level of water
monitoring that an applicant for a strip-mining or
underground-mining reclamation permit must include in the
2-year baseline study of water resources, the hydrologic
balance, and beneficial uses within a water protection area.
The information ccllected by the applicant must be
sufficient to allow the department to assess the cumulative
impacts of the proposed operations upon the hydrologic
balance, quantity, and quality of water resources and upon
beneficial uses in the water protection area. The
department's rules must identify the specific types of
analysis an applicant must prepare to provide an adequate
assessment of the consequences of proposed mining operations
upon water resources and beneficial uses, the potential for
restoration or replacement of water resocurces and beneficial
uses that may be diminished or degraded by the proposed
operations, and the estimated costs of restoration anmd OR
replacement of the water rescurces and beneficial uses.

The department shall also adopt rules to clarify how an

applicant shouid coordinate and integrate the collection and

-2- HB 956
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presentation of information on water resources and
beneficial uses that is required in a water protection plan
pursuant to {section 6] with other water-related information
and analysis tlat 1s required by other provisions of Title
82, chapter 4, part 2.

Fhe--departmentis--rules-must-define-the-characteristies
ef-significane-aesthetie--vatues--and-—-significane--witdiife
habitat-—that--are-defined-in-{tsection-2{-as-beneficrat-uses
af-—water--ressureess--Signtficant--wiidiife——habitat-——mast
incinde——-habitat---foar—--seare---and--federatiy--designaced
threatened--and--endangeread--species--and--aii--species---of
witdiife-—mnd--fish--ehat-are-ciassified-as-game-species—and
for-which-iicenses-are-required-for-hunting-and--£fishing-—in
the-stares

{Section 7(1)] authorizes the department to assess a
water resources assessment fee not to exceed the actual
amount of contractor and employee expenses of the department
to provide for timely and adegquate review of the water
protection plan AND TO INVESTIGATE COMPLAINTS PURSUANT TO

82-4-253(3). The department’s rules should authorize the use

of the money collected from the water resources assessment
fee for expenses, such as for hiriné temporary employees and
contracted consultants and data collection and analysis.

In adopting rules to set forth the specific terms and

conditions of financial assurance mechanisms authorized by

-3- HB 956

10
11
12
13
14
15
16
17
is
19
20
21
22
23
24

25

HB 0956/02

[section 8}, the department should consult and to the
greatest extent practicable rely upon concepts and
regquirements contained in rules 16.44.801 through 16.44.823,

Administrative Rules of Montana.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 82-4-202, MCA, is amended to read:
"82-4-202, Policy —— findings. {1) It is the declared

policy of this state and its people to:

(a) maintain and improve the state's clean and
healthful environment for present and future generations;

{b) preotect its environmental life-support system £from
degradation;

(c) prevent unreasonable -degradaticon of 1its natural
resources;

{(d) restore, enhance, and preserve its scenic,
historic, archaeologic, scientific, cultural, and
recreational sites;

{e) demand effective reclamation of all lands disturbed
by the taking of natural resources and maintain state

administration of the reclamation pragram;

(f) provide for the restoration or replacement of water

resources and restoration of beneficial uses of water at no

increased cost to water users if those resources and uses

are diminished or degraded as a result of strip mining or

—g- HB 956
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underground mining of coal;

{9) require the legislature to provide £for proper
administration and enforcement, create adequate remedies,
and set effective requirements and standards (especially as
to reclamation of disturbed lands) in order to achieve the
aforementioned objectives; and

tg¥(h) provide for the orderly development of coal
resources through strip or underground mining to assure the
wise use of these resources and prevent the failure to
conserve coal.

{2) The legislature hereby finds and declares that:

{a) in order to achieve the aforementioned policy
objectives, promote the health and welfare of the people,
control erosion and pollution, protect domestic stock and
wildlife, preserve agriculitural and recreational
productivity, save cultural, historic, and aesthetic values,
and assure a long-range dependable tax base, it is
reasonably necessary to require, after March 16, 1973, that
all strip-mining and underground-mining coperations be
limited to those for which 5-year permits are granted, that
no permit be issued wuntil the operator presents a
comprehensive plan for land reclamation and restoration, a

i

water protection plan, and a c¢val conservation plan,

together with an adequate performance bond and water

restoration and replacement financial assurance, and the
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ptan~-is plans are approved, that certain other things must
be done, that certain remedies are available, that certain
lands because of their unigque or unusual characteristics may
not be strip~mined or underground-mined under any
circumstances, all as more particularly appears in the
remaining provisions of this part, and that the department
be given authority to administer and enforce a reclamation
program that complies with Public Law 95-87, the Surface
Mining Contreol and Reclamation Act of 1977, as amended;

{b) this part be deemed to be an exercise of the
authority granted in the Montana constitution, as adopted
June 6, 1972, and, in particular, a response to the mandate
expressed in Article IX thereof and also be deemed to be an
exercise of the general police power to provide for the
health and welfare of the people.”

Section 2. section 82-4-203, MCA, is amended to read:

"82-4-203. Definitions. Unless the context requires
otherwise, in this part the following definitions apply:

(1) "Abandoned" means an operation where no mineral is
being produced and where the department determines that the

operation will not continue or resume,

{2) "Alluvial wvalley flocor" means the unconsclidated
stream-laid deposits holding streams where water
avallability i3 sufficient for subirrigaticn or flood

irrigation agricultural activities: but the term does not
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include upland areas which are generally overlain by a thin
veneer of colluvial deposits composed chiefly of debris from
sheet erosion, deposits by unconcentrated runcff or slope
wash, together with talus, other mass movement accumulation,
and windblown deposits.

(3} "Aquifer" means any geclogic formation or natural
zone beneath the earth's surface that contains or stores
water and transmits it from one point to another in
quantities which permit or have the potential to permit
economic development as a water source.

(4) "Area of land affected" means the area of land from
which overburden is to be cor has been removed and upon which
the overburden is to be or has been depecsited and includes
all land overlying any tunnels, shafts, or other excavations
used to extract the mineral, lands affected by the
construction of new railroad 1lcops and roads or the
improvement or wuse of existing railrcad leops and rcads to
gain access and to haul the mineral, processing facilities
at ar near the mine site or other mine associated
facilities, waste deposition areas, treatment ponds, and any
other surface or subsurface disturbance associated with
strip mining or underground mining, and all activities
necessary and incident to the reclamation of such
operations.

{5) "Bench" means the ledge, shelf, table, or terrace
g
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formed in the contour methed of strip mining.

{6) "Beneficial uses” means those beneficial uses of

water resources defined in 85-2-102(2} and-sehar-uses-ef

water--ressgrees——phat--inetgde-—bue-—are--pete--limited-—-to

maintenance-of-mintmum-sereamfiows;-pnbiie-and-private—water

ieases;———significant--—-aesthetic-—vatues;—-and——significant

witdiitfe-habttae,

t6%+(7) "Board" means the board of land commissioners
provided for in Article X, section 4, of the constitution of
this state.

+#¥(8) "Coal conservation plan" means the planned
course of conduct of a strip- or underground-mining
operation to include plans for the removal and utilizaticn
of minable and marketable coal located within the area
planned to be mined.

+83(9) “Coal preparation” means the chemical or
physical processing of coal and its cleaning, concentrating.
or other processing or preparation. The term does not mean
the conversion of coal to another energy form or to a
gaseous or liquid hydrocarbon, except for incidental amounts
that do not leave the plant, nor does the term mean
processing for other than commercial purposes.

€93(10) "Coal preparation plant" means a commercial
Eacility where coal is subject to coal preparation. The term

includes commercial facilities associated with coal

_a- HB 956



10
11
12
13
14
15
16
17
is
19
20
21
22
23
24

25

HB 0956/02

preparation activities but is not limited to loading
buildings, water treatment facilities, water storage
facilities, settling basins and impoundments, and coal
processing and other waste dispcsal areas.

t383(11) "Commissioner" means the commissioner of state
lands provided for in 2-15-32012.

¢2:y(12) "Contour strip mining" means that strip-mining
method commonly carried out in areas of rough and hilly
topography in which the coal or mineral seam outcrops along
the side of the slope and entrance is made to the seam by
excavating a bench or table cut at and along the site of the
seam outcropping with the excavated overburden commonly
being cast down the slope below the mineral seam and the
operating bench.

+¥2¥(13) "Degree" means from the horizontal and in each
case is subject to a tolerance of 5% error.

t33¥(14) "Departmént" means the department of state
lands provided for in Title 2, chapter 15, part 32.

t34¥(15) "Failure to conserve coal" means the nonremoval
or nonutilization of minable and marketable ccal by an
operation, provided that the nonremoval or nonutilization of
minable and marketable coal in accordance with reclamation
standards established by the department shall not be
considered failure to conserve coal.

t3¥5¥(16) "Fill bench" means that portion of a bench or
P
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table which is formed by depositing overburden beyond aor
downslope from the cut section as formed in the contour
method of strip mining.

£36%(17) "Imminent danger to the health and safety of
the public" means the existence of any condition or practice
or any vwvioclation of a permit or other requirement of this
part in a strip- or underground-coal-mining and reclamation
operation that could reasonably be expected to cause
substantial physical harm to persons outside the permit area
befocre such condition, practice, eor viclation can be abated.
A reasonable expectation of death or serious injury before
abatement exists if a rational person, subjected to the same
conditions or practices giving rise to the peril, would not
expose himself or herself to the danger during the time
necessary for abatement.

t+7+(18) "Marketable coal" means a minable coal that is
economically feasible to mine and is fit for sale in the
usudal course of trade.

t38¥(19) "Method of operation" means the method or
manner by which the cut, open pit, shaft, or excavation is
made, the overburden is placed or handled, water is
contrclled, and other acts are performed by the operator in
the process of uncovering and removing the minerals that
affect the reclamation of the area =of land affec:ed.

t¥94(20) "Minable coal" means that coal which can be
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removed through strip- or underground-mining methods
adaptable to the location that coal is being mined or is
planned to be mined.

+28+(21) "Mineral" means coal and uranium.

t2%4(22) “"Operation" means all of the premises,
facilities, railroad loops, roads, and equipment used in the
process [+34 producing and removing mineral from and
reclaiming a designated skrip-mine or underground-mine area,
including coal preparation plants, and all activities,
including excavation incident thereto, or prospecting for
the purpose of determining the location, gquality, or
quantity of a natural mineral deposit.

€22¥(23) "Operator" means a person engaged in strip
mining or wunderground mining who removes or intends to
remove more than 10,000 cubic yards of mineral or overburden
Qr a person engaged in coal mining who removes or intends to
remove mcore than 250 tons of coal from the earth by mining
within 12 consecutive calendar months in any one location or
2 peérson engaged in operating a coal preparation plant.

t233{24) "Overburden" means all of the earth and other
materials which lie above a natural mineral depcesit and also
means such earth and other material after removal from their
natural state in the process of mining.

t24}3(25) “"Person” means a person, partnership,

corporation, association, or other legal entity or any
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political subdivision or agency of the state or federal
government .

+25¥(26) "Prime farmland" means that land previously
prescribed by the United States secretary of agriculture on
the basis of such factors as moisture availability,
temperature regime, chemical balance, permeability,
surface-layer composition, susceptibility to flooding, and
erosion characteristics and which historically has been used
for intensive agricultural purposes and as defined in the
Federal Register.

t263(27) "Prospecting” means the removal of overburden,
core drilling, constructicn of reads, or any other
disturbance of the surface for the purpose of determining
the location, quantity, or gquality of a natural mineral
deposit.

+27+(28) “Reclamation” means backfilling, subsidence
stabilization, water control, grading, highwall reducticn,
topsciling, planting, revegetation, and other work to
restore an area of land affected by strip mining or
underground mining under a plan approved by the department.

+28¥3(29) "Remining" means conducting surface ccal mining
and reclamation operations that affect previously mined
areas (for example, the recovery of additional mineral from
existing gob or tailings piles}).

t23¥{30) “Strip mining" means any part of the process
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followed in the production of mineral by the opencut method,
including mining by the auger method or any similar method
which penetrates a mineral deposit and removes mineral
directly through a series of openings made by a machine
which enters the deposit from a surface excavation or any
other mining method or process in which the strata or
overburden is removed+or displaced in order to recover the
mineral. For the purposes cof this part only, strip mining
alsc includes remining and ccal preparation. The terms
"remining" and "coal preparation” are not included in the
deEinition of "strip mining® for purposes of Title 15,
chapter 35, part 1.

t38¥(31) “"Subsidence" means a vertically downward
movement of overburden materials resulting from the actual
mining of an underlying mineral deposit or associated
underground excavations.

€3%3(32) "Surface owner" means a person who holds legal
or equitable title to the land surface and whose principal
place of residence is on the land ar who personalily conducts
farming or ranching operations upon a farm or ranch unit to
be directly affected by strip-mining operations or who
receives directly a significant portion of his income, it
any, Erom such farming or ranching operations or the state

of Montana where the state owns the surface.

t323(33) "Topsocil" means the unconsolidated mineral
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matter naturally present on the surface of the earth that
has been subjected to and influenced by genetic and
environmental factors of parent material, climate, macro-
and microorganisms, and topography, all acting over a period
of time, and that 1s necessary for the growth and
regeneration of vegetation on the surface of the earth.

+33}¥(34) “"Underground mining" means any part of the
process followed in the production of a mineral such that
vertical or horizontal shafts, slopes, drifts, or incline
planes connected with excavations penetrating the mineral
stratum or strata are utilized and includes mining by in
situ methods.

t343{35) "Unwarranted failure to comply"” means the
failure of a permittee to prevent the occurrence of any
viclation of his permit or any requirement of this part due
to indifference, lack of diiigence, or lack of reasonable
care, or the failure to abate any violation of such permit
or this part due to indifference, iack of diligence, cor lack
of reasonable care.

£35%(36) "Waiver"” means any document which demonstrates
the clear intention to release rights in the surface estate
for the purpose of permitting the extraction of subsurface
minerals by strip-mining methods.

{37) "Warer protection area” means the area proposed for

mining that would be subject to a permit and the area that
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isy—at-a-mintmumy-i-mite-opgradient—by-2-mites-cressgradient

by-3-mites-downgradient-of-the-reapective-hydrotegic--siapes

of--surface--water--and-—greund--water-—ftowing--through-the

proposed-perm’ tted-area WHERE THE QUALITY, QUANTITY, AND

HYDROLGGIC BALANCE OF SURFACE WATER AND GROUND WATER MAY BE

ADVERSELY AFFECTED BY CONTAMINATION, DIMINUTION, OR

INTERRUPTION PROXIMATELY RESULTING FROM THE PROPOSED MINING

OPERATIONS.

(38) “"water protection plan" means the gperator's

written proposal, as required pursuant to 82-4-222{(1)(m),

for the protection of water resources within the water

protection area.

(3%) "Water resources" means all streams, lakes., wells.,

springs, itrigation systems, wetlands, watercourses,

waterways, drainage systems, and other bodies of surface

water and ground water, including natural and manmade water

bodies, regardless of ownershipy—-and--any-—eof--these--water

bodies—-that--are——eutside-ehe-stacels—boundaries-but within

the boundaries of a water protection area.

{40) "Water user" means a person_ or entity holding a

water-righet VALID RIGHT TO APPROPRIATE WATER, as provided in

Title 85, chapter 2y—and-a-seate-or-federal-agency-or-unst

ef-government-with-—-jurisdiebtion——over—-water--resources--or

benafictai-uses,

¢363(41) "wWritten consent" means such written statement
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as is executed by the owner of the surface estate, upon a
form approved by the department, demonstrating that such
owner consents to entry of an operator for the purpose of
conducting strip-mining operations and that such consent is
given only to such strip-mining and reclamation operations
which Ffully comply with the terms and requirements of this
part."”

Section 3. sSection 682-4-205, MCA, is amended to read:

ng2-4-205. Administration by department of state lands.
The department:

{1) shall exercise general supervision., administration,
and enforcement of this part and all rules and orders
adopted under this part;

(2} shall examine and pass upon all plans and
specifications submitted by the operator for:

{a) the method of operation, subsidence stabilization,
water control, backfilling, grading, highwall reduction,
topsoiling, and for the reclamation of the area of land
affected by his operation; and

{(b) the protecticon of water resources, restoration or

replacement of water resources, and restoration of

peneficial uses that may be diminished or degraded by his

operation;
(3} shall order the suspensicn of any permit for

failure to comply with this part or any rule adopted under
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this part;

(4) shall order the halting of any operation that is
started without first having secured a permit as required by
this part or order the cessation of operations not in
compliance with this part in accordance with 82-4-251;

{5) shall make investigations and inspections necessary
to insure compliance with this part;

(6) may encourage and conduct investigations, research,
experiments, and demonstrations and collect and disseminate

information relating to strip mining and to underground

mining and reclamation of lands, and-waters restoration or

replacement of water resources, and restoration of

beneficial uses affected by strip mining and underground

mining;

{7) may adopt rules with respect to the £filing of
reports, the issuance of permits, monitoring, and other
matters of procedure and administration;

{8) may conduct hearings under the provisions of thin
part."

Section 4. section 82-4-206, MCA, is amended to read:

"82-4-206. Procedure for hearings and appeals. all
hearings and appeal procedures shall be in accordance with

parts 6 and 7 of chapter 4, Title 2, except for the nunhgi.

informational hearing required by B82-4-231({8)({f)."

Section 5. section 82-4-221, MCA, is amended to read.
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“82-4-221. Mining permit reguired. (1) An operator may
not engage in strip or underground mining without having
first obtained from the department a permit designating the
area of land affected by the operation, which designation
shall include all lands reasonably anticipated to be mined
cr otherwise affected during the applicable 5-year period.
The permit shall authorize the operator to engage in strip
or underground mining upon the area of land described in his
application and designated in the permit for a period of 5
years from the date of its issuance. Such permit shall be
renewable upon each S-year anniversary thereafter upon
application to the department at least 120 but not more than
150 days prior to the renewal date so long as the operator
is in compliance with the requirements of this part, the
rules hereunder, and the reclamation plan provided for in

82-4-231, and the water protection plan provided for in

82-4-222 and_ 82-4-231 and agrees to comply with all

applicable laws and rules in effect at the time of renewal.
Such renewal shall further be subject to the denial
provisions of 82-4-227, 82-4-234, and 82-4-251. On
application for renewal, the burden shall be on the
oppenents c¢f renewal to demonstrate that the permit should
not be renewed. A permit shall terminate if the permittee

has not commenced strip- or underqround-mining operations

pursuant to the permit within 3 years of the issuance of the
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permit. However, the department may grant reasonable
extensions of time upon a showing that such extensions are
necessary by reason of litigation precluding the
commencement o. threatening substantial economic loss to the
permittee or by reason of conditions beyond the control and
without the fault or negligence of the permittee. With
respect to coal toc be mined for use in a synthetic fuel
facility or specific major electric generating facility, the
permittee is considered to have commenced strip- or
underground-mining operations at such time as the
construction of the synthetic or generating facility is
initiated.

{2) As a condition to the issuance of every permit
issued wunder this part, an authorized representative of the
department shall, without advance notice, have the right of
entry to, upon, or through a strip- or underground-mining
operation or any premises in which any records required to
be maintained under this part are located and may, at
reasonable times and without delay, have access to copy any
records and inspect any monitoring equipment or method of
operation required wunder this part. When an inspection
results from information provided to the department by any
person, the department shall notify that person when the
inspection is propeosed to be made and that person shall be

allowed to accompany the inspector during the inspection,
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{(3) During the term of the permit, the permittee may
submit an application for a revigsion of the permit, together

with a revised reclamation plan and a revised water

protection plan, to the department. The department may not

approve the application unless it finds that regclamation and

protection of water resources in accordance with this part

would be accomplished. Application for minor revision shall
be approved or disapproved within a reascnable time,
depending on the scope and complexity, but in no case longer
than 120 days. Applications for major revisions are subject
to all the permit application requirements and procedures.”
Section 6. section 82-4-222, MCA, is amended to read:
"82-4-222. Permit application. (1) An operator desiring
a permit shall file an application which shall contain a
complete and detailed plan for the mining, reclamation,
revegetation, and rehnabilitation of the land and for the

protection and restoration or replacement of water resources

and beneficial uses to be affected by the operation. Such

plan shall reflect thorough advance investigation and study
by the cperator and shall include all known or readily
discoverable past and present uses of the land and water to
be affected and the approximate periods of such use and
shall state:

{(a) the locaticn and area of land to be affected by the

operation, with a description cof access to the area from the
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nearest public highways:;

{b) the names and addresses of the owners of record and
any purchasers under contracts for deed of the surface of
the area of land to be affected by the permit and the owners
of record and any purchasers under contracts for deed of all
surface area within one-half mile of any part of the
affected area:;

(c) the names and addresses of the present owners of
record and any purchasers under contracts for deed of all
subsurface minerals in the land tc be affected;

{d} the source of the applicant's legal right to mine
the mineral on the land affected by the permit:

{e) the permanent and temporary post-office addresses
of the applicant;

() whether the applicant or any person associated with
the applicant holds or has held any other permits under this
part and an identification of those permits;

(g) whether the applicant is in compliance with
82-4-251 and, if known, whether every offjicer, partner,
director, or any individual owning of record or
beneficially, alone or with associates, 10% or more of any
class of stock of the applicant is subject to any ¢f the
provisions of 82-4-251 and he shall so certify and whether
any of the foregoing parties or persons have ever had a

strip-mining or underground-mining license or permit 1ssued
B p
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by any other state or federal agency revoked or have ever
forfeited a strip-mining or underground~mining bond or a
security deposited in lieu of a bond and, if so, a detailed
explanation of the facts invelved in each case must be
attached;

{h) whether the applicant has a record of ocutstanding
reclamation fees with the federal ccal regulatory authority;

(i} the names and addresses of any perscns who are
engaged in strip- or underground-mining activities cn behalf
of the applicant;

{j) the annual rainfall and the direction and average
velocity of the prevailing winds in the area where the
applicant has requested a permit;

(k) the results of any test borings or core samplings
which the applicant or his agent has conducted on the land
to be affected, including the nature and the depth of the
various strata or overburden and topscil, the quantities and
location of subsurface water and its quality, the thickness
of any mineral seam, an analysis of the chemical properties
of such minerals, including the acidity, sulphur content,
and trace mineral elements of any c¢oal seam, as weil as the
British thermal unit (Btu) content of such seam, and an
analysis of «che overburden, including topsoil. If test
borings ar core samplings are submitted, each permic

application shall contain two . copies each of two sets of
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geologic cross sections accurately depicting the known
geclogic makeup beneath the surface of the affected land,
Each set shall depict subsurface conditions at such
intervals as th department requires across the surface and
shall run at a 90-degree angle to the other set. The
department may not require intervals of less than 500 feet.
Each cross section shall depict the thickness and geologic
character of all known strata beginning with the topsoil. 1In
addition, each application for an underground-mining permit
shall be accompanied by cross sections and maps showing the
proposed underground locaticons of all shafts, entries, and
haulageways or other excavations to be excavated during the
permit pericd. These cross sections shall also include all
existing shafts, entries, and haulageways.

(1) the name and date of a daily newspaper of general
circulation within the county in which the applicant will
prominently publish at least once a week for 4 successive
weeks after submission of the application an announcement of
his application for a strip-miring or underground-mining
permit and a detailed description of the area of land to be
affected should a permit be granted:

(m) a comprehensive assessment of the effects of the

proposed operations on water resources and beneficial uses,

entitled "water protection plan™, that must include the

following elements as necessary to supplement other water
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resource related information and analysis requiréd by this

part:

(i) a list containing the names and addresses of all

water users in the water protection area;

(ii) a detailed assessment of the existing water

resources, hydrologic balance, and beneficial uses within

the water protection area, including a baseline study that

the operator shall conduct for a minimum of 2 years and

collection of sufficient data to enable the department to

assess the potential and probable cumulative impacts of all

anticipated mining in the area upon the hydrologic balance,

guantity, and quality of water resources and upon beneficial

uses in the water protection area:

(iii) a determination of the probable hydrologic
consequences of coal mining and reclamation operations, both
on and off the mine site, with respect to the hydrolegic
regime, quantity and quality of water in surface water and
ground water systems, including the dissolved and suspended

solids under seasonal flow conditions, the potential for

diminishment or degradation of water resources, and the

potential for adverse effects on beneficial uses and-the

cotimeeiton-——of--sufficienct--data~—for-—-the--mine--stee-—-ané
surrounding---areas;—-se--that--cumeiative—-impacts--of-—ail
antieipated-mining-in-the-area-upen--the—-hydrotogy--of--the

area--and--particutariy-upon-water-avaitability-can-be-made.
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However, this determination is not required until such time
as hydrologic information on the general area prior to
mining is made available from an appropriate federal or
state agency. The permit may not be approved until such
information is available and 1is incorporated into the
application.

(iv) an assessment of the potential for water resources

and beneficial uses that may be diminished or degraded to be

permanentliy restored or repilaced to the approximate

hydrologic characteristics, gquantity, and quality that

existed prior to the commencement of the proposed mining

operations and the proposed methods of restoration or

replacement of water resources and beneficial uses; and

(v) the estimated cost of restoring or replacing any

water resources that may be diminished or degraded by the

proposed mining operations and the estimated cost of

ensuring the continuation of beneficial uses within the

water protection area at no greater cost to water users than

under conditions that existed prior to the commencement of

the proposed operations;

{n) a coal conservaticn plan: and

(o} such ather or further information as the department
may regquire.

(2) The application for a permi:z shall be accompanied

by two copies of all maps meecing the requirements of the
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subsections below. The maps shall:

(a) identify the area ta correspond with the
application;

(b) show any adjacent deep mining or surface mining and
the boundaries cf surface properties and names of owners of
record of the affected area and within 1,000 feet of any
part of the affected area;

(c) show the names and locations of all streams,
creeks, or other bodies of water, roads, buildings,
cemeteries, ©il and gas wells, and utility lines on the area
of land affected and within 1,000 feet of such area;

(d) show by appropriate markings the boundaries of the
area of land affected, any cropline of the seam or deposit
of mineral to be mined, . and the total number of acres
involved in the area of land affected;

{e) show the date on which the map was prepared and the
north point;

(f) show the final surface and underground water
drainage plan on and away from the area of land affected.
This plan shall indicate the directional and volume flow of
water, constructed drainways, natural waterways used for
drainage, and the streams or tributaries receiving the
discharge.

(g} show the proposed location of waste or refuse area:

ih) show the proposed location of temporary subsoil and
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topsoil storage area:

(1) show the propcsed location of all facilities;

{i) show the location of test boring holes;

{k} show the surface location Llines of any geologic
crocss sections which have been submitted;

(1) show a listing of plant varieties encountered in
the area to be affected and their relative dominance in the
area, together with an enumeration of tree varieties and the
approximate number of each variety occurring per acre on the
area to be affected, and the locations generally of the
various kinds and varieties of plants, including but not
limited to grasses, shrubs, lequmes, forbs, and trees;

(m) be certified as follows: "I, the undersigned,
hereby certify that this map is correct and shows to the
best of my knowledge and helief all the information required
by the mining laws of this state." The certification shall
be signed and notarized. The department may reject a map as
incomplete if its accuracy is not so attested.

(n)}) contain such other or Eurther information as the
department may require.

(3) If the department finds that the probable total
annual production at all 1locations of any strip- or
underground-coal-mining operation applied for will not
exceed 100,000 tons, any determination of probable

hydrologic consequences that the department requires and the
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statement of result of test borings or core samnlings shall,
upon written request of the operator, be performed by a
qualified public or private laboratory designated by the
department. The department shall assume the cost of the
determination and statement to the extent that it has
received funds for this purpose.

(4) In addition to the information and maps required
above, each application for a permit shall be accompanied by
detailed plans or proposals showing the method of operatioen.
the manner, time or distance, and estimated cost for
backfilling, subsidence stabilization, water control,
grading work, highwall reduction, topsoiling, planting,
revegetating, and a reclamation plan for the area aftfected
by the operation, which proposals shall meet the
requitements of this part and rules adopted under this part.
The reclamation plan shall address the life of the operatian
and indicate the size, segquence, and the timing of the
subareas for which it is anticipated that individual permits
will be sought.

(5) Each applicant for a coal mining permit shall
submit as part of the application a certificate issued by an
insurance company authorized to do business in the state
certifying that the applicant has in force for the strip- or
underground-mining and reclamation operations for which the

permit is sought a public liability insurance policy, or
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evidence that the applicant has satisfied other state or
federal self-insurance requirements. This policy shall
provide for personal injury and property damage protection
in an amount adequate to compensate any persons damaged as a
result of strip- or underground-coal-mining and reclamation
operations, including use of explosives, and entitled to
compensation under applicable provisions of state law. The
permittee must maintain the policy in full force and effect
during the term of the permit and any renewal until all
reclamation operations have been completed.

{6) Each applicant for a strip-mining or
underground-mining reclamation permit shall file a copy of
his application for public inspection with the clerk and
recorder at the courthouse of the county where the major
poertion of mining is proposed to occur."

Section 7. section 82-4-223, MCA, is amended to read:

"82-4-223. Permit fee and surety bond. (1) An
appitcation--fee--of--5188--shaii--be-paid-before Before the

permit required in this part shait may be issued, the

operator shall pay a basic application fee of $100 and a

water resources assessment fee not to exceed the actual

amount of contractor and employee expenses of the department

that are necessary to provide for timely and adequate review

of the water protection plan AND INVESTIGATION OF COMPLAINTS

PURSUANT TO 82-4-253(3). The department may further define
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these expenses by rule.

{2) Before a permit may be issued, the operator shall
file with the department a bond payable to the state of
Montana with surety satisfactory to the department in the
penal sum to be determined by the board, on the
recommendation of the commissioner, of not less than $200
for each acre or fraction therecf of the area of land
affected, with a minimum bond of $10,000, conditioned upon
the faithful performance of the requirements set forth in
this part and of the rules of the board. The operator may
elect to deposit cash, negotiable bonds, or negotiable
certificates of deposit of any bank organized or transacting
business in the United States. The cash deposit or market
value of such securities shall be equal to or greater than
the amount of the bond required for the bonded area. The
level of bonding shall be relative to the degree of
disturbance projected by the original permit and the annual
raport. A political subdivision or agency of the state need
not file a bond unless required to do soc by the board. The
board shall adjust the amount of bond required if the cost
of reclamation changes.

(3) In determining the amount of the bond, the board
shall take into consideration the character and nature of
the overburden, the future suitable wuse of the land

invoived, and the cost of backfilling, grading, highwall
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reduction, subsidence stabilization, water control,

topsoiling, and reclamation to be required, but in no event
shall the bond be less than the total estimated cost to the
state of complrting the work described in the reclamation

plan. Water restoration and replacement ccats that are

included in the amount of the bond reqguired under this

section may not be included in the amount of water

restoration and replacement financial assurance required

pursuant to [section 8]."

NEW SECTION. Section 8. water restoration and

replacement financial assurance -- release. (1) Before a
permit for strip mining or underground mining of cocali may be
issued, the operator shall provide financial assurance
sufficient to ensure the restoration or replacement of
specific water resources and the restoration and
continuation of beneficial uses within the water protection
area at no greater cost te water users than under conditions
that existed prior to the comr.zncement of the operator's
propcsed operations. The board shill determine the amount of
financial assurance that the operator must provide based on
an assessment of the water protection plan and the
operator's estimated cost of restoring or replacing water
resources and restoring beneficial wuses that may be
diminished or degraded by the operatcer’s proposed

operations.
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{2} The operator may satisfy the financial assurance
requirement by:

{a) establishing a water restoration and replacement
trust fund and making annual payments into the fund;

(b) filing with the department a bond that is payable
to the state of Montana with surety satisfactory to the
department, conditioned upon the faithful compliance with
the requirements of this part and the rules cof the board;

{¢) Ffiling an irrevocable letter of credit with the
department;

(d) obtaining water restoration and replacement
insurance and submitting a certification of insurance to the
department;

(e} filing with the department a cash deposit, an
assignment of a certificate of depeosit, or other surety
acceptable to the board; OR

tE£¥--demonstrating——to--the-department—-that-the-operatar
mests-minimem-financiat-worth-and-bond-rating-eriteria--that
show——that——the-operator—has-adequate—incernai-resources-for
mearing-the-Efinanciat-reguirenent-eskabltished-by——subsection
tiyr-or

t9+(F) a combination of financial assurance mechanisms
that are acceptable to the board and that may include a
trust fund, a surety bond, a letter of credit, and

insurance.
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{3) The board shall adopt rules to specify the terns
and conditions of each financial assurance mechanism
authorized by this section that must be met before the beoard
may approve the use of that mechanism by the operator for
purposes of satisfying the financial assurance requirement
established by this section.

(4) The amount of financial assurance approved by the
board may not be less than the estimated cost to the state
to restore or replace specific water resources and to ensure
the continuance of beneficial uses in the water protection
area at no greater cost to water users than under conditions
that prevailed prior to the commencement of the proposed
operations as set forth in the water protection plan.

{5) A public or government agency i3 not required rto
provide £financial assurance under the provisions of this
section.

(6) If the board determines that the level of financial
assurance provided for a permitted cperation does not
represent the present costs of water resteoration or
replacement eor AND restoration of beneficial uses that may
be diminished or degraded by the operation, the board may
modify the financial assurance requirements of that permit.

{7) The permittee may file a request with the
department for the release of all or part of the water

restoration and replacement financial assurance reguirement.
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Within 30 days after an application for financial assurance
release has been filed with the department, the permittee
shall:

(a) submit a copy of an advertisement notice placed at
least once a week for 4 consecutive weeks in a newspaper of
general circulaticon in the locality of the mining cperation.
The notice must contain a notification o©of the precise
location of the water protection area, the permit and date
approved, the amount of financial assurance filed and, if
applicable, the portion sought to be released, the type and
appropriate dates of water restoration or replacement and
beneficial uses restoration work performed, and a
description of the results achieved as they relate to the
permittee's approved water protection plan.

{b) mail a copy of the advertisement to water users in
the water protection area, as identified in the water
protection plan; and

(c} submit to the department a copy of the material the
permittee has sent to water users.

(8) The department may not release a permittee from the
water restoration and replacement financial assurance
requirement and release funds or terminate the funding
mechanisms the permittee relied upon to fulfiil the
financial assurance reguirement:

v3) for a minimum of 10 years after the release of the
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performance bond as provided in 82-4-232;

(b} until the department determines that the gquality
and gquantity of water resources in the water protection area
have been p:rmanently restored or replaced and that
beneficial uses in the water protection area are continuing
at no greater cost to water users than under conditions that
prevailed prior rto the commencement of the permitted
operations; and

{(c) until the department holds a public hearing in the
locality of the permitted operation if a hearing is
requested by a4 resident of this state or any person having
an interest that may be adversely affected by the
permittee's request for release of all or a portion o©of the
financial assurance requirement. The department may
administer caths, subpoena witnesses or written or printed
materials, compel the attendance of witnesses or the
production of materials, and take evidence. The department
shall:

(i) hold a hearing within 30 days of receiving a
request for a hearing;

({ii) advertise the date, time, and location of the
public hearing in a newspaper of general circulation and in
the county newspapers in the locality of the permitted
operation for 2 consecutive weeks;

(iii) make all information in the department's
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possession that is relevant to the decision on whether to
release a permittee from the financial assurance requirement
readily available to interested persons beginning no later
than the date that notice of the public hearing is
distributed;

(iv) conduct a site inspection cf the land affected and
of the work the permittee has done to replace cr restore
water resources and to restore beneficial uses, as
applicable, and other operations carried on by the permittee
in the general vicinity of the area where release of
financial assurance has been regquested; and

(v) keep a verbatim record of the hearing required by
this section and make a transcript available on the motion
of any party or by order of the department.

(9) A person may submit to the department information
relevant to the department's decision to release an operator
from all or a part of the financial assurance requirement
for a period of 30 days after the date of the public
hearing.

{10) Within 60 days after the public hearing is held,
the department shall notify the permittee in writing of its
decision to release or not to release all or part of the
water restoration and replacement financial assurance.

(11} A person may request the department to reconsider

its decision to release the permittee from all or part of
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the financial assurance requirement, based upon information
the person submits to show that the permittee has not
restored or replaced the hydrologic balance, the quantity or
guality of water resources, or becth or has not restored
beneficial uses 1in the water protection area at no greater
cost to water users than under the conditions that prevailed
prior to the commencement of the permitted operations.
Without prejudice to the rights of the persons who request
the department to reconsider its decision or the permittee
or the responsibilities of the department pursuant to this
section, the department may establish an informal conference
to resolve the matters raised in a request for
reconsideration. The department's response to a request to
reconsider its decision to release a permittee from all or
part of the financial assurance requirement is the final
agency decision.

Section 9. section 82-4-225, MCA, is amended to read:

“@82-4-225. Application for increase or reduction in
permit area. The department may increase or reduce the area
of land affected by an operation wunder a permit on
application by an operatcr, but an increase may not extend
the period for which an original permit was issued. An
operator may, at any time, apply to the department for an
amendment of the permit so as to increase or reduce the

acreage affected by it. The operator shall file an
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application and map in the same form and with the same
content as required for an original application under this
part and shall pay an application fee of §$50 and shall file
with the department a supplemental bond in the amount to be
determined under 82-4-223 for each acre or fraction of an

acre of the increase approved. If the application is for an

increase in the permitted area, the operator shall pay a

supplemental water resources assessment fee not to exceed

the actual amount of contractor and employee expenses of the

department that are necessary to provide for timely and

adequate review of the water protection plan. The operator

shall also file with the department supplemental water

restoration and replacement financial assurance in an amount

to be determined pursuant to [section B8] for the additiocnal

permitted area, All procedures of this part pertaining to

original applications apply to applications for the increase
of the area of land affected, except for incidental boundary
revisions. If the department approves a reduction in the
acreage covered by the criginal or supplemental permit, it
shall release the bond for each acre reduced, but in no case
shall the bond be reduced below $10,000, except as provided
in B2-4~223."
Section 10. section 82-4-227, MCA, is amended to read:

"82-4-227. Refusal of permit. (1) (a) An applicarion

for a prospecting, strip-mining, or underground-mining
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permit or major revision shatt may not be approved by the
department unless, on the basis of the information set Forth
in the application, an on-site inspection, and an evaluation
of the operat on by the department, the applicant has
affirmatively demonstrated that:

(i) the reguirements of this part and rules will be
observed;

{ii) and---that the proposed method of operation,
backfilling, grading, subsidence stabilization, water
contrel, highwall reduction, topsoiling, revegetation, or
reclamation of the affected area can be carried out
consistently with the purpose of this part; and

(iii) water resources and beneficial uses in the water

protection area will be protected and, if necessary,

restored or replaced consistent with the purpose of this

part at no greater cost to water users than under conditions

that existed prior to the commencement of the proposed

operation.

{b) The applicant for a permit or major revision has
the burden of establishing thar his application 1is in
compliance with this part and the rules adopted under it.

{2) The department shall not approve the application
for a prospecting, strip-mining, or underground-mining
permit where the area of land described in the application

includes land having special, exceptional, critical, or
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unigue characteristics or that mining or prospecting on that
area would adversely affect the use, enjoyment, oOF
fundamental character of neighboring land having special,
exceptional, critical, or unique characteristiecs. For the
purposes of this part, land is defined as having such
characteristics if it possesses special, exceptional,
critical, or unigue:

{a) biological productivity, the loss of which would
jeopardize certain species of wildlife or domestic stock;

(b} ecological fragility, in the sense that the land.
once adversely affected, could not return to its former
ecological role in the reasonable foreseeable future;

{c) ecological importance, in the sense that the
particular land has such a strong influence on the total
ecosystem of which it is a part that even temporary effects
felt by it could precipitate a system-wide reaction of
unpredictable scope cor dimensions; or

(d) scenic, historic, archaeoclogic, topograpbic,
geologic, ethnologic, scientifie, cultural, or recreational
significance. {(In applying this subsection, particular
attention should be paid to the inadequate preservation
previously accorded Plains Indian history and culture.)

{3) The department may not approve an application for a
strip- or underground-ccal-mining permit or major revisijion

unless the application affirmatively demonstrates that:
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(a) the assessment of the probable cumulative impact of
all anticipated mining in the area on the hydrologic balance
has been made by the department and the proposed operation
therecf has been designed to prevent material damage to the

hydrolagic balance and to the gquantity and guality of water

resources outside the permit area, except as provided in

subsection (3)(b}; and

{b} the proposed strip- or underground—-coal-mining
operation would not:

{i) interrupt, discontinue, or preclude farming on
alluvial wvalley £flcoors that are irrigated or naturally
subirrigated, excluding undeveloped rangelands that are not
significant to farming on alluvial valley floors and those
lands as to which the regulatory authority finds that if the
farming that will be interrupted, discontinued, or precluded
is of such small acreage as to be of negligible impact on
the farm's agricultural production; or

{(ii) materially damage the gquantity or quality of water
in surface water or underground water systems that supply
these valley floors in subsection (3)(b)(i).

{4) Subsection ({3)(b) does not affeect those strip- or
underground-coal-mining operations that in - the year
preceding the enactment of Public Law 95-87 produced coal in
commercial guantities and were located within or adjacent to

alluvial valley floors or had obtained specific permit
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approval by the department to conduct strip~ or
underground-coal-mining operations within alluvial valley
floors. If coal deposits are precluded from being mined
under this subsection, the commissioner shall certify to the
secretary of interior that the mineral owner or lessee may
be eligible for participation in c¢oal exchange programs
pursuant to section 51Q0(5) of Public Law 95-B7.

(5) If the area proposed to be mined contains prime
farmland, the department may not grant a permit to mine coal
on the prime farmland unless it finds in writing that the
applicant has the technological capability to restore the
mined area, within a reasonable time, to equivalent or
higher 1levels of yield as nonmined prime farmland in the
surrounding area under equivalent levels of management and
can meet the scoil reconstruction standards of 82-4-232(3).
Nothing in this subsection applies to any permit issued
prior to August 3, 1977, or te any revisions or renewals
thereof, or to any existing strip- or underground-mining
operations for which a permit was issued prior to August 3,
1977.

{6) If the department finds that the overburden on any
part of the area of land described in the application for a
prospecting, strip-mining, or underground-mining permit is
such that experience in the state with a similar type of

operation upon land with similar overburden shows that
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substantial deposition of sediment in streambeds,
subsidence, landslides, or water pollution cannot feasibly
be prevented, the department shall delete that part of the
land described in the application upon which the overburden
exists. The burden is on the applicant tc demonstrate that
any area should not be deleted under this subsection.

(7) If the department finds that the operation will
constitute a hazard to a dwelling house, public building,
school, church, cemetery, commercial or institutional
building, public road, stream, lake, or other public
property, the department shall delete those areas from the
prospecting, strip-mining, or underground-mining permit
application before it can be approved. In no case may
strip- or underground-coal-mining be allowed within 300 feet
of any occupied dwelliﬁg, unless waived by the owner, nor
within 300 feet of any public building, school, church,
community, or institutional building, or public park: nor
within 100 feet of a cemetery; nor within 100 feet of the
outside right-of-way 1line of any public road, except where
mine access roads or haulage roads 3join such right-of-way
line, The department may permit such rcads to be relocated
or the area affected to lie within 100 feet of the rcad 1if,
after public notice and opportunity for public hearing in
the locality, a written finding is made that the interests

of the public and the landowners affected will be protected.
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(8) No strip- or underground-mining may be conducted
within 500 feet of active or abandoned underground mines in
order to prevent breakthroughs and to protect health or
safety of miners. The department shall permit an operator to
mine near, through, or partially through an abandoned
underground mine or closer to an active underground mine if:

{(a) the nature, timing, and sequencing of specific
strip-mine activities and specific underground-mine
activities are jointly approved by the department and the
regulatory autherity concerned with the health and safety of
underground miners; and

{by such operaticns will result in improved resocurce
recovery, abatement of water pollution, or elimination of
hazards to the health and safety of the public.

(9) The department may not approve an application for a
strip- or underground-coal-mining operation if the area
proposed to be mined is included within an area designated
unsuitable for strip or underground coal mining or within an
area under review for this designation under an
administrative proceeding, unless in such an area as to
which an administrative proceeding has commenced pursuant to
this part, the operator making the permit application
demconstrates that prior to January 1, 1977, he made
substantial legal and financial commitments in relation to

the operation for which he is applying for a permit.
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(10) No permit or major permit revision for a strip- or
underground~coal-mining operation may be issued unless the
applicant has affirmatively demonstrated by its coal
conservation plan that no £failure to conserve ccal will
occur. The department may require the applicant to submit
any information it considers necessary for review of the
coal conservation plan,

{11) whenever information available to the department
indicates that any strip- or underground-coal-mining
operation owned or controlled by the applicant is currently
in viclation of Public Law 95-87, as amended, or any state
law required by Public Law 95-87, as amended, or any law,
rule, or requlation of the United States or of any
department or agency in the United States pertaining to air
or water envircnmental protection, the department shall not
issue a strip- or underground-coal-mining permit or major
revision until the applicant submits proof that the
violation has been corrected or is in the process of being
corrected to the satisfaction of the administering agency.

{12) The department may not issue a strip- or
underground-coal-mining permit or major revision to any
applicant which it finds, after an opportunity for hearing,
owns or controls any strip- or underground-coal-mining
operation which has demonstrated a pattern of willful

violations of Public Law 95-87, as amended, or any state law
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required by Public Law 95-87, as amended, of such a nature
and duration and with such resulting irreparable damage to
the environment to indicate an intent not to comply with the
provisions of this part.

(13) Subject toc wvalid existing rights, no strip- or
underground-coal-mining operations except those which
existed as of August 3, 1977, may be conducted on private
lands within the boundaries of units of the national park
system, the national wildlife refuge systems, the national
wilderness preservation system, the wild and scenic rivers
system, including study rivers designated under section 5{a)
of the Wild and Scenic Rivers Act, or national recreation

areas designated by act of congress."
Section 11. Section 82-4-231, MCA, is amended to read:

"82-4-231. Submission of and action on reclamation plan

-~ water protection plan. (1) As rapidly, completely, and

effectively as the most modern technology and the most
advanced state of the art will allow, each operator qranted
a permit under this part shall reclaim and revegetate the
land affected by his operation, except that underground
tunnels, shafts, or other subsurface excavations need not be

revegetated. The operator shall restore or replace water

resources and restore beneficial uses adversely affected by

his operation. Under the provisions of this part and rules

adopted by the board, an operator shall prepare and carry
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out a method of operation, plan of grading, backfilling,

highwall reduction, subsidence stabilization, water control,

topsoiling, and a reclamation plan for the area of land, and

a water protection plan for the water resources and

benefi¢ial uses affected by his operation. In developing a

method of ocoperation and plans of backfilling, subsidence
stabilization, water control, grading, highwall reduction,

topsoiling, and reclamation, and water protection, all

measures shall be taken to eliminate damages to landowners
and members of the public, their real and personal property.

public roads, streams water resources, and all other public

property from soil erosion, subsidence, landslides, water

pollution, water supply disruption, and hazards dangerous to

life and property.

{2) The reclamation plan shall set forth in detail the
manner in which the applicant intends to comply with this
section and 82~4-232 through 82-4-234, as amended, and the
steps to be taken to comply with applicable air and water
quality laws and rules and any applicable health and safety
standards.

(3} The application for permit or major revision of a

permit, which shall contain the reclamation plan and the

water protection plan, shall be submitted to the department.

{4) The department shall determine whether the

application is administratively complete. An application is
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administratively complete if it contains information
addressing each application requirement in 82-4-222 and the
rules implementing that section and all information
necessary to initiate processing and public review. The
department shall notify the applicant in writing of its
determination no later than 90 days after submittal aof the
application. Iif the department determines that the
application i3 not administratively complete, it shall
specify in the notice those items which the application must
address. The application shall be presumed administratively
complete as to those requirements not specified in the
notice.

{5) If the department determines that an environmental
impact statement on the application is required, it shall
notify the applicant in writing at the same time it gives
the applicant notice pursuant to subsection (4}.

(6) After the applicant receives notice that the
application is administratively complete, he shall publish
notice of filing of the application once a week for 4
consecutive weeks in a newspaper of general circulation in
the locality of the proposed operaticn. The department shall
notify various local governmental bodies, planning agencies,
sewage and water treatment authorities, and water companies
in the locality in which the proposed mining will take place

of the application and provide a reasonable time for them to

-a8- HB 956



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 09956/02

submit written comments. Any person having an interest which
is or may be adversely affected or the cfficer or head of
any federal, state, or local governmental agency or
authority shall have the right to file written objections to
the proposed initial or revised application for permit or
major revision within 30 days of the applicant's published
notice. If written objections are £filed and an objector
requests an informal conference, the department shall hold
an informal conference in the 1locality of the proposed
pperation within 30 days of receipt of the request. The
department shall notify the applicant and all parties to the
informal conference of its decision and the reasons therefor
within 60 days of the informal conference. The department
may arrange with the applicant upon request by any party to
the administrative proceeding for access to the proposed
mining area for the purpose of gathering information
relevant to the proceeding.

{7) The filing of written objections or a request for
an informal conference shall not preclude the department
from proceeding with its review of the application as
specified in subsection (8).

(8) {a) The department shall review each
administratively complete application and determine the
acceptability of the application. During the review, the

department may propose modifications to the application cr
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delete areas from the application in accordance with the
requirements of 82-4-227. A complete application is
considered acceptable when the application is in compliance
with all of the applicable requirements of this part and the
regulatory program pursuant to this part.

(b) IE the applicant significantly modifies the
application after the applicaticon has been determined
administratively complete in accordance with subsection (4).,
the department shall wunder this section either deny the
application or conduct a new review, including an
administrative completeness determination, public notice,
and objection period.

(c) If an environmental impact statement is determined
to be necessary prior to making a permit decision, the
department shall complete and publish the final
environmental impact statement within 365 days of the date
of notice provided pursuant to subsection (S5).

{d) Within 120 days after it determines that an
application 1is administratively complete, the department
shall notify the applicant in writing whether the
application 1is or is not acceptable, If the application is
not acceptable, the department shall set forth the reasons
why it is not acceptable, and it may propose modifications,
delete areas, or reject the entire application. All items

act specified as unacceptable in the department's
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notification are presumed to be acceptable. If the applicant
revises the application in response to a notice of
unacceptability, the department shall review the revised
application and notify the applicant in writing within 120
days of the date of receipt whether the revised application
is acceptable. If the revision constitutes a significant
modification under subsection (8)(b), the department shaill
conduct a new review, beginning with an administrative
completeness determination.

{e) When the appiication is determined to be
acceptable, the department shall publish notice of its
determination once a week for 2 consecutive weeks in a
newspaper of genaral circulation in the 1lccality of the
proposed operation. Any person having an interest that is or
may be adversely affected may file a written objection to
the determination within 10 days of the department’s last
published notice. If a written objection is filed and an
objector requests an informal conference, the department
shall hold an iq?prmal conference in the locality of the
proposed cperation within 20 days of receipt of the regquest.
The department shall notify the applicant and all parties to
the informal conference of 1its decision and the reasons
therefor within 10 days of the informal conference.

(£} The department shall:

(i) hold a public information hearing prior to issuing
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its decision to grant or deny a strip-mining or

underground-mining reclamation permit or major revision

application for the purpose of obtaining public comment _on

the adequacy of the water protection plan and the water

restoration and replacement financial assurance to

accomplish the purposes of this part if a hearing is

requegted by a resident of this state. The department may

hold one hearing to satisfy the requirements of this

subsection and the requirements of and rules adopted under

Title 75, chapter 1, parts 1 and 2.

{ii) no less than 30 days prior to the hearing required

by subsection (8j(fj(ij, publish notice of the hearing in

newspapers cf general circulation in the area to be affected

by the proposed mining operation and in the county

newspapers of the county or counties that would be affected;

{(iii) mail written notices of the hearing to water users

in_ the water protection area, as identified in the water

protection plan;

{iv) ensure that the water protection plan, the

department's assessment of the water protection plan, and

information supporting the department's determination of the

amount of the water restoration and replacement financial

assurance are readily available for public review at the

time the department gives notice of the hearing provided for

in this subsection.
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{g) The department shall prepare written findings
granting or denying the permit or major revision application
in whole or in part no later than 45 days from the date the
application is determined acceptable or from the publication
of the Einal environmental impact statement, whichever
occurs later. However, if lands subiect to the federal lands
program are included in the application for permit or major
revision, the department shall prepare and submit written
findings to the federal regulatory authority. If the
department's decision is to grant the permit, the department
shall issue the permit on the date of its written finding
or, if any federal concurrence is necessary, on the date
when such concurrence is obtained. If the application is
denied, specific reasons for the denial must be set forth in
the written notification to the applicant.

tg¥({h) If the department fails to act within the times
specified in this subsection (8), it shall immediately
notify the board in writing of its failure to comply and the
reasons for the failure to comply.

(9) The applicant, a landowner, or any person with an
interest that 1is or may bhe adversely affected by the
department's permit decision may within 30 days of that
decision submit a written notice requesting a hearing by the
board. The notice must contain the grounds upon which the

requester contends that the dec¢ision 1is in error. The
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hearing shall be held within 30 days of the request. For
purposes of a hearing, the board may order site inspections
of the area pertinent to the application. The board shall
within 20 days c©of the hearing notify the person who
requested the hearing, by certified mail, and all other
persons, by regular mail, of the findings and decisions. No
person who presided at the informal conference may either
preside at the hearing or participate in the decision
thereon.

{10) In addition to the method of operation, grading,
backfilling, subsidence stabilization, water control,
highwall reduction, topsoiling, and reclamation requirements
of this part and rules adopted under this part, the
operator, consistent with the directives of subsection (1)
of this section, shall:

(a) bury wunder adequate £ill all toxic materials,
shale, mineral, or any other material determined by the
department to be acid producing, toxic, undesirable, or
creating a hazard;

ib) as directed by rules seal off tunnels, shafts, or
other openings or any breakthrough of water creating a
hazard:

(c)y impound, drain, or treat all runoff or underground
mine waters 50 as to reduce scil erosion, damage to grazing

and agricultural lands, and pollution cf surface and
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subsurface waters;

(d) remove or bury all metal, lumber, and other refuse
resulting from the operation;

(e) use explosives in connection with the operation
only i1n accordance with department regulations designed to
minimize aoise, damage to adjacent lands, and water
pollution and ensure public safety and for other purposes;

{f) adopt measures to prevent land subsidence unless
the board approves a plan for inducing subsidence into an
abandoned operation in a predictable and controlled manner
with measures for grading, topsciling, and revegetating the
subsided land surface. In order fcr a controlied subsidence
plan to be approved, the applicant must show that subsidence
will not cause a direct or indirect hazard to any public or
private buildings, roads, facilities, or use areas,
constitute a hazard to human life or health, or constitute a
hazard to domestic livestock or to a viable agricultural
operation, or viclate any other restrictions the board may
consider necessary.

{(g) stockpile and protect from erosion all mining and
processing wastes until these wastes can be disposed of
according to the provisions of this part;

(hy deposit as much. stockpiled waste material as
possible back intc the mine voids upon abandonment in  such

manner as to prevent or minimize land subsidence. The
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remaining waste material shall be disposed of as provided by
this part and the rules of the board.

(i) seal all portals, entryways, drifts, shafts, or
other openings between the surface and underground mine
workings when no longer needed:

{j) to the extent possible using the best technolegy
currently available, minimize disturbances and adverse
impacts of the operation on fish, wildlife, and related
environmental values and achieve enhancement of such
resources where practicable;

{k) minimize the disturbances to the prevailing
hydrolegic balance at the mine site and in associated
offsite areas and to the gquality and quantity of water in
surface water and ground water systems both during and after
strip- or underground-coal-mining operations and during
reclamation by:

(i) aveciding acid or other toxic mine drainage by such
measures as, but not limited to:

{A) preventing or removing water from contact with
toxic-producing deposits;

{B) treating drainage to reduce toxic content which
adversely affects downstream water upon being released to
water courses;

(C) casing, sealing, or otherwise managing boreholes,

shafts, and wells and keeping acid or other toxic drainage

-56- HB 956



@ N o b

10
1L
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0956/02

from entering ground and surface waters:

{ii) (A) conducting strip- or underground-mining
operations so as to prevent, to the extent possible using
the best technology currently available, additional
contributions of suspended solids to streamflow or runoff
cutside the permit area but in no event shall contributions
be in excess of requirements set by applicable state or
federal law;

{B) constructing anv siltation structures pursuant to
{ii){A) of this subsection prior to commencement of strip-
or wunderground-mining operations, such structures to be
certified by a qualified registered engineer to be
constructed as designed and as approved in the reclamation
plan;

{iii) cleaning out and removing temporary oOr large
settling ponds or other siltation structures from drainways
after disturbed areas are revegetated and stabilized and
depositing the silt and debris at a site and in a manner
approved by the department;

(iv) restoring recharge capacity of the mined area to
approximate premining conditions;

{v) avoiding channel deepening or enlargement in
operations reguiring the discharge of water from mines;:

{vi) preserving throughout the mining and reclamation

process the essential hydrolegic functions of alluvial
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valley floors in the arid and semiarid areas of the country;
and

(vii; such other actions as the department may
prescribe;

(1) conduct strip- or underground-mine operations in
accordance with the approved coal conservation plan:

(m) stabilize and protect all surface areas, including
spaoil piles, to effectively control air peollution;

in) seal all auger holes with an impervicus and
noncombustible material in order to prevent drainage except
where the department determines that the resulting
impoundment of water in such auger holes may create a hazard
to the environment or the public health and safety;

(o) develop contingency plans to prevent sustained
combustion;

{p) refrain from construction of roads cr other access
ways up a streambed or drainage channel or in such proximity
to such channel so as to seriously alter the normal flow of
water;

{q) meet such other «criteria as are necessary to
achieve reclamation in accordance with the purposes of this
part, taking into consideration the physical,
climatclogical, and other characteristics of the site:

{ry with regard to underground mines, eliminate fire

hazards and otherwise eliminate conditions which constitute
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a hazard to health and safety of the public;

[s}) locate openings for all new drift mines working
acid-producing or iron-producing coal seams in such a manner
as to prevent a gravity discharge of water from the mine.

(il} An cperator may not throw. dump, pile, or permit
the dumping, piling, or throwing or otherwise placing any
overburden, stones, rocks, mineral, earth, soil, dirt,
debris, trees, wood, logs, or any octher materials or
substances of any kind or nature beyond or outside of the
area of land which is under permit and for which a bond has
been posted under B82-4-223, as amended, or place the
materials described in this section in such a way that
nermal erosion or slides brought about by natural physical
causes will permit the materials to go beyond or outside of
that area of land. An operator shall conduct the strip- or
underground-mining operation in such a manner as to protect
areas outside the permit area."

Section 12. Section 82-34-237, MCA, is amended to read:

“82-4-237. Operator to File annual reports. (1) An
operator shall file an annual report with the department
within 30 days of the anniversary date of each permit. In
lieu of an annual report for each permit, the department may
allow the operator to file an annual report for each
operation on a date determined by the department., Included

within an annual report shall be:
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(a) the name and address of the operator and permit
number or numbers;

(b) a report in such detail as the department shall
require, supplemented with maps, crecss sections, or other
material indicating the extent to which mining operations

have been carried out, the progress of implementation of the

water protection plan, and the progress of all reclamation

work, including the type of planting or seeding, mixture and
amount of seed, date of planting or seeding, and area of
land planted, the extent to which expectations and
predictions made in the original application have been
fulfilled and any deviation therefrom, and the number of
acres affected; and

{c) a revised schedule or timetable of operations, and

reclamation, protection OF WATER RESOURCES, or restoration

or replacement of water resources, and restoration of

beneficial uses and an estimate of the number of acres ta be

affected during the next l-year period.

(2} Upcn receipt of the annual repert, the department
may make further inquiry and request further information
and, if it dves so, shall allow a reascnable opportunity for
the operator to respond.

(3) When problem situations are revealed by review of
new information or as a result of field inspections, the

department may order such changes in the mining and
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reclamation plans and the wateér protection plan as are

necessary to insure compliance with this part.”

Section 13. section B2-4-238, MCA, is amended to read:

"82-4-238. Successor operator. Where c©ne operator
succeeds another at an uncompleted operation, either by
sale, assignment, lease, or otherwise, the department may
release the first operator from all 1liability under this
part as to that particular operation if both operators have
been issued a permit and have otherwise complied with the
requirements of this part, and the successor operator
assumes, as part of his obligation under this part, all
liability for the reclamation of the area of land and the

restoration or replacement of Wwater resources and

restoration of beneficial uses affected by the former

operator.™
Section 14. section 82-4-239, MCA, is amended to read:

"82-4-239. Reclamaticn and restoration or replacement

cf water resources and beneficial uses by board. (1) The

board may have reclamation, restoration or replacement of

water resources, and restoraticn of beneficial uses work

done by its own employees or by employees of other
governmental agencies, soil conservation districts, or
through contracts with qualified persons. The beoard may
construct, operate, and maintain plants for the control and

treatment of water pollution resulting from mine drainage.
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(2) Any funds or any public works programs available to
the board shall be used and expended to reclaim and
rehabilitate lands that have been subjected to strip mining

or underground mining and to restore or replace water

tespurces and restore beneficial uses that have been

adversely affected by mining operations that have not been

reclaimed, and rehabilitated, or restored or replaced in

accordance with the standards cof this part. The beoard shall
cocperate with federal, state, and private agencies to
engage in cooperative projects under this section.

{3) Agents, employees, or contractors of the department
may enter upon any land for the purpose of conducting
studies or exploratory werk to determine whether such land
has been strip- or underground-mined and not reclaimed and

rehabilitated and whether water rescurces and beneficial

uses have been restored or replaced in accordance with the

requirements of this part and to determine the feasibility

of restoration., reclamation, abatement, contreol, e=
prevention of any adverse effects of past coal-mining

practices, or replacement of water rescurces. Upon request

of the commissioner, the attorney general shall bring an
injunctive action to restrain any interference with the
exercise o©of the right to enter and inspect granted in this
subsection.

(4] 1E the department makes a finding of facr that:
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(a) land, or water resources, or beneficial uses have

been adversely affected by past coal-mining practices; and
(b{ the adverse effects are at a stage where in the
public¢c interest action to restore, reclaim, abate, control,
replace, or prevent should be taken: and
{z) the owners of the land or water resources where
entry must be made to restore, reclaim, abate, control, er
prevent the adverse effects of past coal-mining practices,

or replace water resources are not known oOr readily

available or the owners will not give permission for the
department or its agents, employees, or contractors to enter
upon such property to restore, reclaim, abate, control, or
prevent the adverse effects of past coal-mining practices,

Or_ replace water resources;

then agents, employees, or contractors of the
department, after giving notice by mail to the owner, if
known, and any purchaser under contract for deed, if known,
or, if neither is known, by posting notice upon the premises
and advertising in a newspaper of general circulation in the
county . in which the land lies, may enter upon property
adversely affected by past coal-mining practices and any
other property necessary for access to such mineral property
to do all things necessary or expedient to restore, reclaim,
abate, contrel, or prevent the adverse effects of past

coal-mining practices, or replace water resources. This act
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is not an act of condemnation of property or of trespass but
rather an exercise of the power granted by sections 1 and 2,
Article IX of the Montana constitution.

(5} (a) Within 6 months after the completion of
projects to restore, reclaim, abate, control, er prevent
adverse effects of past coal-mining practices, or replace

water resources on privately owned land, the department

shall itemize the money so expended and may file a statement
thereof in the office o©of the clerk and recorder of the
county in which the land lies, together with a .notarized
appraisal by an independent appraiser of the value of the

land before the restoration, reclamation,

abatement,
control, ar prevention of adverse effects of past

coal-mining practices, or replacement of water resources if

the money so expended shall result in a significant increase
in property value. Such statement constitutes a lien upon
the land. The lien may not exceed the amocunt determined by
the appraisal to be the increase in the market value of the
land as a result of the restoration, reclamation, abatement,
control, or prevention of the adverse effects of past

coal-mining practices, or replacement of water resources. Mo

lien may be filed against the property of any person, in
accordance with this subsection, who owned the surface prior
to May 2, 1977, and who neither consented to nor

participated in nor exercised control over the mining
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operation which necessitated the reciamation, restoration or

replacement of water resources, or restoration of beneficial

uses performed under this part.

{b) The 1landowner may petition within 60 days of the
filing of the lien to determine the increase in the market
value of the land as a result of the restoration,
reclamation, abatement, control, ot prevention of the
adverse effects of past ccal-mining practices, or

replacement of water resources. The amount reported to be

the increase in value of the premises constitutes the amount
of the lien and shall be recorded with the statement herein
provided. Any party aggrieved by the decision may appeal as
provided by law.

{c) The lien provided in this section shall be recorded
at the office of the county clerk and recorder. The
statement constitutes a lien upon the land as of the date of
the expenditure of the money and has priority as a lien
second only to the lien of real estate taxes imposed upon
the land.

{6) The board may acquire the necessary property by
gift or purchase or, if the property cannot be acquired by
gift or purchase at a reasconable cost, proceedings may be
instituted in the manner provided in Title 70, chapter 30,
against all nonaccepting landholders if:

(a) the property is necessary Eor  successful
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reclamation, restoration or replacement of water resources,

or restoration of beneficial uses;

(b} the acquired land after restoration, reclamation,
abatement, control, or prevention of the adverse effects of

past coal-mining practices, or replacement of water

resources will serve recreation and historic purposes or
conservation and reclamation purposes or provide open space
benefits; and

{c) permanent facilities such as treatment plants or
relocated stream channels will be constructed on the land
for the restoration, reclamation, abatement, control, or
prevention of the adverse effects of past strip- or

underground-coal-mining practices, or replacement of water

rescurces; or acquisition of coal refuse disposal sites and
all coal refuse therecn will serve the purposes of this part
in that public ownership is desirable to meet emergency
situations and prevent recurrences of the adverse effects of
past ccal-mining practices."”

Section 15. Section 82-4-240, MCA, is amended to read:

"B2-4-240. Reclamation of lands after bond forfeited --

regtoration or replacement of water rescurces after

financial assurance forfeited, In keeping with the

provisions o©f this part, the board may reclaim any affected
lands with respect to which 4 bond has been forfeited and

may restore or replace any affected water resources and
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restore any affected beneficial uses with respect to which

water restoration and replacement financial assurance has

been forfeited."”
Section 16. sSection 82-4-241, MCA, is amended to read:

"82-4-241. Receipts paid into general fund. Except for

bond and water restoration and replacement financial

assurance forfeiture moneys, all fees, penalties, and other
moneys available or paid to the department under the
provisions of this part shall be placed in the state
treasury and credited tc the general fund."®
Section 17. section 82-4-242, MCA, is amended to read:
"B82-4-242. Punds received by board. The board may
receive any federal funds, state funds, or any other funds

for the reclamation of land, the restoration and replacement

of water resources, and restoration of beneficial uses

affected by strip mining or underground mining."

NEW SECTION. Section 18. Rights and obligations of
permittees and--water--users. +34+ Following completion or
abandonment of permitted operations and completion cf
reclamation, the permittee shall restore the hydroclegic
balance and the guality o©f water resources, replace the
quantity of water resources, and rastore beneficial uses in
the water protection area to the approximate conditions that
prevailed prior to the commencement of the permitted

operations at no greater cost to water users, except that a
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permittee is not reguired to restore or replace the gquantity
of a water resource solely to provide for the continuance of
a beneficial use if the permittee holds a water right that
is senior to that beneficial use and the permittee has
lawEully consumed or used only the water to which the
permittee is entitled.
t2}--FPor-purposes—of—enfercement-of-the-water-protection
piany——the»deparcmene—shali-presume-that—water—eeseurces-and
beneficiai-usms-in--the--water—-pretection--area—-have--been
diminished--or-—degraded-—-by—-the-permibeed-operation-if-the
numberr--tacationr--quantityy;——race--of--fiew;-—gquatityr—-or
hydrotogic-charatteriatics-sf-watar-resources-in-~the--water
protection—area-are-diminished-or-degraded-or-if-water-users
in--the--water-protection-area—are-incurring-higher-cases—in
obtatning—or-maintaining-water-ressurees—for—beneficiat-uses
than--under--the-—condittons——thas——existed--prior--to———the
commencement-of-the-permiteed-operationas
+3y——A--warer-—-usar-within-the-water-protection-area-may
natify-the-permibbomn-and-the--department—-by--retephoner-—in
writingr—-or-—-by—-both——metheds--that-—a-—-water--resource-or
peneficiat—-use--in--the~-water--proteckion--area--has--been
diminished-or-degradeds
t43--Pha-permittee-ashait-restore-or——repiace--sufficient
water--smn--a-temporary-basis-to-provide-for-the-continuation

sf-a-beneficint-use-within-the-water--protection--area-—that
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has--been~diminished-or-degraded-untii-the-waker-resource—ts
permanentiy-restored-ar--repiaced--or—-untii--the--permictee
shewsyr--pursuant-to-the-requirements-sf-subsection—{9};-that
the--water--ressureer—-peneficiat-—usey--or--both--were--not
dimimished-or-damaged-by-the-permitted-operations--FPemporary
restaratien-or-repiacement--of-—a--water—-ressyrea-—-must--be
acesmpiished-within-the-fallowing—timeframes—-after—-the-water
neep——has——nocified--the--permittee-—and-—-che--department-as
provided-in-subsectien—+3I ¥+
tay-——24-——heonprs--for—-purposes——of--providing--water—-for
tirvestocky-domestie—nses-munieipat-uses-or-instream-fiows
thy-~F2-mours-for-irriqaciony—and
tct——-F-days-for-any-sther-beneficiat-uses
t53~-(f-the-permitres-£faiis-to--temporarity--rescore--sr
repiace-a-water-resonrce-cor-restore—n-heneficiar—gae-or-both
as--provided--in-—subseetton-¢4y7-the-departmenc-shati;-wieh
the-staffy;-equipmenty-and-materiat-under-t+ca-coneret--or-—by
contract--with--otheray-take-—necessary-aceiens-to-reseore-or
repiace-the-water-resourter-restore~cthe-benefictat--use; -or
bothr-—Fthe--department--shati-keep-a-recard-of-ait-neceasary
expenses-incurred-in--ecarrying--out-—the--work--or--aceivity
aueherized-by—this-supbascseiony—ineinding-a-reasonanie-—cnarge
for--the-services-performed-by-the-seatels—persannei-arnd-the
statels-equipment-and-materiats-nseds

t6y—-Fhe-board-snati-by-order-nottfy-the--permircee——and
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his-—-serety;-—tf-appltitcabler-of-actions-taken-to-temporartiy
restore-sr-repiace-a-water-respureer-—restore—-a--beneficiat
uses;--or——hoths-Fhe-order-must-state-the-amount-of-pecessary
expenses—tncurred-by-the-department-and-a--notice-—that-—the
amount-ts—due—and-payabie-to-the-department—-by-the-permittee
and-by-the-surety;-if-appticabter-If-the-amount-speeified-—in
the--order—--is-—not-patd-wiehin-30-days—after-recezpt-oft-the
notice;-the-attorney-generats-upon--request--of--the--boards
shalli-—-bring-—an—-action--en-behalf-of-the-state-tn-diserice
courts-Phe-surety-is-riabte-to-the-scate-to--the--extent—-of
the——suretyts—financiai-participation-in-a-water-restoration
and-repiacemens-financtat-assurance--mechantsm——-provided--by
the-~-permittee--pursnant-—to-—fsection--84:-Fne-permittee—ts
tiabte-for-thne~remainder-of-the-cases
t?3--Within-6-mencha-of-the-date-cf-nacifiearton-by-—the
water—user-as-provided-in-subseccton-+3yr-unitens-a-differene
trme——is-——nagetiated-—with--the--waser——ussr-—sr-—uniess—che
permittee-shawar—porsuant-co—the-requiremancta-af-—aubsection
t93¥7-~that-the-water-rasonree-ar—benefrctat-uss-—or-bath-were
noc-dimintshed-or-degraded-by—-the--permittectas——operationay
the-—permittee——shati--permanentiy—-restora——sr-—repitace-any
dimintahed-or-degraded-warar—ressurece—and-shati--permanenety
rescora-—any-—dimintshed——or--degraded-benefictat-gue-ac-the
same-iscation-whare-she-water-was-benefietatry--naed--3t--ne

Sregter-—coac~~eo--—the-water—pnacr—than-—undey-sondieions-thae
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prevatted--prior--to-—-the--commencement--of--the---permitted
operations:
t8}-—-Phe-—-permittee—shaii-compensate-water—nsera-for-any
econamic-toasas-inenrvred-by-the-diminrshment-or--degradacion
of--a--water--resounrcar-benaficiat-uaer-ar-both-in-the-warer
proteccion-area-that-ts-not-restored-cr-repiaced-within-—the
time-eastablisped-puranant-to-subseccion-t43<
t3y-—Fhe~-permictee-may-request-a—hearing—sabject-to-the
proevisirons-ocf-the-Montana-aAdministrative-Procedure-~Act-—-and
may--provide--svidence-to-shew-that-the-zilteged-dimintshment
or-degradation-of-a-watar-resonrce;-bansficiai-vse;-or——boeh
was-not-cansed-by-che-permitted-operattionss
tat--Phe--permittee——has—-the-burden-af-showrng-by-ctear
and-eonvinetng-evidence-eshat-rthe--permiceed--opersetrons—-did
not--ecanse--the--diminishmene--sr--degradatrian-—of-tha-water
cessurcer-benefictat-uas;-or-boths
tby—-R-record-must-be-made-af-ethe--hearing--and--of--aii
evidence-presented-and-testimony-takens
ter--Based-upon-the-hearing-recordr-the-deparement-shaii
debermine~~whethap--the-—watep-—ressurcer-banefictat-ases-or
boath-—-wera-—-diminished-—-oar-——-degraded-—--by-——che-—-permitted
oparattanss
tdy--Eivrhes-—-rhe-permictee-or-the-water-user-may-reguesst
that--the-——-deparcment—-reconsider--tts--determinatronr——-—-Fhe

departmentis--response--to—-a--request--to-reconsider-is-rhe
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finai-agency-decistonc

tey—-ff-che-department-£finds-that--the——diminishmene——or
degradation—of-a-water-resourcey-beneficiat-user-er-boch-was
net-—cavsed--pby-—a--permiteed-operation-under-this—part;-che
department--may--srder——the-—water--—user--te--reimburse--the
permittee--for--che--coskts--—the---permittee—-—tncurred---in
remporarily-——-or-—permanentiy--restoring--or-~treplaciag-—the
dimrnished-or-degraded-water-rescuree-or--in--restoring——the
banaficiat--vasr——if-—che--deparement--determines——thae--the
diminishmene -sr-dagradacion-af-a-water-rescurce;-banefietal
usmy-or-beth-was-oasased-by—a-permictad-operation-under——this
party——the-—permittee-shatii-reimburase-the-water-user-for-the
cests-the-water-user-incorred-to-participate-in-the—-hearing
previded-for-in-this-subssctions

NEW SECTION. Section 19. Rights of water users outside
a water protection area. (i) At any time after receipt of
the application for an operating permit, the department may
expand water monitoring beycnd the water protection area
boundaries proposed in the application. The applicant or
permittee shall pay the costs of any additional monitoring
that the department determines 1is necessary to ensure
protection of water resources that may be adversely affected
by the proposed or permitted operations.

{2) A water user who depends upon a water resource or

who has a beneficial use that is located cutside the water
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protection area boundaries proposed in the permit
application or the boundaries established by the board
through permit review and issuance may request that the
department expand water monitoring beyond the water
protection area boundaries to include that water resource,
beneficial wuse, or both. The water user must provide a
written statement of the reasons for the request, including
supperting information to explain why the water wuser
believes that the water resource, beneficial use, or both
may be diminished or degraded by the proposed or permitted
operations.

{3) The water user has the burden of showing by ctear

and--eenvinetng A PREPONDERANCE OF evidence that water

monitoring should be expanded beyond the water protection
area boundaries;-except-that-the-permittee—has-the-burden-of
skawing-that-wates-monitoring-sheuid-net-be-expanded-if-—the
waktep———user—--demenstrates—---that--the--water--resource—-aor
bensficiat-use-in-question—has-been-diminished--or--degraded
based--upon-a-compartson-ef-the-characteristics-of-the-water
rescurce--or--beneficiat--use--prior--to--—and---afeter—-—the
commencement—-cf-the-permitted-operations--FThe-water-user-is
noe-reguired-re-ashow-that-the—-pesmiteed-—operations--caused
the--dimintahment--cr--degradatien——ocf-the-water-resource-or
benefirctat-use.

{4) FEither the water user or the permittee may request
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that the department reconsider its decision on the water
user's request to expand water monitoring. The department’'s
response to a request to reconsider is the final agency
decision.

{(G) Within 180 days after a decision to expand water
monitoring beyond the bcundary cf a water protection area,
the department shall decide whether to formally expand the
boundaries of the water protection area to include the water
resource, beneficial use, or both that were the subject of a
water user's request pursuant to subsection (2), unless the
water user agrees to an extension of time to alliow
additional monitoring to cccur before the department makes
its decisicn,

(6) Either the water user or the applicant or permittee
may request that the department reconsider its decision on
whether to expand the boundary of a water protection area.
In instances where, pursuant to subsection (3), a water user
has demonstrated that a water resource, beneficial wuse, or
both have been diminished or degraded, the permittee has the

burden of showing by eciear-and-eenvineing A PREPONDERANCE OF

evidence that the water protection area should not be

expanded.

{7) A water user who depends upon a water resource or
who bas  a  beneticial use that 13 incleded within the

expanded boundaries of a water protection area 1s entitled
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to all of the rights and obligaticns of warer users included
within the criginal boundaries of the water protection area.

Section 20. section 82-4-251, MCA, is amended to read:

"82-4-251. Noncompliance -- suspensgsion of permits. (1)
The commissioner or an authorized representative of the
department shall, if ne determines on the basis cof an
inspection that any condition or practices exist or that the
permittee is in viclation of any requirement of this part cr
any permit condition required by the part that creates an
imminent danger to the health or safety of the public or is
causing or can reasonably be expected to cause significant
and 1imminent environmental harm to 1land, air, or water
resources, immediately crder cessation of the operation or
the portion thereof relevant to the conditicn, practice, or
violation. The cessation order remains in effect until the
commissioner or his authorized representative determines
that the condition, practice, or violation has been abated
or until medified, vacated, or terminated by the
commissioner or his authorized representative pursuant to
subsection (5). If the commissioner or his authorized
representative Ffinds that the ordered c¢essation of the
operation, or any portion therecf, will not completely abate
the imminent danger to the health or safety of the public or
the significant and imminent environmental harm to land,

air, or water resources, he shall 1in addition to the
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cessation order impose affirmative obligations requiring
whatever steps the commissioner or his authorized
representative considers necessary to abate the imminent
danger or the significant environmental harm.

{2} When, on the basis of an inspection, the department
determines that any permittee is in viclation of any
requirement of this part or any permit condition reguired by
this part which does not create an imminent danger to the
health or safety of the public or cannot be reasonably
expected to cause significant and imminent envircnmental
harm ta land, air, or water resources, the commissioner or
authorized representative shall issue a notice to the
permittee or his agent fixing a reasonable time, not
exceeding 90 days, for the abatement of the vioclation and
providing opportunity for public hearing. £, upon
expiration of the period of time as originally fixed or
subseguently extended, for good cause shown and upon the
written finding of ¢the commissioner or his authorized
representative, the commissioner or his authorized
representative finds that the violation has not been abated,
he shall immediately order a cessation of the operation or
the portion thereof relevant to the violation. Such
cessation order remains in effect until the commissioner or
his authorized representative determines that the vioclation

has been abated or until modified, vacated, or terminated by
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the commissioner or his authorized representative pursuant
to subsection (5). In the order of cessation 1i1ssued under
this subsection, the commissioner shall determine the steps
necessary to abate the violation in the most expeditious
manner possible and shall include the necessary measures in
the order.

{3) When, on the basis of an inspection, the
commissioner or his authorized representative determines
that a pattern of vioclations of any regquirements of this
part or any permit conditions required by this part exists
or has existed and if the commissioner or his authorized
representative also finds that such viclations are caused by
the unwarranted failure of the permittee to comply with any
requirements of this part or any permit conditions or that
such violations are willfully caused by the permittee, the
commissioner or his authorized representative shall
forthwith issue an order to the permittee to show cause as
to why the permit should not be suspended or revoked and
shall provide opportunity for a public hearing. If a hearing
is requested, the commissioner shall inform all interested
parties of the time and place of the hearing. Upen the
permittee's failure to show cause as to why the permit
should not be suspended or revoked, the commissioner ar hnis
authorized representative shall fcrthwith susgpend or tne

becard shall revoke the permit. When a permit has been
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revoked, the board may order the performance bond or_ the

water restoration and replacement financial assurance, or

both, forfeited.

{(4) Any additional permits held by an operator whose
mining permit has been revaoked shall be suspended and the
operator 1s not eligible to receive another permit or to
have the suspended permits reinstated until he has complied
with all the requirements of this part in respect to former
permits issued him. An cperator who has forfeited a bond or

water restoration and replacement financial assurance or has

violated federal or state mine reclamation laws or rules, as

determined by the department based on information supplied

by any person, is not eligible to receive another permit

unless:

»
{(a) the land where a viclation occcurred in this state

or the land for which the bond was forfeited has been

reclaimed or the water rescurces affected by the violation

or for which the financial assurance was forfeited have heen

restored or repiaced without cost to the state; or

{b) the operator has pald into the reclamation account
a sum together with the value of the bond the hcard Finds

adequate to reclaim the lands or the value of the water

restoration  and raplacement financial assurance the board

finds_is adeguaze {0 restore or replace the water resources

and any additional expenses incurred by the board that the
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bend er financial assurance is insufficient to cover.

(5) MNotices and orders issued pursuant to this section
shall set Fforcth with reasonable specificity the nature of
the violaticon and the remedial action reguired, the period
of time established ftor abatement, and a reascnable
description of the portion of the operation to which the
aotice or order applies. Each notice or order issued under
this section shall be given promptly tc the permittee or his
agent by the department or the commissioner or his
authorized representative who 1ssues the notice or order.
All such notices and orders must be in writing and be signed
by the authorized representatives. Any notice or order
issued pursuant to this section may be modified, vacated, or
terminated by the cemmissiconer or his authorized
representative, provided that any notice or order issued
pursuant to this section that requires cessation of mining
by the operator expires within 30 days of actual notice to
the operator unless a public hearing is held at the site or
within such reasonable proximity to the site that any
viewings of the site can be conducted during the course of
public hearing.

(6) A person issued a notice or an order of cessation
pursuant to this section or any person having an incerest
that 1is or may be adversely affected by an order or by

medification, vacatian, or termination of an order may apply
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to the department for review of that order within 30 days of
its issuance or within 30 days cf its modification,
vacation, or termination. Upon receipt of the application,
the department shall make an investigatien. The
investigation shall provide an opportunity for public
hearing at the regquest of the applicant or the person having
an interest who is or may be adversely affected to enable
the applicant or the person to present information relating
to the issuance and continuance of the notice or order or
the modification, vacation, or termination of it. The filing
of an application for review under this subsection may not
operate as a stay of any order or notice. The department
shall make Eindings of fact and issue a written decision
incorporating an order vacating, atfirming, modifying, or
terminating the order.

(7) Whenever an order is issued under this sectiocn or
as the result of any administrative proceeding under this
part, at the reguest of any person, a sum egual to the
aggregate amount of all costs, expenses, and attorney fees
as determined by the department to have been reasonably
incurred by such person for or in connection with his
participation in such proceedings, including any judicial
review of agency actions, may be assessed against either
party as the court, resulting from judicial review, or the

department, resulting from administrative proceedings,
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considers proper.

{(8) In order to protect the stability of the land, the
commissioner or his authorized representative shall order
cessation of underground coal mining under urbanized areas,
cities, towns, and communities ané adjacent to industrial or
commercial buildings, major impoundments, or permanent
streams if he finds imminent danger to inhabitants of the

urbanized areas, cities, towns, and communities."
Section 21. Section 82-4-252, MCA, is amended to read:

*82-4-252. Mandamus ENFORCEMENT e ADMINISTRATIVE

REVIEW ~- MANDAMUS. (1) A resident of this state or any

person having an interest which is or may be adversely
affected, with knowledge that a requirement of this part or
a rule adopted under this part is not being enforced or
implemented by a public officer or employee whose duty it is
to enforce or implement the requirement or rule, may bring
the failure to enforce to the attention of the pubiie

officer-or-empioyee commissicner and to the permittee by a

written statement under ocath that shall state the specific
facts of the failure to enforce the requirement or rule.
Knewingiy—-—--making---faise~-stacements--pr--charges--in--che
affidavie-subiecra-—rhe-affianr—to—-penateies——prescribed-—in
45-3-202~

(2) Within 10 days of receipt of the AN affidavit THAT

ALLEGES FACTS DEMONSTRATING PROBABLE CAUSE THAT A VIQLATIQON
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OF THE ACT OR RULES HAS OCCURRED, the department shall

inspect the operation and location named in the written

statement and, based upon the inspection, the commissioner

shall issue a written response to the person who filed the

written statement and provide a copy to the permittee,

stating whether the commissioner agrees or disagrees that a

vipclation has taken place QR STATING THAT SUPPLEMENTAL

INVESTIGATION IS NECESSARY. IF THE DEPARTMENT DETERMINES

THAT SUPPLEMENTAL INVESTIGATION IS NECESSARY, THE

COMMISSIONER SHALL INCLUDE IN THE WRITTEN RESPONSE A

STATEMENT OF THE REASONS AND A SPECIFIC TIMEFRAME, NOT TO

EXCEED 30 DAYS, UNLESS THE COMMISSIONER DEMONSTRATES GOOD

CAUSE THAT MORE TIME IS NEEDED FOR COMPLETION OF THE

INVESTIGATION AND ISSUANCE OF TEE COMMISSIONER'S STATEMENT

AGREETNG OR DISAGREEING THAT A VIOLATION HAS TAKEN PLACE.

(3} If the pubiie-—-officer—-or--smpioyee--negiects-or
refuses—-for——an—-unreascnable--time--after--receipt—--of--the
statement-~to--enforce~-or-impiemene-the-requirement-ar-rote

commissioner determines that there is no violation, the

resident or person having an interest whieh that is or may

be adversely affected may appeat-—--rhe-—-commisstonerts

determination-to-che-board REQUEST AN ADMINISTRATIVE HEARING

or, IF THE COMMISSIONER'S DECISION IS ARBITRARY, CAPRICIOQUS,

OR AN ABUSE OF DISCRETION, bring an acticn of mandamus in

the district court cf the first judicial district of this
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state, in and for the county of Lewis and Clark, or in the
district court of the county in which the land is located.

If the commissioner fails to respond within 10 days of

receipt of the written statement, the resident or person

having an interest that is or may be adversely affected may

either proceéﬁrwith an _appeal to the board er--bBring--an

action--of-—mandamus as though the commissioner had decided

that no violation occurred OR BRING AN ACTION OF MANDAMUS,

{4} The court, if it finds that a requirement of this
part or a rule adopted under this part is not being
enforced, shalls

t8} order the public-officer-er-employee-whose-dury—-is+
ta--to--enforee--the——-requirement--or--reis commissioner to
perform his duties. If he fails to do so, the pubite-officer

er—empioyee-shatt commissioner must be held in contempt of

court and is subject to the penalties provided by law.

thy--require—the-commissioner-to-order-che-permitbtee-who

was——-found-eeo—be-in-viocitation-of-this-part-er-a-ruie-adopred

pursuant-te-this-part-to-reimburse-the—-person--wno--brounght

the—-complaine—-for——ati-of-the—-costs-the-persen-tncurred-in

appealting-the-commissianaria~dectsiony-hringing-an-action-of

mandamusy—or-bethr-If-the-department--is-—unable--to-—-secure

reimbursement--of-—the—-personts--costs—-from-—trhea-permiteee

within-60-days-of-the-date-of-the--board‘s--decisien—-an——an

eppeat-or—eche-courtlia-dectaton—on-an—action-of-mandamusy-the
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deparemene—-shatli-—-reimburse--the-cittizeny-provided—that-the

departmenc-may-continune-to—attempt-to-—-obtatn-—reimbursement

Erom-the-permiteoas

+3}--Any--persen--having--an--interest-that-is-or-may-be
adversely-affected-may-commence—a-civii-action--on-—kis—-awn
behatf-—-to—-compei-—compliance-—-with--this--part-against-any
persen-for—the-viotation-of-this-pare-er-any-ruter-order;-or
permis——issged--hereunderr--Howavery——-no--such--aceion-—-may
commence:

tay--prier--to--60-—days--afeer——the-piaintifE-has-given
notice-in-writing-to--the—-deparement--and--to--the--atteged
vietatorsy-or

thy=-=if-—the--department-has-commenced-and-in-ditigentty
prosecuting-a-civil-action-to-require--compitance—-with--the
provisions-of-this-part-or-any-rater-ordery-or-permib-issued
heraznders

{5) A PERSON HAVING AN INTEREST THAT 1S OR MAY BE

ADVERSELY AFFECTED MAY COMMENCE A CIVIL ACTION ON HIS OWN

BEHALF TO COMPEL COMPLIANCE WITH THIS PART AGAINST ANY

PERSCN FOR THE VIQLATION OF THIS PART OR ANY RULE, ORDER, OR

PERMIT ISSUED UNDER IT. HOWEVER, AN ACTION MAY NOT COMMENCE:

{R) PRIOR TO 60 DAYS AFTER THE PLAINTIFF HAS GIVEN

NOTICE IN WRITING TO THE DEPARTMENT AND TO THE ALLEGED

VIOLATOR; OR

{B) TIF THE DEPARTMENT HAS COMMENCED AND 1S DILIGENTLY
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PROSECUTING A CIVIL ACTION TO REQUIRE COMPLIANCE WITH THE

PROVISIONS OF THIS PART OR ANY RULE, ORDER, OR PERMIT ISSUED

UNDER IT.

t5¥(6) Any person may intervene as a matter of right in

any-snen a civil action brought under this section.

t63(7) Nothing in this section restricts any right that
any person may have under any statute or common law to seek
enforcement of this part or the rules adopted hereunder or
to seek any other relief.

t434?¥(8) Any person who is injured in his person or
property through the viclation by any operator of any rule,
order, or permit issued pursuant to this part may bring an
action for damages (including reasonable attorney and expert
witness fees) only in the county in which the strip- or
underground-cocal-mining operation complained of is 1located.
Nothing in this subsection affects the rights established by
or limits imposed under chapter 71 of Title 39,

t5518%(9) fhe--court;-tn-iasuing—any-finat-order-in-any
action-brought-pursuant-—to-aubsection-{t3Iyr—may-—award--costs
of--titigation--tinciuding-attorney-and-expert-witness-feeasy
to-any-party-whenever—the-court—-determines--sueh--award-—is

apprepriates THE COURT, IN ISSUING A FINAL ORDER IN ANY

ACTION BRQUGHT PURSUANT TO SUBSECTION (3), MAY AWARD COSIS

OF LITIGATION, INCLUDING ATTORNEY AND EXPERT WITNESS FEES,

TO ANY PARTY WHENEVER THE COURT DETERMINES AN AWARD I3
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APPROPRIATE. The court may, if a temporary restraining order
or preliminary injunction is sought, require the filing of a
bond or equivalent security in accordance with the Montana
Rules of Civil Procedure.”

Section 22. Section 82-4-253, MCA, is amended to read:

"82-4-253. Suit for damage to water supply. (1) An
owner of an interest in real property who obtains all or
part of his supply of water for domestic, agricultural,
industrial, or other legitimate use €£rem—an-undevground
sonrce-other—than—a-subearsrancan—seream-having-a-—-permanenty
distinee;——-and--known-channel may sue an operator to recover
damages for contamination, diminution, or interruption of
the water supply, proximately resulting from strip mining or
underground mining.

(2) Prima facie evidence of indjury in a suit under this
subsection is established by cthe removal of coal or
disruption of coverlying aquifer from designated ground water
areas as prescribed in Title 85, chapter 2, part 5. If the
area is not a designated ground water area, a showing that
the c¢oal or overlying strata s an aquifer in that
geographical location and that <he coal or the overlying
strata has been removed or disrupted snifts the Dburden to
defendant (operator) to show thact plaintiff's (owner's)
water supp.y was 1ot injured thereoy.

{3) An owner of water rights adversely affected may
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file a complaint detailing the loss of his water in quality
and quantity with the department. Upon receipt of this
complaint the department shall:

{a) investigate the complaint using all available

information, including THE WATER PROTECTION PLAN AND

monitoring data gathered at the mine site AND TN THE WATER

PROTECTION AREA;

{b) require the defendant (operator) to install such
monitoring wells or other practices that may be needed to
determine the cause of water loss, if there is a loss, in
terms of gquantity or guality;

{c) issue within 90 days a written finding specifying
the cause of the water loss, if there is a loss, in terms of
quantity or quality;

{d) order the mining operator in compliance with
chapter 2 of Title B5 to replace the water immediately on a
temperary basis to provide the needed water and within a
reascnable time, replace the water in 1like gquality,
quantity, and duration, if the loss is caused by the surface
coal mining operation; and

{e) order the suspension of the cperator's permit for
failure to replace the water, until such time as the
operator provides substitute water.

(4) A servient tract of land is not bound to receive

surface water contaminated by strip mining or underground
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mining on a dominant tract of land, and the owner of the
servient tract may sue an operator to recover the damages
proximately resulting from the natural drainage £from the
dominant tract of surface waters contaminated by strip
mining or underground mining on the dominant tract.

(5) This section and 82-4-252 do not create, modify, or
affect any right, 1liability, or remedy other than as
expressly provided.

t61--Fhe-provistons-of-{fsectiona-i-through-23i-supersede

the-proviaions-of--this——-seecrion-——for-—operations—-permitted

after—Bctober—37-199% "

NEW_SECTION. Section 23. Rulemaking. The department
shall adopt:

{1) interim rules to implement [sections 1 through 22]
to be in place no later than October 1, 1991; and

(2) final rules to implement (sections 1 through 22] to

be in place no later than July 1, 1992.

NEW SECTION. Section 24. codification instruction.
[Sections 8, 18, 19, and 23} are intended to be codified as
an integral part of Title 82, chapter 4, part 2, and the
provisions of Title 82, chapter 4, part 2, apply to
[sections 8, 18, 19, and 23].

NEW SECTION. Section 25. severability. If a part of

fchis act] is invalid, all valid parts that are severable

from the invalid part remain in effect. If a part of [this
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act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications.
NEW SECTION. Section 26. applicability. [This  act]

applles to proceedinga-begun PROPOSED MINING OPERATIONS FOR

WHICH AN APPLICATION FOR AN OPERATING PERMIT IS FILED OR FOR

WHICH AN APPLICATION FOR A PERMIT RENEWAL OR FOR AN AMENDED

OR REVISED PERMIT TO EXPAND QPERATIONS IS FILED after

October 1, 1991.

NEW SECTION. $Section 27. Effective date. [This act] is
effective on passage and approval.

-End-
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