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/4£ .. se BILL NO. ~ 5t, 
<?~~ INTRODUCED BY 

;' ch r ._ l,/ dl~ 4 
A BILL FOR/AN ACT ENTITLED: nAN ACT TO GENERALLY REVISE 

STRIP-MINING AND UNDERGROUND-MINING RECLAMATION LAWS TO 

PROVIDE FOR PROTECTION OF WATER RESOURCES AND FOR THE 

RESTORATION AND REPLACEMENT OF WATER RESOURCES AND 

BENEFICIAL USES OF WATER THAT ARE DIMINISHED OR DEGRADED BY 

PERMITTED MINING OPERATIONS; ESTABLISHING A WATER 

RESTORATION AND REPLACEMENT FINANCIAL ASSURANCE REQUIREMENT; 

ESTABLISHING ADMINISTRATIVE PROCEDURES; REVISING MANDAMUS 

PROCEDURES; AMENDING SECTIONS 82-4-202, 82-4-203, 82-4-205, 

82-4-206, 82-4-221, 82-4-222, 82-4-223, 82-4-225, 82-4-227, 

82-4-231, 82-4-237, 82-4-238, 82-4-239, 82-4-240, 82-4-241, 

82-4-242, 82-4-251, 82-4-252, AND 82-4-253, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY 

DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill to 

provide guidance to the department of state lands for the 

adoption of rules to establish requirements for the content 

of water protection plans, interpret the definition of 

beneficial uses of water, define the types of department 

expenses that may be included in calculating the water 
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resources assessment fee, and define the terms 

conditions of financial assurance mechanisms. 

The department shall adapt rules that define 

specific subjects, types of data, and level of 

and 

the 

water 

monitoring that an applicant for a strip-mining or 

underground-mining reclamation permit must include in the 

2-year baseline study of water resources, the hydrologic 

balance, and beneficial uses within a water protection area. 

The information collected by the applicant must be 

sufficient to allow the department to assess the cumulative 

impacts of the p=oposed operations upon the hydrologic 

balance, quantity, and quality of water resources and upon 

beneficial uses in the water protection area. The 

department's rules must identify the specific types of 

analysis an applicant must prepare to provide an adequate 

assessment of the consequences of proposed mining operations 

upon water resources and beneficial uses, the potential for 

restoration or replacement of water resources and beneficial 

uses that may be diminished or degraded by the proposed 

operations, and the estimated costs of restoration and 

replacement of the water resources and beneficial uses. 

The department shall also adopt rules to clarify how an 

applicant should coordinate and integrate the collection and 

presentation of information on water resources and 

beiieficial uses that is required in a water protection plan 
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pursuant to [section 6) with other water-related information 

and analysis that is required by other provisions of Title 

82, chapter 4, part 2. 

The department's rules must define the characteristics 

of significant aesthetic values and significant wildlife 

habitat that are defined in [section 2] as beneficial uses 

of water resources. 

include habitat for 

Significant 

state and 

wildlife habitat must 

federally designated 

threatened and endangered species and all species of 

wildlife and fish that are classified as game species and 

for which licenses are required for hunting and fishing in 

the state. 

[Section 7(1)1 authorizes the department to assess a 

water resources assessment fee not to exceed the actual 

amount of contractoc and employee expenses of the depactment 

to provide for timely and adequate review of the water 

protection plan. The department's rules should authorize the 

use of the money collected from the water resources 

assessment fee for expenses, such as for hiring tempcrary 

employees and contracted consultants and data collection and 

analysis. 

In adopting rules to set forth the specific terms and 

conditions of financial assurance mechanisms authorized by 

[section 8], the department should consult and to the 

greatest extent practicable rely upon concepts and 
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requirements contained in rules 16.44.801 through 16.44.823, 

Administrative Rules of Montana. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section B2-4-202, MCA, is amended to read: 

"82-4-202. Policy findings. (1) It is the declared 

policy of this state and its people to: 

(a) maintain and improve the state's clean and 

healthful environment for present and future generations; 

{b) protect its environmental life-support system from 

degradation; 

(c) prevent unreasonable degradation of its natural 

resources; 

id) restore, enhance, and preserve its scenic, 

historic, archaeologic, scientific, cultural, and 

recreational sites; 

(e) demand effective reclamation of all lands disturbed 

by the taking of natural resources and maintain state 

administration of the reclamation program; 

{f) provide for the restoration or replacement of water 

resources and restoration of beneficial uses of water at no 

increased cost to water users if those resources and uses 

are diminished or degraded as a result of strip mining or 

underground mining of coal; 

19..l require the legislature to provide for proper 
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administration and enforcement, create adequate remedies, 

and set effective requirements and standards (especially as 

to reclamation of disturbed lands} in order to achieve the 

aforementioned objectives; and 

tgtlhl provide for the orderly development of coal 

resources through strip or underground mining to assure the 

wise use of these resources and prevent the failure to 

conserve coal. 

(2) The legislature hereby finds and declares that: 

(a) in order to achieve the aforementioned policy 

objectives, promote the health and welfare of the people, 

control erosion and pollution, protect domestic stock and 

wildlife, preserve agricultural and recreational 

productivity, save cultural, historic, and aesthetic values, 

and assure a long-range dependable tax base, 

reasonably necessary to require, after March 16, 1973, 

it is 

that 

all strip-mining and underground-mining operations be 

limited to those for which 5-year permits are granted, that 

no permit be issued until the operator presents a 

comprehensive plan for land reclamation and restoration~ 

water protection plan, and a coal conservation plan, 

together with an adequate performance bond and water 

restoration and replacement financial assurance, and the 

pian-is plans are approved, that certain other things must 

be done, that certain remedies are available, that certain 
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lands because of their unique or unusual characteristics may 

not be strip-mined or underground-mined under any 

circumstances, all as more particularly appears in the 

remaining provisions of this part, and that the department 

be given authority to administer and enforce a reclamation 

program that complies with Public Law 95-87, the Surface 

Mining Control and Reclamation Act of 1977, as amended: 

(b) this part be deemed to be an exercise of the 

authority granted in the Montana constitution, as adopted 

June 6, 1972, and, in particular, a response to the mandate 

expressed in Article IX thereof and also be deemed to be an 

exercise of the general police power to provide for the 

health and welfare of the people." 

Section 2. Section 82-4-203, MCA, is amended to read: 

"82-4-203. Definitions. Unless the context requires 

otherwiser in this part the following definitions apply: 

(1) ••Abandoned" means an operation where no mineral is 

being produced and where the department determines that the 

operation will not continue or resume. 

( 2} "Alluvial valley floor" means the unconsolidated 

stream-laid deposits holding streams where water 

availability is sufficient for subirrigation or flood 

irrigation agricultural activities; but the term does not 

include upland areas which are generally overlain by a thin 

veneer of colluvial deposits composed chiefly of debris from 
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sheet erosion, deposits by unconcentrated runoff or slope 

wash, together with talus, other mass movement accumulation, 

and windblown deposits. 

( 3) '1 Aquifer" means any geologic format ion or natural 

zone beneath the earth's surface that contains or stores 

water and transmits it from one point to another in 

quantities which permit or have the potential to permit 

economic development as a water source. 

(4) "Area of land affected" means the area of land from 

which overburden is to be or has been removed and upon which 

the overburden is to be or has been deposited and includes 

all land overlying any tunnels, shafts, or other excavations 

used to extract the mineral, lands affected by the 

construction of new railroad loops and roads or the 

improvement or use of existing railroad loops and roads to 

gain access and to haul the mineral, processing facilities 

at or near the mine site or other mine associated 

facilities, waste deposition areas, treatment ponds, and any 

other surface or subsurface disturbance associated ·#ith 

strip mining or underground mining, and all activities 

necessary 

operations. 

and incident to the reclamation of such 

(5) "Bench" means the ledge, shelf, table, or terrace 

formed in the contour method of strip mining. 

ill 0 ·Beneficial uses" means those beneficial uses of 
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water resources defined in 85-2-102(2) and other uses of 

water resources that include but are not limited to 

maintenance of minimum streamflows, public and private water 

leases, significant aesthetic values, and si.9.nificant 

wildlife habitat. 

t6t.1.ll "Board" means the board of land commissioners 

provided for in Article X, section 4, of the constitution of 

this state. 

tTt.i!l "Coal conservation plan" means the planned 

course of conduct of a strip- or underground-mining 

operation to include plans for the removal and utili2ation 

of minable and marketable coal located within the area 

planned to be mined. 

t8t12.l "Coal preparation" means the chemical or 

physical processing of coal and its cleaning, conce.ntrating, 

or other processing or preparation. The term does not mean 

the conversion of coal to another energy form or to a 

gaseous or liquid hydrocarbon, except for incidental amounts 

that do not leave the plant, nor does the term mean 

processing for other than commercial purposes. 

f9t.i.!..Ql_ "Coal preparation plant" means a commercial 

facility where coal is subject to coal preparation. The term 

includes commercial facilities associated with coal 

preparation activities but is not limited to loading 

buildings, water treatment facilities, water storage 
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facilities, settling basins and impoundments, and coal 

processing and other waste disposal areas. 

t½Ot..L!.!l "Commissioner" means the commissioner of state 

lands provided for in 2-15-3202. 

f¼¼t~ "Contour strip mining" means that strip-mining 

method commonly carried out in areas of rough and hilly 

topography in which the coal or mineral seam outcrops along 

the side of the slope and entrance is made to the seam by 

excavating a bench or table cut at and along the site of the 

seam outcropping with the excavated overburden commonly 

being cast down the slope below the mineral seam and the 

operating bench. 

t¼:i!!t_illl "Degree 11 means from the horizontal and in each 

case is subject to a tolerance of 5% error. 

t3:3t_ill_l "Department" means the department of state 

lands provided for in Title 2, chapter 15, part 32. 

t¼4t.l..!.ll 11 Failure to conserve coal" means the nonremoval 

or nonutilization of minable and marketable coal by an 

operation, provided that the nonremoval or nonutilization of 

minable and marketable coal in accordance with reclamation 

standards established by the department shall not be 

considered failure to conserve coal. 

ti:5t1..!fl "Fill bench 11 means that portion of a bench or 

table which is formed by depositing overburden beyond or 

downslope from the cut section as formed in the contour 
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method of strip mining. 

t3:6t.!..!2.l '1 Imminent danger to the health and safety of 

the public" means the existence of any condition or practice 

or any violation of a permit or other requirement of this 

part in a strip- or underground-coal-mining and reclamation 

operation that could reasonably be expected to cause 

substantial physical harm to persons outside the permit area 

before such condition, practice, or violation can be abated. 

A reasonable expectation of death or serious injury before 

abatement exists if a rational person, subjected to the same 

conditions or practices giving rise to the peril, would not 

expose himself or herself to the danger during the time 

necessary for abatement. 

t¼:9-t.i..!!l 11 Marketable coal" means a minable coal that is 

economically feasible to mine and is fit for sale in the 

usual course of trade. 

t~8t..!..l..2.l "Method of operation 11 means the method 

manner by which the cut, open pit, shaft, or excavation 

made, the overburden is placed or handled, water 

controlled, and other acts are performed by the operator 

or 

is 

is 

in 

the process of uncovering and removing the minerals that 

affect the reclamation of the area of land affected. 

tl9t11._Q.l_ 11 Minable coal" means that coal which can be 

removed through strip- or underground-mining methods 

adaptable to the location that coal is being mined or is 
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planned to be mined. 

ti8t.iill .. Mineral" means coal and uranium. 

ti!¼t.!l1.l "Operation" means all of the premises, 

facilities, [ailraad loops, roads, and equipment used in the 

process of producing and removing mineral from and 

reclaiming a designated strip-mine or underground-mine area, 

including coal preparation plants, and all activities, 

including excavation incident thereto, or prospecting for 

the purpose of determining the location, quality, 

quantity of a natural mineral deposit. 

or 

ti:ltJ..ill "Operator" means a person engaged in strip 

mining or underground mining who removes or intends to 

remove more than 10,000 cubic yards of mineral or overburden 

or a person engaged in coal mining who removes or intends to 

remove more than 250 tons of coal from the earth by mining 

within 12 consecutive calendar months in any one location or 

a person engaged in operating a coal preparation plant. 

ti3tE!l_ "Overburden" means all of the earth and other 

materials which lie above a natural mineral deposit and also 

means such earth and other material after removal from their 

natural state in the process of mining. 

ti4tJ...ill "Person" means a person, partnership, 

corporation, association, or other legal entity or any 

political subdivision or agency of the state or federal 

government. 
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ti5tU!.l "Prime farmland" means that land previously 

prescribed 

the basis 

temperature 

by the United States secretary of agriculture on 

of such factors as 

regime, chemical 

moisture 

balance, 

availability, 

permeability, 

surface-layer composition, susceptibility to flooding, and 

erosion characteristics and which historically has been used 

for intensive agricultural purposes and as defined in the 

Federal Register. 

ti!6t1lll "Prospecting" means the removal of overburden, 

core drilling, construction of roads, or any other 

disturbance of the surface for the purpose of determining 

the location, quantity, or quality of a natural mineral 

deposit. 

fi!=i't~ "Reclamation" means backfilling, subsidence 

stabilization, water control, grading, highwall reduction, 

topsoiling, planting, revegetation, and other work to 

restore an area of land affected by strip mining or 

underground mining under a plan approved by the department. 

fi8tJ.l2.l 11 Remining" means conducting surface coal mining 

and reclamation operations that affect previously mined 

areas (for example, the recovery of additional mineral from 

existing gob or tailings piles). 

tZ9t11Ql "Strip mining" means any part of the process 

followed in the production of mineral by the opencut methodr 

including mining by the auger method or any similar method 
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which penetrates a mineral deposit and removes mineral 

directly through a series of openings made by a machine 

which enters the deposit from a surface excavation or any 

other mining method or process in which the strata or 

overburden is removed or displaced in order to recover the 

mineral. For the purposes of this part onlyr strip mining 

also includes remining and coal preparation, The terms 

11 remining .. and "coal preparation 10 are not included in the 

definition of "strip mining" for purposes of Title 15, 

chapter 35, part 1. 

t38t1l!l "Subsidence" means a vertically downward 

movement of 

mining of 

overburden materials resulting from the actual 

an underlying mineral deposit or associated 

underground excavations. 

t3rt~ "Surface owner 11 means a person who holds legal 

or equitable title to the land surface and whose principal 

place of residence is on the land or who personally conducts 

farming or ranching operations upon a farm or ranch unit to 

be directly affected by strip-mining operations or who 

receives directly a significant portion of his income, if 

any, ftom such farming or ranching operations or the state 

of Montana where the state owns the surface. 

t3i!t.1..lli ''Topsoil" means the unconsolidated mineral 

matter naturally present on the surface of the earth that 

has been subjected to and influenced by genetic and 
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environmental factors of parent material, climate, macro

and microorganisms, and topography, all acting over a period 

of time, and that is necessary for the growth and 

regeneration of vegetation on the surface of the earth. 

t33tJ1.!l "Underground mining" means any part of the 

process followed in the production of a mineral such that 

vertical or horizontal shafts, slopes, drifts, or incline 

planes connected with excavations penetrating the mineral 

stratum or strata are utilized and includes mining by in 

situ methods. 

t3-4t~ "Unwarranted failure to comply" means the 

failure of a permittee to prevent the occurrence of any 

violation of his permit or any requirement of this part due 

to indifference, lack of diligence, or lack of reasonable 

care, or the failure to abate any violation of such permit 

or this part due to indifference, lack of diligence, or lack 

of reasonable care. 

t35tlltl otWaiver" means any document which demonstrates 

the clear intention to release rights in the surface estate 

for the purpose of permitting the extraction of subsurface 

minerals by strip-mining methods. 

(37) "Water protection area 11 means the area proposed for 

mining that would be subject to a permit and the area that 

is, at a minimum, l mile upgra.dient by 2 miles_ crossgradient 

by 3 miles downgradient of the respective hydroloqic slopes 
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of surface water and ground water flowing through the 

proposed permitted area. 

(38.) "Water protection plan" means th@ op_erator's 

written proposal, as reguired pursuant to 82-4-222(l)(m), 

for the protection of water resources within the water 

£COtection area. 

( 39) "Water resources" means all streams, lakes, wells!. 

s~s_!__ irri.9.ation systems, wetlands.! watercourses!.. 

waterways, drainage systems, and other bodies of surface 

water and ground water, including natural and manmade water 

bodies regardless of ownership, and any of these water 

bodies that are outside the state's boundaries but within 

the boundaries of a water protection area. 

( 40) "Water user" means a person or entity holding a 

water right, as provided in Title 85, chapter 2, and a state 

or federal agency or unit of government with jurisdiction 

over water resources or beneficial uses. 

t36ti.!!.l "Written consent" means such WJ:"itten statement 

as is executed by the owner of the surface estate, upon a 

form.approved by the department, demonstrating that such 

owner consents to entry of an operator for the purpose of 

conducting strip-mining operations and that such consent is 

given only to such strip-mining and reclamation operations 

which fully comply with the terms and requirements of this 

part." 
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Section 3. Section 82-4-205, MCA, is amended to read: 

"82-4-205~ Administration by department of state lands. 

The department: 

{1) shall exercise general supervision, administration, 

and enforcement of this part and all rules and orders 

adopted under this part: 

(2) shall examine and pass upon all 

specifications submitted by the operator for~ 

plans and 

12,1 the method of operation, subsidence stabilization, 

water control, backfilling, grading, highwall reduction, 

topsoiling, and for the reclamation of the area of land 

affected by his operation; and 

(b) the protection of water resources, restoration or 

replacement of water resources, and restoration of 

beneficial uses that may be diminished or degraded by his 

operation; 

(3) shall order the suspension of any permit for 

failure to comply with this part or any rule adopted under 

this part; 

(4) shall order the halting of any operation that is 

started without first having secured a permit as required by 

this part or order the cessation of operations not in 

compliance with this part in accordance with 82-4-251; 

(5) shall make investigations and inspections necessary 

to insure compliance with this part; 
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(6) may encourage and conduct investigations, research, 

experiments, and demonstrations and collect and disseminate 

information relating to strip mining and to underground 

mining and reclamation of landsL end-water~ restoration or 

re,elacement of water resources 1 and restoration of 

beneficial uses affected by strip mining and underground 

mining; 

( 7) may adopt rules with respect to the filing of 

reports, the issuance of permits, monitoring, and other 

matters of procedure and administration: 

(8) may conduct hearings under the provisions of this 

part." 

Section 4. Section 82-4-206, MCA, is amended to read: 

•a2-4-206. Procedure for hearings and appeals. All 

hearings and appeal procedures shall be in accordance with 

parts 6 and 7 of chapter 4, Title 2, except for the public 

informational hearing required by 82-4-231(8)(f)." 

Section 5. Section 82-4-221, MCA, is amended to read: 

"82-4-221. Mining permit required. (1) An operator may 

not engage in strip or underground mining without having 

first obtained from the department a permit designating the 

area of land affected by the operation, which designation 

shall include all lands reasonably anticipated to be mined 

or otherwise affected during the applicable 5-year period. 

The permit shall authorize the operator to engage in strip 
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or underground mining upon the area of land described in his 

application and designated in the permit for a period of 5 

years from the date of its issuance. Such permit shall be 

renewable upon each 5-year anniversary thereafter upon 

application to the department at least 120 but not more than 

150 days prior to the renewal date so long as the operator 

is in compliance with the requirements of this part, the 

rules hereunder, 8ftd the reclamation plan provided for in 

82-4-231! and ~he water protection plan provided for in 

82-4-222 and 82-4-231 and agrees to comply with all 

applicable laws and rules in effect at the time of renewal. 

Such renewal shall further be subject to the denial 

provisions of 82-4-227, 82-4-234, and 82-4-251. On 

application for renewal, the burden shall be on the 

opponents of renewal to demonstrate that the permit should 

not be renewed. A permit shall terminate if the permittee 

has not commenced strip- or underground-mining operations 

pursuant to the permit within 3 years of the issuance of the 

permit. However, the department may grant reasonable 

extensions of time upon a showing that such extensions are 

necessary by reason of litigation precluding the 

commencement or threatening substantial economic loss ta the 

permittee or by reason of conditions beyond the control and 

without the fa11lt or negligence of the permittee. With 

respect to coal to be mined for use in a synthetic fuel 
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facility or specific major electric generating facility, the 

permittee is considered to have commenced strip- or 

underground-mining operations at such time as the 

construction of the synthetic or generating facility is 

initiated. 

(2) As a condition to the issuance of every permit 

issued under this part, an authorized representative of the 

department shall, without advance notice, have the right of 

entry to, upon, or through a strip- or underground-mining 

operation or any premises in which any records required to 

be maintained under this part are located and may, at 

reasonable times and without delay, have access to copy any 

records and inspect any monitoring equipment or method of 

operation required under this part. When an inspection 

results from information provided to the department by any 

person, the department shall notify that person when the 

inspection is proposed to be made and that person shall be 

allowed to accompany the inspector during the inspection. 

(3) During the term of the permit, the permittee may 

submit an application for a revision of the permit, together 

with a revised reclamation plan and a revised water 

protection plan, to the department. The department may not 

approve the application unless it finds that reclamation and 

protection of water resources in accordance with this part 

would be accomplished. Application for minor revision shall 
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be approved or disapproved within a reasonable time, 

depending on the scope and complexity, but in no case longer 

than 120 days. Applications for major revisions are subject 

to all the permit application requirements and procedures. '1 

Section 6. Secti-::m 82-4-222, MCA, is amended to read: 

"82-4-222. Permit application. (1) An operator desiring 

a permit shall file an application which shall contain a 

complete and detailed plan for the mining, reclamation, 

revegetation, and rehabilitation of the land and for the 

protection and restoration or replacement of water resources 

and beneficial uses to be affected by the operation. Such 

plan shall reflect thorough advance investigation and study 

by the operator and shall include all known or readily 

discoverable past and present uses of the land and water to 

be affected and the approximate periods of such use and 

shall state: 

(a) the location and area of land to be affected by the 

operation, with a description of access to the area from the 

nearest public highways; 

(b) the names and addresses of the owners of record and 

any purchasers under contracts for deed of the surface of 

the area of land to be affected by the permit and the owne~s 

of ~ecord and any purchasers under contracts for deed of all 

surface area within one-half mile of any part of the 

affected area; 
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(c) the names and addresses of the present owners of 

record and any purchasers under contracts for deed of all 

subsurface minerals in the land to be affected; 

(d) the source of the applicant 1 s legal right to mine 

the mineral on the land affected by the permit; 

{e) the permanent and temporary post-office addresses 

of the applicant; 

(f) whether the applicant or any person associated with 

the applicant holds or has held any other permits under this 

part and an identification of those permits; 

(g) whether the applicant is in compliance with 

82-4-251 and, if known, whether every officer, partner, 

director, or any individual owning of record or 

beneficially, alone or with associates, 10% or more of any 

class of stock of the applicant is subject to any of the 

provisions of 82-4-251 and he shall so certify and whether 

any of the foregoing parties or persons have ever had a 

strip-mining or underground-mining license or permit issued 

by any other state or federal agency revoked or have ever 

forfeited a strip-mining or underground-mining bond or a 

security deposited in lieu of a bond and, if so, a detailed 

explanation of the facts involved in each case must be 

attached: 

(h) whether the applicant has a record of outstanding 

reclamation fees with the federal coal regulatory auchority; 
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(i) the names and addresses of any persons who are 

engaged in strip- or underground-mining activities on behalf 

of the applicant; 

(j) the annual rainfall and the direction and average 

velocity of the prevailing winds in the area where the 

applicant has requested a permit: 

(k) the results of any test borings or core samplings 

which the applicant or his agent has conducted on the land 

to be affected, including the nature and the depth of the 

various strata or overburden and topsoil, the quantities and 

location of subsurface water and its quality, the thickness 

of any mineral seam, an analysis of the chemical properties 

of such minerals, including the acidity, sulphur content, 

and trace mineral elements of any coal seam, as well as the 

British thermal unit (Btu) content of such seam, and an 

analysis of the overburden, including topsoil. If test 

borings or core samplings are submitted, each permit 

application shall contain two copies each of two sets of 

geologic cross sections accurately depicting the known 

geologic makeup beneath the surface of the affected land. 

Each set shall depict subsurface conditions at such 

intervals as the department requires across the surface and 

shall run at a 90-degree angle to the other set. The 

department may not require intervals of less tt1a~ 500 feet. 

Each cross sectio11 shall depict the thickness and geologic 
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character of all known strata beginning with the topsoil. In 

addition, each application for an underground-mining permit 

shall be accompanied by cross sections and maps showing the 

proposed underground locations of all shafts, entries, and 

haulageways or other excavations to be excavated during the 

permit period. These cross sections shall also include all 

existing shafts, entries, and haulageways. 

{1) the name and date of a daily newspaper of general 

circulation within the county in which the applicant will 

prominently publish at least once a week for 4 successive 

weeks after submission of the application an announcement of 

his application for a strip-mining or underground-mining 

permit and a detailed description of the area of land to be 

affected should a permit be granted; 

(m) a comprehensive assessment of the effects of the 

proposed operations on water resources and beneficial uses, 

entitled "water protection plan", that must include the 

following elements as necessary to supplement other water 

resource related information and analysis required by this 

pact: 

(i) a list containing the names and addresses of all 

water users in the water protection area; 

till a detailed assessment of the existing_ water 

resources, hydrologic balance, and beneficial uses within 

the water protection area, including a baseline study that 
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the operator shall conduct for a minimum of 2 years and 

collection of sufficient data to enable the department to 

assess the potential and probable cumulative impacts of all 

anticipated mining in the area upon the hydrologic balance, 

quantity, and quality of water resources and upon beneficial 

uses in the water protection area; 

JjJ.jJ__ a determination of the probable hydrologic 

consequences of coal mining and reclamation operations, both 

on and off the mine site, with respect to the hydrologic 

regime, quantity and quality of water in surface ~ and 

ground water systems, including the dissolved and suspended 

solids under seasonal flow conditions, the potential for 

diminishment or degradation of water resources, and the 

potential for adverse effects on beneficial uses and--the 

co¼lec~ion---0£--ettffieient--~ata--for--the--m¼ne--ei-te--aftd: 

s~rrottnd¼ng--areas,--so--that--cttmttiative--impacte--0£---all 

an~ieipat:ed--mi-ning--in--the--area-ttpon-the-hydroio9y-e£-the 

t.1:,riea-and-partiettiarly-1:2:pon-water-avaiiabi-¼it·y-ce:n--be--me:d:e. 

However, this determination is not required until such time 

as hydrologic information on the general area prior to 

mining is made available from an appropriate federal or 

state agency. The permit may not be approved until such 

information is available and is incorporated into the 

application. 

(iv) an assessment of the potentJ~~ for water resources 
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and beneficial uses that may be diminished or degr~ded to be 

permanently restored or replaced to the a,2E_roximate 

hydrologic characteristics, quantity, and quality that 

existed prior to the commencement of the proposed mining 

operations and the proposed methods of restoration or 

replacement of water resources and beneficial uses; and 

(v) the estimated cost of restoring or replacing any 

water resources that may be diminished or degraded by the 

E..!512.0Sed minin~erat_ions and the estimated cost of 

ensurin~ the continuation of beneficial _uses within the 

water protection area at no greater cost to water users than 

under conditions that existed ~rior to the commencement of 

the proposed operations; 

(n) a coal conservation plan; and 

(o) such other or further information as the department 

may require. 

(2) The application for a permit shall be accompanied 

by two copies of all maps meeting the requirements of the 

subsections below. The maps shall: 

(a) identify the area to correspond with the 

application; 

(b) show any adjacent deep mining or surface mining and 

the boundaries of surface properties and names of owners of 

record of the affected area and within 1,000 feet of any 

part of the affected area; 
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(c) show the names and locations of all streams, 

creeks, or other bodies of water, roads, buildings, 

cemeteries, oil and gas wells, and utility lines on the area 

of land affected and within 1,000 feet of such area; 

(d) show by appropriate markings the boundaries of the 

area of land affected, any cropline of the seam or deposit 

of mineral to be mined, and the total number of acres 

involved in the area of land affected; 

(e) show the date on which the map was prepared and the 

north pointr 

(f) show the final surface and underground water 

drainage plan on and away from the area of land affected. 

This plan shall indicate the directional and volume flow of 

water, constructed drainways, natural waterways used for 

drainage, and the streams or tributaries receiving the 

discharge. 

(g) show the proposed location of waste or refuse area: 

(h) show the proposed location of temporary subsoil and 

topsoil storage area; 

(i) show the proposed location of all facilities; 

(j) show the location of test boring holes; 

(k} show the surface location lines of any geologic 

cross sections which have been submitted; 

(1) show a listing of plant varieties encountered in 

the area to be affected and their relative dominance in the 
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area, together with an enumeration of tree varieties and the 

approximate number of each variety occurring per acre on the 

area to be affected, and the locations generally of the 

various kinds and varieties of plants, including but not 

limited to grasses, shrubs, legumes, forbs, and trees; 

(m) be certified as follows: ''I, the undersigned, 

hereby certify that this map is correct and shows to the 

best of my knowledge and belief all the information required 

by the mining laws of this state.~ The certification shall 

be signed and notarized. The department may reject a map as 

incomplete if its accuracy is not so attested. 

(n) contain such other or further information as the 

department may require. 

( 3) 

annual 

If the department 

production at all 

finds that the probable total 

locations of any strip- or 

underground-coal-mining 

exceed 100,000 tons, 

operation applied for will not 

any determination of probable 

hydrologic consequences that the department requires and the 

statement of result of test borings or core samplings shall, 

upon written request of 

qualified public or private 

department. The department 

the operator, be performed by a 

laboratory designated by the 

shall assume the cost of the 

determination and statement to the extent that it has 

received funds for this purpose. 

(4) In addition to the information and maps required 
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above, each application for a permit shall be accompanied by 

detailed plans or proposals showing the method of operation, 

the manner, time or distance, and estimated cost for 

backfilling, subsidence stabilization, water control, 

grading work, highwall reduction, topsoiling, planting, 

revegetating, and a reclamation plan for the area affected 

by the operation, which proposals shall meet the 

requirements of this part and rules adopted under this part. 

The reclamation plan shall address the life of the operation 

and indicate the size, sequence, and the timing of the 

subareas for which it is anticipated that individual permits 

will be sought. 

(5) Each applicant for a coal mining permit shall 

submit as part of the application a certificate issued by an 

insurance company authorized to do business in the state 

certifying that the applicant has in force for the strip- or 

underground-mining and reclamation operations for which the 

pe~mit is sought a public liability insurance policy, or 

evidence that the applicant has satisfied other state or 

federal self-insurance requirements. This policy shall 

provide for personal injury and property damage protection 

in an amount adequate to compensate any persons damaged as a 

result of strip- or underground-coal-mining and reclamation 

operations, including use of explosives, and entitled to 

compensation under applicable provisions of state law. The 
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pe[mittee must maintain the policy in full force and effect 

during the term of the permit and any renewal until all 

reclamation operations have been completed. 

(6) Each applicant for a strip-mining or 

underground-mining reclamation permit shall file a copy of 

his application for public inspection with the clerk and 

recorder at the courthouse of the county where the major 

portion of mining is proposed to occur." 

Section 7. Section 82-4-223, MCA, is amended to read: 

"82-4-223. Permit fee and surety bond. (l) Aft 

a~~liea~ien-£ee-ef-$¼09-~haT½--be--paf~--be£ore Before the 

permit required in this part 9ha½½ ~ be issued, the 

operator shall pay a basic application fee of $100 and a 

water resources assessment fee not to exceed the actual 

amount of contractor and employee expenses of the department 

that are necessary to provide for timely and adequate review 

of the water protection plan. The department may further 

define these expenses by rule. 

(2) Before a permit may be issued, the operator shall 

file with the department a bond payable to the state of 

Montana with surety satisfactory to the department in the 

penal sum to be determined by the board, on the 

recommendation of the commissioner, of not less than $200 

for each acre or fraction thereof of the area of land 

affected, with a minimum bond of $10,000, conditioned upon 
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the faithful performance of the requirements set forth in 

this part and of the rules of the board. The operator may 

elect to deposit cash, negotiable bonds, or negotiable 

certificates of deposit of any bank organized or transacting 

business in the United States. The cash deposit or market 

value of such securities shall be equal to or greater than 

the amount of the bond required for the bonded area. The 

level of bonding shall be relative to the degree of 

disturbance projected by the original permit and the annual 

report. A political subdivision or agency of the state need 

not file a bond unless required to do so by the board. The 

board shall adjust the amount of bond required if the cost 

of reclamation changes. 

(3) In determining the amount of the bond, the board 

shall take into consideration the character and nature of 

the overburden, the future suitable use of the land 

involved, and the cost of backfilling, grading, highwall 

reduction, subsidence stabilization, water control, 

topsoiling, and reclamation to be required, but in no event 

shall the bond be less than the total estimated cost to the 

state of completing the work described in the reclamation 

plan. Water restoration and replacement costs that are 

included in the amount of the bond required under this 

section may not be included in the amount of water 

restoration and replacement financial assurance required 
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restoration and 

release. {l) Before a 

permit for strip mining or underground mining of coal may be 

issued, the operator shall provide financial assurance 

sufficient to ensure the restoration or replacement of 

specific water resources and the restoration and 

continuation of beneficial uses within the water protection 

area at no greater cost to water users than under conditions 

that existed prior to the commencement of the operator's 

proposed operations. The board shall determine the amount of 

financial assurance that the operator must provide based on 

an assessment of the water protection plan and the 

operator's 

resources 

diminished 

operations. 

estimated cost 

and restoring 

or degraded 

of restoring or replacing water 

beneficial uses that may be 

by the operator 1 s proposed 

(2) The operator may satisfy the financial assurance 

requirement by: 

(a) establishing a water restoration and replacement 

trust fund and making annual payments into the fund; 

(b) filing with the department a bond that is payable 

to the state of Montana with surety satisfactory to the 

department, conditioned upon the faithful compliance with 

the requirements of this part and the rules of the board; 
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of credit with the 

and replacement 

insurance and submitting a certification of insurance to the 

department; 

(e) filing with the department a cash deposit, an 

assignment of a certificate of deposit, or other surety 

acceptable to the board; 

(f) demonstrating to the department that the operator 

meets minimum financial worth and bond rating criteria that 

show that the operator has adequate internal resources for 

meeting the financial requirement established by subsection 

{l); or 

(g) a combination of financial assurance mechanisms 

that are acceptable to the board and that may include a 

trust fund, a surety bond, a letter of credit, and 

insurance. 

(3) The board 

and conditions of 

shall 

each 

adopt rules to specify the terms 

financial assurance mechanism 

authorized by this section that must be met before the board 

may approve the use of that mechanism by the operator for 

purposes of satisfying the financial assurance requirement 

established by this section. 

(4) The amount of financial assurance approved by the 

board may not be less than the estimated cost to the state 
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to restore or replace specific water resources and to ensure 

the continuance of beneficial uses in the water protection 

area at no greater cost to water users than under conditions 

that prevailed prior to the commencement o.f the proposed 

operations as set forth in the water protection plan. 

(5) A public or government agency is not required to 

provide financial assurance under the provisions of this 

section, 

(6) If the board determines that the level of financial 

assurance provided for a permitted operation does not 

represent the present costs of water restoration or 

replacement or restoration of beneficial uses 

diminished or degraded by the operation, 

that may be 

the board may 

modify the financial assurance requirements of that permit. 

(7) The permittee may file a request with the 

department for the release of all or part of the water 

restoration and replacement financial assurance requirement. 

Within 30 days after an application for financial assurance 

release has been filed with the department, the permittee 

shall: 

(a) submit a copy of an advertisement notice placed at 

least once a week for 4 consecu.ti¥e week.s __ in a newspaper of 

general circulation in the locality of the mining operation. 

The notice must contain a notification of the precise 

location of the water protection area, the permit and date 
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approved, the amount of financial assurance filed and, if 

applicable, the portion sought to be released, the type and 

appropriate dates of water restoration or replacement and 

beneficial uses restoration work performed, and a 

description of the results achieved as they relate to the 

permittee's approved water protection plan. 

{b) mail a copy of the advertisement to water users in 

the water protection area, as identified in the water 

protection plan; and 

(c) submit to the department a copy of the material the 

permittee has sent to water users. 

(8) The department may not ~elease a permittee from the 

water restoration and replacement financial assurance 

requirement and release funds or 

mechanisms the permittee relied 

financial assurance requirement: 

terminate 

upon to 

the funding 

fulfill the 

(a} for a minimum of 10 years after the release of the 

performance bond as provided in 82-4-232; 

{b) until the department determines that the quality 

and quantity of water resources in.the water protection area 

permanently restored or replaced and that have been 

beneficial uses in the water protection area are continuing 

at no greater cost to water users than under conditions that 

prevailed prior to the commencement of 

operations; and 
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(c) until the department holds a public hearing in the 

locality of the permitted operation if a hearing is 

requested by a resident of this state or any person having 

an interest 

permittee's 

that may be adversely affected by the 

request for release of all or a portion of the 

financial assurance requirement. The department may 

administer oaths, subpoena witnesses or written or printed 

materials, compel the attendance of witnesses or the 

production of materials, and take evidence. The department 

shall: 

(i) hold a hearing within 30 days of receiving a 

request for a hearing; 

(ii) advertise the date, time, and location of the 

public hearing in a newspaper of general circulation and in 

the county newspapers in the locality of the permitted 

operation for 2 consecutive weeks; 

{iii) make all information in the department's 

possession that is relevant to the decision on whether to 

release a permittee from the financial assurance requirement 

readily available to interested persons beginning no later 

than the date that notice of the public hearing is 

distributed; 

(iv) conduct a site inspection of the land affected and 

of the work the permittee has done to replace or restore 

water resources and to restore beneficial uses, as 
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applicable, and other operations carried on by the permittee 

in the general vicinity of the area where release of 

financial assurance has been requested; and 

(v) keep a verbatim record of the hearing required by 

this section and make a transcript available on the motion 

of any party or by order of the department. 

(9) A person may submit to the department information 

relevant to the department's decision to release an operator 

from all or a part of the financial assurance requirement 

for a period of 30 days after the date of the public 

hearing. 

(10) Within 60 days after the public hearing is held, 

the department shall notify the permittee in writing of its 

decision to release or not to release all or part of the 

water restoration and replacement financial assurance. 

{11) A person may request the department to reconsider 

its decision to release the permittee from all or part of 

the financial assurance requirement, based upon information 

the person submits to show that the permittee has not 

restored or replaced the hydrologic balance, the quantity or 

quality of water resources, or both or has not restored 

beneficial uses in the water protection area at no greater 

cost to water users than under the conditions that prevailed 

prior to the commencement of the permitted operations. 

Without prejudice to the rights of the persons who request 

-36-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1897/01 

the department to reconsider its decision or the permittee 

or the responsibilities of the department pursuant to this 

section, the department may establish an informal conference 

to resolve the matters raised in a request for 

reconsideration. The department's response to a request to 

reconsider its decision to release a permittee from all or 

part of the financial assurance requirement is the final 

agency decision. 

Section 9. Section 82-4-225, MCA, is amended to read: 

•92-4-225. App1ication for increase or reduction in 

permit area. The department may increase or reduce the area 

of land affected by an operation under a permit on 

application by an operator, but an increase may not extend 

the period for which an original permit was issued. An 

operator may, at any time, apply to the department for an 

amendment of the permit so as to increase or reduce the 

acreage affected by 

application and map 

it. The operator shall file an 

in the same form and with the same 

content as required for an original application under this 

part and shall pay an application fee of $50 and shall file 

with the department a supplemental bond in the amount to be 

determined under 82-4-223 for each acre or fraction of an 

acre of the increase approved. If the application is for an 

increase in the permitted area, the operator shall p~y_-51 

su1212.lernental water resources assessment fee not to exceed 
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the actual amount of contractor and employee expenses of the 

department that are necessary to provide for timely and 

adequate review of the water protection plan. The operator 

shall also file with the department supplemental water 

restoration and replacement financial assurance in an amount 

to be determined pursuant to [section 81 for the additional 

permitted area. All procedures of this part pertaining to 

original applications apply to applications for the increase 

of the area of land affected, except for incidental boundary 

revisions. If the department approves a reduction in the 

acreage covered by the original or supplemental permit, it 

shall release the bond for each acre reduced, but in no case 

shall the bond be reduced below $10,000, except as provided 

in 82-4-223." 

Section 10. Section 82-4-227, HCA, is amended to read: 

~a2-4-227. Refusal of permit. (l) .l1!.l An application 

for a prospecting, strip-mining, or underground-mining 

permit or major revision efta½½ ~ not be approved by the 

department unless, on the basis of the information set forth 

in the application, an on-site inspection, and an evaluation 

of the operation by the department, the applicant has 

affirmatively demonstrated that~ 

ill the requirements of this part and rules will be 

L"'hse rved 1.... 

1ill and--that the proposed method of operation, 
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backfilling, grading, subsidence stabilization, water 

control, highwall reduction, topsoiling, revegetation, or 

reclamation of the affected area can be carried out 

consistently with the purpose of this part; and 

(iii) water resources and beneficial uses in the water 

protection area will be protected and, if necessary, 

restored or replaced consistent with the purpose of this 

part at no greater cost to water users than under conditions 

that existed prior to the commencement of the proposed 

operation. 

1!Ll_ The applicant for a permit or major revision has 

the burden of establishing that his application is in 

compliance with this part and the rules adopted under it. 

(2} The department shall not approve the application 

for a prospecting, strip-mining, or underground-mining 

permit where the area of land described in the application 

includes land having special, exceptional, critical, or 

unique characteristics or that mining or prospecting on that 

area would adversely affect the use, enjoyment, or 

fundamental character of neighboring land having special, 

exceptional, critical, or unique characteristics. For the 

purposes of this part, land is defined as having such 

characteristics if it possesses special, exceptional, 

critical, or unique: 

(a) biological productivity, the loss of which would 
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jeopardize certain species of wildlife or domestic stock~ 

{b) ecological fragility, in the sense that the land, 

once adversely affected, could not return to its former 

ecological role in the reasonable foreseeable future; 

(c) ecological importance, in the sense that the 

particular land has such a strong influence on the total 

ecosystem of which it is a part that even temporary effects 

felt by it could precipitate a system-wide reaction of 

unpredictable scope or dimensions; or 

( d) scenic, historic, archaeologic, topographic, 

geologic, ethnologic, scientific, cultural, or recreational 

significance. (In applying this subsection, particular 

attention should be paid to the inadequate preservation 

previously accorded Plains Indian history and culture.) 

(3) The department may not approve an application for a 

strip- or underground-coal-mining permit or major revision 

unless the application affirmatively demonstrates that: 

{a} the assessment of the probable cumulative impact of 

all anticipated mining in the area on the hy-Jrologic balance 

has been made by the department and the proposed operation 

thereof has been designed to prevent material damage to the 

hydrologic balance and to the quantity and quality of water 

resources outside the permit area, except as provided in 

subsection (3){b); and 

(b} the proposed strip- or underground-coal-mining 
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farming on 

alluvial valley floors that are irrigated or naturally 

subirrigated, excluding undeveloped rangelands that are not 

significant to farming on alluvial valley floors and those 

lands as to which the regulatory authority finds that if the 

farming that will be interrupted, discontinued, or precluded 

is of such small acreage as to be of negligible impact on 

the farm's agricultural production; or 

(ii) materially damage the quantity or quality of water 

in surface water or underground water systems that supply 

these valley floors in subsection (3)(b)(i). 

(4) Subsection (3)(b) does not affect those strip- or 

underground-coal-mining operations that in the year 

preceding the enactment of Public Law 95-87 produced coal in 

commercial quantities and were located within or adjacent to 

alluvial valley floors or had obtained specific permit 

approval by the department to conduct strip- or 

underground-coal-mining operations within alluvial valley 

floors. If coal deposits are precluded from being mined 

under this subsection, the commissioner shall certify to the 

secretary of interior that the mineral owner or lessee may 

be eligible for participation in coal exchange programs 

pursuant to section 510{5) of Public Law 95-87. 

( 5) If the area proposed to be mined contains prime 

-41-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1897 /01 

farmland, the department may not grant a permit to mine coal 

on the prime farmland unless it finds in writing that the 

applicant has the technological capability to restore the 

mined area, within a reasonable time, to equivalent or 

higher levels of yield as nonmined prime farmland in the 

surrounding area under equivalent levels of management and 

can meet the soil reconstruction standards of 82-4-232(3). 

Nothing in this subsection applies to any permit issued 

prior to August 3, 1977, or to any revisions or renewals 

thereof, or to any existing strip- or underground-mining 

operations for which a permit was issued prior to August 3, 

1977. 

(6) If the department finds that the overburden on any 

part of the area of land described in the application for a 

prospecting, strip-mining, or underground-mining permit is 

such that experience in the state with a similar type of 

operation upon land with similar overburden shows that 

substantial deposition of sediment in streambeds 1 

subsidence, landslides, or water pollution cannot feasibly 

be prevented, the department shall delete that part of the 

land described in the application upon which the overburden 

exists. The burden is on the applicant to demonstrate that 

any area should not be deleted under this subsection. 

( 7) IE the department finds that the operation will 

con5titute a hazard to a dwelling house, public building, 
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school, 

building, 

property, 

church, cemetery, commercial or institutional 

public road, stream, lake, or other public 

the department shall delete those areas from the 

prospecting, strip-mining, or underground-mining permit 

application before it can be approved. In no case may 

strip- or underground-coal-mining be allowed within 300 feet 

of any occupied dwelling, unless waived by the owner, nor 

within 300 feet of any public building, school, church, 

community, or institutional building, or public park; nor 

within 100 feet of a cemetery; nor within 100 feet of the 

outside right-of-way line of any public road, except where 

mine access roads or haulage roads join such right-of-way 

line. The department may permit such roads to be relocated 

or the area affected to lie within 100 feet of the road if, 

after public notice and opportunity for public hearing in 

the locality, a written finding is made that the interests 

of the public and the landowners affected will be protected. 

(8) No strip- or underground-mining may be conducted 

within 500 feet of active or abandoned underground mines in 

order to prevent breakthroughs and to protect health or 

safety of miners. The department shall permit an operator to 

mine near, through, or partially through an abandoned 

underground mine or closer to an active underground mine if: 

(a) the nature, timing, and sequencing of specific 

strip-mine activities and specific underground-mine 
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activities are jointly approved by the department and the 

regulatory authority concerned with the health and safety of 

underground miners; and 

(b) such operations will result in improved resource 

recovery, abatement of water pollution, or elimination of 

hazards to the health and safety of the public. 

(9) The department may not approve an application for a 

strip- or underground-coal-mining operation if the area 

proposed to be mined is included within an area designated 

unsuitable for strip or underground coal mining or within an 

area under review for this designation under an 

administrative proceeding, unless in such an area as to 

which an administrative proceeding has commenced pursuant to 

this part, the operator making the permit application 

demonstrates that prior to January 1, 1977, he made 

substantial legal and financial commitments in relation to 

the operation for which he is applying for a permit. 

(10) No permit or major permit revision for a strip- or 

underground-coal-mining operation may be iss~ed unless the 

applicant has affirmatively demonstrated by its coal 

conservation plan that no failure to conserve coal will 

occur. The department may require the applicant to submit 

any information it considers necessary for review of the 

coal conse~vation plan. 

(11) Whenever information available to the department 
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indicates that any strip- or underground-coal-mining 

operation owned or controlled by the applicant is currently 

in violation of Public Law 95-87, as amended, or any state 

law required by Public Law 95-87, as amended, or any law, 

rule, or regulation of the United States or of any 

department or agency in the United States pertaining to air 

or water environmental protection, the department shall not 

issue a strip- or underground-coal-mining permit or major 

revision until the applicant submits proof that the 

violation has been corrected or is in the process of being 

corrected to the satisfaction of the administering agency. 

(12) The department may not issue a strip- or 

underground-coal-mining permit or major revision to any 

applicant which it finds, after an opportunity for hearing, 

owns or controls any strip- or underground-coal-mining 

operation which has demonstrated a pattern of willful 

violations of Public Law 95-87, as amended, or any state law 

required by Public Law 95-87, as amended, of such a nature 

and duration and with such resulting irreparable damage to 

the environment to indicate an intent not to comply with the 

provisions of this part. 

(13) Subject to valid existing rights, no strip- or 

underground-coal-mining operations except those which 

existed as of August 3, 1977, may be conducted on private 

lands within the boundaries of units of the national park 
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system, the national wildlife refuge systems, the national 

wilderness preservation system, the wild and scenic rivers 

system, including study rivers designated under section S(a) 

of the Wild and Scenic Rivers Act, or national recreation 

areas designated by act of congress." 

Section 11. Section 82-4-231, MCA, is amended to read: 

•a2-4-231. Submission of and action on reclamation plan 

water protection plan. (1) As rapidly, completely, and 

effectively as the most modern technology and the most 

advanced state of the art will allow, each operator granted 

a permit under this part shall reclaim and revegetate the 

land affected by his operation, except that underground 

tunnels, shafts, or other subsurface excavations need not be 

revegetated. The operator shall restore or replace water 

resources and restore beneficial uses adversely affected by 

his operation. Under the provisions of this part and rules 

adopted by the board, an operator shall prepare and carry 

out a method of operation, plan of grading, backfilling, 

highwall reduction, subsidence stabilization, water control, 

topsoiling, and a reclamation plan for the area of land, and 

a water protection plan for -~he water resources and 

beneficial uses affected by his operation. In developing a 

method of operation and plans of backfilling, subsidence 

stabilization, water control, grading, highwall reduction 1 

topsoiling, and reclamation, and water protection, all 
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measures shall be taken to eliminate damages to landowners 

and members of the public, their real and personal property, 

public roads, s~~~am9 water resources, and all other public 

property from soil erosion, subsidence, landslides, water 

pollution, water supply disruption, and hazards dangerous to 

life and property. 

(2) The reclamation plan shall set forth in detail the 

manner in which the applicant intends to comply with this 

section and 82-4-232 through 82-4-234, as amended, and the 

steps to be taken to comply with applicable air and water 

quality laws and rules and any applicable health and safety 

standards. 

(3) The application for permit or major revision of a 

permit, which shall contain the reclamation plan and the 

water protection plan, shall be submitted to the department. 

(4) The department shall determine whether the 

application is administratively complete. An application is 

administratively complete if it contains information 

addressing each application requirement in 82-4-222 and the 

rules implementing that section and all information 

necessary to initiate processing and public review. The 

department shall notify the applicant in writing of its 

determination no later than 90 days after submittal of the 

application. If the department determines that the 

application is not administratively complete, it shall 

-47-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1897/01 

specify in the notice those items which the application must 

address. The application shall be presumed administratively 

complete as to those requirements not specified in the 

notice. 

(5) If the department determines that an environmental 

impact statement on the application is required, it shall 

notify the applicant in writing at the same time it gives 

the applicant notice pursuant to subsection (4). 

(6) After the applicant receives notice that the 

application is administratively complete 1 he shall publish 

notice of filing of the application once a week for 4 

consecutive weeks in a newspaper of genecal circulation in 

the locality of the proposed operation. The department shall 

notify various local governmental bodies, planning agencies, 

sewage and water treatment authorities, and water companies 

in the locality in which the proposed mining will take place 

of the application and provide a reasonable time for them to 

submit written comments. Any person having an interest which 

is or may be adversely affected or the officer or head of 

any federal, state, or local governmental agency or 

authority shall have the right to file written objections to 

the proposed initial or revised application for permit or 

major revision within 30 days of the applicant's published 

notice. If written objections are filed and an objector 

requests an informal conference, the department shall hold 

-48-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1897/01 

an informal conference in the locality of the proposed 

operation within 30 days of receipt of the request. The 

department shall notify the applicant and all parties to the 

informal conference of its decision and the reasons therefor 

within 60 days of the informal conference. The department 

may arrange with the applicant upon request by any party to 

the administrative proceeding for access to the proposed 

mining area for the purpose of gathering 

relevant to the proceeding. 

information 

{7) The filing of written objections or a request for 

an informal conference shall not preclude the department 

from proceeding with its review of the application as 

specified in subsection (8). 

(8) (a) The department shall review each 

administratively complete application and determine the 

acceptability of the application. During the review, the 

department may propose modifications to the application or 

delete areas from the application in accordance with the 

requirements of 82-4-227. A complete application is 

considered acceptable when the application is in compliance 

with all of the applicable requirements of this part and the 

regulatory program pursuant to this part. 

(b) If the applicant significantly modifies the 

application after the application has been determined 

administratively complete in accordance with subsection (4), 
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the department shall under this section either deny the 

application or conduct a new review, including an 

administrative completeness determination, public notice, 

and objection period. 

(c) If an environmental impact statement is determined 

to be necessary prior 

department shall 

to making a 

complete and 

permit decision, the 

publish the final 

environmental impact statement within 365 days of the date 

of notice provided pursuant to subsection (5). 

{d) Within 120 days after it determines that an 

application is administratively complete, the department 

shall notify the applicant in writing whether the 

application is or is not acceptable. If the application is 

not acceptable, the department shall set forth the reasons 

why it is not acceptable, and it may propose modifications, 

delete areas, or reject the entire application. All items 

not specified as unacceptable in the department's 

notification are presumed to be acceptable. If the applicant 

revises the application in response to a notice of 

unacceptability, the department shall review the revised 

application and notify the applicant in writing within 120 

days of the date of receipt whether the revised application 

is acceptable. If the revision constitutes a significant 

modification under subsection (B)(b), the department shall 

conduct a new review, beginning with an administrative 
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completeness determination. 

{e) When the application is determined 

acceptable, the department shall publish notice 

to be 

of its 

determination once a week for 2 consecutive weeks in a 

newspaper of general circulation in the locality of the 

proposed operation. Any person having an interest that is or 

may be adversely affected may file a written objection to 

the determination within 10 days of the department's last 

published notice. If a written objection is filed and an 

objector requests an informal conference, the department 

shall hold an informal conference in the locality of the 

proposed operation within 20 days cf receipt of the request. 

The department shall notify the applicant and all parties to 

the informal conference of its decision and the reasons 

therefor within 10 days of the informal conference. 

{f) The department shall: 

(i) hold a public information hearing prior to issuing 

its decision to grant or deny a strip-mining or 

underground-mining reclamation permit or major revision 

application for the purpose of obtaining public comment on 

the adequacy of the water protection plan and the water 

restoration and re.12.lacement financial assurance to 

accom.12.lish the ~oses of this I?_art if a hearin_g_ is 

requested by a 

hold one hearing 

resident of this state. The departme~~ 

to satisfy the reguirements of this 
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subsection and the requirements of and rules adopted under 

Title 75, chapter 1, parts 1 and 2. 

(ii) no less than 30 days prior to the hearing required 

by subsection (8}(f)(i), publish notice of the hearing in 

newspapers of general circulation in the area to be affected 

by the proposed mining operation and in the county 

newspapers of the county or counties that would be affected~ 

(iii) mail written notices of the hearing to water users 

in the water protectio~_area, as identified in the water 

protection plan; 

(iv) ensure that the water protection plan, the 

deEartment's assessment of the water protection pl~~. and 

information supporting the department's determination of the 

amount of the water restoration and replacement financial 

assurance are readily available for public review at the 

time the department gives notice of the hearing provided for 

in this subsection. 

l9.l The department shall prepare written findings 

granting or denying the permit or major revi3ion application 

in whole or in part no later than 45 days from the date the 

application is determined acceptable or from the publication 

of the final environmental impact statement, whichever 

occurs later. However. if lands subject to the federal lands 

program are included in the application for permit or major 

revision, the department shall prepare and submit written 
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findings to the federal regulatory authority. If the 

department 1 s decision is to gcant the permit, the department 

shall issue the permit on the date of its written finding 

or, if any federal concurrence is necessary, on the date 

when such concurrence is obtained. If the application is 

denied, specific reasons for the denial must be set forth in 

the written notification to the applicant. 

tgtl!!l If the department fails to act within the times 

specified in this subsection (8), it shall immediately 

notify the board in writing of its failure to comply and the 

reasons for the failure to comply. 

(9) The applicant, a landowner, or any person with an 

interest that is or may be adversely affected by the 

department's permit decision may within 30 days of that 

decision submit a written notice requesting a hearing by the 

board. The notice must contain the grounds upon which the 

requester contends that the decision is in error. The 

hearing shall be held within 30 days of the request. For 

purposes of a hearing, the board may order site inspections 

of the area pertinent to the application. 

within 10 days of the hearing notify 

The board shall 

the person who 

requested the hearing, by certified mail, and all other 

persons, by regular mail, of the findings and decisions. No 

person who presided at the informal conference may either 

preside at the hearing or participate in the decision 
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thereon. 

(10) In addition to the method of operation, grading, 

backfilling, subsidence stabilization, water control, 

highwall reduction, topsoiling, and reclamation requirements 

of this part and rules adopted under this part, the 

operator, consistent with the directives of subsection (1) 

of this section, shall: 

(a) bury under adequate fill all toxic materials, 

shale, mineral, or any other material determined by the 

department to be acid producing, toxic, undesirable, or 

creating a hazard; 

(b) as directed by rules seal off tunnels, shafts, or 

other openings or any breakthrough of water creating a 

hazard; 

(c} impound, drain, or treat all runoff or underground 

mine waters so as to reduce soil erosion, damage to grazing 

and agricultural lands, and pollution of surface and 

subsurface waters; 

(d) remove or bury all metal, lumber, and other refuse 

resulting from the operation; 

(e) use explosives in connection with the operation 

only in accordance with department regulations designed to 

minimize noise, damage to adjacent lands, and water 

pollution and ensure public safety and for other purposes; 

(f) adopt rne~sures to prevent land subsidence unless 
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the board approves a plan for inducing subsidence into an 

abandoned operation in a pcedictable and controlled manner 

with measures for grading, topsoiling, and revegetating the 

subsided land surface. In order for a controlled subsidence 

plan to be approved, the applicant must show that subsidence 

will not cause a direct or indirect hazard to any public or 

private buildings, roads, facilities, or use areas, 

constitute a hazard to human life or health, or constitute a 

hazard to domestic livestock or to a viable agricultural 

operation, or violate any other restrictions the board may 

consider necessary. 

{g) stockpile and protect from erosion all mining and 

processing wastes until these wastes can be disposed of 

according to the provisions of this part; 

(h) deposit as much stockpiled waste material as 

possible back into the mine voids upon abandonment in such 

manner as to prevent or minimize land subsidence. The 

remaining waste material shall be disposed of as provided by 

this part and the rules of the board. 

(i) seal all portals, entryways, drifts, shafts, or 

other openings between the surface and underground mine 

workings when no longer needed; 

(j) to the extent possible using the best technology 

currently available, minimize disturbances and adverse 

impacts of the operation on fish, wildlife, and related 
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of such 

prevailing 

associated 

offsite areas and to the quality and quantity of water in 

surface water and ground water systems both during and after 

strip- or underground-coal-mining operations and during 

reclamation by: 

(i) avoiding acid or other toxic mine drainage by such 

measures as, but not limited to: 

(A) preventing or removing water from contact with 

toxic-producing deposits; 

(B) treating drainage to reduce toxic content which 

adversely affects downstream water upon being released to 

water courses; 

(C) casing, sealing, or otherwise managing boreholes, 

shafts, and wells and keeping acid or other toxic drainage 

from entering ground and surface waters: 

(ii} (A) conducting strip- or underground~mining 

operations 

the best 

so as to prevent, to the extent possible using 

technology currently available, additional 

contributions of suspended solids to streamflow or runoff 

outside the permit area but in no event shall contributions 

be in excess of requirements set by applicable state or 

federal law; 
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(B) constructing any siltation structures pursuant to 

(ii){A) of this subsection prior to commencement of strip

or underground-mining operations, such structures to be 

certified by a qualified registered engineer to be 

constructed as designed and as approved in the reclamation 

plan; 

(iii) cleaning out and removing temporary or large 

settling ponds or other siltation structures from drainways 

after disturbed areas are revegetated and stabilized and 

depositing the silt and debris at a site and in a manner 

approved by the department: 

{iv) restoring recharge capacity of the mined area to 

approximate premining conditions; 

(v) avoiding channel deepening or enlargement in 

operations requiring the discharge of water from mines; 

(vi) preserving throughout the mining and reclamation 

process the essential hydrologic functions of alluvial 

valley floors in the arid and semiarid areas of the country: 

and 

(vii) such other actions as the department may 

prescribe; 

(1) conduct strip- or underground-mine operations in 

accordance with the approved coal conservation plan; 

{m) stabilize and protect all surface areas, including 

spoil piles, to effectively control air pollution; 
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(n) seal all auger holes with an impervious and 

noncombustible material in order to prevent drainage except 

where the department determines that the resulting 

impoundment of water in such auger holes may create a hazard 

to the environment or the public health and safety; 

(o) develop contingency plans to prevent sustained 

combustion; 

(p) refrain from construction of roads or other access 

ways up a streambed or drainage channel or in such proximity 

to such channel so as to seriously alter the normal flow of 

water; 

(q) meet such other criteria as are necessary to 

achieve reclamation in accordance with the purposes of this 

part, taking into consideration the physical, 

climatological, and other characteristics of the site; 

(r) with regard to underground mines, eliminate fire 

hazards and otherwise eliminate conditions which constitute 

a hazard to health and safety of the public; 

(s) locate openings for all new drift mines working 

acid-producing or iron-producing coal seams in such a manner 

as to prevent a gravity discharge of water from the mine. 

(11) An operator may not throw, dump, pile, or permit 

the dumping, piling, or throwing or otherwise placing any 

overburden, stones, rocks, mineral, earth, soil, dirt, 

debris, trees, wood, logs, or any other materials or 
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substances of any kind or nature beyond or outside of the 

area of land which is under permit and for which a bond has 

been posted under 82-4-223, as amended, or place the 

materials described in this section in such a way that 

normal erosion or slides brought about by natural physical 

causes will permit the materials to go beyond or outside of 

that area of land. An operator shall conduct the strip- or 

underground-mining operation in such a manner as to protect 

areas outside the permit area." 

Section 12. Section 82-4-237, MCA, is a.mended to read: 

•e2-4-237. Operator to file annual reports. ( l) An 

operator shall file an annual report with the department 

within 30 days of the anniversary date of each permit. In 

lieu of an annual report for each permit, the department may 

allow the operator to file an annual report for each 

operation on a date determined by the department. Included 

within an annual report shall be: 

(a) the name and address of the operator and permit 

number or numbers; 

{b) a report in such detail as the department shall 

require, supplemented with maps, cross sections, or other 

material indicatinq the extent to which mining operations 

have been carried out, the progress of implementation of the 

water protection plan, and the progress oE al: reclamation 

work, including the type of planting or seeding, mixture and 
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amount of seed, date of planting or seeding, and area of 

land planted, the extent to which expectations and 

predictions made in the original application have been 

fulfilled and any deviation therefrom, and the number of 

acres affected: and 

(c) a revised schedule or timetable of operationsL a"d 

reclamation, protection, restoration or replacement of water 

resources, and restoration of beneficial uses and an 

estimate of the number of acres to be affected during the 

next 1-year period. 

(2) Upon receipt of the annual report, the department 

may make further inquiry and request further information 

and, if it does so, shall allow a reasonable opportunity for 

the operator to respond. 

(3) When problem situations are revealed by review of 

new information or as a result of field inspections, the 

department may order such changes in the mining and 

reclamation plans and the water protection plan as are 

necessary to insure compliance with this part." 

Section 13. Section 82-4-238, MCA, is amended to read: 

R82-4-238. Successor operator. Where one operator 

succeeds another at an uncompleted operation, either by 

sale, assignment, lease, or otherwise, the department may 

release the first operator from all liability under this 

part as to that particular operation if both operators have 
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been issued a permit and have otherwise complied with the 

requirements of this part, and the successor operator 

assumes, as part of his obligation under this part, all 

liability for the reclamation of the area of land and the 

restoration or replacement of water resources and 

restoration of beneficial uses affected by the former 

operator." 

Section 14. Section 82-4-239, MCA, is amended to read: 

~e2-4-239. Rec1amation and restoration or re.E_lacement 

of water resources and beneficial uses by board. ( 1) The 

board may have reclamation, restoration or replacement of 

water resources, and restora!ion of beneficial uses work 

done by its own employees or by employees of other 

governmental agencies, 

through contracts with 

soil conservation 

qualified persons. 

districts, or 

The board may 

construct, operate, and maintain plants for the control and 

treatment of water pollution resulting from mine drainage. 

(2) Any funds or any public works programs available to 

the board shall be used and expended to reclaim and 

rehabilitate lands that have been subjected to strip mining 

or underground 

resources and 

mining an~ to restore or replace 

restore beneficial uses that have 

water 

been 

adversely affected by mining operations that have not been 

reclaimedL and rehabilitated, or restored or replaced in 

accordance with the standards of this part. The board shall 
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cooperate with federal, state, and private agencies to 

engage in cooperative projects under this section, 

(3) Agents, employees, or contractors of the department 

may enter upon any land for the purpose of conducting 

studies or exploratory work to determine whether such land 

has been strip- or underground-mined and not reclaimed and 

rehabilitated and whether water resources and beneficial 

uses have been restored or replaced in accordance with the 

requirements of this part and to determine the feasibility 

of restoration, reclamation, abatement, control, er 

prevention of any adverse effects of past coal-mining 

practices, or replacement of water resources. Upon request 

of the commissioner, the attorney general shall bring an 

injunctive action to restrain any interference with the 

exercise of the right to enter and inspect granted in this 

subsection. 

(4) If the department makes a finding of fact that: 

{a) landL or water resources, or beneficial uses have 

been adversely affected by past coal-mining practices; and 

(b) the adverse effects are at a stage where in the 

public interest action to restore, reclaim, abate, control, 

replace, or prevent should be taken; and 

{c) the owners of the land or water resources where 

entry must be made to restore, reclaim, abate, control, e~ 

prevent the adverse effects of past coal-mining practicesL 
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or replace water resources are not known or readily 

available or t~e owners will not give permission for the 

department or its agents, employees, or contractors to enter 

upon such property to restore, reclaim, abate, control, er 

prevent the adverse effects of past coal-mining practicesL 

or replace water resources: 

then agents, employees, or contractors of the 

department, after giving notice by mail to the owner, if 

known, and any purchaser under contract for deed, if known, 

or, if neither is known, by posting notice upon the premises 

and advertising in a newspaper of general circulation in the 

county in which the land lies, may enter upon property 

adversely affected by past coal-mining practices and any 

other property necessary for access to such mineral property 

to do all things necessary or expedient to restore, reclaim, 

abate, control, er prevent the adverse effects of past 

coal-mining practices, or replace water resources. This act 

is not an act of condemnation of property or of trespass but 

rather an exercise of the power granted by sections 1 and 2, 

Article IX of the Montana constitution. 

(5) (a) Within 6 months after the completion of 

projects to restore, reclaim, abate, control, or prevent 

adverse effects of past coal-mining practices, or replace 

water resources on privately owned land, the department 

shall itemize the money so expended and may file a statement 
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thereof in the office of the clerk and recorder of the 

county in which the land lies, together with a notarized 

appraisal by an independent appraiser of the value of the 

land before the restoration, reclamation, abatement, 

control, er prevention of adverse effects of past 

coal-mining practices, or replacement of water resources if 

the money so expended shall result in a significant increase 

in property value. Such statement constitutes a lien upon 

the land. The lien may not exceed the amount determined by 

the appraisal to be the increase in the market value of the 

land as a result of the restoration, reclamation, abatement, 

control, or prevention of the adverse effects of past 

coal-mining practices, or replacement of water resources. No 

lien may be filed against the property of any person, in 

accordance with this subsection, who owned the surface prior 

to May 2, 1977, and who neither consented to nor 

participated in nor exercised control over the mining 

operation which necessitated the reclamation, restoration or 

replacement of water resources, or restoration of beneficial 

uses performed under this part. 

(b) The landowner may petition within 60 days of the 

filing of the lien to determine the increase in the market 

value of the land as a result of the restoration, 

reclamation, abatement, control, o~ prevention of the 

adverse effects of past coal-mining practices~ 
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replacement of water resources. The amount reported to be 

the increase in value of the premises constitutes the amount 

of the lien and shall be recorded with the statement herein 

provided. Any party aggrieved by the decision may appeal as 

provided by law. 

(c} The lien provided in this section shall be recorded 

at the office of the county clerk and recorder. The 

statement constitutes a lien upon the land as of the date of 

the expenditure of the money and has priority as a lien 

second only to the lien of real estate taxes imposed upon 

the land. 

(6) The board may acquire the necessary property by 

gift or purchase or, if the property cannot be acquired by 

gift or purchase at a reasonable cost, proceedings may be 

instituted in the manner provided in Title 70, chapter 30, 

against all nonaccepting landholders if: 

(a) the property is necessary for successful 

reclamation, restoration or replacement of wat~ res9urces~ 

or restoration of beneficial uses; 

(b) the acquired land after restoration, reclamation, 

abatement, control, or prevention of the adverse effects of 

past coal-mining practices, or replacement of water 

23 resources will serve recreation and historic purposes or 

24 

25 

conservation and reclamation purposes or provide open space 

benefits; and 
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(c) permanent facilities such as treatment plants or 

relocated stream channels will be constructed on the land 

for the restoration, reclamation, abatement, control, or 

prevention of the adverse effects of past strip- or 

underground-coal-mining practices, or replacement of water 

resources; or acquisition of coal refuse disposal sites and 

all coal refuse thereon will serve the purposes of this part 

in that public ownership is desirable to meet emergency 

situations and prevent recurrences of the adverse effects of 

past coal-mining practices. 11 

Section 15. Section 82-4-240, MCA, is amended to read: 

"82-4-240. Reclamation of lands after bond forfeited -

restoration or replacement of water resources after 

financial assurance forfeited. In keeping with the 

provisions of this part, the board may reclaim any affected 

lands with respect to which a bond has been forfeited and 

may restore or replace any affected water resources and 

restore any affected beneficial uses with respect to which 

water restoration and replacement f~nanc~assurance has 

been forfeited.'' 

Section 16. Section 82-4-241, MCA, is amended to read: 

"82-4-241. Receipts paid into general fund. Except for 

bond and water restoration and reE_lacement financial 

assurance forfeiture moneys, all fees, penalties, and other 

25 moneys available or paid to the department under the 
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provisions of this part shall be placed in the state 

treasury and credited to the general fund." 

Section 17. Section 82-4-242, MCA, is amended to cead: 

•&2-4-242. Funds received by board. The board may 

receive any federal funds, state funds, or any other funds 

for the reclamation of land, the restoration and replacement 

of water resources, and restoration of beneficial uses 

affected by strip mining or underground mining." 

NEW SECTION. Section 18. Rights and obligations of 

permittees and water users. 

abandonment of permitted 

reclamation, the permittee 

balance and the quality 

(1) Following completion or 

operations and completion of 

shall restore the hydrologic 

of water resources, replace the 

quantity of water resources, and restore beneficial uses in 

the water protection area to the approximate conditions that 

prevailed prior to the commencement of the permitted 

operations at no greater cost to water users, except that a 

permittee is not required to restore or replace the quantity 

of a water resource solely to provide for the continuance of 

a beneficial use if the permittee holds a water right that 

is senior to that beneficial use and the permittee has 

lawfully consumed or used only the water to which the 

permittee is entitled. 

(2) For purposes of enforcement of the water protection 

plan, the department shall presume that water resources and 
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beneficial uses in the water protection area have been 

diminished or degraded by the permitted operation if the 

number, location, quantity, rate of flow, quality, or 

hydrologic characteristics of water resources in the water 

protection area are diminished or degraded or if water users 

in the water protection area are incurring higher costs in 

obtaining or maintaining water resources for beneficial uses 

than under the conditions that existed prior to the 

commencement of the permitted operations. 

13) A water user within the water protection area may 

notify the permittee and the department by telephone, in 

writing, or by both methods that a water resource or 

beneficial use in the water protection area has been 

diminished or degraded. 

(4) The permittee shall restore or replace sufficient 

water on a temporary basis to provide for the continuation 

of a beneficial use within the water protection area that 

has been diminished or degraded until the water resource is 

permanently restored or replaced or until the permittee 

shows, pursuant to the requirements of subsection (9), that 

the water resource, beneficial use, or both were not 

diminished or damaged by the permitted operations. Temporary 

restoration or replacement of a water resource must be 

accomplished within the following timeframes after the water 

user has notified the permittee and the department as 
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provided in subsection (3): 

(a) 24 hours for purposes of providing water for 

livestock, domestic use, municipal use, or instream flow; 

{b) 72 hours for irrigation; and 

{c) 7 days for any other beneficial use. 

(SJ If the permittee fails to temporarily restore or 

replace a water resource or restore a beneficial use or both 

as provided in subsection (4), the department shall, with 

the staff, equipment, and material under its control or by 

contract with others, take necessary actions to restore or 

replace the water resource, restore the beneficial use, or 

both. The department shall keep a record of all necessary 

expenses incurred in carrying out the work or activity 

authorized by this subsection, including a reasonable charge 

for the services performed by the state's personnel and the 

state"s equipment and materials used. 

(6) The board shall by order notify the permittee and 

his surety, if applicable, of actions taken to temporarily 

restore or replace a water resource, restore a beneficial 

use, or both. The order must state the amount of necessary 

expenses incurred by the department and a notice that the 

amount is due and payable to the department by the permittee 

and by the surety, if applicable. If the amount specified in 

the order is not paid within 30 days after receipt of the 

notice, the attorney general, upon request of the board, 
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shall bring an action on behalf of the state in district 

court. The surety is liable to the state to the extent of 

the surety's financial participation in a water restoration 

and replacement financial assurance mechanism provided by 

the permittee pursuant to [section 8]. The permittee is 

liable for the remainder of the cost. 

(7) Within 6 months of the date of notification by the 

water user as provided in subsection (3), unless a different 

time is negotiated with the water user or unless the 

permittee shows, pursuant to the requirements of subsection 

(9}, that the water resource or beneficial use or both were 

not diminished or degraded by the permittee 1 s operations, 

the permittee shall permanently restore or replace any 

diminished or degraded water resource and shall permanently 

restore any diminished or degraded beneficial use at the 

same location where the water was beneficially used at no 

greater cost to the water user than under conditions that 

prevailed prior to the commencement of the permitted 

operations. 

(8) The permittee shall compensate water users for any 

economic losses incurred by the diminishment or degradation 

of a water resource, beneficial use, or both in the water 

protection area that is not restored or replaced within the 

time established pursuant to subsection (4). 

(9) Th~ permittee may request a hearing subject to the 
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provisions of the Montana Administrative Procedure Act and 

may provide ev~dence to show that the alleged diminishment 

or degradation of a water resource, beneficial use, or both 

was not caused by the permitted operations. 

(a) The permittee has the burden of showing by clear 

and convincing evidence that the permitted operations did 

not cause the diminishment or degradation of the water 

resource, beneficial use, or both. 

(b) A record must be made of the hearing and of all 

evidence presented and testimony taken. 

(c) Based upon the hearing record, the department shall 

determine whether the water resource, beneficial use, or 

both were diminished or degraded by the permitted 

operations. 

(d) Either the permittee or the water user may request 

that the department reconsider its determination. The 

department 1 s response to a request to reconsider is the 

final agency decision. 

(eJ If the department finds that the diminishment or 

degradation of a water resource, beneficial use, or both was 

not caused by a permitted operation under this part, the 

department may order the water user to reimburse the 

permit tee for the costs the permit tee incurred in 

temporarily or permanently :restoring or replacing the 

diminished or degraded water resource or in restoring the 
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beneficial use. If the department determines that the 

diminishment or degradation of a water resource, beneficial 

use, or both was caused by a permitted operation under this 

part, the permittee shall reimburse the water user for the 

costs the water user incurred to participate in the hearing 

provided for in this subsection. 

NEW SECTION. Section 19. Rights of water users outside 

a water protection area. (1) At any time after receipt of 

the application for an operating permit, the department may 

expand water monitoring beyond the water protection area 

boundaries proposed in the application. The applicant or 

permittee shall pay the costs of any additional monitoring 

that the department determines is necessary to ensure 

protection of water resources that may be adversely affected 

by the proposed or permitted operations. 

[2) A water user who depends upon a water resource or 

who has a beneficial use that is located outside the water 

protection area boundaries proposed in the permit 

application or the boundaries established by the board 

through permit review and issuance may request that the 

department expand water monitoring beyond the water 

protection area boundaries to include that water resource, 

beneficial use, or both. The water user must provide a 

written statement of the reasons for the request, including 

supporting information to explain why the water user 
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believes that the water resource, beneficial use, or both 

may be diminished or degraded by the proposed or permitted 

operations. 

(3) The water user has the burden of showing by clear 

and convincing evidence that water monitoring should be 

expanded beyond the water protection area boundaries, except 

that the permittee has the burden of showing that water 

monitoring should not be expanded if the water user 

demonstrates that the water resource or beneficial use in 

question has been diminished or degraded based upon a 

comparison of the characteristics of the water resource or 

beneficial use prior to and after the commencement of the 

permitted operations. The water user is not required to show 

that the permitted operations caused the diminishment or 

degradation of the water resource or beneficial use. 

(4) Either the water user or the permittee may request 

that the department reconsider its decision on the water 

user's request to expand water monitoring. The department's 

response to a request to reconsider is the final agency 

decision. 

(5) Within 180 days after a decision to expand water 

monitoring beyond the boundary of a water protection area, 

the department shall decide whether to formally expand the 

boundaries of the water protection area to include the water 

resource, beneficial use, or both that were the subject of a 
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water user's request pursuant to subsection (2), unless the 

water user agrees to an extension of time to allow 

additional monitoring to occur before the department makes 

its decision. 

(6) Either the water user or the applicant or permittee 

may request that the department reconsider its decision on 

whether to expand the boundary of a water protection area. 

In instances where, pursuant to subsection (3), a water user 

has demonstrated that a water resource, beneficial use, or 

both have been diminished or degraded, the permittee has the 

burden of showing by clear and convincing evidence that the 

water protection area should not be expanded. 

(7) A water user who depends upon a water resource or 

who has a beneficial use that is included within the 

expanded boundaries of a water protection area is entitled 

to all of the rights and obligations of water users included 

within the original boundaries of the water protection area. 

Section 20. Section 82-4-251, MCA, is amended to read: 

"82-4-251. Noncompliance -- suspension of permits. (1) 

The commissioner or an authorized representative of the 

department shall, if he determines on the basis of an 

inspection that any condition or practices exist or that the 

permittee is in violation of any requirement of this part or 

any permit condition required by the part that creates an 

imminent danger to the health or safety of the public or is 
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causing or can reasonably be expected to cause significant 

and imminent environmental harm to land, air, or water 

resources, immediately order cessation of the operation or 

the portion thereof relevant to the condition, practice, or 

violation. The cessation order remains in effect until the 

commissioner or his authorized representative determines 

that the condition, practice, or violation has been abated 

or until modified, vacated, or terminated by the 

commissioner or his authorized representative pursuant to 

subsection (5). If the commissioner or his authorized 

representative finds that the ordered cessation of the 

operation, or any portion thereofr will not completely abate 

the imminent danger to the health or safety of the public or 

the significant and imminent environmental harm to land, 

air, or water 

cessation order 

whatever steps 

resources, he shall 

impose affirmative 

the commissioner 

in addition to the 

obligations requiring 

or his authorized 

representative considers necessary to abate the imminent 

danger or the significant environmental harm. 

(2) When, on the basis of an inspection, the department 

determines that any permittee is in violation of any 

requirement of this part or any permit condition required by 

this part which does not create an imminent danger to the 

health or safety of the public or cannot be reasonably 

expected to cause significant and imminent environmental 
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harm to land, air, or water resources, the commissioner or 

authorized representative shall issue a notice to the 

permittee or his agent fixing a reasonable time, not 

exceeding 90 days, for the abatement of the violation and 

providing opportunity for public hearing. If, upon 

expiration of the period of time as originally fixed or 

subsequently extended, for good cause shown and upon the 

written finding of the conunissioner or his authorized 

representative, the commissioner or his authorized 

representative finds that the violation has not been abated, 

he shall immediately order a cessation of the operation or 

the portion thereof relevant to the violation. Such 

cessation order remains in effect until the commissioner or 

his authorized representative determines that the violation 

has been abated or until modified, vacated, or terminated by 

the commissioner or his authorized representative pursuant 

to subsection (5). In the order of cessation issued under 

this subsection, the commissioner shall determine the steps 

necessary to abate the violation in the most expeditious 

manner possible and shall include the necessary measures in 

the order. 

(3) When, on the basis of an inspection,. the 

commissioner or his authorized representative determines 

that a pattern of violations of any requirements of this 

part or any permit conditions required by this part exists 
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or has existed and if the commissioner or his authorized 

representative also finds that such violations are caused by 

the unwarranted failure of the permittee to comply with any 

requirements of this part or any permit conditions or that 

such violations are willfully caused by the permittee, the 

commissioner or his authorized representative shall 

forthwith issue an order to the permittee to show cause as 

to why the permit should not be suspended or revoked and 

shall provide opportunity for a public hearing. If a hearing 

is requested, the commissioner shall inform all interested 

parties of the time and place of the hearing4 Upon the 

permittee's failure to show cause as to why the permit 

should not be suspended or revoked, the commissioner or his 

authorized representative shall forthwith suspend or the 

board shall revoke the permit. When a permit has been 

revoked, the board may order the performance bond or the 

water restoration and replacement ~~n~~~ial assurance, or 

both, forfeited. 

(4) Any additional permits held by an operator whose 

mining permit has been revoked shall be suspended and the 

operator is not eligible to receive another permit or to 

have the suspended permits reinstated until he has complied 

with all the requirements of this part in respect to former 

permits issued him. An operator who has forfeited a bond ~ 

water restoration and reQlacement financial assurance or has 
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violated federal or state mine reclamation laws or rules, as 

determined by the department based on information supplied 

by any person, is not eligible to receive another permit 

unless: 

~ the land where a violation occurred in this state 

or the land for which the bond was forfeited has been 

reclaimed or the water resources affected by the violation 

or for which the financial assurance was forfeited have been 

restored or replaced without cost to the stateL or 

1£1 the operator has paid into the reclamation account 

a sum together with the value of the bond the board finds 

adequate to reclaim the lands or the value of the water 

restoration and replacement financial assurance the board 

finds is adequate to restore or replace the water resources 

and any additional expenses incurred by the board that the 

bond or financial assurance is insufficient to cover. 

(5) Notices and orders issued pursuant to this section 

shall set forth with reasonable specificity the nature of 

the violation and the remedial action required, the period 

of time established for abatement, and a reasonable 

description of the portion of the operation to which the 

notice or order applies. Each notice or order issued under 

this section shall be given promptly to the permittee or his 

agent by the department or the commissioner or his 

authorized representative who issues the notice or order. 
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All such notices and orders must be in writing and be signed 

by the author zed representatives. Any notice or order 

issued pursuant to this section may be modified, vacated, or 

terminated by the commissioner or his authorized 

representative, provided that any notice or order issued 

pursuant to this section that requires cessation of mining 

by the operator expires within 30 days of actual notice to 

the operator unless a public hearing is held at the site or 

within such reasonable proximity to the site that any 

viewings of the site can be conducted during the course of 

public hearing. 

(6) A person issued a notice or an order of cessation 

pursuant to this section or any person having an interest 

that is or may be adversely affected by an order or by 

modification, vacation, or termination of an order may apply 

to the department for review of that order within 30 days of 

its issuance or within 30 days of its modification, 

vacation, or termination. Upon receipt of the application, 

the department shall make an investigation. The 

investigation shall provide an opportunity for public 

hearing at the request of the applicant or the person having 

an interest who is or may be adversely affected to enable 

the applicant or the person to present information relating 

to the issuance and continuance of the notice or order or 

the mo<lification, vacation, or termination of it. The filing 
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of an application for review under this subsection may not 

operate as a stay of any order or notice. The department 

shall make findings of fact and issue a written decision 

incorporating an order vacating, affirming, modifying, or 

terminating the order. 

(7) Whenever an order is issued under this section or 

as the result of any administrative proceeding under this 

part, at the request of any person, a sum equal to the 

aggregate amount of all costs, expenses, and attorney fees 

as determined by the department to have been reasonably 

incurred by such person for or in connection with his 

participation in such proceedings, inciuding any judicial 

review of agency actions, may be assessed against either 

party as the court, resulting from judicial review, or the 

department, resulting from administrative proceedings, 

considers proper. 

(8) In order to protect the stability of the land, the 

commissioner or his authorized representative shall order 

cessation of underground coal mining under urbanized areas, 

cities, towns, and communities and adjacent to industrial or 

commercial buildings, major impoundments, or permanent 

streams if he finds imminent danger to inhabitants of the 

urbanized areas, cities, towns, and com.munities. 11 

Section 21. Section 82-4-252, M.CA, is amended to read: 

"82-4-252. Mandamus. (1) A resident of this state or 
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any person having an interest which is or may be adversely 

affected, with knowledge that a requirement of this part or 

a rule adopted under this part is not being enforced or 

implemented by a public officer or employee whose duty it is 

to enforce or implement the requirement or rule, may bring 

the failure to enforce to the attention of the ~ttb¼¼e 

of£ieer-er-emp¼~yee commissioner and to the perrnittee by a 

written statement under oath that shall state the specific 

facts of the failure to enforce the requirement or rule. 

Knowing¼y---mak±ft~---£a½se--statement~--or--eharge~--±ft--the 

a~£±dav±t-~tte;eet~-~he-aff±aftt-te--pena¼t¼es--pre~erteed--±n 

45-1-~8l~ 

(2) Within 10 days of receipt of the affidavit, the 

department shall inspect the operation and location named in 

the written statement and, based upon the inspection, the 

commissioner shall issue a written response to the person 

who filed the written statement and provide a copy to the 

permittee, stating whether the commissioner agrees or 

disagrees that a violation has taken place. 

_ill If the pttb¼¼e--o££ieer--er--emp¼oyee--"e~±eees--er 

~e£ttses--£or--an--ttnreaso~ab¼e--~~me--a£ter--reeei~t--of-the 

9~~tement-te-en£orce-or-imp±ement-the--reqttirement--or--rtt¼e 

commissioner determines that there is no violation, the 

resident or person having an interest wh±eh that is or may 

be adversely affected may ~eal the commissioner's 
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determination to the board or bring an action of mandamus in 

the district court of the first judicial district of this 

state, in and for the county of Lewis and Clark, or in the 

district court of the county in which the land is located. 

If the commissioner fails to respond within 10 days of 

receipt of the written statement, the resident or person 

having an interest that is or may be adversely affected may 

either proceed with an appeal to the board or bring an 

action of mandamus as though the commissioner had decided 

that no violation occurred. 

.w._ The court, if it finds that a requirement of this 

part or a rule adopted under this part is not being 

enforced, shall~ 

~ order the pttb¼ie-o££ieer-or-emp¼eyee-wftese-~tt~y--i~ 

ie--~e--en£oree--the--reqtt±rement--er--rtt¼e commissioner to 

perform his duties. If he fails to do so, the p~b¼±e-e££±ee~ 

e~-emp¼eyee-sha¼i commissioner must be held in contempt of 

court and is subject to the penalties provided by law. 

(b) require the commissioner to order the permittee who 

was found to be in violation of this part or a rule adopted 

pursuant to this part to reimburse the person who brought 

the complaint for all of the costs the person incurred in 

appealing the commissioner's decision, bringing an action of 

mandamus, or both. If the department is unable to secure 

reimbursement of the person's costs fcom the permittee 
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within 60 dais of the date of the board's decision on an 

a122eal or the :ourt's decision on an action of mandamus, the 

de:Qartment shall reimburse the citi2en, provided that the 

department may continue to attempt to obtain reimbursement 

from the permittee. 

t3t--Aft7--person--havin9--an--±nterest-that-is-er-mey-be 

edverse¼y-a££eeCed-may-eommenee-a-e~vil-aetton--on--h¼s--own 

eefta¼£--to--eompei--eomp%±enee--with--this--part-a9a¼nst-any 

~ereen-ror-the-Y±o¼at±on-ef-tftis-part-or-any-rtt¼e,-erder,-er 

perm±C--±sstted--here~nder.--However,--no--s~eh--aet±en---may 

eollll'llenee~ 

tat--p~±or--te--68--days--aEter--the-~la±n~~ff-has-g±ven 

notiee-±n-wr±tinq-to--the--deparemefte--anO--to--the--a½¼eged 

v¼eiator;-or 

tbt--iE--the--depertffleftt-has-commeneed-and-ts-di±igen~ty 

prosectttin9-a-ei•~±-eetioft-to-reqttire--eem~¼iafte@--wiCh--the 

prov±sion~-oi-~hi~-par~-or-any-rtt%e;-order,-or-p@rm±t-isstted 

herettnderT 

ill Any person may intervene as a matter of right in 

afty-stteh ~ civil action brought under this section. 

~ Nothing in this section restricts any right that 

any person may have under any statute or common law to seek 

enforcement of this part or the rules adopted hereunder or 

to seek any other relief. 

t+till Any person who is injured in hi~ person or 
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property through the violation by any operator of any rule, 

order, or permit issued pursuant to this part may bring an 

action for damages (including reasonable attorney and expert 

witness fees) only in the county in which the strip- or 

underground-coal-mining operation complained of is located. 

Nothing in this subsection affects the rights established by 

or limits imposed under chapter 71 of Title 39. 

t5t1.!l ~he-eettrc,-±n-isstt±ng-afty--£inai--order--tn--any 

ae~±en--brettghC--pttfSttaft~-te-sttbseet±en-t3t,-mey-award-eoet~ 

of-¼iti98tien-tincittdin9-attorney-and-e~pert--w±tn@ss--Eeest 

to--any--party--whene~er--the-cottrt-determines-sttcn-award-±e 

apprep~iateT The court may, if a temporary restraining order 

or preliminary injunction is sought, require the filing of a 

bond or equivalent security in accordance with the Montana 

Rules of Civil Procedure." 

Section 22. Section 82-4-253, MCA, is amended to read: 

"82-4-253. Suit for damage to water supply. (1) An 

owner of an interest in real property who obtains all or 

part of his supply of water for domestic, agricultural, 

industrial, or other legitimate use £rom--an--ttnder9rottnd 

settree--other-th8n-a-sttbterranean-stream-ha~ing-a-permenent7 

distine~,-and-~nown-ehan"e± may sue an operator to recover 

damages for contamination, diminution, or interruption of 

the water supply, proximately resulting from strip mining or 

underground mining. 
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(2) Prima facie evidence of injury in a suit under this 

subsection is established by the removal of coal or 

disruption of overlying aquifer from designated ground water 

areas as prescribed in Title 85, chapter 2, part 5. If the 

area is not a designated ground water area, a showing that 

the coal or overlying strata is an aquifer in that 

geographical location and that the coal or the overlying 

strata has been removed or disrupted shifts the burden to 

defendant (operator) to show that plaintiff's (owner's) 

water supply was not injured thereby. 

(3) An owner of water rights adversely affected may 

file a complaint detailing the loss of his water in quality 

and quantity with the department. Upon receipt of this 

complaint the department shall: 

(a) investigate the complaint using all available 

information including monitoring data gathered at the mine 

site; 

(b) require the defendant (operator) to install such 

monitoring wells or other practices that may be needed ta 

determine the cause of water loss, if there is a loss, in 

terms of quantity or quality; 

(c) issue within 90 days a written finding specifying 

the cause of the water loss, if there is a loss, in terms of 

quantity or quality; 

(d) order the mining operator i11 compliance with 

-85-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1897/01 

chapter 2 of Title 85 to replace the water immediately on a 

temporary basis to provide the needed water and within a 

reasonable time, replace the water in like quality, 

quantity, and duration, if the loss is caused by the surface 

coal mining operation; and 

{e) order the suspension of the operator's permit for 

failure to replace the water, until such time as the 

operator provides substitute water. 

(4) A servient tract of land is not bound to receive 

surface water contaminated by strip mining or underground 

mining on a dominant tract of land, and the owner of the 

servient tract may sue an operator to recover the damages 

proximately resulting from the natural drainage from the 

dominant tract of surface ~aters contaminated by strip 

mining or underground mining on the dominant tract. 

(5) This section and 82-4-252 do not create, mcdify, or 

affect any right, 

expressly provided. 

liability, or remedy other than as 

,6) The provisions of [sections 1 through 23} supersede 

the provisions of this section for operations permitted 

after October 1, 1991." 

NEW SECTION. Section 23. Rulemaking. The department 

shall adopt: 

(1) interim rules to implement [sections l through 22] 

to be in place no later than October 1, 1991; and 

-86-



LC 1897/01 

l (2) final rules to implement [sections l through 22) to 

2 be in place no later than July l, 1992. 

3 NEW SECTION. Section 24. Codification instruction. 

4 [Sections 8, l8, 19, and 23] are intended to be codified as 

5 an integral part of Title 82, chapter 4, part 2, and the 

6 provisions of Title 82, chapter 4, part 2, apply to 

7 [sections 8, 18, 19, and 23). 

8 NEW SECTION. Section 25. severability. If a part of 

9 [this act) is invalid, all valid parts that are severable 

10 from the invalid part remain in effect. If a part of [this 

11 act] is invalid in one or more of its applications, the part 

12 remains in effect in all valid applications that are 

13 severable from the invalid applications. 

14 NEW SECTION. Section 26. App.licability. [This act) 

15 applies to proceedings begun after October l, 1991. 

16 NEW SECTION. Section 27. Effective date. [This act] is 

17 effective on passage and approval. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0956, as introduced. 

DESCRIPTION OF PROPOSED LEGISI.ATION: 

An act to generally revise strip-mining and underground-mining reclamation laws to provide for protection of water resources 
and for the restoration and replacement of water resources and beneficial uses of water that are diminished or degraded by 
permitted mining operations; establishing a water restoration and replacement financial assurance requirement; establishing 
administrative procedures; revising mandamus procedures. 

ASSUMPTIONS: 

1. The 5.00 FTE required for the current workload and recommended by the appropriations subcommittee will be approved. 
2. HB0956 would require an additional 1.00 FTE hydrologist (grade 15) and 1.00 FTE economist (grade 15). 
3. HB0956 provides for the submission, evaluation, additional reporting and bonding of a water protection area. The two staff 

would provide the additional services associated with the increased baseline data, the additional reports, the special bond 
and assurance documents and citizen complaint responses. All the work these FTE would perform is above and beyond what 
is currently required for hydrologic review and bond tracking. 

4. Rapid response costs for water complaints would be funded from the Governor's environmental contingency account. 
5. Volume of data to be analyzed would greatly increase (double for baseline and about 20 additional years for bond release). 
6. Hearings officers would be required for one protracted hearing per year. 
7. The department must reimburse a person for the cost of an appeal if the permittee fails to pay within 60 days. 
8. The department will recover $16,000 per year from mining applicants for "contractor and employee expenses of the department 

that are necessary to provide for timely and adequate review of the water protection plan. 

FISCAL IMPACT: 

see next page 
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ROD SUNDSTED, BUDGET DIRECTOR 
Office of Budget and Program Planning 
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Fiscal Note Request, HB0956. as~introduced 
Form BD-15 
Page 2 

FISCAL IMPACT: 
Department of State Lands: 

Current Law 
Expenditures: 
FTE 0 
Personal Services 0 
Operating Costs 0 
Equipment 0 

Total 0 
Funding: 
General Fund 0 
Mining App. Fees (02) 0 
Federal Special 0 

Total 0 

Revenues: 
Mining App. Fees (02) 0 

General Fund Impact 

LONG RANGE EFFECTS OF PROPOSED LEGISU>.TION: 

FY 92 
ProJ!osed !&w 

2.00 
68 086 
20,600 
11 080 
99,766 

25,130 
16,000 
58,636 
99,766 

16,000 

FY 93 
Difference Current Law Prol!osed Law Difference 

2.00 0 2.00 2.00 
68,086 0 68,086 68,086 
20,600 0 20,600 20,600 
n,oao 0 0 0 
99,766 0 88,686 88,686 

25,130 0 21,806 21,806 
16,000 0 16,000 16,000 
58,636 0 50 880 50,880 
99,766 0 88,686 88,686 

16,000 0 16,000 16,000 

(25,130) (21,806) 

Department expenditures for the implementation would remain relatively constant for the program in future years. 
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HOUSE BILL NO. 956 

INTRODUCED BY O'KEEFE, PECK, REAM, HARPER, YELLOWTAIL 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE 

STRIP-MINING AND UNDERGROUND-MINING RECLAMATION LAWS TO 

PROVIDE FOR PROTECTION OF WATER RESOURCES AND FOR THE 

RESTORATION llt!IB OR REPLACEMENT OF WATER RESOURCES AND 

RESTORATION AND CONTINUATION OF BENEFICIAL USES OF WATER 

THAT ARE DIMINISHED OR DEGRADED BY PERMITTED MINING 

OPERATIONS; ESTABLISHING A WATER RESTORATION AND REPLACEMENT 

FINANCIAL ASSURANCE REQUIREMENT; ESTABLISHING ADMINISTRATIVE 

PROCEDURES; REVISING MANDAMUS PROCEDURES; AMENDING SECTIONS 

82-4-202, 82-4-203. 82-4-205. 82-4-206, 82-4-221, 82-4-222, 

82-4-223, 82-4-225, 82-4-227, 82-4-231. 82-4-237, 82-4-238, 

82-4-239, 82-4-240, 82-4-241. 82-4-242. 82-4-251, 82-4-252. 

AND 82-4-253. MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE 

AND AN APPLICABILITY DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill to 

provide guidance to the department of state lands for the 

adoption of rules to establish requirements for the content 

of water protection plans, ~~~e~p~ee--t~e--de£iftition-oE 

hen~r±eia±--~~es--0£--wate~, PROVIDE CRITERIA FOR THE 

ESTABLISHMENT OF BOUNDARIES OF WATER PROTECTION AREAS. 
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define the types of department expenses that may be included 

in calculating the water resources assessment fee, and 

define the terms and conditions of financial assurance 

mechanisms. 

The department shall adopt rules that define the 

specific subjects, types of data, and level of water 

monitoring that an applicant for a strip-mining or 

underground-mining reclamation permit must include in the 

2-year baseline study of water resources, the hydrologic 

balance, and beneficial uses within a water protection area. 

The information collected by the applicant must be 

sufficient to allow the department to assess the cumulative 

impacts of the proposed operations upon the hydrologic 

balance, quantity, and quality of water resources and upon 

beneficial uses in the water protection area. The 

department 1 s rules must identify the specific types of 

analysis an applicant must prepare to provide an adequate 

assessment of the consequences of proposed mining operations 

upon water resources and beneficial uses, the potential for 

restoration or replacement of water resources and beneficial 

uses that may be diminished or degraded by the proposed 

operations, and the estimated costs of restoration aftd Qg 

replacement of the water resources and beneficial uses. 

ThP de9artmen~ shall also adopt rules to clarify how an 

applicdnt should coordinate and integrate the collection and 

-2- HB 956 
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presentation of information on water resources and 

beneficial uses that is required in a water protection plan 

pursuant to {section 61 with other water-related information 

and analysis tlat is required by other provisions of Title 

82, chapter 4, part 2. 

~he--ftepertment•s--rtt¼es-mttst-deEine-the-eftaraeeer±sties 

eE-si~ni£ieant-aesthetie--¥a¼ttes--and--sign±E±eant--wi¼d¼i£e 

habitat--tha~--are-deE±ned-in-tseetien-it-as-benefie~a¼-ttses 

er--water--resettrees.--stgn±£¼eant--wi¼d¼iie--habitae---mast 

ine¼ttde---hab¼tat---ier---state---and--federa¼¼y--designated 

threatened--and--endan9ered--speeies--and--a¼%--speeies---ef 

w¼¼d¼%£e--ana--fteh--~~at-are-e¼as9¼ftee-ae-game-spee%es-and 

ror-whieh-¼¼eenses-are-re~~¼ree-tor-httnt¼ng-aftd--f~e"¼ng--±rt 

~he-eta~eT 

(Section 7(1)] authorizes the department to assess a 

water resources assessment fee not to exceed the actual 

amount of contractor and employee expenses of the department 

to provide for timely and adequate review of the water 

protection plan ANO TO INVESTIGATE COMPLAINTS PURSUANT TO 

82-4-253(3). The department's r~les should authorize the use 

of the money collected from the water resources assessment 

fee for expenses, such as for hiring temporary employees and 

contracted consultants and data collection and analysis. 

In adopting rules to set forth the specific terms and 

conditions of financial assurance mechanisms authorized by 
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(section 8], the department should consult and to the 

greatest extent practicable rely upon concepts and 

requirements contained in rules 16.44.801 through 16.44.823, 

Administrative Rules of Montana. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 82-4-202, MCA, is amended to read: 

"82-4-202. Policy -- findings. (1) It is the declared 

policy of this state and its people to: 

(a) maintain and improve the state's clean and 

healthful environment for present and future generations; 

(b) protect its environmental life-support system from 

degradation; 

(c) prevent unreasonable degradation of its natural 

resources: 

(d) 

historic, 

restore, enhance, 

archaeologic, 

recreational sites; 

and preserve its scenic, 

scientific, cultural, and 

(e) demand effective reclamation of all lands disturbed 

by the taking of natural resources and maintain state 

administration of the reclamation program; 

(f) provide for the restoration or replacement of water 

resources and restoration of beneficial uses of water at no 

increased cost to water users if those resources and uses 

are diminished or degraded as a result of strip mining or 
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underground mining of coal; 

_tgl_ require the legislature to provide for proper 

administration and enforcement, create adequate remedies, 

and set effective requirements and standards (especially as 

to reclamation of disturbed lands} in order to achieve the 

aforementioned objectives; and 

t9ti..!U_ provide for the orderly development of coal 

resources through strip or underground mining to assure the 

wise use of these resources and prevent the failure to 

conserve coal. 

(2) The legislature hereby finds and declares that: 

(a) in order to achieve the aforementioned policy 

objectives, promote the health and welfare of the people, 

control erosion and pollution, protect domestic stock and 

wildlife, preserve agricultural and recreational 

productivity, save cultural, historic, and aesthetic values, 

and assure a long-range dependable tax base, it is 

reasonably necessary to require, after March 16, 1973, that 

all strip-mining and underground-mining operations be 

limited to those for which 5-year permits are granted, that 

no permit be issued until the operator presents a 

comprehensive plan for land reclamation and restoration~ 

water protection plan, and a coal conservation plan, 

together witr1 an adequate performance bond and water 

restoration and replacement financial assurance, and t!-,e 
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p¼an--¼s plans are approved, that certain other things must 

be done, that certain remedies are available, that certain 

lands because of their unique or unusual characteristics may 

not be strip-mined 

circumstances, all as 

or 

more 

underground-mined under 

particularly appears in 

any 

the 

remaining provisions of this pact, and that the department 

be given authority to administer and enforce a reclamation 

program that complies with Public Law 95-87, the Surface 

Mining Control and Reclamation Act of 1977, as amended; 

(b) this part be deemed to be an exercise of the 

authority granted in the Montana constitution, as adopted 

June 6, 1972, and, in particular, a response to the mandate 

expressed in Article IX thereof and also be deemed to be an 

exercise of the general police power to provide for the 

health and welfare of the people." 

Section 2. Section 82-4-203, MCA, is amended to read: 

•02-4-203. Definitions. Unless the context requires 

otherwise, in this part the following definitions apply: 

( 1) 11 Abandonedn means an operation where no mineral is 

being produced and where the department determines that the 

operation will not continue or resume. 

{ 2) "Alluvial valley floor 11 means the unconsolidated 

stream-laid 

avaiL~bility 

deposits holding streams where 

:~ sufficient for subirrigaticn or 

water 

flood 

irrigation agricultural activities; but the term does not 

-6- HB 956 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0956/02 

include upland areas which are generally overlain by a thin 

veneer of colluvial deposits composed chiefly of debris from 

sheet erosion, deposits by unconcentrated runoff or slope 

wash, together with talus, other mass movement accumulation, 

and windblown deposits. 

( 3) "Aquifer 11 means any geologic formation or natural 

zone beneath the earth's surface that contains or stores 

water and transmits it from one point to another in 

quantities which permit or have the potential to permit 

economic development as a water source. 

( 4) "Area of land affected" means the area of land from 

which overburden is to be or has been removed and upon which 

the overburden is to be or has been deposited and includes 

all land overlying any tunnels, shafts, or other excavations 

used to extract the mineral, lands affected by the 

construction of new railroad loops and roads or the 

improvement or use of existing railroad loops and roads to 

gain access and to haul the mineral, processing facilities 

at or near the mine site or other mine associated 

facilities, waste deposition areas, treatment ponds, and any 

other surface or subsurface disturbance associated with 

strip mining or underground mining, and all activities 

necessary and incident to 

operations. 

the reclamation of such 

(5) 11 Bench" means the ledge, shelf, table, or terrace 
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formed in the contour method of strip mining. 

ill "Beneficial uses 11 means those beneficial uses of 

water resources defined in 85-2-102(2) aftd-eeher-ttees-er 

wa~er--reeettreee--efta~--ifte¼tt8e--btt~--are--nee--¼im±eed---ee 

ma~ntefteftee-ot-m±n±mttm-s~reamt¼ows7-pttb¼¼e-en8-pr¼Yate-wa~er 

¼eaees7---~+sn+~+eant---eesthet±e--va¼tte~,--sne--s~4fti£¼eant 

w~¼dltie-~eb¼~at. 

t6tffi "Board" means the board of land commissioners 

provided for in Article X, section 4, of the constitution of 

this state. 

t~till "Coal conservation plan" means the planned 

course of conduct of a strip- or underground-mining 

operation to include plans for the removal and utilization 

of minable and marketable coal located within the area 

planned to be mined. 

t8till "Coal preparation" means the chemicai or 

physical processing of coal and its cleaning, concentrating, 

or other processing or preparation. The term does not mean 

the conversion of coal to another energy form or to a 

gaseous or liquid hydrocarbon, except for incidental amounts 

that do not leave the plant, nor does the term mean 

processing for other than commercial purposes. 

f9tl..!Ql "Coal preparation plant" means a commercial 

facility where coal is subject to coal preparation. The term 

includes commercial facilities associated with coal 
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not limited to 

facilities, water 

loading 

storage 

facilities, settling basins and impoundments, and coal 

processing and other waste disposal areas. 

t½6ti..!..!.l "Commissioner" means the commissioner of state 

lands provided for in 2-15-3202. 

t¼¼t1.!£.1 "Contour strip mining 11 means that strip-mining 

method commonly carried out in areas of rough and hilly 

topography in which the coal or mineral seam outcrops along 

the side of the slope and entrance is made to the seam by 

excavating a bench or table cut at and along the site of the 

seam outcropping with the excavated overburden commonly 

being cast down the slope below the mineral seam and the 

operating bench. 

t¼-i!tfill "Degree" means from the horizontal and in each 

case is subject to a tolerance of 5% error. 

t¼3t.1...!!l "Department" means the department of state 

lands provided for in Title 2, chapter 15, part 32. 

t¼4t~ "Failure to conserve coal" means the nonremoval 

or nonutilization of minable and marketable coal by an 

operation, provided that the nonremoval or nonutilization of 

minable and marketable coal in accordance with reclamation 

standards established by the department shall not be 

considered failure to conserve coal. 

ti5t.i.!.il "Fill bench" means that portion of a bench or 
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depositing overburden beyond or 

section as formed in the contour 

tt6t .!..!2.1 "Imminent danger to the health and safety of 

the public" means the existence of any condition or practice 

or any violation of a permit or other requirement of this 

part in a strip- or underground-coal-mining and reclamation 

operation that could reasonably be expected to cause 

substantial physical harm to persons outside the permit area 

before such condition, practice, or violation can be abated. 

A reasonable expectation of death or serious injury before 

abatement exists if a rational person, subjected to the same 

conditions or practices giving rise to the peril, would not 

expose himself or herself to the danger during the time 

necessary.for abatement. 

t±T"ti!..!U_ "Marketable coal" means a minable coal that is 

economically feasible to mine and is fit for sale in the 

usual course of trade. 

tl8tll.!U_ "Method of operation" means the method or 

manner by which the cut, open pit, shaft, or excavation is 

made, the overburden is placed or handled, water is 

controlled, and other acts are performed by the operator in 

the process of uncovering and removing the minerals that 

~ftect the reclamation of the area of land affected. 

tT~t _L_~_QJ_ "Mina.ble coal" means that. coal which can be 

-10- HB 956 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0956/02 

removed through strip- or underground-mining methods 

adaptable to the location that coal is being mined or is 

planned to be mined. 

t%'8t..llli "~ineral" means coal and uranium. 

ti!~t_!__ill "Operation" means all of the premises, 

facilities, railroad loops, roads, and equipment used in the 

process of producing and removing mineral from and 

reclaiming a designated strip-mine or underground-mine area, 

including coal preparation plants, and all activities, 

including excavation incident thereto, or prospecting for 

the purpose of determining the location, quality, or 

quantity of a natural mineral deposit. 

tZ"Z'tJ1.1l "Operator" means a person engaged in strip 

mining or underground mining who removes or intends to 

remove more than 10,000 cubic yards of mineral or overburden 

or a person engaged in coal mining who removes or intends to 

remove more than 250 tons of coal from the earth by mining 

within 12 consecutive calendar months in any one location or 

a person engaged in operating a c0al preparation plant. 

tr3t(24) "Overburden" means all of the earth and other 

materials which lie above a natural mineral deposit and also 

means such earth and other material after removal from their 

natural state in the process of mining. 

tX4t.E.?l_ 11 Person" means a person, partnership, 

corporation, association, or other legal entity or any 
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political subdivision or agency of the state or federal 

government. 

tiSt1.ill "Prime farmland" means that land previously 

prescribed by the United States secretary of agriculture on 

the basis of such factors as moisture availability, 

temperature regime, chemical balance, permeability, 

surface-layer composition, susceptibility to flooding, and 

erosion characteristics and which historically has been used 

for intensive agricultural purposes and as defined in 

Federal Register. 

the 

tZ6t.EZl "Prospecting 11 means the removal of overburden, 

core drilling, construction of roads, or any other 

disturbance of the surface for the purpose of determining 

the location, quantity, or quality of a natural mineral 

deposit, 

t%Tt~ 11 Reclamation" means backfilling, subsidence 

stabilization, water control, grading, highwall reduction, 

topsoiling, planting, revegetation, and other work to 

or restore an area of land affected by strip mining 

underground mining under a plan approved by the department. 

ti!Bt~ "Remining" means conducting surface coal mining 

and reclamation operations that affect previously mined 

areas (for example, the recovery of additional mineral from 

existing goo or tailings piles). 

t-i9ti...ill "Strip mining" means any part of the process 
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followed in the production of mineral by the opencut method, 

including mining by the auger method or any similar method 

which penetrates a mineral deposit and removes mineral 

directly through a series of openings made by a machine 

which enters the deposit from a surface excavation or any 

other mining method or process in which the strata or 

overburden is removed or displaced in order to recover the 

mineral. For the purposes of this part only, strip mining 

also includes remining and coal preparation. The terms 

11 remining 11 and "coal preparation" are not included in the 

definition of "strip mining" for purposes of Title 15, 

chapter 35, part 1. 

t38tilU "Subsidence" means a vertically downward 

movement of overburden materials resulting from the actual 

mining of an underlying mineral deposit or associated 

underground excavations. 

t-3-¼t~ "Surface owner" means a person who holds legal 

or equitable title to the land surface and whose principal 

place of residence is on the land or who personally conducts 

farming or ranching operations upon a farm or ranch unit to 

be directly affected by strip-mining operations or who 

receives directly a significant portion of his income, if 

any, from such farming or ranching operations or the state 

of Montana where the state owns the surface. 

H~t J..lll "Topsoil" means the unconsolidated mineral 
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the earth that 

by genetic and 

environmental factors of parent material, climate, macro

and microorganisms, and topography, all acting over a period 

of time, and that is necessary for the growth and 

regeneration of vegetation on the surface of the earth. 

t-33t.!..!!l "Underground mining" means any part of the 

process followed in the production of a mineral such that 

vertical or horizontal shafts, slopes, drifts, or incline 

planes connected with excavations penetrating the mineral 

stratum or strata are utilized and includes mining by in 

situ methods. 

t34t~ "Unwarranted failure to comply" means the 

failure of a permittee to prevent the occurrence of any 

violation of his permit or any requirement of this part due 

to indifference, lack of diligence, or lack of reasonable 

care, or the failure to abate any violation of such permit 

or this part due to indifference, lack of diligence, or lack 

of reasonable care. 

t35til..§l_ "Waiver" means any document which demonstrates 

the clear intention to release rights in the surface estate 

for the purpose of permitting the extraction of subsurface 

minerals by strip-~ining methods. 

{37) ''Water protec':.ion area" :n.eans the area proposed for 

mining that would be subject to a permit and the area ~fta~ 

-14- HB 956 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0956/02 

is7-et-a-minimttmT-¼-m¼¼e-~p9rad¼ent-by-Z-mites-eress9radient 

by-3-mi¼es-8ewngredient-ef-tfte-respeetive-hydro¼egie--e¼epes 

of--sttr~aee--water--end--grottnd--water--Eiew~ng--throttgh-the 

proposed-perm~tted-area WHERE THE QUALITY, QUANTITY, AND 

HYDRDLOGIC BALANCE OF SURFACE WATER AND GROUND WATER MAY BE 

ADVERSELY AFFECTED BY CONTAMINATION, DIMINUTION, OR 

INTERRUPTION PROXIMATELY RESULTING FROM THE PROPOSED MINING 

OPERATIONS. 

(38) "Water protection plan" means the o.E_erator's 

written proposal, as required pursuant to 82-4-222{l)(m), 

for the prot~ction of water resources within the water 

protection areaa 

!.l.!l "Water resources" mean~ all streal!!§, lakes_!_ wells.!. 

springs, i rr i.9.ation systems, wetlands.!. watercourses~ 

waterways, drainage systems, and other bodies of surface 

water and ground water, including natural and manmade water 

bodies, regardless of ownership7--ane--any--e£--eftese--water 

bodies--that=-:-a~e--ett~s¼de-ehe-s~aee~s-bottndaries-ette within 

the boundaries of a water protection area. 

(40J '*Water user" means a person or entity holding a 

wa~er-right VALID RIGHT TO APPROPRIATE WATER, as provided in 

Title 85, chapter 2,-aftd-a-sea~e-er-£edera¼-agency-e~-ttntt 

er-qovernmene-with--;ttr¼sd¼etien--ever--wa~er--resourees--or 

b@nef¼e¼a¼-ttses. 

t36t1..!ll "Written consent" means such written statement 
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as is executed by the owner of the surface estate, upon a 

form approved by the department, demonstrating that such 

owner consents to entry of an operator for the purpose of 

conducting strip-mining operations and that such consent is 

given only to such strip-mining and reclamation operations 

which fully comply with the terms and requirements of this 

part." 

Section 3. Section 82-4-205, MCA, is amended to read: 

"82-4-205. Administration by department of state 1ands. 

The department: 

(1) shall exercise general supervision, administration, 

and enforcement of this part and all rules and orders 

adopted under this part; 

( 2) shall examine and pass upon all plans and 

specifications submitted by the operator for~ 

~ the method of operation, subsidence stabilization, 

water control, backfilling, grading, highwall reduction, 

topsoiling, and for the reclamation of the area of land 

affected by his operation; and 

ill the Erotection of water resourceJ!.! restoration or 

re£lacement of water resources, and restoration of 

beneficial uses that may be diminished or degraded by his 

operation; 

(]) shall order the suspension of any pe[mit for 

failure to comply with this part or any rule adopted under 
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this part1 

(4) shall order the halting of any operation that is 

started without first having secured a permit as required by 

this part or order the cessation of operations not in 

compliance with this part in accordance with 82-4-251; 

(5) shall make investigations and inspections necessary 

to insure compliance with this part; 

(6) may encourage and conduct investigations, research, 

experiments, and demonstrations and collect and disseminate 

information relating to strip mining and to underground 

mining and reclamation of landsL an8-wa~ers restoration or 

replacement of water resources, -~nd restoration of 

beneficial uses affected by strip mining and underground 

mining; 

(7) may adopt rules with respect to the filing of 

reports, the issuance of permits-, monitoring, and other 

matters of procedure and administration; 

(8) may conduct hearings under the provisions of thin 

part." 

Section 4. Section 82-4-206, MCA, is amended to read: 

"82-4-206. Procedure for hearings and appeals. Al I 

hearings and appeal procedures shall be in accordance w 11 ti 

parts 6 and 7 of chapter 4, Title 2, except for the :>lt1,11, 

informational hearing required by 82-4-231(8)(f)," 

Section 5. Section 82-4-221, MCA, is amended to reQ.i 
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"82-4-221. Mining perait required. (1) An operator may 

not engage in strip or underground mining without having 

first obtained from the department a permit designating the 

area of land affected by the operation, which designation 

shall include all lands reasonably anticipated to be mined 

or otherwise affected during the applicable 5-year period. 

The permit shall authorize the operator to engage in strip 

or underground mining upon the area of land described in his 

application and designated in the permit for a period of S 

years from the date of its issuance. Such permit shall be 

renewable upon each 5-year anniversary thereafter upon 

application to the department at least 120 but not more than 

150 days prior to the renewal date so long as the operator 

is in compliance with the requirements of this part, the 

rules hereunder, e"d the reclamation plan provided for in 

82-4-231, and the water protection plan provided for in 

82-4-222 and 82-4-231 and agrees to comply with all 

applicable laws and rules in effect at the time of renewal. 

Such renewal shall further be subject to 

provisions of 82-4-227, 82-4-234, and 

the denial 

82-4-251. On 

application for renewal, the burden shall be on the 

opponents of renewal to demonstrate that the permit should 

not be renewed. A permit shall terminate if the permittee 

has not commenced strip- or underground-mining operations 

pursuant to the permit within 3 years of the issuance of the 
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permit. However, the department may grant reasonable 

extensions of time upon a showing that such extensions are 

necessary by reason of litigation precluding the 

commencement o·. threatening substantial economic loss to the 

permittee or by reason of conditions beyond the control and 

without the fault or negligence of the permittee. With 

respect to coal to be mined for use in a synthetic fuel 

facility or specific major electric generating facility, the 

permit tee is considered to have commenced strip- or 

underground-mining operations at such time as the 

construction of the synthetic or generating facility is 

initiated. 

(2) As a condition to the issuance of every permit 

issued under this part, an authorized representative of the 

department shall, without advance notice, have the right of 

entry to, upon, or through a strip- or underground-mining 

ope~ation or any premises in which any records required to 

be maintained under this part are located and may, at 

reasonable times and without del~y, have access to copy any 

records and inspect any monitoring equipment or method of 

operation required under this part. When an inspection 

results from information provided to the department by any 

person, the department shall notify that person when the 

inspection is proposed to be made and that person shall be 

allowed to accompany the inspector during the inspection. 
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(3) During the term of the permit, the permittee may 

submit an application for a revision of the permit, together 

with a revised reclamation plan and a revised water 

protection plan, to the department. The department may not 

approve the application unless it finds that reclamation and 

protection of water resources in accordance with this part 

would be accomplished. Application for minor revision shall 

be approved or disapproved within a reasonable time, 

depending on the scope and complexity, but in no case longer 

than 120 days. Applications for major revisions are subject 

to all the permit application requirements and procedures." 

Section 6. Section 82-4-222, MCA, is amended to read: 

•92-4-222. Permit application. (1) An operator desiring 

a permit shall file an application which shall contain a 

complete and detailed plan for the mining, reclamation, 

revegetation, and rehabilitation of the land and for the 

protection and restoration or replacement of water resources 

and beneficial uses to be affected by the operation. Such 

plan shall reflect thorough advance investigation and study 

by the operator and shall include all known or readily 

discoverable past and present uses of the land and water to 

be affected and the approximate periods of such use and 

shall state: 

(a) the location and area of land to be affected by the 

operation, with a description of access to the area from the 
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nearest public highways; 

(b) che names and addresses of the owners of record and 

any purchasers under contracts for deed of the surface of 

the area of land to be affected by the permit and the owners 

of record and any purchasers under contracts for deed of all 

surface area within one-half mile of any part of the 

affected area; 

(c) the names and addresses of the present owners of 

record and any purchasers under contracts for deed of all 

subsurface minerals in the land to be affected; 

(d) the source of the applicant's legal right to mine 

the mineral on the land affected by the permit; 

(e) the permanent and temporary post-office addresses 

of the applicant; 

(f) whether the applicant or any person associated with 

the applicant holds or has held any other permits under this 

part and an identification of those permits: 

(g) whether the applicant is in compliance with 

82-4-251 and, if known, whether every officer, partner, 

director, or any individual owning of record or 

beneficially, alone or with associates, 10% or mare of any 

class of stock of the applicant is subject to any of the 

provisions of 82-4-251 and he shall so certify and whether 

any of the foregoing parties or persons have ever had a 

strip-mining or underground-mining license or permit issued 
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by any other state or federal agency revoked or have ever 

forfeited a strip-mining or underground-mining bond or a 

security deposited in lieu of a bond and, if so, a detailed 

explanation of the facts involved in each case must be 

attached; 

(h) whether the applicant has a record of outstanding 

reclamation fees with the federal coal regulatory authority; 

{i) the names and addresses of any persons who are 

engaged in strip- or underground-mining activities on behalf 

of the applicant; 

(j) the annual rainfall and the direction and average 

velocity of the prevailing winds in the area where the 

applicant has requested a permit; 

(k) the results of any test borings or core samplings 

which the applicant or his agent has conducted on the land 

to be affected, including the nature and the depth of the 

various strata or overburden and topsoil, the quantities and 

location of subsurface water and its quality, the thickness 

of any mineral seam, an analysis of the chemical properties 

of such minerals, including the acidity, sulphur content, 

and trace mineral elements of any coal seam, as well as the 

British thermal unit (Btu) content of such seam, and an 

analysis of the overburden, including topsoil. If test 

borings 0r core sam~lings are submitted, each permit 

application shall contain two copie~ each of two sets of 
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depicting the 

the affected 

conditions at 

known 

land, 

such 

intervals as th,~ department requires across the surface and 

shall run at a 90-degree angle to the other set. The 

department may not require intervals of less than 500 feet. 

Each cross section shall depict the thickness and geologic 

character of all known strata beginning with the topsoil. In 

addition, each application for an underground-mining permit 

shall be accompanied by cross sections and maps showing the 

proposed underground locations of all shafts, entries, and 

haulageways or other excavations to be excavated during the 

permit period. These cross sections shall also include all 

existing shafts, entries, and haulageways. 

(1) the name and date of a daily newspaper of general 

circulation within the county in which the applicant will 

prominently publish at least once a week for 4 successive 

weeks after submission of the application an announcement of 

his application for a strip-mining or underground-mining 

permit and a detailed description of the area of land to be 

affected should a permit be granted; 

(m) a comprehensive assessment of the effects of the 

proposed operations on water resources and beneficial uses, 

entitled "water protection plan", that must include the 

following elements as necessary to suppleme~Lother water 
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resource related information and analysis required by this 

part: 

(i) a list containing the names and addresses of all 

water users in the water protection area; 

1J:..l1 a detailed assessment of the exi~ting water 

resources~ hydrologic balance, and beneficial uses within 

the water protection area, including a baseline study that 

the operator shall conduct for a minimum of 2 years and 

collection of sufficient data to enable the department to 

assess the potential and probable cumulative impacts of all 

anticipated mining in the area upon the hydrologic balance, 

quantity, and quality of water resources and upon beneficial 

uses in the water EE.,Otection area; 

(iii) a det~rmination of the probable hydrologic 

consequences of coal mining and reclamation operations, both 

on and off the mine site, with respect to the hydrologic 

regime, quantity and quality of water in surface~ and 

ground water systems, including the dissolved and suspended 

solids under seasonal flow conditions, the potential for 

diminishment or degradation of water resources, and the 

potential for adverse effects on beneficial uses and-~he 

eo¼¼ectien--or--~ttffieiene--data--ro~--t~e--mine--s±te---aftd 

sttrroanding---area~7--~e--ehat--ettffltt¼a~i¥e--impaet~--0£--a±¼ 

ant±e±pated-minin9-in-the-area-tt~en--the--hydre½o~y--0£--the 

area--and--partiett¼ar¼y-~pen-water-a¥s±iab±½±ty-ean-De-made. 
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However, this determination is not required until such time 

as hydrologic information on the general area prior to 

mining is made available from an appropriate federal or 

state agency. The permit may not be approved until such 

information is available and is incorporated into the 

~pplication. 

(iv) an assessment of the potential for water resources 

and beneficial uses that may be diminished or degraded to be 

permanently restored or replaced to the approximate 

hydrologic characteristics, quantity, and quality that 

existed prior to the commencement of the proposed mining 

operations and the proposed methods of restoration or 

replacement of water resources and beneficial uses; and 

(v) the estimated cost of restoring or replacing any 

water resources that may be diminished or degraded by the 

proposed mining operations and the estimated cost of 

ensuring the continuation of beneficial uses within the 

water protection area at no greater cost to water users than 

under conditions that existed prior to the commencement of 

the proposed operations; 

(n) a coal conservaticn plan; and 

(o} such other or further information as the department 

may require. 

(2) The application for a permi~ shall be accompanied 

by two copies of all maps meeting the requirements of the 
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(a) identify the area to 

application; 

correspond 

HB 0956/02 

with the 

(b) show any adjacent deep mining or surface mining and 

the boundaries of surface properties and names of owners of 

record of the affected area and within 1,000 feet of any 

part of the affected area; 

(c) show the names and locations of all streams, 

creeks, or other bodies of water, roads, buildings, 

cemeteries, oil and gas wells, and utility lines on the area 

of land affected and within 1,000 feet of such area; 

(d) show by appropriate markings the boundaries of the 

area of land affected, any cropline of the seam or deposit 

of mineral to be mined, and the total number of acres 

involved in the area of land affected; 

(e) show the date on which the map was prepared and the 

north point; 

(f) show the final surface and underground water 

drainage plan on and away from the area of land affected. 

This plan shall indicate the directional and volume flow of 

water, constructed drainways, natural waterways used for 

drainage, and the streams or tributaries receiving the 

discharge. 

{g) 

(h) 

show the proposed location of waste or refuse area; 

show the proposed location of temporary subsoil and 
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topsoil storage area~ 

(i) show the proposed location of all facilities; 

(j) show the location of test boring holes; 

(k) show the surface location lines of any geologic 

cross sections which have been submitted; 

(1) show a listing of plant varieties encountered in 

the area to be affected and their relative dominance in the 

area, together with an enumeration of tree varieties and the 

approximate number of each variety occurring per acre on the 

area to be affected, and the locations generally of the 

various kinds and varieties of plants, including but not 

limited to grasses, shrubs, legumes, forbs, and trees; 

(m) be certified as follows: nr, the undersigned, 

hereby certify that this map is correct and shows to the 

best of my knowledge and belief all the information required 

by the mining laws of this state." The certification shall 

be signed and notarized. The department may reject a map as 

incomplete if its accuracy is not so attested. 

(n) contain such other or further information as the 

department may require. 

(3) 

annual 

If the department finds that the probable total 

production at all locations of any strip- or 

underground-coal-mining operation applied for will not 

exceed 100,000 tons, any determination of probable 

hydrologic consequences that the department requires and the 
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statement of result of test borings or core samnlings shall, 

upon written request of the operator, be performed by a 

qualified public or private laboratory designated by the 

department. The department shall assume the cost of the 

determination and statement to the extent that 

received funds for this purpose. 

it has 

( 4' In addition to the information and maps required 

above, each application for a permit shall be accompanied by 

detailed plans or proposals showing the method of operation, 

the manner, 

backfilling, 

time or distance, and estimated cost for 

subsidence stabilization, water control, 

grading work, highwall reduction, topsoiling, planting, 

revegetating, and a reclamation plan for the area affected 

by the operation, which proposals shall meet the 

requirements of this pa.rt and rules adopted under this part. 

The reclamation plan shall address the life of the operation 

and indicate the size, sequence, and the timing of the 

subareas for which it is anticipated that individual permits 

will be sought. 

(5} Each applicant for a coal mining permit shall 

submit as part of the application a certificate issued by an 

insurance company authorized to do business in the state 

certifying that the applicant has in force for the strip- or 

underground-mining and reclamation operations for which the 

permit is sought a public liability insurance policy, or 
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evidence that the applicant has satisfied other state or 

federal self-insurance requirements. This policy shall 

provide for personal injury and property damage protection 

in an amount adequate to compensate any persons damaged as a 

result of strip- or underground-coal-mining and reclamation 

operations, including use of explosives, and entitled to 

compensation under applicable provisions of state law. The 

permittee must maintain the policy in full force and effect 

during the term of the permit and any renewal until all 

reclamation operations have been completed. 

(6) Each applicant for a strip-mining or 

underground-mining reclamation permit shall file a copy of 

his application for public inspection with the clerk and 

recorder at the courthouse of the county where the major 

portion of mining is proposed to occur • 11 

Section 7. Section 82-4-223, MCA, is amended to read: 

•e2-4-223. Permit fee and surety bond. ( 1) An 

a~~¼iea~ion--fee--of--$¼88--sha¼¼--be-paid-before Before the 

permit required in this part 9hsll ~ be issued~ 

operator shall pay a basic application fee of $100 and a 

water resources assessment fee not to exceed the actual 

amount of contractor and employee expenses of the department 

that are necessary to provide for timely and adequate review 

of the water protection plan AND INVESTIGATION OF COMPLAINTS 

PURSUANT TO 82-4-253(3). The department may further define 
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these expenses by rule. 

(2) Before a permit may be issued, the operator shall 

file with the department a bond payable to the state of 

Montana with surety satisfactory to the department in the 

penal sum to be detecmined by the board, on the 

recommendation of the commissioner, of not less than $200 

for each acre or fraction thereof of the area of land 

affected, ~ith a minimum bond of $10,000, conditioned upon 

the faithful performance of the requirements set forth in 

this part and of the rules of the board. The operator may 

elect to deposit cash, negotiable bonds, or negotiable 

certificates of deposit of any bank organized or transacting 

business in the United States. The cash deposit or market 

value of such securities shall be equal to or greater than 

the amount of the bond required for the bonded area. The 

level of bonding shall be relative to the degree of 

disturbance projected by the original permit and the annual 

report. A political subdivision or agency of the state need 

not file a bond unless required to do so by the board. The 

board shall adjust the amount of bond required if the cost 

of reclamation changes. 

( 3) In determining the amount of the bond, the board 

shall take into consideration the character and nature of 

the ov~rburden, the futu~e suitable use ~f the land 

involved, dnd the cost of backfilling, grading, highwall 
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reduction, subsidence stabilization, water control, 

topsoiling, and reclamation to be required, but in no event 

shall the bond be less than the total estimated cost to the 

state of complrting the work described in the reclamation 

plan. Water restoration and replacement costs that are 

included in the amount of the bond reguired under this 

section may not be included in the amount of water 

restoration and re£lacement financial assurance re_g_uired 

pursuant to (section 8] ... 

NEW SECTION. Section 8. iiater restoration and 

replacement financial assurance -- release. (1) Before a 

permit for strip mining or underground mining of coal may be 

issued, the operator shall provide financial assurance 

sufficient to ensure the restoration or replacement of 

specific water resources and the restoration and 

continuation of beneficial uses within the water protection 

area at no greater cost to water users than under conditions 

that existed prior to the comr.~ncement of the operator's 

proposed operations. The board r;ti1.ll determine the amount of 

financial assurance that the operator must provide based on 

an assessment of the water protection plan and the 

operator's estimated cost of restoring 

resources and restoring beneficial 

diminished or degraded by the 

operations. 
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(2) The operator may satisfy the financial assurance 

requirement by: 

(a) establishing a water restoration and replacement 

trust fund and making annual payments into the fund; 

(b) filing with the department a bond that is payable 

to the state of Montana with surety satisfactory to the 

department, conditioned upon the faithful compliance with 

the requirements of this part and the rules of the board; 

(c) filing an irrevocable letter of credit with the 

department; 

(d) obtaining water restoration and replacement 

insurance and submitting a certification of insurance to the 

department; 

(e} filing with the department a cash deposit, an 

assignment of a certificate of deposit, or other surety 

acceptable to the board; Qg 

tEt--demon~trat±"g--to--the-depertment-that-th@-eperater 

mee~s-m¼n±mttm-f¼ftane¼a¼-we~th-aftft-henft-rst±ng-eriter±e--that 

9flov--that--th~-o~era~er-hae-adeqttate-in~erfta¼-reso~rees-~or 

meet±nq-~he-rtnane±a¼-req~¼rement-estab±ished-by--9ttbseet¼en 

tit,-or 

tgt1!'1_ a combination of financial assurance mechanisms 

that are acceptable to the board 

trust fund, a surety bond, 

insurance. 
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(3) The board shall adopt rules to specify the terms 

and conditions of each financial assurance mechanism 

authorized by this section that must be met before the board 

may approve the use of that mechanism by the operator for 

purposes of satisfying the financial assurance requirement 

established by this section. 

(4) The amount of financial assurance approved by the 

board may not be less than the estimated cost to the state 

to restore or replace specific water resources and to ensure 

the continuance of beneficial uses in the water protection 

area at no greater cost to water users than under conditions 

that prevailed prior to the commencement of the proposed 

operations as set forth in the water protection plan. 

(5) A public or government agency is not required to 

provide financial assurance under the provisions of this 

section. 

(6) If the board determines that the level of financial 

assurance provided for a permitted operation does not 

represent the present costs of water restoration or 

replacement er AND restoration of beneficial uses that may 

be diminished or degraded by the operation, the board may 

modify the financial assurance requirements of that permit. 

(7) The permittee may file a request with the 

department for the release of all or part of the water 

restoration and replacement financial dssurance requirement. 
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Within 30 days after an application for financial assurance 

release has been filed with the department, the permittee 

shall: 

(a) submit a copy of an advertisement notice placed at 

least once a week for 4 consecutive weeks in a newspaper of 

general circulation in the locality of the mining operation. 

The notice must contain a notification of the precise 

location of the water protection area, the permit and date 

approved, the amount of financial assurance filed and, if 

applicable, the portion sought to be released, the type and 

appropriate dates of water restoration or replacement and 

beneficial uses restoration work performed, and a 

description of the results achieved as they relate to the 

permittee's approved water protection plan. 

{b) mail a copy of the advertisement to water users in 

the water protection area, as identified in the water 

protection plan; and 

(C) submit to the department a copy of the material the 

permittee has sent to water users~ 

(8) The department may not release a permittee from the 

water restoration and replacement financial assurance 

requirement and release funds or terminate 

mechanisms the permittee relied upon to 

fi-1di1cial Jssurance requirement: 

the funding 

fulfill the 

t3} fer a minimum of 10 years after the release of the 
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performance bond as provided in 82-4-232; 

(b) until the department determines that the quality 

and quantity of water resources in the water protection area 

have been p,~rmanently restored or replaced and that 

beneficial uses in the water protection area are continuing 

at no greater cost to water users than under condi~ions that 

prevailed prior to the commencement of the permitted 

operations; and 

{C) until the department holds a public hearing in the 

locality of the permitted operation if a hearing is 

requested by a resident of this state or any person having 

an interest that may be adversely affected by the 

permittee's request for release of all or a portion of the 

financial assurance requirement. The department may 

administer oaths, subpoena witnesses or written or printed 

materials, compel the attendance of witnesses or the 

production of materials, and take evidence~ The department 

shall: 

(i) hold a hearing within 30 days of receiving a 

request for a hearing; 

(ii) advertise the date, time, and location of the 

public hearing in a newspaper of general circulation and in 

the county newspapers in the locality of the permitted 

operation for 2 consecutive weeks; 

(iii) make all information in the department's 
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possession that is relevant to the decision on whether to 

release a permittee from the financial assurance requirement 

readily available to interested persons beginning no later 

than the date that notice of the public hearing is 

distributed; 

(iv) conduct a site inspection of the land affected and 

of the work the permittee has done to replace or restore 

water resources and to restore beneficial uses, as 

applicable, and other operations carried on by the permittee 

in the general vicinity of the area where release of 

financial assurance has been requested; and 

(v) keep a verbatim record of the hearing required by 

this section and make a transcript available on the motion 

of any party or by order of the department. 

(9) A person may submit to the department information 

relevant to the department's decision to release an operator 

from all or a part of the financial assurance requirement 

for a period of 30 days after the date of the public 

hearing. 

(10) Within 60 days after the public hearing is held, 

the department shall notify the permittee in writing of its 

decision to release or not to release a11 or part of the 

water restoration and replacement financial assurance. 

(11) A person may request the department to reconsider 

its decision to release the permittee from all or part of 
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the financial assurance requirement, based upon information 

the person submits to show that the permittee has not 

restored or replaced the hydrologic balance, the quantity or 

quality of water resources, or both or has not restored 

beneficial uses in the water protection area at no greater 

cost to water users than under the conditions that prevailed 

prior to the commencement of the permitted operations. 

Without prejudice to the rights of the persons who request 

the department to reconsider its decision or the permittee 

or the responsibilities of the department pursuant to this 

section, the department may establish an informal conference 

to resolve the matters raised in a request for 

reconsid~ration. The department's response to a request to 

reconsider its decision to release a permittee from all or 

part of the financial assurance requirement is the final 

agency decision. 

Section 9. Section 82-4-225, MCA, is amended to read: 

•92-4-225. Application for increase or reduction in 

perm.it 

of land 

area. The department may increase or reduce the area 

affected by an operation under a permit on 

application by an operatcr, but an increase may not extend 

the period for which an original permit was issued. An 

operator may, at any time, apply to the department for an 

amendment of the permit so as to 

acreage affected by it. The 

-37-

increase 

operator 

or reduce the 

shall file an 

HB 956 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0956/02 

application and map in the same form and with the same 

content as required for an original application under this 

part and shall pay an application fee of $50 and shall file 

with the department a supplemental bond in the amount to be 

determined under 82-4-223 for each acre or fraction of an 

acre of the increase approved. If the apPlication is for an 

increase in the permitted area, the operator shall pay a 

supplemental ~ater resources assessment fee not to exceed 

the actual amount of contractor and employee expenses of the 

department that are necessary to provide for timely and 

adequate review of the water protection plan. The operator 

shall also file with the department supplemental water 

restoration and replacement financial assurance in an amount 

to be determined pursuant to {section BJ for the additional 

permitted area. All procedures of this part pertaining to 

original applications apply to applications for the increase 

of the area of land affected, except for incidental boundary 

revisions. If the department approves a reduction in the 

acreage covered by the original or supplemental permit, it 

shall release the bond for each acre reduced, but in no case 

shall the bond be reduced below $10,000, except· as provided 

in 82-4-223." 

for 

Section 10. Section 82-4-227, MCA, is amended to read: 

"82-4-2274 Refusal of permit4 (1) 11!.l An application 

a prospecting, strip-mining, or underground-mining 
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permit or major revision ~ha¼¼~ not be approved by the 

department unless, on the basis of the information set forth 

in the application, an on-site inspection, and an evaluation 

of the operat on by the department, the applicant has 

affirmatively demonstrated that~ 

ill the requirements of this part and rules will be 

observedL 

l!ll aftd---thet the proposed method of operation, 

backfilling, grading, subsidence stabilization, water 

control, highwall reduction, topsoiling, revegetation, or 

reclamation of the affected area can be carried 

consistently with the purpose of this part; and 

out 

(iii) wate~ resources and beneficial uses in the water 

~rotecj:ion area will be protected and, if necessarY.!_ 

restored or re~laced consistent with the ~se of this 

part at no greater cost to water users than under conditions 

that existed prior to the commencement of the proposed 

oEeration. 

ill The applicant for 

the burden of establishing 

a permit or major revision has 

that his application is in 

compliance with this part and the rules adopted under it. 

(2) The department shall not approve the application 

for a prospecting, strip-mining, or underground-mining 

permit where the area of land described in the application 

includes land having special, exceptional, critical, or 
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unique characteristics or that mining or prospecting on that 

area would adversely affect the use, enjoyment, or 

fundamental character of neighboring land having special, 

exceptional, critical, 

purposes of this part, 

characteristics if 

critical, or unique: 

or unique characteristics. For the 

land is defined as having such 

it possesses special, exceptional, 

{a) biological productivity, the loss of which would 

jeopardize certain species of wildlife or domestic stock; 

(b) ecological fragility, in the sense that the land, 

once adversely affected, could not return to its former 

ecological role in the reasonable foreseeable future: 

(c) ecological importance, in the sense that the 

particular land has such a strong influence on the total 

ecosystem of which it is a part that even temporary effects 

felt by it could precipitate a system-wide reaction of 

unpredictable scope or dimensions; or 

(d} scenic, historic, archaeologic, 

geologic, ethnologic, scientific, cultural, or 

significance. (In applying this subsection, 

topographic, 

recreational 

particular 

attention should be paid to the inadequate preservation 

previously accorded Plains Indian history and culture.) 

(3) The department may not approve an application for a 

strip- or underground-coal-mining permit or major revision 

unless the application affirmatively demonstrates that: 
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(a) the assessment of the probable cumulative impact of 

all anticipated mining in the area on the hydrologic balance 

has been made by the department and the proposed operation 

thereof has b@en designed to prevent material damage to the 

hydrologic balance and to the quantity and quality of water 

resources outside the 

subsection (l)(b); and 

(b) the proposed 

operation would not: 

permit area, except as provided in 

strip- or underground-coal-mining 

(i) interrupt, discontinue, or preclude farming on 

alluvial valley floors that are irrigated or naturally 

subirrigated, excluding undeveloped rangelands that are not 

significant to farming on alluvial valley floors and those 

lands as to which the regulatory authority finds that if the 

farming that will be interrupted, discontinued, or precluded 

is of such small acreage as to be of negligible impact on 

the farm's agricultural production: or 

(ii) materially damage the quantity or quality of water 

in surface water or underground water systems that supply 

these valley floors in subsection (3)(bJ(i). 

(4) Subsection (3)(b) does not affect those strip- or 

underground-coal-mining operations that in the year 

preceding the enactment of Public Law 95-87 produced coal in 

commercial quantities and were located within or adjacent to 

alluvial valley floors or had obtained specific permit 
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approval by the department to conduct strip- or 

underground-coal-mining operations within alluvial valley 

floors. If coal deposits are precluded from being mined 

under this subsection, the commissioner shall certify to the 

secretary of interior that the mineral owner or lessee may 

be eligible for participation in coal exchange programs 

pursuant to section 510(5) of Public Law 95-87. 

(5) If the area proposed to be mined contains prime 

farmland, the department may not grant a permit to mine coal 

on the prime farmland unless it finds in writing that the 

applicant has the technological capability to restore the 

mined area, within a reasonable time, to equivalent or 

higher levels of yield as nonmined prime farmland in the 

surrounding area under equivalent levels of management and 

can meet the soil reconstruction standards of 82-4-232(3). 

Nothing in this subsection applies to any permit issued 

prior to August 3, 1977, or to any revisions or renewals 

thereof, or to any existing strip- or underground-mining 

operations for which a permit was issued prior to August 3, 

1977. 

(6) If the department finds that the overburden on any 

part of the area of land described in the application for a 

prospecting, strip-mining, or underground-mining permit is 

such that experience in the state with a similar type of 

operation upon ldnd with similar overburden shows that 
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substantial deposition of sediment in streambeds, 

subsidence, landslides, or water pollution cannot feasibly 

be prevented, the department shall delete that part of the 

land described in the application upon which the overburden 

exists. The burden is on the applicant to demonstrate that 

any area should not be deleted under this subsection. 

(7) If the department finds that the operation will 

constitute a hazard to a dwelling house, public building, 

school, church, cemetery, commercial or institutional 

building, public road, stream, lake, or other public 

property, the department shall delete those areas from the 

prospecting, strip-mining, or underground-mining permit 

application before it can be approved. In no case may 

strip- or underground-coal-mining be allowed within 300 feet 

of any occupied dwelling, unless waived by the owner, nor 

within 300 feet of any public building, school, church, 

community, or institutional building, or public park: nor 

within 100 feet of a cemetery; nor within 100 feet of the 

outside right-of-way line of any public road, except where 

mine access roads or haulage roads join such right-of-way 

line. The department may permit such roads to be relocated 

or the area affected to lie within 100 feet of the road if, 

after public notice and opportunity for public hearing in 

the locality, a written finding is made that the interests 

of the public and the landowners affected will be protected. 
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(8) No strip- or underground-mining may be conducted 

within 500 feet of active or abandoned underground mines in 

order to prevent breakthroughs and to protect hea1th or 

safety of miners. The department shall permit an operator to 

mine near, through, or partially through an abandoned 

underground mine or closer to an active underground mine if: 

(a) the nature, timing, and sequencing of specific 

strip-mine activities and specific underground-mine 

activities are jointly approved by the department and the 

regulatory authority concerned with the health and safety of 

underground miners; and 

{b) such operations will result in improved resource 

recovery, abatement of water pollution, or elimination of 

hazards to the health and safety of the public. 

(9) The department may not approve an application for a 

strip- or underground-coal-mining operation if the area 

proposed to be mined is included within an area designated 

unsuitable for strip or underground coal mining or within an 

area under review for this designation under an 

administrative proceeding, unless in such an area as to 

which an administrative proceeding has commenced pursuant to 

this part, the operator making the permit application 

demonstrates that prior to January 1, 1977, he made 

substantial legal and financial commitments in relation to 

the operation for which he is applying for a permit. 
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(10) No permit or major permit revision for a strip- or 

underground-coal-mining operation may be issued unless the 

applicant has affirmatively demonstrated by its coal 

conservation plan that no failure to conserve coal will 

occur. The department may require the applicant to submit 

any information it considers necessary for review of the 

coal conservation plan. 

{11) Whenever information available to the department 

indicates that any strip- or underground-coal-mining 

operation owned or controlled by the applicant is currently 

in violation of Public Law 95-87, as amended, or any state 

law required by Public Law 95-87, as amended, or any law, 

rule, or regulation of the United States or of any 

department or agency in the United States pertaining to air 

or water environmental protection, the department shall not 

issue a 

revision 

strip- or 

until the 

underground-coal-mining permit or major 

applicant submits proof that the 

violation has been corrected or is in the process of being 

corrected to the satisfaction of the administering agency. 

(12) The department may not issue a strip- or 

underground-coqJ-mining permit or major revision to any 

applicant which it finds, after an opportunity for hearing, 

owns or 

operation 

controls any strip- or underground-coal-mining 

which has demonstrated a pattern of willful 

violations of Public Law 95-87, as amended, or any state law 
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required by Public Law 95-87, as amended, of such a nature 

and duration and with such resulting irreparable damage to 

the environment to indicate an intent not to comply with the 

provisions of this part. 

{13) Subject to valid existing rights, no strip- or 

underground-coal-mining operations except those which 

existed as of August 3, 1977, may be conducted on private 

lands within the boundaries of units of the national park 

system, the national wildlife refuge systems, the national 

wilderness preservation system, the wild and scenic rivers 

system, including study rivers designated under section S{a) 

of the Wild and Scenic Rivers Act, or national recreation 

areas designated by act of congress. 11 

Section 11. Section 82-4-231, MCA, is amended to read: 

•92-4-231. Submission of and action on reclamation plan 

water protection plan. (1) As rapidly, completely, and 

effectively as the most modern technology and the most 

advanced state of the art will allow, each operator granted 

a permit under this part shall reclaim and revegetate the 

la.nd affected by his operation, except that underground 

tunnels, shafts, or other subsurface excavations need not be 

revegetated. The operator shall restore or replace water 

resources dnd restore beneficial uses adversely affected by 

~is o~ration. Under the provisions of this part and rules 

adopted oy the board, an operator shall prepare and carry 
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out a method of operation, plan of grading, backfilling, 

highwall reduction, subsidence stabilization, water control, 

topsoiling, aftd a reclamation plan for the area of land, and 

a water protection plan for the water resources and 

beneficial uses affected by his operation. In developing a 

method of operation and plans of backfilling, subsidence 

stabilization, water control, grading, highwall reduction, 

topsoiling, and reclamation, and water protection, all 

measures shall be taken to eliminate damages to landowners 

and members of the public, their real and personal property, 

public roads, s~reams water resources, and all other public 

property from soil erosion, subsidence, landslides, water 

pollution, water supply disruption, and hazards dangerous to 

life and property. 

{2) The reclamation plan shall set forth in detail the 

manner in which the applicant intends to comply with this 

section and 82-4-232 through 82-4-234, as amended, and the 

steps to be taken to comply with applicable air and water 

quality laws and rules and any applicable health and safety 

standards. 

(3} The application for permit or major revision of a 

permit, which shall contain the reclamation plan and the 

water protection plan, shall be submitted to the department. 

(4) The department shall determine whether the 

application is administ,atively complete. An application is 
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administratively compl.ete if it contains information 

addressing each application requirement in 82-4-222 and the 

rules implementing that section and all information 

necessary to initiate processing and public review. The 

department shall notify the applicant in writing of its 

determination no later than 90 days after submittal of the 

application. If the department determines that the 

application is not administratively complete, it shall 

specify in the notice those items which the application must 

address. The application shall be presumed administratively 

complete as to those requirements not specified in the 

notice. 

(5) If the department deter-mines that an environmental 

impact statement on the application is required, it shall 

notify the applicant in writing at the same time it gives 

the applicant notice pursuant to subsection (4). 

(6) After the applicant receives notice that the 

publish application is administratively complete, he 

notice of filing of the application once 

shall 

a week for 4 

consecutive weeks in a newspaper of general circulation in 

the locality of the proposed operation. The department shall 

notify various local governmental bodies, planning agencies, 

sewage and water treatment authorities, and water companies 

in the locality in which the proposed mining will take place 

of the application and provide a reasonable time for them to 
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submit written comments. Any person having an interest which 

is or may be adversely affected or the officer or head of 

any federalr state, or local governmental agency or 

authority shall have the right to file written objections to 

the proposed initial or revised application for permit or 

major revision within 30 days of the applicant's published 

notice. If written objections are filed and an objector 

requests an informal conference, the department shall hold 

an informal conference in the locality of the proposed 

operation within 30 days of receipt of the request. The 

department shall notify the applicant and all parties to the 

informal conference of its decision and the reasons therefor 

within 60 days of the informal conference. The department 

may arrange with the applicant upon request by any party to 

the administrative proceeding for access to the proposed 

mining area for the purpose of gathering information 

relevant to the proceeding. 

(7) The filing of written objections or a request for 

an informal conference shall not preclude the department 

from proceeding with its review of the application as 

specified in subsection (8). 

( 8) (a) The department shall review each 

administratively complete application and determine the 

acceptability of the application. During the review, the 

department may propose modifications to the application or 

-49- HB 956 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2-l 

25 

HB 0956/02 

delete areas from the application in accordance with the 

requirements of 82-4-227. A complete application is 

considered acceptable when the application is in compliance 

with all of the applicable requirements of this part and the 

regulatory program pursuant to this part. 

(b) If 

application 

the 

after 

applicant significantly modifies the 

the application has been determined 

administratively complete in accordance with subsection (4}, 

the department shall under this section either deny the 

application or conduct a new review, including an 

administrative completeness determination, public notice, 

and objection period. 

(c) If an environmental impact statement is determined 

to be necessary 

department shall 

prior to making 

complete and 

a permit decision, the 

publish the final 

environmental impact statement within 365 days of the date 

of notice provided pursuant ta subsection (5}. 

(d) Within 120 days after it determines that an 

application is administratively complete, the department 

shall notify the applicant in writing whether the 

application is or is not acceptable. If the application is 

not acceptable, the department shall set forth the reasons 

why it is not acceptable~ and it may propose modifications, 

delete areas, or r~ject the entire application. All items 

.ict specified 3s unacceptable in the department's 
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notification are presumed to be acceptable. If the applicant 

revises the application in response to a notice of 

unacceptability, the department shall review the revised 

application and notify the applicant in writing within 120 

days of the date of receipt whether the revised application 

is acceptable. If the revision constitutes a significant 

modification under subsection (8)(b), the department shall 

conduct a new review~ beginning with an administrative 

completeness determination. 

(e) When the application is determined to be 

acceptable, the department shall publish notice of its 

determination once a week for 2 consecutive weeks in a 

newspaper of general circulation in the locality of the 

proposed operation. Any person having an interest that is or 

may be adversely affected may file a written objection to 

the determination within 10 days of the department's last 

published notice. If a written objection is filed and an 

objector requests an informal conference, the department 

shall hold an informal conference in the locality of the 

proposed operation within 20 days of receipt of the request. 

The department shall notify the applicant and all parties to 

the informal conference of its decision and t-he reasons 

therefor within 10 days of the informal conference. 

(f) The department shall: 

(i) hold a public information hea~ing prior to issuing 
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its decision to grant or deny a strip-mining or 

underground-mining reclamation permit or major revision 

apPlication for the purpose of obtaining public comment on 

the adequacy of the water protection plan and the water 

restoration and re2lacement financial assurance to 

accomplish the purposes of this part if a hearing_ is 

requested by a resident of this state. The department may 

hold one hearing to satisfy the requirements of this 

subsection and the requirements of and rules adopted ~nder 

Title 75, chapter 1, parts land 2. 

(ii) no less than 30 days prior to the hearing required 

by subsection (S)(fJ(i), publish notice of the hearing in 

newspapers of general circulation in the area to be affected 

by the proposed mining operation and in the county 

newspapers of the county or counties that would be affected; 

(iii) mail written notices of the hearing to water users 

in the water protection area, as identified in the water 

protection plan; 

{iv) ensure that the water .E,rotection .12.J.an1 the 

department's assessment of the water protection plan, and 

information supporting the department's determination of the 

amount of the water restoration and replacement financial 

assurance are readily available for public review at the 

time the department gives notice of the hearing provided for 

in this subsection. 
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1.!l.l The department shall prepare written findings 

granting or denying the permit or major revision application 

in whole or in part no later than 45 days from the date the 

application is determined acceptable or from the publication 

of the final environmental impact statement, whichever 

occurs later. However, if lands subject to the federal lands 

program are included in the application for permit or major 

revision, the department shall prepare and submit written 

findings to the federal regulatory authority. If the 

department's decision is to grant the permit, the department 

shall issue the permit on the date of its written finding 

or, if any federal concurrence is necessary, on the date 

when such concurrence is obtained. If the application is 

denied, specific reasons for the denial must be set forth in 

the written notification to the applicant. 

t~till. If the department fails to act within the times 

specified in this subsection (8), it shall immediately 

notify the board in writing of its failure to comply and the 

reasons for the failure to comply. 

(9) The applicant, a landowner, or any person 

interest that is or may be adversely affected 

department's permit decision may within 30 days 

with an 

by the 

of that 

decision submit a written notice requesting a hearing by the 

board. The notice must contain the grounds upon which th~ 

requester contends that the decision is in error. The 
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hearing shall be held within 30 days of the request. For 

purposes of a hearing, the board may order site inspections 

of the area pertinent to the application. The board shall 

within 20 days of the hearing notify the person who 

requested the hearing, by certified mail, and all other 

persons, by regular mail, of the findings and decisions. No 

person who presided at the informal conference may either 

preside at the hearing or participate in the decision 

thereon. 

(10) In addition to the method of operation, grading, 

backfilling, subsidence stabilization, water control, 

highwall reduction, topsoiling, and reclamation requirements 

of this part and rules adopted under this part, the 

operator, consistent with the directives of subsection (1) 

of this section, shall: 

(a) bury under adequate fill all toxic materials, 

shale, mineral, or any other material determined by the 

department to be acid producing, 

creating a hazard; 

toxic, undesirable, or 

!b} as directed 

other openings or any 

hdzard; 

by rules seal off tunnels, shafts, 

breakthrough of water creating 

or 

a 

(c) impound, drain, or treat all runoff or underground 

mi1,e WdLers so as 

~rnd ayr I'cultural 

to reduce soil erosion, damage to grazir.g 

lands, and pollution cf surface and 
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subsurface waters; 

(d) remove or bury all metal, lumber, and other refuse 

resulting from the operation; 

(e) use explosives in connection with the operation 

only 1n accordance with department regulations designed to 

min1m1ze ~01se, damage to adjacent lands, and water 

pollution and ensure public safety and for other purposes; 

{f) adopt measures to prevent land subsidence unless 

the board approves a plan for inducing subsidence into an 

abandoned operation in a predictable and controlled manner 

with measures for grading, topsoiling, and revegetating the 

subsided land surface. In order for a controlled subsidence 

plan to be approved, the applicant must show that subsidence 

will not cause a direct or indirect hazard to any public or 

private buildings, roads, facilities, or use areas, 

constitute a hazard to human life or health, or constitute a 

hazard to domestic livestock or to a viable agricultural 

operation, or violate any other restrictions the board may 

consider necessary. 

(g) stockpile and protect from erosion all mining and 

processing wastes until these wastes can be disposed of 

according to the provisions of this part; 

(h) deposit as much stockpiled waste material as 

possible back into the mine voids upon abandonment in such 

manner as to prevent or minimize land subsidence. The 
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remaining waste material shall be disposed of as provided by 

this part and the rules of the board. 

( i) seal all portals, entryways, drifts, shafts, or 

other openings between the surface and underground mine 

· .. wrk i ngs when no longer needed; 

(j) to the extent possible using the best technology 

currently available, minimize disturbances and adverse 

impacts of the operation on 

environmental values and 

resources where practicable; 

fish, wildlife, and related 

achieve enhancement of such 

(k) minimize the disturbances to the prevailing 

hydrologic balance at the mine site and in associated 

offsite areas and to the quality and quantity of water in 

surface water and ground water systems both during and after 

strip- or underground-coal-mining operations and during 

reclamation by: 

(i} avoiding acid or other toxic mine drainage by such 

measures as, but not limited to: 

(A) preventing or removing water from contact with 

toxic-producing deposits; 

(B) treating drainage to reduce toxic content which 

adversely affects downstream water upon being released to 

water courses; 

(C} casing, sealing, or otherwise managin9 boreholes, 

shafts, and wells and keeping acid or other toxic drainage 
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from entering ground and surface waters; 

(ii) (A) conducting strip- or underground-mining 

operations so as to prevent, to the extent possible using 

the best technology currently available, additional 

contributions of suspended solids to streamflow or runoff 

cutside the permit area but in no event shall contributions 

be in excess of requirements set by applicable state or 

federal law; 

{8} constructing anv siltation structures pursuant to 

(ii)(A) of this subsection prior to commencement of strip

or underground-mining operations, such structures to be 

certified by a 

constructed as 

plan, 

qualified registered engineer to be 

designed and as approved in the reclamation 

(iii) cleaning out and removing temporary or large 

settling ponds or other siltation structures from drainways 

after disturbed areas are revegetated and stabilized and 

depositing the silt and debris at a site and in a manner 

approved by the department, 

(iv) restoring recharge capacity of the mined area to 

approximate premining conditions; 

(v) avoiding channel deepening or enlargement in 

operations requiring the discharge of water from mi~es; 

(vi) preserving throughout che mining and reclamation 

process the essential hydrologic :unctions of alluvial 
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valley floors in the arid and semiarid areas of the country; 

and 

(vii) such other actions 

prescribe; 

as the department may 

(1) conduct strip- or underground-mine operations in 

accordance with the approved coal conservation plan; 

(m) stabilize and protect all surface areas, including 

spoil piles, to effectively control air pollution; 

(nl seal all auger holes with an impervious and 

noncombustible material in order to prevent drainage except 

where the department determines that the resulting 

impoundment of water in such auger holes may create a hazard 

to the environment or the public health and safety; 

(o} develop contingency plans to prevent sustained 

combustion; 

(p) refrain from construction of roads or other access 

ways up a streambed or drainage channel or in such p~oximity 

to such channel so as to seriously alter the normal flow of 

water; 

(q} meet such other criteria as are necessary to 

achieve reclamation in accordance with the purposes of this 

pdrt, taking into consideration the physical, 

climatoloyicdl, and other characteristics of the site; 

tr} wlth regard to underground mines, eli~inate fire 

t1J~d1ds and otherwise eliminate conditions which constitute 
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a hazard to health and safety of the public; 

(s) locate openings for all new drift mines working 

acid-producing or iron-producing coal seams in such a manner 

as to prevent a gravity discharge of water from the mine. 

(11) An operator may not throw, dump, pile~ or permit 

the dumping, piling, or throwing or otherwise placing any 

overburden, stones, rocks, mineral, earth, soil, dirt, 

debris, trees, wood, logs, or any other materials or 

substances of any kind or nature beyond or outside of the 

area of land which is under permit and for which a bond has 

been posted under 82-4-223, as amended, or place the 

materials described in this section in such a way that 

normal erosion or slides brought about by natural physical 

causes will permit the materials to go beyond or outside of 

that area of land. An operator shall conduct the strip- or 

underground-mining operation in such a manner as to protect 

areas outside the permit area." 

Section 12. Section 82-4-237, KCA, is amended to <ead: 

•32-4-237. Operator to file annual reports. (l) An 

operator shall file an annual report with the department 

within 30 days of the anniversary date of each permit. In 

lieu of an annual report for each permit, the department may 

allow the operator to file an annual report for each 

operation on a date determined by the department. Included 

within an annual report shall be: 
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(a) the name and address of the operator and permit 

number or numbers; 

(b) a report in such detail as the department shall 

require, supplemented with maps, cross sections, or other 

material indicating the extent to which mining operations 

have been carried out, the progress of implementation of the 

water protection plan, and the progress of all reclamation 

work, including the type of planting or seeding, mixture and 

amount of seed, date of planting or seeding, and area of 

land planted, the extent to which expectations and 

predictions made in the original application have been 

fulfilled and any deviation therefrom, and the number of 

acres affected; and 

{c} a revised schedule or timetable of operationsL and 

reclamation, protection OF WATER RESOURCES, or restoration 

or replacement of water resources, and restoration of 

beneficial uses and an estimate of the number of acres to be 

affected during the next 1-year period. 

(2) Upon receipt of the annual report, the department 

may make further inquiry and request further information 

and, if it does so, shall allow a reasonable opportunity for 

the operator to respond~ 

(J) When problem situations are revealed by review of 

new information or as a result of field inspections, the 

department may order such changes in the mining and 
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reclamation plans and the water protection plan as are 

necessary to insure compliance with this part." 

Section 13. Section 82-4-238, MCA, is amended to read: 

•92-4-238. Successor operator. Where one operator 

succeeds another at an uncompleted operation, either by 

sale, assignment, lease, or otherwise, the department may 

release the first operator from all liability under this 

part as to that particular operation if both operators have 

been issued a permit and have otherwise complied with the 

requirements of this part, and the successor operator 

assumes, as part of his obligation under this part, all 

liability for the reclamation of the area of land and the 

restoration or re.E_lacement of water resources and 

restoration of beneficial uses affected by the former 

operator.'' 

Section 14. Section 82-4-239, MCA, is amended to read: 

•s2-4-239. Reclamation and restoration or replacement 

of water resources and beneficial uses by board. {1) The 

board may have reclamation, restoration or replacement of 

water resour~?~ and restoration of beneficial uses work 

done by its own employees or by employees of other 

governmental agencies, soil conservation districts, or 

through contracts with qualified persons. ·rhe board ~ay 

constr--Uct, operate, and maintain pl..1.nts for thP: control and 

treatment of water pollution resulting from mine drainage. 
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( 2) Any funds or any public works programs available to 

the board shall be used and expended to reclaim and 

rehabilitate lands that have been subjected to strip mining 

or underground mining and to restore or reelace water 

resources and restore beneficial uses that have been 

adversely affected b~ mining 02erations that have not been 

reclaimedL and rehabilitated, or restored or replaced in 

accordance with the standards of this part. The board shall 

cooperate with federal, state, and private agencies to 

engage in cooperative projects under this section. 

{3) Agents, employees, or contractors of the department 

may enter upon any land for the purpose of conducting 

studies or explocatory work to determine whether such land 

has been strip- or underground-mined and not reclaimed and 

rehabilitated and whether water resources and beneficial 

uses have been restored or replaced in accordance with the 

requirements of this part and to determine the feasibility 

of restoration, reclamation, abatement, control, et" 

prevention of any adverse effects of past coal-mining 

practices, or replacement of water resources. Upon request 

of the commissioner, the attorney general shall bring an 

injunctive action to restrain any interference with the 

exercise of the right to enter and inspect granted in this 

~;qb~~<:'c..'t ion. 

(-l) lf the department makes a finding of face that: 
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(a) landL or water resources, or beneficial uses have 

been adversely affected by past coal-mining practices; and 

(b) the adverse effects are at a stage where in the 

public interest action to restore, reclaim, abate, control, 

replace, or prevent should be taken~ and 

(c) the owners of the land or water resources where 

entry must be made to restore, reclaim, abate, control, e~ 

prevent the adverse effects of past coal-mining practicesL 

or replace water resources are not known or readily 

available or the owners will not give permission for the 

department or its agents, employees, or contractors to enter 

upon such property ta restore, reclaim, abate, control, er 

prevent the adverse effects of past coal-mining practicesL 

or re12,i~ce water r~ou~ces; 

then agents, employees, or contractors of the 

department, after giving notice by mail to the owner, if 

known, and any purchaser under contract for deed, if known, 

or, if neither is known, by posting notice upon the premises 

and advertising in a newspaper of general circulation in the 

county in which the land lies, may enter upon property 

adversely affected by past coal-mining practices and any 

other property necessary for access to such mineral property 

to do all things necessary or expedient to restore, reclaim, 

abate, control, or prevent the adverse effects of past 

coal-mining practices, or replace water resources. This act 
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is not an act of condemnation of property or of trespass but 

rather an exercise of the power granted by sections 1 and 2, 

Article IX of the Montana constitution. 

( 5) (a) Within 6 months after the completion of 

projects to restore, reclaim, abate, control, er prevent 

adverse effects of past coal-mining practices, or replace 

water resources on privately owned land, the department 

shall itemize the money so expended and may file a statement 

thereof in the office of the clerk and recorder of the 

county in which the land lies, together with a notarized 

appraisal by an 

land before the 

independent appraiser of the value of the 

restoration, reclamation, abatement, 

control, e~ prevention of adverse effects of past 

coal-mining practices, or replacement of water resources if 

the money so expended shall result in a significant increase 

in property value. such statement constitutes a lien upon 

the land. The lien may not exceed the amount determined by 

the appraisal to be the increase in the market value of the 

land as a result of the restoration, reclamation, abatement, 

control, or prevention of the adverse effects of past 

coal-mining practices, or replacement of water resources. No 

lien may be filed against the property of any person, in 

accordance with this subsection, who owned the surface prior 

to May 2, 1977, and who neither consented to nor 

participated in nor exercised control over the mining 
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operation which necessitated the reclamation, restoration or 

replacement of water resources, or restoration of beneficial 

uses performed under this part. 

(b) The landowner may petition within 60 days of the 

filing of the lien to determine the increase in the market 

value of the land as a result of the restoration, 

reclamation, abatement, control, or prevention of the 

adverse effects of past coal-mining practices~ 

replacement of water resources. The amount reported to be 

the increase in value of the premises constitutes the amount 

of the lien and shall be recorded with the statement herein 

provided. Any party aggrieved by the decision may appeal as 

provided by law, 

(c) The lien provided in this section shall be recorded 

at the office of the county clerk and recorder. The 

statement constitutes a lien upon the land as of the date of 

the expenditure of the money and has priority as a lien 

second only to the lien of real estate taxes imposed upon 

the land. 

(6) The board may acquire the necessary property by 

gift or purchase or, if the property cannot be acquired by 

gift or purchase at a reasonable cost, proceedings may be 

instituted in the manner provided in Title 70, chapter 30, 

against all nonaccepting landholders if: 

(a) the property is necessary for successful 
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reclamation, restoration or replacement of water resources, 

or restoration of beneficial uses, 

(b) the acquired land after restoration, reclamation, 

abatement, control, or prevention of the adverse effects of 

past coal-mining practices, or replacement of water 

resources will serve recreation and historic purposes or 

conservation and reclamation purposes or provide open space 

benefits: and 

{c) permanent facilities such as treatment plants or 

relocated stream channels will be constructed on the land 

for the restoration, reclamation, abatement, control, or 

prevention of the adverse effects of past strip- or 

underground-coal-mining practices, or replacement of water 

resources~ or acquisition of coal refuse disposal sites and 

all coal refuse thereon will serve the purposes of this part 

in that public ownership is desirable to meet emergency 

situations and prevent recurrences of the adverse effects of 

past coal-mining practices." 

Section 15. Section 82-4-240, MCA, is amended to read: 

"82-4-240. Reclamation of lands after bond forfeited --

restoration or re_f)_lacement of water resources after 

financial assurance forfeited. In keeping with the 

provisions of this part, the board may reclaim any affected 

lands with respect to which a bond has been forfeited and 

may =estore or replac~ any affected water resources and 
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restore any affected beneficial uses with respect to which 

water restoration and replacement financial assurance has 

been forfeited." 

bond 

Section 16. Section 82-4-241, MCA, is amended to read: 

•&2-4-241. Receipts paid into general fund. Except for 

and water restoration and reElacement financial 

assurance forfeiture moneys, all fees, penalties, and other 

moneys available or paid to the department under the 

provisions of this part shall be placed in the state 

treasury and credited to the general fund." 

Section 17. Section 82-4-242, MCA, is amended to read: 

"82-4-242. Funds received by board. The board may 

receive any federal funds, state funds, or any other funds 

for the reclamation of land, the restoration and replacement 

of water resources, and restoration of beneficial uses 

affected by strip mining or underground mining." 

NEW SECTION. Section 18. Rights and obligations of 

peraittees aftd--ws~er--ttsers. t¼t Following completion or 

abandonment of permitted operations and completion of 

reclamation, the permittee shall restore the hydrologic 

balance and the quality of water resources, replace the 

quantity of water resources, and restore beneficial uses in 

the water protection area to the approximate conditions that 

prevailed prior to the commencement of the permitted 

operations at no greater cost to water users, except that a 
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permittee is not required to restore or replace the quantity 

of a water resource solely to provide for the continuance of 

a beneficial use if the permittee holds a water right that 

is senior co that beneficial use and the permittee has 

lawfully consumed or used only the water to which the 

permittee is entitled. 

t~t--Por-pttrpe~es-or-en£ereement-e£-the-water-preteet¼on 

p¼an,--the-departmeftt-sha¼¼-presnme-that-water-reeottrees-and 

befte£±eia¼-ttses-±n--the--water--proteet¼en--area--ha•e--been 

dim±n±shed--or--degraded--by--the-permitted-eperatien-if-the 

nttmher7--~eeat¼on7--~ttantity7--rate--er--r¼ew7--~tta¼±ty7--or 

hydre¼og±e-eharaeteristies-or-water-resottrees-in--the--water 

preteet±on-area-are-dtm±n±shed-or-degraded-or-i£-water-ttsers 

in--the--water-proteetion-area-are-±nettrring-higfter-costs-in 

obtain±ng-or-mainta±n±ng-water-resottrees-for-&enefieia¼-ttses 

than--under--the--eond¼tions--that--e~isted--prior--to---the 

eeftlJfteneeMeftt-0£-the-permitted-operationsT 

t3t--A--water--ttser-with¼n-the-water-protect¼en-area-may 

nott£y-the-perm¼tCee-and-the--department--by--~e¼e~hone,--in 

wr±t±ng,--or--by--both--methods--that--&--water--resottree-er 

benef±eia¼--ttse--in--~he--water--pretee~ioft--area--ha9--~een 

dim±ft±shed-or-degraded. 

t4t--~h@-per111it~e~-sha¼%-restere-or--rep¼eee--sttfrie~ent 

water--on--a-~emperary-bas¼s-to-pro~±de-£or-the-een~tflttfteion 

o£-a-bene£ieia½-ttse-w±th±n-the-water--proteetieft--a~ea--that 
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has--been-d±min±shed-or-de9raded-ttnt±¼-the-water-resottree-is 

permanent¼y-reetored-or--rep¼aeed--or--ttnti¼--the--permittee 

shows7--porsttant-to-the-reqttiremente-0E-sttbseet±on-t9t7-that 

the--water--resettree,--bene£ieia¼--ttse,--or--both--were--not 

d±minished-or-dama9ed-by-the-~ermitted-operations.-~emporary 

restera~ion-or-rep¼aeement--0£--a--water--resottree--mttst--ee 

aeeomp¼ished-with±n-the-£o¼¼ow±n9-t±merrames-a£ter-the-water 

tt~er--has--not±£±ed--the--permittee--and--the--department-as 

provided-in-sttbseetion-t3t~ 

tat--~4--hottrs--£or--pttrposes--o£--prov±d±ng--water--for 

¼i~estoek,-domestie-ttse,-mttnieipa:¼-ttse,-or-±nstream-£¼ow~ 

tb7--~~-ho~rs-for-±rr¼qat¼on;-~nd 

tet--~-day9-Eor-any-ether-benef¼e¼ai-ttse• 

t57--re-the-perm±ttee-£a¼¼s-to--temporar±¼y--reseore--or 

rep¼aee-a-water-reso~ree-or-restore-a-bene~¼eia¼-ttse-or-both 

as--pro~¼ded--±n--stt8seet¼on-t4t,-the-department-shaii7-with 

the-stafi,-eqtt½pment,-and-mater¼ai-ttnder-±ts-eontre¼--or--by 

eontraet--w%th--ethers7-take-neeessary-aetiens-eo-restore-or 

rep¼aee-the-water-resottree7-restore-the-benefie±a¼--ttse,--or 

both~--~he--department--sha!i-~ee~-a-reeord-0£-a¼±-neeessary 

expenses-±nettrred-±n--earry¼ng--ottt--the--wor~--or--eet±v±ty 

atttherized-by-this-sttbseetien;-±ne±ttd¼ng-a-reasonable-e~arge 

£or--the-serv±ees-performed-by-t"e-stateis-per~onne±-~~d-the 

stateis-eqtti~men~-aftd-meter±a±~-tls~d, 

t6+--~"e-board-~"ali-by-order-no~±Ey-the--permit~ee--and 
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his--sttrety,--¼E-app¼±eab±e7-0E-actions-ta~e"-ee-temperar±¼y 

restere-or-rep¼aee-a-water-resottree7--restore--a--beneEieia¼ 

ttse,--or--eeth.-~ne-order-mttst-state-the-amottftt-of-fteeessary 

e~penses-iftettrred-by-t"e-eepartment-and-a--notice--that--the 

amottnt-is-dtte-and-payabie-to-the-department-by-the-permittee 

aftd-by-the-sttrety,-±£-app±±eab¼e,-f£-the-amottnC-8peeified-in 

t"e--order--is--not-pa±O-within-38-daye-aEter-reeeipt-ei-the 

~ot±ee,-the-attorney-genera¼,-apon--reqttest--oE--the--beardT 

shai¼--bring--an--aet±on--en-beha¼£-ef-the-state-in-distr±et 

eocrt,-~he-sttrety-±s-¼iab¼e-to-the-s~ate-te--the--extent--0£ 

t"e--sttretyis-finaneia¼-partieipation-±n-a-water-restoration 

and-rep¼aeemeftt-e±naneia¼-assttranee--meehan¼sm--provided--by 

t~e--r,erm±ttee--pttr~ttant--to--tseet±on--s+.-~~e-perm¼etee-~s 

¼±ab¼e-Eer-t~e-rema±nder-of-the-eo9tT 

t~t--With±n-G-me~t"s-0£-the-date-0£-netifiest±on-by--the 

water-ttser-as-pro~±ded-tn-~tteseeeien-t37r-un¼ess-a-d±f£ere"~ 

time--is--"e9otiated--wtth--the--water--ttser--or--cniess-the 

perm±ttee-show9,-~~r~tta~t-to-the-reqttirements-0E--sttbseetion 

t9t,--t"at-the-water-re9ottree-er-bene£±e±a¼-ttse-or-eoth-were 

not-dim±ftished-er-de9raded-by--the--~erm±t~eeL9--operat%ons7 

the--permittee--~ha½½--~ermanent¼y--restore--or--re~¼aee-any 

d±m±n±shed-or-Oe9raded-water-resettree-and-sha¼i--permanent¼y 

re~tore--any--dim±n±9hed--or--degraded-bene£teia¼-ase-at-the 

~~~e-ioeat±~n-w~e~~-~he-wate~-wa~-bene~teie½~y--a~ed--~t--no 

gr~eter--eo~t--eo--the-water-ttser-than-~nder-eenditions-tha~ 
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pre•a±±ed--prior--to--the--eommeneement--of--the---permttted 

e~erat±ensT 

t8t--~he--permtttee-sha%%-eempensate-weter-ttsers-fer-any 

eeonemie-%oeees-tnettr~ed-by-the-d±m±n±shment-or--degradat±on 

of--a--water--re~ottree,-benef±e±a±-ttse7 -er-both-~n-the-water 

protect±on-area-that-±s-not-reseored-or-~ep±aeed-within--the 

time-estab¼ished-p~rsttant-to-sabsection-t•t• 

t9t--~he--permittee-ma7-reqaest-a-hear±n9-sub;ect-to-the 

provisions-of-the-Montana-Adm±n±strettve-Proeedttre--Aet--and 

may--prov±de--eviftenee-to-s"ow-that-the-al¼eged-d±m±nt~hment 

or-de9radst±on-0£-a-water-res0Hree,-benefie±a±-~se,-or--both 

was-not-eacsed-by-the-permitted-operations, 

tet--~he--permittee--hes--the-bttrden-0£-show~ng-by-erear 

and-eonvineiftg-evideftee-that-the--permitted--operatiefts--did 

not--eanse--tfte--dimin¼sftment--or--de9radation--0£-the-water 

resonree7-bene£ieial-nse,-er-both, 

tbt--A-reeord-mnst-be-made-of-the--hearinq--and--0£--ell 

e¥idenee-presented-end-testimony-teken, 

tet--Based-ttpoft-the-hearin9-reeord,-the-department-sha¼¼ 

determine--wheeher--the--water--resottree,-bene£ieia¼-~Se7-or 

~oth--were--diminished--er---de9raded---by---ehe---permieted 

operations~ 

tdt--Either--the-~ermittee-or-the-water-ttser-mey-reqttest 

that--the--department--reconsider--its--determ±nat±on,---~he 

aepertment~s--response--to--a--req~est--to-reeon~iOer-is-the 
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£±nei-aqeney-dee¼s¼onT 

tet--f£-the-department-£±nds-that--the--d±m±nisftlllent--or 

deqradation-0E-a-water-resettree7-eene£ie±a%-tt9e7-er-eeth-was 

not--eatt~eo--~y--a--perffl±tted-eperat±en-ttnder-th±e-part,-tfte 

department--mey--erder--the--water--tt9er--to--reim~ttrse--the 

permittee--£or--ehe--eoste---the---permittee---±neorred---±n 

~emporertiy---or--permenent%y--restorin9--or--rep¼ae±ng--the 

d±m±n±shed-or-Oegraded-water-re9ettree-or--±n--re9ter±nq--the 

beneriete¼--~seT--Tr--ehe--departfflent--determ±nee--that--the 

dim±nishment--er-de9radetion-or-a-water-reeettree,-benefie±a¼ 

ttse7-er-both-was-eattsed-by-e-permitted-operat±on-ttnder--this 

part,--the--perm±ttee-sha¼¼-re±mborse-the-water-oser-£or-the 

eosts-the-water-oser-±neorred-to-part¼ei~ate-±n-the--hear±ng 

prev±ded-fer-±n-th±s-soeseet±enT 

NEW SECTION. Section 19. Rights of water users outside 

a water protection area. (1) At any time after receipt of 

the application foe an operating permit, the department may 

expand water monitoring beyond the water protection area 

boundaries proposed in the application. The applicant or 

permittee shall pay the costs of any additional monitoring 

that the department determines is necessary to ensure 

protection of water resources that may be adversely affected 

by the proposed or permitted operations. 

(2) A water user who depends upon a water resource or 

who has a beneficial use that is located outside the water 
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the permit 

by the board 

through permit review and issuance may request that the 

department expand water monitoring beyond the water 

protection area boundaries to include that water reso~rce, 

beneficial use, or both. The water user must provide a 

written statement of the reasons for the request, including 

supporting information to explain why the water user 

believes that the water resource, beneficial use, or both 

may be diminished or degraded by the proposed or permitted 

operations. 

(3) The water user has the burden of showing by 

end--een¥ifte~ftg A PREPONDERANCE OF evidence that 

e3:~a-r-

water 

monitoring should be expanded beyond the water protection 

area boundaries,-exeept-that-the-perm±ttee-hae-the-barden-er 

eftowiftg-that-water-men±toriftg-shettid-not-~e-expanded-if--tne 

water---ttser---demonstretes---that--the--water--resoaree--er 

bene£±e±ai-ase-in-qttest±on-has-been-d±m±n±shed--or--degraded 

~ased--ttpen-a-eom~ar¼son-oi-the-eharaeter±~t±es-of-the-water 

resottree--or--bener±e±a¼--ttse--pr±or--to---and---after---the 

eoffl.ffleneement--0£-the-perm±tted-operat±oneT-~he-water-ttser-±s 

not-~eqttired-to-s~ow-that-the--perm±ttee--opera~ions--eett~ee 

the--d±m±n±shment--or--degradat±on--0£-the-water-reso~ree-or 

benef±e±al-ttse. 

(4) Either the water user or the permittee may ~equest 
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that the department reconsider its decision on the water 

user's request to expand water monitoring. The department's 

response to a request to reconsider is the final agency 

decision. 

(5) Within 180 days after a decision to expand water 

monitoring beyond the boundary of a water protection area, 

the department shall decide whether to formally expand the 

boundaries of the water protection area to include the water 

resource, beneficial use, or both that were the subject of a 

water user's request pursuant to subsection (2), unless the 

water user agrees to 

addi~ional monitoring 

its decision. 

an extension of time to allow 

to occur before the department makes 

(6) Either the water user or the applicant or permittee 

may request that the department reconsider its decision on 

whether to expand the boundary of a water protection area. 

In instances where, pursuant to subsection (3), a water user 

has demonstrated that a water resource, beneficial use, or 

both have been diminished or degraded, the permittee has the 

burden of showing by ei@8~-8~d-ee"v¼fte±"g A PREPONDERANCE OF 

evidence thal the wdter protection area should not be 

expanded. 

(7) A wdter user who depends upon a water resource or 

v.:r ... _) 11.L; ,1 bene:=iclal use that 1s included ·.-Jithin ':he 

t>xp.rnded h01..:ndaries ,:-f a water protection area 1s en,:itled 
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to all of the rights and obligations of water users included 

within the original boundaries of the water protection area. 

Section 20. Section 82-4-251, MCA, is amended to read: 

"82-4-251. Noncompliance -- suspension of permits. 11) 

The commissioner or an authorized representa~ive of t~e 

departmenc shall, if ne determines on the basis cf an 

inspection that any condition or practices exist or that the 

permittee is in violatiOn of any requirement of this part or 

any permit condition required by the part that creates an 

imminent danger to the health or safety of the public or is 

causing or can reasonably be expected to cause significant 

and imminent environmental harm to land, air, or water 

resources, immediately order cessation of the operation or 

the portion thereof relevant to the condition, practice, or 

violation. The cessation order remains in effect until the 

commissioner or his authorized representative determines 

that the condition, practice, or violation has been abated 

or until modified, vacated, or terminated by the 

commissioner or his authorized representative pursuant to 

subsection (5). If the commissioner or his authorized 

representative finds that the ordered cessation of the 

operation, or any portion thereof, will not completely abate 

the imminent danger to the health or safety of the public or 

the significant dnd imminent environmental harm to land, 

air, or water resources, he shall in addition to the 
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cessation order impose affirmative obligations requiring 

or his authorized 

abate the imminent 

whatever steps the commissioner 

representative considers necessary to 

danger or the significant environmental harm. 

(2) When, on the basis of an inspection, the department 

de~ermines that any pe~mittee is in violation of any 

requirement of this part or any permit condition required by 

this part which does not create an imminent danger to the 

health or safety of the public or cannot be reasonably 

expected to cause significant and imminent environmental 

harm to land, air, or water resources, the commissioner or 

authorized representative shall issue a notice to the 

permittee or his agent fixing a reasonable time, not 

exceeding 

providing 

expiration 

90 days, for the abatement of the violation and 

opportunity for public hearing~ If, upon 

of the period of time as originally fixed or 

subsequently extended, for good cause shown and upon the 

written finding of the commissioner or his authorized 

representative, the commissioner or his authorized 

representative finds that the violation has not been abated, 

he shall immediately order a cessation of the operation or 

the portion thereof relevant to the violation. Such 

cessation order remains in effect until the commissioner or 

his authorized representative determines that the violation 

has been abated or until modified, vacated, or terminated by 
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the commissioner or his authorized [epresentative pursuant 

to subsection (5). In the order of cessation issued under 

this subsectionF the commissioner shall determine the steps 

necessary to abate the violation in the most expeditious 

manner possible and shall include the necessary measures in 

the order. 

(3) When, on the basis of an inspection, the 

commissioner or his authorized representative determines 

that a pattern of violations of any requirements of this 

part or any permit conditions required by this part exists 

or has existed and if the commissioner or his authorized 

representative also finds that such violations are caused by 

the ~nwarranted failure of the permittee to comply with any 

requirements of this part or any permit conditions or that 

such violations are willfully caused by the permittee, the 

commissioner or his authorized representative shall 

forthwith issue an order to the permittee to show cause as 

to why the permit should not be suspended or revoked and 

shall provide opportunity for a public hearing. If a hearing 

is requested, the commissioner shall inform all interested 

parties of the time and place of the hearing. Cpon the 

permittee's failure to show cause as to why the per~it 

should not be suspended or revoked, the commissioner Jr his 

authcrized !'.'epresentative shall fc:thwith susper.d ::r :::ie 

board shall revoKe the permit. When a permit nas oeen 
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revoked, the board may order the performance bond or the 

water restoration and replacement financial assurance, or 

both, forfeited. 

{4} Any additional permits held by an operator whose 

mining permit has been revoked shall be suspended and the 

operator is not eligible to receive another permit or to 

have the suspended permits reinstated until he has complied 

with all the requirements of this part in respect to former 

permits issued him. An cperator who has forfeited a bond or 

water restoration and replacement financial assurance or has 

violated federal or state mine reclamation laws or rules~ as 

determined by the department based on information supplied 

by any person, is ~ot eligible to receive another permit 

unless: 
> 

i..e..l the land where a violation occurred in this state 

or the land for which the bond was forfeited has been 

reclaimed or the water resources affected by the violation 

or for which the financial assurance was forfeited have been 

restored or replaced without cost to the state.1.. or 

ill the operator has paid into the reclamation account 

a sum together ""ith the value of the bond the board finds 

adeq~ate ~o recl3i~ ::re :ands or the value of the water 

restoration and ~e~cement financial assurance the beard 

:"i::ds is .J.ci~q_~-:_:e __ resLo~e or reelace the water resources 

and any additic~d: exne~ses incurred by the board that the 
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bond or financial assurance is insufficient to cover. 

(5) Notices and orders issued pursuant to this section 

shall set forth with reasonable specificity the nature of 

the violation and the remedial action required, the period 

of time establ~shed for abatement, and a reasonable 

description of the porcion of the operation to which the 

~otice or order applies. Each notice or order issued under 

this section shall be given promptly to the permittee or his 

agent by the department or the commissioner or his 

authorized representative who issues the notice or order. 

All such notices and orders must be in writing and be signed 

by the authorized representatives. Any notice or order 

issued pursuant to this section may be modified, vacated, or 

terminated oy the commissioner or his authorized 

representative, provided that any notice or order issued 

pursuant to this section that requires cessation of mining 

by the operator expires within 30 days of actual notice to 

the operator unless a public hearing is held at the site or 

within such reasonable proximity to the site that any 

viewings of the site can be conducted during the course of 

public hearing. 

(6) A person issued a notice or an order of cessation 

pursuant to this section or any person having an interest 

that is or may be adversely affected by an order or by 

modification, vacation, or termination of an order may apply 
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to the department for review of that order within 30 days of 

its issuance or within 30 days of its modification, 

vacation, or termination. Upon receipt of the application, 

the department shall make an investigation. The 

investigation shall provide an opportunity for public 

hearing at the request of the applicant or the person having 

an interest who is oc may be adversely affected to enable 

the applicant or the person to present information relating 

to the issuance and continuance of the notice or order or 

the modification, vacation, or termination of it. The filing 

of an application for review under this subsection may not 

operate as a stay of any order or notice. The department 

shall make findings of fact and issue a written decision 

incorporating an order vacating, affirming, modifying, or 

terminating the order. 

(7) Whenever an order is issued under this section or 

as the result of any administrative proceeding under this 

part, at the request of any person, a sum equal to the 

aggregate amount of all costs, expenses, and attorney fees 

as determined by the department to have been reasonably 

incurred by such person for or in connection with his 

participation in such proceedings, including any judicial 

review of agency actions, may be assessed against either 

party as the court, resulting from judicial review, or the 

department, resulting from administrative proceedings, 
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considers proper. 

(8) In order to protect the stability of the land, the 

commissioner or his authorized representative shall order 

cessation of underground coal mining under urbanized areas, 

cities, towns, and communities and adjacent to industrial or 

commercial buildings, majoc impoundments, or permanent 

streams if he finds imminent danger to inhabitants of the 

urbanized areas, cities, towns, and communities." 

Section 21. Section 82-4-252, MCA, is amended to read: 

•92-4-252. Me~ftamtts ENFORCEMENT ADMINISTRATIVE 

REVIEW -- MANDAMUS. (1) A resident of this state or any 

person having an interest which is or may be adversely 

affected, with ~nawledge that a requirement of this part or 

a rule adopted under this part is not being enforced or 

implemented by a public officer or employee whose duty it is 

to enforce or implement the requirement or rule, may bring 

the failure to enforce to the attention of the pttb¼ie 

e~E±eer-er-emp¼oyee commissioner and to the permittee by a 

written statement under oath that shall state the specific 

facts of the failure to enforce the requirement or rule. 

K"owift~¼y---ma~±"9---£e¼~e--~te~emeftt~--er--e~arge~--i"--~~e 

a££±da~±t-~ttb;eet~-the-aEEieftt-to--pefta¼~ie~--pre~e~ibed--±n 

45-T-~0~7 

(2) Within 10 days of receipt of the AN affidavit IEAT 

ALLEGES FACTS DEMONSTRATING PROBABLE CAUSE THAT A VIOLAT:ON 
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OF THE ACT OR RULES HAS OCCURRED, the department shall 

inspect the operation and location named in the written 

statement and, based upon the inspection, the commissioner 

shall issue a written response to the person who filed the 

written statement and provide a copy to the permittee, 

stating whether the commissioner agrees or disagrees that a 

violation has taken place OR STATING THAT SUPPLEMENTAL 

INVESTIGATION IS NECESSARY. IF THE DEPARTMENT DETERMINES 

THAT SUPPLEMENTAL INVESTIGATION IS NECESSARY, THE 

COMMISSIONER SHALL INCLUDE IN THE WRITTEN RESPONSE A 

STATEMENT OF THE REASONS AND A SPECIFIC TIMEFRAME, NOT TO 

EXCEED 30 DAYS, UNLESS THE COMMISSIONER DEMONSTRATES GOOD 

CAUSE THAT MORE TIME IS NEEDED FOR COMPLETION OF THE 

INVESTIGATION AND ISSUANCE OF THE COMMISSIONER'S STATEMENT 

AGREEING OR DISAGREEING THAT A VIOLATION HAS TAKEN PLACE. 

J21 If the pttb¼ie--or~ieer--er--em~ioyee--ne9¼eets-er 

re£tt9e~-£or--an--~nrea9enable--time--sfter--reee±pt--of--tfte 

~tatement--to--enforee--or-¼mp¼effleftt-~"e-reqtt¼reme"t-er-ro¼e 

commissioner determines that there 1s no violation, the 

resident or person having an interest wh±eft that is or may 

be adversely affected may ~peee~---e~e---eefflffl.t~~+e"er~9 

determination-co-ene-boar~ REQUES7 AN ADMINISTRATIVE HEARING 

or, :F THE COMMISSIONER'S DSCISION IS ARBITRARY, CAPRICIOUS, 

OR AN ABUSE OF ~ISCRE:=oN, bri~g an action 8f mandamus in 

~he district court cf the Eirs~ j~dicial district of this 
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state, in and for the county of Lewis and Clark, or in the 

district court of the county in which the land is located. 

If the commissioner fails to respond within 10 days of 

receipt of the written statement, the resident or person 

having an interest that is or may be adversely affected may 

either proceed- with an appeal to the board or--br±ng--sn 

aee±on--ef--mandamus as though the commissioner had decided 

that no violation occurred OR BRING AN ACTION OF MANDAMUS. 

ill The court, if it finds that a req'.!1rement of this 

part or a rule adopted under this part is not being 

enforced, shallz 

:t!± order the pttb¼±c-officer-er-emp¼oyee-w"e9e-duey--±t 

±9--te--enfere~--the--reqa±rement--or--rttie commissioner to 

perform his duties. If he fails to do so, the pttbiie-effieer 

or-emp¼oyee-sha¼¼ commissioner must be held in contempt of 

court and is subject to the penalties provided by law. 

fht--regtt±re-the-eollllll±ss¼e"er-to-order-the-perffl±ttee-who 

was--rottftd-to-be-±"-•±o¼st±on-0£-th±9-part-er-a-rtt¼e-adopted 

pttrsttan~-te-this-part-to-re±mbttrse-the--person--who--brettght 

the--eomp¼a±nt--fer--e¼±-e~-the-ee9t9-the-per~en-~nettrred-±n 

appea¼ing-the-ee!llffl±ss±oneris-dee±s±on,-br±ng±ng-an-aet±en-of 

fflaftdtlffltts7-or-both,-f£-the-department--±s--ttnab¼e--to--~eettre 

re±mbttrsement--or--the--personis--eosts--£rem--~he-perffl±ttee 

w±th±n-69-days-ef-the-date-of-the--boardis--dee±s±on--~n--an 

appeai-or-the-eo~!ti~~~~e~~~on-en-an-aet±on-of-ma~damtts,-the 
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department--eha¼¼--re±mbttrse--the-e±t±~en7-proYideS-that-tfte 

depsrtment-may-cont¼ntte-to-attempt-te--oeta¼n--re¼mhttrsement 

frem-the-permittee• 

t~t--Any--persen--hav±ng--an--interest-that-is-or-may-be 

ad¥erse¼y-at~eeted-may-eeffllftenee-a-eivi¼-aetion--on--his--ewn 

beha¼~--te--compe¼--eoffl~¼¼anee--with--this--part-aga¼net-afty 

persen-for-the-v~o¼ation-0E-th¼s-part-or-any-rtt¼e,-erder7-or 

permit--±sstted--herettnder.--Bowever7--no--etteh--actien---may 

eoffll!lenee"!° 

tat--pr±or--to--68--days--a£ter--the-p¼a±nti££-has-g¼ven 

notiee-±n-wr±t±ng-te--the--department--and--to--the--a¼¼e~ed 

vie¼ator~-or 

t8t--±£--the--department-has-eefflllleftced-and-is-d±¼±gent¼y 

preseettt±ng-a-e±vi¼-aetion-to-reqaire--eomp¼ianee--w±th--the 

prov±s±ons-0£-th±s-part-or-any-rtt¼e7-order7-or-perm±t-±estted 

herettndero 

(5) A PERSON HAVING AN INTEREST THAT IS OR MAY BE 

ADVERSELY AFFECTED MAY COMMENCE A CIVIL ACTION ON HIS OWN 

BEHALF TO COMPEL COMPLIANCE WITH THIS PART AGAINST ANY 

PERSON FOR THE VIOLATION OF THIS PART OR ANY RULE, ORDER, OR 

PERMIT ISSUED UNDER IT. HOWEVER, AN ACTION MAY NOT COMMENCE: 

{A) PRIOR TO 60 DAYS AFTER THE PLAINTIFF HAS GIVEN 

NOTICE IN WRITING TO THE DEPARTMENT AND TO THE ALLEGED 

VIOLATOR; OR 

ill IF THE DEPARTMENT HAS COMMENCED AND IS DILIGENTLY 
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PROSECUTING A CIVIL ACTION TO REQUIRE COMPLIANCE WITH THE 

PROVISIONS OF THIS PART OR ANY RULE, ORDER, OR PERMIT ISSUED 

UNDER IT. 

illJ_§.l Any person may intervene as a matter of right in 

a~y-~tteh ~ civil action brought under this section. 

i.lli2.l Nothing in this section restricts any right that 

any person may have under any statute or common law to seek 

enforcement of this part or the rules adopted hereunder or 

to seek any other relief. 

t4tfil.1.!l Any person who is injured in his person or 

property through the violation by any operator of any rule, 

order, or permit issued pursuant to this part may bring an 

action for damages (including reasonable attorney and expert 

witness fees) only in the county in which the strip- or 

underground-coal-mining operation complained of is located. 

Nothing in this subsection affects the rights established by 

or limits imposed under chapter 71 of Title 39. 

tSt±!.i..111 ~he--eo~r~;-¼n-¼~~tti"g-a"y-i±nai-order-in-any 

aet±on-brettgh~-pttr~tta"~-~o-ettbeeetion-t3t,-may--awa~d--eo~t~ 

of--¼i~i9ation--tine%~din9-attorney-a"d-expert-wi~neee-£eeet 

to-any-party-whene~er-tbe-eott~t--determ±nes--etteh--award--i~ 

approi,!'iateo THE COURT, IN ISSUING A FINAL ORDER IN A!';'i 

ACTION BROUGHT PURSUANT TO SUBSECTION !.ll..,_ MAY AWARD COSTS 

OF LITIGATION, INCLUDING ATTORNEY AND EXPERT WITNESS FEES, 

TO ANY PARTY ;,/HENEVER THE COURT DETERMINES AN AWARD IS 
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APPROPRIATE. The court may, if a temporary restraining order 

or preliminary injunction is sought, require the filing of a 

bond or equivalent security in accordance with the Montana 

Rules of Civil Procedure.M 

Section 22. Section 82-4-253, MCA, is amended to read: 

•92-4-253. Suit for damage to water supply. (1) An 

owner of an interest in real property who obtains all or 

part of his supply of water for domestic, agricultural, 

industrial, or other legitimate use r!'em-eft-ttnderg~ettnd 

~ottree-ot~er-~he"-e-~tteter~eft~an-~~reem-ftaving-a--perma"ene, 

d¼~~±net,--end--~ftown-chen~e¼ may sue an operator to recover 

damages for contamination, diminution, or interruption of 

the water supply, proximately resulting from strip mining or 

underground mining. 

(2) Prima facie evidence of injury in a suit under this 

subsection is established by ~he removal of coal or 

disruption of overlying aquifer from designated ground water 

areas as prescribed in Title 85, chapter 2, part 5. If the 

area is not a designated ground water area, a showing that 

the coal or overlying strata :s ar. aquifer in that 

geographical location and that ~he coal or the overlying 

strata has been removed or disrupted shifts the burden to 

defendant {operatvr) to show that plain~iff's (owner's) 

water supp:y was :10t inj~rad t~erecy. 

( J) An owner ,)f water r:.ghts adversely affected may 
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file a complaint detailing the loss of his water in quality 

and quantity with the department. Upon receipt of this 

complaint the department shall: 

(a) investigate the complaint using all 

information~ including THE WATER PROTECTION 

available 

PLAN AND 

monitoring data gathered ac the m~ne site AND IN THE WATER 

PROTECTION AREA; 

(b) require the defendant (operator) to install such 

monitoring wells or other practices that may be needed to 

determine the cause of water loss, if there is a loss, in 

terms of quantity or qualir:y; 

{c) issue within 90 days a written finding specifying 

the cause of the water loss, if there is a loss, in terms of 

quantity or quality; 

(d) order the mining operator in compliance with 

chapter 2 of Title 85 to replace the water immediately on a 

temporary basis to provide the needed water and within a 

reasonable time, replace the water in like quality, 

quantity, and duration, if the loss is caused by the sttrfeee 

coal mining operation; and 

{e) order the suspension of the operator's permit for 

failure to replace the water, until such time as the 

operator provides substitute water. 

(4) A servient cract of land ~snot bound to receive 

surface water contaminated by strip mining or underground 
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mining on a dominant tract of land, and the owner of the 

servient tract may sue an operator to recover the damages 

proximately resulting from the natural drainage 

dominant tract of surface waters contaminated 

mining or underground mining on the dominant tract. 

from the 

by strip 

(5) This section and 82-4-252 do not create, modify, or 

affect any right, liability, or remedy other than as 

expressly provided. 

t6+--~h@-pro~±s%ons-0£-tseet±ons-¼-tftrott9ft-~~1-sttpersede 

th~-proYis±ons-of--th±s--seet±oft--fe~--eperet±efts--pe~m±tted 

a£ter-ectober--¼:r-¼99¼T" 

NEW SECTION. Section 23. Rulemaking. 

shall adopt: 

The department 

(1) interim rules to implement [sections 1 through 22] 

to be in place no later than October l, 1991; and 

(2} final rules to implement [sections l through 22] to 

be in place no later than July 1, 1992. 

NEW SECTION. Section 24. Codification instruction. 

[Sections 8, 18, 19, and 23} are intended to be codified as 

an integral part of Title 82, chapter 4, part 2, and the 

provisions of Title 82, chapter 4, part 2, apply to 

(sections 8, 18, 19, and 23]. 

NEW SECTION. Section 25. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

-88- HB 956 



HB 0956/02 

1 act] is invalid in one or more of its applications, the part 

2 remains in effect in all valid applications that are 

3 severable from the invalid applications. 

4 NEW SECTION. Section 26. Applicability. [This act] 

5 applies to ~~o~~~di"~s-b@~ttft PROPOSED MINING OPERATIONS FOR 

6 WHICH AN APPLICATION FOR AN OPERATING PERMIT IS FILED OR FOR 

7 WHICH AN APPLICATION FOR A PERMIT RENEWAL OR FOR AN AMENDED 

8 OR REVISED PERMIT TO EXPAND OPERATIONS IS FILED after 

9 October 1, 1991. 

10 NEW SECTION. Section 27. Effective date. [This actj is 

11 effective on passage and approval. 

-End-
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