HOUSE BILL NO. 923
INTRODUCED BY DARKO, J. BROWN
BY REQUEST OF THE DEPARTMENT OF
SCCIAL AND REHABILITATION SERVICES
IN THE HOUSE

FEBRUARY 18, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON TAXATION.

FIRST READING.

FEBRUARY 19, 1991 ON MOTION, REREFERRED TO COMMITTEE
ON JUDICIARY.

MARCH 7, 1991 COMMITTEE RECOMMEND BILL
DO PASS. REPORT ADOPTED.

MARCH 8, 1991 PRINTING REPORT.

MARCH 9, 1991 SECOND READING, DO PASS.

MARCH 11, 1991 ON MOTION, REREFERRED TO COMMITTEE

ON APPROPRIATIONS.

MARCH 22, 1991 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

PRINTING REPORT.
MARCH 28, 1991 SECOND READING, DO PASS.
ENGROSSING REPORT.

ON MOTION, RULES SUSPENDED. BILL
PLACED ON THIRD READING THIS DAY.

THIRD READING, PASSED.
AYES, 94; NOES, 6.

TRANSMITTED TO SENATE.
IN THE SENATE

MARCH 28, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FIRST READING.

APRIL 11, 1991 COMMITTEE RECOMMEND BILL BE
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APRIL 15,

APRIL 16,

APRIL 17,

1991
1991

1991

CONCURRED IN. REPORT ADOPTED.
SECOND READING, CONCURRED IN.

THIRD READING, CONCURRED IN.
AYES, 49; NOES, 0.

RETURNED TO HOQUSE.

IN THE HOUSE
RECEIVED FROM SENATE.
SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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@5«5 BILL NO. f 973
s i)
INTRODUCED BY /{[m Al G

BY REQUEST OF THE DEPARTMENT OF

SCCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "“AN ACT TO REVISE PROCEDRURES
PERTAINING TO INCOME WITHHOLDING FOR THE PAYMENT OF CHILD
SUPPORT TO CONFORM THOSE PROCEDURES TO FEDERAL REGULATIONS;
TQ PROVIDE FOR ENFORCEMENT OF BEALTH INSURANCE OBLIGATIONS
THROUGE INCOME WITHHOLDING; AMENDING SECTIONS 40-4-204,
40-5-226, 40-5-304, 40-5-309, 40-5-402, 40-5-403, 40-5-411,
40-5-412, 40-5-413, 40-5-414, 40-5-415, 40-5-416, 40-5-417,
40-5-421, 40-5-433, AND 40-6-116, MCA; AND REPEALING SECTION
40-5-425, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. sSection 40-4-204, MCA, is amended to read:
“40-4-204. Child support -— orders to address health

insurance -- autematte withholding of c¢hild support. (1) In

a proceeding for dissolution of marriage, legal separation,

maintenance, or child support, the court shall order either

or both parents owing a duty cof support to & child to pay an
amount reasonable or necessary for his support, without
regard to marital misconduct.

({2} The court shall c¢onsider all relevant factors,
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ineluding:

{a) the financial resources of the child;

(by the financial resources of the custodial parent;

{(c) the standard of living the child would have enjcyed
had the marriage not been dissoclved;

{(d) the physical and emotional condition of the c¢hild
and his educational and medical needs;

{e) the financial resources and needs of the
noncustodial parent;

(£) the age of the child;

{g) the cost of day care for the child;

{h) any custody arrangement that is ordered or decided
upon; and

(i} the needs of any perscn, other than the child, whom
either parent is legally obligated to support.

(3) (a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-20%, unless the court finds by clear and
convincing evidence that the appiication of the standards
and guidelines is unjust to the chiid or <to any of the
parties or is inappropriate in thatg particular case.

(b} It the court does not appiy these standards and

. INTRODUCED BILL
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guidelines to determine child support, it shall state its
reasons for finding that the application of such standards
and guidelines is unjust to the c¢hild or a party or is
inappropriate in that particular case.

(c) If the court does not order a parent owing a duty
of support to a chiid to pay any amount for the c¢hild's
support, the court shall state its reasons for not ordering
child support.

{4y Each district court ,judgment, decree, or order
establishing a £final child support cbligation under this
title and each modification of a final order for child
support must include a provision addressing health insurance
coverage in the following cases:

{a) If either party has available through an employer
or other organization health insurance coverage for the
child or children £for which the premium is partially or
entirely paid by the employer or organization, the judgment,
decree, or order may contain a provision requiring that
coverage for the child or children be continued or obtained.

(b) In the event that health insurance required in a
child support judgment, decree, or order becomes unavailable
to the party who is to provide it, through loss or change of
employment or otherwise, that party must, in the absence of
an agreement to the contrary, obtain comparable insurance or

request that the court modify the requirement.

-3-

i0
11
12
13
14
15
16
17
13
19
20
21
22
23

24

LC 1231/01

{c) All temporary child support orders must contain a
provision requiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending firal disposition of the
case.

{d) The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

(e) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

15t——-ta)-Except-as-pravided-in-subsection-~t54tby7——cach
district--court--judgment;--deacree;—-ar-arder-astabiishing-a
chitd-suppert-cbligation-under-this-titie;-whether-temporary
or-finaty-and-each-modification-of-an-extsting-chiid-support
order-mustes

t1}--provide-that-the-amount-of-chitd--support--must——be
withheid---from---the--sbligoris——inceme——and-—paid-—te-—the
department--pursuant--to--procedures--estabtiumed-—-by-——the
deparcment-under~Fitte-487-chapter-S;-part—4+-and

tit}-inetnde——the--obiigoris--sectai-security-number—-and
the-name-and-address-afé-the-obtigoris-empioyer——and--of--any
ather-payor-of-income-te-the-sbiiger-

tby--income-is-—not-subject-to-auvcomatic-withholding-+£+
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tiy--ehe-—abligee--or-obtiger-demonstrates-and-the-court
£finds—that-there-in-goond--cause--net--to--require-—auntomatic
income~withhoaldingr-or
ti1}-the--ckiigme--and-—obiigor--agree——in-writing—+to-an
atternative--arrangement--regacrding-—the--payment—-of--chiid
support--thac--provides--sufficitent-——security———-to---ensure
compliance-with-their-agreement+~FPhe-security-is—-in-addition
to-the~chiid-supperc-obiigations:
tey~-~Hhen-a-sudgment;-decree;-or-order-for-chitd-suppert
ts--entered--or-medified-and-antomatic-tnecome-withhoiding-ts
erderedy-an--obitigee-—-who--ts--not-—a--recipient—-of-—pubiie
assistance--shatl-appty-for-che-suppere-enforcement-services
ef-the-department—pursuant--to--Pitle--iV-p--of--the--Saetal
Security-her-for-the-cortecrion-sf-suppsrt-throsugh-antomatic
tnsame--withhotding--under--Fitle-465;-chapter~-5;-part-4<--Fhe
deparement—~shati-—accepe--the—-—apptication-———-Pending---an
appitication;--the--departmene--shati--immediatety~-impiement
ancsmatie-—-income-withholding-and-hoid-any-amounts—cottected
in--eruac-—for--the-—obligee-~~untitt---the---ocbitigee———-makes
appliecations
tdy-~When--automatic-income-withhotding-is-ordered-under
aubsection—-t5ytairr—the--citerk--of--conrt—-shati--immediatety
forward-a-copy-cf-the-order-co-the-departments
tey-—-if--man-obiigor-its-not-subject-to-income-withhoiding

or-is-exempted-from-income-withhotdings-the--diserrce——coure
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judgment--sr--order-must-incivde-a-warning-statement-that—+f
the-obiigar-is-detingquent-in-the——payment--of--supporer—-the
obiigoris--income—-may--be--aubject--ta-—-inceme-—-withhoiding
procedares--under--Fitte-487-chapter-55-part-3-or-4--Paiture
co-itnciude-a-warning-statemene-in-a-Sudqmene-or--order-~does
net-prectude-the-pae-of~withhelding-proceduress

{5} (a) Unless the court makes a written exception

under [section 16] or 40-5-411 and the exception is included

in the support order, a support obligation established by

judgment, decree, or order under this section, whether

temporary or final, and each modification of an existing

support obligation under 40-4-208 must be enforced by

immediate or delinquency income withholding, or both, under

Title 40, chapter 5, part 3 or 4. A support order that omits

the written exceptions provided in [section 16} or 40-5-411

or that provides for a payment arrangement inconsistent with

this section is nevertheless subject to withholding for the

payment of support without need for an amendmenpt to the

support order or for any further action by the court.

{b) If an obligor is exempt from immediate income

withholding, the district court judgment or order must

include a warning statement that if the obhligor is

delinquent in the payment of support, the obligor's income

may be subject to income withholding procedures under Title

40, chapter 5, part 3 or 4. Failure to include a warning

-6-
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statement in a judgment or order does not preclude the use

of withholding procedures.

{6) For the purposes of income withholding under

subsection (5}, every district court judgment, decree, or

order that establishes or modifies a child support

obligation must include a provision regquiring the parent

cbligated to pay support to inform the court and, if the

department of sccial and rehabilitation services is

providing services under Title IV-D of the Social Security

Act for the enforcement of the judgment, decree, or order,

the department, of the following:

{a} the name and address of the parent's current

employer;

{b) whether the parent has access to_health insurance

through an employer or other group; and

{c) if insurance coverage is available, the health

insurance policy information.

t6¥{7)} If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustedial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided in

40-5-208. Failure to include a warning statement in the
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judgment or order does not preclude the imposition of
sanctions under 40-5-208."

Section 2. Section 40-6-116, MCA, is amended to read:

“40—6-116. Judgment or order. (1) The judgment or order
of the court determining the existence or nopexistence of
the parent and child relationship is determinative for all
purpeses.

(2) If the judgment or order of the court is at
variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
40-6-123.

3 ta) The judgment or order may contain any other
provision directed against the appropriate party to the
proceeding concerning the custody and guardianship of the
child, visitation privileges with the child, the furnishing
of bond or other security for the payment of the judgment,
or any other matter in the best interest of the chiid.

(b) Except when the financial responsibility of a
responsible parent is in the process of being determined
pursuant to the administrative procedure provided in
40-5-225, the judgment or order must contain a provision
concerning the duty of child support.

{c) The judgment or corder may direct the father to pay

the reasonable expenses of the mother's pregnancy and

confinement .

-8
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(4) ({a) Support judgments or orders ordinarily shall be
for periodic payments which may vary in amount.

{b) In the best interest of the child, a lump-sum
payment or the purchase cof an annuity may be ordered in lieu
cf periodic payments of support.

(c} The court may limit the father's liability for past
support of the child to the proportion of the expenses
already incurred that the court deems just.

(5) In determining the amount to be paid by a parent
for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, including:

(a) the needs of the child, iancluding his medical
needs;

(b) the standard of living and circumstances of the
parents;

{c) the relative financial means of the parents;

{d} the earning ability of the parents;

(e} the need and capacity of the child for education,
including higher education;

(£} the age of the child;

{(g) the financial resources and the earning ability of
the child;

(h) the resgponsibility of the parents for the support

of others;
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(i) the value of services contributed by the custodial
parent;

(i) the cost of day care Eor the child; and

(k) any custody arrangement that is ordered or decided
upon.

(6) (a) Whenever a court issues or modifies an order
concerning c¢hild support, the court shall determine the
child support obligation by applying the standards in this
section and the unifcorm child support guidelines adopted by
the department of social and rehabilitation services
pursuant to ¢0-5-209, uniess the court finds by clear and
convincing evidence that the application of the standards
and guidelines is wunjust to the c¢hild or to any of the
parties or is inappropriate in that particular case.

{b} If the court does not apply these standards and
guidelines to determine child support, it shall state its
reasons for finding that the application of such standards
and guidelines is unjust to the child or a party or is
inappropriate in that particular case.

tc) If the court does not crder a parent owing a duty
of support to¢ a child to pay any amount f£or the child's
support, the court shall state its reasons for not ordering
child support.

(7Y The jJudgment cr order concerning child support and

each modification of a judgment or crder for c¢hild support

-10-
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must include a provision addressing healtn insurance
coverage in the following cases:

{(a) If either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment
or order may contain a provision requiring that coverage for
the child or children be continued or obtained.

{b} In the event that health insurance required in a
child support judgment or order becomes unavailable to the
party who is to provide it, through 1loss or change of
employment or otherwise, that party shall, in the absence of
an agreement to the contrary, cbtain comparable insurance or
request that the court modify the reguirement.

{c) The parties may by written agreement provide for
the healith care coverage required by this section, subject
tc the approval of the court.

i{d) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
suppoct obligation.

t8y——tat-Bxecept-as-provided-in-subssction-—-{83tbi;——each
distetet-—ecourt-—-jndgment--er--order--estabtishing--a--chrid
aupport--shiigatien--under--this--party-whether-temporary-or

fimnmti;-and-epach-modification-of-an——extsting-—-chrid--suppore

-11-

11
12
13
14
15
16
17
18
19

20

22
23
24

25

LC 1231/01

order-musts
tiy--provide-—that--the—-amcunt-of-chiid-support-must—be
withhetd—-from—-tha-—sbitigartas--income——and--paid---to———the
department——-puravank-——co--praceadunras——sacabhtished--bhy——the
department-under-Ffitte-4d;-chapter-5;-part—4;:-and
tity-inctude-the-obtigoris-soctat--security——number——and
the-—name—-and--address-of-the-obltigoris-emptoyer-and-of-any
other-payor-sf-income-to-the-ebiigers
tbt-—Income—is—not-subject-to-antomatie-withheotding-+£<
fi}--the-cbiigee-or-obligor-demenstrates-and--the--court
finds——rhat--there--its--gaed--sanse-not-ta-regquire-antomasie
inceme-withholding;—oe
ttiy-the-cbiiqea-and-obhitgor-—-agree-——in--wreiting--te--an
atternative--arrangement—-regarding--the--payment—-af--chiid
suppore--~that---provides---sufficient--security--to--ensure
esmpliance-with-thetr-agreement--Phe-securtty-ts-in-addition
to-che-ehitd-support-obitgatians
tey-—-When-a-jndgment--opr—-order——far--ecntid--suppert——is
entered——or-—-medifred--and--automatia--income-withhetding-ia
erdered;-an-~ebitgee-~whe-—-ts-——pot--a-—reciprent--of--pubize
asaistance--shalii-apply-fer-the-suppsre—enforcsment-services
cf-the-department-pursuant——to--Pitie~—-iv-B--of--the--Sociatl
Seeurtbty-Act-for-the-cellection-of-support-threugh-sautomatie
tneome--withhotding--under—-Fitcte-487-chapter-57-part-4--%he

department--shati--mcecept--the---appitcations---Pending-—-an

-12Z2-
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appiicationy--ehe——deparement-—-shati--immediately—-impiement
antomatic——income-withhotding-and-hotd-any-amounts-coiiected
tn-—trust--for-—-the--obtigee--~untit---the-——obliitgea-——-makes
appkieations
td}-~When--automatic~-itncome-withhalding-ta-orderad-under
subsecrion-{8rtay;-the--cterk--of-—court—~-shati--immediatety
forward-a-copy-of-the-order-to-the-departments

{(8) Unless an exception is found under [section 16] or

40-5-411 and the exception is included in the support order,

a support obligation established by djudgment, decree, or

otder under this section, whether temporary or final, and

each modification of an existing support obligation made

under 40-6-118 must be enforceable by immediate or

delingquency withholding, or both, under Title 40, chapter S,

part 3 or 4. A support order that omits the exception or

that provides for a payment arrangement inconsistent with

this section is nevertheless subject to withholding for the

payment of support without need for an amendment to the

support order or for any further action by the court.

{9) For the purposes of income withholding as provided

in _ subsection {B), whenever the district court establishes

or modifies a child support obligation, the judgment,

decree, or order must include a provisieon requiring the

parent obligated to pay support te inform the court and, it

the department of social and rehabilitation services is

-13-
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providing services under Title IV-D of the Social Security

Act for the enforcement of the judgment, decree, or order,

the department of:

{a}) the name and address of the parent's current

employer;

{b) whether the parent has access to health insurance

through an employer or other group; and

{c) if insurance coverage is available, the health

insurance policy informaticn.

+9¥(10) If the department of social and rehabilitation
services is providing or later provides support enforcement
services wunder Title IV-D of the Sccial Security Act, each
district court order or wmodification of an crder must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208. Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208."

Section 3. section 40-5-226, MCA, is amended to read:

"40-5-226. Administrative hearing -- nature —— place ——
time -- determinations -- failure Lo appear — entry of
final decision and order. (1) The administractive hearing is
Jdefined as a "contested case".

(2) Ar the discrection of <the nearing officer, the

-14-
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administrative hearing may be held:

{a) in thne county of residence or cther county
convenient to the obligor or obligee; or

(b) in the county in which the department or any of its
offices are located,

(3) If a hearing is reguested, it must be scheduled
within 20 days.

(4) The hearing officer shall determine the liability
and responsibility, if any, of the obligor under the notice
and shall enter a final decision and order in accordance
with such determination.

{5} If the obligor fails to appear at the hearing or
fails ro timely request a hearing, the hearing officer, upon
a showing of valid service, shall enter a decision and order
declaring the amount stated in the notice to be Final.

{(6) In a hearing to determine financial responsibility,
the monthly support responsibility must be determined in
accordance with the evidence presented and with reference to
the scale of suggested minimum contributiosns under 40-5-214.
The hearing officer is not limited to the amounts stated in

the notice.

{7) Within 20 days of the hearing, the hearing officer

shalil enter a final deetsen decision and order. The
deterniraticza of tne nearing officer constitutes =  f£10a4l
agency  aecision,  subidect no judicial review under (f-5-753
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and the provisions of the Montana administrative Procedure
Act,

{(8) If a support crder is established under this part,
any party may file a verified petition with the department
alleging facts constituting a material change of
circumstances, Upon the filing of such petition, the
department shall issue an order to the nonpetitioning party
to appear and show cause why the decision previously entered
should not be prospectively modified. The order to appear
and show cause, together with a copy of the verified
petition, must be served by the petitioner upon all other
parties in the manner provided by this part. Upon receipt of
prool of service, the department shall schedule a hearing
not less than 15 or more than 30 days from the date of
service, unless extended fcr good cause shown. Prospective
moedification may be ordered but only upon a showing of good
cause and material change <f circumstances.

(9) A support debt determined pursuant tc this section
is subject to co:lecticn action without further necessity of
action by ths hearing cfficer.

(10) A support debt or a support responsibility
determined under this part by reason of the obligor’'s
failure o request a hearing under this part or failure to
appearc at a scheduled hearing may be vacated, upon the

rovicn of an obligur, by the hearing officer within the time

-16-~
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provided and upon a showing of any of the grounds enumerated
in the Montana Rules of Civil Procedure.

{11) Unless the hearing officer makes a written

exception under [section 16] or 40-5-411 and the exception

is included in the support order, every order establishing a

child support obligatien, whether temporary or final, and

each modification of an existing child support order under

this part is enforceable by immediate or delinquency income

withholding, or both, under Title 40, chapter 5, part 4. A

support order that omits that provision or that provides for

a payment arrangement inconsistent with this section, is

nevertheless subject to withhelding for the payment of

suypport witheout need for an amendment of the support order

or for any further action by the hearing officer.

(12) For the purposes of income withholding provided for

in subsection (11), wheneyer the department establishes or

modifies a child support obligation, the department's order

must include a provision requiring the obligor, for as lcng

as the department is providing support enforcement services,

to keep the department informed of the name and address of

the obligor's current employer, whether the obligor has

access to health insurance through an employer or other

group, and, if so, the health insurance poiicy information.”

Section 4. section 40-5-304, MCA, is amended to read:

"40-5-304. wWhen child support payments considered

_1'7_
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delinqguent. (1) Nonpayment of child support required by any
order of a district ecourt or by a similar order of a court
cf another Jjurisdiction becomes delinguent under this part
when the amount owed is equal to 3 months of child support
payments.

(2} Child support payments may be considered delinquent
under this part only in reference to a court crder setting
child support payments.

(3} In the case of support orders not subject to

immediate income withholding under [section 16}, including

cases in which the court or administrative authority has

made a finding of good cause or alternative arrangement, the

income of the obligor is subject to withholding under this

part beginning on the date on which the obligor is found to

be delinguent in the payment of support due under a support

order in an amount equal to at least 3 months' support

payments. Iptervening agreements or orders establishing a

schedule for payment of delinguent support_do not prevent

income withholding under this part. For the purposes of this

section, “alternative arrangement" has the meaning provided

in [(section 16(3)(b}]."

Section 5. Section 40-5-402, MCA, is amended to read:

"40-5-402. Purpose -- applicability. (1} The purpose of

this part is to provide a more effective and efficient way

to guarantee the support of dependent children by the person

-18-
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or persons primarily responsible for such support by
ensuring that the support of children is the highest
priority in the allocation of a responsible parent's income.

{(2) This part applies to all support obligations being

enforced or collected by the department of social and

renabilitaticn services pursuant to Title IV-D of the Social

Security Act.

{3) When the reguirements of this part are met, an

employer or other payor of income to a person having a

support cbligation under a court or administrative order

must be directed to withhold from the person's income in an

amount sufficient to meet the support obligation and to

defray any arrearages that are due or may become due.

{4) Unless an exception under 40-5-411(4) is contained

in a suppert order, withholding of income is required under

this part without need for any amendment to the support

order involved or any action by the court or entity that

issued the suppert order even though the support order did

not address withholding or the support order provided for

other payment arrangements.

{5) Withholding, once commenced, applies to all current

and subsequent payors of income to_a person obligated to pay

support until the withholding is terminated as provided by

this part.

{(6) The provisions for income withholding under this

.._19__
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part take precedence over any other law or court order."

Section 6. Section 40-5-403, MCA, is amended to read:
~40-5-403. Definitions. As used in this part, the
following deEinitions apply:

{1) "Alternative arrangement” means a written agreement

signed by the obligor and obligee, and signed by the

department_in_the case of an assignment of rights under

53-2-613, that has been approved and entered in the record

of the court or administrative authority issuing or

modifying the support order.

t%3(2) "Department” means the department of social and
rehabilitation services provided for in 2-15-2201.

+24(3) "Income" means any form of periodic payment toc a
perscon, including earnings and wages. However, income does
not include:

{a) any amount required by law to be withheld, other
than creditor cliaims, including federal, state, and local
taxes and social security; and

{b) any amounts exempted from judgment, execution, or
attachment by federal or state law.

+34{4) "Obligee" means either a person to whom a duty
of support is owed or a public agency of this or another
state to which a person has assigned the right to receive
curcrent and accrued support payments.

t43(5) "Obligor" means a person who Oowes a duty to make
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payments under a support order.

+5%(6) “Payor" means any payor of income to an obligor
an a periodic basis and includes any person, firm,
corporation, assaciation, employer, trustee, political
subdivisioen, state agency, or any agent thereocf, who Iis
subject to the jurisdiction of the courts of this state
under Rule 4B of the Montana Rules of Civil Procedure.

+63(7) "Support order" means an order of the district
court of the state of Montana, an order of a court of
appropriate jurisdiction of another state, an administrative
order established pursuant to proceedings under part 2 of
this chapter, or an order established by administrative
hearing process of an agency of another state with functions
similar to those of the department set forth in part 2 of
this chapter, that provides a set and determinable amount
for temporary or final pericdic payment of funds for the
support of a «child. Support order further includes the
folliowing:

(a) an order for reimbursement of public assistance
money paid by a public agency for the benefit of a minor
child;

{b) an order for maintenance tc be paid to a former
spouse when the former spouse is the custodial parent af a
child Eor whom child support is awarded under the same

order; and
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{c) an order requiring payment of interest due on

unpaid judgments for child support.”
Section 7. Section 40-5-411, MCA, is amended to read:

"40-5-411. ¥nceme Immediate income withholding. {¥)y--%£

an-—-ebtigatien---fer--suppert——is--being--enforced--by--the
department-pursuent—to-Pitie-iV-B-ef-rhe-Soctal-Seeurity-Act
and-the-abiigation-ras-been-estabtished-as-required--by--iaw
sr—-adminiatrative--process;-—-income--due-—or--t&-become-due
within-this-state-to-the-obliger-ia-subjece—-to--withholding
procedures-under—-this-part-+€s
tay-——execept-—as--provided-—in—-40-4-204--and-46-6-116+-
support-obtigation--is--initiatiy--decreed--and--ordered--or
modifited--afeer--Janupry--25y--139087-by-—a-diatrict-court-or
admintstrative-proceas;-regardiess—of-whether-chitd--support
payments-—are-in-arrearsy—or
thy~—the-obiiqor-ita-found-ra-owe-a-combination-ef-unpatd
chitd-support-under-a-support-srder—-in-an-amount-—eguat-to-or
tn--execeas—-af-—3--monthls--auppert--payments (1) Except as

provided in subsection (4), in the case of a child support

order, whether temporary or final, that is issued by a court

or administrative authority of this state after January 1,

1950, the income of the obligeor is subject to immediate

withhelding under this part regardless of whether support

payments are in arrears.

(2) wWhen-che-reguirements-of-this-part-have--been--meey
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the--departnenty--without--necessity--for-—amendmant--af-che
support-order-or-further-eorder-by-a-court-or--other—-entity;
shati-—+sane——an——-order--directing-the-abitgoris-empioyer—or
seher-paysr-eo-withheld-and-deitver-to-—the--department——such
ameunt-of-che-obiigaris-income-as-witli-be-snfficinsnt-ta-mest
the-—suppeort--obitgation—impesed-by-the-support-srder-and-to
defray-arrearagesy-if-anyr-due-when--the--withhotding--ordes

takes—-piaces After October 1, 1991, when a support order of

another state is registered in Montana under the provisions

of 40-5-137 or other applicable law, the support cbligaticn

is subject to immediate income withholding under this

section.
(3) Phe-pravisions-for-inceme--withholding-—-under——this
part——takte-precedence-aver-any-othar-ltawv-ar-court-srder- The

department may direct the payor of income to the obligor to

commence the withholding of the obligor's income on:

{a) the effective date of the support order or the date

of registration of the support order; or

(b) the date, if any, that the department becomes

authorized by law to provide child support enforcement

services.

(4) An obligor's income is not subject to immediate

withholding if the court or administrative authority that

issued or modified the support order finds:

(a) that there is good cause not to require immediate
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withholding; or

{b) that there is an alternative arrangement between

the parties for the payment of support that provides

sufficient security to ensure compliance with the

ar rangement .

(5) For the purposes of subsection (4), any finding of

good cause not to require immediate income withholding must

be based on at least:

(a) a written determination and explanation by the

court or administrative authority as to why implementation

of immediate income withholding would not be in the best

interests of the child; and

{b} proof of rimely payment of previcusly ordered

support in cases involving the modification of support

orders.,

{6) Immediate withholding under this section terminates

oniy:

{a) wupon the conditions provided in 40-5-417; or

{b) at the request of the cbligor if:

(i) withholding has not been previously terminated and

subseguently initiated under 40-5-412 because of a

delinquency; and

(ii) and the cbligor meets cne of the exemptions under

subsection (4)."

Section B. section 40-5-412, MCA, is amended to read:
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"40-5-412. 3Inittation-of Delinquency income withholding
procedures,. (1) In--a-case-coneerning-a-support-obligatien
referred-to-in-40-5-4117-the--department--shati--itmmediatety
tssue-—-—an--order——under——49-5-415-for-the-payment-of-current

support+- In the case of support orders not subject to

immediate income withholding under 40-5-411, including cases

in which the court or administrative authority has made a

finding of good cause or determines that an alternative

arrangement exists, the income of the cbligor is subiject to

withholding under this part beginning on the date on which

the obligor is found to owe unpaid support under the support

order in an  amount equal to or in excess of 1 month's

support payment . Intervening agreements or orders

establishing a schedule for payment of delinguent support do

not prevent income withholding under this part.

(2) in-any-ether-caser-the-department-shati-menitor-and
track-ait-support-paymenta-requrred-by-the-suppare-srders-if
at—-any--time—these—racords-indicare-thar-the-cbiigar-ovas-a
combinarion-ef-unpatd-support-equat-te-er-—-in--execess--of--1
monthis-—-supporty-—the-department-shati-commence-proceedings
to-inttiate-withholding-of-the-sbligerlis—inecome-as-—provided

in--this--part: Notwithstanding the provisions of subsection

(1), income withholding must be initiated, without regard to

whether there is an arrearage, on rthe earliest of:

(a) the date_ the obligor requests that withholiding
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begin; or
(b) at the reguest of the obligee if the obligor is

found, after an opportunity for hearing under 40-5-414, to

be delinguent under the terms of an alternative arrangement

for the payment of support.

{3) To accomplish the purpose of subsection ¢2%{1), the

department shall monitor all support payments not otherwise

subject to immediate withholding. To facilitate monitoring,

the department by written notice to the obligor may direct
an obligor who does not owe unpaid child support equal to or
in excess of 1 month's support payment to pay all support
through the department, notwithstanding any court order
directing payments to be made to the obligee or clerk of
court.

{(4) wWhenever-an-shrigarion-for-support-:is-paid-—through
the---support---enforcement--and--eatitecrtons—-unit—-~af--the
departments-the--deparement--muat-—-forward--payment--to--the
sbtigee—-within--39--days-—of--the--departmentis—-receipt-of

payment-from-the-ablitgors The only basis for contesting

withholding under this section is a mistake of fact, which

includes a mistake:

{a8) concerning the obligor's identity;

{b) concerning the existence of the support obiigation:

\¢)  concerning the amount of support to be paid;

(d) in the determination that the delinguent support
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amounts owed are equal tc or greater than ! meonrth's support

payment ;

{e) in computation of delinquent support amounts owed;

{£) in the alleqation that the obligor is in default of

an alternative agreement."

Section 9. Ssection 40-5-413, MCA, is amended to read:

"40-5-413. Notice of intent to withhold income. (1)
Prior to service of an initial order or a modification of an
existing order on the payor under 40-5-415, the department
shall serve upon the obligor a notice of the intended acticon
+£ when:

(a) the-—department--previouaty-has-not-issned-an-order
te-withhotd--and--it--has--determined--the--obtigsr--owes--a
combination--of--unpatd—-support--eguar-to-or-in-extess-af-1

month*s—-suppert income withholding is initiated under

40-5-412 because of a delinguency;

{b) additional arrearages have accrued subseguent to

the issuance of an order to withhold and the department

proposes to add _those arrears to the withholding order; or

{c) immediate withholding has commenced for current
support and there are arrearages due for a period priocr to

entry of the order to withhold that the department proposes

to add to the withholding order.

{2) The notice must contain a statement:
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(a) of the amount to be withheld, including a
computation showing the period and total amount of the
arrearages as of the date of the notice;

({b) that withholding applies to all current and
subsequent payors;

{c) o©f the obligor's right to a hearing under 40-5-414
to contest the tMpiementation initiation of income
withholding or modification of an existing order on the

ground that the intended action is not proper because of

mistake of fact, as provided in 40-5-412{4); angd

{d) of the period of time within which the obligor must
request a hearing and that failure to reguest the hearing
within the time limit will result in income withholding
orders being served upon the payor for the amount stated in
the notice: and

(e) in_ those cages in  which withholding is being

initiated at the request of an obligee without regard to

whether there is an arrearaqe as provided in 40-5-412(2), a

statement that the obligor can require the cbligee to appear

and show proof that the cobligor is not meeting the terms of

the alternative arrangement.

{3} The notice must be served upon the obligor

persconally or by certified mail."
Section 10. Section 40-5-414, MCA, is amended to read:

"40-5-414. Hearing. (1) The To contest the withholding
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of income initiated under 40-5-412 because of a delinquency,

an obligor may within 10 days of being served with nctice of

the-intended-netton intent to withhold income under 40-5-413

file with the department & written request for an
administrative hearing to be held pursuant to the contested
case provisions of Title 2, chapter 4, part 6.

t2y--in-—a--case--initiated--becaunse-—an--arrearage--has
accrued—-or--becanse--pdditionat-itncoma-ta-to-be-withheid-to
sattasfy-additionat--arrearages--and--tn--which--the--obitiger
regquests——a--hearing——-within--the-time-atioweds-the-itntended
aceton-may-net-cake-——affect——uneii——the-—concivaton-—-of-—the
hearing--or--the-dace-sf-the-hearing-+f-the-cbitgor-£fatis-te
sppear-at-a-scheduled—hearings

t3¥(2} Venue for the administrative hearing may be in
the county where the cobligor resides if the obligor resides
in this state, the county in which the payor or the payor's
agent 1s 1located, or the county in which the department or
any of its regional offices is located.

t43{2) The administrative hearing must be held by
teleconferencing methods unless the cbligor or the
department expressly reguests an in-person hearing before
the hearing examiner.

(4) If the obligor requests a hearing within the 1C-day

period:
(a) the delinguency income withholding by the
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department must be stayed until conclusion of the hearing or

the date of the hearing if the obligor fails to appear at

the scheduled hearing. If the obligor is only contesting an

arrearage amount and 1is not contesting withholding for

current support, income withholding for current support is

not stayed.
{b} the department shall, within 45 days of the service

of the notice of intent to withhold income, inform the

obiigor of the hearing results concerning whether income

withholding will take place.

{5} The department shall issue an order to withhold

income in accordance with 40-5-415 if:

fay the obligor fails to file a written request for

hearing with the department within the gspecified 1l0-day

period;

(b} tne obligor fails to appear at a scheduled hearing;

(c} the hearing officer determines from the evidence

that the obligor owes unpaid support equal tc or  in excess

of 1 month's support obligation and the amount cf arrearages

owing 1is determined and adjudged to be a fixed and certain

sSum; Or

{d) in cases in which income withholding is being

initiated at the request of an obligee without regard to

whether there 15 an arrearage, the hearing examiner

determines from the evidence that the obligor did not meet
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the terms of the alternative arrangement.

+5¥{6) For purposes of the hearing process, arrearages
of support must be computed on the basis of the amount owed
and unpaid on the date the obligor was gserved with the
notice of intent to withhold incomer-and-the-fact-thas-the
chizgor-may-have-iater-paid-the-arrearage--does-—-—nat--remove
£rem-—the—-hearing--examiner-—the~-anthority--to--direct—the

department-to-order-income-withhotding., When the department

is enforecing a current support obligation, payment of the

arrearage after service of the notice is not a basis for not

initiating income withholding.

+6+{7) In a case initiated because an arrearage has
accrued or because additicnal income is being withheld to
satisfy additional arrearages, the obliger, within 45 days
of service of the notice of intent to withheld income, must
be informed cof the hearing decision on whether income
withholding will take place.

t?7¥(8) If the obligor fails to request a hearing within
10 days or fails to appear at a scheduled hearing or if the
hearing examiner determines that the obliger owes a
combination of unpaid support egual to or in excess of 1
month's support cbligaticon, the department shall proceed
with the intended action in accordance with 40-5-415."

Section 11, section 40-%-415, MCA, is amended to read:

"30-5-415. Order to withhold income. (1) When the
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requirements of this part have been met, the department
shall immediamteiy serve an order or modification order to
withhold and deliver income upon any payor or combination of
payors. The order must:

(a} direct the payor and successor payors to withhold
from the obligor's income each month the amount specified in
the order if sufficient funds are available;

(b) direct the payor to deliver the amount withheld to
the department in the same month in which the funds were
withheld;

{c} state that the order is binding on the payor until
further notice by the department; and

(d) state the rights and duties of the payor under this
part; and

{e) include a statement that the obligor is required

under a support order to provide health insurance coverage

for the obligor's child, if appropriate.

(2) An order or modification order to withhold and
deliver the obligor's income made wunder this section 1is
binding upon the payor immediately upon service of the order
upon the pdyor. Service of the order or modification order
to withhold may be made either personally or by certified
mail.

{3) Whenever there is more than one payor, the

department may, in its discretion, apportion the total
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amount to be withheld each month among payors.*

Section 12. section 40-5-416, MCA, is amended to read:

“40-5-416. Determination of amount of income to be
withheld. (1) (a} Subject to the 1limitations provided 1in
subsection (2), the amount of funds to be withheld each
month from the obligor's income must be the amount of money
necessary to pay current installments of suppoert as they
become due and pavable.

(b)) TIf income is being withheld teo satisfy an
arrearage, the amount of funds to be withheld must include
the greater of:

{i) the amount of money that, when deducted in equal
amounts each month, will pay all outstanding support
arrearages and interest, if any, within 2 years; or

(ii) 25% of the obligor's income.

{c) If income is being withheld te-satisfy-an-arrearaqe

under this part, the department may allow a fee not to

exceed $5 each month, which may be withheld by the payor as
compensation for the administrative costs of each
withholding.

{(2) The maximum amounts withheld from the obligor's

wages or salaries, including fees, may not exceed the

maximum amount permitted under section 303(b) of the federal

Consumer Credit Protection B&ct, 15 0.S.{. 1673(b), as

amended.
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{31 At any ¢time, if the obliger can show that
substantial hardship will result if the maximum permissible
withholding is implemented or continued, the department for
cause shown may in its discretion determine a lesser amount
to be withheld each month in satisfaction of support
arrearages."”

Section 13. Section 40-5-417, MCA, is amended to read:

"40-5-417. Modification or termination of withholding
orders. (1) The department may at any time modify the order
to withhold income to:

{a} reflect payment in full of the arrearages by income
withholding or otherwise;

(b} recognize an increase or decrease in the support
arder; or

{c} indicate any other reason the amount to be withheld
is to be reduced or changed.

(2) IE an arrearage occurs while the department is
collecting an amcount of money necessary to pay current
installments of support as they become due and payable, the
department may adjust the amount of income required to be

withheld to alse satisfy the arrearage, as provided in this

part.

(3) An income withholding order terminates only when
the department is no  longer authorized under the law to
coliect support  aor, when appropriate, secvices rendered
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under 40-5-203 have come to an end or when the obligation to
pay support is terminated and all arrearages are paid in

full, whichever occurs first.

{4) The payment in full ¢of any arrearage amount may not

be the sole basis for termination of withholding as long as

there is a support cbligaticn enforceable by the

department.”
Section 14. Section 40-5-421, MCA, is amended to read:
"40-5-421. Duties of payor. (1) A payor who hkas been
served with an order to withhold and deliver income shall
deduct the amount designated in the order beginning not
later than the first pay period that cccurs after 14 days
from the service of the order. The payor shall, within 10

working days ©f the date the obligor is paid, promptly

deliver the amount withheld to the department as directed by
the order or in accordance with any subsequent medification

of the order received from the department. The payor shall

include with the payment a statement indicating the date the

amount was withheld from the obligor's income.

t23--If-the-obligeria-pay-pericds-are--at-—intervals—-of
tess-than-i—monthy-the~payer—-may-withhoid-an-equai-ameune-ae
eneh--pay-—period-cumuiativeiy-suffictent-to-pay-cthe-menthiy
withholding-as-directed-by-the-withhotding-orders

¢34(2) Whenever the payor is obligated to withhold

income for more than one obligor, the payocr may combine all
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amounts withheld into a single payment for that month with
the portion therecf which is attributable to each obligor
separately designated.

t4¥(3) Whenever there is more than one order for
withholding against a single obligor, the payor must comply
with the orders in the sequence in which they were served
upon the payor and must honor all withholding orders to the
extent that the total amount withheld from the obligor's
wages or salary does not exceed the limits set in 40-5-416.

t5¥{4) The payor must promptly notify the department of
the termination of the obligor's employment or other source
of income and provide the obliqor's last-known address and
the name and address of the cbligor's new employer or other
saurce of income, if known to the payar."

Section 15. section 40-5-433, MCA, is amended to read:

"40-5-433, Aadditional duties of departaent in
interstate income withholding. t¢*y-Uniesa-the-pubiie--agency
of---the——foreitgn--durisdietion—-makes-—applicariton--ta-—the
department-for-additional-services;-the--deparrment--ia--nok
required-to-tocate-the-obiigor-or-te—tocate—payors-of-income
to--the--obiigers~-if-the-appiication—for-interstate—service
provided-far-in-48-5-431-and-46-5-432-fattas-to-provide—-this
information--—-ar---the-——information-is—-determined--to-—he
tncorrectry-the-deparement-may-return-the-appiication-withone

further-proceeding-undar-this-pares
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t23{1} If the department determines that the obligor is
no longer employed in this state or no longer derives income
within this state, the department shall promptly notify the
agency which requested income withholding of the changes and
shall forward to that agency all information it has with
respect to the obligor's new address and the name and
address of the obligor's new employer or other source of
income,

£3¥(2) The department shall promptly transmit payments
received on an income withheolding order to the agency or
person designated in the interstate application.”

NEW SECTION. Section 16. Immediate income deductions.
(1) Notwithstanding any provision in this part requiring a
delinguency as a prerequisite to an order for income
deductions, except as provided in subsection (2), the
salaries and wages of a person obligated to pay child
support by an order of a district court issued after October
1, 1%91, are subject to an immediate deduction order under
40-5-308 on the effective date cf the order, regardless of
whether there is a delinquency.

{2) An obligor's salaries and wages are not subiject te
deduction under this section 1in any case in which the
district court finds:

{a) that there is gqod cause not to require immediate

deduction; or
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{b) that there is an alternative arrangement between
the parties for the payment of support that provides
sufficient security to ensure compliance with the
arrangement.

{3) (a) For the purposes of subsection (2), a finding
of good cause not to require immediate deduction must, at a
minimum, be based on:

(1} a written determination and explanatiaon by the
district court a&as to why implementation of immediate
deductions is not in the best interests of the child; and

{ii) in cases inveolving the modification of support
orders, proof of timely payment of previously ordered
support.,

{b} As used in subsection {2){(b}, "“alternative
arrangement” Means a written agreement that is signed by the
obligor and obligee and, in cases in which there is an
assignment of suppeort rights under 53-2-613, signed by the
department of social and rehabilitation services, and that
has been approved and entered intc the record by the
district court that issued or modified the support order.

(4) The clerk of court shall administer immediate
income deductions under this section. The clerk of court, at
any time afrer docketing the support order or mcdification
of a support order, at the request cf the cbligee, and

without need for amendment to the support order or for any
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further action by the district court, shall issue the order
for income deductions provided for by 40-5-308 for service
upon the obligor's employer. The deduction order must direct
the employer to promptly deliver the amount deducted to the
clerk of court for distribution to the obligee.

(5} Wage deducticns under this secticn may be
terminated only when:

(a) the obligation to pay suppert has terminated and
all arrearages are paid in full;

(b) the obligor requests termination and the obligee
and obligor have entered intc an alternative arrangement as
set forth in subsection {2)({b); or

{c} the department has superseded the deduction order
under authority of Title 40, chapter S, part 4.

{6) If a delinguency occurs subsequent to issuance of
an immediate deduction order or if arrearages occur prior to
beginning the deductions, the arrearages may be added to the
deduction order only after compliance with the notice of
hearing requirements of 40-5-305.

(7} (a) After October 1, 1991, whenever a support order
is registered as provided Dby 40-5-137 or other law, the
support order is subject to immediate orders to deduct
income under this section.

(by Withholding income under this secticn must be

imposed when an obligor has wages or salaries derived from
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within this state and the support order was issued in
another state.

(8) This section applies only to support orders that
are not being enforced by the department under Title IV-D of
the Social Security Act. The withholding of income for
support orders being enforced by the department is provided
for in Title 40, chapter 5, part 4, and those procedures, if
applicable, supersede the provisions of this section.

Section 17. Ssection 40-5-309, MCA, is amended to read:

"40-5-309. Amount to be deducted from income. {1) The
amount of money to be deducted each pay period from the
obligor's income shall be:

{a} (i) the amount of money necessary to pay current
installments ¢f <¢hild support as they become due and
payable; plus

{1i) the amount of money which, when deducted in equal
amounts each payday, will pay off all outstanding child
support payments delinguent within 2 years:; or

{b) not less than 25% of the obligor's disposable
earnings but--may--not--be--more--than--the--maximum-—ameunt
atiawabie--by-federat-garnishment—taw-if-the-sum-provided-in
subsection-{ijtai-excesds-tirnt-amount.

{2} The district court may allow a fee of not to exceed
$5 per deduction, which the emplcyer may deduct from the

obligor's wages or saltary for the expense of administering
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the deductiou.

{3) The total amount to be deducted under subsections

{1) and (2) may not exceed the maximum amount permitted

under section 303(b) of the Consumer Credit Protection Act,

15 U.S.C. 1673({b}, as amended.

£3¥(4) Phe Except as provided in [section 16}, the

child support income deduction shall cease when there is no
past-due child support owing unless the district court
orders continued income deductions for payment of child
support installments as they become due and payable."

NEW SECTION. Section 18. BHealth insurance coverage --
order of enrollment. (1) Whenever the obligor is required by
a court or administrative order or is required under
40-5-208(1){b) to provide health insurance coverage £for a
child and the obligor fails to provide the coverage or lets
it lapse, the department may enforce the obligation under
this section if a payor of income to an obligor has a health
insurance plan which can be extended to cover the obligor's
child.

(2) fa) Prior to sgervice of an initial order of
enrollment on a payor, the department shall serve the
obligor a notice of its intent to order an enrollment, by
certified mail or by personal service,

{b)y Within 20 days aftér service of the notice, the

obligor may provide written proof to the department that
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health insurance coverage for the child has been obtained or
applied for. 1If proof is received by the department within
20 days after service, further action may not be taken by
the department except in the event of a lapse of coverage as
provided in subsection (3). If proof of health insurance
coverage is not timely received by the department, an order
of enrcliment may be issued in accordance with subsection
().

(3) If the obligor fails to timely provide procof of
coverage or if after timely proof of coverage the obligor
lets the coverage lapse, the department may, without further
notice to the obligor, serve an order of enrollment on the
payor. The payor may be the same payor who is subject teo an
order to withhold under this part or any other payor or
subsequent payor.

(4) (a) Upon receipt ©f an order of enrocllment, the
payor shall respond to the department within 20 days and
cenfirm that the child:

(1) has been enrclled in the health insurance plan;

(1i) will be enrolled in the next enrollment period; or

{iii) cannot be covered because the chiid resides
outside the plan's service area or the contracted terms of
the plan do not permit an extension of coverage to the
child.

(b} Upon enrollment of the child, the payor shall
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withhold from the obligor's income an amcunt equal to the
required premium, if any, and apply the withheld amount to
the premium as necessary.

(¢) If more than one plan is offered by the payor and
each plan may be extended to the child, the child must be
enrolled in the same plan as the obligor. If the obligor's
plan does not provide coverage that is accessible to the
child, the «c¢hild must be enrolled in the least expensive
plan available to the obligor.

{d} Once an initial order of enrollment is authorized
under this section, the authority to issue orders to
subseguent payors and to bind payors to the orders
terminates only when:

{i) the department is no longer providing enforcement
services;

{ii) the obligation to provide health insurance coverage
is terminated according to law; or

{iii) the department finds under subsection (5) that the
premium charged to the obligor is not reasonable under the
circumstances of the obligor's case.

(e} A payor served with an order of enrollment shall
inform the department of the name of the health insurance
coverage provider or insurer and the extent of the coverage.
The payor shall make available to the department or obligee

any necessary claim forms or enrollment membership cards. If
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coverage is terminated for any reason, the payor shall
inform the department of the termination within 20 days of
the termination date.

{5) {a) Whenever an obligor 1is being charged with a
premium under subsecticon (3) and the obligor believes the
amount of the premium to be vunreasonable under the
circumstances, the obligor may make a written request to the
department for an administrative hearing to determine the
reasonableness of the premium charge.

{b) The department shall schedule the hearing within 20
days after receipt o©of the obligor's request. The hearing
must be conducted by telephone conferencing metheods unless
the hearing officer determines an in-person hearing is
appropriate.

{c} If the hearing cfficer £finds that the premium
charged the obligor is causing an undue hardship on the
obligor or the child, the department shall withdraw any
order of enrollment served on a payor. A withdrawal is
temporary and remains in effect only until a significant
change in circumstances occurs, such as an improvement in
the obliger's ability to pay the premium or an increase in
the child's need for health insurance coverage. Upon a
change of circumstances, the department may again serve the
order of enrollment on the payor. After service of the

order, the obligor may request an administrative hearing to
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determine thoe reasonableness of premiums considering the new
circumstances.

{d) If the hearing officer finds that the premium is
reasonable under the circumstances, the obligor may not
request any further hearings wunder this subsection (5)
unless there is a significant change in circumstances from
that existing at the time the finding was made.

(6) A notice under this section may be combined with a
notice of intent to withhold income under 40-5-413 or with
any other notice served on an obligor under part 2 of this
chapter.

(7) This section may not be construed to 1limit the
right of an obligee or the department to bring any other
action available under the law to enforce an obligation to
provide health insurance coverage for a child.

{8} This section may nct be construed to require a
health maintenance organization, health care service
provider, or 1insurer to extend coverage to a child who
resides outside its service area or to deviate from
contractual provisions and restrictions.

{9) An obligor whose c¢hild is enrolled in a healkth
insurance plan under this section shall cooperate with the
insurer, health care éervice provider, department, and
child's custodian to obtain and use the health insurance

plan.
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NEW SECTION. Section 19. Liability of payor -
penalties. {1) A payor is liable for a fine of up to $1,000
for each instance in which the payor fails or refuses,
within 20 days of receipt of an order of enrollment, to:

(a) enroll the obligor's child in the health insurance
plan; or

{b) make a written response to the department, stating
that the child:

(i) will be enrolled in the next available open
enrollment period; or

(ii) cannct be covered and explaining the reasons why
coverage cannot be provided.

(2) A payor who enrolls a c¢hild in a health insurance
plan in compliance with an order of enrollment under
[section 18] is exempt from any liability to the obligor
that may result from the enrollment.

NEW SECTION. Section 20. Health insurance coverage —-
notice of intent to purchase. (1) The department may serve a
notice of intent to purchase health insurance coverage on an
obligor by certified mail or personal service, when:

(a} the cbligor is crdered by a court or administracive

order or is required under 40-5-208(1l)(b) to provide health

lngurance coverage for a chiid;

(b) the cbligor fails to provide such coverage or lets

1t lapse;
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{(c) there is no payor upon whom an order of enrgllment
under [section 18] is applicable; and

{d) the child is currently eliglble for medical
assistance benefits under Title 53,

{2) The notice must specify the type and cost of the
proposed health insurance coverage. Within 20 days of the
date of service of the notice, the obligor shall:

(a) provide written proof to the department that the
obligor has either applied for or obtained coverage
accessible to the child; or

(b} request an administrative hearing to show that the
proposed purchase of coverage and the premium chargeable to
the obligor will cause undue hardship.

(3) If a hearing is reguested, the department shall
schedule the hearing within 20 days of the receipt of the
request. The hearing must be held by telephone conferencing
methods unless the hearing officer determines that an
in-person hearing is appropriate.

(4) If the obligor fails to timely provide written
proof of coverage or if the hearing officer finds that the
proposed purchase of coverage will not cause an undue
hardship on the obligor, the department shall purchase the
health insurance coverage specified in the notice. The
amount cf the premium may be added to the obligor's child

support debt and may be collected without further notice by
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income withholding under this part or by any other remedy
available to the department.

{5) Health insurance coverage purchased under this
gsection must be continued by the department until:

{ay the child is no longer eligible for medical
assistance benefits;

{b) the obligor is no longer responsible under the law
for providing coverage for the child;

{c) the obligor provides written proof to the
department that other coverage accessible to the child has
been obtained; or

{d) relief is granted under subsection (6).

(6) fa) If a change of circumstances occurs after
health insurance coverage 1is purchased and the obligor
believes the change makes the provision of health insurance
coverage an undue hardship, the obligor may make a written
request for an administrative hearing to reconsider the
matter of continuing toc purchase coverage.

(b} If a hearing 1is requested, the department shall
schedule the hearing within 20 days of the receipt of the
request. The hearing must be conducted by telephone
conferencing methods unless the hearing officer determines
that an in-person hearing is appropriate,

{(c) IE the hearing officer finds that the continued

purchase of coverage will cause undue hardship on the
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obligor, the department shall terminate the coverage.

(3) If the hearing officer £finds that the cont inued
putchase of coverage will not cause undue hardship, the
department shall continue to purchase the coverage, as
appropriate, under the provisions of subsection (5).

(7) An obligor whose child is enrolled in a health
insurance plan under this section shall cooperate with the
insurer, health care provider, department, and child’'s
custodian to obtain and use the health insurance plan.

NEW SECTION. Section 21. Payors to provide information
-- exemption from liability. (1) For the purposes of this
part, upon written request by the department, a payor or
former payor and any labor union of which the cbligor is or
may have been a member shall provide the department with the
following information, if known, regarding the obligor:

{a) last-known residential address;

{b} social security number;

(c) dates of employment or union membership;

(d' amounts of wages, salaries, commissions, and other
earnings paid to the obligor during any pericd when the
department provided support enforcement services; and

(e) whether health insurance coverage 1is oOr was
available to the obligor through the paycr or union and, if
50

{i) the name of the insurer or health care provider;
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{ii) the policy numbers or other identifiers; and

(iii) the persons covered.

(2) A payar who discloses information to the department
in compliance with this section is exempt from any liability
to the obligor that may result from such disclosure.

NEW SECTioN. Section 22. Repealer. Section 40-5-425,
MCA, is repealed.

NEW SECTION. Section 23. Codification instruction, (1)
[Section 161 is intended to be codified as an integral part
of Title 40, chapter 5, part 3, and the provisions of Title
40, chapter 5, part 3, apply to [section 16].

(2) [Sections 18 through 21] are intended to be
codified as an integral part of Title 40, chapter 5, part 4,
and the prowvisions of Title 40, chapter S5, part 4, apply to
[sections 18 through 21].

NEW SECTION. Section 24, severability. 1If a part of
[this act] 1s invalid, all valid parts that are severable
from the invalid part remain in effect., IE a part of [this
act] is irvalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HBOB823, as intraduced.

DESCRIPTION OF PROPOSED LEGISIATION:

An act to revise procedures pertaining to income withholding for the payment of child support to conform those procedures to
federal regulations; to provide for enforcement of health insurance obligations through income withholding.

ASSUMPTIONS:

1, Lepgislation to allew income withholding in mon IV-D cases will have no fiscal impact. Any lost revenue due to a case
closure with (CSED) will be counteracted by decreased time spent on case activity.

2. Legislation to provide for enforcement of health insurance cbligations through income withholding will have the
following impact:

a.

o Al o

h

The modification to current level budget includes the funding needed to proceed with this proposed legislation.
Proposed legislation will be used in conjunction with already-existing medical support legislation (40-5-208 MCA).
Approximately 50% of all obligors will not have insurance available through employment or union.

Approximately 10% of all obligors will be served with a notice to obtain health insurance.

Approximately 1.5% of all obligors who have insurance available will claim insurance is too costly.

Approximately 50% of obligors who claim insurance is too costly will be ordered by the hearing officer to obtain the
insurance. CSED will use income withholding te pay the premiums.

Approximately 50% of obligers noticed to provide health insurance will not respond, resulting in a default order.
The cost of insurance premiums may result in downward modifications of monthly child support obligations. This
could affect state share of child support collections.

The Third Party Liability Unit of SRS has estimated a savings to Medicaid of $1,522 per child per 18 month period
($84.56 per month) for every child covered by health insurance.

Each case, on average, contains 1.2 children.

The caseload will grow by 3,865 cases by Dec., 1992. 54% of the caseload will be AFDG.

FISCAL_IMPACT:

see next page
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ROD SUNDSTED, BUDGET DIRECTOR DATE PAULA’A. DARKO. PRIMARY SPONSOR DATE

Office of Budget and Program Planning
Fiscal Note for UBO923. as introduced u% qB




Fiscal XNote Request, HBQ923., as introduced
Form BD-15
Page 2

FISCAL IMPACT:

Department of Social and Rehabilitation Services:

FY '92 FY 93

Revenues: Current Law Proposed law Difference Current Law Proposed Law Difference
Medicaid Savings 0 108,575 108,575 0 340, 946 340,946
Revenue Distributicn:
General Fund 0 30,455 30,455 0 95,226 85,226
Federal Special 0 78,120 78.120Q 0 245 720 245,720

Total 0 108,575 108,575 0 340,946 340,946
Impact to General Fund 30,455 95,226

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

The savings to medicaid should increase as additional health insurance is provided for medicaid recipients.
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APPROVED BY COMMITTEE
ON JUDICIARY

&Jﬁ BILL NO. 2475
INTRODUCED BY _J/Léiz4;éZ9 _:b;ﬁtikﬁcvx‘

BY REQUEST OF THE DEPARTMENT OF

SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE PROCEDURES
PERTAINING TO INCOME WITHHOLDING FOR THE PAYMENT OF CHILD
SUPPORT TO CONFORM THOSE PROCEDURES TO FEDERAL REGULATIONS;
TO PROVIDE FOR ENFORCEMENT OF HEALTH INSURANCE OBLIGATIONS
THROUGH INCOME WITHHOLDING; AMENDING SECTIONS 40-4-204,
40-5-226, 40-5-304, 40-5-309, 40-5-402, 40-5-403, 40-5-411,
40-5-412, 40-95-413, 40-5-414, 40-5-415, 40-5-416, 40-5-417,
40-5-421, 40-5-433, AND 40-6-116, MCA; AND REPEALING SECTION
40-5-425, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 40-4-204, MCA, is amended to read:
*40-4-204. Child support —- orders to address health

insurance -- autematie withholding of child support. (1) In

a proceeding for dissolution of marriage, legal separation,

maintenance, or child support, the court shall order either

or both parents owing a duty of support to a child to pay an
amount reasonable or necessary for his suppert, without
regard to marital misconduct.

{2) The court shall consider all relevant factors,

A\ (ﬂoncana ilegisiative Counci
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including:

(a) the financial resources of the child;

{b) the financial resources of the custodial parent;

(c) the standard of living the child would have enjoyed
had the marriage not been dissolved;

{d) the physical and emotional condition of the child
and his educational and medical needs;

(e} the financial resources and needs of the
nancustodial parent;

(f£) the age of the child;

(g) the cost of day care for the child;

(h) any custody arrangement that is ordered or decided
upon;: and

(1) the needs of any person, other than the child, whom
either parent is legally obligated to support.

(3) (a) Whenever a c¢ourt issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convincing evidence that the application of the standards
and guidelines is unjust to the child or to any o¢f the
parties or is inappropriate in that particular case.

(b) If the court does not apply these standards and

SECGND READING
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guidelines to determine child support, it shall state its
reasons for finding that the application of such standards
and guidelines is unjust to the child or a party or is
inappropriate in that particular case.

{c) If the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

(4) Each district court judgment, decree, or order
establishing a final <child support cbligation under this
title and each modification of a final order for child
support must include a provision addressing health insurance
coverage in the following cases:

{a) If either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer cor organization, the judgment,
decree, or order may contain a provision requiring that
coverage for the child or children be continued or obtained.

{b) In the event that health insurance reguired in a
child support judgment, decree, or order becomes unavailable
to the party who is to provide it, through loss or change of
employment or otherwise, that party must, in the absence of
an agreement to the contrary, obtain comparable insurance or

request that the court modify the requirement.

_3_

10
11
12
13
14
15
16
17
18
i9
20
21
22
23
24

25

LC 1231/01

(c) All temporary child support orders must contain a
provision requiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending final disposition of the
case.

(d) The parties may by written agreement provide for
the health care coverage regquired by this section, subiject
te the approval of the court.

(e} Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

t5¥——~tay-Except-as-proavided-in-snbaection-—-+5ytbyr-—tach
district--counre--judgment;—-desrear;--or-order-estabiianhing-a
chiitd-sappore-obligation-under-this—tities-whether-temporary
er-finatr;-and-cach-modification-sf-an-extaring-ehild-suppere
order-must s

tt)--provrde-that-the-amount-of-child--support--muat--be
withheid-—-£rom---the--abirgeris—-income--and-—paitd--to--che
department--puranant--to--procedures--estabiished--—by---the
department-under-Pitie-40;-chapter-Sy-part-4:-and

tity-inciude--the—-obiigqeria--seciatr-asecrurity-number-and
the-name-and-address-of-the-obligoria-empioyer--and--of--any
other-payor-of-income-to-the-obtigors

tbi-—Income-is-not-subject-ro-automatic-withhoatding-ifs
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tty--the--oblitgee--or-ebitgor-demensatrates-and-the-court
finds-that-there-izs-goed--caunse—-not--to--require-—automatic
tncome-withholdingr-or
tity-the--obitgee——and--obiigor--aqree--in-writing-to-an
atternative-—arrangement--regarding--the--payment--of--chiid
support-—thar——-provides--sufficient——-security-—-to-—--ansure
compliance-with-thetr-agreement:-Fhe-security-is-in-addition
to-the-chitd-support-obitgations
tc¥-—-When-a-gudgment;-decresrs-or-order-for-chitd-support
ta-—entered--or-medified-and-sutomaric-income-withhotding-<s
osrdered;-an--obltigee-—-who--is--—not--a--reciprent-~of--pubiie
assistance-—-shalti-appiy-for-the-suppart-enforcement-services
of-the—department-pursuant--te--Pitte-~iIV-D--af--the--Secial
Secartty-Act-for-the-cotiection-of-suppert-throngh-antematie
ineome--withheiding-—-under--Pitite-46;-chapter-S5;-part-4--Phe
department--shatit--accept--the---apptications---Pending---an
appiication; —the-—department--shati--immediatety--impiement
automatic-~tncome-withhoiding-and-noid-any-amounts-coliected
tn--trust--for--the--obtigee---untit---the-~~obirgee---makes
apptications
tdy--When—-—automatic—-income-withhotding-its-ordered-under
suebsection-{tS¥tair-the--clterk--of--conrt--shait--immedratety
forward-a-copy-of-the-srder-to-the-department:
tet--tf--an-obtigor-its-not-subject-to-tncome—-withnotding

or—ta-exempted-from-rncome-withhetdings-the-~district--coure

_5_

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1231/01}

Judgment--ar--order-must-incinde-a-warning-statement-chat-i€
the-obtigor-is-detinquent-in-the--payment--of--support7——the
ocbitgorts--income--may--be--subject-—-ta--income--withholding
procedurea--under--Picie-4867;-chapter-5;-part-3-or-4v-Patture
to-inetnde-a-warning-starement-in-a-judament-or—--order—-does
net-precinde-the-use-of-withheiding-procedures:

{5} (a) Unless the court makes a written exception

under [section 16] or 40-5-41]1 and the exception is included

in the support order, a support obligation established by

judgment, decree, or ocrder under this section, whether

temporary or final, and each modification of an existing

support obligation under 40-4-208 must be enforced by

immediate or delinquency income withholding, or both, under

Title 40, chapter 5, part 3 or 4. A support order that omits

the written exceptions provided in [section 16] or 40-5-411

or that provides for a payment arrangement inconsistent with

this section is nevertheless subject to withholding for the

payment of support without need for an amendment to the

support order or for any further action by the court,

(b} If an obligor is exempt from immediate income

withholding, the district court judgment or order must

include a warning statement that if the obligor is

delinquent in the payment of support, the obligor's income

may be subject to income withholding procedures under Title

40, chapter 5, part 3 or 4, Pailure to include a warning

—-6-
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statement in a judgment or order does not preclude the use

of withholding proceducesg.

{6) For the purposes of income withholding under

subsection (5), every district court judgment, decree, or

order that establishes or modifies a child Support

obligation must include a provision requiring the parent

obligated to pay support to inform the court and, if the

department of social and rehabilitation services is

providing services under Title IV-D of the Social Security

Act for the enforcement of the judgment, decree, or order,

the department, of the folleowing:

{a) the name and address of the parent's current

employer;

(b) whether the parent has access to health insurance

through an employer or other group; and

{¢) if insurance coverage is available, the health

insurance policy information.

t63(7) IF the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV~D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided in

40-5-208. Failure to include a warning statement in the

-7-
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judgment or order does not preclude the imposition of
sanctions under 40-5-208."

Section 2. Section 40-6-116, MCA, is amended to read:

“40-6-116. Judgment or order. (1)} The judgment or order
of the court determining the existence or nonexistence of
the parent and child relationship is determinative for all
purposes.

{2) If the judgment or order of the court is at
variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
40-6-1213.

{3y (a) The judgment cor order may contain any other
provision directed against the appropriate party to the
proceeding concerning the custody and guardianship of the
child, wvisitation privileges with the child, the furnishing
of bond or other security for the payment of the judgment,
or any other matter in the best interest of the child.

(b) Except when the financial responsibility of a
responsible parent is in the process of being determined
pursuant to the administrative procedure provided in
40-5-225, the judgment ar order must contain a provision
concerning the duty of child support.

(c) The judgment or order may direct the father to pay

the reasonable expenses of the mother's pregnancy and

confinement.
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(4) (a) Support judgments or orders ordinarily shall be
for periodic payments which may vary in amount.

{b) In the best interest of the child, a lump-sum
payment or the purchase of an annuity may be ordered in lieu
of periodic payments of support.

(c] The court may limit the father's liability for past
support of the child to the proportion of the expenses
already incurred that the court deems just.

(5) In determining the amount tc be paid by a parent
for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, including:

{(a) the needs of the child, including his medical
needs;

{b) the standard of living and circumstances of the
parents;

{c) the relative financial means of the parents;

(d) the earning ability of the parents;

{e} the need and capacity of the child for education,
including higher education:;

(£} the age of the child;

(g) the financial rescurces and the earning ability of
the child;

(h) the responsibility of the parents for the support

of others;
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{i) the value of services contributed by the custodial
parent:

{j) the cost of day care for the child; and

(k) any custody arrangement that is ordered or decided
upon.

{6) (a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the
child support cbligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convinecing evidence that the application of the standards
and gquidelines is wunjust to the child or to any of the
parties or is inappropriate in that particular case.

{b) If the court does not apply these standards and
guidelines to determine child support, it shall srate its
reasons for finding that the application of such standards
and quidelines is unjust to the child or a party or is
inappropriate in that particular case.

{(c) If the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

(7) The judgment or order concerning child support and

each modification of a judgment or order for child support

-10~-
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must ineclude a provision addressing health insurance
coverage in the following cases:

ta) If either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment
or order may contain a provision requiring that coverage for
the child or children be continued or obtained.

(b} In the event that health insurance regquired in a
child support judgment or order becomes unavailable to the
party who is to provide it, through 1loss or change of
employment or otherwise, that party shall, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court modify the requirement.

{c} The parties may by written agreement provide for
the health care coverage requiredé by this section, subject
to the approval of the court.

(d} Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

t8y-~-tay-Except-as-provided-in-subsection—-{8itbys-—each
dimstrict-—court--jJudgqment-—-or—-order--estahtishing--a--chiid
support-—obirgation--under--this-—-part;-whecher-temporary-or

finaty-and-each-modification-of-an--exrsting--ch:id--support
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arder-must:
ti)--provide--thae--the--amount-of-echiid-support-must-be
withheld--from—-phe-——abliigoris——income-—and--paid---te———the
department---pursnant---to--procedures—-estabiished--by-—-the
deparcment-under-Fitte-487-chapter-57-part—45-and
tity-inciude-the-obtigerin-asoeiat--sesnriby-—number--and
the-—name--and--addreas-of-ehe-obligoris-empioyer-and-of-any
other-payor-of-income-to-che-obiigors
tby--income-is-—not-snbjeect-ta-automatic-withholding-tfs
tt¥y--the-oblitgee-ar-abitigar-demonstrates-and--the--court
finds--that--there--is-—good--cause-noct-to-require—agtomatie
income-withhotdingr-or
tri¥-the-obitgre-and-obtigor--agree--rn--writing—-to--an
alternative——arrangement——regarding-—-the—-payment-—af--chitd
support-——that---provides-——sufficient—-securicy-—te--enaure
compliance-with-their-agreemant;-FPhe-security-is-tn-addivion
to-the-chiid-auppart-obiigations
fey--When-a-iudgment--or—-order--for--chiid--suppert—-ts
entered--or--modified--and--avteamatte--inceme-withhalding-is
ordered;—an--obligee--whe--ts-—-net--a--recipient--of--pnbiic
assistance--shaii-appiy-for-the-support-enforcement-services
of-the-department-pursuvane--to—-Fretite--IV-p--of-—the--Seecial
Securtey-Act-for-the-cotitection-sf-suppart-through-antomarie
tnesme--withhatding--ander--Ficie-48y-¢hapter-Sy-pare-4:-2he

deparrment--ashali--accept--the---appiications---Pending---an

-12-
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appitveationy--the—-department—-shati--tmmediately--impiement
automatiec-—income-withhalding-and-hoid-any-amounts-cotiecred
in-—eruse--for--the--obligee---untti-—-the---obtigee——-maken
appitcations
tdy--Whan--antomatic-income-withholding-ta-ordered-under
subsection-{83tatrr-the--cterk—-of-—court--shatri--immediatety
forward-a-cepy-of-the-order-to-the-departments

{8) Unless _an exception is found under [section 16] or

40-5-411 and the exception is included in the suppert order,

a support obligation established by Judgment, decree, or

order under this section, whether temporary or final, and

each modification of an existing support obligation made

under 40-6-118 must be enforceable by immediate or

delinquency withholding, or both, under Title 40, chapter 5,

part 3 or 4., A support order that omits the exception or

that provides for a payment arrangement inconsistent with

this section is nevertheless subject to withholding for the

payment of support without need for an _amendment to the

support order or for any further action by the court.

(9) For the purposes of income withholding as provided

in subsection (B), whenever the district court establishes

or modifies a child support obligatien, the Jjudgment,

decree, or order must include a provision requiring the

parent obligated to pay support to inform the court and, if

the department of social and rehabilitation services is
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providing services under Title IV-D of the Social Security

Act for the enforcement of the judgment, decree, or order,

the department of:

{a) the name and address of the parent's current

employer;

(b) whether the parent has access to health insurance

through an employer or cther group: and

(c) if imsurance coverage is available, the health

insurance policy information.

493(10) 1f the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided in
10-5-208. Failure to include a warning statement in the
judgment or order Jdoes not preclude the imposition of
sanctions under 40-5-208.,"

Section 3. Section 40-5-226, MCA, is amended to read:

"40-5-226. Administrative hearing —— nature -- place ——
time -- determinations -- failure to appear —— entry of
final decision and order. (1) The administrative hearing is
defined as a "contested case".

(2) At the discreticn of the hearing officer, the

—-14-
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administrative hearing may be held:

{a) in the county of residence or other county
convenient to the obligor or obligee; or

(b} in the county in which the department or any of its
offices are located.

{3}y If a hearing 1is reguested, it must be scheduled
within 20 days.

(4) The hearing cofficer shall determine the liability
and respeonsibility, if any, of the obligor under the notice
and shall enter a final decisicen and order in accordance
with such determination.

{5) If the obligor fails to appear at the hearing or
fails to timely request a hearing, the hearing officer, upon
a showing of valid service, shall enter a decision and order
declaring the amount stated in the notice to be final.

(6) In a hearing to determine financial responsibility,
the monthly support responsibility must be determined in
accordance with the evidence presented and with reference to
the scale of suggested minimum contributions under 40-5-214.
The hearing officer is not limited to the amounts stated in
the notice.

(7) Within 20 days of the hearing, the hearing officer
shall enter a £final deetssp decision and order. The
determination of the hearing officer constitutes a final

agency decision, subject to judicial review under J0-5-253
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and the provisions of the Montana Administrative Procedure
Act.

{8) 1If a support order is established under this part.,
any party may file a verified petition with the department
alleging facts constituting a material change of
circumstances. Upon the filing of such petition, the
department shall issue an order to the ncnpetitioning party
to appear and show cause why the decision previously entered
should not be prospectively modified. The crder to appear
and show cause, together with a copy of the verified
petition, must be served by the petitioner upon all other
parties in the manner provided by this part. Upon receipt of
proof of service, the department shall schedule a hearing
not less than 15 or more than 30 days from the date of
service, unless extended for good cause shown. Prospective
modification may be ordered but only upon a showing of good
cause and material change of circumstances.

(9) A support debt determined pursuant to this section
is subject to collection action without further necessity of
action by the hearing officer.

{10) A support debt or a support responsibility
determined under this part by reason of the obligor's
failure to request a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the

motion of an obligor, by the hearing cfficer within the cime

-16-
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provided and upon a showing of any of the grounds enumerated

in the Montana Rules of Civil Procedure.

(ll) Unless the hearing officer makes a written

exception under [section 16] or 40-5-411 and the exception

is included in the support order, every order establishing a

child support obligation, whether temporary or final, and

each modification of an existing child support order under

this part is enforceable by immediate or delinguency income

withholding, or both, under Title 40, chapter 5, part 4. A

gupport order that omits that provision or that provides for

a_ payment arrangement inconsistent with this section, is

nevertheless subject to withholding for the payment of

support without need for an amendment of the support order

or for any further action by the hearing officer.

(12) For the purposes of income withholding provided for

in subsection (11), whenever the department establishes or

modifies a child support obligation, the department's order

must include a provision requiring the obligor, for as long

as the department is providing support enforcement services,

to keep the department informed of the name and address of

the obligor's current employer, whether the obligor has

access to health insurance through an employer or other

qroup, and, if so, the health insurance pcolicy information.”

Section 4. section 40-5-304, MCA, is amended teo read:

"40-5-304. When child support payments considered

-17-
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delinguent. (1) Nonpayment of child support required by any
order of a district court or by a similar order of a court
of ancther jurisdiction becomes delinquent under this part
when the amount owed is equal to 3 months of child support
payments.

(2) Child support payments may be considered delinquent
under this part only in reference to a court order setting
child support payments.

{3) In the case of support orders not subject to

immediate income withholding under [section 16), including

cases in which the court or administrative authority has

made a finding of good cause or_alternative arrangement, the

income of the obligor is subject to withholding under this

part beginning on the date on which the obligor is found to

be delinguent in the payment of support due under a support

order in an amount egual to at least 3 months' support

payments. Intervening agreements Or orders establishing a

schedule for payment of delinquent support do not prevent

income withholding under this part. For the purposes of this

section, "alternative arrangement" has the meaning provided

in [section 16(3)(b)}."

Section 5. Section 40-5-402, MCA, is amended to read:

"40-5-402. Purpose -- applicability. (1) The purpcse of
this part is to provide a more effective and efficient way

to guarantee the support of dependent children by the person

-18~



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1231/01

or persons primarily responsible for such support by
ensuring that the support of children is the highest
priority in the allocation of a responsible parent's income.

(2) This part applies to all support obligations being

enforced or collected by the department of social and

rehabilitation services pursuant to Title IV-D of the Social

Security Act.

(3) When the requirements of this part are met, an

employer or other payer of income to a person having a

support obligation under a court cor administrative order

must be directed to withhold from the person's income in an

amount sufficient to meet the support obligation and to

defray any arrearages that are due or may become due.

(4) Unless an exception under 40-5-411(4) is contained

in a support order, withholding of income is required under

this part without need for any amendment to the support

order invelved or any action by the court or entity that

issued the support order even though the support order did

not address withholding or the support order provided for

cther payment arrangements.

(5) Withholding, once commenced, applies to all current

and subsequent payors of income to a person obligated to pay

support until! the withholding is terminated as provided by

this part.

{6) The provisions for income withholding wunder this

-19-
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part take precedence over any other law or coutt order.”

Section 6. Section 40-5-403, MCA, is amended to read:
“40-5-403. Definitions. As used in this part, the
following definitions apply:

{1) "Alternative arrangement’ means a written agreement

signed by the obligor and obligee, and signed by the

department in the case of an_assignment of rights under

53-2-613, that has been approved and entered in the record

cf the court or administrative authority issuing or

modifying the support crder.

ty{2) ‘“"Department" means the department of social and
rehabilitation services provided for in 2-15-2201.

+23{3) “Income"” means any form of pericdic payment to a
person, including earnings and wages. However, income does
not include:

(a) any amount required by law to be withheld, other
than creditor claims, including federal, state, and local
taxes and social security: and

(b) any amounts exempted from judgment, execution, or
attachment by federal or state law.

+33(4) "Obligee" means either a person to whom a duty
of support is owed or a public agency of this or another
state to which a person has assigned the right to receive
current and accrued support payments.

t44(5) "Obligor" means a person who owes a duty to make

-20-
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payments under a support order.

+5¥(6) “Payor™ means any payor of income to an cbligor
on a periodic basis and includes any person, Eirm,
corporation, association, employer, trustee, political
subdivision, state agency, or any agent thereof, who 1is
subject to the jurisdiction of the courts of this state
under Rule 4B of the Montana Rules of Civil Procedure.

+6¥{7) "Support order" means an order of the district
court of the state of Montana, an crder of a court of
appropriate jurisdiction of another state, an administrative
order established pursuant to proceedings under part 2 of
this chapter, or an order established by administrative
hearing process of an agency of another state with functions
similar to those of the department set forth in part 2 of
this chapter, that provides a set and determinable amount
for temporary or Einal periodic payment of funds for the
support of a child. Support order Cfurther includes the
following:

t{a) an order for reimbursement of public assistance
money paid by a public agency for the benefit of a minor
child;

{b) an order for maintenance to be paid to a former
spouse when the former spouse is the custodial parent of a
child for whom child support is awarded under the same

order; and

-21-
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(¢) an order requiring payment of interest due on

unpaid judgments for ¢hild support.”
Section 7. Section 40-5-411, MCA, is amended to read:

"40-5-411. ineeme Immediate income withholding. ¢:}--%¢£

Aan---obitgqation---for--suppere--is--beaing-—enforced--by--the
department-pursuant-to-Pitie-IV-D-of-the-Seeciati-Security-Act
and-the-abligation-has-been-estabtished-as-regquired-—-by--taw
or--administracive--proceas;-—-income--due--or--to-become-due
within-this-state—to-the-asbiiger-is-subject-to—-withholding
procedures-under-thia-part-if+
tay--—except-—-as--provided--in—-48-4-204—-and-48-6-1165-n
aupport-obiigatisn--is——initiatly--decreed--and--ordered--or
modified--after--danvary-——-y--19987--by-—-a-district-conre-or
administrative-proecess;-regardiess-of-whether-chitd--suppert
payments-are—in-arrears;-or
thi--the-obiigor-is-feund-to-cwe-a-combination—sf-unpaid
chitd-suppert-under-a-support—order—in-an—amoune-eguat-to-sr
tn--exceas--of-——t--monthla--suppert-—payments (1) Except as

provided in subsection {4), in the case of a__child support

order, whether temporary or final, that is issued by a court

or administrative authority of this state after January 1,

199¢, the income of the obligor is subject to immediate

withholding under this part regardiess of whether support

payments are in arrears.

{(2) wWhen-the-requirements-of-this-part-have--bheen--mets

_22-
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the--departmentr--withont--necessity--for--amendment-—of-the
support-order-or -further-order-by-a-court-or--other--entitys
shaii--issue—-an——order--directing-the-obligerias-empioyer-or
other-payor-to-withhotd-and-deiiver-to-the--deparement-~-sueh
amount-ef-che-obligoria-inceme-as-witl-be-sufficient-to-meet
the--aupport--obligation-imposed-by-the-suppart-srder-and-to
defray-arrearages;-if-anys-due-when——the--withhotding--erdesr

takes——piaces After October 1, 1991, when a support order of

another state is registered in Montana under the provisions

of 40-5-137 or other applicable law, the support obligation

is subject toc immediate income withholding under this

section.
(3) Fhe-provisions-for-income--withhetding--under--this
part--take-precedence-—over—-any-other-taw-or-ceurt-orders The

department may direct the payor of income to the obligor to

commence the withholding of the obligor's income on:

{a) the effective date of the support order or the date

of registration of the support order: or

(b) the date, if any, that the department becomes

authorized by law to provide c¢hild support enforcement

services.

(4) An_ obligor's income is not subject to immediate

withholding if the court or administrative authority that

issued or modified the support order finds:

{a) that there is good cause not to require immediate
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withholding; or

{b) that there is an alternative arrangement between

the parties for the payment of support that provides

sufficient security to ensure compliance with the

arrangement.

(5) For the purpases of subsection (4), any finding of

good cause not to require immediate income withholding must

be based on_at least:

{a) & written determination and explanation by the

court or administrative avthority as to why implementation

of immediate income withholding would not be in the best

interests of the child; and

{b) proof of timely payment o©of previously ordered

support in cases involving the modification of support

orders.

(6) Immediate withholding under this section terminates

only;

{a) upon the conditions provided in 40-5-417; or

{b) at the request of the obligor if:

(i) withholding has not been previously terminated and

subsequently initiated under 40-5-412 because of a

delinguency; and

(ii) and the obligor meets one of the exemptions under

subsection (4)."

Section 8. Section 40-5-412, MCA, is amended to read:

_24_
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"40-5-412. iInieiation-of Delinquency income withholding
procedures. (1) In--a-case-concerning-a-suppert-obiligation
referred-to-in-40-5-4it7-the--department-—-shati--immedirately
inque——an—-order--under——-40-5-415-far-the-payment-of-current

supports In the case of support orders not subject to

immediate income withholding under 40-5-411, including cases

in which the court or administrative authority has made a

finding of good cause or determines that an alternative

arrangement exists, the income of the obligor is subject to

withholding under this part beginning on the date on which

the obligor is found to owe unpaid support under the support

order in an amount equal to or ip excess of 1 month's

support payment . Intervening agreements or orders

establishing a schedule for payment of delinguent support do

not prevent income withholding under this part.

{2) In-any-other-case;-the-department-shall-monitor-and
track-alti-suppert-payments-required-by-the-support-orders—1§
at--any--time-these-recorde-indicate-that-the-obliqor-owes-a
combination-of-unpatd-support-equat-to-or--in--excess--osf--3%
monthis--support;—-the-department-ashati-commence-proceedings
to-inttiate-withhotding-of-the-obtigoris-income-as--provided

tn--this--parts Notwithstanding the provisions of subsection

(1), income withhelding must be initiated, without regard to

whether there is an arrearage, on the earliest of:

{(a} the date the obligor requests that withholding
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begin; or
{b) at the request of the obligee if the obligor is

found, after an oppeortunity for hearing under 40-5-414, to

be delinguent under the terms of an alternative arrangement

for the payment of support.

{3} To accomplish the purpose of subsection ¢23{1), the

department shall monitor all support payments not otherwise

subject to immediate withholding. To facilitate monitoring,

the department by written notice to the obligor may direct
an obligor who does not owe unpaid chiid support egual to or
in excess of 1 month's support payment to pay all support
through the department, notwithstanding any court order
directing payments to be made to the obligee or clerk of
court.

(4) Whenever-an-ebirqarion-for-supporec-is-patd--through
the---suppare---enforeement--and--cotiections--unit--of--the
department;-—the--department~—must-—-forward--payment--to--the
ebligee-—-wikthin--18-——days——of--the--department's--receipt—of

payment—from-the-obiigor- The only basis for contesting

withholding under this section is a mistake of fact, which

includes a mistake:

{a) concerning the obligor’'s identity;

{b) concerning the existence of the support obligation;

{¢) concerning the amount of support to be paid;

(d) in the determination that the delinguent support
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amounts owed are equal toc or greater than 1 month's support

payment;

(e) in computation of delingquent support amounts owed;

{£) in the allegation that the cobligor is in default of

an alternative agreement.™

Section 9. section 40-5-413, MCA, is amended to read:

"40-5-413. Notice of intent to withhold income. {1)
Prior to service of an initial order or a modification of an
existing order on the payor under 40-5-41%, the department
shall serve upon the obligor a notice of the intended action
+f when:

(a) the--deparetment--previousiy-has-not-issued-an-order
to-withhotd--and--ie-—-has--determined--the—-ocbitgor--owes--a
combinatton--ef-—unpaird-—supperet--eguat-to-or—-itn-execeas-of-%

monthlis--suppere income withholding is initiated uynder

40-5-412 because of a delinguency;

(b) additicnal arrearages have accrued subsequent to

the issuance of an order to withhold and the department

proposes to add those arrears to the withholding order; or

{c) immediate withholding has commenced for current
support and there are arrearages due for a period prior to

entry of the order to withhold that the department proposes

to add to the withholding order.

{2} The notice must contain a statement:
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(a) of the amount to be withheld, including a
computation showing the peried and total amount cf the
arrearages as of the date of the notice;

{b) that withholding applies to all current and
subsequent payors:

{c}) of the obligor's right to a hearing under 46-5-414 .
to contest the imptementation ipitiation of income
withholding or modification of an existing order on the
ground that the intended action is not proper because of

mistake of fact, as provided in 40-5-412(4); and

{d) of the period of time within which the obligor must
requeést a hearing and that failure to reguest the hearing
within the time limit will result in income withholding
orders being served upon the payor for the amount stated in
the notice; and

(e} in those cases in which withholding is being

initiated at the request of an obligee without regard to

whether there is an arrearage as provided in 40-5-412(2), a

statement that the obligor can require the obligee to appear

and show proof that the obligor is not meeting the terms of

the alternative arrangement.

(3) The notice must be served upon the obligor

personally or by certified mail.™
Section 10. section 40-5-414, MCA, is amended to read:

"4D-5-414. BHearing. (1) FThe To contest the withholding
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of income initiated under 40-5-412 because of a delinquency,

an obligor may within 10 days of being served with notice of

the-intended-action intent to withhold income under 40-5-413

file with the department a written reguest for an
administrative hearing to be held pursuant to the contested
case provisions of Title 2, chapter 4, part 6.

{2}-—-in--a--ecass-—-inttiated--because--an--arrearage--has
accrued--or~--becanse——additionat-income-ts-to-be-withheid-to
satisfy-additional--arrearages--and--in--which--the--obtigor
requests--a-—hearing-—-within--the-time-atiowedr-the-intended
action-may-not-take--eaffect--untit--the--conciusion--ef--the
heartng--or--the-date-cf-the-hearing-i+f-the-obirger-faris—+o
appear-at-a-scheduied-hearings

t33(2) Venue for the administrative hearing may be in
the county where the obligor resides if the obligor resides
in this state, the county in which the payor or the payor's
agent is located, or the county in which the department or
any of its regional offices is located.

t43(3) The administrative hearing must be held by
teleconferencing methods unless the obligor or the
department expressly requests an in-person hearing before
the hearing examiner.

{(4) If the obligor requests a hearing within the 10-day

period:

{a) the delinquency income withholding by the
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department must be stayed until conclusion of the hearing or

the date of the hearing if the obligor fails to appear at

the scheduled hearing. If the cobligor is only contesting an

arrearage amount and is not contesting withholding for

current support, income withholding for current support is

not stayed.

(b) the department shall, within 45 days of the service

of the notice of intent to withhold income, inform the

cbligor of the hearing results concerning whether income

withholding will take place.

{5) The department shall issue an order to withhold

income in accordance with 40-5-415 if:

(a) the obligor fails to file a written reguest for

hearing with the department within the specified 1l0-day

period;

{(b) the obligor Ffails to appear at a scheduled hearing;

{c) the hearing officer determines from the evidence

that the obligor owes unpaid support egual to or  in excess

of 1 month's support obligation and the amount of arrearages

owing is determined and adjudged to be a fixed and certain

sum; or

(d) in cases in which income withholding is being

initiated at the regquest of an obligee without regard to

whether there is an arrearage, the hearing examiner

determines from the evidence that the obligor did not meet
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the terms of the alternative arrangenment.

t5¥(6) For purposes of the hearing process, arrearages
of support must be computed on the basis of the amount owed
and unpaid on the date the obligor was served with the
notice of intent to withhold inccmey-and-the-fact-that-che
obtigor-may-have-iater-paid-the—-arrearage--does--net--remove
from-—the—-hearing--examiner—-the--authority--to--direct-the

department-to-oarder-income-withhotding, When the department

is enforcing a current support obligation, payment of the

arrearage after service cf the not:ice is not a basis Eor not

initiating income withholding.

t6}(7} In a case initiated because an arrearage has
accrued or because additional income is being withheld to
satisfy additional arrearages, the obligor, within 45 days
of service of the notice of intent to withhold income, must
be informed of the hearing decision on whether income
withholding will take place.

t?¥(8) If the obligor fails to reguest a hearing within
10 days or fails to appear at a scheduled hearing or if the
hearing examiner determines that the obligor owes a
combination of unpaid support egual to or in excess of 1
month's support obligation, the department shall proceed
with the intended acticn in accordance with 40-5-415.7

Section 11. Section 40-5-415, MCA, is amended to read:

*40-5-415. Order to withhold income. (1) When the
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requirements of this part have been met, the department
shall immediatety serve an order or modification order to
withhold and deliver income upon any payor or cembinaticn of
payors. The order must:

{a) direct the payor and successor payors tc withhold
from the obligor's income each month the amount specified in
the order if sufficient funds are available;

(b} direct the payor to deliver the amount withheid to
the department in the same month in which the funds were
withheld;

(¢) state that the order is binding on the payer until
further notice by the department; ané

(d) state the rights and duties of the payor under this
part; and

{e) include a statement that the obligor 1s required

under a support order to provide health insurance coverage

for the obligor's child, if appropriate.

(2} An order or modification order to withhold and
deliver the obligor's income made under this section is
binding upon the payor immediately upon service of the order
upon the payor. Service of the order or modification order
to withhold may be made either personally or by certified
mail.

{3) Whenever there is more than one payor. the

department may, in its discretion, apportion the total
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amount to be withheld each month among payors.”

Section 12. section 40-5-416, MCA, is amended to read:

"40~-5-416. Determination of amount of income to be
withheld. (1) (a) Subject ta the limitations provided 1in
subsection {2}, the amount of funds to be withheld each
month from the obligeor's income must be the amount of money
necessary to pay current installments of support as they
become due and payable.

{b)y 1If income is being withheld to satisfy an
arrearage, the amcunt of funds to be withheld must include
the greater of:

{i} the amount of money that, when deducted in equal
amounts each month, wfll pay all outstanding support
arrearages and interest, if any, within 2 years; or

{i1) 25% of the obligor's income.

(¢} If income is being withheld te-satisfy-an-arresarage

under this part, the department may allow a fee not to

exceed $5 each month, which may be withheld by the payor as
compensation Eor the administrative costs of each
withholding.

{2) The maximum amounts withheld from the obligor's

wages or salaries, including fees, may not exceed the

maximum amount permitted under section 303(b) of the federal

Consumer Credit Protection Act, 1% U.S.C. 1673(b), as

amended .
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{3) At any time, if the cobligor can show that
substantial hardship will result if the maximum permissible
withholding is implemented or continued, the department for
cause shown may in its discretion determine a lesser amount
to be withheld each month 1in satisfaction of support
arrearages."

Section 13. saction 40-5-417, MCA, is amended to read:

"40-5-417. Modification or termination of withholding
orders. (1) The department may at any time modify the order
to withhold income to:

{a) reflect payment in full of the arrearages by income
withholding or otherwise;

(b) recognize an increase or decrease in the support
order; or

(c} indicate any other reason the amount tc be withheid
is to be reduced or changed.

(2) If an arrearage occurs while the department is
ccllecting an amount of money necessary to pay current
installments of support as they become due and payable, the
department may adjust the amount of income required to be
withheld to also satisfy the arrearage, as provided in this
part.

{3) An income withholding order terminates only when
the department 1s no  longer authorized under the law to

collect support or, when appropriate, services rendered
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under 40-5-203 have come to an end or when the obligation to
pay support is terminated and all arrearages are paid in
full, whichever occurs first.

{4} The payment in Efull of any arrearage amount may not

be the sole basis for termination of withholding as long as

there is a support obligation enforceable by the

department ."
Section 14. section 40-5-421, MCA, is amended to read:
“40-5-421. Duties of payor. (1) A payor who has been
served with an order to withhold and deliver income shall
deduct the amount designated in the order beginning not
later than the first pay period that occurs after 14 days
from the service of the order. The payor shall, within 10

working days of the date the obligor is paid, promptly

deliver the amount withheld to the department as directed by
the order or in accordance with any subsequent modification

of the order received from the department. The payor shall

include with the payment a statement indicating the date the

amount was withheld from the obligor's income.

t23--if-the-obitgoria~-pay-perinda-are--ar-—tntervais--of
less-than-i-menthy-the-payor-may-withheitd-an-equal-amount-at
each-—-pay--period-cumuiativeiy-sufficient-to-pay-che-monthiy
withhoaitding-as-direcred-by-the-withhoiding-orders

t33(2) Whenever the payor is obligated to withhold

income Ffor more than one obligor, the payor may combipe all
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amounts withheld into a single payment for that month with
the portion thereof which is attributable to each obligor
separately designated.

t43+13) Whenever there is more than one order for
withholding against a single obligor, the payor must comply
with the orders in the sequence in which they were served
upon the payor and must honor all withholding orders to the
extent that the total amount withheld from the obligor's
wages or salary does not exceed the limits set in 40-5-416.

£54(4) The payor must promptly notify the department of
the termination of the obligor's employment or other source
of income and provide the cobligor's last-known address and
the name and address of the obligor's new employer or other
source of income, if known to the payor."

Section 15. Section 40-5-433, MCA, is amended to read:

“40-5-433. Additional duties of department in
interstate income withholding. {i}-Hnieas-the-public--agency
of--—-the--foretgn--jurisdiction-~makes-——appiicaticn-—-te--the
department—for-addtttonai-servicear-the-—department--ts-—not
required-to-iocate-the-abiiqar-or-to-tocate-paysrs—-af-income
to--the--obiitgor---If-the-application-for-interstate-service
provided-for-in-468-5-431-and-48-5-432-fatis-to-provide—-this
tnformation-—~-ar---the---informatten--is--determined--to--be
tneorrecti-the-department-may-retarn-rhe-appltication-withour

further-proceeding-under-echis—pares
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t2¥(1l) If the department determines that the obligor is
no longer employed in this state or no longer derives income
within this state, the department shall promptly notify the
agency which requested income withholding of the changes and
shall forward to that agency all information it has with
respect to the obligor's new address and the name and
address of the obligor's new employer or other source of
income.

£3¥(2) The department shall promptly transmit payments
received on an income withholding grder to the agency or
person designated in the interstate application.”

NEW SECTION. Section 16. Immediate income deductions.
{1) Neotwithstanding any provision in this part requiring a
delinguency as a prereqguisite to an order for income
deductions, except as provided in subsection (2), the
salaries and wages of a person obligated to pay child
support by an order of a district court issued after October
1, 1991, are subject to an immediate deduction order under
40-5-308 on the effective date of the order, regardless of
whether there is a delinguency.

{2) An obligor's salaries and wages are not subject to
deduction under this section in any case in which the
district court finds:

{a) that there is good cause not to regquire immediate

deduction; or
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(b} that there is an alternative arrangement between
the parties for the payment of support that provides
sufficient security to ensure compliance with the
arrangement.

(3) (a) For the purposes of subsection (2), a finding
aof good cause not to require immediate deduction must, at a
minimum, be based on:

(i} a written determination and explanation by the
district court as to why implementation of immediate
deductions is not in the best interests of the child; and

(ii) in cases involving the modification of support
orders, proof of timely payment of previously ordered
support.

iby As used in subsecticn {2)(b), "alternative
arrangement"” means a written agreement that is signed by the
obligor and obligee and, in cases in which there is an
assignment of support rights under 53-2-613, signed by the
department of social and rehabilitation services, and that
has been approved and entered intoc the record by the
district court that issued or modified the support order.

(4) The clerk of court shall administer immediate
income deductions under this section. The clerk of court, at
any time after docketing the support order or modification
ef a support order, at the request of the obligee, and

without need for amendment to the support order or for any

-38-



w N Lo

10
il
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1231/01%

further action by the district court, shall issue the order
for income deductions provided for by 40-5-308 for service
upon the obligor's employer. The deduction order must direct
the employer to promptly deliver the amount deducted to the
clerk of court for distribution to the obligee.

(S) Wage deductions under this section may be
terminated only when:

{a) the obligation to pay support has terminated and
all arrearages are paid in full;

(b) the obligor requests termination and the obligee
and obligor have entered intoc an alternative arrangement as
set forth in subsection (2){b); or

(c) the department has superseded the deduction order
under authority of Title 40, chapter 5, part 4.

{6) If a delinguency occurs subseguent to issuance of
an immediate deduction order or if arrearages occur prior to
beginning the deductions, the arrearages may be added to the
deductien order only after compliance with the notice of
hearing requirements of 40-5-305.

(7} (a) Afrter October 1, 1991, whenever a support order
is registered as provided by 40-5-137 or other law, the
support order is subject to immediate orders tc deduct
income under this section.

{b) Withholding income under this section must be

imposed when an obligor has wages or salaries derived from
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within this state and the support order was issued in
another state.

(8) This section applies only to support orders that
are not being enforced by the department under Title IV-D of
the Social Security Act. The withholding of income for
support orders being enforced by the department is provided
for in Title 40, chapter 5, part 4, and those procedures, if
applicable, supersede the provisions of this section.

Section 17. Section 40-5-309, MCA, is amended to read:

"40~5-309. Aacunt to be deducted from income. (1} The
amount of money to be deducted each pay period from the
obligor's income shall be:

(a) {i) the amount of money necessary to pay current
instaliments of child support as they become due and
payable;: plus

(ii) the amount of money which, when deducted in equal
amounts each payday, will pay off all outstanding child
support payments delinguent within 2 years; or

{b} not less than 25% of the obligor's disposable
earnings but--may--not--be--more--than--the--maximum-—ameunt
attowabie--by-federat-garnishment-taw-if-the-sum-provided-in
subsecrion-{iytay-execeeds-that-amenunme.

{2} The district court may allow a fee of not to exceed
55 per deduction, which the employer may deduct from the

obligor’'s wages or salary for the expense of administering
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the deduction.

(1) The total amount to be deducted under subsections

(1) and {2) may not exceed the maximum amount permitted

under section 303(b) of the Consumer Credit Protection Act,

15 U.S.C. 1673(b), as amended.

t3¥(4) The Except as provided in {[section 16], the

child support income deduction shall cease when there is no
past-due child support awing unless the district court
orders continued income deductions for payment of child
support installments as they become due and payable.”

NEW SECTION. Section 18. Health insurance coverage ——
order of enrollment. (1) Whenever the obligor is required by
a court or administrative order or is required under
40-5-208{1}(b)} to provide health insurance coverage for a
child and the obligor fails to provide the coverage or lets
it lapse, the department may enforce the obligation under
this section if a payor of income to an cbligor has a health
insurance plan which can be extended to cover the obligor's
child.

{(2) (a) Prior to service of an initial order of
enrollment eon a payor, the department shall serve the
obligor a notice of its intent to order an enrollment, by
certified mail or by personal service.

(b} Within 20 days after service of the notice, the

opligor may provide written proof to the department that
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health insurance coverage [or the child has been obtained or
applied for. 1If proof is received by the department within
20 days after service, further action may not be taken by
the department except in the event of a lapse of coverage as
provided 1in subsection ({3). If proof of health insurance
coverage is not timely received by the department, an order
of enrollment may be issued in accordance with subsection
(3).

(3) If the obligor fails to timely provide proof of
coverage or if after timely proof of coverage the obligor
lets the coverage lapse, the department may, without further
notice to the obligor, serve an order of enrollment on the
payor. The payor may be the same payor who is subject to an
order to withhold under this part or any other payor or
subsequent payor.

(4) ({a) Upon receipt of an order of enrollment, the
paycr shall respond to the department within 20 days and
cenfirm that the child:

(1) has been enrolled in the health insurance plan;

(ii} will be enrclled in the next enrollment period; or

{tii) cannot be covered because the c¢hild resides
outside the plan's service area or the contracted terms of
the plan do not permit an extension of coverage to the

child.

(by Upon enroliment of the child, the payor shall
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withhold from the obligor's income an amount equal to the
required premiur, if any, and apply the withheld amount to
the premium as necessary.

{c)} If more than one plan is offered by the payor and
each plan may be extended to the child, the c¢hild must be
enrolled in the same plan as the obliger, If the obligor's
plan does not provide coverage that is accessible to the
child, the child must be enrolled in the least expensive
plan available to the obligor.

{d) Once an initial order of enrollment is authorized
under this section, the authority to issue orders to
subsequent payors and to bind payors to the orders
terminates only whens

{1) the department is no longer providing enforcement
services;

(ii) the obligation to provide health insurance coverage
is terminated according to law; or

{iii) the department finds under subsection (5) that the
premium charged to the obligor is not reasonable under the
circumstances of the obligor's case.

(e} A payor served with an order of enrollment shall
inform the department of the name of the health insurance
coverage provider or insurer and the extent of the coverage.
The payor shall make available to the department or obligee

any necessary claim forms or enrollment membership cards. If
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coverage is terminated for any reason, the payer shall
inform the department of the termination within 20 days of
the termination date.

(5) {a) Whenever an obligor is being charged with a
premium under subsection (3) and the obligor believes the
amount of the premium to be unreasonable under the
circumstances, the cbligor may make a written request to the
department for an administrative hearing to determine the
reasonableness of the premium charge.

(b) The department shall schedule the hearing within 20
days after receipt of the obligor's request. The hearing
must be conducted by telephone conferencing methods unless
the hearing officer determines an in-person hearing is
appropriate.

{cy If the hearing officer finds that the premium
charged the obligor is causing an undue hardship on the
obligor or the child, the department shall withdraw any
order of enrollment served on a payor. A withdrawal is
temporary and remains in effect only wuntil a significant
change in c¢ircumstances occurs, such as an improvement in
the obligor's ability to pay the premium or an increase in
the c¢hild's need for health insurance coverage. Upon a
change of c¢ircumstances, the department may again serve the
order of enrollment on the payor. After cervice of the

order, the obligor may request an administrative hearing to
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determine the reasonableness of premiums considering the new
circumstances.

(dy If the hearing officer finds that the premium is
reasonable under the c¢ircumstances, the obligor may not
request any further hearings under this subsection (5}
unless there is a significant change in ecircumstances from
that existing at the time the finding was made.

{6y A notice under this section may be combined with a
notice of intent to withhold income under 40-5-413 or with
any other notice served on an obligor under part 2 of this
chapter.

{7) This section may not be construed to limit the
right of an obligee or the department to bring any other
action available under the law to enforce an obligation to
provide health insurance coverage for a child.

(8) This section may not be construed to require a
health maintenance organization, health care service
provider, or insurer to extend coverage to a child who
resides outside its service area or to deviate Erom
contractual provisions and restrictions.

{(9) An obligor whose child is enrolled in a health
insurance plan under this section shall cooperate with the
insurer, health care service provider, department, and
child's custodian to obtain and use the health insurance

plan.
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NEW SECTION. Section 19. Liability of payor -
penalties. (1) A payor is liable for a fine of up to $1,000

for each instance in which the payor fails or refuses,
within 20 days of receipt of an order of enrollment, to:

fa) enroll the cobligor's child in the health insurance
plan; or

(b) make a written response to the department, stating
that the child:

(1) will be enrolled in the next available open
enrollment period; or

{(il) cannot be covered and explaining the reasons why
coverage cannct be pravided.

{2) A payor who enrolls a child in a health insurance
plan in compliance with an order of enrollment under
[section 18} is exempt from any 1liability to the obligor
that may result from the enrcllment.

NEW SECTION. Section 20. Health insurance coverage —--
notice of intent to purchase. (1) The department may serve a
notice of intent to purchase health insurance coverage on an
obligor by certified mail or personal service, when:

fa) the obligor is ordered by a court or administrative
order ©or is required under '9-5-208(1)(b) to provide health
insurance coverage for a child;

{b) the obligor fails to provide such coverage or lets

it lapse;
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(c) there is no payor upen whom an order of entocllment
under [section 134) is applicable; and

{d) the chiid is currently eligibie for medical
assistance benefits under Title S3.

{2) The notice must specify the type and cost of the
proposed health insurance coverage. Within 20 days of the
date of service of the notice, the obligor shall:

(a) provide written proof to the department that the
cbligor has either applied for or obtained coverage
accessible to the child; or

(b) request an administrative hearing to show that the
proposed purchase of coverage and the premium chargeable teo
the obligor will cause undue hardship, ‘

{3) If a hearing is requested, the department shall
schedule the hearing within 20 days of the receipt of the
request. The hearing must be held by telephone conEerencing
methods unless the hearing officer determines that an
in-person hearing is appropriate.

(4) If the obligor fails to timely provide written
proof of coverage or if the hearing officer finds that the
praposed purchase of coverage will not cause an undue
hardship on the obligor, the department shall purchase the
health insurance coverage specified in the notice. The
amount of the premium may be added to the obligor's child

support debt and may be collected without Eurther notice by
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income withholding under this part or by any other remedy
available to the department.

(5) EHealth insurance coverage purchased under this
section must be continued by the department until:

{a) the child is no 1longer eligible for medical
assistance benefits;

(b) the obligor is no longer responsible under the law
for providing coverage for the child:

(c} the obligor provides written proof to the
department that other coverage accessible to the child bas
been cbtained; or

{d) relief is granted under subsection {6}.

(6) (a) If a change of circumstances occurs after
health insurance coverage is purchased and the obligor
believes the change makes the provision of health insurance
coverage an undue hardship, the obligor may make a written
request for an administrative hearing to reconsider the
matter of continuing tc purchase coverage.

{by If a hearing is requested, the department shall
schedule the hearing within 20 days of the receipt of the
request. The hearing must be conducted by telephone
conferencing methods unless the hearing officer determines
that an in-person hearing is appropriate.

(c) If the hearing officer finds that the continued

purchase of coverage will cause undue hardship on the
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obligor, the department shall terminate the coverage.

{dy 1If the hearing officer finds that the continued
purchase of coverage will not cause undue hardship, the
department shall continue to purchase the coverage, as
appropriate, under the provisions of subsection {5).

{7) &n obligor whose child 1is enrolled in a health
insurance plan under this section shall cooperate with the
insurer, health care provider, department, and child's
custodian to obtain and use the health insurance plan.

NEW SECTION. Section 21. Payors to provide information
-- exemption from liability. (1) For the purposes of this
part, upon written request by the department, a payor or
former payor and any labor union of which the obligor is or
may have been a member shall provide the department with the
following information, if known, regarding the obligor:

(a} last-known residential address;

(by sccial security number;

{c) dates of employment or union membership;

{(d} amounts of wages, salaries, commissions, and other
earnings paid to the obligor during any period when the
department provided support enforcement services; and

{e}) whether health insurance coverage is or was
available to the obligor through the paycor or union and, if
SOt

{i} the name of the insurer or health care provider;
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(ii) the policy numbers or other identifiers; and

(iii} the persons covered.

{2) A payor who discloses information to the department
in compliance with this section is exempt from any liability
to the obligor that may result from such disclosure.

NEW SECTION. Section 22, Rrepealer. Section 40-5-425,
MCA, is repealed.

NEW SECTION. Section 23. cCodification instruction. (1)
[Section 16] is intended to be codified as an integral part
of Title 40, chapter 5, part 3, and the provisions of Title
40, chapter 5, part 3, apply to [section 16].

(2) [Sectians 18 through 21] are intended to be
codified as an integral part of Title 40, chapter 5, part 4,
and the provisions of Title 40, chapter 5, part 4, apply to
{sections 18 through 21].

NEW SECTION., Section 24. sSeverability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of {this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

~End-
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RE-REFERRED AND

APPROVED BY COMMITTEE
ON APPROPRIATIONS
AS AMENDED

HOUSE BILL NO. 923
INTRODUCED BY DARKO, J, BROWN
BY REQUEST OF THE DEPARTMENT OF

SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE gROCEDURES
PERTAINING TO INCOME WITHHOLDING FOR THE PAYMENT OF CHILD
SUFPORT TO CONFORM THOSE PROCEDURES TO FEDERAL REGULATIONS:
TO PROVIDE FOR ENFORCEMENT OF HEALTH INSURANCE OBLIGATIONS
THROUGH INCOME WITHHOLDING; AMENDING SECTIONS 40-4-204,
40-5-226, 40-5-304, 40-5-309, 40-5-402, 40-5-403, 40-5-411,
40-5-412, 40-5-413, 40-5-414, 40-5-415, 40-5-416, 40-5-417,
40-5-421, 40-5-433, AND 40-6-116, MCA; ANP REPEALING SECTION

40-5-425, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 40-4-204, KCA, is amended to read;
"40-4-204. Child support —- orders to address health

insurance -- autematie withholding of child support. (1) In

a proceeding for dissolution of marriage, legal separation,

maintenance, or child support, the court shall order either

or both parents owing a duty of support to a child to pay an
amount reasonable or necessary for his support, without
regard to marital misconduct.

(2) The «c¢ourt shall consider all relevant factors,
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including:

{a) the financial resources of the child;

{b) the financial resources of the custodial parent;

(¢) the standard of living the child would have enjoyed
had the marriage nct been dissolved:

(d} the physical and emotional condition of the «child
and his educational and medical needs;

(e) the financial resources and needs of the
noncustodial parent;

{£) the age of the child;

{g) the cost of day care for the child;

(h) any custcdy arrangement that is ordered or decided
upon; and

(i) the needs of any person, other than the child, whom
either parent is legally obligated to support.

{3} (a) Whenever a court issues or modifies an order
concerning child support, the court shalil determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department cf social and rehabilitation services
pursuant t& 40-5-209, unless the court finds by clear and
convincing evidence that <the application of the standards
and guaidelines is unjust to the child or to any of the
parties Cr 18 :happropriate in tnav parrticular case.

th} If cthe vcourt dces not apply these standards and

HB 923
SECOND READING

SECCND PRINTING
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guidelines to determine child support, it shall state its
reasons for finding that the application of such standards
and guidelines is unjust to the child or a party or is
inappreopriate in that particular case,

(e} If the court does not order a parent owing a duty
2f suppeort to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

(4) Each district court judgment, decree, or order
establishing a £final child support obligation under this
title and each modificatien of a final order for child
support must include a provision addressing health insurance
coverage in the following cases:

(a) If either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment,
decree, or order may contain a provision requiring that
coverage for the child or children be continued or cbtained.

{b) In the event thart health insurance reguired in a
child support judgment, decree, or order becomes unavailable
to the party who is to provide it, through loss or change of
employment or otherwise, that party must, in the absence of
an agreement to the contrary, obtain comparable insurance or

request that the court modify the requirement.

-3- HB 923
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{c) All temporary child support orders must contain a
provision requiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending final disposition of the
case.

(d) The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

(e) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition toc and
not in substitution, in whole or in part, for the chilid
support obligaticn.

t5)--{m}-Execepr-as-pravided-in-subseccion-—{5}tb}y——eaeh
district--court—-judgment;-—decresy--or~order-establishing-a
ehtid-suppert-obitgation-under-this-titiey-whether—temporary
or-finatr-and-cach-modificatron-of-an~-existing-chitd-support
ardes-muats

tiy--provide-that-the-ameunt-af-shiid-—support--must-—pe
withheid-—-fpram--—the——-obtigoria--income--—and--patd--te-—the
department-—-pursnant--te--~procedures--estabiished---by-——-the
department-under-Pitie-48;-chapter-5y-part—4+-and

ttiy-tncinde-—the--obitgoris—-soctati-security-number-and
che-name-and-address-of-the-ebirgorlis-ampltoyer--and—-of-——any
ether-payas-of-income-to-rthe-abitgqors

tby-—Income-is-not-subject-—to-automatic-withholding-+£=+
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tiy-—the--obiigee——sr-obitger-demonskerates-and-the-court
findas-ehat-there-is-gooad--cause-—nos--to-—regquire--autematie
income-withhetdingr-or
t+éy-ehe--obligee--and--obtigor--agree-—-in-writing-to-an
atcternative-—arrangement—-regarding——the--payment—-of-—chiid
seppart--that-—-provides—-suffictene---seenribty-——to--—-enaure
compiiance-with-their-agreement--Fhe-security-ts-in-additton
to-the-chitd-support-obizgations
tey--rhen-a-jundqgmenty-deerees;-or-order-for~chiid-support
te--entered--or-modrfied-and-sutomatic-income—withhetding-is
stderedr-an-—-obitgee--who--ia-—noet--a--recipient—-of--pubiie
assiscance--shaii-appiy-for-the-suppere-enforcement-services
of-the-department-pursuant—-to—-Pitie--I¥-b--of--the--Seciat
Security-Act-for-the-cottection-of-support—through-antomatte
tncome--withhotding-~under--Pitte—-487-chapter-Sr-part-47-Fhe
department—-shati--accept--the-——appitcatiens——-Pending---an
appiteationy-—-the-—-deparement——-shali--immediateiy-—-impiement
apeamacie--income-withhotding-and-hetd-any-amounts-coltteceead
tn--trust——for—--the—-ohtrigee-—-until~---the---obiigee—~~makes
appiications
td¥—-When--automatic-income~withholding-tre-ardered-under
supsecstiron-{S¥tafr-cthe--clerk--of--coure-—-shatri-—immediavety
forward-a-coapy-of-che-order-to-the-deparement
tey-—Ff--an-cpitgor-is-not-sobiest-eo-tneome-wrieanstding

or-is-exampred-frem-:ncome-wichnotdingr-the--districe~--coure

-5=- HB 923

HB 0923/02

judgmenc--cr-—order-must-tncinde-a-warning-scaremane-thnt-i£
the-obiitqer-ia-detinquent-in-the-—-payment--cf--supporty——the
abiigeris—-itncoame——may-~be--subjeepr--toa--income--withhotding
pracedures-—under--Pittie-487-chapter-57-part-j-or-4s—Fatiure
to-incinde-a-warning-statement-in-a-sudgment-or--order—-does
nee-preciude-the-use-of-withhoiding-procedurens

{5) {a) Unless the court makes a written exception

under [secticn 16} or 40-5-411 and the exception is included

in the suppert order, a support cobligation established by

Judgment, decree, or order under this section, whether

temporary or final, and each modification of an existing

support obligation under 40-4-208 must be enforced by

immediate or delinquency income withholding, or both, under

Title 40, chapter 5, part 3 or 4. A support order that omits

the written exceptions provided in ;secticn 168} or 40-5-411

or that provides for a payment arrangement ingonsistent with

this section is nevertheless subiect to withhelding for the

payment of suppeort without need for an _amendment to  the

support order Qr for any further acticon by the court.

(k)Y If an obligor is exempt from immediate income

withholding, the district court judgment or order must

include a warning statement that if cne obligor is

delinguent in the payment of support, the obliger's inceome

may  be suliect to inceme withhclding procsdures under Title

40, chapter 5, part 3 or 4. Failure o inciude a warning

~6= HB 523
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statement in_ _a judgment or order does not preclude the use

of withholding procedures.

(6) For the _purpéses of income withholding under

subsecticon (5}, every district court judgment, decree, or

order that establishes or modifies a child suppeort

sbligation must include a provision requiring the parent

obligated tc pay support to inform the court and, if the

department of social and rehabilitation services is

preoviding services under Title IV-D of the Social Security

Act for_ the enforcement of the judgment, decree, or order,

the department, of the following:

(a4} the name and address of the parent's current

emplcoyer;

(b) whether the parent has access to health insurance

through an emplover or other group: and

(c) if insurance coverage 1is available, the health

insurance policy information,

t6+(7) If the department of social and rehabilitation
services 1is providing or later provides support enforcement
sarvices under Title IV-D of the Soclal Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the c¢ourt, is required to obtain
and maintain health insurance coverage as provided in

40-5~208. Failure to include a warning statement in the

-7- HB 923
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judgment or order does not preclude the imposition of
sanctions under 40-5-208."

Section 2. Sectien 40-6-116, MCA, is amended to read:

“$0-6-116. Judgment or order. (1} The judgment or order
of the court determining the existence or nonexistence of
the parent and child relationship is determinative Eor all
purposes.

{2} If the judgment or order of the court is at
variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
40-6-123.

(3} (a) The judgment or order may contain any other
provigion directed against the appropriate party to the
proceeding concerning the custody and guardianship of the
child, visitation privileges with the child, the furnishing
of bond or other security for the payment of the judgment,
or any other matter in the bhest interest of the child.

(b) Except when the financial respongibility of a
regponsible parent is in the process of being determined
pursuant to the administrative procedure provided in
40-5-225, the judgment or order must contain a provision
concerning the duty of child suppeort.

{c) The judgment or order may direct the father to pay
the reasonable expenses of the mother's pregnancy and

confinement.

—g- HB 923



o

L=

10
11
12
13
14
15
16
17
13
19
20
21
22
23
24

25

HB 0923/02

(4) (a) Suppert judgments or orders ordinarily shall be
for periodic payments which may vary in amount.

(b} In the best interest of the child, a lump-sum
payment or the purchase of an annuity may be ordered in lieu
of periodic payments of support.

{c) The court may limit the father's liability for past
support of the child to the proportion of the expenses
already incurred that the court deems just.

(5) In determining the amcunt to be paid by a parent
for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, including:

ta) the needs of the c¢hild, including his medical
needs;

{b) the standard of living and circumstances of the
parents;

(c) the relative financial means of the parents;

{d) the earning ability of the parents;

(e} the need and capacity of the child for education,
including higher education;

(f) the age of the child;

(g) the financial resources and the earning ability of
the child:

{h} the responsibility of the parents for -he suppore

of cthers;

—-g- HB 923
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(i) the value of services contributed by the custodial
parent:;

{j) the cost aof day care for the child; and

(k) any custody arrangement that is ordered or decided
upon.

{6) (a) Whenever a court issues or modifies an order
concerning c¢hild support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convineing evidence that the application of the standards
and guidelines is unjust to the <¢hild or to any of the
parties or is inappropriate in that particular case,

(b)Y If the court does not apply these standards and
guidelines to determine c¢hild support, it shall state its
reasons for finding that the application of such standards
and guidelines 1is wunjust to the child or a party or is
inappropriate in that particular case,

(c}) If the court does not order a parent cwing a duty
of support to a child to pay any amount for the child's
support, the ccurr shall state its reasons for not ordering
child support.

(7)) The judarzent ¢r order concerning child support angé

each modificatian of a :udgment or crder for «¢hild support

-10- HB 3223
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must include a provision addressing health insurance
caverage in the following cases:

{a) If either party has available through an employer
ar other organization health insurance coverage for the
child or children for which the premium 1is partially or
entirely paid by the employer or ¢organization, the judgment
or order may contain a provision requiring that coverage for
the child or children be continued or obtained.

({b) In the event that health insurance reguired in a
child support Jjudgment or order becomes unavailable to the
party who is to provide it, through 1loss or change of
employment or otherwise, that party shall, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court modify the requirement,

{c) The parties may by written agreement provide for
the health care coverage required by this gsection, subject
to the approval of the court.

{d) Unless otherwise provided in the decree, the health
care coverage reguired by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

t8y-—ta}-Except-as-provided-in-subseetion-—t4thi;——each
diseriet--sonre-—Judgment--or--erder——establiishing--a--chiid
support-—obitigarton—-under——-this--parecy-whether-temporary-or

fimat;-and-each-modifieatien—-of-an--existing--chitd--suppers

-11- HB 923

W N

[V B

10
11
12
13
14
15
16
17
18
13
20
21
22
23
24

25

HB 0923/02

order-musts
tiy--provide--chat-—the--amount-of-chiid-supporet-must-be
withheld--from--che--obitgorts—-income--and--paid---co-——the
department---pursuant---te--procedures--estabiished--by--the
department-under-Prtie-447-chapter-Sy-pare—4r-and
ftiy-inciude-the-sbitqoris-soetat-——security-~nuomber——and
the--name—--and--address-of-ehe-ebirigorts-emproyer-and-of-any
other-paysr-of-inceme—to—the-obligors
{b}--income-is-not-subject-to-antomatie-withhotding—+£s
ti}--the-obiigee—or-obtitgor-demonscrates-and--the——court
finds--thac-—there—-in--goad--canse—not-to-require-automatie
tncome-withhoiding;-ar
tity-the-obiigee-and-obitgor-—agree—-in--writing--to——an
atternative-—arrangement--regarding--the--payment--of--chitd
supporkt-—-that———provides—--—aufficienkt--security--to--ensure
compiiance-with-their-agreement--Fhe-security-ia-in-addition
to-the-child-support-obtigations
tey-—-When-a-judgment——or——order-—for--chitd--suppore--is
antered--sr--modified--and--automatic--inceme-withhotding-ts
ordered;-an-—obiigee--who--ts--net——a—-—recipient--of--pubtie
asststance-——shati-appiy-for-ethe-support-enforcement-services
sf-the-department-pursuant-—eo--Pitte-—IV-B--of--the--Soectak
Seacurity-ARect-for-tha-colisction-of-support-ehrovgh-antomatic
neome--withhotding--under--F+tte-487-chapeer—Sr-pare-4--Fhe

deparement-—shail--qecepe—-the-——-appiicationr---Pending---an

-12- HB 923
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apptieacisny-—-ehe--department--shatri--immediarety-—-impiemente
autematic-—income-withhotding~and-hoid-any-amonnts-cotiected
in--trust——Ffor-—che——obitgee-——untit-—-the---chiigee——-makes
appticationt
tdy--When--antomaric—income-withhoiding-is-ordered-undesr
sebsectiton-{Bi+tays—the——citerk——of--court-—shati--immediacety
forward-a-copy-cf-the-order-to-the-departments

{8) Unless an exception is found under [section 16] or

40-5-411 and the exception is included in the support order,

a support obligation established by judgment, decree, or

order under this section, whether temporary or final, and

each modification of an existing support obligation made

under 40~6—-118 must he enforceable by immediate or

delinguency withholding, or both, under Title 40, chapter S,

part 3 or 4. A support order that omits the exception or

that provides for a payment arrangement inconsistent with

this section is nevertheless subject to withholding for the

payment of support without need for an amendment to the

support corder or for any further action by the court.

{9) For the purposes of income withholding as provided

in subgection (8), whenever the district court establishes

ofr modifies a «¢hild support obligation, the judgment,

decree, or order must include a provision requiring the

parent obligated "o pay support to inform the court and, if

the department of social and rehabilitation services is

-13- HB 923
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providing services under Title IV-D of the Social Security

Act for the enforcement of the judgment, decree, or order,

the department_of:

(a) the name and address of the parent's current

employer;

{b} whether the parent has access to health insurance

through an employer or other group; and

(c) iF insurance coverage is available, the health

insurance policy information.

£2+4(10) If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act., each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is reguired to obtain
and maintain health insurance coverage as provided in
40-5-208., Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208."

Section 3. Section 40-5-226, MCA, is amended tc read:

"40-5-226. Administrative hearing —- nature -— place --
time -- determinations =-- failure to appear —— entry of
final decision and order. (1) The administrative hearing is
defined as a "contested case”.

(2) At the discretion of the hearing officer, the

-1l4- HB 923
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administrative hearing may be held:

{a) in the county of residence or other county
convenient to the obligor or obligee; or

(b} in the county in which the departmert or any of its
citfices are located.

{3) 1If a nearing is requested, it must be scheduled
within 20 days.

(4} The hearing officer shall determine the liability
and responsibility, if any, of the obligor under the notice
and shall enter a final decision and order in accordance
with such determination.

(5} If the obligor [fails to appear at the hearing or
fzils to timely request a hearing, the hearing officer, upon
a showing of valid service, shall enter a decision and corder
declaring the amount stated in the notice to be final.

(6) 1In a hearing to determine financial responsibility,
the monthly support responsibility must be determined in
accordance with the evidence presented and with reference to
the scale of suggested minimum centributions under 40-5-214.
The hearing officer is not limited to the amounts\stated in
the notice.

(7) Within 20 days of the hearing, the hearing officer
shall enter a final &eetsem decision and order. The
determination of the hearing officer conscitutes a final

agency decision, subject to judicial review under 48-5-253
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and the provisions of the Montana Adminiatrative Procedure
Act.

(8 If a support crder is established under this part,
any party may file a verified petition with the dJdepartment
alleging facts constituting a material change of
circumstances. Upon the Filing o©f such petition, the
department shall issue an order to the nonpetitioning party
to appear and show cause why the decision previously entered
should not be prospectively modified. The order to appear
and show cause, together with a copy of the verified
petition, must be served by the petitioner upon all cther
parties in the manner provided by this part. Upon receipt of
proof of service, the department shall schedule a hearing
not less than 15 or more than 30 days from the date of
service, unless extended for good cause shown. Prospective
modification may be ordered but only upon a showing of good
cause and material change of circumstances.

{9) A support debt determined pursuant to this section
is subject to collection action without further necessity of
action by the hearing officer.

(10) A Support debt or a support responsibility
determined under this part by reason of the obligor's
failure to request a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the

motion of an obligor, by the hearing cfficer within the time
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provided and upon a showing of any of the grounds enumerated
in the Montana Rules of Civil Procedure.

(11) Unless the hearing officer makes a written

exception under [section 16] or 40-5-411 and the exception

is included in the support order, every order establishing a

chi1ld support obligation, whether tempcrary or final, and

each modification of an existing child support order under

this part is enforceable by immediate or delinquency income

withholding, or both, under Title 40, chapter 5, part 4. A

support order that omits that provisicon or that provides for

a payment arrangement inconsistent with this section, is

nevertheless subject to withholding for the payment Oof

support without need for an amendment of the support order

or for any further action by the hearing officer.

(12) For the purposes of income withholding provided for

in subsection (ll), wheneéver the department establishes or

modifies a child support obligaticn, the department's order

must include a provision requiring the obligor, for as long

as the department is providing support enforcement services,

to keep the department informed of the name and address of

the obligor's current employer, whether the obligor has

access to health insurance through an employer or other

group, and, if so, the health insurance policy infermation."

Section 4. Section 40-5-304, MCA, is amended o read:

"40-5-304. When child support paymants considered
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delinquent. (1) Nonpayment of child support required by any
order of a district court or by a similar order of a court
of another jurisdiction becomes delinquent under this part
when the amount owed is equal to 3 months of child support
payments,

{2) Child support payments may be considered delinguent
under this part only in reference to a court order setting
child support payments.

{3) In the case of support orders not subject to

immediate income withholding under [section 16], including

cases in which the court or administrative authority has

made a finding of good cause or alternative arrangement, the

income of the obligor is subject to withhelding under this

part beginning on the date on which the obligeor is found to

be delinquent in the payment of support due under a support

order in an amcunt egqual to at least 3 months' support

payments. Intervening agreements or orders establishing a

schedule for pavment of delinquent support do not prevent

income withholding under this part. For the purpcses of this

secticon, "alterrative arrangement” has the meaning provided

in [(secrion i6(3)(by]."

Section 5. sSection 40-5-402, MCA, is amended to read:

"40-5-402. Purpose -- applicability. (1) The purpose of

this pare 18 10 provide a more effective and efficient  way

to guarantee the support of dependent children by the person
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or persons primarily responsible for such support by
ensuring that the support of children is the highest
priority in the allocation of a responsible parent's income.

{2) This part applies to all support obligations being

enforced or collected by the department of social and

renabilitation services pursuant to Title IV-D of the Social

Security Act.

(3) wWhen the requirements cf this part are met, an

emplover or other payor of income to a perscn having a

support obligation under a court or administrative order

must he directed to withhold from the person's income in an

amount sufficient to meet the support obligation and to

defray any arrearages that are due or may become due.

{4) Unless an exception under 40-5-411(4) is contained

in a support order, withhelding of income is required under

this part without need for any amendment tao the support

order involved or any action by the c¢ourt o©or entity that

issued the support order even though the support order did

not address withholding or the support order provided for

other payment arrangements.

{5) HWithholding, once ccmmenced, applies to all current

and subsequent payors of income to a person obligated to pay

suppocrt until the withholding is terminated as provided by
this part.

(6) The provisions for income withholding under this
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part take precedence over any other law or court order."

Section B. Section 40-5-403, MCA, is amended to read:
"40-5-403. Definitions. As used in this part, the
following definitions apply:

{1) "altermative arrangement” means a written agreement

signed by the obligor and obligee, and signed by the

department in the case of an assignment of rights under

53-2-613, that has been approved and entered in the record

of the court or administrative authority igsuing or

modifying the support crder.

+3¥(2) “"Department” means the department of social and
rehabilitation services provided for in 2-15-2201.

t+2¥(3) “Income" means any form of periodic payment to a
person, including earnings and wages. However, income does
not include:

{a) any amount required by law to be withheld, other
than creditor claims, including federal, state, and local
taxes and social security:; and

{(b) any amounts exempted From judgment, execution, or
attachment by federal or state law.

t3¥(4) "Obligee" means either a person to whom a duty
of support is owed or a public agency of this or another
state to which a person has assigned the right to receive
current and acerued support payments.

t4¥({5) "Obligor" means a person who owes a duty to make
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payments under a support order.

t5%(6) “Payor" means any payer of income to an aobligor
on a perjiodic basis and includes any person, firm,
corporation, association, employer, trustee, peolitical
subdiQision, state agency, 9or any agent thereof, who is
subject to the Jurisdiction of the courts of this state
under Rule 4B cf the Montana Rules of Civil Procedure.

+6¥(7) “Support order” means an order of fhe district
court of the state of Montana, an order of a court of
appropriate jurisdiction of ancther state, an administrative
order established pursuant to proceedings under part 2 of
this chapter, or an order established by administrative
hearing process of an agency of another state with functions
similar to those of the department set forth in part 2 of
this chapter, that provides a set and determinable amount
for temporary or final periodic payment of funds for the
support of a child. Support order further includes the
following:!

(a) an order for reimbursement of public assistance
money paid by a public agency for the benefit of a minor
child;

{b} an corder for maintenance to be paid to a focrmer
spouse when the former spouse is the custodial parent of a
child for whom child support 1s awarded under the same

order; and
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(c} an order requiring payment of interest due on

unpaid judgments for child support.”
Section 7. section 40-5-411, MCA, is amended to read:

*“40-5-411. fncome Immediate income withholding. tiy-—-%f

an-——skhligatien---for--support—-is-—being--enforced--by--the
deparcment-pursuant-to-Fitie-iV-B-af-che-Soctat-Security—Ast
and-the-obtigatton-has-pean-estabiished-as-required——-by——iaw
ar--administrative--processy--income—-due--or--to-become-due
witmin-this-seate—ro-the-obligor-ts-subiect-—to--withhotding
procedures-under—this-pare—+ €
{ay--excopt--as--provided-—in-~49-4—284--and-46-6-116v-a
Support-obtigatien——ts--initiatiy--decreed--gnd--srdered--or
medified--after--January--t7--19587--by-~a-diserict-court-or
administrative-processy-regardiess-of-wnether-chiid-—suppore
payments-are-in-arrears;-or
tby-—-the-ebiigor-is-found-ro-owe-a-combinatien—of-unpatd
ehitd-suppott-under-a-support-order-in-an-amsune-equai-to-or
in--excess—-of-—i--monthis--suspert--payments (1) Except as

provided in subsection ({4}, in the case of a child support

order, whether temporary or final, that is issued by a court

or administrative authcority cof this state after January 1,

1990, the income of the obligor (s subject to immediate

withholding under this par* regardiess of whether support

Payments are in arvears,

(2) HWhen-the-reqnirementa-sf-chis-—part-have-—-peen-—mers
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the——deparcmentr—-withouk-—necesstey--for-—~amendment--cf-the
suppart-order-or-further-order-by-a-coure-or--other——entiteyy
shati--issue—-an--erder——direecting-che-obligoria-empioyer-or
other-payor—-to-withheid-and-deiiver-co-che--deparement——such
amane-of-the-ohitgoris-incone-as-witi-me-suffictant-to-mneat
the--suppore—-sbligation-imposed-by—the-support-order—and-to
defray-arrearagesy;—tf-anyr-due-when--the--withhoiding—-order

takes--pltaces After October 1, 1991, when a suppott order of

another state is registered in Montana under the provisions

of 40-5-137 or other applicable law, the support obligation

is subject to immediate income withholding under this

section.
(3} The-provisions-fer-inceme--withhokding--under--this
part-—take-precedense-over-any-sther-taw-or-court-orders The

department may direct the payor of income tc the gbligor to

commence the withhalding of the obligor's income on:

{a) the effective date of the support order or the date

of registration of the support order; or

{b) the date, if any, that the department beccmes

authorized by law to provide child support enforcement

servicges,

(4} An obligor's income is not subject tc immediate

withholding if the court or administrative authority that

issued or modified the support crder finds:

(a) that there 1is good cause not to regquire immediate
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withholding; or

(b) that there is an alternative arrangement between
the parties for the payment of support that provides

sufficient security to ensure compliance with the

ar rangement .

{5) For the purposes of subsection (4), any finding of

good cause not to require immediate income withholding must

be based on at least:

(a) a written determination and explanation by the

court or administrative authority as to why implementcation

of immediate income withholding would not be in the best

interests of the child; and

{b) proof of timely payment of previcusly ordered

support in cases involving the modification of support

orders.

{6) Immediate withholding under this section terminates

anly:

{a) upon the conditions provided in 40-5-417; or

{b) at the request of the obligor if:

(i) withholding has not been previougly terminated and

subsequently initiated under 40-5-412 hecause of a

delinguency; and

(ii) and the obligor meets one of the exemptions under

subsection (4)."

Section 8, section 40-~5-412, MCA, is amended to read:
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"40-5-412. iInitiation-of Delinquency income withholding
procedures. (1)} Ia--a-case-concerning-a—-suppert-sbhiigation
referred—to-in-48-5-43it7-che-—deparement--shati——-immediarety
issue--an--order—-under—-48-5-415-for-the-payment—-of-current

supporer In the case of support orders not subject to

immediate income withholding under 40-5-411, including cases

in which the court or administrative authority has made a

finding of good cause or determines that an alternative

arrangement exists, the income of the cobligor is subject to

withholding under this part beginning on the date on which

the obligor is found to owe unpaid support under the support

order in an amount egual to_ or in excess of 1 month's

support payment. Intervening agreements or orders

establishing a schedule for payment of delinquent support do

not prevent income withholding under this part.

{2) ZEIn-any-other-casey-the-department—shati-menitor-and
track-ati-support-paymenta-required-by-the-support-order-—1£
at--any--time-thease-records—inditeate-tnat-the-obtiger-owves-=
ecembination-of~unpaid-suppsre-egquai-to-er--in——excess--of--%
monthis——suppart;--tha-department-shati-commence-proceedings
ro—inteinte-withhotding-ef-the-abitgoris-income-as——provided

tn--this--parts Notwithstanding the provisions of subsection

(1), income withholding must be initiated, without regard to

whether there is an arrcearage, c¢n the earliest of:

{a) the date the obligor requests that withholding
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beqin; or

(b) at the request of the obligee if the obligor is

found, after an opportunity for hearing under 40-5-414, ¢to

be delinguent under the terms of an alternative arrangement

for the payment of support.

(3) To accomplish the purpose of subsection +2%(1), the

department shall monitor all support payments not otherwise

subject to immediate withholding. To facilitate monitoring,

the department by written notice to the obligor may direct
an cbligor wha does not owe unpaid child support equal to or
in excess of 1 month's support payment to pay all support
through the department, notwithsrtanding any court order
directing payments to be made to the cobligee or clerk of
court.

(4) whenever-an-obligation-for-suppere-is-pard--threugh
the---support-—--enforeement--and--cotitestrons-—agnie——of——the
deparcment;—the—-department--must-—Eorvard;—payment——te-vthe
obligee—-within--t8--days--ef--the—-departmensis——raceaipe-of

payment-from—the-obtigor: The only basis for contesting

withhoiding wunder this section is a m:stake of fact, which

ingiudes a mistake:

ta} concerning the obligor's identicy;

(b) concerning the existence of the supncrt obiigation:

ic) wconcerning the amount <f supoore t2 32 paid;

¢d) in the determination that tne delinguent support
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amounts owed are equal to or greater than 1 month's support
Ea!ﬁnt i

e in computation of delinguent su rt amounts owed;

tf) in the allegation that the obligor is in default of

an alternative agreement."

Section 9. section 40-5-413, MCA, is amended to read:

"40-5-413. MNotice of intent to withhold income. (1)
Prior to service cof an initial order aor a modification of an
existing order on the payor uander 40-5-415, the department
shall serve upcn the obligor a notice of the intended action
£ when:

(a) the-—department-—-previsusiy-nas-not-issged-an-order
re~withhold--and-—te--nas—-determined-—the--ocbltigor--owes--a
eombination-—of--unpard——support--egquar-to-or-in-excess-of-%

monthts-—supperet income withholding is initiated under

40-5-412 because of a delinguency;

(b} additional arrearages have accrued subsegquent to

the issuance of an order to withhold and the department

propeses to add those arrears to the withholding order: or

(c) immediate withholding has commenced for current
suppert and there are arrearages due for a period prior to

entry of the order to withhold that the department proposes

to add to the withholding order.

{2) The nctice must contain a statement:
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{a) of the amount to be withheld, incliuding a
computation showing the period and total amount of the
arrearages as of the date of the notice;

{b) that withhclding applies to all current and
subsequent pavors;

(c) of the cbligor's right to a hearing under 40-5-414
to contest the impiementation initiation of income
withholding cor nmodification o©of an existing order on the
ground that the intended action is not proper because of

mistake of fact, as provided in 40-5-412(4): and

(d) of the period of time within which the obligor must
request a hearing and that failure to reguest the hearing
within the time limit will result in income withholiding
orders being served upon the payor for the amount stated in
the notice; and

{e) in those cases in which withholding is being

initiated at the reguest of an obligee without regard to

whether there is an arrearage as provided in 40-5-412(2), a

statement that the obligor can reqguire the obligee to appear

and show proof that the obligor is not meeting the terms of

the alternative arrangement.

(3) The notice must be served upon the obligor

personally or by certified mail.*
Section 10. section 40-5-414, MCA, is amended to read:

“40-5-414., BHBearing. (1) Phe To contest the withholding
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of income initiated under 40-%-412 because of a delinquency,

an obligor may within 10 days of being served with notice of

ehe-intended-aet+en intent to withhold income under 40-5-413

file with the department a written reguest for an
administrative hearing to be held pursuant to the contested
case provisions of Title 2, chapter 4, part 6.

+23--fn——a--ease-—initiated--hecause—-an—-arrearage--has
accrued-—er-—-because--additionat-ineome—ia-to-be-withheid-to
asecisfy-additionat--arrearages-—-and--in--which--the--obiigor
requests-—a--hnearing--within--the-time-szitowedy-the-ineended
actton-may-not-take--gffect--uneit--the--econcituston-—of-—the
Bearing--or--the-dace-of-che-hearéng-if-the-cbiigor-fasis-to
appear-at-a-sehaduted-hearings

t3¥(2) Venue for the administrative hearing may be in
the county where the cobligor resides if the obligor resides
in this state, the county in which the payor or the payor's
agent 1s located, or the county in which the department or
any of its regicnal offices is located.

t43(3) The administrative hearing must be held by
teleconferencing methods unless the obligor or the
department expressly requests an in-person hearing before
the hearing examiner.

{4) If the gbligor reguests a hearing within the l0-day

periad:

(a) the delinguency income withholding by the
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department must be stayed until conclusion of the hearing or

the date of the hearing if the obligor fails to appear at

the scheduled hearing. If the obligor is only contesting an

arrearage amount and is not contesting withholding for

current support, income withholding for current support is

not stayed.

{(b) the department shall, within 45 days of the service

of the notice of intent to withhold income, inform the

obligor of the hearing results concerning whether income

withholding will take place.

{5) The department shall issue an order to withhold

income in accordance with 40-5-415 if:

(a) the obligor fails to Ffile a written reguest for

hearing with the department within the specified 10-day

period;

{b) the obligor fails to appear at a scheduled hearing;

{c) the hearing officer determines from the evidence

that the obligor owes unpaid support equal to or in excess

of 1 month's support obligaticon and the amount of arrearages

owing 1is determined and adjudged to be a fixed and certain

sum: or

{d) in cases 1n which income withholding is being

initiated at the request of an obligee without regard to

whether there 1is an_ arrearage, the hearing examiner

determines from the evidence that the obligor d4id not meet
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the terms of the alternative arrangement.

t53(6) For purposes of the hearing process, arrearages
of support must be computed on the basis of the amount owed
and unpaid on the date the obligor was served with the
notice of intent to withhold incomer-and-the-fact-that-the
sbiigor-may-have-tarer-paid-tne-arvearage-—does--not--cemove
from--the--hearing--examiner——~ehe-—aurchericy-—-to--direct-che

department-to-order-tncome-withhetding. When the department

is enforcing a current support cbligation, payment of the

arrearage after service of the notice is not a bagis for not

initiating income withholding.

+6+{7) In a case initiated because an arrearage has
accrued or because additional income is being withheld to
satisfy additional arrearages, the obligor, within 45 days
of service of the notice of intent toc withhcld income, must
be informed of the hearing decision on whether income
withholding will take place.

+?¥(8) If the obiigor fails to request a hearing within
10 days or fails to appear at a scheduled hearing or if the
hearing examiner determines that the obligor owes a
combination of wunpaid support equal to or in excess of 1
month's aupport obligation, the department shall proceed
with the intended action in accordance with 40-5-415."

Beaction 11. Section 40-5-415, MCA, is amended tc read:

"§0~-5-415. Order to withhold income. (1) When the
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requirements of this part have been met, the department
shall immeditatety serve an order or modification order to
withhold and deliver income upon any payor or combination of
payors. The order must:

(a} direct the payor and successor payors to withhold
from the obligor's income each month the amount specified in
the order if sufficient funds are available;

{b) direct the payor to deliver the amount withheld to
the department in the same month in which the funds were
withheld;

{c) state that the order is binding on the payor until
further notice by the department; and

(d) state the rights and duties of the payor under this
part; and

(e) include a statement that the obligor is required

under a support order to provide health insurance coverage

for the obligor's child, if appropriate.

{(2) An order or modification order to withhold and
deliver the cbligor's income made under this section is
binding upcon the payor immediately upon service of the order
upon the payor. Service of the order or modification order
to withhold may be made either personally or by certified
mail.

(3) Whenever there is more than one payor, the

deparcment may, in its discretion, .apportion the -total
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amount to be withheld each month among payors.™

Section 12. section 40-5-416, MCA, is amended to read:

"40-5—-416. Deteramination of amount of income to be
withheld, (1) (a) Subject to the limitations provided in
subsecticn (2), the amount of funds to be withheld each
month from the obiigor's income must be the amount of money
necessary to pay current jinstallments of support as they
become due and payable.

(k) If income is being withheld to satisfy an
arrearage, the amount of funds to be withheld must include
the greater of:

{i) the amount of money that, when deducted in equal
amounts each month, will pay all outstanding support
arrearages and interest, if any, within 2 years; or

{ii} 25% of the obligor's income.

(c) If income is being withheld to-satisfy-an-arrearage

under this part, the department may allow a fee not to

exceed $5 each month, which may be withheld by the payor as
compensation for the administrative costs of each
withholding.

{2) The maximum amounts withheld from the obligor's

wages or salaries, including fees, may not exceed the

maximum amount permitted under section 303(b) of :he federal
Consumer Credit Protection Aect, 15 U.S8.C. 1673i(by, as

amended .
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{3) At any time, if the obligor can show that
substantial hardship will result if the maximum permissible
withholding is implemented or continued, the department for
cause shown may in its discretion determine a lesser gmount
tc be withheld each month in satisfaction of support
arrearages."”

Section 13. sSecrion 40-5-417, MCA, is amended to read:

"40-5-417. Modification or termination of withholding
orders. (1) The department may at any time modify the order
to withhold income to:

{a) reflect payment in full of the arrearages by income
withholding or otherwise;

(b} reccgnize an increase or decrease 1n the support
order; or

(c) indicate any other reason the amount to be withheld
is to be reduced or changed.

{2y If an arrearage occurs while the department is
collecting an amount of money necessary to pay eurrent
instaliments of support as they become due and payable, the
department may adjust the amount of income reqguired to be

withheld to also satisfy the arrearage, as provided in this

part.

{3) An income withholding corder termirates only when
the depavirent 13 no longer authiorized uncer the law to
cellect support or, when appropriate, services rendered
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under 40-5-203 have come to .an end or when the obligation to
pay support is terminated and all arrearages are paid in

full, whichever occcurs first,

{4) The payment in full of anv arrearage amount may not

be the sole basis for terminarion of wirhholding as long as

there is a SUpPportc obligation enforceable by the

department,*
‘Section 14. section 40-5-421, MCA, is amended to read:
*40-5-421. Duties of payor. (1) A payor who has been
served with an order to withhold and deliver income shall
deduct the amount designated in the order beginning not
later than the first pay period that occurs after 14 days
from the service of the crder. The payor shall, within 10

working days of the date the obligor is paid, promptly

deliver the amount withheld to the department as directed by
the order or in accordance with any subseguent modification

of the order received from the department. The pavor shall

include with the payment a statement indicating the date the

amount was withheld from the obligor's income.

t24-—Ff~the-ohiigoris-pay-perisds-are--at--intervats--of
teas-than-i-aenthr-the-payor-may-withhoid-an-equat~amountc-ate

each——peay--perisd-sumuiatively-suffrcrent-co~pay-che-mantchiy

‘withiretding-as~drnected-py~the-withhtotdtng-orders

t3%(2) Whenever the payor 1is obligated ¢to withhold

income for mere than one sobligor, the payor may combine all
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amounts withheld into a single payment for that month with
the portion thereof which is attributable to each obligor
geparately designated.

+4+(3) wWnhenever there is more than one order for
withholding against a single cbligor, the paycr must comply
with the orders in the sequence in which they were served
upon the payor and must honor all withholding orders to the
extent that the total amount withheld from the obligor's
wages or salary does not exceed the limits set in 40-5-416.

+54(4) The payor must promptly notify the department of
the termination of the obligor's employment or other source
of income -and provide the cbligor's last-known addresas and
the name and address of the cobligor's new employer or other
source of income, if known to the payor.”

Section ¥5. section 40-5-433, ‘MCA, is amended to read:

“40-5-433. ‘Additional duties of -department in
interstate income withholding. ti}-tiniess-the-pubtie--agency

of-—-—the-~foreign-—juriadiction-——makes--appiication-~-co——the

department-for-additronat~servicess-the-~departmene——ta--not

required-to-toecate-the-cbiigor-ar—te-tocate-payors-o6f-incamne

to—~the--chiigers-—Ef-ehe-appiicarion-for -interstate-service

provided—£or—dn+df—5-43trend g ~5-432-fatda-co-provide-—this

information———-or-~-=bhe---~tnformacton--tas—~decermined-—to-<be
rnocorcect7r-ohe~deparement -may-recern-eheapphiaseronwrehount

facther~proceedrng-wndecSivia-parts
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t24(1) 1If the department determines that the obligor is
no longer employed in this state or no longer derives income
within this state, the department shall promptly notify the
agency which requested income withholding of the changes and
shall forward to that agency all information it has with
respect to the obligor's new address and the name and
addreass of the obligor's new employer or ather source of
income.

t33({2) The department shall promptly transmit payments
received on an income withholding order to the agency or
person designated in the interstate application.”

NEW SECTION. Section 16. Immediate income deductions.
(1) Notwithstanding any provision in this part requiring a
delinquency as a prerequisite to an order for income
deductions, except as provided in subsection (2), the
salaries and wages of a person obligated to pay <child
support by an order of a district court issued after October
1, 1991, are subject to an immediate deduction order under
40-5-308 on the effective date of the order, regardless of
whether there is a delinquency.

{2) An obligor's salaries and wages are not subject to
deduction under this seccion in any case in which the
district court finds:

{a) that there is good cause nct to require immediate

deduction; or .
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{b) that there is an alternative arrangement between
the parties for the payment of support that provides
sufficient security to ensure compliance with the
arrangement.

{3) (a) For the purposes of subsection (2), a finding
of good cause not to require immediate deduction must, at a
minimum, be based on:

{i} a written determination and explanation by the
district court as to why implementation of immediate
deductions is not in the best interests of the child; and

{1i} in cases involving the modification of support
orders, proof of timely payment of previgusly ordered
support.

(b) As used in subsection {2}(b}, M"alternative
arrangement” means a written agreement that is signed by the
obligor and obligee and, in cases in which there is an
assignment of support rights under 53-2-613, signed by the
department cf social and rehabilitation services, and that
has been approved and entered 1into the recerd by the
district court that issued or modified the support order.

i4)y The «clerk o¢f court shall administer immediate
income deductions under this section. The clerk of court, at
any time after dockecing the support crder or modification
of a supperr order,  at  the request of the obligee, and

witnout need for amendment to the support osrder or  for any
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further action by the district court, shall issue the order
for income deductions provided for by 40-5-308 for service
upon the obligor's employer. The deduction order must direct
the emplaoyer to promptly deliver the amcunt deducted to the
clerk of court for distribution to the cbligee.

(5) wWage deductions under this section may be
terminated only when:

{(a) the obligation to pay support has terminated and
all arrearages are paid in full;

(b) the obligor reguests termination and the obligee
and obligor have entered into an alternative arrangement as
set forth in subsection {(2)(b); or

(c) the department has superseded the deduction order
under authority of Title 40, chapter 5, part 4.

(6) If a delinguency occurs subseguent to issuance of
an immediate deduction order or if arrearages occur prior to
beginning the deductions, the arrearages may be added to the
deducticn order only after compliance with the notice eof
hearing requirements of 40-5-305.

{7} ta) After October 1, 1991, whenever a support order
is registered as provided by 40-5-137 or other law, the
support corder is subject to immediate orders to deduct
income under this section.

{(b) Withholding 1income under this section must be

imposed when an cbligor has wages or salaries derived from
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within this state and the support order was issued in
anather state.

(8) This section applies only to suppeort orders that
are not being enforced by the department under Title IV-D of
the Social Security - Act. The withholding of income for
support orders being enforced by the department is provided
for in Title 40, chapter S, part 4, and those procedures, if
applicable, supersede the provisions of this section.

Section 17, section 40-5-309, MCA, is amended to read:

"40-5-309. Amount to be deducted from income. (1) The
amount of money to be deducted each pay pericd from the
obligor's income shall be:

{a} (i) the amount of money necessary to pay current
instaliments of child support as they become due and
payable; plus

{il) the amcount of money which, when deducted in equal
amounts each payday, will pay off all outstanding child
suppert payments delinguent within 2 years; or

(b) not less than 25% of the obligor's disposable
earnings bue--may--not--be--mere--than--the--maximom--amount
atiowabie--by-federai-garnishment-ipw-if-ehe-sum-provided-in
subsection-{iytar-excesds-that-amonnt.

{2) The district court may allow a fee of not to exceed
$5 per deducticn, which the employer may deduct from the

obligor's wages or salary for the expense of administering

-40- B8 923



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0923/02

the deduction.

{3) The total amount to be deducted under subsections

{1) and (2) may no:l exceed the maximum amount permitted

under section 303(b) of the Consumer Credit Protection Act,

15 U.5.C. 1673(b), as amended.

t3¥({4) Fhe Except as provided in [sectipon 161, the

child support income deduction shall cease when there is no
past-due c¢hild support owing unless the district court
orders continued income deducticns for payment of child
support installments as they become due and payable."

NEW SECTION. Section 18. Bealth insurance coverage ——
order of enroliment. {1) Whenever the obligor is required by
a court or administrative order or 1is regquired under
40-5-208(1)(b) to provide health insurance coverage for a
child and the obligor fails to provide the coverage or lets
it lapse, the department may enforce the obligation under
this section if a payor of income to an obligor has a health
insurance plan which can be extended to cover the obligor’'s
child.

{(2) (a) Prior to service of an initial crder of
enrollment on a payor, the department shall serve the
obligor a notice of its intent to order an enrolilment, by
certified mail or by personal service.

(b) Within 20 days after service of the nctice, the

obligor may provide written precf to the department that
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health insurance ccverage for the child has been obtained or
applied for. 1If proof is received by the department within
20 days after service, further action may not be taken by
the department except in the event of a lapse of coverage as
provided in subsection (3)., If proof of health insurance
coverage is not timely received by the department, an order
cf enrollment may be issued in accordance with subsection
(3).

(3) If the obligor fails to timely provide proof of
coverage or if after timely proof of coverage the obligor
lers the coverage lapse, the department may, without further
notice to the cbligor, serve an order of enrollment on the
payor. The payor may be the same payor who is subject to an
order to withhold under this part or any other paycr oOr
subsequent payor.

{4} {a) Upon receipt of an crder of enrolliment, the
paycr shall respond to the department within 20 gdays and
confirm that the child:

(i} has been enrolled in the health insurance plan;

{ii) will be enrolied in the next enrollment period; or

(iii) cannot be covered because the c¢child resides
outside the plan's service area or the contracted terms oOF
the plan do not permit an extension of coverage to the
cnild.

{p) Upon enroilment of the c¢hild, the payor shall
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withhold from the obliger's income an amount equal to the
required premium, if any, and apply the withheld amount to
the premium as necessary,

fc} If more than one plan is offered by the payor and
each plan may be extended to the child, the c¢hild must be
enrclled in the same plan as the obligor. If the obligor's
plan does not provide coverage that 1is accessible to the
child, the child must be enrolled in the least expensive
plan available to the obligor.

(d) Once an initial order of enrollment is authorized
under this section, the authority to issue orders to
subsequent payors and te bind payors to the ordars
terminates only when:

{i) the department is no longer providing enforcement
services;

{ii) the obligation to provide health insurance coverage
is terminated according to law: or

(iii) the department finds under subsection (5) that the
premium charged to the obligor is not reascnable under the
circumstances of the obligor's case.

(e) A payor served with an order of enrolliment shall
inform the department of the name of the health insurance
coverage provider or insurer and the extent of the coverage.
The payor shall make available to the department or obligee

any necessary claim forms or enrollment membership cards. If
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coverage is terminated for any reason, the payor shall
inform the department of the termination within 20 days of
the termination date.

(5) {(a) Whenever an obligor 1is being charged with a
premium under subsection (3) and the obligor believes the
amount of the premium to be unreasonable under the
circumstances, the obligor may make a written request to the
department for an administrative hearing to determine the
reasonableness of the premium charge.

{b) The department shall schedule the hearing within 20
days after receipt of the obligor's request. The hearing
must be conducted by telephone conferencing methods uniess
the hearing officer determines an in-person hearing is
appropriate.

{(c) IE the hearing officer £finds that the premium
charged the obligor is causing an undue hardship on thée
obligor or the chilid, the department shall withdraw any
order of enrcllment served on a payor. A withdrawal is
temporary and remains in effect only until a significant
change in circumstances octurs, such as an improvement in
the obliger's ability to pay the pr&mium or ati increase in
the child's need for health insurance coverage. Upoh &
change of circumstances, the depsrtment may again serve tha
order of enrollment on the payor. After serviee of the

otder, the obligor may réeguest an administrativée Kearing teo
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determine the reasonableness of premiums considering the new
circumstances.

(d) IE the hearing officer finds that the premium is
reasonable under the circumstances, the obligor may not
request any further hearings under this subsection (5)
unless there is a significant change in circumstances from
that existing at the time the finding was made.

(6) A notice under this section may be combined with a
notice of intent to withhold income under 40-5-413 or with
any other notice served on an obligor under part 2 of this
chapter.

{7) This section may not be construed to limit the
right of an obligee or the department to bring any other
action available under the law to enforce an obligation to
provide health insurance coverage for a child.

{B8) This section may nct be construed to reguire a
health maintenance organization, health care service
provider, or insurer to extend coverage to a child who
resides outside its service area or teo deviate from
contractual provisions and restrictions.

{9) An obligor whose child is enrolled in a health
insurance plan under this secticn shall cooperate with the
insurer, health care service provider, department, and
child's custcdian t< obtain and use the health insurance

plan.
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NEW SECTION. Section 19. Liability of payor -
penalties. (1) A payor is liable for a fine of up to §1,000
for each instance in which the payor £fails or refuses,
within 20 days of receipt of an order of enrollment, to:

{a) enrcll the cobligor's child in the health insurance
plan; or

(b) make a written response to the department, stating
that the child:

(i) wiil be enrclled in the next available open
enrollment period; or

[ii) cannot be covered and explaining the reasons why
coverage cannot be provided.

{2) A payor who enrolls a child in a health insurance
plan in compliance with an order of enrollment under
[section 18] is exempt from any liability *to the obligor
that may result from the enrollmenc.

NEW SECTION. Section 20. Health insurance coverage —-
notice of intent to purchase. (1) The department may serve a
notice of intent to purchase health insurance coverage on an
obligor by certified mail or personal service, when:

(A) the cbligor is ordered by a cocurt or administrative
order or is required under 40-5-208(1)(b) tc provide health
insurance coverage for a chilad;:

(b} the obligor fails to provide such coverage or lats

i1t lapse;
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{¢) there is no payor upon whom an order of enrollment
under {secticn 18] is applicable; and

{d] the child is currently eligible for medical
assistance benefits under Title 53.

{2) The notice must specify the type and cost of the
proposed health insurance coverage. Within 20 days of the
date of service cf the notice, the obligor shall:

(a) provide written proof. toc the department that the
obligor has either applied for or obtained coverage
accessible to the child; or

{b) request an administrative hearing to show that the
proposed purchase of coverage and the premium chargeable to
the obligor will cause undue hardship.

{3) If a hearing is requested, the department shall
schedule the hearing within 20 days of the receipt of the
request. The hearing must be held by telephone conferencing
methods unless the hearing officer determines that an
in-person hearing is appropriate.

(4) If the obligor fails to timely provide written
proof of coverage or if the hearing officer finds that the
proposed purchase of coverage will not cause an undue
hardship on the cbligor, the department shall purchase the
health insurance coverage specified in the notice. The
amount of the premium may be added to the obligor's <child

support debt and may be collected without further notice by
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income withholding under this part or by any other remedy
available to the department.

(8) Health insurance coverage purchased under this
section must be continued by the department until:

{a) the child is no longer eligible for medical
assistance benefits;

{b) the cbligor is no longer responsible under the law
for providing coverage Eor the child;

{c} the obligor provides written proof to the
department that other coverage accessible to the c¢hiid has
been obtained; or

(d) relief is granted under subsection (6).

(6) (a) If a change of circumstances occurs after
health insurance coverage is purchased and che obligor
believes the change makes the provision of health insurance
coverage an undue hardship, the obligor may make a written
request for an administrative hearing to reconsider the
matter of continuing to purchase coverage.

{b} If a hearing is regquested, the department shall
schedule the hearing within 20 days of the receipt of the
request. The hearing must be conducted by telephone
conferencing methods unless the hearing officer determines
that an in-person hearing is appropriate.

(c)y If the hearing officer finds that the continued

purchase cof coverage will cause undue hardship on the
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obligor, the department shall terminate the coverage.

(d) If the hearing officer E£inds that the continued
purchase of coverage will not cause undue hardship, the
department shall continue to purchase the coverage, as
appropriate, under the provisions of subsection (5),.

(7) An obligor whose child is enrclled in a health
insurance plan under this section shall cooperate with the
insurer, health care provider, department, and child's
custodian to cbtain and use the health insurance plan.

NEW SECTION. Section 21. Payors to provide information
-—- exemption from liability. (1) For the purposes of this
part, upon written request by the department, a payor or
former payor and any labor union of which the obligor is or
may have been a member shall provide the department with the
following information, if known, regarding the obligor:

{a) last-known residential address;

(b} social security number;

{c) dates of employment or union membership;

(d) amounts of wages, salaries, commissions, and other
earnings paid to the obliger during any period when the
department provided support enforcement services; and

{e} whether health insurance coverage is Or was
available to the obligor through the payor or unicn and, if
=X B4

(i) the name of the insurer or health care prowvider:
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{ii) the policy numbers or other identifiers; and

(iii) the persons covered.

(2) A payor who discloses information to the department
in compliance with this section is axempt from any liability
to the cbligor that may result Erom such disclosure.

NEW SECTION. Section 22. Repealer. Section 40-5-425,
MCA, is repealed.

NEW SECTION. Section 23. cCodification instruction. (1)
[Section 16) is intended to be codified as an integral part
of Title 40, chapter 5, part 3, and the provisions of Title
40, chapter 5, part 3, apply to {section 16}.

{2) [Sections 18 through 21] are intended tc be
codified as an integral part of Title 40, chapter 5, part 4,
and the provisions of Title 40, chapter 5, part 4, apply to
{sections 18 thrcugh 21].

NEW SECTION. Section 24. geverability. If a part of
{this act] is invalid, all valid parts that are severable
from the invalid part remain in effect, If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all walid applications that are

severable from the invalid applications.

NEW SzcTioN. SECTION 25. ErrPecTIVE DATE. [THIS ACT]

IS EFPECTIVE ON PASSAGE AND APFROVAL.

-End~

~30~ HB 923



52nd Legislature HB 0923/0D2

w @ N daAs W N

I o T B S
S o e W N O

17
18
19
20
21
22
23
124

25

HOUSE BILL NO. 923
IRTRODUCED BY DARKO, J. BROWN
BY REQUEST OF THE DEPARTMENT OF
SOCTAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE PROCEDURES
PERTAINING TO INCOME WITHHOLDING FOR THE PAYMENT OF CHILD
SUPPORT TO CONFORM THOSE PROCEDURES TO FEDERAL REGULATIONS;
TO PROVIDE FOR ENFORCEMENT OF HEALTH INSURANCE OBLIGATIONS
THROUGH INCOME WITHHOLDING; AMENDING SECTIONS 40-4-204,
40-5-226, 40-5-304, 40-5-309, 40-5-402, 40-5-403, 40-5-411,
40-5-412, 40-5-413, 40-5-414, 40-5-415, 40-5-416, 40-5-417,
40-5-421, 40-5-433, AND 40-65-116, MCA; ANP REPEALING SECTION
40-5-425, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 40-4-204, MCA, is amended to read:
"40-4-204. Child support —— orders to address health

insurance -— automatie¢ withholding of child support. (1) In

a proceeding for dissolution of marriage, legal separation,

maintenance, or child support, the court shall order either

or both parents owing a duty of support to a child to pay an
amount reasonable or necessary for his support, without
regard to marital misconduct.

(2) The court shall consider all relevant factors,

‘f}%éﬁpwcnﬁunmccmnd

HB 0923/02

There are no changes in this bill,
and will not be reprinted. Please
refer to yellow copy for complete
text.
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HOUSE BILL NO. 923
INTRODUCED BY DARKO, J. BROWN
BY REQUEST OF THE DEPARTMENT OF

SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT TC REVISE PROCEDURES
PERTAINING TO INCOME WITHHOLDING FOR THE PAYMENT OF CHILD
SUPPORT TO CONFORM THOSE PROCEDURES TO FEDERAL REGULATIONS;
TO PROVIDE FOR ENFORCEMENT OF HEALTH INSURANCE OBLIGATIONS
THROUGH INCOME WITHHOLDING; AMENRDING SECTIONS 40-4-204,
40-5-226, 40-5-304, 40-5-309, 40-5-402, 40-5-403, 40-5-411,
40-5-412, 40-5-413, 40-5-414, 40-5-415, 40-5-4i6, 40-5-417,
40-5-421, 40-5-433, AND 40-6-116, MCA; AND REPEALING SECTION

40-5-425, MCA; AND PROVIDING AR IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 40-4-204, MCA, is amended to read:
“40-4-204. cChild support -- orders to address health

insurance -- auntomatic withholding of child support. (1) In

a proceeding for dissclution of marriage, legal separation,

maintenance, or child support, the court shall order either

or both parents owing a duty of support to a child to pay an

amount reasonable or necessary for his support, without

regard to marital misconduct.

(2} The court shall consider all relevant factors,
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including:

(a) the financial resgsources of the child;

(b) the financial resources of the custodial parent:

{(¢) the standard of living the child would have enjoyed
had the marriage not been dissolved:

(d) the physical and emoticnal condition of the child
and his educational and medical needs:

{e} the financial resources and needs of the
noncustodial parent:

(£) the age of the child;

(g} the cost of day care for the child;

(h) any custody arrangement that is ordered or decided
upon; and

{i) the needs of any perscn, other than the chilid, whom
either parent is legally obligated to support.

{3) {a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adcpted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convincing evidence that the application of the standards
and guidelines is unjust to the child or to any of the
parties or is inappropriate in that particular case.

{b} If the court does not apply these standards and

-2 HB 923
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guidelines to determine child support, it shall state its
reasens for finding that the application of such standards
and guidelines is unjust to the child or a party or is
inappropriate in that particular case.

{c}) If the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

(4) Each district court judgment, decree, or order
establishing a £final child support obligation under this
title and each modification of a final order for child
support must include a provision addressing health insurance
coverage in the feollowing cases:

(a} TIf either party has available through an employer
or other organization health insurance coverage Eor the
child or children for which the premium is partially or
entirely paid by the employer or arganization, the judgment,
decree, or order may contain a provision requiring that
coverage for the child or children be continued or aobtained.

(b) In the event that health insurance required in a
child support judgment, decree, or order becomes unavailable
to the party who is to provide it, through loss or change of
employment or otherwise, that party must, in the absence of
an agreement to the contrary, obtain comparable insurance or

request that the court modify the requirement.
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(c) All temporary <¢hild support orders must contain a
provision requiring the party who has health insurance in
effect Ffor the child or children of the parties tc continue
the insurance coverage pending final disposition of the
case.

(d) The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

{e} Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

¢53--tai-Bxeept-as-previded-in-subsection-—{5}tbyr-—each
district--ceurt—-judgment ;—-decreey--or~order-estabiishing-a
ehild-suppert-obiigation-under—-thia-titier-whether-temporary
ar—Einntf—and—each—modifieatioa-eE-an-existéng-ehé?d—support
arder-musts

tty-—-provide—that-the-amoune-cf-eniid--support--must--be
withheld-—-from——-the--obligoris——income--and--patd--to--the
department--pursuant--te—-precednres--estabtished---by---the
department-under-Pitie-407-chapter-5y-part—47-and

titi}-itnctude——the--obiigoris——social-security-number-and
the-name-and-address-of-the-obligorts-empieoyer—-and--of--any
other-payar-of-income-to-the-obiztgqers

thi-~inceme-is-not-subjece—to-antamatic-withhotding—t£+
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tiy-~the-—-obiigee~-ar-obtigor-demonstrates-and-the-conre
finds-that-there-is-good--canse--not--to--require-—antomatic
incame-withholding:-or
tity-the--obligee-—-and--obtigor--agree--in-writing-to-an
alternative--arrangement-—-regarding-—-the--payment—-of--chiitd
sopport--that--provides--sufficient-——security-—-to---ensnre
compiiance-with-theitr-agreement--FThe-security—ts-in-addieion
to-the-child-support-obiigationc
tey--When-a—Judgment;-decrea;-or-arder-for-chiid-support
is--entered-——or-modified-and-antomatic-income-withhotding-ts
ordereds-an—-obligee—-who—-ia--not-—a--recipitent--of-——-publtic
assistance——-shalti-appiy-for-the—support-enfarcement-services
of-the-department-pursuant--to--Fitie-—iV-B--of-—the--Sociat
Security-Act-foer-the-cotiection—of-auppert-through-antomatie
tncome—-withhotding-—under--Pitie-487-chapter-Sr-part—47-Phe
deparement--shati--aesepe--the---application:---Pending——an
applicatien;--the--department--shati--immediatety--imptement
aukematie-—income-withhelding-and-hotd-any-amounts-cotiected
in-—trust--for--the--chitgee———untit-—-the-—-obtigee—--makes
applieationt
td3--When-—-antomatiec-ineome-withholding-is-erdered-under
aubsestion—{5ytn);~the--clerk-——-of-—court--shati--immediacety
forward-a—copy—cf-the-order-to-the—deparement
tey--if--an-obiigor-is-net-aubject-to-income-withheiding

or-ts-exempted-from-income-withhoidings-the--district--coure
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4udgment--ar--order-must-inetude-a-warning-statement-that-i£
ehe-obiigar-is-delinquent-in-the--payment--of--suwpperty—-the
obligorts--income--may--be--subject--to--income--withhotding
precedures--under——Fitie-487;-chapter-57-pare-I-or-4:—Pailture
to-incinde—a-warning-statement-in-a-judgment-or--srder——does
net-precinde-the-use-of-withholding-proceduress

{(5) (a) Unless the c¢ourt makes a written exception

under [section 16) or 4D-5-411 and the exception is included

in the support order, a support cbligation established by

judgment, decree, or order under this section, whether

temporary ot final, and each modification of an existing

support obligation under 40-4-208 must be enforced by

immediate or delinguency income withholding, or both, under

Title 40, chapter 5, part 3 or 4. A support order that omits

the written exceptions provided in [section 16] or 40-5-411

or that provides for a payment arrangement inconsistent with

this section is nevertheless subject to withheolding for the

payment of support without need for an amendment to the

support order or for any further action by the court.

{b) If an cbligor is exempt from immediate income

withholding, the district court judgment or order must

include a warning statement that if the obligor is

delinquent in the payment of support, the obligor's income

may be subject tc income withholding procedures under Title

40, chapter 5, part 3 or 4, Failure to include a warning

-6- HB 923
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statement in a judgment or order does not preclude the use

of withholding procedures.

{6} For the purposes of income withholding under

subgection (5), every district court judgment, decree, or

order that establishes or modifies a child support

obligation must include a provision requiring the parent

obligated to pay support to inform the court and, if the

department of social and rehabilitation services is

providing services under Title IV-D of the Social Security

Act For the enforcement of the judgment, decree, or order,

the department, of the following:

(a} the name and address o©f the parent's current

employer;

{b) whether the parent has access to health insurance

through an employer or other group; and

(c) if insurance coverage is available, the health

insurance policy information.

t63{7) 1I1f the department of social and rehabilitation
services 1is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without FEurther order of the court, is required to obtain
and maintain health insurance coverage as provided in

40-5-208. Failure to imclude a warning statement in the

-7- HB 923
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judgment or order dces not preclude the imposition of
sanctions under 40-5-208."

Section 2. Section 40-6-116, MCA, is amended to read:

=40-6-116. Judgment or order. (1) The judgment or order
of the court determining the existence or nonexistence aof
the parent and child relationship is determinative For all
purpocses.

(2) If the judgment or order of the court is at
variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
40-6-123.

{3) (a) The judgment or corder may contain any other
provision directed against the appropriate party to the
proceeding concerning the custody and guardianship of the
child, visitation privileges with the child, the furnishing
of bond or other security for the payment of the judgment .
or any other matter in the best interest of the child.

(b} Except when the financial responsibility of a
responsible parent is in the process of being determined
pursuant to the administrative procedure provided in
40-5-225, the judgment or order must contain a provision
concerning the duty of child support.

(¢} The judgment or order may direct the father to pay
the reasonable expenses of the mother's pregnancy and

confinement.

-8 HB 923
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{4) {a) Support judgments or orders ordinarily shall be
for periodic payments which may vary in amount.

(by In the best interest of the child, a lump-sum
payment or the purchase of an annuity may be ordered in lieu
of periodic payments of support.

(c) The court may limit the father's liability for past
support of the child to the proportion of the expenses
already incurred that the court deems just.

(5) In determining the amount to be paid by a parent
for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, including:

{a} the needs of the child, including his medical
needs;

{b) the standard of living and circumstances of the
parents;

{c) the relative financial means of the parents:

(d) the earning ability of the parents;

(e) the need and capacity of the child for education,
including higher education;

{f) the age of the child;

(g) the financial resocurces and the earning ability of
the child;

(h) the responsibility of the parents for the support

of others;

—g- HB 923
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(i) the value of services contributed by the custodial
parent;

{j} the cost of day care for the child; and

{k} any custody arrangement that is ordered or decided
upan.

(6) (a) Whenever a court issues or modifies an o©rder
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convincing evidence that the application of the standards
and guidelines is wunjust to the child or to any of the
parties or is inappropriate in that particular case.

(b} If the court does not apply these standards and
guidelines to determine child support, it shall state its
reasons for finding that the application of such standards
and guidelines is unjust to the ¢hild or a party or is
inappropriate in that particular case.

{c) If the court does not order a parent owing a duty
of support to a child to pay any amcunt for the child's
support, the court shall state its reasons for not ordering
child support.

(7) The judgment or order concerning chiild support and

each modification of a judgment or order for child support

-10- HB 923
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must include a provision addressing health insurance
coverage in the following cases:

{(a) If either party has available through an eamployer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment
or order may contain a provision requiring that coverage for
the child or childrern be continued or obtained.

{b) In the event that health insurance reguired in a
child support judgment or order becomes unavailable to the
party who is to provide it, through loss or change of
employment or ctherwise, that party shall, in the absence of
an agreement toc the contrary, obtain comparable insurance or
request that the court modify the requirement.

(c) The parties may by written agreement provide for
the health care coverage required by thlis section, subject
to the approval of the court.

{(d} Unleas otherwise provided in the decree, the health
care coverage required by this gection is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

t8y-—tay-Except-as-provided-in-asvbaccrion--+Bitbys——each
district-~court—-Judgment——or--arder——estabiishing--a——-child
support-—obligation--under--this--partr-whether-temporary-or

finatz-and-each-modificarion—of-an——existing--chitd--support
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order-musk s
fét-—prov&ée——thnt-—the--nnount—oi—chiid—suppert—-ust—be
withheld—-from-—-the--obligerin--incope--and--paid---to--—-the
department---pursuant—--te--procedures——-estabiished--by-—the
department-under—Piele-487-chapter-5y-part—47—and
+it}-inetude-the-obtigoria-asciai--seeurity--number—-and
the--name--and--addreas-of-the-obligeris-employer-and-of-any
other-payor—-af-income-to-cthe-obligor:
+b}——-Encome-is-not-subject-to-antomatie-withhotding-i£+
ti3-—the-obiigee-or-obtiger-demonstrates-and--the--coure
finda-—that--there--is--geed-—cause-not-to-require-automatie
ineome-withhotding+-or
tit}-the-obiiqee-and-obiigor--agqree--in--writing--to—-an
atternative--arrangement--reqarding--the-paymeat--of-—chitd
support———that——-prevides-——suifécient-—security——eo—-énsure
compiiance-with-their-sgreement=-Fhe-security-is-in-addition
to-the-ehild-suppert-cbitgations
t{e}--When-a-judgment—-or--order--£sr——chitd--support——is
entered--er--modifired--and--antomatie--income-withholding-is
ordevedr-an-——ahliiges—-who——is--not-—a--recipient-—of--pubiie
assistance--shati-appty-for—the-support-enfercement-services
of-the—department—pursuant--to--Pitie—~iV-P-—of--the--Secial
Security-Act—for-the-cetiection-of-support-through-automatic
ineeme—-withhoiding--under——Pitie-487-chapter-G;-part-4--Fhe

department**sha1i--accept—-the———appiicntionr—--?ending—--an
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applicationy--the--department--shati--inmediately—-iaplement
automatie--inesme-withhotding-and-hoetd-any-ameunts-cotiected
in--trust--for--the--sbliges-~--untii---the---obliqgee---makes
applteattons
tdy--HWhen--antomatic—income-withhotding-is-ordered-under
subsection-{8})ta);-the-—-eterk--of--eourt--shaii--immediately
forward-a-copy-of-the-order-to-the-departments

(8) Unless an exception is found under [secticon 16]) or

40-5-411 and the exception is included in the support order,

a support obligation established by judgment, decree, or

order under this section, whether temporary or final, and

each modification of an existing support obligation made

under 40-6-118 must be enforceable by immediate or

delinquency withholding, or both, under Title 440, chapter 5,

part 3 or 4. A support order that omits the exception or

that provides for a payment arrangement inconsistent with

this section is nevertheless subject to withholding for the

payment of support without need for an amendment to the

support order or for any further action by the court.

{9) For the purposes of income withholding as provided

in subsection {B), whenever the district court establishes

or modifies a child support obligation, the judgment,

decree, or order must include a provision requiring the

parent obligated to pay support to inform the court and, if

the department of social and rehabilitation services is

-13- HB 923

w

@ ~

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0923/02

providing services under Title Iv-D of the Sccial Security

Act for the enforcement of the judgment, decree, or order,

the department of:

{a) the name and address of the parent's current

employer;

(b) whether the parent has access to health insurance

through an employer or other group:; and

{c} if insurance coverage is available, the health

insurance policy informaticn.

+94(10) If the department of social and rehabilitaticn
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208B., Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.*

Section 3. Section 40-5-226, MCA, is amended to read:

*40-5-226. Administrative hearing ——- nature —— place —-
time -- determinations -- failure to appear -- entry of
final decision and order. (1) The administrative hearing is
defined as a "contested case".

(2) At the discretion of the hearing officer, the

-14- HB 923
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administrative hearing may be held:

(a) in the county of residence or other county
convenient to the obligor or obligee; or

(b} in the county in which the department or any of its
offices are located,

11) 1f a hearing 1is requested, it must be scheduled
within 20 days.

(4) The hearing cfficer shall determine the 1liability
and responsibility, if any, of the obligor under the notice
and shall enter a final decision and order in accordance
with such determination.

{(5) If ¢the obligor fails to appear at the hearing or
fails to timely request a hearing, the hearing officer, upon
a showing of valid service, shall enter a decision and order
declaring the amount stated in the notice to be final.

{6) In a hearing to determine financial responsibility,
the monthly support responsibility wmust be determined in
accardance with the evidence presented and with reference to
the scale of suggested minimum contributions under 4§0-5-214.
The hearing officer is not limited to the amounts stated in
the notice,.

{7) Within 20 days of the hearing, the hearing officer
shall enter a final decison decision and order. The
determination of the hearing officer constitutes a final

agency decision, subject to judicial review under 40-5-251
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and the provisions of the Montana Administrative Procedure
Act.

(8) If a support order is established under this part,
any party may file a verified petition with the department
alleging facts constituting a material change of
circumstances. Upen the £iling of such petition, the
department shall issue an order to the nonpetiticning party
to appear and show cause why the decision previocusly entered
should not be prospectively modified. The order to appear
and show cause, together with a copy of the wverified
petition, wust be served by the petitioner upon all other
parties in the manner provided by this part. Upon teceipt of
proof of service, the department shall schedule a hearing
not less than 15 or more than 30 days from the date of
service, unleas extended for good cause shown. Prospective
modification may be ordered but only upon a showing of goed
cause and material change of circumstances.

{9) A support debt determined pursuant to this section
is subject to collection action without Further necessity of
action by the hearing officer.

{10}y A support debt or a support responsibility
determined under this part by reason of the obligor's
failure to request a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the

motion of an obligor, by the hearing officer within the time

-16- HB 923
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provided and upon a showing of any of the grounds enumerated
in the Montana Rules of Civil Procedure.

{11} Unless the hearing officer makes a written

exception under [section 16] er 40-5-411 and the exception

is included in the support order, every order establishing a

child support obligation, whether temporary or final, and

each modification of an existing child support order under

this part is enforceable by immediate or delinguency income

withholding, or both, under Title 40, chapter 5, part 4. A

support order that omits that provision or that provides for

a payment arrangement inconsistent with this section, is

nevertheless subject Lo withholding for the payment of

support without need for an amendment of the support crder

or for any further action by the hearing officer.

{12) For the purposes of income withholding provided for

in subsection (ll}, whenever the department establishes or

modifies a child support obligation, the department’'s order

must include a provision requiring the obligor, for as long

as_the department is providing support enforcement services,

to keep the department informed of the name and address of

the gbligor's current employer, whether the obligor has

access  to  health insurance through an employer or other

group, and, if so, the health insurance policy information.”

Section 4. Section 40-5-304, MCA, is amended to read:

"43-9-304. When child support payments caonsidered

-17- HB 921
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delinquent. {1} Nonpayment of child support required by any
order of a district court or by a similar order of a court
of another jurisdiction becomes delinquent under this part
when the amount owed is equal to 3 months of child support
payments.

{2} Child support payments may be considered delinguent
under this part only in reference to a court order setting
child suppoart payments.

{3) In the case of support orders not subject to

immediate income withholding under {section 16], including

cases in which the court or administrative authority has

made a finding of good cause or alternative arrangement, the

income of the obligor is subject to withholding under thig

part beqginning on_the date on_which the obligor is found to

be delinquent in the payment of support due under a support

order in an amount equal to at least 3 months' support

payments. Intervening agreements or orders establishing a

schedule for payment of delinguent support do not prevent

income withholding under this part. For the purposes of this

section, “alternative arrangement” has_ the meaning pravided

in [section 16{3})}({b)]."

Section 5. section 40-5-402, MCA, is amended to read:

"40-5-402. Purpose -- applicability. (1) The purpose of
this part is to provide a more effective and efficient way

to guarantee the support of dependent children by the person

-18- HB 923
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or persons primarily responsible [for such support by
enguring that the support of children is the highest
priority in the allccation of a responsible parent's income.

{2) This part applies to all supporkt obligations being

enforced or collected by the department of social and

rehabilitation services purgsuant to Title IV-D of the Social

Security Act.

{3) When the requirements of thig part are met, an

employer or other payor of income to a person having a

support obligation under a court or administrative order

must be directed to withhold from the person's income in an

amount sufficient to meet the support obligation and to

defray any arrearages that are due or may become due.

{4) Unless an exception under 40-5-411{4) is contained

in a support order, withholding of income is required under

this part without need For any amendment to the support

order involved or any action by the court or entity that

issued the support order even though the support order did

not address withholding or the support order provided for

other payment arrangements.

(5) Withholding, once commenced, applies to all current

and subsequent payors of income to a person obligated to pay

support until the withholding is terminated as provided by

this part.

(6) The provisions for income withholding under this
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part take precedence over any other law or court order,”

Section 6. sSection 40~5-403, MCA, is amended to read:
»40-5-403. Definitions. As used in this part, the
following definitions apply:

{1) "aAlternative arrangement” means a written agreement

signed by the obligor and obligee, and gsigned by the

department in the case of an assignment of rights under

53-2-613, that has been approved and entered in the record

of the court or administrative authority issuing or

modifying the support order.

t3¥(2} T"Department™ means the department of social and
rehabilitation services provided for in 2-15-2201.

+2¥{3) "Income" means any form of periodic payment to a
person, including earnings and wages. However, income does
not include:

{a) any amount required by law to be withheld, other
than creditor claims, includiné federal, state, and local
taxes and social security; and

(b} any amounts exempted from judgment, execution, or
attachment by federal or state law.

t33(4) rObligee™ means either a perscn to whom a duty
of support is owed or a public agency of this or another
state to which a person has assigned the right to receive
current and accrued support payments.

t43(5) "Obligor” means a person who owes a duty to make

=20~ HB 923
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payments under a support order.

¢54(6) "Payor™ means any payor of income to an obligor
on a periodic basis and includes any person, Eirm,
corporation, association, employer, trustee, political
subdivision, state agency, or any agent thereof, who is
subject to the jurisdiction of the courts of this state
under Rule 4B of the Montana Rules of Civil Procedure.

t63{7) "Support order” means an order of the district
court o©of the state of Montana, an order of a court of
appropriate jurisdiction of ancther state, an administrative
order established pursuant to proceedings under part 2 of
this chapter, or an order established by administrative
hearing process of an agency of another state with functions
similar to those of the department set forth in part 2 of
this chapter, that provides a set and determinable amount
for temporary or final periodic payment of €unds for the
sypport of a child. Support order further includes the
following:

{a) an order for reimbursement of public assistance
money paid by a public agency for the benefit of a minor
child;

{b) an order for maintenance to be paid to a former
spouse when the former spouse is the custodial parent of a
child for whom child support is awarded under the same

order; and
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{c) an order requiring payment of interest due on
unpaid judgments for child support.”
Saction 7. Ssection 40-S-411, MCA, is amended to read:

"40-5-411, #neeme Immediate income withholding. ¢ti}-—%€

an-—-obiigation———Eor-—sapperb——is--being-—enforced——by--the
department«putsuant-to-!it1e—§v-a-eé-the—seeiai-Seeurity-hct
and—ehe-obiigatien—has-been—eatnbiished—as—requfred--by—-}av
er~~adninistretive--preeessr--inco-e«-due-—or-—to—becone-due
within-this-skabe—te-the-obtigor-ia-subject--te--withhoalding
proecedures—under—this—part-i€:
taj--except--as—-provided——in—-40-4-204--and-40-6-1167-a
auppart—ebiigaeken——is——inieia&iy—-deereed--aad--ordered—«or
modified--afrer-——Jannary-——i7—-1998y--by--a-district-court—-or
administrative-precess;-regardiess-ef-wvhether-chitd--support
payments-are-in-arrears;—or
fb?-—the-obiigar—is—iound-ee-ove-a-eomhinationwef—unpaid
chiid-snppeet—undee—a-suppore—order-in—an—nmeunt-equai—ta—ef
tn--excess——of-—-i-—monthis-—suppert--payment: (1) Except as

provided in subsection {4), in the case of a child support

order, whether temporary or final, that is issued by a court

or administrative authority of this state after January 1,

199¢, the income of the obligor is subject to immediate

withholding under this part regardless of whether support

payments are in arrears.

(2) When-the-requirementa—of-this-part—have--been——mety
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the-—departmenty—-without--necessity--for--amendment—-of-the
support-order-or-further-ordes-by-a-court-or--other——entitys
shati-~tssue--an--order--directing-the-obltigerls-esmployer-or
other-payor-to-withhoid-and-detiver-to-che--department--such
amounr-of-the-obtigeris-income-as-witi-be-sufficient-to-meet
the--suppert--obkigarisn-imposed-by-the-support-order-and-te
defray-arrearagesy-i€-any;-dne~when--eha--withheiding--order

eakes—-piacer After October 1, 1991, when a support order of

another gtate is registered in Montana under the provisions

of 40-5-137 or other applicable law, the support obligation

is subject to immediate income withholding under this

section.
{3) The-provisions-for-income--withhotding--under--this
part--take-precedence-over-any-other-taw-or-conrt-orders The

department may direct the payor of income to the obligor to

commence the withholding of the obligor's income on:

ta} the effective date of the support order or the date

of reqgistration of the support order; or

{b) the date, if any, that the department becomes

authorized by law te provide child support enforcement

services.

t4) BAn obligor's income is not subject to immediate

withholding if the court or administrative authority that

issued or modified the support order Einds:

{a}] that there is good cause not to require immediate
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withholding; or

{b} that there is an alternative arvangement between

the parties for the payment of support that provides

sufficient security to _ ensure compliance with the

arrangement.
{5} For the purposes of subsection {4), any finding of

good cause not to require immediate income withholding must

be based on at least:

{a) a written determination and explanation by the

court or administrative authority as to why implementation

of immediate income withholding would not be in the best

interests of the child; and

(h) proof of timely payment of previously ordered

support in cases involving the modification of support

orders.

{6) Immediate withholding under this section terminates

only:
{aj] upon the conditions provided in 40-5-417; or

{(b) at the request of the obligor if:

(i) withholding has not been previcusly terminated _and

subsequently initiated under 40-5-412 because of a

delinguency; and

{(ii) and the obligor meets one of the exemptions under

subsection {4)."

Section B. Section 40-5-412, MCA, is amended to read:
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"40-5-412. Enitiation-of Delinguency income withholding
procedures. (1) In--a-ease-concerning-a-support—obiigation
referred-to-in-48-5-41i7-che--department--shati--immediacely
issue-——an—-order--under—-49-5-415-for-the-payment-of-current

support: In the case of support ocorders not subject to

immediate income withholding under 46-5-411, including cases

in which the court or administrative authority has made a

finding of good cauge or determines that an alternative

arrangement exists, the income of the obliger is subject to

withholding under this part beginning on the date on which

the obligor is found to owe unpaid support under the support

order in an amount equal to or in excess of 1 month's

support payment . Intervening Agreements or orders

establishing a schedule for payment of delinguent support do

not _prevent income withholding under this part.

{2) in-any-other-case;-the-department-ashati-monttocr-and
track-nti-support-payments-required-by-cthe-suppart-ardarc-3¢
at--any—-time-these-racords-indicate-thar-the-abligor-owes-a
combination-of-unpaid-suppart-equat-eo-or——in--exeean--of--%
monthlis-~suppert;--the-department-shati-commance-proceedings
to-initiate-withholding-of-the-shitgoris-tnecome-as--provided

tn-—this--pare+ Notwithstanding the provisions of subsection

(1), income withholding must be initiated, without regqard to

whether there is an arrearage, on the earliest of:

fa) the date the obligor requests that withholding
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begin; or
(b) at the request of the obligee if the obligor is

found, after an opportunity for hearing under 40-5-414, to

be delinguent under the terms of an alternative arrangement

for the payment of support.

{3) To accomplish the purpose of subsection ¢2}(1), the

department shall moniteor all support payments not otherwise

subject to immediate withholding. To facilitate monitoring,

the department by written notice to the obligor may direct
an obligor who does not owe unpaid child support equal to or
in excess of 1 month's support payment to pay all support
through the department, notwithstanding any court order
directing payments to be made to the obligee or clerk of
court.

{4) Whenever-an-obiligation-for-support-ia-paid——through
the---supperet-—-enforcement--and--coltections——unit-—-of--the
departmentr-the--department——must-—-forward--payment-—-to--the
abtigee——within—-10--days——of--che--departmentis—-recerpt-af

payment—from-the-obliger: The only basis for contesting

withholding under this section is a mistake of fact, which

includes a mistake:

(a) concerning the obligor's identity;

(b) concerning the existence of the support obligation;

(¢c) concerning the amount of support to be paid;

{d) in the determination that the delingquent support

-26~- HB 923



[ 8]

[S I . )

10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24
25

HB 0923/02

amounts owed are equal to or greater than 1 month's support
payment;

{e) in computation of delinguent support amounts owed:

{f) in the allegation that the obligor is in default of

an alternative agreement.”

Section 9. section 40-5-413, MCA, is amended to read:

"40-5-413. Notice of intent to withhold income. (1)
Prior to service of an initial order or a modification of an
existing order on the payor under 40-5-415, the department
shall serve upon the obligor a notice of the intended action
+f when:

(a) the--department--praviousiy-has-not-tssned-an-order
to-withhotd--and--ie-—has--determined-—the--obitger--owes-—-a
combination--of-—unpaid-—-suppore--equai-to-er-in-excess-of-1

monthts—-support income withholding is initiated under

40-5-412 because of a delinguency:

(b) additional arrearages have accrued subsequent to

the issuance of an order to withhold and the department

propeses to add those arrears to the withholding order; or

(c) immediate withholding has commenced for current
support and there are arrearages due for a period prior to

entry of the order to withhold that the department proposes

te add to the withholding otder.

{2) The notice must contain a statement:
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{a}y of the amount teo Dbe withheld, including a
computation showing the period and total amount of the
arrearages as of the date of the notice;

{b) that withholding applies to all current and
subsequent payors;

{cy of the obligor's right to a hearing under 40-5-414
to contest the implementation initiation of income
withheolding or modification of an existing order on the
ground that the intended action is not proper because of

mistake of fact, as provided in 4G-5-412{4); and

{d} of the period of time within which the obligoer must
request a hearing and that failure to request the hearing
within the time limit will result in income withholding
orders being served upon the payor for the amount stated in
the notice; and

{e) in those cases in_ which withholding is being

initiated at the request of an obligee without regard to

whether there is an arrearage as provided in 40-5-412(2), a

statement that the ocbligor can reguire the obligee toc appear

and show proof that the obligor is not meeting the terms of

the alternative arrangement.

{3) The notice must be served upon the obligor

personally or by certified mail."
Section 10, section 40-5-414, MCA, is amended to read:

"40-5-414. Hearing. (l} Phe To contest the withholding
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of income initiated under 40-5-412 because of a delinquency,

an obligor may within 10 days of being served with notice of

the-intended-naetion intent to withhold inccme under 40-5-413

file with the department a writtem request for an
administrative hearing to be held pursuant to the contested
case provisions of Title 2, chapter 4, part 6,

t24--¥n--a--case--inttiated--because-—-an--arrearage--has
acerued-—or--because--addicional-income-is—to-be-withhetd-to
satisfy-addicional--arrearages--and——in--which--the--obtigor
requests--a--hearing--within--the-time-attowedy;-the-intended
action-may-net-take-—-effect--untti--the--conciusion--af--the
hearing--or--the-date-of-the-hearing-if-the-oabligor-fatis-te
appear-at-a-scheduled-hearings

¢34(2) Venue for the administrative hearing may be in
the county where the obligor resides if the obligor resides
in this state, the county in which the payor or the payor's
agent is located, or the county in which the department or
any of its regional offices is located.

+43(3) The administrative hearing must be held by
teleconferencing methods unless the obligor or the
department expressly requests an in-person hearing before
the hearing examiner.

{4) 1If the obligor requests a hearing within the 10-day

period;
(a} the delinquency income withholding by the
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department must be stayed until conclusion of the hearing or

the date of the hearing if the obliqor fails to appear at

the scheduled hearing. If the obligor is only contesting an

arrearage amount and is not contesting withholding for

current support, income withholding for current support is

not stayed,
(b) the department shall, within 45 days of the service

of the notice of intent to withhold income, inform the

obligor of the hearing regults concerning whether income

withholding will take place.

{5) The department shall issue an order to withhold

income in accordance with 40-5-415 if:

{a}] the obligor fails toc file a written request for

hearing with the department within the specified 10-day

periocd;

(b} the obligor fails to appear at a scheduled hearing;

{c) the hearing officer determines from the evidence

that the obligor owes unpaid support equal to or in excess

2f 1 month's support obligation and the amount of arrearages

owing is determined and adjudged to be a fixed and certain

sum; or

{d} in cases in which income withholding is being

initiated at the request of an obligee without regard to

whether there is an arrearage, the hearing examiner

determines from the evidence that the obligor did not meet

-30- HB 923



[, B S )

(- -

10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

HE 6923/02

the terms of the alternative arrangement,

+54{6) For purposes of the hearing process, arrearages
of support must be computed on the basis of the amount owed
and unpaid on the date the obligor was served with the
notice of intent to withhold incomer-and-the-face-thab-the
obitgor-may-have-tater-paid-the-arrearage--dees--not—-remove
feom——the~-hearing-—examiner—-the--authority--te--direct-the

department-to-order-income-withhoiding. When the department

is enforcing a current support obligation, payment of the

arrearage after service of the notice is not a basis for not

initiating income withholding.

£6¥{7) In a case initiated because an arrearage has
accrued or because additional income is being withheld to
satisfy additional arrearages, the obligor, within 435 days
of service of the notice of intent to withhold income, must
be informed of the hearing decision on whether income
withholding will take place.

+73(8) If the obligor fails to request a hearing within
10 days or fails to appear at a scheduled hearing or if the
hearing examiner determines that the obligor owes a
combination of wunpaid support equal to or in excess of 1
month's support obligation, the department shall proceed
with the intended action in accordance with 40-5-415."

Section 11. sSection 40-5-415, MCA, is amended to read:

"40~5-415. Order to withhold income. (1) When the
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requirements of this part have been met, the department
shall immediateily serve an order or modification order to
withhold and deliver income upon any payot or combination of
payors, The order must:

tay direct the payor and successor payors to withhold
from the cobligor's income esach month the amount specified in
the order if sufficient funds are available;

(b) direct the payor to deliver the amount withheld to
the department in the same month in which the funds were
withheld;

[c} state that the crder is binding on the payor until
further notice by the department; and

(d) state the rights and duties of the payor under this
part; and

{e) include a statement that the obligor is required

under a support order to provide health insurance coverage

for the obligor's child, if appropriate.

{2) An order or modification order to withhold and
deliver the obligor's income made under this section is
binding upon the paycr immediately upon service of the order
upon the payor. Service of the order or modification order
to withhold may be made either personally or by certified
mail,

(3) Whenever there is more than one payor, the

department may, in its discretion, apportion the total
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amount to be withheld each month among payors.”

Section 12. Section 40-5-416, MCA, is amended to read:

"40-5-416. Determination of amount of income tao ba
withheld. (1) (a) Subject to the 1limitations provided in
subsection (2), the amount of funds to be withheld each
month from the cbligor's income must be the amount of money
necessary to pay current installments of Support as they
become due and payable.

(b)y If income is being withheld to satisfy an
arrearage, the amount of funds to be withheld must include
the greater of:

{i) the amount of wmoney that, when deducted in equal
amounts each month, will pay all outstanding support
arrearages and interest, if any, within 2 years: or

{ii) 25% of the obligor's income.

fe} If income is being withheld te-sariafy-an-arrearaqge

under this part, the department may allow a fee not to

exceed §5 each month, which may be withheld by the payor as
compensation Eor the administrative costs of each
withholding.

{2} The maximum amounts withheld from the obligor's

wages or salaries, including Ffees, may not exceed the

maximum amount permitted under section 303(b) of the federal
Consumer Credit Protection Act, 15 U.S.C. 1673(b}, as

amended.
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{3) At any time, if the obligor can show that
substantial hardship wiil result if the maximum permissaible
withholding is implemented or continued, the department for
cause shown may in its discretion determine a lesser amount
to be withheld each month in satisfaction of support
arrearages."”

Section 13. section 40-5-417, MCA, is amended to read:

~40-5-417. Modification or termination of withholding
orders. (1) The department may at any time modify the order
to withhold income to:

{a} reflect payment in full of the arrearages by income
withholding or otherwise;

(b} recognize an increase or decrease in the support
order; or

(c) indicate any other reason the amount to be withheld
is to be reduced or changed.

(2) If an arrearage occurs while the department is
collecting an amount of money necessary to pay current
installments of support as they become due and payable, the
department may adjust the amount of income reguired to be
withheld to also satisfy the arrearage, as provided in this
part.

(3) An income withholding order terminates only when
the department is no longer authorized under the law to

collect support or, when appropriate, services rendered

~34- HB 923



10
i1
12
13
14
15
16
17
18
19
20
21

22

23
24

25

HB 0923/02

under 40-5-203 have come to an end or when the obligation to

pay support is terminated and all arrearages are paid in

full, whichever occurs first.

{4) The payment in full of any arrearage amount may not

be the sole basis for termination of withholding as long as

there is a support obligation enforceable by the

department.”
Section 4. Section 40-5-421, MCA, is amended to read:
"40-5-421. Duties of payor. (1) A payor who has been
served with an order to withhold and deliver income shall
deduct the amount designated in the order beginning not
later than the first pay period that occurs after 14 days
from the service of the order. The payocr shall, within 10

working days of the date the obligor is paid, promptly

deliver the amount withheld to the department as directed by
the order or in accordance with any subsequent modification

of the order received from the department. The payor shall

include with the payment a statement indicating the date the

amount was withheld from the obligor's income.

t2y--if-the-obligoris-pay-periods-are--at--intervais--of
leas-than-i-menthr-the-paysr-may-withhold-an-equal-amount-at
each--pay--period-cumuiacively-sufficient-to-pay-the-monthiy
withhotding-as-directed-by-the-withholding-arders

+33¥(2) Whenever the payor is obligated to withhold

income Ffor more than one obligor, the payor may combine all
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amounts withheld into a single payment for that month with
the portion thereof which is attributable to each obligor
separately designated.

+4¥(3) Whenever there is more than one order for
withholding against a single obligor, the payor must comply
with the orders in the segquence in which they were served
upon the payor and must honor all withholding orders to the
extent that the total amount withheld from the obligor's
wages or salary does not exceed the limits set in 40-S5-416.

+53¥{4) The payor must promptly notify the department of
the termination of the obligor's employment or other source
of income and provide the obligor's last-known address and
the name and addreas of the obligor's new employer or other
source of income, Lf known to the payor.”

Section 15. sSection 40-5-4313, MCA, is amended to read:

"40-5-433. Additional duties of department in
interstate income withholding. tiy-Bntess—the-pubtic--ageney
ef--—the--foreign-—jurisdiction—-makes--appiication-—to--the
department—far—udditionai-aervieesr—the——depcrtnent--ia--nat
required*to-iocate—the-obiiger—or—to—iocnte-payors—eE—income
to-—the--obtigorr——if-the-appiication-for-interacate-service
provided—fof—én—40-5-43i—and-40-5—iaa—faits-te—pﬁovide-—thés
informatisn-—-or——-tha---information--is—-determined--to--be
inesrrects-the-department-may-return-the-appiicatien-withount

further-proceeding-under-this-parts
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t2¥(1l} IE the Jepartment determines that the obligor is
no longer employed in this state or no longer derives income
within this state, the department shall promptly notify the
agency which requested income withholding of the changes and
shall forward to that agency all information it has with
respect to the obligor's new address and the name and
address of the obiligor's new employer or other source of
income.

t3¥{2) The department shall promptly transmit payments
received on an income withholding order to the agency or
person designated in the interstate application.”

NEW SECTION. Section 16. Immediate income deductions.
(1) Motwithstanding any provision in this part requiring a
delinguency as a prerequisite to an order for income
deductions, except as provided in subsection (2), the
salaries and wages of a person obligated ta pay child
suppert by an order of a district court issued after October
i, 1991, are subject to an immediate deduction order under
40-5-308 on the effective date of the crder, regardless of
whether there is a delinguency.

(2} An obligor's salaries and wages are not subject to
deduction under this section in any case in which the
district court finds:

(a) that there 1is good cause not to require immediate

deduction; or
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(b) that there is an alternative arrangement between
the parties €for the payment of support that provides
sufficient gecurity to ensure compliance with the
arrangement.

{3} (a) For the purposes of subsection {(2), a f£finding
of good cause not to require imnmediate deduction must, at a
minimum, be based on:

{i) a written determination and explanation by the
district court as to why implementation of immediate
deductions is not in the best interests of the child; and

{ii) in cases involving the modification of support
orders, proof of timely payment of previously ordered
support.

{b) As used in subsection (2){b}. “alternative
arrangement” means a written agreement that is signed by the
obligor and obligee and, in cases in which there is an
assignment of support rights under 5131-2-613, signed by the
department of social and rehabilitation services, and that
has been approved and entered into the record by the
district court that issued or modified the support order.

{4) The clerk of court shall administer immediate
income deductions under this section. The clerk of court, at
any time after docketing the support order or modification
of a support order, at the request of the obligee, and

without need for amendment to the support order or for any
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further action by the district court, shall issue the order
for income deductions provided for by 40-5-308 for gservice
upon the obligor's employer. The deduction order must direct
the employer to promptly deliver the amount deducted tc the
clerk of court for distributien to the obligee.

{5) Wage deductions under this section may be
terminated only when:

{a) the obligation to pay support has terminated and
all arrearages are paid in Eull;

{b) the obligor reguests termination and the obligee
and obligor have entered into an alternative arrangement as
set forth in subsection (2)(b): or

{c) the department has superseded the deduction order
under authority of Title 40, chapter 5, part 4.

{6) IE a delinquency occurs subsequent to issuance of
an immediate deduction order or if arrearages cccur prior to
beginning the deductions, the arrearages may be added to the
deduction order only after compliance with the notice of
hearing reguirements of 40-5-305.

{7) (a) After October 1, 1991, whenever a support order
is registered as provided by 40-5-13T7 or other law, the
support order is subject to immediate orders to deduct
income under this section.

(by Withholding income under this section must be

imposed when an obligor has wages or salaries derived from
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within this state and the support order was issued in
another state.

{8) This section applies only to support orders that
are not being enforced by the department under Title IV-D of
the Social Security HAct. The withholding of income for
support orders being enforced by the department is provided
for in Title 40, chapter S, part 4, and those procedures, if
applicable, supersede the provisiona of this section.

Section 17. section 40-5-309, MCA, is amended to read:

=40-5-309. Amount to be deducted from income. ({1} The
amount of money to be deducted each pay period from the
obligor's income shall be:

(a) (i) the amount of money necessary to pay current
inatallments of child support as they become due and
payable; plus

{ii) the amount of money which, when deducted in equal
amounts each payday, will pay off all outstanding child
support payments delinguent within 2 years; or

{b) not less than 25% of the obligor's disposable
earnings but--may--ast--be--mere--than--the——maximum--amount
attowablie——by-federali-garnishment-taw-if-the-sum-provided-in
subsection-¢i}taj-exceeds-thac-amount.

(2) The district court may allow a fee of not to exceed
$5 per deduction, which the employer may deduct £from the

obligor's wages or salary for the expense of administering
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the deduction.

{3} The total amount to be deducted under subsections

{1) and {2) may not exceed the maximum amount permitted

under gection 303(b) of the Consumer Credit Protection Act,

15 U.8§.C. 1673(b}), as amended.

£3¥(4) ©he Except as provided in [section 16), the

child support income deduction shall cease when there is no
past—due <c¢hild support owing unless the district court
orders continued income deductions for payment of child
support inatallments as they become due and payable.™

HEW SECTION. Section 18. Health insurance coverage —-
order of enrollment. (1) Whenever the obligor is required by
a court or administrative order or is reguired under
40-5-208{1) (b} to provide health insurance coverage for a
child and the obligor fails to provide the coverage or lets
it lapse, the department may enforce the obligation under
this section if a payor of income to an ocbligor has a health
insurance plan which can be extended to cover the obligor‘s
child.

(2) (a) Prior to service of an 4initial order of
enroliment on a payor, the department shall serve the
cbligor a notice of its intent to order an enrollment, by
certified mail or by personal service,

(b} Within 20 days after service of the notice, the

obligor may provide written proof to the department that
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health insurance coverage for the child has been obtained or
applied Ffor. If proof ls received by the department within
20 days after service, further action may not be taken by
the department except in the event of a lapse of coverage as
provided in subsection (3). 1If proof of health insurance
coverage is not timely received by the department, an order
of enrcollment may be issued in accordance with subsection
{3).

{3} If the obligor fails to timely provide proof of
coverage or if after timely prcof of coverage the obligor
lets the coverage lapse, the department may, without further
notice to the obligor, serve an order of enrollment on the
payor. The payor may be the same payor who is subject to an
order to withhold under this part or any other payor or
subsequent payor.

(4) (a) Upon receipt of an order of enrcliment, the
payor shall respond to the department within 20 days and
confirm that the child:

ti) has been enrolled in the health insurance plan;

{ii} will be enrolled in the next enrollment period; or

{iii) cannot be covered because the child resides
outside the plan’'s service area or the contracted terms of
the plan do not permit an extension of coverage to the

child.

(b} Upon enrcllment of the child, the payor shall
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withhold from the obligor's income an amount equal to the
required premium, if any, and apply the withheld amount to
the premium as necessary.

(cy If more than one plan is offered by the payor and
each plan may be extended to the child, the child must be
enrclled in the same plan as the obligor. If the obligor's
plan does not provide coverage that is accessible to the
child, the child must be enrolled in the least expensive
plan available to the obligor.

(d) Once an initial order of enrollment is authorized
under this section, the authority to issue orders to
subsequent payors and to bind payors to the orders
terminates only when:

(i) the department is no longer providing enforcement
services;

(1i) the obligation to provide health insurance coverage
is terminated according to law; or

{iii) the department finds under subsection (5) that the
premium charged to the obligor is not reasonable under the
circumstances of the obligor's case.

(e} A payor served with an order of enrollment shall
inform the department of the name of the health insurance
coverage provider or insurer and the extent of the coverage.

The payor shall make available to the department or obligee

any necessary claim forms or enrollment membership cards. If
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coverage is terminated for any reason, the payor shall
inform the department of the termination within 20 days of
the termination date.

(3) (a) Whenever an obligor is being charged with a
premium under subsection {3) and the obligor believes the
amount of the premium tc be unreasonable under the
circumstances, the obligor may make a written request to the
department for an administrative hearing to determine the
reasonableness of the premium charge.

(b) The department shall schedule the hearing within 20
days after receipt of the obligor‘s request. The hearing
must be conducted by telephone conferencing methods unless
the hearing officer determines an in-perscn hearing is
appropriate.

(c) If the hearing officer finds that the premium
charged the obligor is causing an undue hardship on the
obliger or the child, the department shall withdraw any
order of enrollment served on a payor. A withdrawal is
temporary and remains in effect only until a significant
change in circumatances occurs, such as an improvement in
the obligor's ability to pay the premium or an increase in
the child’'s need €for health insurance coverage. Upon a
change of circumstances, the department may again serve the
order of enrollment on the payor. After service of the

order, the cbligor may reguest an administrative hearing to
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determine the reasonableness of premiums consldering the new
circumstances.

fdy If the hearing ecfficer finds that the premium is
reasonable under the circumstances, the obligor may not
request any further hearings wunder this subsection (5}
unless there is a significant change in circumstances from
that existing at the time the finding was made.

(6 A notice under thig section may be combined with a
notice of intent to withhold income under 40-5-413 or with
any other notice served on an obligor under part 2 of this
chapter.

(7} This section may not be construed to limit the
right of an obligee or the department to bring any other
action available under the law to enforce an obligation to
provide health insurance coverage for a child.

(8) This section may not be construed to require a
health maintenance organization, health care service
provider, or insurer to extend coverage toc a child who
resides outside its service area or to deviate from
contractual provisions and restrictions.

{9) An obligor whose c¢hild is enrolled in a health
insurance plan under this section shall cooperate with the
insurer, health care service provider, department, and
child's custodian to obtain and use the health insurance

plan.
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NEW SECTION, Section 19. Liability of payor -
penaltiea. (1) A payor is liable for a fine of up to $1.000
for each instance in which the payor €£ails or refuses,
within 20 days of receipt of an order of enrcllment, to:

(a) enroll the obligor's child in the health insurance
plan; or

(b} make a written respcnse to the department, atating
that the child:

(i} will be enrclled in the next available open
enrollment period: or

(ii) cannot be covered and explaining the reasons why
coverage cannot be provided.

{2} A payor who enrolls a child in a health insurance
plan in compliance with an order of enrcllment under
{section 18] is exempt from any liability t¢ the obligor
that may result from the enrollment.

NEW SECTION. Section 20. Health insurance coverage ——
notice of intent to purchase. {1} The department may serve a
notice of intent to purchase health insurance coverage on an
obligor by certified mail or personal service, when:

{a) the obligor is ordered by a court or administrative
order or is required under 40-5-208(1)(b) to provide health
insﬁrance coverage for a child;

{b) the obligor fails to provide such coverage or lets

it lapse:
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{c} there is no payor upon whom an order of enrcllment
under [(sectjion 18} is applicable; and

(d) the child is currently eligible for medical
assistance benefits under Title 53.

{2) The notice must specify the type and cost of the
proposed health insurance coverage. Within 20 daya of the
date of service of the notice, the obligor shall:

(a) provide written proof to the department that the
obligor haa either applied for or obtained coverage
accessible to the child; or

{b} regquest an administrative hearing to show that the
proposed purchase of coverage and the premium chargeable to
the obligor will cause undue hardship.

{3} If a hearing is requested, the department shall
achedule the hearing within 20 days of the receipt of the
request. The hearing must be held by telephone conferencing
methods unless the hearing officer determines that an
in-perscn hearing is appropriate.

{4) If the obliger fails to timely provide written
proof of coverage or if the hearing officer finds that the
proposed purchase of coverage will not cause an undue
hardship on the obligor, the department shall purchase the
health insurance coverage specified in the notice. The
amount of the premium may be added to the obligor's child

su rt debt and may be collected without further notice b
ppo Y ¥y
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income withholding under this part or by any other remedy
available to the department.

(5) Health insurance coverage purchased under this
section must be continued by the department until:

(a) the child is no longer eligible for medical
assistance benefits;

{b)} the cobligor is no longer responsible under the law
for providing coverage far the child;

{c) the obligor provides written prcof to the
department that other coverage accessible to the child has
been obtained: or

(d} relief is granted under suhsection (6}.

{6) (a) If a change of circumstances occurs after
health insurance coverage is purchased and the obligor
believes the change makes the provision of health insurance
coverage an undue hardship, the obligor may make a written
request for an administrative hearing to reconsider the
matter of continuing to purchase coverage.

(b) I1If a hearing is reguested, the department shall
schedule the hearing within 20 days of the receipt of the
request. The hearing must be ceonducted by telephone
conferencing methods unless the hearing officer determines
that an in-petson hearing is appropriate.

(c) 1If the hearing officer finds that the continued

purchase of coverage will cause undue hardship on the
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obligor, the department shall terminate the coverage.

(d) If the hearing officer £finds that the continued
purchase of coverage will not cause undue hardship, the
department shall continue to purchase the coverage, as
appropriate, under the provisions of subsection (5).

{7) An obligor whese child is enrolled in a health
insurance plan under this section shall cooperate with the
insurer, health care provider, department, and child's
custodian to obtain and use the health insurance plan.

NEW SECTION. Saection 21. payors to provide information
-- exemption from liability. (1) For the purposes of this
part, upon written regquest by the department, a payor or
former payor and any labor union of which the obligor is or
may have been a member shall provide the department with the
following information, if known, regarding the obligor:

(a} last-known residential address;

(b) social security number:

{c) dates of employment or union membership;

{d) amounts of wages, salaries, commissions, and other
earnings paid to the obligor during any pericd when the
department provided support enfcrcement services; and

{e) whether health insurance coverage is o©Or was
available to the obligor through the payor or union and, if

s0:

(i} the name of the insurer or health care provider:
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(ii) the policy numbers or other identifiers; and

(iii) the persons covered.

{2) A payor who discloses information to the department
in compliance with this section is exempt from any liabllity
to the obligor that may result from such disclosure.

NEW SECTION. Section 22. Repealer. Section 40-5-425,
MCA, is repealed.

MEW SECTION. Section 23. codification instruction. (1)
[Section 18] is intended to be codified as an integral part
of Title 40, chapter 5, part 3, and the provisions of Title
40, chapter 5., part 3, apply to {section 16}.

(2) [Sections 18 through 21} are intended to be
codified as an integral part of Title 40, chapter 5, part 4,
and the provisions of Title 40, chapter 5, part 4, apply to
{sections 18 through 211}.

NEW SECTION. Section 24. Severability. If a part of
{this act] is invalid, all valid parts that are severable
from the Iinvalid part remain in effect. If a part of {this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applicaticns that are

severable from the invalid applications.

NEW SECTION. SECTION 25, EFFECTIVE DATE. (THIS ACT)

15 EFFECTIVE ON PASSAGE AND APPROVAL.

-End-
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