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S/  BILL NO. 20757
LY O i -

BY REQUEST OF THE.DEPARTMENT QF

INTRODUCED BY

SOCIAL AND REHABILITATION SERVICES
A BILL FOR AN ACT ENTITLED: "AN ACT TO CREATE AN
ADMINISTRATIVE PROCEDURE FOR PERIODICALLY MODIFYING CHILD
SUPPORT ORDERS; AND AMENDING SECTIONS 40-4-204, 40-5-201,

40-5-226, AND 40-6-116, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION, Section 1. Registration of support
orders. (1) The department shall establish and maintain a
support order registry,

{2) The registry must contain the support orders issued
by the department.

(3) In an IV-D case, the department shall, upon the
request of the obligor or the obligee, or may register a
support order of a district court of this state or a support
order of a court or administrative agency of another state
with jurisdiction to enter the order. A certified copy of
the order to be registered must accompany the written
request for registration.

{4) Upon registration, the support order must be

treated in the same manner and have the same effect as a
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support order issued by the department, and an abstract of
the order may be filed under the provisions of 40-5-227.
Review of the order under [section 2] is available only when
the department is providing child support enforcement

services for the order.

NEW SECTION. Section 2. application for review of

child support orders. (1) Upon the application of the
department, the obligor, or the obligee, a hearing officer
appointed pursuant to ({section 3} shall review support
orders filed with the support order registry. The purpose of
the review is to determine whether the support order should
be modified in accordance with the guidelines.

{2) Jurisdiction to conduct the review and to issue a
modifying order under [section 3] is authorized when:

{a) the obligor and the obligee reside in this state;

{b) Jjurisdiction can be obtained as provided under
40-4-210; or

(c) the obligor resides in this state and the
department is providing IV-D enforcement services for the
order.

{3) Jurisdiction to review a child support order under
this section does not confer Jjurisdiction for any other
purpose, such as custody or visitation disputes.

{4) Criteria constituting sufficient grounds for review

of a child support order include:

-2-
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{(a) inconsistency with this state's guidelines, unless
the inconsistency is considered negligible under department
rules; or

(b) availability of health insurance coverage to the
obligor's chiid through the obligor's employment or other
group insurance.

(5) The department shall make available procedures and
forms that alliow the obligor or the cbligee to complete the
review process without legal counsel.

NEW SECTION. Section 3. Adminiptrative review of child
support orders —— modifying orders. (1) A review application
setting forth facts meeting any of the criteria for review
of a child support order established in [section 2] must be
scheduled for an administrative hearing, and a hearing
officer must be appointed by the department. Unless the
hearing officer determines under rules of the department
that an in-person hearing is necessary, the hearing must be
conducted by telephone conference. The order scheduling the
hearing must be served on the obligor and the obligee at
least 60 days before the hearing. The order must include the
following information as an exception to 2-4-601:

(a) the date and. time for the hearing: and, if
appropriate, the place for the hearing;

(b) a statement of the purpose, obkjectives, and

possible consequences of the review;
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{¢) a statement of the right of the obligor and the
obhligee to request the hearing officer to issue subpoenas
compelling the appearance of witnesses and thée production of
documents for the hearing; and

{d) a reqguiremént that the obligor and the obligee
provide the hearing officer with telephone numbers at which
they and their witnessés may be contacted for the hearing.

{2) The hearing officer mday issue an order commanding
the cobligor or the obligee, or both, to produce financial
information. The order must be personally served with the
order scheduling the hearing. The hearing officer may also
issuye subpoenas ordering the deépartment or other parties to
produce inFormation in their possession about the obligor
and the obligee that may be reasonably necessary for
application of the guidelines, Any information so obtained
by the hearing officer must be provided to the department
and other parties prior to the hearing.

{3} The requested modification of the order must be
determined on the évidence submitted to the hearing officer
under the following conditions:

(a) If an applicant othér than the department fails to
provide a telephone number £6r the Hearing or fails to be at
the number ptovided when telephoned fcor the hearing, the
failure is considered a withdrawal of the application.

(b) If a party oaother than the applicant fails to

_.4_
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provide a telephone number for the hearing or fails tec be at
the number provided when telephoned for the hearing, the
failure is considered to mean that the party does not oppose
the modification.

{c) If rthe department is the applicant and if either
the obligor or the obligee, or both, fails tc provide a
telephone number for the hearing or fails to be at the
number provided when telephoned for the hearing, the failure
is considered an admission that the party or parties do not
ocppose the modification.

{4) An order entered under the circumstances described
in subsection {3)(a), {3)(b), or {3)(c) becomes final within
10 days of issuance unless a party provides the hearing
officer an affidavit showing goocd cause for failure to
provide a telephone number or failure to be available for
the hearing when telephoned.

(5) A provision of law may not be construed tc mean
that an obligor or an obligee is a client of the department,
and the department is not considered a party to the action.

(6) (a) In addition to the powers and duties provided
by other law, the hearing officer shall, to ensure the
equitable determination of a support obligation, during a
review hearing:

(i) question witnesses in a nonadversarial manner to

elicit full disclosure of all pertinent facts:
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(ii) introduce evidence on behalf of the parties;

(ili) apply the guidelines to the facts elicited £from
the hearing; and

{iv) inquire as to any circumstances that may require
variance from the gquidelines.

(b) If a party is represented by legal counsel, the
hearing officer may allow the counsel to present that
party's case.

(7) The hearing officer shall determine a support
obligation in accordance with the guidelines and shall issue
a modifying order. If the hearing officer determines that
the difference between the existing support order and the
amount determined under the quidelines is neqgligible under
rules issued by the department, the modifying order may not
change the amount of the support obligation, Even though the
review may indicate that a modification of the support
obligation is appropriate, the department may not modify the
support order if the hearing officer determines, after the
review hearing, that to do so would not be in the best
interests of the child under the rules issued by the
department. An increase in child support is presumed to be
in the best interests of the child unless, after a review
hearing, either the obligor or the obligee demonstrates it
would not be in the best interests of the child. The

modifying order must prospectively modify the underlying

-6-
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support order from the date of service of the order
scheduling the hcaring.

{8) The hearing officer shall make a written
determination whether health insurance is available to the
child o©of the obligor through the obligor's employment or
cther group insurance. If the hearing ocfficer determines
health insurance is available to the child of the ocbligor,
the hearing officer shall issue a modifying order that
requires the obligor to obtain and keep health insurance for
the child. If the hearing officer determines that health
insurance is not available to the child of the obligor, he
shall issue a modifying order containing the notices
provided in subsection {9). &An order to provide health
insurance is presumed to be in the best interests of the
child unless, after a review hearing, either the cbligor or
the obligee demonstrates it would not be in the best
interests of the child.

(9) In additicn to complying with other reguirements of
law, the modifying order must include the following notices
and warnings:

{a) that the obligor shall keep the department informed
of the name and address of his current employer and
information on health insurance avalilable to the cbligor
through the obligor's employment or other group insurance;

{b) that the obligor shall obtain and keep health

_7_
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insurance for the child of the obligor whenever it is
avajilable through the obligor's employment or other group
insurance; and

{c) that the modifying order is subject to future
administrative review and modification by the department
upoii  the request of the department or a party under
[sections 1 through 3] when the department is providing
services under IV-D.

{10) Orders entered under this section are final agency
decisions, subject to judicial review pursuant to the
Montana Administrative Procedure Act. All orders entered
under this section must notify the parties that the crder is
subject to judicial review under Title 2, chapter 4, part 7.

(11) The parties to the support order and the department
when it is providing services under IV-D may enforce the
support order or modify that order independently, as
provided in 40-4-208 and 53-2-613{4)(4).

Section 4. section 40-4-204, MCA, is amended to read:

“40-4-204. Child support -- orders to address health
insurance -- automatic withholding of child support. (1) In
a proceeding for dissolution of marriage, legal separation,
maintenance, or child support, the caourt shall order either
or both parents owing a duty of support to a child to pay an
amount reasonable or necessary for his suppert, without

regard to marital misconduct.

-8-
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{2) The court shall consider all relevant factors,
incliuding:

{a} the financial resources of the child:;

{b) the financial resources of the custodial parent;

{c) the standard of living the child would have enjoyed
had the marriage not been dissoived;

(d) the physical and emotional condition of the c¢hild
and his educational and medical needs;

{e) the financial resources and needs aof the
noncustodial parent;

({f) the age of the child;

{(g) the cost of day care for the child;

{h} any custody arrangement that is ordered or decided
upon; and

{i} the needs of any person, other than the child, whom
either parent is legally obligated to suppeort.

(3) (a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convincing evidence that the application ¢of the standards
and guidelines is unjust to the child or to any of the

parties or is inappropriate in that particular case.
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{by If the court does not apply these standards and
guidelines to determine child support, it shall state its
reasons for finding that the application of such standards
and guidelines is unjust to the child or a party or 1is
inappropriate in that particular case.

{c} If the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

(4) Each district court judgment, decree, or order
establishing a £final child support cbligation under this
title and each modification of a £final order for child
support must include a provision addressing health insurance
coverage in the following cases:

(a) If either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment,
decree, or order may contain a provision requiring that
coverage for the child or children be continued or obtained.

(b) In the event that health insurance required in a
child support judgment, decree, or order becomes unavailable
to the party who is to provide it, through loss or change of
employment or otherwise, that party must, in the absence of

an agreement to the contrary. obtain comparable insurance or

-10-
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request that the court modify the requirement.

{c) BAll temorary c¢hild support orders must contain a
provisian reguiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending final disposition o©f the
case.

{d} The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

(e} Unless otherwise provided in the decree, the health
cate coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

(5) (a) Except as provided in subsection (5})}(b}, each
district court judgment, decree, or order establishing a
child support obligation under this title, whether temporary
or final, and each modification of an existing child support
order must:

(i) provide that the amount of child support must be
withheld from the obligor's income and paid to the
department pursuant to procedures established by the
department under Title 40, chapter 5, part 4; and

(ii) include the obligor's social security number and
the name and address of the obligor's employer and of any

other payor of income tc the obligor.
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(b) 1Income is not subject to automatic withholding if:

{i) the obligee or obligor demonstrates and the court
finds that there is good cause not to regquire automatic
income withholding; or

{ii) the obligee and obligor agree in writing to an
alternative arrangement regarding the payment of child
support that provides sufficient security to ensure
compliance with their agreement. The security is in addition
to the child support obligation.

(c) When a judgment, decree, or order for child support
is entered or modified and automatic income withholding is
ordered, an obligee who is not a recipient of public
assistance shall apply for the support enforcement services
of the department pursuant to Title 1IV-D of the Social
Security Act for the collection of support through automatic
income withholding under Title 40, chapter 5, part 4. The
department shall accept the application. Pending an
application, the department shall immediately implement
automatic income withholding and hold any amounts collected
in trust for the obligee until the obligee makes
application.

(d) when automatic income withholding is ordered under
subsection (3)(a), the clerk of court shall immediately
forward a copy of the order to the department,

(e) If an obligor is not subject to income withholding

_lzu
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or is exempted from income withholding, the district court
judgment or order must include a warning statement that if
the obligor is delinguent in the payment of support, the
obligor's income may be subject to income withholding
procedures under Title 40, chapter 5, part 3 or 4. Failure
to include a warning statement in a judgment or order does
not preclude the use of withholding procedures.

(6) If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustedial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208. PFailure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

{7) Each district court judgment, decree, or order

establishing a final child support obligation under this

part and each modification of a final order for child

support must contain a statement that the order is subject

to review and modification by the department of social and

rehabilitation services upon the request of the department

or a party under [sections } threugh 3] when the department

is providing services wunder Title IV-D of the Social
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Security Act for the enforcement of the order."”

Section B. section 40-5-201, MCA, is amended to read:

“30-5-201. Definitions. As used in this part, the
following definitions apply:

(1) "Alleged father" means a man who is alleged to have
engaged in sexual intercourse with a child's mother during a
possible time of conception of the child ar a man who is
presumed to be a child's £father under the provisiocns of
40-6-105,

(2) "Child" means any person under 18 years of age who
is not otherwise emancipated, self-supporting, married, or a
member of the armed forces of the United States and for
whom:

{a) support rights are assigned under 53-2-613;

{b) a public assistance payment has been made;

{c] the department 1is providing support enforcement
services under 40-5-203; or

{dy the department has received a referral for
interstate services from an agency of another state under
the provisions of the Uniform Reciprocal Enforcement of
Support Act or under Title IV-D of the Social Security Act.

(3) “Department”™ means the department of social and
rehabilitation services.

{4) "Director" means the director of the department of

social and rehabilitation services or his authorized
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representative.

{5) "Guidelines" means the child support quidelines

adopted pursuant to 40-5-209.

{6) "Hearing officer” or "hearing examiner"” means the

hearing officer appointed by the department for the purposes

of Lhis chapter.

t5¥{7) “Need" means the necessary costs of food,
clothing, shelter, and medical care for the support of a
child or children.

t6¥(8) "Obligee" means:

{a) a person to whom a duty of support is owed and who
is receiving support enforcement services under this part;
or

{b) a public agency of this or another state having the
right to receive curreat or accrued support payments.

t¥3({9) "Obligor" means a person, including an alleged
father, who owes a duty of suppere.

+8+{10) "Parent" means the natural or adoptive parent of
a child.

+9¥(11) “Paternity blood test” means a test that
demonstrates through examination of genetic markers either
that an alleged father is not the natural father of a c¢hild
or that there is a probability that an alleged father is the
natural father of a child. Paternity blood tests may include

but are not limited to the human leukocyte antigen test and
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DNA probe technology.

+383(12) "Public assistance” means any type of monetary
or other assistance for a child, including medical and
foster care benefits. The term includes payments to meet the
needs of a relative with whom the child is living, if
assistance has been furnished with respect to the child by a
state or county agency of this state or any other state.

£33¥(13) "Support debt" or “support obligation" means
the amount created by:

(a) the failure to provide support to a child under the
laws of this or any other state or a support order; or

(b) a support order for spousal maintenance if the
judgment or order requiring payment of maintenance also
contains a judgment or order requiring payment of child
support for a child of whom the person awarded maintenance
is the custodial parent.

t32¥(14) “"Support corder” means an order providing a
determinable amount for temporary or final periodic payment
of funds for the support of a child, that is issued by:

{a) a distriect court of this state;

{b}) a court of apprapriate Jjurisdiction of another
state;

{c) an administrative agency pursuant to proceedings
under this part; or

{d) an administrative agency of another state with a

-16-—
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hearing function and process similar to those of the
department under this part.

t%3¥(15) "IV-D" means the provisions of Title IV-D of
the Social Security Act and the regulations promulgated
thereunder,"

Section 6. section 40-5-226, MCA, is amended to read:

"40-9-226. Administrative hearing -- nature —- place -—
time -- determinations -- failure &t¢ appear -- entry of
Einal decision and order. (1) The administrative hearing is
defined as a "contested case®.

(2) At the discretion of the hearing officer, the
administrative hearing may be held:

(a) in the county of residence or other county
convenient to the obligor or cobligee; or

(b) in the county in which the department or any of its
offices are located.

{3) If a hearing is requested, it must be scheduled
within 20 days.

(4) The hearing officer shall determine the 1liability
and responsibility, if any, of the obligor under the notice
and shall enter a final decision and order in accordance
with such determination.

(5) If the obligor fails to appear at the hearing or
fails to timely request a hearing, the hearing officer, upon

a showing of valid service, shall enter a decision and order

-17-
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declaring the amount stated in the notice to be final.

{6} In a hearing to determine financial responsibility,
the monthly support responsibility must be determined in
accordance with the evidence presented and with reference to
the scale of suggested minimum contributions under 40-5-214.
The hearing officer is not limited to the amounts stated in
the notice.

{(7) Within 20 days of the hearing, the hearing officer
shall enter a final deeisen decision and order. The
determination of the hearing officer constitutes a final
agency decision, subject to judicial review under 40-5-253
and the provisions of the Montana Administrative Procedure
Act.

t83-—-if--a-support-order-is-estabiished-under-this-pares
any-party-may-fite-a-verified-petition-with--the--department
alieging-—-facta-—-coanstituting———a-——materiati—-—change——--of
circumatancess-——tpon-—-the——filing-—of--such--petitiony;--the
department-shali-issne-an-srder—to-the-nonpetitioning--party
to-appear-and-show-cause-why-the-decitsion-previousiy-encered
sheutd--net--pe~--prospectively-modified:-Phe-arder-to-appear
and-shaw--cause;--together--with--a--copy--of--the--verified
petitiony--must--be--served-by-the-petitioner-upon-ati-other
parties—in-the-manner-provided-hy-this-part--Upon-receipt-of
proof-of-service;-the-department-shail--schedute—-a--hearing

net-—tess-—than--i5--or--more-~ehan-30-days-£frem-the-date-of
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service;-uniess—extended-far-goad-cause--shownr--Prospective
modification~-may -be-ordered-but-aniy-upon-a-shewing-af-gand
canse-and-material-change-of-circunstances:

(8) A support order entered under this part must

contain a statement that the order is subject ko review and

modification by the department upon the reguest of the

department or a party under [sections 1 through 3] when the

department is providing services under IV-D for the

enforcement of the order.

(9) A support debt determined pursuant to this section
is subject to collection action without further necessity of
action by the hearing officer.

{10} A support debt or a support responsibility
determined under this part by reason of the obligor's
failure to reqguest a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the
motion of an obligor, by the hearing officer within the time
provided and upon a showing of any of the grounds enumerated
in the Montana Rules of Civil Procedure.”

Section 7. Section 40-6-116, MCA, is amended to read:

*40-6-116. Judgment or order. {l) The judgment or order
of the court determining the existence or nonexistence of
the parent and child relationship is determinative for all
purposes.

(2) If the judgment or order of the court 1is at

-19-
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variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
a40-6-123.

{3) (a) The judgment or order may contain any other
provision directed against the appropriate party to the
proceeding concerning the custody and guardianship of the
child, visitation privileges with the child, the furnishing
of bond or other security for the payment of the judgment,
or any other matter in the best interest of the child.

(b) Except when the financial responsibility of a
responsible parent is in the process of being determined
pursuant to the administrative procedure provided in
40-5-225, the judgment or order must contain a provision
concerning the duty of child support,

{c) The judgment or order may direct the father to pay
the reasonable expenses of the mother's pregnancy and
confinement,

(4) {a) Support judgments or orders ordinarily shall be
for periodic payments which may vary in amount,

{b) In the best interest of the child, a lump-sum
payment or the purchase of an annuity may be ordered in lieu
of periodic payments of support.

{c)} The court may limit the fdther's liability For past
support of the ¢hild to the proportion of the expenses
alréady incurred that the court deéms just.

/
-20-
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{5) In determining the amcunt to be paid by a parent
for support of the chiid and the period during which the
duty of support is owed, a court enforcing the obligaticn of
support shall consider all relevant facts, including:

(a) the needs of the child, including his medical
needs;

{b) the standard of 1living and circumstances of the
parents;

(c) the relative financial means of the parents;

(d) the earning ability of the parents;

{e} the need and capacity of the child for education,
including higher education:

(£} the age of the child;

(g) the financial resources and the earning ability of
the child:

{h) the responsibility of the parents for the support
of others:

(i) the value of services contributed by the cuatodial
parent;

{j) the cost of day care for the child; and

{k} any custody arrangement that is ordered or decided
upon.

(&) {a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the

child support obligation by applying the standards in this
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section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by c¢lear and
convincing evidence that the application of the standards
and guidelines is unjust to the child or teo any of the
parties or is inappropriate in that particular case.

{b) If the court does not apply these standards and
guidelines to determine child support, it shall state its
reasons for finding that the application of such standards
and guidelines is unjust to the child or a party or is
inappropriate in that particular case. ‘

(c}) IEf the court does not order a parent owing a duty
of support tc a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

(7) The judgment or order concerning child support and
each modification of a judgment or order for child support
must include a provision addressing health insurance
coverage in the following cases:

(a) If either wparty has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment
or order may contain a provision requiring that coverage for

the child or children be continued or obtained.

_22_
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(b) In the event that health insurance required in a
child support ju: gment or order becomes unavailable to the
party who 1is to provide it, through loss or change of
employment or otherwise, that party shall, in the absence of
an agreement to the contrary, cbtain comparable insurance or
request that the court modify the requirement.

{(c) The parties may by written agreement provide for
the health care coverage reguired by this section, subject
to the approval of the court.

{d) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

{(B) (a) Except as provided in subsection {8)(b), each
district court judgment or order establishing a child
support obligation under this part, whether temporary or
final, and each medification of an existing child support
order must:

(i) provide that the amount of child support must be
withheld from the obligor's income and paid to the
department pucsuant to procedures established by the
department under Title 40, chapter 5, part 4; and

(ii) include the obligor's social security number and
the name and address of the obligor's employer and of any

other payor of income to the obligor.
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{b) Income is not subject to automatic withholding if:

{i) the obligee or obligor demonstrates and the court
finds that there is good cause not to require automatic
income withholding; or

(ii) the obligee and obligor agree in writing to an
alternative arrangement regarding the payment of child
support that provides sufficient security to ensure
compliance with their agreement. The security is in addition
to the child support obligation.

(c) When a judgment or order Efor child support is
entered or modified and automatic income withholding is
ordered, an obligee who is not a recipient of public
assistance shall apply for the support enforcement services
of the department pursuant to Title IV-D of the Social
Security Act for the collection of support through automatic
income withholding under Title 40, chapter 5, part 4. The
department shall accept the application. Pending an
application, the department shall immediately implement
automatic income withholding and hold any amounts collected
in trust for the obligee wuntil the obligee makes
application.

(d) When automatic income withholding is ordered under
subsection (8)(a), the clerk of court shall immediately
forward a copy of the order to the department.

{9} 1If the department of social and rehabilitation
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services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208. Pailure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

(10} Each district court judgment, decree, or corder

establishing a final child support obligation under this

part and each modification of a final order for child

support must contain a statement that the order is subject

to review and modification by the department of social and

rehabilitation services upon the request of the department

or a party under [sections 1 through 3] when the department

is providing services under Title IV-D of the Social

Security Act for the enforcement of the order.”

HEW SECTICN. Section B. codification instruction,
[Sections 1 through 3] are intended to be codified as an
integral part of Title 40, chapter 5, part 2, and the
provisions of Title 40, chapter 5, part 2, apply to
[sections 1 through 13].

—-End-
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In compliance with a written request, there is hereby submitted a Fiscal Note for HBO03S22, as introduced.

DESCRIPTION OF PROPCOSED LEGISLATION:

An act to create an administrative procedure for periocdically medifying child support orders.

ASSUMPTIONS:

1.

oS

The executive budget recommendaticn for the Child Support Enforcement Division (CSED) includes funding needed to proceed
with this propcsed legislation.

The number of cases to be reviewed for modificaticn prior to Oct. 1, 1993, is based upon the number of open IV-D cases
with current support orders as of Dec. 30, 1920 (6,728%). The federal Office of Child Support Enforcement has required
review of all cases for modification be complete by Oct. 1, 1993, and all cases be reviewed every three years after that

date. Additional reviews will be made at the regquest of the obligor, obligee, or any time CSED finds conditions
requiring medification.

3. Approximately 65% of cases reviewed will reguire & modification of the support order.
4. The state cf the economy will directly affect obligation amcunts set through modification. The current recession will
be of short duration followed by reascnable economic growth.
5. About 60% of the orders modified will result in an upward modification averaging $60 per month. Approximately 40% of
the orders modified will result in a downward mcdification averaging $40 per month.
€. Amcunts in the CSED propriety fund in excess of $500,000 are placed in the general fund at the end of each fiscal year.
FISCAL IMPACT: FY 92 FY 93
Current Law Proposed Law Bifference Current Law Proposed Law Difference
Revenues:
ncreased CS Collection 0 g1,7%C 21,730 0 229,221 229,221
Incentives on Collections ) 5,5C7 5,507 9] 5,507 5,507
Total 0 $7,237 97,297 0 234,7z8 234,728
Revenue Distribution:
Federal Revenue 0 75,508 75,508 0 187,538 187,536
CS Proprietary Fund 0 16,282 16,282 9] 41,685 41,685
Total 0 91,7930 91,790 0 229,221 229,221
Impact to General Fund 0 16,282
LONG-RANGE EFFECTS OF PROPOSED LEGISLATIQON:
The long-term fisca fect of this legislation on the general fund will bf:yevenue neutral or slightly revenue positive.
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Fiscal Note for HBUOY.?, as introduced *“ED Cﬁ:rz“




52nd Legislature

13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1230/01

APPROVED BY COMMITTEE
ON JUDICIARY

S~ BILL No. _Foled
AL f2p i:qjﬁikﬁxnw-

BY REQUEST OF THE DEPARTMENT OF

INTRODUCED BY

SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT TO CREATE AN
ADMINISTRATIVE PROCEDURE FOR PERIODICALLY MODIFYING CHILD
SUPPORT ORDERS; AND AMENDING SECTIONS 40-4-204, 40-5-201,

40-5-226, AND 40-6-116, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Registration of support
orders. (1) The department shall establish and maintain a
support order registry.

(2) The registry must contain the support orders issued
by the department.

{3) In an 1IV-D case, the department shall, upon the
request of the obligor or the obligee, or may register a
support order of a district court of this state or a support
order of a court or administrative agency of another state
with jurisdiction to enter the corder. A certified copy of
the order to be registered must accompany the written
request for registration.

{4) Upcn registration, the support order must be

treated in the same manner and have the same effect as a
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support order issued by the department, and an abstract of
the order may be filed under the provisions of 40-5-227.
Review of the order under [section 2] is available only when
the department is providing child support enforcement
services for the crder,

NEW SECTION. Section 2. Application for review of
child support orders. (1) Upon the application of the
department, the obligor, or the obligee, a hearing officer
appointed pursuant to [section 3] shall review support
orders filed with the suppert order registry. The purpose of
the review is to determine whether the support order should
be modified in accordance with the guidelines.

(2) Jurisdiction to conduct the review and to issue a
modifying order under [section 3} is authorized when:

(a2) the obligor and the obligee reside in this state:

(b) Jurisdiction can be obtained as provided under
40-4-210: or

(c) the obligor resides in this state and the
department is5 providing 1IV-D enforcement services for the
order.

(3] Jurisdiction to review a child support order under
this section does not confer jurisdiction for any other
purpose, such as custody or visitation disputes.

{(4) Criteria counstituting sufficient grounds for review

of a child support order include:

SECOND READING
e aa3.
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{a) inconsistency with this state's guidelines, unless
the inconsistency is considered negligible under department
rules; or

{b) availability of health insurance coverage tec the
obligor's c¢hild through the obligor's employment or other
group insurance.

(5) The department shall make available procedures and
forms that allow the obligor or the obligee to complete the
review process without legal counsel.

NEW SECTION. Section 3. administrative review of child
support orders — madifying orders. (1) A review application
setting forth facts meeting any of the criteria for review
of a child support order established in {section 2] must be
scheduled for an administrative hearing, and a hearing
officer must be appointed by the department. Unless the
hearing officer determines under rules of the department
that an in-person hearing is necessary, the hearing must be
conducted by telephone canference. The order scheduling the
hearing must be served on the obligor and the obligee at
least 60 days before the hearing. The order must include the
following information as an exception to 2-4-601:

(a) the date and time €for the hearing and, if
appropriate, the place for the hearing;

{b} a statement of the purpose, objectives, and

possible consequences of the review:

_3_
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(c) a statement of the right of the obligor and the
obligee to request the hearing officer to 1issue subpoenas
compelling the appearance of witnesses and the production of
documents for the hearing; and

(d} a requirement that the obligor and the obligee
provide the hearing officer with telephone numbers at which
they and their witnesses may be contacted for the hearing.

{2) The hearing officer may issue an order commanding
the obligor or the obligee, or both, to produce financial
information. The order must be personally served with the
order scheduling the hearing. The hearing officer may also
issue subpoenas ordering the department or other parties to
produce information in their possession about the obligor
and the obligee that may be reasonably necessary for
application of the guidelines. Any information so cobtained
by the hearing officer must be provided to the department
and other parties prior to the hearing.

{3) The requested modification of the order must be
determined on the evidence submitted to the hearing officer
under the following conditions:

(a) Tf an applicant other than the department fails to
provide a telephone number for the hearing or fails to be at
the number provided when telephoned for the hearing, the
failure is considered a withdrawal of the application.

(b) [I[E a party other than the applicant fails to

—-4-



=)}

o v o o~

12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1230/01

provide a telephone number for the hearing or fails to be at
the number provided when telephoned £for the hearing, the
failure is considered to mean that the party does not oppose
the modification.

{c) If the department is the applicant and if either
the obligor or the obligee, or both, Efails to provide a
telephone number for the hearing or fails to be at the
number provided when telephoned for the hearing, the failure
is considered an admission that the party or parties do not
oppose the modification.

{4} An order entered under the circumstances described
in subsection (3)(a), (3)tb), or (3){c) becomes final within
10 days of issuance unless a party provides the hearing
officer an affidavit showing good cause for failure to
provide a telephcone number or failure to be available for
the hearing when telephcned.

{5) A provision cef law may not be construed to mean
that an obligor or an obligee is a client of the department,
and the department is not considered a party to the action.

(6y {a) In addition to the powers and duties provided
by other law, the hearing officer shall, to ensure the
equitable determination of a support obligation, during a
review hearing:

{i) gquestion witnesses in a nonadversarial manner to

elicit full disclosure of all pertinent facts;
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(ii} introduce evidence on behalf of the parties;

(iii) apply the guidelines to the facts elicited from
the hearing; ang

{iv) inquire as to any circumstances that may require
variance from the guidelines.

{(b) If a party is represented by legal counsel, the
hearing officer may allow the counsel to present that
party’'s case.

(7) The hearing officer shall determine a support
obligation in accordance with the guidelines and shall issue
a modifying order. If the hearing officer determines that
the difference between the existing support order and the
amount determined under the guidelines i1s negligible under
rules issued by the department, the modifying order may not
change the amount of the support obligation. Even though the
review may indicate that a modification of the support
obligation is appropriate, the department may not mcdify the
support order if the hearing officer determines, after the
review hearing, that to do so would not be in the best
interests of the c¢hild under the rules issued by the
department. An increase in child support is presumed to be
in the best interests of the child unless, after a review
hearing, either the obligor or the obligee demonstrates it
would nct be in the best interests of the child. The

modifying order must prospectively modify the underlying

-H-
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support order from the date of service of the order
scheduling the hearing.

(B) The hearing officer shall make a written
determination whether health insurance is avallable to the
child of the obligor through the obligor's employment or
other group insurance. If the hearing officer determines
health insurance 1is available to the child of the obligor,
the hearing officer shall issue a modifying order that
requires the obligor to obtain and keep health insurance for
the child. TIf the hearing officer determines that health
insurance is not available to the child of the obligor, he
shall issue a modifying order containing the notices
provided in subsection (9). An order to provide health
insurance 1is presumed to be in the best interests of the
child unless, after a review hearing, either the obligocr or
the obligee demonstrates it would not be in the best
interests of the child.

(9) 1In addition to complying with other requirements of
law, the modifying order must include the following notices
and warnings:

{a) that the obligor shall keep the department informed
of the name and address of his current employer and
information on health insurance available to the obligor
through the obligor’'s employment or other group tnsurance;

{b) that the obligor shall obtain and keep health
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insurance for the <child e¢f the obligor whenever it is
available through the obligor's employment or other group
insurance; and

{c) that the modifying order is subject to future
administrative review and modification by the department
upon the request of the department or a party under
(sections 1 through 3] when the department is providing
services under IV-D.

[10) Orders entered under this section are final agency
decisions, subject to judicial review pursuant tc the
Montana Administrative Procedure Act. All orders entered
under this section must notify the parties that the order is
subject to judicial review under Title 2, chapter 4, part 7.

(11) The parties té the support order and the department
when it is providing services under 1IV-D may enforce the
sSupport order or modify that order independently, as
provided in 40-4-208 and 53-2-613(4)(d).

Section 4. section 40-4-204, MCA, is amended to read:

“4D-4-204. Child support -- orders to address health
insurance -- automatic withholding of child support. {1) In
a proceeding for dissolution of marriage, legal separation,
maintenance, or child support, the court shall order either
or both parents owing a duty of support to a child to pay an
amoiint reasonable or necessary for his support, without

reqard to marital misconduct.
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(2) The court shall consider all relevant factors,
including:

{(a) the financial resources of the child;

(b) the financial resources of the custodial parent;

(c) the standard of living the child would have enjoyed
had the marriage not been dissolved;

(d¢) the physical and emotional condition of the child
and his educational and medical needs:

{e) the financial resources and needs of the
noncustodial parent;

(E) the age of the child;

{g) the cost of day care for the child;

{h} any custody arrangement that is ordered or decided
upon; and

{i} the needs of any person, other than the child, whom
either parent is legally obligated to support.

({3) (a) Whenever a c¢ourt issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convincing evidence that the application of the standards
and guidelines is unjust to the child or to any of the

parties or 1is inappropriate in that particular case.
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{(b) If the court does not apply these standards and
guidelines to determine child support, it shall state its
reasons for finding that the application of such standards
and guidelines is unjust to the child or a party or \is
inappropriate in that particular case.

(c) If the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons far not ordering
child support.

(4} Fach district court Jjudgment, decree, or order
establishing a final <child support obligation under this
title and each modification of a final order for child
sypport must include a provision addressing health insurance
coverage in the following cases:

(a) If either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment,
decree, or order may contain a provision requiring that
coverage for the child or children be continued or obtained.

(b) In the event that heaith insurance required in a
child suppert judgment, decree, or order becomes unavailable
to the party who is ro provide it, through loss or change of
employment or otherwise, that party must, in the absence cf

an agreement to tne contrary, obtain comparable insurance or

~10—-
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request that the court medify the requirement,

{c) All temporary child support orders must contain a
provision requiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending final disposition of the
case.

(d) The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

(e) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

(5) (a) Except as provided in subsection (5){(b), each
district court judgment, decree, or order establishing a
c¢hild support obligation under this title, whether temporary
or final, and each modification of an existing child support
order must:

{i1) provide that the amount of child support must be
withheld from the obligor's income and paid to the
department pursuant to procedures established by the
department under Title 40, chapter 5, part 4; and

{ii} include the ohligor's social security number and
the name and address of the obliger’s employer and of any

other payor of income to the obligor.
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(b} Income is not subject to automatic withholding if:

{i) the obligee or obligor demonstrates and the court
finds that there is good cause not to require automatic
income withholding; or

(ii) the obligee and obligor agree in writing to an
alternative arrangement regarding the payment of child
support that provides sufficient security to ensure
compliance with their agreement. The security is in addition
to the child support obligation.

(c) When a judgment, decree, or order for child support
1s entered or modified and automatic income withholding is
ordered, an obligee who is not a recipient of public
assistance shall apply for the support enforcement services
of the department pursuant to Title IV-D of the Social
Security Act for the collection of suppert through automatic
income withholding under Title 40, chapter 5, part 4. The
department shall accept the application. Pending an
application, the department shall immediately implement
automatic income withholding and hold any amcunts collected
in trust for the obligee until the obligee makes
application.

{d) When automatic income withholding is ordered under
subsection (5)(a), the clerk of court shall immediately
forward a copy of the order to the department,

te} If an obligor is not subject to income withholding

-12-
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or is exempted from income withholding, the district court
judgment or order must include a warning statement that if
the obligor is delinquent in the payment of support, the
obligor's income may be subject to income withholding
procedures under Title 40, chapter 5, part 3 or 4. Failure
to include a warning statement in a judgment or order does
not preclude the use of withholding procedures.

{6y If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement prowviding that the noncustodial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208. PFailure to 1include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208,

(7} Each district court judgment, decree, or corder

establishing a final child support obligation under this

part and each modification of a final order for child

support must contain a statement that the order is subject

to review and modification by the department of social and

rehabilitation services upon the request of the department

or _a party under [sections 1 through 1] when the department

is providing services under Title IV-D of the Social
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Security Act for the enforcement of the order."

Section 5. Ssection 40-5-201, MCA, is amended to read:

"40-5-201. Definitions. As used in this part, the
following definitions apply:

(1) "Alleged father” means a man who is alleged to have
engaged in sexual intercourse with a child's mother during a
possible time of conception of the child or a2 man who is
presumed to be a child's father under the provisions of
40-6-105.

(2} "Child"” means any perscn under 18 years of age who
iz not otherwise emancipated, self-supporting, married, or a
member of the armed forces of the United States and for
whom:

(a} support rights are assigned under 53-2-613;

{b) a public assistance payment has been made;

{c} the department 1is providing support enforcement
services under 40-5-201; or

{d) the department has received a referral for
interstate services from an agency of another state under
the provisions of the Uniform Reciprocal Enforcement of
Support Act or under Title IV-D of the Social Security Act.

(3) "Department" means the department of social and
rehabilitation services.

{4) "Director" means the director of the department of

social and rehabilitation services or his authorized

-13-
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representative.

{5) "Guidelines" means the child support guidelines
9

adopted pursuant to 40-5-209.

{6) "Hearing officer" or "hearing examiner" means the

hearing officer appointed by the department for the purposes

of this chapter.

+5%¥(7) "Need" means the necessary costs of food,
clothing, shelter, and medical care for the support of a
child or children.

+6¥(8) "Obligee" means:

fa}] a person to whom a duty of support is owed and who
is receiving support enforcement services under this part;
or

{b) a public agency of this or another state having the
right to receive current or accrued support payments.

t#3{9) T“Obliger" means a person, including an alleged
father, who owes a duty of support.

¢83{10) "Parent™ means the natural or adoptive parent of
a chiid.

+9¥(11) "Paternity blood test" means a test that
demonstrates through examination of genetic markers either
that an alleged father is not the natural father of a child
or that there is a probability that an alleged father is the
natural father of a child. Paternity blood tests may include

but are not limited to the human leukocyte antigen test and
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DNA probe technology.

t¥8%+{12) "Public assistance” means any type of monetary
or other assistance for a child, including medical and
foster care benefits. The term includes payments to meet the
needs of a relative with whom the c¢hild is 1living, 1if
assistance has been furnished with respect to the child by a
state or county agency of this state or any other state.

t31+¥(13) "Support debt" or T"support obligation" means
the amount created by:

{a) the failure to provide support tec a child under the
laws of this or any other state or a support order; or

{b} a support order for spousal maintenance if the
judgment or order requiring payment of maintenance also
contains a judgment or order requiring payment of child
support for a child of whom the person awarded maintenance
is the custodial parent.

t323(14) "Support order” means an order providing a
determinable amount for temporary or final periodic payment
of funds for the gupport of a child, that is issued by:

(a} a district court of this state;

(b} a court of appropriate jurisdiction of another
State;

{c) an administrative agency pursuant to proceedings
under this part:; or

(d) an administrative agency of another state with a

-16~
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hearing Eunction and process similar to those of the
department under this part.

t333(15) "IV-D" means the provisions of Title IV-D of
the Social Security Act and the regulations promulgated
thereunder."

Section 6. section 40-5-226, MCA, is amended to read:

"40-5-226. Administrative hearing -— nature -~ place ——
time -- determinations -- failure to appear -- entry of
final decision and order. (1) The administrative hearing is
defined as a "contested case”.

(2) At the discretion of the hearing officer, the
administrative hearing may be held:

{a) in the county of residence or other county
convenient to the obligor or obligee; or

(b} in the county in which the department or any of its
offices are located.

(1) If a hearing 1is requested, it must be scheduled
within 20 days.

{4) The hearing officer shall determine the 1liability
and responsibility, if any, of the obligor under the notice
and shall enter a final decision and order in accordance
with such determination.

(5) If the obligor fails to appear at the hearing or
fails to timely request a hearing, the hearing officer, upon

a showing of valid service, shall enter a decision and order
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declaring the amount stated in the notice to be final.

(6) In a hearing to determine financial responsibility,
the monthly suppert responsibility must be determined in
accordance with the evidence presented and with reference to
the scale of suggested minimum contributions under 40-5-214.
The hearing officer is not limited to the amounts stated in
the notice.

(7) Within 20 days of the hearing, the hearing officer
shall enter a final deeiasa decigion and order. The
determination of the hearing officer constitutes a final
agency decision, subject to judicial review under 40-5-253
and the provisions of the Montana Administrative Procedure
Act.

t8y—-3f-~a-support-order—is-estabiished-under-this-parey
any-pacty-may-file-sa-verified-petition-with--the-——department
aileging---facts---constituting---a-——maceritai---change--—-of
circumstancess—---tpon--the—-filting--of--such--petition;—-the
department-shall-itssue-an-order-to-the-nanpetieitontng-—party
to-appear-and-ahow-cause-why-the-decision-previcusiy-entered
shoutd--not--be--prospectively-medified--the-order-co-appear
and-show--cause;--together--with--a--ecopy--of--the--verified
petition;--must--be--served-by-the-petitioner-upon-att-other
parties-in-the-manner-provided-by-this-part--Upon-receipt-of
preat-st-serviecer—the-department-ahatt--schedeie--a--hearing

not--teas--than--i5--ar--mere—-cthan-Jjo-days-from-+he-date-of

—la.~
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servicey-uniess-extended-for-good-canse--showns--Frospective
modifteation--may-be-ordered-but-anty-upon-a-showing-of-good
canse-and-material-change-sf-cirenmarancesas

(8) A support order entered under this part must

contain a statement that the order is subject to review and

modification by the department upon the reguest of the

department or a party under [sections 1 through 3] when the

depar tment is providing services under IV-D for the

enforcement of the order.

(9) A support debt determined pursuant to this section
is subject to collection action without further necessity of
action by the hearing officer.

(10} A support debt or a support responsibility
determined under this part by reason of the obligor's
failure to request a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the
motion of an obligor, by the hearing cofficer within the time
provided and upon a showing of any of the grounds enumerated
in the Montana Rules of Civil Procedure."

Section 7. Section 40-6-116, MCA, is amended to read:

“40-6-116. Judgment or order. (1) The judgment or order
of the court determining the existence or nonexistence of
the parent and child relationship is determinative for all
purposes.

{2) [If the judgment or order of the court is at
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variance with the child's birth certificate, the court shall
order that a substitute birth certificate bhe issued under
40-6-123.

{3} (a) The judgment or order may contain any other
provision directed against the appropriate party toc the
proceeding concerning the custody and guardianship of the
child, visitation privileges with the child, the furnishing
of bond or other security for the payment of the judgment,
of any other matter in the best interest of the child.

{b) Except when the financial responsibility of a
responsible parent is in the process of being determined
pursuant Lo the administrative procedure provided in
40~-5-225, the judgment or order must contain a provision
concerning the duty of child support.

{c} The judgment or arder may direct the father to pay
the reasonable expenses of the mother's pregnancy and
confinement,

(4) (a) Support judgments or orders ordinarily shall be
for periodic payments which may vary in amount.

(b} 1In the best interest of the child, a lump-sum
payment or the purchase of an annuity may be ordered in lieu
of periodic payments of support.

(c) The court may limit the father's liability for past
support o©of the child to the proportion of the expenses

already incurred that the court deems just.
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{(5) 1In determining the amount to be paid by a parent
for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, including:

{a) the needs of the child, including his medical
needs;

{b} the standard of 1living and circumstances of the
parents;

(c} the relative financial means of the parents:

(d) the earning ability of the parents;

(e) the need and capacity of the child for education,
including higher education;

(£) the age of the child;

(g} the Efinancial resources and the earning ability of
the child;

{h) the responsibility of the parents for the support
of others:

ti) the value of services contributed by the custodial
parent;

{j) the cost of day care for the child; and

{k) any custody arrangement that is ordered or decided
upon.

(6) (a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the

child support obligation by applying the standards in this
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section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by c¢lear and
convincing evidence that the application of the standards
and guidelines is unjust to the child or to any of the
parties or is inappropriate in that particular case.

{b) If the court does not apply these standards and
guidelines to determine child support, it shall state its
reasons for finding that the application of such standards
and guidelines is unjust to the child or a party or is
inappropriate in that particular case.

{c} If the court does not order a parent owing a duty
of suppeort to a child to pay any amount for the c¢hild’'s
support, the court shall state its reasons for not ordering
child support.

(7} The judgment or order concerning child support and
each modification of a judgment or order for child support
must include & provision addressing health insurance
coverage in the following cases:

ta) 1f either party has available through an employer
or other arganization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment
or order may contain 3 provision requiring that coverage for

the child or children be continued or obtained.
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{(b) In the event that health insurance required in a
child support judgment or order becomes unavailable to the
party who is to provide it, through loss or change of
employment or otherwise, that party shall, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court medify the requirement.

{c) The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

{d} Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or inm part, for the child
support obligation.

{8} (a) Except as provided in subsection (8)(b), each
district court judgment or order establishing a child
support obligation under this part, whether temporary or
final, and each modification of an existing child support
order must:

{1) provide that the amount of child support must be
withheld from the obligor's income and paid to the
department pursuant to procedures established by the
department under Title 40, chapter 5, part 4; and

{ii) include the obligor's social security number and
the name and address of the obligor's employer and of any

other payor of income to the obligor.
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(b} Income is not subject to automatic withholding if:

{i) the obligee or obligor demonstrates and the court
finds that there is guod cause not to require automatic
income withholding; or

{ii) the obligee and obligor agree in writing to an
alternative arrangement regarding the payment of child
support that provides sufficient security to ensure
compliance with their agreement. The security is in addition
to the child support obligation,

{c}) When a judgment or order for child support is
entered or modified and automatic income withholding is
ordered, an obligee who is not a recipient of public
assistance shall apply for the support enforcement services
of the department pursuant to Title IV-D of the Social
Security Act for the collection of support through automatic
income withholding under Title 40, chapter S, part 4. The
department shall accept the application. Pending an
application, the department shall immediately implement
automatic income withholding and hold any amounts collected
in trust for the obligee until the obligee makes
application.

(d) When automatic income withholding is ordered under
subsection (8)(a), the clerk of court shall immediately
forward a copy of the order to the department.

{9) If the department of social and rehabilitation

-24-—
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services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided 1in
40-5-208. Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

(10) Each district court Judgment, decree, or order

establishing a final child support obligation under this

part and each wmodification of a final order for child

support must contain a statement that the order is subject

to review and modification by the department of social _and

rehabjlitation secrvices upon the request of the department

or a party under [sections 1 through 3] when the department

is providing services under Title Iv-D of the Social

Security Act for the enforcement of the order."

NEW SECTION. Section 8. codification instruction.
[Sections 1 through 3] are intended to be codified as an
integral part of Title 40, chapter 5, part 2, and the
provisions of Title 40, <chapter 5, part 2, apply to
[sections 1 through 13].

-End=-
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S  BILL NO. Feriml
introoucep BY ALt fe0 DR SIT

BY REQUEST OF THE DEPARTMENT OF

SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: “"AN ACT TO CREATE AN
ADMINISTRATIVE PROCEDURE FOR PERICDICALLY MORIFYING CHILD
SUPPORT CRDERS; AND AMENDING SECTIONS 40-4-204, 40-5-201,

40-5-226, AND 40-6-116, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Registration of support
orders. (1) The department shall establish and maintain a
support order registry.

(2} The registry must contain the support orders issued
by the deparktment.

{3} In an IV-D case, the department shall, upon the
request of the obligor or the obligee, or may register a
support order of a @district court of this state or a support
order of a court or administrative agency of another state
with jurisdiction to enter the order. A certified copy of
the order to be registered must accompany the written
request for registration.

{4 Upon registration, the support order must be

treated in the same manner and have the same effect as a

/p/\ luanrana LEQISiative Counclt

LC 1230701

There are no changes in this bill,
and will not be reprinted until
reference copy. Please refer to
introduced or second reading copy
for complete text.
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HOUSE BILL NO. 922
INTRODUCED BY DARKO, J. BROWN
BY REQUEST OF THE DEPARTMENT OF
SOCIAL AND REHABILITATION SERVICES
A BILL FOR AN ACT ENTITLED: "AN ACT TO CREATE AN
ADMINISTRATIVE PROCEDURE FOR PERIODICALLY MODIFYING CHILD
SUPPORT ORDERS: AND RMENDING SECTIONS 40-4-204, 40-5-201,

40~5-226, AND 40-6-116, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Registration oF support
orders. {1} The department shall establish and maintain a
support order registry.

{2) The registry must contain the support orders issued
by the department.

{3) In an IV-D case, the department shall, upon the
request of the obligor or the obligee, or may register a
support order of a district court of this state or a support
order of a court or administrative agency of another state
with jurisdiction to enter the order. A certified copy of
the order to be registered must accompany the written
request for registration.

{4) Upon registration, the support order must be

treated in the same wmanner and have the same effect as a
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support order issued by the department, and an abstract of
the order mway be filed under the provisions of 40-5-227.
Review of the order under [secticon 2] is available only when
the department 1is providing child support enforcement
services for the order.

NEW SECTION. Section 2. application for review of
child support orders. (1) Upon the application of the
department, the obligor, or the obligee, a hearing officer
appointed pursuant to [section 31 shall review support
orders filed with the support order registry. The purpose of
the review is to determine whether the support order should
be modified in accordance with the guidelines.

(2) Jurisdiction to conduct the review and to issue a
modifying order under (section 3] is authorized when:

(a) che obligor and the cbligee reside in this state;

(b) durisdiction can bpe ocbtained as provided under
40-4-210; or

(c) the obligor resides in this state and the
department is providing IV-D enforcement services for the
order.

(3) Jurisdiction to review a child support order under
this section does not confer Jjurisdiction for any other
purpose, such as custody or wvisitation disputes.

(1) Criteria constituting sufficilent grounds oz review

of a child support crder include:

-2- HB 922
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(a) inconsistency with this state's guidelines, unless
the inconsistercy is considered negligible under department
rules; or

{b} availability of health insurance coverage to the
cbligor’s child through the obligor's employment or other
group lnsurance.

{5} The department shall make available procedures and
forms that allow the obligor or the obligee to complete the
review process without legal counsel.

NEW_SECTION. Section 3. administrative review of child
support orders —— modifying orders. (1) A review application
setting forth facts meeting any of the criteria for review
of a child support order established in {section 21 must be
scheduled for an administrative hearing, and 2 hearing
officer must be appointed by the department. Unless the
hearing officer determines under rules of the department
that an in-person hearing is necessary, the hearing must be
cenducted by telephone conference. The order scheduling the
hearing must be served on the obligor and the obligee at
least 60 days before the hearing. The corder must include the
foliewing information as an exception to 2-4-601:

{a) the date and time for the hnearing and, if

appropriate, the place for the hearing;

{b)y a statement of the purpose, obiectives, and
possible consequences of the review;
-3- HB 922
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{c) a statement of the right of the obligor and the
obligee to request the hearing officer to issue subpoenas
compelling the appearance of witnesses and the production of
documents for the hearing: and

(d) a requirement that the obligor and the obligee
provide the hearing officer with telephone numbers at which
they and their witnesses may be contacted for the hearing.

(2) The hearing officer may issue an order commanding
the obligor or the obligee, or both, to produce financial
information. The order must be personally served with the
order scheduling the hearing. The hearing cfficer may alsc
issue subpoenas ordering the department or other parties to
produce information in their possession about the obligor
and the obligee that ﬁay be reasonably necessary for
application of the guidelines. Any information so obtained
by the hearing officer must be provided to the department
and other parties prior to the hearing.

{3) The requested modification of the order must be
determined on the evidence submitted to the hearing officer
under the fecllowing conditions:

(ay If an applicant other than the department fails to
provide a telephone number for the hearing or fails to be at
the number provided when telephoned for the hearing, the
failure is considered a withdrawal of the application.

(b) If a party other than rhe applicant fails to

—ge HE 922
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provide a telephone number for the hearing or fails to be at
the pumber provided when telephoned for the hearing, the
failure is considered to mean that the party does not oppose
the modification.

(c) If the department 1is the applicant and if either
the obligor or the obligee, or both, fails to provide a
telephone number £for the hearing or fgils to be at the
number provided when telephoned for the hearing, the failure
is considered an admission that the party or parties do not
oppose the modificatioen.

{4) An order entered under the circumstances described
in subsection (3){a), {3)(b}), or {3)ic) becomes Final within
10 days of issuance unless a party provides the hearing
officer an affidavit showing good cause for failure to
provide a telephone number or failure to be available for
the hearing when telephoned.

{5) A provision of law may not be construed to mean
that an obligor or an obligee 1s a client of the department,
and the department 1s not considered a party to the action.

(6) fa) In addition to the powers and duties provided
by other law, the hearing officer shall, to ensure the
eguitable determination of a support obligation, during a
review hearing:

(i} questicn witnesses in a nonadversarial manner oo

elicit full disclosure of all pertinent facts;
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{ii) introduce evidence on pehalf of the parties;

{iii) apply the guidelines to the facts elicited from
the hearing; and

(iv) inguire as to any circumstances that may require
variance from the guidelines.

(b} If a party is represented by legal counseal, the
hearing officer may allow the counsel to present that
party's case.

(7) The hearing officer shall determine a support
obligaticn in accordance with the guidelines and shall issue
a modifying order. If the hearing officer determines that
the difference between the existing support order and the
amount determined under the guidelines is negligible under
rules issued by the departmerct, the modifying order may not
change the amount of the support cbligation. Even though the
review may indicate that a rodification of the support
obligation is appropriate, the department may not modify the
support order if the hearing officer determines, atter the
review hearing, that to do s0 would not be in the best
interests of the c¢child under the rules isasued by the
department. An increase 1n child support is presumed to be
in the best interests 22 the child uniess, after a review
hearing, either the cbligor sr the obligee demcastraces it
would nor be in the bpest :nterests of rthe child, Tre

modifying order muat prospectively modify the underlying

-6= HB 922
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support order from the date of service of the order
scheduling the hearing.

(8} The hearing officer shall make a written
determination whether nealth insurance is available to the
child of the obligor «through the obligeor's employment or
other group insurance. If the hearing officer determines
health insurance is available to the child of the obligor,
the hearing officer shall issue a modifying order that
requires the obligor to obtain and keep health insurance for
the c¢child. If the hearing officer determines that health
insurance is not available to the child of the obligor, he
shall issue a modifying order c¢ontaining the notices
provided in subsection (9). An corder tc¢ provide health
insurance is presumed to be in the best interests of the
child unless, after a review hearing, either the ¢bligor or
the obligee demonstrates it would nct be in  the best
interests of the child.

(93} In addition to complying with cther reguirements of
law, the madifying order must include the following notices
and warnings:

{a) that the obligcr shall keep the department informed
of the name and address of his current employer and
information on health insurance available to the obligor
through the obligor's employment or other group insurance;

(b) that the obligor skall coptain and keep health

-7 HB 922

12
13

14

i6
17
i8
19
20
21
22
23
24

25

HB 0922/02

insurance for the child of the abligor whenever it is
available through the cbligeor's employment or other group
insurance; and

(c} that the modifying order is subject to future
administrative review and modification by the department
upon the request o©f the department or a party under
{sections 1 through 3) when the department is providing
services under IV-D.

{10) Orders entered under this section are final agency
decisions, subject to judicial review pursuant to the
Montana Administrative Procedure Act. All orders entered
under this section must notify the parties that the order is
subiject to judicial review under Title 2, chapter 4, part 7.

{11) The parties to the support order and the department
when it is providing services under IV-D may enforce the
support order or modify that order independently, as
provided in 40-4-208 and 53-2-613(4}(4).

Section 4. section 40-4-204, MCA, is amended to read:

“40-4~204. Child support -— orders to address health
insurance -—- automatic withholding of child support. (1) In
a proceeding for dissolution of marriage, legal separation,
maintenance, or child support, the court shall order either
or both parents owing a duty of support to a child to pay an
amount reasonable or necessary for his support, without

regard to marital misconduct.
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{2) The court shall consider all relevant factors,
jncluding:

{a) the financial resources of the child;

(b} the Einancial resources cf the custodial parent;

(c) the standard of living the child would have enjoyed
had the marriage not been dissolved;

{(d) the physical and emotional condition of the child
and his educational and medical needs;

(e) the financial resources and needs of the
noncustodial parent;

(f) the age of the child;

(g} the cost of day care for the child;

(h) any custody arrangement that is ordered or decided
upon; and

(i) the needs of any person, other than the child, whom
either parent is legally obligated to support.

{(3) {a) Whenever a court issues 2T medifies an order
concerning chiid suppert, the c¢ourt shall determine cthe
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convincing evidence that <the application of the standards
and guidelines is unijust £2 the <cnild o5r 9 any sf  the

parties or is inappreopriate in that particular case.

-9- HB 922
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(b) If the court does not apply these standards and
guidelines to determine child support, it shali state its
reasons for finding that the application of such standards
and guidelines is unjust to the child or a party or is
inappropriate in that particular case.

{c)y If the court does not order a parent owing a duty
of support to a child to pay any amount for the c¢hild's
support, the court shall state its reasons for not ordering
child support.

(4) Each district court judgment, decree, or order
establishing a final ¢hild support obligation under this
title and each modification of a final order £for child
support must include a provision addressing health insurance
coverage in the following cases:

{a) If either party has available through an employer
or other crganization health insurance coverage for the
chiidé or «childrea for which <the premium is partially or
entirely paid by the employer or organization, the judgment,
decree, or order may contain a provision requiring that
coverage tor the child or children be continued or obtained.

(b} In the event that health insurance required in a
child support judgment, decree, or order becomes unavailable
to the party who 1s to provide 1t, through loss or chnange of
empicoyment or otherwise, that party must, in the absence cf

an agreement to the contrary, obtain comparable insurance or
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request that the court modify the reguirement.

{c) All temporary child support orders must contain a
provision requiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending final disposition of the
case.

{d) The parties may by written agreement provide for
the healtn care coverage regquired by this section, subject
to the appreval of the ccurt.

(e¢) Unless otherwise provided in the decree, the health

care coverage required by this section is in addition to and
not in substitution, in whole eor in part, for the child
support cbligation,
- {5) (a) Except as provided in subsection (5){(b), each
district court judgment, decree, or order establishing a
child support obligation under this title, whether temporary
or £inal, and each modification ¢f an existing child support
order must:

(i) provide that the amount of child support must be
withheld frem the obligor's income and paid to the
department pursuant to procedures established by the
department under Title 40, chapter 5, part 4; and

{ii) include the obligor's social security number and
the name and address of the obligor's employer and of any

other payor of income to the obligor.
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{b) Income is not subject to automatic withholding if:

(i} the obligee or obligor demonstrates and the court
finds that there is good cause not to require automatic
income withholding: or

{iij) the obligee and obligor agree in writing to an
alternative arrangement regarding the payment of child
support that provides sufficient security to ensure
compliance with their agreement. The security is in addition
to the child support cbligation.

(c) When a judgment, decree, or order for child support
is entered or modified and automatic inceme withholding is
ordered, an obligee who 1is not a recipient of public
assistance shall apply for the support enforcement services
of the department pursuwant to Title IV-D of the Social
Security Act for the collection of support through automatic
income withholding under Title 40, chapter 5, part 4. The
department shall accept the application, Pending an
application, the department shall immediately implement
automatic income withnolding and hold any amounts collected
in trust for the obligee until the obligee makes
application.

(d) When automatic income withholding is ordered under
subsection {5)(a), the clerk of court shall immediately
forward a copy of the order to the department.

{e) If an obligor is not subject to income withholding

-12- HB 522
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or is exempted from income withholding, the district court
judgment or order must include a warning statement that if
the obligor is delinquent in the payment of support, the
obligor's income may be subject to income withholding
procedures under Title 40, chapter 5, part 3 or 4., Failure
toe include a warning statement in a judgment or order does
not preclude the use of withholding procedures.

(6) If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV=-D of the Social Security Act, each
district caurt order or modification o©f an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to obtain
and maintain health insurance c¢overage as provided in
40-5-208. Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

{7) Each district court judgment, decree, or order

establishing a final child support obligation under this

part and each modification of a final order for child

support must contain a statement that the order is subject

to review and modification by the department of social and

rehabilitation services upcn the request of the department

or a3 party under [secrticns 1 through 3] when the department

is providing services under Title IV-D of the Social
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Security Act for the enforcement of the order."

Section 5. Section 40-5-201, MCA, is amended to read:

"40-5-201. Definitions. As used in «this part, the
following definitions apply:

{1) "Alleged father" means a man whc is alleged to have
engaged in sexual intercourse with a child's mother during a
possible time of conception of the child or a man who is
presumed to be a child's father under the provisions of
40-6-105.

(2) "Child” means any person under 18 years of age who
is not otherwise emancipated, self-supporting, married, or a
member of the armed forces of the United States and for
whom:

{@) support rights are assigned under 53-2-613;

{b) a public assistance payment has been made;

(¢} the department 1is providing suppert enforcement
services under 40-5-203; or

{d} the department has received a referral for
interstate services from an agency of another state under
the provisions of the Uniform Reciprocal Enforcement of
Support Act or under Title IV-D of the Soccial Security Act.

(3) “Department" means the department c¢f social and
rehabilitation services.

(4) "Director" means the director of tne department of

sociat and  rehabilitation services or his authorized
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representative.

(5) “"Guidelines" means the child support guidelines

adopted pursuant to 40-5-209.

{(6) "Hearing officer" or "hearing examiner” means cthe

nearing officer appointed by the department for the purposes

of this chapter.

t537) "Need" means the necessary costs of food,
clothing, shelter, and medical care for the support of a
child or children.

t61(8}) "Obligee" means:

(a) a pecrson to whom a duty of support is owed and who
is receiving support enforcement services under this parts
or

{b} a public agency of this or another state having the
right to receive current or accrued support payments.

t74(9) "Obligor" means a4 person, including an alleged
father, who owes a duty of support.

t83{10} “parent® means the natural or adoptive parent cf
a child.

t93(11) "Paternity blocd test” means a test that
demonstrates through examination of genetic markers either
that an alleged father is not the natural father of a child
or that there is a probability that an alleged father is the
natural father of & child. Paternity blood tests may include

but are not limited to the human leukccyte antigen test and
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DNA probe technology.

t393(12) "Public assistance" means any type of monatary
or other assistance for a child, including medical and
foster care benefits. The term incliudes payments to meet the
needs of a relative with whom the c¢hild is 1living, 1if
assistance has been furnished with respect to the child by a
state or county agency cof this state or any other state.

€¥:¥(13) "Support debt" or “support obligation" means
the amount created by:

(a) the failure to provide support to a child under the
laws of this or any other state or a support order; or

(b} a support order for spousal maintenance if the
judgment or order requiring payment of maintenance alsc
contains a judgment or order requiring payment of child
support for a child of whom the person awarded maintenance
is the custodial parent.

t¥2¥(14}) "Support order" means an order providing a
determinable amcunt for temporary or final periodic payment
of funds for the support of a child, that is issued by:

{a) a district court of this state:

(b} a court of appropriate jJurisdiction af another
state;

(c) an administrative agency pursuant to proceedings
under this part; or

(d) an administrative agency of another state with a
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hearing function and process similar to those of the
department under this part.

£33%(15) “IV-D" means the provisions of Title IV-D of
the Social Security BAct and the regulations promulgated
thereunder."”

Section 6. Section 40-5-226, MCA, is amended to read:

*40-5-226. Administrative hearing -- nature -- place --
time -- determinations — failure to appear -- entry of
Einal decision and order. (1) The administrative hearing 1is
defined as a2 "contested case".

(2) At the discretion of the hearing officer, the
administrative hearing may be held:

fa) in the county of residence or other county
convenient to the obligor or obligee; or

(b) in the county in which the department or any of its
offices are located.

{3) If a hearing is requested, it must be scheduled
within 20 days.

{4) The hearing officer shall determine the iiability
and responsibility, if any, of the obiigor under the notice
and shall enter a final decision and order in accordance
with such determination.

{5) If the cbligor Ffails to appear at the hearing or
fails tc timely regquest g hearing, the hearing officer, apon

a showing of valid service, shall enter a decision and ordet
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declaring the amount stated in the notice to be final,

{6) In a hearing to determire financial responsibility,
the monthly support regponsibility must be determined in
accordance with the evidence presented and with reference to
the scale of suggested minimum contributions under 40-5-214.
The hearing officer is not limited to the amounts stated in
the notice.

(7) Within 20 days of the hearing, the hearing officer
shall enter a final deetman decision and order. The
determination of the hearing officer constitutes a final
agency decision, subject tc judicial review under 40-5-253
and the provisions of the Montana Administrative Procedure
Act.

$t81-—-if-—a-suppore-order-is-esrabiished-under-chis-pare+
any-party-may-fite-a-vertfied-petition-wirh--the--department
atreqing---facts—-—-constitueing——-a---matertat---change——-of
cCireumstanteas—--Hpon--the--fritng--ef--sneh——patreions-—the
department-shati-issue-an-svder-co-the-nonperreioning—-parey
to-appear-and-show-cause-why-the-decisten-previsusiy—entcered
shoutd--not--be--prospectiveiy-modified:-FThe-order-to-appear
and-show--cause;-—together--with--a--copy--cf--che--verified
pettrton;--must--be-—served-py-the-peticioner-upen-art-other
partres-in-the-manner-pravided-by-this-pare--dpen-receipt-of
prosf-af-aprvices-the-deparement-shati--gchedate--a-—neariag

not--itess--chan-—i5--ar--more-—-chan-36-days-from-the-dare-of
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servicer-untess-extended-£for-good-cause--shown:-—FProspective
medificarion—may-be-srdered-but-onty-upen-a-showing-cf-~good
cause-and-materiat-change-of-eitreumscancess

(8) A support order entered under this part must

¢ontain a statement that the order is subject to review and

modification by the department upon the reguest of the

department or a party under [sections 1 through 3] when the

department is providing services under IV-D for the

enforcement of the order.

{9) A support debt determined pursuant teo this section
is subject to collection action without further necessity of
action by the hearing officer.

{10y A support debt or a support responsibility
determined under this part by reason of the obligor's
failure to request a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the
motion of an obligor, by the hearing officer within the time
provided and upon a showing of any of the grounds enumerated
in the Montana Rules of Civil Procedure.™

Section 7. section 40-6-116, MCA, is amended to read:

*40-6-116, Judgment or order. (1) The judgment or order
of the court determining the existence or nonexistence of
the parent and child relationship is determinative €for all
purposes.

{2y If the judgment or order of the c¢ourt 1§ at
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variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
40-6-123.

{3) (a) The Jjudgment or order may contain any other
provision directed against the appropriate party to the
proceeding concerning the custody and guardianship of the
child, visitation privileges with the child, the furnishing
of bond or other security for the payment of the judgment,
or any other matter in the best interest of the child.

(b) Except when the financial responsibility of a
responsible parent is in the process of being determined
pursuant to the administrative procedure provided in
40-5-225, the judgment or order must contain a provision
concerning the duty of child support.

{c) The judgment or order may direct the father to pay
the reascnable expenses of the mother's pregnancy and
confinement.

{(4) (a) Support judgments or orders ordinarily shall be
for pericdic payments which may vary in amount.

(b} In the best interest of the child, a lump-sum
payment or the purchase of an annuity may be ordered in lieu
of periodic payments of support.

{c) The court may limit the father's liability Eor past
support of the c¢hild to the proportion of the expenses

already incurred that the court deems just.
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(5) In determining the amount to be paid by a parent
for support of the chiid and the period during which the
duty of support is owed, a court enforcing the cbligation of
support shall consider ail relevant facts, including:

(a) the needs of the «child, including his medical
needs;

{b} the standard of 1living and circumstances of the
parents; .

(c) the relative financial means of the parents;

{d) the earning ability of the parents;

{e) the need and capacity of the child for education,
including higher education;

(f) the age of the child;

(g) the financial resources and the earning ability of
the child;

{h) the responsibility of the parents for the support
of others;

(1) the value of services contributed by the custcdial
parent;

{j) the cost of day care for the child; and

(k) any custody arrangement that is ordered or decided
upon.

(6) (a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the

child support obligation by applying the standards in this

-21- HB 922

HB 0922/02

section and the uniform child support guidelines adopted by
the department of social and rehabilitation services
pursuant to 40-5-209, unless the court finds by clear and
convincing evidence that the application of the standards
and guidelines is unjust to the child or to amny of the
parties or is inappropriate in that particular case.

tb)y IE€ the court does not apply these standards and
guidelines to determine child support, it shall state its
reasons for finding that the applicatiocn of such standards
and guidelines is unjust to the c¢hild or a party or is
inappropriate in that particular case.

(c) If the court does not order a parent owing a duty
of support to a child to pay any amount for the «child's
support, the court shall state its reasons for not ordering
child support.

{7) The judgment or order concerning child support and
each modification of a judgment or order for child support
must include a provision addressing health insurance
coverage in the following cases:

(&) If either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the emplcyer or organizaticn, the judgment
or order may contain a provisicn reguiring that coverage for

the child or chiidren be coatinuad or obtained.
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(b} In the event that health insurance required in a
child support judgment or order becomes unavailable to the
party who is to provide 1it, through 1loss or change of
employment cr otherwise, that party shall, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court modify the requirement.

{c) The parties may by written agreement provide ¢£or
the health care coverage required by this section, subject
to the approval of the court.

{d) OUnless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
suppeort obligation.

{(8) (a) Except as provided in subsection (8){b), each
district court judgment or order establishing a child
support obligation under this park, whether tempocrary or
final, and each modification of an existing child support
order must:

{i) provide that the amount of child support must be
withheld from the cbliger's income and paid to the
department pursuant to procedures established by the
department under Title 40, chapter 5, part 4; and

{ii} include the obligor's social security number and
the name and address of the obligor's employer and of any

other payor of income to the obligor.
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(b) 1Income is not subject to automatic withholding if:

(i) the obligee or obligor demonstrates and the court
finds that there is good cause not to require automatic
income withholding; or

tii) the obligee and obligor agree in writing teo an
alternative arrangement regarding the payment cf c¢hild
support that provides sufficient security to ensure
compliance with their agreement. The security is in addition
to the child support cbligation.

{c) When a judgment or order for child support is
entered or modified and automatic income withholding is
ordered, an ocbligee who is not a recipient of public
assistance shall apply for the support enforcement services
of the department pursuant to Title 1IV-D of the Social
Security Act for the collection of support through automatic
income withholding under Title 40, chapter 5, part 4, The
department shall accept the applicaticn. Pending an
application, the department shall immediately implement
automatic income withholding and hold any amounts collected
in LTUSt for the cbligee wuntil the obligee makes
application.

{d) Wwhen automatic income withholding is cordered wunder
subsection (B){a), the clerk of court shall immediately
forward a copy of the order to the department.

(9) If the department of social and rehabilitation
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services is providing or later provides support enforcement
services under Title IV-D of the Social Security Aact, each
district court order or modification of an order must
contain a statement providing that the noncustcdial parent,
without further order of the court, is reguired to obtain
and maintain health insurance coverage as provided in
40-5-208. Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

{10) Each district court Hudgment, decree, or order

establishing a final child support obligation under this

part and each modification of a final order for child

suppert must contain a statement that the order is subject

Lo review and modification by the department of social and

tehabilitation services upon the request of the department

or g party under [sections 1 through 3] when the department

is providing services under Title IV-D of the Social

Security Act for the enforcement of the order."

NEW SECTION. $Section 8. Codification instruction.
[Sections 1 through 3] are intended to be codified as an
integral part of Title 406, «chapter &5, part 2, and the
provisions of Title 40, <chapter 5, part 2, apply to
fsections 1 through 3].

-End-
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