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~BILL NO.~ 

INTRODUCED BY :-::-;), ,() l,_~x<', · 

BY REQUEST OF THE DEPARTMENT OF 

SOCIAL AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO CREATE AN 

ADMINISTRATIVE PROCEDURE FOR PERIODICALLY MODIFYING CHILD 

SUPPORT ORDERS: AND AMENDING SECTIONS 40-4-204, 40-5-201, 

40-5-226, AND 40-6-116, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section ,. Registration of support 

orders. (l) The department shall establish and maintain a 

support order registry. 

{2) The registry must contain the support orders issued 

by the department. 

(3) In an IV-D case, the department shall, upon the 

request of the obliger or the obligee, or may register a 

support order of a district court of this state or a support 

order of a court or administrative agency of another state 

with jurisdiction to enter the order. A certified copy of 

the order to be registered must accompany the written 

request for registration. 

(4) Upon registration, the support order must be 

treated in the same manner and have the same effect as a 
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support order issued by the department, and an abstract of 

the order may be filed under the provisions of 40-5-227. 

Review of the order under [section 2] is available only ~hen 

the department is providing child support 

services for the order. 

NEW SECTION. Section 2. Application for 

enfoccement 

review of 

child support orders. (1) Upon the application of the 

depactment, the obliger, or the obligee, a hearing officer 

appointed pursuant to [section 3} shall review support 

orders filed with the support order registry. The purpose of 

the review is to determine whether the support order should 

be modified in accordance with the guidelines. 

(2) Jurisdiction to conduct the review and to issue a 

modifying order under [section 3] is authorized when: 

(a) the obliger and the obligee reside in this state; 

(b) jurisdiction can be obtained as provided under 

40-4-210: or 

{C) the obliger resides in this state and the 

department is providing IV-D enforcement services for the 

order. 

(3) Jurisdiction to review a child support order under 

this section does not confer jurisdiction for any other 

purpose, such as custody or visitation disputes. 

[4) Criteria constituting sufficient grounds for review 

of a child support order include: 
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(a) inconsistency with this state's guidelines, unless 

the inconsistencv is considered negligible under department 

rules; or 

(b) availability of health insurance coverage to the 

obliger's child through the obligor's employment or other 

group insurance. 

(5) The department shall make available procedures and 

forms that allow the obliger or the obligee to complete the 

review process without legal counsel. 

NEW SECTION. Section 3. Adiainistrative review of child 

suppo·rt orders -- modifying orders. (1) A review application 

setting forth facts meeting any of the criteria for review 

of a child support order established in [section 2) must be 

scheduled for an administrative hearing, and a hearing 

officer must be appointed by the depa·rtment. Unless the 

hearing officer determines under rules of the department 

that an in-person hearing is necessary, the hearing must be 

conducted by telephone conference. The order scheduling the 

hea-x:ing must be- served on the obligor and the obligee at 

least 60 days before the hearing. The order must include the 

following information as an exce-ption to 2-4-601: 

(a) the date and time for the hearing and, if 

appropriate, the place for the hearing; 

(b) a statement of the purpose, objectives, and 

possible consequences of the review; 
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(c) a statement of the right of the obliger and the 

obligee to request the hearing officer to issue subpoenas 

compelling the appearance of witnesses and the production of 

documents for the hearing; and 

(d) a requirement that the obliger and the obligee 

provide the hearing officer with telephone numbers at which 

they and their witnesses may be contacted for the hearing. 

(2) The hearing officer may issue an order commanding 

the obligor or the obligee, or both, to produce financial 

information. The order must be personally served with the 

order scheduling the hearing. The hearing officer may also 

issue subpoenas ordering the department or other parties to 

produce information in their possession about the obligor 

a.nd the obligee that may be reasonably necessary for 

appltcation of the guidelines. Any information so obtained 

by the hearing officer must be provided to the department 

and other parties prior to the hearing. 

(3) The requested modification of the order must be 

determined· on the evidence submitted to the hearing officer 

under the following conditions: 

(a) rf an applicant othE!r than the department fails to 

provide a telephon~· number for the hearing or fails to be at 

the number ptovided when telephoned for the hearing, the 

failure is considered a withdrawal of the application. 

(b) If a party other than the applicant fails to 
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provide a telephone number for the hearing or fails to be at 

the number provided when telephoned for the hearing, the 

failure is considered to mean that the party does not oppose 

the modification. 

(c) If the department is the applicant and if either 

the obliger or the obligee, or both, fails to provide a 

telephone number for the hearing or fails to be at the 

number provided when telephoned for the hearing, the failure 

is considered an admission that the party or parties do not 

oppose the modification. 

(4) An order entered under the circumstances described 

in subsection (3)(a), (3)(b), or (3)(c) becomes final within 

10 days of issuance unless a party provides the hearing 

officer an affidavit showing good cause for failure to 

provide a telephone number or failure to be available for 

the hearing when telephoned. 

(5) A provision of law may not be construed to mean 

that an obliger or an obligee is a client of the department, 

and the department is not considered a party to the action. 

(6) (a) In addition to the powers and duties provided 

by other law, the hearing officer shall, to ensure the 

equitable determination of a support obligation, during a 

review hearing: 

(i) question witnesses in a nonadversarial manner to 

elicit full disclosure of all pertinent facts; 
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(ii) introduce evidence on behalf of the parties; 

(iii) apply the guidelines to the facts elicited from 

the hearing; and 

(iv) inquire as to any circumstances that may require 

variance from the guidelines. 

(b) If a party is represented by legal counsel, the 

hearing officer may allow the counsel to present that 

party's case. 

(7) The hearing officer shall determine a support 

obligation in accordance with the guidelines and shall issue 

a modifying order, If the hearing officer determines that 

the difference between the existing support order and the 

amount determined under the guidelines is negligible under 

rules issued by the department, the modifying order may not 

change the amount of the support obligation. Even though the 

review may indicate that a modification of the support 

obligation is appropriate, the department may not modify the 

support order if the hearing officer determines, after the 

review hearing, that to do so would not be in the best 

interests of the child under the rules issued by the 

department. An increase in child support is presumed to be 

in the best interests of the child unless, after a review 

hearing, either the obliger or the obligee demonstrates it 

would not be in the best interests of the child. The 

modifying order must prospectively modify the underlying 
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support order from the date of service of the order 

scheduling the hearing. 

(8) The hearing officer shall make a written 

determination whether health insurance is available to the 

child of the obliger through the obliger's employment or 

other group insurance. If the hearing officer determines 

health insurance is available to the child of the obliger, 

the hearing officer shall issue a modifying order that 

requires the obligor to obtain and keep health insurance for 

the child. If the hearing officer determines that health 

insurance is not available to the child of the obligor, he 

shall issue a modifying order containing the notices 

provided in subsection (9). An order to provide health 

insurance is presumed to be in the best interests of the 

child unless, after a review hearing, either the obliger or 

the obligee demonstrates it would not be in the best 

interests of the child. 

(9) In addition to complying with other requirements of 

law, the modifying order must include the following notices 

and warnings: 

(a) that the obliger shall keep the department informed 

of the name and address of his current employer and 

information on heaith insurance available to the obliger 

t-hrou-gh the obliger's e.mployment or other group insurance; 

(b) that the obligor shall obtain and keep health 
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insurance for the child of the obligor whenever it is 

available through the obliger's employment or other group 

insurance; and 

(c) that the modifying order is subject to future 

administrative review and modification by the department 

upon the request of the department or a party under 

[sections 1 through 3] when the department is providing 

services under rv-o. 

(10) Orders entered under this section are final agency 

decisions, subject to judicial review pursuant to the 

Montana Administrative Procedure Act. All orders entered 

under this section must notify the parties that the order is 

subject to judicial review under Title 2, chapter 4, part 7. 

(11) The parties to the support order and the department 

when it is providing services under IV-D may enforce the 

support order or modify that order independently, as 

provided in 40-4-208 and 53-2-613(4)(d). 

Section 4. Section 40-4-204, MCA, is amended to read: 

•~o-4-204. Child support -- orders to address health 

insurance -- automatic withholding of child support. (1) In 

a proceeding for dissolution of marriage, legal separation, 

maintenance, or child support, the court shall order either 

or both parents owing a duty of support to a child to pay an 

amount reasonable or nece-ssary tor his support, wittiout 

regard to marital misconduct. 
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(2) The court shall consider all relevant factors, 

including: 

(a) the financial resources of the child; 

(b) the financial resources of the custodial parent; 

(c) the standard of living the child would have enjoyed 

had the marriage not been dissolved; 

(d) the physical and emotional condition of the child 

and his educational and medical needs; 

(e) the financial resources and needs of the 

noncustodial parent: 

(f) the age of the child; 

(g) the cost of day care for the child; 

(h) any custody arrangement that is ordered or decided 

upon; and 

(i) the needs of any person, other than the child, whom 

either parent is legally obligated to support. 

(3) (a) Whenever a court issues or modifies an order 

concerning child support, the court shall determine the 

child support obligation by applying the standards in this 

section and the uniform child support guidelines adopted by 

the department of social and rehabilitation services 

pursuant to 40-5-209, unless the court finds by clear and 

convincing evidence that the application of the standards 

and guidelines is unjust to the child or to any of the 

parties or is inappropriate in that particular case. 
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(b) If the court does not apply these standards and 

guidelines to determine child support, it shall state its 

reasons for finding that the application of such standards 

and guidelines is unjust to the child or a party or is 

inappropriate in that particular case. 

(c} If the court does not order a parent owing a duty 

of support to a child to pay any amount for the child's 

support, the court shall state its reasons for not ordering 

child support. 

(4) Each district court judgment, decree, or order 

establishing a final child support obligation under this 

title and each modification of a final order for child 

support must include a provision addressing health insurance 

coverage in the following cases: 

(a) If either party has available through an employer 

or other organization health insurance coverage for the 

child or children for which the premium is partially or 

entirely paid by the employer or organization, the judgment, 

decree, or order may contain a provision requiring that 

coverage for the child or children be continued or obtained. 

(b) In the event that health insurance required in a 

child support judgment, decree, or order becomes unavailable 

to the party who is to provide it, through loss or change of 

employment or otherwise, that party must, in the absence of 

an agreement to the contrary, obtain comparable insurance or 
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request that the court modify the requirement. 

(c) All tem.~rary child support orders must contain a 

provision requiring the party who has health insurance in 

effect for the child or children of the parties to continue 

the insurance coverage pending final disposition of the 

case4 

(d) The parties may by written agreement provide for 

the health care coverage required by this section, subject 

to the approval of the court. 

(e) Unless otherwise provided in the decree, the health 

care coverage required by this section is in addition to and 

not in substitution, in whole or in part, for the child 

support obligation. 

(5) (a) Except as provided in subsection (Sl(b), each 

district court judgment, decree, or order establishing a 

child support obligation under this title, whether temporary 

or final, and each modification of an existing child support 

order must: 

(i) provide that the amount of child 

withheld from the obligor 1 s income 

support must 

and paid to 

department pursuant to procedures established 

department under Title 40, chapter 5, part 4: and 

by 

be 

the 

the 

(ii) include the obliger's social security number and 

the name and address of the abligor's employer and of any 

other payor of income to the obliger. 
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(b) Income is not subject to automatic withholding if: 

(i) the obligee or obligor demonstrates and the court 

finds that there is good cause not to require automatic 

income withholding; or 

(ii) the obligee and obliger agree in writing to an 

alternative arrangement regarding the payment of child 

support that provides sufficient security to ensure 

compliance with their agreement. The security is in addition 

to the child support obligation. 

(c) When a judgment, decree, or order for child support 

is entered or modified and automatic income withholding is 

ordered, an obligee who is not a recipient of public 

assistance shall apply for the support enforcement services 

of the department pursuant to Title IV-D of the Social 

Security Act for the collection of support through automatic 

income withholding under Title 40, chapter S, part 4. The 

department shall accept the application. Pending an 

application, the department shall immediately implement 

automatic income withholding and hold any amounts collected 

in trust for the obligee until the obligee makes 

application. 

(d) When automatic income withholding is ordered under 

subsection (5)(a), the clerk of court shall immediately 

forward a copy of the order to the department. 

(e) If an obligor is not subject to income withholding 

-12-
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or is exempted from income withholding, the district court 

judgment or order must include a warning statement that if 

the obliger is delinquent in the payment of support, the 

obligor's income may be subject to income withholding 

procedures under Title 40, chapter 5, part 3 or 4. Failure 

to include a warning statement in a judgment or order does 

not preclude the use of withholding procedures. 

(6) If the department of social and rehabilitation 

services is providing or later provides support enforcement 

services under Title IV-D of the Social Security Act, each 

district court order or modification of an order must 

contain a statement providing that the noncustodial parent, 

without further order of the court, is required to obtain 

and maintain health insurance coverage as provided in 

40-5-20B. Failure to include a warning statement in the 

judgment or order does not preclude the imposition of 

sanctions under 40-5-208. 

{7) Each district court judgment, decree, or order 

establishing a final child support obligation under this 

part and each modification of a final order for child 

support must contain a statement that the order is subject 

to review and modification by the department of social and 

rehabilitation services upon the request of the department 

or a party under [sections 1 through 3} when the department 

is providing services under Title IV-D of the Social 
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Security Act for the enforcement of the order." 

Section 5. Section 40-5-201, MCA, is amended to read: 

•40-s-201. Definitions. As used in this part, the 

following definitions apply: 

(1) "Alleged father" means a man who is alleged to have 

engaged in sexual intercourse with a child's mother during a 

possible time of conception of the child or a man who is 

presumed to be a child's father under the provisions of 

40-6-105. 

(2) 11 Child" means any person under 18 years of age who 

is not otherwise emancipated, self-supporting, married, or a 

member of the armed forces of the United States and for 

whom: 

(a) support rights are assigned under 53-2-613; 

(b) a public assistance payment has been made; 

(c) the department is providing support enforcement 

services under 40-5-203; or 

(d) the department has received a referral for 

interstate services from an agency of another state under 

the provisions of the Uniform Reciprocal Enforcement of 

Support Act or under Title IV-D of the Social Security Act. 

( 3) "Department" means the department of social and 

rehabilitation services. 

( 4) ''Director" means the director of the department of 

social and rehabilitation services or his authorized 

-14-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

i.c 1230;01 

representative. 

(5) "Guidelines" means the child SUpPOrt guidelines 

adopted pursuant to 40-5-209. 

(6) "Hearing officer" or tlhearing examiner" means the 

hearing officer appointed by the department for the purposes 

of this cha~ter. 

tStill "Need" means the necessary costs of food, 

clothing, shelter, and medical care for the support of a 

child or children. 

t6till "Obligee" means: 

(a) a person to whom a duty of support is owed and who 

is receiving support enforcement services under this part; 

or 

{b) a public agency of this or another state having the 

right to receive current or accrued support payments. 

tT"t.!..!l "Obligoru means a person, including an alleged 

father, who owes a duty of support. 

t8tl!Ql "Parent" means the natural or adoptive parent of 

a child, 

t9t!l..!.l "Paternity blood test" means a test that 

demonstrates through examination of genetic markers either 

that an alleged father is not the natural father of a child 

or that there is a probability that an alleged father is the 

natural father of a child. Paternity blood tests may include 

but are not limited to the human leukocyte antigen test and 
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ONA probe technology. 

t¼Bti!ll "Public assistance" means any type of monetary 

or other assistance for a child, including medical and 

foster care benefits. The term includes payments to meet the 

needs of a relative with whom the child is living, if 

assistance has been furnished with respect to the child by a 

state or county agency of this state or any other state. 

t¼itilll "Support debt" or "support obligation" means 

the amount created by: 

(a) the failure to provide support to a child under the 

laws of this or any other state or a support order; or 

(b) a support order for spousal maintenance if the 

judgment or order requiring payment of ~intenance also 

contains a judgment or order requiring payment of child 

support for a child of whom the person awarded maintenance 

is the custodial parent. 

t¼itll.!.l 0 5upport order" means an order providing a 

determinable amount for temporary or final periodic payment 

of funds for the support of a child, that is issued by: 

(a) a district court of this state; 

(b) a court of appropriate jurisdiction cf another 

state; 

(c) an administrative agency pursuant to proceedings 

under this part; or 

(d) an administrdtive agency of another state with a 

-16-
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similar to those of the hearing function and process 

department under this part. 

t¼3tl!2.l "IV-D" means the provisions of Title IV-0 of 

and the regulations promulgated the Social Security 

thereunder." 

Act 

Section 6. Section 40-5-226, MCA, is amended to read: 

"40-5-226. Administrative hearing nature 

time detena.i.nations failure to appear 

place 

entry of 

final decision and order. (l) The administrative hearing is 

defined as a "contested case''. 

(2) At the discretion of the hearing officer, the 

administrative hearing may be held: 

(a) in the county of residence or other county 

convenient to the obliger or obligee; or 

(b) in the county in which the department or any of its 

offices are located. 

(3) If a hearing is requested, it must be scheduled 

within 20 days. 

(4) The hearing officer shall determine the liability 

and responsibility, if any, of the obliger under the notice 

and shall enter a final decision and order in accordance 

with such determination. 

(5) If the obligor fails to appear at the hearing or 

fails to timely request a hearing, the hearing officer, upon 

a showing of valid service, shall enter a decision and order 
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declaring the amount stated in the notice to be final. 

(6) In a hearing to determine financial responsibility, 

the monthly support responsibility must be determined in 

accordance with the evidence presented and with reference to 

the scale of suggested minimum contributions under 40-5-214. 

The hearing officer is not limited to the amounts stated in 

the notice. 

(7) Within 20 days of the hearing, the hearing officer 

shall enter a final dee¼sen decision and order. The 

determination of the hearing officer constitutes a final 

agency decision, subject to judicial review under 40-5-253 

and the provisions of the Montana Administrative Procedure 

Act. 

t8t--f£--a-sttpport-order-¼s-estah¼ished-ttnder-Cftis-part, 

any-party-may-fi¼e-a-ver±fied-petition-with--the--department 

a¼¼eging---faets---eenst¼tttting---a---materta¼---eftange---er 

e¼rettmstaneesT---Bpon--the--fiiin9--of--stteh--pet¼tion7--tfte 

department-sfta¼¼-¼sstte-an-erder-te-the-nonpetitioning--party 

to-appear-and-shov-eattse-why-Cfte-deeisien-prewioes¼y-entered 

shott¼d--not--be--prospeet¼•e¼y-mod¼f¼ed~-~he-erder-to-appear 

and-shew--eattse,--cegether--with--a--eopy--of--the--Yerified 

pet±tion;--must--be--served-by-the-petitioner-ttpon-at¼-other 

parties-in-the-manner-pro~ided-by-tftis-part~-apon-reeeipt-of 

proof-0£-serwiee,-the-Oep~rtment-sha¼¼--s~hedtt¼e--a--hearing 

net--¼ess--than--¼5--or--mere--than-38-days-from-the-~ate-ef 
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serviee;-un¼ess-ex~ended-,er-~eed-ea~se--shewn~--Prospee~¼•e 

mod±£±eat±on--may·be-erdered-ett~-on¼y-upon-e-show±ng-ef-~eed 

eattse-and-met~er¼a¼-ehanqe-0£-eircttmstaneesT 

(8) A support order entered under this part must 

contain a statement that the order is subject to review and 

modification by the department upon the request of the 

department or a party under [sections l through 3] ~hen the 

de~rtment is providing services under IV-D for the 

enforcement of the order. 

(9) A support debt determined pursuant to this section 

is subject to collection action without further necessity of 

action by the hearing officer. 

( 10) A support debt or a support responsibility 

determined under this part by reason of the obligor's 

failure to request a hearing under this part or failure to 

appear at a scheduled hearing may be vacated, upon the 

motion of an obliger, by the hearing officer within the time 

provided and upon a showing of any of the grounds enumerated 

in the Montana Rules of Civil Procedure." 

Section 7. Section 40-6-116, MCA, is amended to read: 

"40-6-116. Judgaent o< order. (1) The judgment or order 

of the court determining the existence or nonexistence of 

the parent and child relationship is determinative for all 

purposes. 

( 2) If the judgme·nt or order of the court is at 
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variance with the child's birth certificate, the Court shall 

order that a substitute birth certificate be issued under 

40-6-123. 

(3) (a) The judgment or order may contain any other 

provision directed against the appropriate party to the 

proceeding concerning the custody and guardianship of the 

child, visitation privileges with the child, the furnishing 

of bond or other security for the payment of the judgment, 

or any other matter in the best interest of the child. 

(b) Except when the financial responsibility of a 

responsible parent is in the process of being determined 

pursuant to the administrative procedure provided in 

40-5-225, the judgment or order must contain a provision 

concerning the duty of child support. 

(c) The judgment or order may direct the father to pay 

the reasonable expenses of the mother's pregnancy and 

confinement. 

(4) (a) Support judgments or orders ordinarily shall be 

for periodic payments which may vary in amount. 

(b) In the best interest of the child, a lump-sum 

payment or the purchase of an annuity may be ordered in lieu 

of periodic payments of support. 

(c) The court may lifflit the father's liability for past 

support of the child to the proportion of the expenses 

alre·aay incurred that the court deems just. 

/ 
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{5) In determining the amount to be paid by a parent 

for support of the child and the period during which the 

duty of support is owed, a court enforcing the obligation of 

support shall consider all relevant facts, including: 

(a) the needs of the child, including his medical 

needs; 

(b) the standard of living and circumstances of the 

parents; 

(c) the relative financial means of the parents: 

(d) the earning ability of the parents, 

(e) the need and capacity of the child for education, 

including higher education: 

(f) the age of the child; 

(g) the financial resources and the earning ability of 

the child; 

(h) the responsibility of the parents for the support 

of others: 

(i) the value of services contributed by the custodial 

parent; 

(j) the cost of day care for the child; and 

(k) any custody arrangement that is ordered or decided 

upon. 

(6) (a) Whenever a court issues or modifies an order 

concerning child support, the court shall determine the 

child support obligation by applying the standards in this 
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section and the uniform child support guidelines adopted by 

the department of social and rehabilitation services 

pursuant to 40-5-209, unless the court finds by clear and 

convincing evidence that the application of the standards 

and guidelines is unjust to the child or to any of the 

parties or is inappropriate in that particular case. 

(b) If the court does not apply these standards and 

guidelines to determine child support, it shall state its 

reasons for finding that the application of such standards 

and guidelines is unjust to the child or a party or is 

inappropriate in that particular case. 

(c) If the court does not order a parent owing a duty 

of support to a child to pay any amount for the child 1 s 

support, the court shall state its reasons for not ordering 

child support. 

(7) The judgment or order concerning child support and 

each modification of a judgment or order for child support 

must include a provision addressing 

coverage in the following cases: 

health insurance 

(a) If either party has available through an employer 

or other organization health insurance coverage for the 

child or children for which the premium is partially or 

entirely paid by the employer or organization, the judgment 

or order may contain a provision requiring that coverage for 

the child or children be continued or obtained. 
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(b) In the event that health insurance required in a 

child support jui gment or order becomes unavailable to the 

party who is to provide it, through loss or change of 

employment or otherwise, that party shall, in the absence of 

an agreement to the contrary, obtain comparable insurance or 

request that the court modify the requirement. 

(c) The parties may by written agreement provide for 

the health care coverage required by this section, subject 

to the approval of the court. 

(d) Unless otherwise provided in the decree, the health 

care coverage required by this section is in addition to and 

not in substitution, in whole or in part, for the child 

support obligation. 

(8) (a) Except as provided in subsection (8)(b), each 

district court judgment or order establishing a child 

support obligation under this part, whether temporary or 

final, and each modification of an existing child support 

order must: 

(i} provide that the amount of child support must be 

withheld from the obligor 1 s income and paid to the 

department pursuant to procedures established by the 

department under Title 40, chapter 5, part 4; and 

(ii) include the obligor 1 s social security number and 

the name an-d address of the obliger's employer and of any 

other payer of income to the obligor. 
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(b) Income is not subject to automatic withholding if: 

(i) the obligee or obliger demonstrates and the court 

finds that there is good cause not to require automatic 

income withholdingi or 

(ii) the obligee and obliger agree in writing to an 

altecnative arrangement regarding the payment of child 

support that provides sufficient security to ensure 

compliance with their agreement. The security is in addition 

to the child support obligation. 

(c) When a judgment or order for child support is 

entered or modified and automatic income withholding is 

ordered, an obligee who is not a recipient of public 

assistance shall apply for the support enforcement services 

of the department pursuant to Title IV-D of the Social 

Security Act for the collection of support through automatic 

income withholding under Title 40, chaptec 5, part 4. The 

department shall accept the application. Pending an 

application, the department shall immediately implement 

automatic income withholding and hold any amounts collected 

in trust for the obligee until the obligee makes 

application. 

(d) When automatic income withholding is ordered undec 

subsection (8)(a), the clerk of court shall immediately 

forward a copy of the order to the department. 

{9} If the department of social and rehabilitation 
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1 services is providing or later provides support enforcement 

2 services under Title IV-D of the Social Security Act, each 

3 district court order or modification of an order must 

4 contain a statement providing that the noncustodial parent, 

5 without further order of the court, is required to obtain 

6 and maintain health insurance coverage as provided in 

7 40-5-208. Failure to include a warning statement in the 

8 judgment or order does not preclude the imposition of 

9 sanctions under 40-5-208. 

10 (10) Each district court judgment, decree, or order 

11 establishing a final child support obligation under this 

12 2art and each modification of a final order for child 

13 

14 

15 

support must contain a statement that the order is subject 

to review and modification by the department of social and 

rehabilitation services upon the request of the department 

16 or a party under [sections 1 through 3) when the department 

17 

18 

19 

20 

21 

22 

23 

is providing services under Title IV-D of the Social 

Securitz Act for the en~orcement of the order." 

NEW SECTION. Section 8. COdification instruction. 

[Sections l through 3] are intended to be codified as an 

integral part of Title 40, chapter 5, part 2, and the 

provisions of Title 40, chapter 5, part 2, apply to 

[sections l through 3]. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0922, as introduced. 

DESCRIPTION OF PROPOSED_LEGISLATION: 

An act to create an administrative procedure for periodically modifying child support orders. 

ASSUMPTIONS: 

1. The executive budget recommendation for the Child Support Enforcement Division (CSED) includes funding needed to proceed 
with this proposed legislation. 

2. The number of cases to be reviewed for modification prior to Oct. 1, 1993, is based upon the number of open IV-D cases 
with current support orders as of Dec. 30, 1990 (6,789). The federal Office of Child Support Enforcement has required 
review of all cases for modification be complete by Oct. 1, 1993, and all cases be reviewed every three years after that 
date. Additional reviews will be made at the request of the obliger, obligee, or any time CSED finds conditions 
requiring modification. 

3. Approximately 65% of cases reviewed will require a modification of the support order. 
4. The state of the economy will directly affect obligation amounts set through modification. 

be of short duration followed by reasonable economic growth. 
The current recession will 

5. About 60% of the orders modified will result in an upward modification averaging 560 per month. Approximately 40% of 
the orders modified will result in a downward modification averaging $40 per month. 

6. Amounts in the CSED propriety fund in excess of $500,000 are placed in the general fund at the end of each fiscal year. 

FISCAL IMPACT: 

Revenues: 
:ncreased cs Collection 
!ncentives on Collections 

T:>tal 

Revenue Distribution: 
Federal Revenue 
cs Proprietary Fund 

Total 

Impact to General Fund 

Current Law 

0 
Q 
0 

0 

Q 
0 

LONG-RANGE EFFECTS OF _J'ROPOSED LEGISLATION: 

FY 92 
Proposed Law 

91,790 
5 5n-:-" , 

97,:::: J/ 

75,508 
16,282 
91,790 

The feet of this legislation on the general 
,-/ (,,_;;/ 

L-«-c:"/ - - --:--· -(;, I 
ROD SUNDSTED, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

FY 93 
Difference Current Law Propose_d Law Difference 

91,790 0 229,221 229,221 
5 507 0 5 507 5 507 

97,297 0 234, 72.8 234,728 

75,508 0 187,536 187,536 
16,282 0 41 685 41,685 
91,790 0 229,221 229,221 

0 16,282 

fund will be,7·evenue r.eut-~al or slightly 

~l~fuliL ti· ~lf«.) 
PAULA A. DARKO, PRIMARY SPONSOR 

revenue positive. 

;;) lillli \ 
DATE 

Fiscal Nute for ~§iJ' 1
• ~:..L.-...E_S introduced ~b C,'2."2_ 
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INTRODUCED BY 

~~ BILL NO • .!L:i!d 
1/t,J_fio 0 ,0 \l'><t '. 

BY REQUEST OF THE DEPARTMENT OF 

SOCIAL AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO CREATE AN 

ADMINISTRATIVE PROCEDURE FOR PERIODICALLY MODIFYING CHILD 

SUPPORT ORDERS; AND AMENDING SECTIONS 40-4-204, 40-5-201, 

40-5-226, AND 40-6-116, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Registration of SUppoE'"t 

orders. (1) The department shall establish and maintain a 

support order registry. 

(2) The registry must contain the support orders issued 

by the department. 

(3) In an IV-D case, the department shall, upon the 

request of the obliger or the obligee, or may register a 

support order of a district court of this state or a support 

order of a court or administrative agency of another state 

with jurisdiction to enter the order. A certified copy of 

the order to be registered must accompany the written 

request for registration. 

(4) Upon registration, the support order must be 

treated in the same manner and have the same effect as a 

~ •• ,,.,.,,,,.,co-• 
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support order issued by the department, and an abstract of 

the order may be filed under the provisions of 40-5-227. 

Review of the order under [section 21 is available only when 

the department is providing child support 

services for the order. 

NEW SECTION. Section 2. Application for 

enforcement 

E'eview of 

child support orders. (l) Upon the application of the 

department, the obliger, or the obligee, a hearing officer 

appointed pursuant to [section 31 shall review support 

orders filed with the support order registry. The purpose of 

the review is to determine whether the support order should 

be modified in accordance with the guidelines. 

{2) Jurisdiction to conduct the review and to issue a 

modifying order under (section 3] is authorized when: 

(a) the obligor and the obligee reside in this state: 

(b) jurisdiction can be obtained as provided under 

40-4-210: or 

(c) the obliger resides in this state and the 

department is providing IV-0 enforcement services for the 

order. 

(31 Jurisdiction to review a child support order under 

this section does not confer jurisdiction for any other 

purpose, such as custody or visitation disputes. 

(~) Cr1ter1a constituting sufficient grounds for review 

of a. child support order include: 
SECOND READING 

-2- \\69~ 
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(a) inconsistency with this state 1 s guidelines, unless 

the inconsistency is considered negligible under department 

rules; or 

(b) availability of health insurance coverage to the 

obliger's child through the obligor's employment or other 

group insurance. 

(5) The department shall make available procedures and 

forms that allow the obliger or the obligee to complete the 

review process without legal counsel, 

NEW SECTION. Section 3. Administrative review of child 

support orders -- modifying orders. (1) A review application 

setting forth facts meeting any of the criteria for review 

of a child support order established in (section 2] must be 

scheduled for an administrative hearing. and a hearing 

officer must be appointed by the department. Unless the 

hearing officer determines under rules of the department 

that an in-person hearing is necessary, the hearing must be 

conducted by telephone conference. The order scheduling the 

hearing must be served on the obliger and the obligee at 

least 60 days before the hearing. The order must include the 

following information as an exception to 2-4-601: 

(a) the date and time for the hearing and, if 

appropriate, the place for the hearing; 

(b) a statement of the purpose, 

possible consequences of the review; 
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(c) a statement of the right of the obligor and the 

obligee to request the hearing officer to issue subpoenas 

compelling the appearance of witnesses and the production of 

documents for the hearing; and 

(dJ a requirement that the obliger and the obligee 

provide the hearing officer with telephone numbers at which 

they and their witnesses may be contacted for the hearing. 

(2) The hearing officer may issue an order commanding 

the obligor or the obligee, or both, to produce financial 

information. The order must be personally served with the 

order scheduling the hearing. The hearing officer may also 

issue subpoenas ordering the department or other parties to 

produce information in their possession about the obligor 

and the obligee that may be reasonably necessary for 

application of the guidelines. Any information so obtained 

by the hearing officer must be provided to the department 

and other parties prior to the hearing. 

{3) The requested modification of the order must be 

determined on the evidence submitted to the hearing officer 

under the following conditions: 

(a) If an applicant other than the department fails to 

provide a telephone number for the hearing or fails to be at 

the number provided when telephoned for the hearing, the 

failure is considered a withdrawal of the application. 

(bJ If a party other than the applicant fails to 
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provide a telephone number for the hearing or fails to be at 

the number provided when telephoned for the hearing, the 

failure is considered to mean that the party does not oppose 

the modification. 

(c) If the department is the applicant and if either 

the obliger or the obligee, or both, 

telephone number for the hearing 

fails to provide a 

or fails to be at the 

number provided when telephoned for the hearing, the failure 

is considered an admission that the party or parties do not 

oppose the modification. 

(4} An order entered under the circumstances described 

in subsection (3)(a), (3)(b), or (3)(c) becomes final within 

10 days of issuance unless a party provides the hearing 

officer an affidavit showing good cause for failure to 

provide a telephone number or failure to be available for 

the hearing when telephoned. 

(5) A provision of law may not be construed to mean 

that an obliger or an obligee is a client of the department, 

and the department is not considered a party to the action. 

(6) (a) In addition to the powers and duties provided 

by other law, the hearing officer shall, to ensure the 

equitable determination of a support obligation, during a 

review hearing: 

(i) question witnesses in a nonadversarial manner to 

elicit full disclosure of all pertinent facts; 
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(ii) introduce evidence on behalf of the parties; 

(iii) apply the guidelines to the facts elicited from 

the hearing; and 

(iv) inquire as to any circumstances that may require 

variance from the guidelines. 

(b) If a party is represented 

hearing officer may allow the 

party's case. 

by legal 

counsel to 

counsel, the 

present that 

(7) The hearing officer shall determine a support 

obligation in accordance with the guidelines and shall issue 

a modifying order. If the hearing officer determines that 

the difference between the existing support order and the 

amount determined under the guidelines is negligible under 

rules issued by the department, the modifying order may not 

change the amount of the support obligation. Even though the 

review may indicate that a modification of the support 

obligation is appropriate, t.he department may not modify the 

support order if the hearing officer determines, after the 

revie~ hearing, that to do so would not be in the best 

interests of the child under the rules issued by the 

department. An increase in child support is presumed to be 

in the best interests of the child unless, after a review 

hearing, either the obligor or the obligee demonstrates it 

\,,IOU ld net t,p tn the best interests of the child. The 

modifying ordet must prospectively modify the underlying 
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(8) The hearing officer 
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shall make 
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the order 

a written 

determination whether health insurance is available to the 

child of the obligor through the obliger's employment or 

other group insurance. If the hearing officer determines 

health insurance is available to the child of the obligor, 

the hearing officer shall issue a modifying order that 

requires the obliger to obtain and keep health insurance for 

the child. If the hearing officer determines that health 

insurance is not available to the child of the obliger, he 

shall issue a modifying order containing the notices 

provided in subsection (9). An order to provide health 

insurance is presumed to be in the best interests of the 

child unless, after a review hearing, either the obliger or 

the obligee demonstrates it would not be in the best 

interests of the child. 

(9) In addition to complying with other requirements of 

law, the modifying order must include the following noticeE 

and warnings: 

(a) that the obliger shall keep the department informed 

of the name and address of his current employer and 

information on health insurance available to the obliger 

through the obligor's employment or other group insurance; 

(b) that the obligor shall obtain and keep health 
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insurance for the child of the obligor 

available through the obliger's employment or 

insurance: and 

whenever it is 

other group 

(c) that the modifying order is subject to future 

by the department 

or a party under 

administrative review and 

upon the 

(sections 

request of 

1 through 

services under IV-0. 

the 

3 J 

modification 

department 

when the department is providing 

110) Orders entered under this section are final agency 

decisions, subject to judicial review pursuant to the 

Montana Administrative Procedure Act. All orders entered 

under this section must notify the parties that the order is 

subject to judicial review under Title 2, chapter 4, part 7. 

(11) The parties to the support order and the department 

when it is providing services under IV-D may enforce the 

support order or modify that order independently, as 

provided in 40-4-208 and 53-2-613(4)(d). 

Section 4. Section 40-4-204, MCA, is amended to read: 

•40-4-204. Child support -- orders to address health 

insurance -- automatic withholding of child support. (l) In 

a proceeding for dissolution ot marriage, legal separation, 

maintenance, or child support, the court shall order either 

or both parents owing a duty of support to a child to pay an 

amnunt reasonable or necessary for his support, without 

reqJrd to marital misconduct. 
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(2) The court shall consider all relevant factors, 

including: 

(a) the financial resources of the child; 

(b) the financial resources of the custodial parent; 

(c) the standard of living the child would have enjoyed 

had the marriage not been dissolved; 

(d) the physical and emotional condition of the child 

and his educational and medical needs: 

(eJ the financial resources and 

noncustodial parent: 

( f J 

(g) 

the age of the child; 

the cost of day care for the child: 

needs of the 

(h) any custody arrangement that is ordered or decided 

upon; and 

{i) the needs of any person, other than the child, whom 

either parent is legally obligated to support. 

(3) (a) Whenever a court issues or modifies an order 

concerning child support, the court shall determine the 

child support obligation by applying the standards in this 

section and the uniform child support guidelines adopted by 

the department of social and rehabilitation services 

pursuant to 40-5-209, unless the court finds by clear and 

convincing evidence that the application of the standards 

and guidelines is unjust to the child or to any of the 

parties or is inappropriate in that particular case. 
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(b) If the court does not apply these standards and 

guidelines to determine child support, it shall state its 

reasons for finding that the application of such standards 

and guidelines is unjust to the child or a party or is 

inappropriate in that particular case. 

(c) If the court does not order a parent owing a duty 

of support to a child to pay any amount for the child's 

support, the court shall state its reasons for not ordering 

child support. 

(4) Each district court judgment, decree, or order 

establishing a final child support obligation under this 

title and each modification of a final order for child 

support must include a provision addressing health insurance 

coverage in the following cases: 

(a) If either party has available through an employer 

or other organization health insurance coverage for the 

child or children for which the premium is partially or 

entirely paid by the employer or organization, the judgment, 

decree, or order may contain a provision requiring that 

coverage for the child or children be continued or obtained. 

(bl In the event that health insurance required in a 

child support judgment, decree, or order becomes unavailable 

to the party who is to provide it, through loss or change of 

employment nr ot:herwise, that party must, in the absence cf 

an agreement t\) tne contrary, obtain comparable insurance or 

-10-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1230/01 

request that the court modify the requirement. 

(c) All temporary child support orders must contain a 

provision requiring the party who has health insurance in 

effect for the child or children of the parties to continue 

the insurance coverage pending final disposition of the 

case. 

{d) The parties may by written agreement provide for 

the health care coverage required by this section, subject 

to the approval of the court~ 

(e) Unless otherwise provided in the decree, the health 

care coverage required by this section is in addition to and 

not in substitution, 

support obligation. 

in whole or in part, for the child 

(5) (a) Except as provided in subsection (S)(b), each 

district court judgment, decree, or order establishing a 

child support obligation under this title, whether temporary 

or final, and each modification of an existing child support 

order must: 

(i) provide that the amount of child 

withheld from the obligor's income 

support must 

and paid to 

department pursuant to procedures established by 

department under Title 40, chapter 5, part 4; and 

be 

the 

the 

(ii} include the obligor's social security number and 

the name and address of the obliger's employer and of any 

other payer of income to the obliger. 
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(b) Income is not subject to automatic withholding if: 

(i) the obligee or obligor demonstrates and the court 

finds that there is good cause not to require automatic 

income withholding: or 

(ii) the obligee and obliger agree in writing to an 

alternative arrangement regarding the payment of child 

support that provides sufficient security to ensure 

compliance with their agreement. The security is in addition 

to the child support obligation. 

(c) When a judgment, decree, or order for child support 

is entered or modified and automatic income withholding is 

ordered, an obligee who is not a recipient of public 

assistance shall apply for the support enforcement services 

of the department pursuant to Title IV-D of the Social 

Security Act for the collection of support through automatic 

income withholding under 

department shall accept 

Title 40, chapter 5, part 4. The 

the application. Pending an 

application, the department shall immediately implement 

automatic income withholding and hold any amounts collected 

in trust for the obligee until the obligee makes 

application. 

(d) When automatic income withholding is ordered under 

subsection (5)(a), the clerk of court shall immediately 

fo1ward a copy of the order to the department, 

(e) If an obliger is not subject to income withholding 

-12-
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or is exempted from income withholdingr the district court 

judgment or order must include a warning statement that if 

the obliger is delinquent in the payment of support, the 

obliger's income may be subject to income withholding 

procedures under Title 40, chapter 5, part 3 or 4. Failure 

to include a warning statement in a judgment or order does 

not preclude the use of withholding procedures. 

(6) If the department of social and rehabilitation 

services is providing or later provides support enforcement 

services under Title IV-D of the Social Security Act, each 

district court order or modification of an order must 

contain a statement providing that the noncustodial parent, 

without further order of the court, is required to obtain 

and maintain health insurance coverage as provided in 

40-5-208. Failure to include a warning statement in the 

judgment or order does not preclude the imposition of 

sanctions under 40-5-208. 

f7) Each district court judgment, decree, or order 

establishing a final child support obligation under this 

part and each modification of a final order for child 

support must contain a statement that the order is subject 

to review and modification by the department of social and 

rehabilitation s~rvices upon the request of the departme~~ 

or a party under [ s_eclions l through J] when the depart!~~--~­

is providing services under •ritle IV-D of the Socidl 
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Security Act for the enforcement of the order." 

Section 5. Section 40-5-201, MCA, is amended to read: 

~40-5-201. Definitions. As used in this part, 

following definitions apply: 

the 

(1) "Alleged father" means a man who is alleged to have 

engaged in sexual intercourse with a child's mother during a 

possible time of conception of the child or a man who is 

presumed to be a child's father under the provisions of 

40-6-105. 

(2) ''Child'' means any person under 18 years of age who 

is not otherwise emancipated, self-supporting, married, or a 

member of the armed forces of the United States and for 

whom: 

(a} support rights are assigned under 53-2-613; 

(b) a public assistance payment has been made; 

(c) the department is providing support enforcement 

services under 40-5-203; or 

(d) the department has received a referral for 

interstate services from an agency of another state under 

the provisions of the Uniform Reciprocal Enforcement of 

Support Act or under Title IV-D of the Social Security Act. 

( 3) "Department" means the department of social and 

rehabilitation services. 

I a) "Director" means the director of the department of 

social and rehabilitation services or his authorized 

-14-
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representative. 

(5) "Guidelines" means the child support guidelines 

adopted pursuant to 40-5-209. 

(6) "Hearing officer" or "hearing examiner" means the 

hearing officer appointed by the department for the purposes 

of this cha£ter. 

t5till "Need" means the necessary costs of food, 

clothing, shelter, and medical care for the support of a 

child or children. 

t6t ill "Obligee" means, 

(a) a person to whom a duty of support is owed and who 

is receiving support enforcement services under this part~ 

or 

(b) a public agency of this or another state having the 

right to receive current or accrued support payments. 

t=t-till "Obliger" means a person, including an alleged 

father, who owes a duty of support. 

t8t.l!..Ql "Parent" means the natural or adoptive parent of 

a child. 

t9t.!....!...!l "Paternity blood test" means a test that 

demonstrates through examination of genetic markers either 

that an alleged father is not the natural father of a child 

or that there is a probability that an alleged father is the 

natural father of a child. Paternity blood tests may include 

but are not limited to the human leukocyte antigen test and 
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DNA probe technology. 

t½9tl!._li ".Public assistance" means any type of monetary 

or other assistance for a child, including medical and 

foster care benefits. The term includes payments to meet the 

needs of a relative with whom the child is living, if 

assistance has been furnished with respect to the child by a 

state or county agency of this state or any other state. 

t-l-lti.!ll "Support debt 11 or "support obligation" means 

the amount created by: 

(a) the failure to provide support to a child under the 

laws of this or any other state or a support order; or 

(b) a support order for spousal maintenance if the 

judgment or order requiring payment of maintenance also 

contains a judgment or order requiring payment of child 

support for a child of whom the person awarded maintenance 

is the custodial parent. 

ti-rti.l..!.l_ "Support order 11 means an order providing a 

determinable amount for temporary or final periodic payment 

of funds for the support of a child, that is issued by: 

(a) a district court of this state; 

(b) a court of appropriate jurisdiction of another 

state; 

{c) an administrative agency pursuant to proceedings 

under this part; or 

(d) an administrative agency of another state with a 
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hearing function and process similar to those of the 

department under this part. 

tHtl!..'.U "IV-D" means the provisions of Title IV-D of 

the Social Security Act and the regulations promulgated 

thereunder." 

Section 6. Section 40-5-226, MCA, is amended to read: 

•40-5-226. Administrative hearing nature place 

time -- determinations -- failure to appear -- entry of 

final decision and order. (1) The administrative hearing is 

defined as a "contested case". 

(2) At the discretion of the hearing 

administrative hearing may be held: 

(a) in the county of residence or 

convenient to the obliger or obligee; or 

officer, the 

other county 

(b) in the county in which the department or any of its 

offices are located. 

(3) If a hearing is requested, it must be scheduled 

within 20 days. 

(4) The hearing officer shall determine the liability 

and responsibility, if any, of the obligor under the notice 

and shall enter a final decision and order in accordance 

with such determination. 

(5) If the obligor fails to appear at the hearing or 

fails to timely request a hearing, the hearing officer, upon 

a showing of valid service, shall enter a decision and order 
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declaring the amount stated in the notice to be final. 

(6) In a hearing to determine financial responsibility, 

the monthly support responsibility must be determined in 

accordance with the evidence presented and with reference to 

the scale of suggested minimum contributions under 40-5-214. 

The hearing officer is not limited to the amounts stated in 

the notice. 

(7) Within 20 days of the hearing, the hearing officer 

shall enter a final deeiseft decision and order. The 

determination of the hearing officer constitutes a final 

agency decision, subject to judicial review under 40-5-253 

and the provisions of the Montana Administrative Procedure 

Act. 

t8t--rr--e-support-order-is-eetab¼±9hed-under-thie-part, 

any-party-may-file-e-yerified-petit¼on-w¼th--the--~epar~men~ 

aiiegi"g---faets---eonetitttting---a---material---ehenge---er 

eirettmstaneeeo---epon--the--r¼½ing--ef--stteh--petitio",--the 

~epartment-ehall-i~~tte-an-order-to-the-nonpetitieni"g--party 

to-appear-a~d-shew-eattee-vhy-the-deeision-previottely-entered 

shou¼d--not--be--prospectively-fflodifiedo-~he-order-to-appear 

a"d-show--eatt9e,--together--with--a--eopy--ef--the--~erified 

petition,--mttst--be--eerved-by-the-petitioner-upon-a½¼-ether 

parties-in-the-manner-provi~ed-by-this-parto-Bpon-reeeipt-e£ 

~~e~~-of-~ervi~e,-~~~-depertmen~-~he½½--~eheO~±e--a--heeri"9 

no~·--l~~s--than--l5--~r--more--than-36-day~-£rom-th~-dete-of 
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ser•±ee7-ttn½ess-eKCended-Eer-~eed-eettse--9hewfta--P~ospective 

med±£¼ea~±en--may-he-erdered-htt~-eft½y-~pon-a-s"owin9-0E-good 

eattse-and-meteria¼-e~ange-ef-eirettm9tanees• 

(8) A support order entered under this part must 

contain a statement that the order is subject to review and 

modification by the department upon the request of the 

department or a party under [sections 1 through 31 when the 

department is providing services under IV-D for the 

enforcement of the order. 

(9) A support debt determined pursuant to this section 

is subject to collection action without further necessity of 

action by the hearing officer. 

(10) A support debt or a support responsibility 

determined under this part by reason of the obliger's 

failure to request a hearing under this part or failure to 

appear at a scheduled hearing may be vacated, upon the 

motion of an obligor, by the hearing officer within the time 

provided and upon a showing of any of the grounds enumerated 

in the Montana Rules of Civil Procedure.ti 

Section 7. Section 40-6-116, MCA, is amended to read: 

"40-6-116. Judgment or order. fl) The judgment or order 

of the court determining the existence or nonexistence of 

the parent and child relationship is determinative for all 

purposes. 

(2) If the judgment or order of the court is at 

-19-
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variance with the child's birth certificate, the court shall 

order that a substitute birth certificate be issued under 

40-6-123. 

< 3 l fa) The judgment 

provision directed against 

proceeding concerning the 

or 

the 

order may contain any other 

appropriate party to the 

custody and guardianship of the 

child, visitation privileges with the child, the furnishing 

of bond or other security for the payment of the judgmentF 

or any other matter in the best interest of the child. 

(b) Except when the financial responsibility of a 

responsible parent is in the process of being determined 

pursuant to the administrative procedure provided in 

40-5-225F the judgment or order must contain a provision 

concerning the duty of child support. 

(c} The judgment or order may direct the father to pay 

the reasonable expenses of the mother's pregnancy and 

confinement. 

(4) (a) Support judgments or orders ordinarily shall be 

for periodic payments which may vary in amount. 

(b) In the best interest of the child, a lump-sum 

payment or the purchase of an annuity may be ordered in lieu 

of periodic payments of support. 

(c) The court may limit the father's liability for past 

support of the child to the proportion of the expenses 

alrPady incurred that the court deems just. 

-20-
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(5) In determining the amount to be paid by a parent 

for support of the child and the period during which the 

duty of support is owed, a court enforcing the obligation of 

support shall consider all relevant facts, including: 

(a) the needs of the child, 

needs; 

including his medical 

(b) the standard of living and circumstances of the 

parents: 

(c) the relative financial means of the parents; 

(d) the earning ability of the parents; 

(e) the need and capacity of the child for education, 

including higher education; 

(fl the age of the child; 

(g) the financial resources and the earning ability of 

the child; 

(h) the responsibility of the parents for the support 

of others; 

Ii) the value of services contributed by the custodial 

parent; 

(j) the cost of day care for the child; and 

(k) any custody arrangement that is ordered or decided 

upon. 

( 6) (a) Whenever a court issues or modifies an order 

concerning child support, the court shall determine the 

child support obligation by applying the standdrds in this 

-21-
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section and the uniform child support guidelines adopted by 

the department of social and rehabilitation services 

pursuant to 40-5-209, unless the court finds by clear and 

convincing evidence that the application of the standards 

and guidelines is unjust to the child or to any of the 

parties or is inappropriate in that particular case. 

(b) If the court does not apply these standards and 

guidelines to determine child support, it shall state its 

reasons for finding that the application of such standards 

and guidelines is unjust to the child or a party or is 

inappropriate in that particular case. 

(Cl If the court does not order a parent owing a duty 

of support to a child to pay any amount for the child's 

support, the court shall state its reasons for not ordering 

child support. 

(7} The judgment or order concerning child support and 

each modification of a judgment or order for child support 

must include a provision addressing 

coverage in the following cases: 

health insurance 

(al If either party has available through an employer 

or other organization health insurance coverage for the 

child or children for which the premium is partially or 

entirely paid by the employer or organization, the judgment 

or order may conta111 ~ provision requiring that coverage for 

the child or children be continued or obtdined. 
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(b) In the event that health insurance required in a 

child support judgment or order becomes unavailable to the 

party who is to provide it, through loss or change of 

employment or otherwise, that party shall, in the absence of 

an agreement to the contrary, obtain comparable insurance or 

request that the court modify the requirement. 

(c) The parties may by written agreement provide for 

the health care coverage required by this section, subject 

to the approval of the court. 

(d) Unless otherwise provided in the decree, the health 

care coverage required by this section is in addition to and 

not in substitution, in whole or in part, for the child 

support obligation. 

{8) (a) Except as provided in subsection (8)(b), each 

district court judgment or order establishing a child 

support obligation under this part, whether temporary or 

final, and each modification of an existing child support 

order must: 

(i} provide that the amount of child support must be 

withheld from the oblig-or I s income and paid to the 

department pursuant to procedures established by the 

department under Title 40, chapters, part 4: and 

(ii) include the obliger's social security number and 

the name and address of the obliger's employer and of any 

other payor of income to the obliger. 
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(b) Income is not subject to automatic withholding if: 

(i) the obligee or obliger demonstrates and the court 

finds that there is good cause not to require automatic 

income withholding; or 

(ii) the obligee and obliger 

alternative arrangement 

support that provides 

regarding 

sufficient 

agree in writing to an 

the payment of child 

security to ensure 

compliance with their agreement. The security is in addition 

to the child support obligation. 

{c) When a judgment or order for child support is 

entered or modified and automatic income withholding is 

ordered, an obligee who is not a recipient of public 

assistance shall apply for the support enforcement services 

of the department pursuant to Title IV-D of the Social 

Security Act for the collection of support through automatic 

income withholding under Title 40, chapter S, part 4. The 

department shall accept the application. Pending an 

application, the department shall immediately implement 

automatic income withholding and hold any amo·.1nts collected 

in trust for the obligee until the obligee makes 

application. 

(d) When automatic income withholding is ordered under 

subsection (8)(a), the clerk of court shall immediately 

forward a copy of the order to the department. 

(9) If the department of social and rehabilitation 

-24-
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l services is providing or later provides support enforcement 

2 services under Title rv-o of the Social Security Act, each 

3 district court order or modification of an order must 

4 contain a statement providing that the noncustodial parent, 

5 without further order of the court, is required to obtain 

6 and maintain health insurance coverage as provided in 

7 40-5-208. Failure to include a warning statement in the 

8 judgment or order does not preclude the imposition of 

9 sanctions under 40-5-208. 

10 

11 

110) Each district court judgment, decree, or order 

establishing a final child support obligation under this 

12 part and each modification of a final order for child 

13 support must contain a statement that the order is subject 

14 

15 

to review and modification by the department of social and 

rehabilitation services upon the request of the department 

16 or a party under [sections 1 through 3) when the department 

17 

18 

19 

20 

2l 

22 

23 

is providing services under Title IV-D of the Social 

Securitl Act for the enforcement of the order." 

NEW SECTION. Section 8. Codification instruction. 

(Sections l through 3 I are intended to be codified as an 

integral part of Title 40, chapter 5, part 2' and the 

p['ovisions of Title 40, chapter 5, part 2, apply to 

(sections 1 through 3 I. 

-End-
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INTRODUCED BY 

~ S/- BILL NO. fdl-< 
,f{a,z/2c :) ,e:, 1,t,u ', -·~---

BY REQUEST OF THE DEPARTMENT OF 

SOCIAL AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: '"AN ACT TO CREATE AN 

7 ADMINISTRATIVE PROCEDURE FOR PERIODICALLY MODIFYING CHILD 

8 SUPPORT ORDERS; AND AMENDING SECTIONS 40-4-204, 40-5-201, 

9 40-5-226, AND 40-6-116, MCA." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 NEW SECTION. Section 1. Registration of support 

13 orders. (1) The department shall establish and maintain a 

14 support order registry. 

15 (2) The registry must contain the support orders issued 

16 by the department. 

17 ( 3) In an IV-D case, the department shall, upon the 

18 request of the obliger or the obligee, or may register a 

19 support order of a district court of this state or a support 

20 

21 

22 

23 

24 

order of a court or administrative agency of another state 

with jurisdiction to enter the order. A certified copy of 

the order to be registered must accompany the written 

request for registration. 

(4) Upon registration, the support order must he 

25 treated in the same manner and have the same etfecl as a 

~na "•'"""' <o•~" 
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HOUSE BILL NO. 922 

INTRODUCED BY DARKO, J. BROWN 

BY REQUEST OF THE DEPARTMENT OF 

SOCIAL AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO CREATE AN 

ADMINISTRATIVE PROCEDURE FOR PERIODICALLY MODIFYING CHILD 

SUPPORT ORDERS: AND AMENDING SECTIONS 40-4-204, 40-5-201, 

40-5-226, AND 40-6-116, MCA. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Registration of support 

orders. {l) The department shall establish and maintain a 

support order registry. 

{2) The registry must contain the support orders issued 

by the department. 

( 3 l In an IV-D case, the department shall, upon the 

request of the obligor or the obligee, or may register a 

support order of a district court of this state or a support 

order of a court or administrative agency of another state 

with jurisdiction to enter the order. A certified copy of 

the order to be registered must accompany the written 

request for registration. 

(~) Upon regi5tration, the support 0rde1 ~u~t Ue 

treated in the same manner and have the same effect as a 
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support order issued by the department, and an abstract of 

the order may be filed under the provisions of 40-5-227. 

Review of the order under (section 2] is available only when 

the department is providing child support 

services for the order. 

NEW SECTION. Section 2. Application for 

enforcement 

review of 

child support orders. (1) Upon the application of the 

department, the obliger, or the obligee, a hearing officer 

appointed pursuant to [section 3) shall review support 

orders filed with the support order registry. The purpose of 

the review is to determine whether the support order should 

be modified in accordance with the guidelines. 

(21 Jurisdiction to conduct the review and to issue a 

modifying order under [section 3] is authori~ed when: 

(a) che obligor and the obligee reside in this state; 

(b) jurisdiction ca~ be obtained as provided under 

40-4-210; oc 

(c) the obliger resides in this state and the 

department is providing IV-0 enforcement services for the 

order. 

(3) Jurisdiction to review a child support order under 

this section does not confer jurisdict1~n for any other 

purpose, such as custody or visitatio~ disputes. 

,-&} Criteria constit~t1ng sutfic1ent grounds ~o: :ev~ew 

~f J child support crder include: 

-2- HB 922 
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(a} inconsistency with this state's guidelines, unless 

the inconsiste~cy is considered negligible under department 

rules; or 

(b) availability of health insurance coverage to the 

cbligor's child through the obligor's employment or other 

group :nsurance. 

(5) The department shall make available procedures and 

forms that allow the obliger or the obligee to complete the 

review process without legal counsel. 

NE1"~ SECTION. Section 3. Administrative review of child 

support orders -- modifying orders. (1) A review application 

setting forth facts meeting any of the criteria for review 

of a child support order established in {section 21 must be 

scheduled for an administrative hearing, and a hearing 

officer must be appointed by the department. Unless the 

hearing officer determines unde: rules of the department 

that an in-person hearing is necP.~sary, the hearing must be 

conducted by telephone conference. The order scheduling the 

hearing must be served an the obliger and the obligee at 

least 60 days before the hearing. The order must include the 

following information as an exception to 2-4-601: 

(a) che date and time for the hearing and, if 

appropriate, the place for the hearing; 

(b) a statement of the purpose, 

possible consequences of the review; 

-3-
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(c) a statement of the right of the obliger and the 

obligee to request the hearing officer to issue subpoenas 

compelling the appearance of witnesses and the production of 

documents for the hearing; and 

(d) a requirement that the obligor and the obligee 

provide the hearing officer with telephone numbers at which 

they and their witnesses may be contacted for the hearing. 

(2) The hearing officer may issue an order commanding 

the obligor or the obligee, or both, to produce financial 

information. The order must be personally served with the 

order scheduling the hearing. The hearing officer may also 

issue subpoenas ordering the department or other parties to 

produce information in their possession about the obligor 

and the obligee that may be reasonably necessary for 

application of the guidelines. Any information so obtained 

by the hearing officer must be provided to the department 

and other parties prior to the hearing. 

(3) The requested modification of the order must be 

determined on the evidence submitted to the hearing officer 

under the following conditions: 

(a) If an applicant other than the department fails to 

provide a telephone number for the hearing or fails to be at 

the number provided when telephoned for the hearing, the 

failure is considered a withdcawal of the application. 

(b) If a party other than the applicant fails to 
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provide a telephone number for the hearing or fails to be at 

the number provided when telephoned for the hearing, the 

failure is considered to mean that the party does not oppose 

the modification. 

(C) If the department is the applicant and if either 

the obligor or the obligee, or both, fails to provide a 

telephone number for the hearing or fails to be at the 

number provided when telephoned for the hearing, the-failure 

is considered an admission that the party or parties do not 

oppose the modification. 

( 4) An order entered under the circumstances described 

in subsection (3){a), (3)(b), or (3)(c) becomes final within 

10 days of issuance unless a party provides the hearing 

officer an affidavit showing good cause for failure to 

provide a telephone number or failure to be available for 

the hearing when telephoned. 

(S) A provision of law may not be construed to mean 

that an obliqor or an obligee is a client of the department, 

and the department is not considered a party to the action. 

(6) (a} In addition to the powers and duties pro-.•ided 

by ot:her law, the hearing officer shall, to ensure the 

equitable determination of a support obligation, during a 

review hearing: 

(i) questicn ~itnesses 1n a nonadve~sarial ~3~~er ~~ 

elicit full disclosure of all perti~ent facts; 
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(ii) introduce evidence on behalf of the parties; 

(iii) apply the guidelines to the facts elicited 

the hearing~ and 

from 

(iv) inquire as to any circumstances that may require 

variance from the guidelines. 

(b) If a party is represented by legal counsel, the 

hearing officer may allow the counsel to present that 

party's case. 

(7) The hearing officer shall determine a support 

obligation in accordance with the guidelines and shall issue 

a modifying order. If the hearing officer determines that 

the difference between the existing support order and the 

amount determined under the guidelines is negligible under 

rules issued by the departmer.t, the modifying order may not 

change the amount of the support obligation. Even though the 

review may indicate that a modif:cation of the support 

obligation is appropriate, the department may not modify the 

support order if the hearing officer determines, after the 

best review hearing, that to do so wo~ld not be in the 

interest~ 0f the chi~d under the rules issued by the 

department. An increase in child support is presumed to be 

in the best interests=~ ~~e child uniess, after a review 

hea[ing, either the cbl~gor or the obiigee demonstrates it 

would :1ot be 1n the □ es~ ~nterescs of the child. T~e 

modifyi:1g vrder must prospec~.a.ve:;.y .nodify the underlying 
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support order from the date of service of the order 

scheduling the hearing. 

(8) The hearing officer shall make a written 

determination whether health insurance is avai:able to the 

child of the obliger through the obligor's employment or 

other group insurance. !f the hearing officer determines 

health insurance is available to che child of the obliger, 

the hearing officer shall issue a modifying order that 

requires the obliger to obtair. and keep health insurance for 

the child. If the hearing officer determines that health 

insurance is not available to the child of the obliger, he 

shall issue a modifying order containing the notices 

provided in subsection {9). An order to provide health 

insurance is presumed to be in the best interests of the 

child unless, after a review hearing, either the obliger or 

the obligee demonstrates it wo~:a net be in the best 

interests of the child. 

(9) In addition to complying with ocher requirements of 

law, the modifying order must include the following notices 

and warnings: 

(a) that the obliger shall keep the department informed 

of the name and address of his current employee and 

infotmation on health insurance available to the obliger 

through the obligor.'s employment or other qroup insurance; 

(b) that the obliger sr.a1: cotai~ and keep health 
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insurance for the child of the obliger whenever it is 

available through the obliger's employment or other group 

insurance; and 

(c) that the modifying order is subject to future 

administrative review and modification by the department 

~pan the request of the department or a party under 

[sections 1 through 3] when the department is providing 

services under IV-D. 

(10) Orders entered under this section are final agency 

decisions, subject to judicial review pursuant to the 

Montana Administrative Procedure Act. All orders entered 

under this section must notify the parties that the order is 

subject to judicial review under Title 2, chapter 4, part 7. 

(11} The parties to the support order and the department 

when it is providing services under IV-D may enforce the 

support order or modify that order independently, as 

provided in 40-4-208 and 53-2-613(~)(d). 

Section 4. Section 40-4-204, M.CA, is amended to read: 

"40-4-204. Child support -- orders to address health 

insurance -- automatic withholding of child support. (1) In 

a proceeding for dissolution of marriage, legal separation, 

maintenance, or child support, the court shall order either 

or both parents owing a duty of support to a child to pay an 

amount reasonable or necessary for his support, without 

cegard to marital misconduct. 
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(2) The court shall consider all relevant factors, 

including: 

(a) the financial resources of the child; 

(b) the financial resources of the custodial parent; 

(C) the standard of living the child ~ould have enjoyed 

had the marriage not been dissolved; 

(d) the physical and emotional condition of the child 

and his educational and medical needs; 

(e) the financial resources and needs of the 

noncustodial parent; 

(fl the age of the child; 

(g) the cost of day care for the child; 

(h) any custody arrangement that is ordered or decided 

upon; and 

(i) the needs of any person, other than the child, whom 

either parent is legally obligated to support. 

( 3) {a) Whenever a court issues or modifies an order 

concerning child support, the court shall determine the 

child support obligation by applying the standards in t~is 

section and the uniform child support guidelines adopted by 

the department of social and rehabilitation services 

pursuant to 40-5-209, unless the court finds by clear and 

convincing evidence that t~e application of the standards 

and guidelines is ~njust t~ c~e 2~1:t ~r to an} 

parties or is inappropriate ~n that particular case. 
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(b) If the court does not apply these standards and 

guidelines to determine child support, it shall state its 

reasons for finding that the application of such standards 

and guidelines is unjust to the child or a party or is 

inappropriate in that particular case. 

(C) If the court does not order a parent owing a duty 

of support to a child to pay any amount for the child's 

support, the court shall state its reasons for not ordering 

child support. 

{4) Each district court judgment, decree, or order 

establishing a final child support obligation under this 

title and each modification of a final order for child 

support must include a provision addressing health ins~rance 

coverage in the following cases: 

(a) If either party has available through an employer 

or ot~er organization health insurance coverage for the 

child ~r children for which the premium is partially or 

enti:ely paid by the employer or organization, the j~dgment, 

decree, ur order may contain a provision requiring that 

coverag~ rvr the child or children be continued or obtained. 

(bl In the event that health insurance required in a 

child support judgment, decree, or order becomes unavailable 

to the party who ~s to provide ~t, through loss er cha~ge of 

empl~ymenc 2r 0therwi~e. that par~y mus:, in ~he aosence cf 

an agreement ta the c~ntrary, obtain comparab:e insura~ce or 

-10- HB 922 



1 

2 

3 

4 

5 

6 

-: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RB 0922/02 

request that the court modify the requirement. 

(c) All temporary child support crders must contain a 

provision requiring the party who has healtr. insurance in 

effec: for the child or children of the par~ies to contin~e 

the insurance coverage pending final d:sposition of ~~e 

case. 

(d) The parties may by written agreement provide for 

the health care coverage required by this section, subject 

to the approval of the ccurt. 

(e) Unless otherwise provided in the decree, the healch 

care coverage required by this section is in addition to and 

not in substitution, 

support obligation. 

in whole or in part, for the child 

(5) (a) Except as provided in subsection (S)(b), each 

district court judgment, decree, or order establishing a 

child support obligation under this title, whether temporary 

or final, and each modification of an existing child support 

order must: 

( i) 

withheld 

provide that 

frcm the 

t.he amount 

obliger's 

of child 

income 

support 

and paid 

department pursuanc to procedures established 

department under Title 40, chapter 5, part 4; and 

must 

to 

by 

be 

the 

the 

(ii) include the obliger's social security number and 

the name and addres~ of the obliger's employer and of any 

ather payer of income to the obligor. 
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{b) Income is not subject to automatic withholding if: 

(i) the obligee or obligor demonstrates and the court 

finds that there is good cause not to require automatic 

income withholding: or 

{ii) the obligee and obliger agree in writing to an 

alternative arrangement regarding the payment of child 

supper~ that provides sufficient security to ensure 

compliance wit.h their agreement. The security is in addition 

to the child support obligation. 

(c) When a judgment, decree, or order for child support 

is entered or modified and automatic income withholding is 

ordered, an obligee who is not a recipient of public 

assistance shall apply for the sapport enforcement services 

of th·e department pursuant to Title IV-0 of the Social 

Security Act for the collection of support through automatic 

~ncome withholding under Title 40, chapter 5, part 4. The 

department shall accept the application. Pending an 

application, the department shall immediately implement 

automatic income withholding and hold any amounts collected 

in trust for the obligee until the obligee makes 

application. 

(d) When automatic income withholding is ordered under 

subsection (S)(a), the clerk of court shall immediately 

focward u copy of the order to the department. 

(el If an obligor is not subject to .:..ncome withholding 
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or is exempted from income withholding, the district court 

judgment or order must include a warning statement that if 

the obligor is delinquent in the payment of support, the 

obligor 1 s income may be subject to income withholding 

procedures under Title 40, chapter 5, part J or 4. Failure 

to include a warning statement in a judgment or order does 

not preclude the use of withholding procedures. 

(6) If the department of social and rehabilitation 

services is providing or later provides support enforcement 

services under Title IV-D of the Social Security Act, each 

district court order or modification of an order must 

contain a statement providing that the noncustodial parent, 

without further order of the court, is required to obtain 

and maintain health insurance coverage as provided in 

40-5-208. Failure to include a warning statement in the 

judgment or order does not preclude the imposition of 

sanctions under 40-5-208. 

ill Each district court judgment, decree.! or order 

establishing a final child support obligation under this 

Eart and each modification of a final order for child 

support must contain a statement that the order is subject 

to review and modification by the department of social and 

rehabilitation services upon the request of the department 

or a oarty under [secticns l through 3] when the depart~ent 

is providing services under Title IV-D of the Social 
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Security Act for the enforcement of the order." 

Section 5. Section 40-5-201, MCA, is amended to read: 

"40-5-201. Definitions. As used in this part, the 

following definitions apply: 

(1) "Alleged father" means a man who is alleged to have 

engaged in sexual intercourse with a child's mother during a 

possible time of conception of the child or a man who is 

presumed to be a child's father under the provisions of 

40-6-105. 

{ 2) "Child" means any person under 18 years of age who 

is not otherwise emancipaced, self-supporting, married, or a 

member of the armed forces of the United States and for 

whom: 

(a} support rights are assigned under 53-2-613: 

(b) a public assistance payment has been made; 

(c} the department is providing support enforcement 

services 

id) 

under 40-5-203; or 

the department has received a referral for 

interstate services from an agency of another state under 

the provisions of the Uniform Reciprocal Enforcemenc of 

Support Act or under Title IV-D of the Social Security Act. 

(3) ''Department'' means the department of social and 

rehabilitatioi, services. 

( •k) 

social 

''Dire~t0r'' means the director of 

and reh3btlitation services or 
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representative. 

(5) "Guidelines" means the child support guidelines 

adopted pursuant to 40-5-209. 

(6} "Hearing ~fficer'' or "hearing examiner'' means che 

hearing officer appointed by the department for the purposes 

of this chapter. 

t5till "Need" means the necessary costs of food, 

clothing~ shelter, and medical care for the s 1J.pport of a 

child or children. 

t&tfil "Obligee" means: 

(a) a person to whom a duty of support is owed and who 

is receiving support enforcement services under this part; 

o, 
(b) a public agency of this or another s~ate having the 

right to receive current or accrued support payments. 

t7till "Obliger" means a per3on, including an alleged 

father, who owes a duty of suppo~t. 

t8t{l0) "Parent" means the natural or adoptive parent cf 

a child. 

t9t!J:..!l "Paternity blood test" means a test that 

demonstrates through examination of genetic markers either 

that an alleged father is not the natural father of a child 

or that there is a probability that an alleged father is t~e 

natural father of o child. Paternity blood tests may include 

but are not liml:ed to the human leukocyte antigen test and 
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DNA probe technology. 

t¼etilll "Public assistance" means any type of monetary 

or other assistance for a child, including medical and 

foster care benefits. The term includes payments to meet the 

needs of a relative with whom the child is living, if 

assistance has been furnished with respect to the child by a 

state or county agency of this state or any other state. 

f½¼t1..!.ll "Support debt" or "support obligation" means 

the amount created by: 

(a) the failure to provide support to a child under the 

laws of this or any other state or a support order: or 

(b) a support order for spousal maintenance if the 

judgment or order requiring payment of maintenance also 

contains a judgment or order requiring payment of child 

support for a child of whom the person awarded maintenance 

is the custodial parent. 

t¼~til.!l "Support order" means an order providing a 

determinable amount for temporary or final periodic payment 

of funds for the support of a child, that is issued by: 

(a) d district court of this state; 

(b} a court of appropriate jurisdiction of another 

state; 

(c) an administrative agency pursuant to proceedings 

under this part; or 

(d) an administrdtive agency of another state with a 
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hearing function and process similar to those of the 

department under this part. 

t¼-3t~ "IV-D" means the provisions of Title IV-D of 

and the regulations promulgated the Social Security 

thereunder." 

Act 

Section 6. Section 40-5-226, MCA, is amended to read: 

•40-5-226. Administrative hearing 

tiae determinations failure 

nature 

to appear 

place 

entry of 

final decision and order. (1) The administrative hearing is 

defined as a "contested case 11
• 

(2) At the discretion of the hearing officer, the 

administrative hearing may be held: 

(a} in the county of residence or other county 

convenient to the obligor or obligee: or 

(b) in the county in which the department or any of its 

offices are located. 

( 3) If a hearing is requested, it must be scheduled 

within 20 days. 

(4) The hearing officer shall determine the liability 

and responsibility, if any, of the obliger under the notice 

and shall enter a final decision and order in accordance 

with such determination. 

( 5) If the obligor fails to appear at the heari:1g or 

fails tc timely request a hearing, :he hearing ~E~icer, Jpo,~ 

a showing of valid service, shall enter a decision and order 
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declaring the amount stated in the notice to be final. 

(6) In a hearing to determine financial responsibility, 

the monthly support responsibility must be determined in 

accordance with the evidence presented and with reference to 

the scale of suggested minimum contributions under 40-5-214. 

The hearing officer is not limited to the amounts stated in 

the notice. 

(7) Within 20 days of the hearing, the hearing officer 

shall enter a final eee*een decision and order. The 

determination of the hearing officer constitutes a final 

agency decision, subject to judicial review under 40-5-253 

and the provisions of the Montana Administrative Procedure 

Act. 

t8t--£f--a-sttp~ert-order-is-es~ab¼ished-ttnder-~his-part7 

any-party-may-£i½e-a-ver±£ied-petitien-wi~"--the--depertment 

a±te~in9---£aets---eonstittt~iftg---a---mater±a¼---ehaftge---0£ 

e±rettfflst~nees~---apon--the--f±l±n9--e~--stteh--petit±on,--the 

department-she%~-±sstte-an-e~der-te-the-nenpetit±en±ng--party 

te-appear-and-shew-eattse-why-the-deeis±e~-prev±ettsly-entered 

shott±d--~o~--be--prespeetive±y-medi£ied~-~he-order-te-appear 

and-shew--eattse,--together--w±th--a--eopy--e£--the--ver±£±ed 

petit±on,--m~st--be--served-ey-the-petitiener-apen-a%%-e~her 

part±es-±n-t"e-~anner-pre~±Oed-by-tn±s-part~-8pe"-~eeeipe-of 

preef-~f-~er~iee7-the-de~a~tffle~e-she±;--,e~edtt¼e--~--hear~~g 

not--±e~~--~~an--±5--e~--me~e--ehan-36-day~-£rom-~h@-daee-e~ 
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ser~tee7-t1t"t¼ess-ex~ended-£0~-9ood-eaase--showno--Prospeeti•e 

medi:fiea~iet"t--may-he-ef'dered-bttt:-ot"t¼7-t1pet"t-e-shewiftg-oi-1!Jeee 

eanse-at"tS-ma~eria¼-ehat"t~e-ef-ei:rettffl9~s~eeso 

(8) A support order entered under this part must 

C-Jntain a statement that the order is subject to review .;:1nd 

modification by the department upon the request of the 

department or a party under [sections 1 through 3] when the 

dep_artment lS providing services under IV-D for the 

enforcement of the order. 

(9) A support debt determined pursuant to this section 

is subject to collection action without further necessity of 

action by the hearing officer. 

(10) A support debt or a support responsibility 

determined under this part by reason of the obligor's 

failure to request a hearing under this part or failure to 

appear at a scheduled hearing may be vacated, upon the 

motion of an obligor, by the heari~g officer within the time 

provided and upon a showing of any ::,.f the grounds enumerated 

in the Montana Rules of Civil Procedure." 

Section 7. Section 40-6-116, MCA, is amended to read: 

"40-6-116. Judgment or ordec. (1) The judgment or order 

of the court determining the existence or nonexistence of 

the parent and child relationship is determinative for all 

purposes. 

( 2) If the judgment or order of the court is at 
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variance with the child's birth certificate, the court shall 

order that a substitute birth certificate be issued under 

40-6-123. 

( 3) (a) The judgment or order may contain any other 

provision directed against the appropriate party to the 

proceeding concerning the custody and guardianship of the 

child, visitation privileges with the child, the furnishing 

of bond or other security for the payment of the judgment, 

or any other matter in the best interest of the child. 

(b) Except when the financial responsibility of a 

responsible parent is in the process of being det~rmined 

pursuant to the administrative procedure provided in 

40-5-225, the judgment or order must contain a provision 

concerning the duty of child support. 

{c) The judgment or order may direct the father to pay 

the reasonable expenses of the mother's pregnancy and 

confinement. 

( 4) (a) Support judgments or orders ordinarily shall be 

for periodic payments which may vary in amount. 

lb) In the best interest of the child, a lump-sum 

payment or the purchase of an annuity may be ordered in lieu 

of periodic payments of support. 

(c) The court may limit the father's liability for past 

support of the child to the proportion of the expenses 

already incurred that the court deems just. 
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(5) In determining the amount to be paid by a parent 

for support of the child and the period during which the 

duty of support is owed, a court enforcing the obligation of 

support shall consider all relevant facts, including: 

(a) the needs of the child, including his medical 

needs; 

(bl the standard of living and circumstances of the 

parents; 

(C) the relative financial means of the parents; 

(d) the earning ability of the parents; 

eel the need and capacity of the child 

including higher education; 

(fl the age of the child; 

for education, 

(g) the financial resources and the earning ability of 

the child; 

(h} the responsibility of the parents for the support 

of others; 

(i) the value of services contributed by the custodial 

parent; 

(j) the cost of day care for the child; and 

(k) any custody arrangement that is ordered or decided 

upon. 

(6) (a) Whenever a court issues or modifies an order 

concerning c~ild support, tte court shall determine the 

child support obligation by applying the standards in this 

-21- HB 922 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

lB 

19 

20 

21 

22 

23 

:::s 

HB 0922/02 

section and the uniform child support guidelines adopted by 

the department of social and rehabilitation services 

pursuant to 40-5-209, unless the court finds by clear and 

convincing evidence that the application of the standards 

and guidelines is unjust to the child or to any of the 

parties or is inappropriate in that particular case. 

(b) If the court does not apply these standards and 

guidelines to determine child support, it shall state its 

reasons for finding that the application of such standards 

and guidelines is unjust to the child or a party or is 

inappropriate in that particular case. 

(C) If the court does not order a parent owing a duty 

of support to a child to pay any amount for the child's 

support, the court shall state its reasons for not ordering 

child support. 

(7) The judgment or order concerning child support and 

each modification of a judgment or order for child support 

must include a provision addressing 

coverage in the following cases: 

health insurance 

1ai If either party has available through an employer 

or other urganization health insurance coverage for the 

child ur children for which the premium is partially or 

entirely paid by the emplcyer or organizaticn, the judgment 

.::ir 0rder may conr-a.:n a provis1cn requiring ,:hat c:;verage for 

the child or children be cu~cinued or obtained. 
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(b) In the event that health insurance required in a 

child support judgment or order becomes unavailable to the 

party who is to provide it, through loss or change of 

employment er otherwise, that party shall, in the absence of 

a~ agreement to the contrary, obtain comparable insurance or 

request that the court modify the requirement. 

(c) The parties may by written agreement provide for 

the health care coverage required by this section, subject 

to the approval of the court. 

{d) Unless otherwise provided in the decree, the health 

care coverage required by this section is in addition to and 

not in substitution, in whole or in part, for the child 

support obligation. 

(8) (a) Except as provided in subsection (8)(bJ, each 

district court judgment or order establishing a child 

support obligation under this part, whether temporary or 

final, and each modification of an existing child support 

order must: 

(i) provide that the amount of child support must be 

withheld from the c,bligor 's income and paid to 

department pursuant t0 procedures established by 

the 

the 

department under Title ~o, chapter S, part 4; and 

( ii) include the obliger's social security number and 

the name and address cf the obliger's employer and of any 

other payor of income to the obliger. 
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(b) Income is not subject to automatic withholding if: 

(i) the obligee or obliger demonstrates and the court 

finds that there is good cause not to require automatic 

income withholding; or 

{ii) the obligee and obliger 

alternative arrangement regarding 

support that provides sufficient 

agree in writing to an 

the payment cf child 

security to ensure 

compliance with their agreement. The security is in addition 

to the child support obligation. 

(c) When a Judgment or order for child support is 

entered or modified and automatic income withholding is 

ordered, an obligee who is not a recipient of public 

assistance shall apply for the support enforcement services 

of the department pursuant to Title IV-D of the Social 

Security Act for the collection of support through automatic 

income withholding under Title 40, chapter 5, part 4. The 

department shall accept the application. Pending an 

application, the department shall immediately implement 

automatic income withholding and hold any amounts collected 

1n trust for the obligee until the obligee makes 

application. 

(d) When automatic income withholding is ordered under 

subsection (B}(a), the clerk of court shall immediately 

forward a copy of the order to the department. 

(9) If the department of social and rehabilitat.i.on 
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1 services is providing or later provides support enforcement 

2 services under Title IV-D of the Social Security Act, each 

3 district court order or modification of an order must 

4 contain a statement providing that the noncustodial parent, 

5 without further order of the court, is required to obtain 

6 and maintain health insurance coverage as provided in 
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40-5-208. Failure to include a 

judgment or order does not 

sanctions under 40-5-208. 

l.!.Ql Each district court 

establishing a final child 

£art and each modification of 

warning 

preclude 

statement in the 

the imposition of 

judgm~I!!...!_ decree, or order 

support obligation under this 

a final order for child 

support must contain a statement that the order is subject 

to review and modification by the department of social and 

rehabilitation services upon the request of the department 

or a party under [sections l through 3] when the department 

is providing services under Title IV-D of the Social 

Securit_l Act for the enforcement of the order." 

NEW SECTION. Section 8. Codification instruction. 

[Sections l through 31 are intended to be codified as an 

integral part of 7itle 40, 

provisions of Title 40, 

chapter 5, part 2, and the 

chapter 5, part 2, apply to 

23 [sections~ through 3]. 

-Ed-
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