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&-BILL NO. f;a/Z

INTRODUCED BY

BY REQUEST OF THE DE!

HEALTH AND ENVIRONMENTAL SCIENCES

A BILL FOR AN ACT ENTITLED: "“AN ACT TO GENERALLY REVISE THE
AIDS PREVENTION ACT; CEANGING THE DEFINITION OF “HEALTH CARE
PROVIDER" TO CONFORM WITH THE UNIFORM HEALTH CARE
INFORMATION ACT; CLARIFYING THE KIND OF COUNSELING THAT A
HEALTH CARE PROVIDER IS REQUIRED TO GIVE IN ADMINISTERING AN
HIV-RELATED TEST; ALLOWING NEXT-OF-KIN, A SIGNIFICANT OTHER,
OR A DESIGNATED INDIVIDUAL TO CONSENT TO AN HIV-RELATED TEST
ADMINISTERED TCO AN UNCONSCIOUS OR MENTALLY TINCAPACITATED
PERSON: ESTABLISHING THAT AN ORDER 1TC PERFORM AN HIV-RELATED
TEST ALSO CERTIFIES THAT PRIOR INFOCRMED CONSENT WAS
OBTAINED; REQUIRING A HEALTH CARE PROVIDER WHO DOES NOT
PROVIDE HIV-RELATED TESTS ON AN ANONYMOUS BASIS TO INFORM
ALL THOSE WISHING TO BE TESTED THAT ANONYMOUS TESTING IS
AVAILABLE ELSEWHERE; REQUIRING THE SUBJECT OF AN HIV-RELATED
TEST TO DESIGNATE A HEALTH CARE PROVIDER TO RECEIVE THE
RESULTS OF THE TEST: REQUIRING INSURANCE COMPANIES TO INFORM
APPLICANTS OF POSITIVE HIV TEST RESULTS AND ALLOW THEM
ACCESS TO NEGATIVE HIV TEST RESULTS; CLARIFYING WHEN CONSENT
TO A TEST MAY BE WITHDRAWN AND WHEN IT 1S NOT REQUIRED:

ALLOWING THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
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TQ ADOPT STANDARDS FOR HIV-RELATED TESTING OF ORGAN, TISSUE,
AND SEMEN DONORS; CLARIFYING WHEN THE IDENTITY OF THE
SUBJECT OF AN HIV-RELATED TEST AND TEST RESULTS MAY BE
DISCLOSED BY GOVERNMENT HEALTH CARE WORKERS; REVISING THE
UNIFORM HEALTH CARE INFORMATION ACT TC ALLOW HEALTH CARE
PROVIDERS TO RELEASE HEALTH CARE INFORMATION WITHOUT CONSENT
WHEN DISCLOSURE WILL AVQOID OR MINIMIZE DANGER TQO THE HEALTH
OR SAFETY OF A PERSON; MAKING IT A MISDEMEANOR FPOR A PERSON
TO UNLAWFULLY DISCLOSE CONFIDENTIAL HEALTH CARE INFORMATIOM;
INCREASING THE CIVIL PENALTIES FOR VIOLATION OF THE AJIDS
PREVENTION ACT; AMENDING SECTIONS 50-16-529, 50-16-1003,
50-16-1007, 50-16-1008, 50-16-1009, AND S50-156-1013, MCA; AND

PROVIDING AN EFFECTIVE DATE."

STATEMENT OF INTENT

A statement of intent is required for this bill because
[section 3] gives authority to the department of health and
environmental sciences to adopt rules setting standards that
must be met before donation of an organ, semen, oOr tissues
in order to prevent transmission of the virus causing
acquired immune deficiency syndrome (AIDS). It is intended
that the department adopt naticnally accepted standards that
are developed for each type of donation and that are

apparently most effective in preventing transmission of the

virus.

o INTRODUCED BILL
WS A\
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 50-16-1003, MCA, is amended to read:
"50~16-1003. Definitions. As wused 1in this part, the

following definitions apply:

{l) "“AIDS” means acquired immune deficiency syndrome as
further defined by the department in accordance with
standards promulgated by the centers for disease control of
the United States public health service.

(2) "Contact" means:

(a) an individual identified by the subject of an
HIV-related test as a past or present sexual partner or as a
person with whom the subject has shared hypodermic needles
or syringes; or

{b) any other person who has been exposed to the test

subject in a manner, voluntary or inveluntary, that may

allow HIV transmission.

(3) "Department" means the department of health and
environmental scliences provided for in 2-15-2i01.

(4) “YHIV" means the human immuncdeficiency vwirus,
identified as the causative agent of AIDS, and all HIV and
HIV-related viruses that damage the cellular branch cf the
human immune or neurclogical systems and leave the infected
person immunodeficient or neurologically impaired.

(%) "HIV-related condition” means a chronic disease

_3_
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resulting from infection with HIV, including but not limited
to AIDS and asymptomatic seropositivity for HIV.
(6) "HIV-related test” means a iaberatery test approved

by the federal food and drug administration, including but

net limited to an enzyme immunoassay and a western blot,
that is designed to detect the presence of HIV or antibodies
to HIy,

(7) "Health care facility"” means a health care
institution, private or public, including but not limited to
a hospital, nursing home, c¢linic, blood bank, blood center,
sperm bank, or laboratory.

{8) "Health care provider" means a physterany--nurses;
paramedicr--psychotogist;~dentist;-public-heaith-department
agent;-—or--other---perssn---providing---medicai+-—--nursingy
psychoiogica%;——ar——other——henith--cure—:erv&ces—af‘gny—kind

person who is licensed, certified, or otherwise authorized

by the laws of this state to provide health care in the

ordinary course of business or practice of a profession. The

term does not include a person who provides health care

solely through the sale or dispensing of drugs or medical

devices.

(9) "Legal guardian® means a person appointed by a
court to assume legal authority for another who has beern
found incapacitated or, in the case of a minor, a person who

has legal custody of the minor.

_4—
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{10) "Local board" means a county, city, city-county, or

district board of health.

{11) "Local health officer” means a county, city.

city=-county, or district health officer appointed by the

leccal board.

{12) "Next-of-kin" means an individual who is a parent,

adult child, grandparent, adult sibling, or legal spouse of

a_person,

t$8¥(13) "Person" means an individual, corporation,
organization, or other legal entity.

+3¥3¥{14) "Posttest counseling" means counseling,

conducted at the time the HIV-related test results are

given, and includes, a4t a minimum, written materials

previded by the department.
£32+4(15) "Pretest counseling®™ means the provision of
writeen-matertats counseling to the subject priocr to conduct

of an HE¥ HIV-related tests-Phe, including, at a minimum,

written materials muat-be developed and provided by the
department.

t33+(16) "Release of test results” means a written
authorization for disclosure of HIV-related test results

thaty

{a) is signed and dated by the person tested or the

person authorized to act for the person tested; and thae

(b) specifies the nature of the information to be

-5—
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disclosed and to whom disclosure 1s authorized.

(17) "significant other" means an individual living in a

current spousal relationship with another individual but who

is not legally a spouse of that individual.

€x43(18) (a) "Written informed consent " means an
agreement in writing that is freely executed by the subject
of an HIV-related test, er by the subject's legal guardian,

or, if there is no 1legal gquardian and the subject is

unconscious or otherwise mentally incapacitated, by the

subject's next-of-kin, significant other, or a person

designated by the subject in hospital records to act on the

subject's behalf, and that includes at least the following:

{i) an explanation of the test, including its purpose,
potential uses, limitaticns, and the meaning of its results;
and

(ii) an explanation of the procedures to be followed for
confidentiality, blood drawing, and counseling, including
notification that the test is voluntary and that consent may

be withdrawn at any time until the blood sample is taken;

{(iii) a-discussion an explanation of whether and to whom
the subject's name and test results may be disclosed; and
{iv} a statement that the test may be obtained

ancnymously if the subject wishess;

(v) the name and address of a health care provider whom

the subject approves to receive the subject's test results

_6_
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(10) “Local board" means a county, city, city-county, or

district board of health.

{11) "Local health officer" means a county. city,

city-county, or district health officer appointed by the

local board.

{12} "Next-of-kin" means an individual who is a parent,

adult child, grandparent, adult sibling, or legal spouse of

a person.

+383{13) "Person” means an individual, corporation,
organization, or other legal entity.

t3ky(1l4) "Posttest counseling” means counseling,
conducted at the time the HIV-related test results are

given, and includes, at a minimum, written materials

provided by the department.
+323(15) "Pretest counseling”™ means the provision of
written-materiats counseling to the subject prior to conduct

of an HIV HIV-related test-—-Phe, including, at a minimum,

written materials must-be developed and provided by the
department.

+33)(16) "Release of test results” means a written
authorization for disclosure of HIV-related test results
that:

{a2) is signed and dated by the person tested or the

person authorized to act for the person tested; and that

{(b) specifies the nature of the information to be
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disclosed and to whom disclosure is authorized.

{17) "significant other"” means an individual living in a

current spousal relationship with another individual but who

is not leqally a spouse of that individual.

ti43(18) (a) "Written informed consent”® means an
agreement in writing ‘that is freely executed by the subject
of an HIV-related test, er by the subject's legal gquardian,

or, if there is no legal guardian and the subject is

unconscious or otherwise mentally incapacitated, by the

subject's next-of-kin, significant other, or a person

designated by the subject in hospital records to act on the

subject's behalf, and that includes at least the following:

(i) an explanation of the test, including its purpose,
potential uses, limitations, and the meaning of its results;
and

{ii) an explanation of the procedures to be followed for
confidentiality, blcod drawing, and counseling, including
notification that the test is veluntary and that consent may

be withdrawn at any time until the blcocod sample is taken;

{iil} e-discusston an explanation of whether and to whom
the subject's name and test rasults may be disclosed: and

{iv) a statement that the test may be obtained
anonymously if the subject wishess;

(v} the name and address of a health care provider whom

the _subject approves to receive the subject's test results

-6=
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and to provide the subject with posttest counseling; and

(vi) if the consent is for a test being performed as

pacrt of an application for insurance, a statement that only

a positive test result will be reported to the designated

health care provider and that negative test results may be

obtained by the subject from the insurance company.

(b) The department shall develop a form agreement that
may be used for purposes of this subsection.”

Section 2. Section 50-16-1007, MCA, is amended to read:

"50-16-1007. Testing -- counseling -- informed consent
~~ penalty. (1) A-person-may-neé-requeskt-an An HIV-related

test witheut--£first may be ordered only by a health care

provider and only after receiving the written informed

consent of:
{2) the subject of the test; or
(b) the subject's legal guardian;

{(c) the subject's next—of-kin or significant other if:

{i) the subiject is unconscious or otherwise mentally

incapacitated;

{(ii) there is no legal guardian;

{iii) there are medical indications of an HIV-related

condition; and

{iv) the test is advisable in order to determine the

proper course of treatment of the subject; or

{(d) the subject's next-of-kin or significant other or

_7-
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the person, if any, designated by the subject in hospital

records to act on the subject's behalf if:

(i) the subject is in a hospital; and

(ii) the circumstances in subsection {1l}{c}(i) through

{iv) exist.
(2) A& When a health care provider shati-certify—in

weiting orders an HIV-related test, he also certifies that

informed consent has been received prior to regquesting
testings Pesting-may-oniy-be--regquested--by--a--heatth--caree

provider:s ordering an HIV-related test.

+24(3} Prior---to-—-executing—--an-—--infermed---consent
agreementy Before the subject of the test executes an

informed consent agreement, the health care provider

ordering the test or his designee must give pretest

counseling to:

{a) the subiect; or

{(b) the subject's legal guardian must-be-given--pretest
eounseting;

{¢) the subject's next—of-kin or significant other if-:

i) the subject is unconscious or otherwise mentalt.-

incapacitated; and

{(ii) there is no guardian; or

{d) the subject's next-of-kin or significant oths: o

the person, if any, designated by the subjezt ir hospital

records teo ac¢t on the subject's behalf if:

-8-
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(i) the subject is in the hospital; and

(ii) the circumstances in subsection (lj{c){i) and (ii}

exist.

+3¥(4) A health care provider who does not provide
HIV-related tests on an anonymous basis shall inform a each
person who wishes to be tested anemymeusly that anonymous
testing is available at-one—ocf-the-counseiing-testing--sites
estabtished-by-the-deparement elsewhere.

t43(5) The subject of an HIV-related test or any of the

subject's representatives authorized by subsection (1) to

act _in the subject's stead shall designate, as part of his

written informed consent, a health care provider to receive

the results of an HIV-related test. The designated health

care provider muse--be--given--to-the-healeh-care-previder
designated-by-the-subjeety-who shall inform the subject or

the subject's representative of the results in person.

£57¥(6) At the time the subject of a test or the

subject's representative is given the test results, the

health care provider or the provider's designee shall give

the subject or the subject's representative must-be-provided

with posttest counseling.

(7) If a test is performed as part of an application

for insurance, the insurance company must ensure that:

(a} negative results can be obtained by the subject or

his representative upon reguest; and
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(b) positive resuylts are returned to the health care

provider designated by the subject or his representative.

+6¥(8) A minor may consent or refuse to consent to be
the subject of an HIV-related test, pursuant to 41-1-402.

£#¥(9) Subsections (1) through ¢5% (6) do not apply to:

{(a) the performance of an HIV-related test by a health
care provider or health care facility that procures,
processes, distributes, or uses a human body part donated
for a purpose specified under Title 72, chapter 17, if the
test is necessary to assure medical acceptability of the
gift for the purposes intended:

{b) the performance of an HIV-related test for the
purpose of research if the testing is performed in a manner
by which the identity of the test subject is not known and
may not be retrieved by the researcher.

{c) the performance of an HIV-related test when:

(i} the subject of the test is unconsciocus or otherwise

mentally incapacitated;

(ii} there are medical indications of an HIV-related

condition;

fiii) the test is adwvisable in order to determine the

proper course of treatment of the subject; and

tiv) none of the individuals listed in subsections

(1){b), {1){c), or (1})(d) exists or is available within 243

hours after the test is determined to be advisable; or

..10_
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(@) the performance of an HIV-related test conducted

pursuant to 50-13-107 or 50-1B-108, with the exception that

the pretest and posttest counseling must still be given.

+8+(10) A knowing or purposeful violation of this
section is a misdemeanor punishable by a fine of $1,000 or
imprisonment for up to 6 months, or both."

Section 3. section 50-16-1008, MCA, is amended to read:

*50)-16-1008. Testing of donars cof organs, tissues, and
semen required -- penalty. (1) Immedimteiy--prise Prier to
donation of an organ, semen, or tissues, HIV-related testing

of a prospective donor, in accordance with nationally

accepted standards adopted by the department by rule, is

required unless the transplantation of an indispensable
organ is necessary to save a patient's life and there is not
sufficient time to perform an HIV-related test.

(2) A knowing or purposeful violation of this section
is a misdemeanor punishable by a fine of up to $1,000 or

imprisonment of up to 6 months, or both."

Section 4. Section 50-16-1009, MCA, is amended to read:

"50-16-1009. Confidentiality of records -- notification
of contacts -- penalty for unlawful disclosure. (i) A Except

as provided in subsection (2), person may not disclcse or be

compelled to disclose the identity of a subject of an
HIV-related test or the results of a test in a manner that

permits identification of the subject of the test, except to

-11i-
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the extent allowed under the Uniform Health Care Information
Act, Title 50, chapter 16, part 5,

(2) A local board, 1local health officer, or the

department may disclose the identity of the subject of an

HIV-related test or the test results only to the extent

allowed by the Government Health Care Information Act, Title

50, chapter 16, part 6, unless it is in possession of that

information because a health care provider employed by it

provided health care to the subject, in which case the

Uniform Health Care Information Act governs the release of

that information.

+2+(3) If a health care provider informs the subject of
an HIV-related test that the results are positive, the
provider shall encourage the subiject to notify persons with

whom-there-nas-been-a-contact-capabie-of-spreading--H¥V who

are potential contacts. If the subject 1is unable or
unwilling te notify all contacts, the health care provider
may ask the subject to disclose voluntarily the identities
of the contacts and teo authorize notification of those
contacts by a health care provider. A notification may state
cnly that the contact may have been exposed to HIV and may
not include the time or place of possible exposure or thLs

identity of the subject of the test.

{4) A person who discloses or compels another o

disclose confidential health care information in vislavi

-2~
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of this section is guilty of a misdemeanor punishable by a

fine of $1,000 or imprisonment For 1 year, or both."

Section 5. section 50-16-1013, MCA, is amended to read:

"50-16-1013. Civil remedy. (1) A person aggrieved hy a
violation of this part has a right of action in the district
court and may recover for each violation:

{a) against a person who negligently violates a
provision of this part, damages of $:y8688 $5,000 or actual
damages, whichever is greater;

(b) against a person who intentionally or recklessly
viplates a provision of this part, damages of 557886 520,000
or actual damages, whichever is greater;

(c) reasonable attorney fees; and

{(d) other appropriate relief, including injunctive
relief.

(2) An action under this section must be commenced
within 3 years after the cause of action accrues.

{3) The department may maintain a civil action to
enforce this part in which the court may order any relief
permitted under subsection (1).

(4) MNothing in this section 1limits the rights of a
subject of an HIV-related test to recover damages or other
relief under any other applicable law or cause of action.

(5) Nothing in this part may be construed to impocse

civil liability or criminal sanctions for disclosure of an

-13_
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HIV-related test result in accordance with any reporting
requirement for a diagnosed case of AIDS or an HIV-related
condition by the department or the centers for disease
control of the United States public health service."

Section 6. Section 50-16-529, MCA, is amended to read:

“50-16-529. Disclosure without patient's authorization
based on need to know. A health care provider may disclose
health care information about a patient without the
patient's authorizaticn, to the extent a recipient needs to
know the information, if the disclosure is:

(1) to a person who is providing health care to the
patient;

(2) to any other person whe requires health care
information for health care education: to provide planning,
quality assurance, peer review, or administrative, legal,
financial, or actuarial services to the health care
provider; for assisting the health care provider in the
delivery of health care; or to a third-party health care
payor who requires health care information and if the health
care provider reasonably believes that the person will:

{a) not use or disclose the health care information for
any other purpose; and

(b) take appropriate steps to protect the health care

infermation;

(3) to any other health care provider who has

-14-



o @ ~N o

10
11
12
13
14
is
16
17
pk:}
19
20
21
22
23
24

25

LC 1178/01

previously provided health care to the patient, to the
extent necessaiy to provide health care to the patient,
unless the patient has instructed the health care provider
not to make the disclosure;

(4) to immediate family members of the patient or any
other individual with whom the patient is known to have a
close perscnal relationship, if made in accordance with the
laws of the state and good medical or other professional
practice, unless the patient has instructed the health care
provider not to make the disclosure;

(5) to a health care provider who is the successor in
interest to the health care provider maintaining the health
care information;

(6) for use in a research project that an institutional
review board has determined:

{a) is of sufficient importance to outweigh the
intrusion intoc the privacy of the patient that would result
from the disclosure;

{by is impracticable without the use or disclosure of
the health care information in individually identifiable
form;

(c; contains reasonable safeguards tc protect the
information from improper disclosure;

(d) contains reasonable safeguards to protect against

directly or indirectly identifying any patient in any report

-.15_
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of the research project; and

(e} contains procedures to remove or destroy at the
earliest opportunity, consistent with the purposes of the
project, information that would enable the patient to be
identified, wunless an institutional review board authorizes
retention of identifying information for purposes of another
research project:

{7) to a person who obtains information for purposes of
an audit, if that person agrees in writing to:

(a) remove cor destroy, at the earliest opportunity
consistent with the purpose of the audit, informaticon that
would enable the patient to be identified; and

{b) not disclose the information further, except to
accomplish the audit or to report wunlawful or improper
conduct invelving fraud in payment for health care by =&
health care provider or patient or other unlawful conduct by
a health care providerj;-and

(8) to an official of a penal or other custodial
institution in which the patient is detained; and

(%) to any person_if the health care providsi

reasonably believes that disclosure will avoid or minimi::

an_imminent danger to the health or safety of the patient -

any other individual."®

NEW SECTION. Section 7. Effective date. "Thiz acc] is

effective July 1, 1991.

-End-~
_16_
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are developed for each type of donation and that are
apparently most effective in preventing transmission of the

virus.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 50-16-1003, MCA, is amended to read:
*50-16-1003. Definitions. As used in this part, the

following definitions apply:

(1) "AIDS" means acguired immune deficiency syndrome as
further defined by the department in accordance with
standards promuigated by the centers for disease control of
the United States public health service.

{2) "Contact” means:

{a) an individual identified by the subject of an
HiV-related test as a past or present sexual partner or as a
persan with whom the subject has shared hypodermic needles
or syringes; or

{b) any other person who has been exposed to the tes:

subject in a manner, voluntary or involuntary, that may

allow HIV transmissicon IN ACCORDANCE WITH MODES OF

TRANSMISSION RECOGNIZED BY THE CENTER FOR DISEASE CONTROL OF

THE UNITED STATES PUBLIC HEALTH SERVICE.

{3) "Department" means the department of health and
environmental sciences provided for in 2-15-2101.

(4) "HIV" means the human immunodeficiency virus,
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identified as the causative agent of AIDS, and all HIV and
HIV-related viruses that damage the cellular branch of the
human immune or neurcleogical systems and leave the infected
person immuncodeficient or neurologically impaired.

(5) "HiV-related condition" means a chronic disease
resulting from infection with HIV, including but not limited
to RIDS and asymptomatic seropositivity for HIV.

{6) "HIV-related test" means a ieboratsry test approved

by the federal food and drug administration, including but

not limited to an enzyme immuncassay and a western blot,
that is designed to detect the presence of HIV or antibodies
to HIV.

{7} "Health care facility" means a health care
institution, private or public, including but not limited to
a hospital, nursing home, clinic, blood bank, blood center,
sperm bank, or laboratory.

(8) "Health care provider" means a physiciany-nurse;
paramedie;-payehetegistr-dentiast;-public——heatth-—department
agent;---or-—-other---persen---praviding--medicat;--nursings
paycheiegicatr-er-other-heatth-care--services—-of-~any——lkind

person  who is licensed, certified, or otherwise authorized

by the laws of this state to provide health care in the

ordinary course of business or practice of a profession., The

term does not include a person who provides health care

solely through the sale or dispensing of drugs or medical
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devices.

(9) "Legal guardian" means a person appointed by a
court to assume legal authority for another who has been
found incapacitated or, in the case of a minor, a person who
has legal custody of the minor.

(10) "Local beard" means a county, city, city-county, or

district board of health.

{11) "Local health officer" means a county, city,

city-county, or district health officer appointed by the

local board.

{(12) "Next-of-kin"” means an individual who is a parent,

adult child, grandparent, adult sibling, or legal spouse of
a_person.

t¥63(13) "Person” means an individual, corporation,

organization, or other legal entity.
{it¥(14) "Posttest counseling" means counseling,
conducted at the time the HIV-related test results are

given, and includes, at a minimum, written materials

provided by the department.
t124(15) "Pretest counseling” means the provision of
written-matertats counseling to the subject prior to conduct

of an HiV HIV-related test--¥me, including, at a minimum,

written materials muase--be developed and provided by the

department,

£33%(16) "Release of test results" means a written
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authorization for disclosure of HIV-related test results
that:

{a) is signed and dated by the person tested or the

person authorized to act for the person tested; and that

(b} specifies the nature of the information to be
disclosed and to whom disclosure 1s authorized.

(17) "Significant other" means an individual living in a

current spousal relationship with another individual but who

is not legally a spouse of that individual.

tr43(18) (a)} "Written informed consent " means an
agreement in writing that is freely executed by the subject
of an HIV-related test, er by the subject's legal guardian,

or, if there is no legal guardian and the subject is

unconscicus or otherwise mentally incapacitated, by the

subiject's next-of-kin, significant other, or a person

designated by the subject in hospital records to act on the

subject's behalf, and that includes at least the following:

{i) an explanation of the test, including its purpcse,
potential uses, limitations, and the meaning of its results;
and

(ii1) an explanation of the procedures to be followed for
confidentiality, bleoed drawing, and counseling, including
notification that the test is voluntary and that ceonsent may

be withdrawn at any time until the blood sample is raken;

(iii) a-dimseusaion an explanation of whether and to whom
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the subject’'s name and test results may be disclosed; and
(iv) a statement that the test may be obtained
ancnymeusly if the subject wishess;

{v) the name and address of a health care provider whom

the subject approves to receive the subject’'s test results

and to provide the subject with posttest counseling; and

{vi} if the consent is for a test being performed as

part of an application for insurance, a statement that only

a positive test result will be reported to the designated

health care provider and that negative test results may be

obtained by the subiect from the insurance company.

{b) The department shall develop a form agreement that
may he used for purposes of this subsection.®

Section 2. section 50-16-1007, MCA, is amended to read:

"50-16-1007. Testing —-- counseling -- informed cansent
-— penalty. (1) A-person-may-not-request-an An HIV-related

test witheont-firat may be ordered only by a health care

provider and only after receiving the written informed

consent of:
(a) the subject of the test; o=
{b) the subject's legal guardian;

{c} the subject's next-of-kin or significant other if:

(i) the subject is unconscious or otherwise mentally

incapacitated;

{(ii) there is no legal guardian;
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(iii) there are medical indications of an HIV-related

condition; and

(iv) the test is advisable in order to determine the

proper course of treatment of the subject; or

(d) the subject's next-of-kin or significant other or

the person, if any, designated by the subject in hospital

records to act on the subject’'s behalf if:

(i) the subject is in a hospital; and

{ii) the circumstances in subsection {1){(c)(i} through

(iv) exist.
{2) & When a health care provider shaii--certify--%n

writing orders an HIV-related test, he also certifies that

informed consent has been received prior to reqguesting
testingr Pesting--may--onty--be--requested-by-a-heaith-care

previdarcs ordering an HIV-related test.

t23(3) Prior--—to——-exeenting—--an---informed---consent
agreement; Before the subject of the test executes an

informed consent agreement, the health care provider

ordering the test or his designee must give pretest

counseling to:
(4) the subject; or

{b} the subject's legal guardian must-be-given-pretess

counseting;

{c} the subject's next-of-kin or significant other if:

{i}) the subject is unconscious or otherwise mentally

-8- HB 917
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incapacitated; and

(ii) there is no guardian; or

{d) the subject's next-of-kin or significant other or

the person, if any, designated by the subject in hospital

records to act on the subject's behaif if:

(i) the subject is in the hospital; and

(ii) the circumstances in subsection {1){(e}(i) and (ii)

exist.

t3¥(4) A health care provider who does not provide
HIV-related tests on an anonymous basis shall inform a each
person who wishes to be tested eanmnonymessty that anonymous
testing is available at-ene—of-the-counseling-testing-sites

estabiished-——by---the---departmens AT ONE OF THE

COUNSELING-TESTING SITES ESTABLISHED BY THE DEPARTMENT, OR

elsewhere,

€4¥(5) The subject of an HIV-related test or any of the

subject's representatives authorized by subsection (1) to

act in the subject's stead shall designate, as part of his

written informed consent, a health care provider to receive

the results of an HIV-related test, The designated health

care provider must-be-given——te-—the-—-heatth--care--pravides
designated--by--the-subjeets-whe shall inform the subject or

the subject's representative of the results in person.

t5¥(6) At the time the subject of a test or the

subject's representative 1s given the test results, the
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health care provider or the provider's designee shall give

the subject or the subject's representative must-be-provided

wielh posttest counseling.

{?) If a test is performed as part of an application

for insurance, the insurance company must ensure that:

(&) negative results can be obhtained by the subject or

his representative upon request; and

{b) positive results are returned to the health care

provider designated by the subject or his representative.

¢6¥(8) A minor may consent or refuse to consent to be
the subject of an HIV-related test, pursuant to 41-1-402.

+74(9) Subsections (1) through +5% (6) do not apply to:

(a) the performance of an HIV-related test by a health
care provider or health care facility that procures,
processes, distributes, or uses a human body part donated
for a purpose specified under Title 72, chapter 17, 1f the
test 1s necessary to assure medical acceptability of the
gift for the purposes intended;

{b) the performance of an HIV-related test for the
purpcse of research if the testing is performed in & manner
by which the identity of the test subject i3 not known and
may not be retrieved by the researcher,

(c) the performance cof an HIV-related test when:

(i) the subject of the test is unconscious or atherwise

mentally incapacitated;
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{ii) there are medical indications of an HIV-related

condition;

(iii) the test is advisable in order Lto determine the

proper course of treatment of the subject; and

{iv) none of the individuals 1listed in subsections

(1)(b), (1)({c), or (1)(d) exists or is available within 24

hours A REASONABLE TIME after the test is determined to be

advisable; or

{d) the performance of an HIV-related test conducted

pursuant to 50-18-107 or 50-18-108, with the exception that

the pretest and posttest counseling must still be given,

{10) (A) IF AN AGENT OR EMPLOYEE OF A HEALTH CARE

PACILITY, A HEALTH CARE PROVIDER WITH PRIVILEGES AT THE

HEALTH CARE FACILITY, OR A FIRST RESPONDER HAS BEEN

VOLUNTARILY OR INVOLUNTARILY EXPOSED T0 A PATIENT 1IN A

MANNER THAT MAY ALLOW INFECTION BY HIV BY A MODE OF

TRANSMISSION RECOGNIZED BY THE CENTER FCOR DISEASE CONTRQL OF

THE UNITED STATES PUBLIC HEALTH SERVICE, THE PHYSICIAN OF

THE PATIENT SHALL, UPON REQUEST OF THE EXPOSED PERSO!,

NOTIFY THE PATIENT OF THE EXPOSURE AND SEEK WRITTEN INFORMED

CONSENT IN ACCORDANCE WITH GUIDELINES OF THE CENTER FOR

DISEASE CONTROL FOR AN HIV-RELATED TEST OF THE PATTENT. IF

WRITTEN INFORMED CONSENT CANNOT BE OBRTAINED, THE HEALTH CARE

FACILITY, IN ACCORDANCE WITH THE INFECTICUS DISEASE EXPOSURE

GUIDELINES OF THE HEALTH CARE FACILITY, MAY, WITHOUT THE
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CONSENT OF THE PATIENT, CONDUCT THE TEST ON PREVIOUSLY DRAWN

BLOOD OR PREVIOUSLY COLLECTED BODILY FLUIDS TO DETERMINE IF

THE PATIENT IS IN FACT INFECTED. A HEALTH CARE FACILITY IS

NOT REQUIRED 0 PERFORM A TEST AUTHORIZED 1IN THIS

SUBSECTION. TF A TEST IS CONDUCTED PURSUANT TO THIS

SUBSECTION, TEE HEALTH CARE FACILITY SHALL INFORM THE

FPATIENT Of THE RESULTS AND PROVIDE THE PATIENT WITH POSTTEST

COUNSELING. THE PATIENT MAY KOT BE CHARGED FOR A TEST

PERFORMED PURSUANT TO THIS SUBSECTION. THE RESULTS OF A TEST

PERFORMED PURSUANT TO THIS SUBRSECTION MAY NOT BE MADE PART

OF THE PATIENT'S RECORD AND ARE SUBJECT TGO 50-16-1009{1).

(B) FOR THE PURPOSES OF THIS SUBSECTION, "WRITTEN

INFORMED CONSENT" MEANS AN AGREEMENT IN WRITING THAT IS

FREELY EXECUTED BY THE SUBJECT OF AN HIV-RELATED TEST, BY

THE SUBJECT'S LEGAL GUARDIAN, OR, 1IF THERE IS NO LEGAL

GUARDIAN AND THE SUBJECT IS INCAPACITATED, BY THE SUBJECT'S

NEXT-OF-KIN, SIGNIFICANT OTHER, OR A PERSON DESIGNATED BY

THE SUBJECT IN HOSPITAL RECORDS TO ACT ON THE SUBJECT'S

BEHALF.

t8¥+384(11) A knowing or purposeful violaticn of this
section is a misdemeanor punishable by a fine of $1,000 or
imprisonment for up to 6 months, or beth."

Section 3. Section 50-16-1008, MCA, is amended to read:

"50~16—-1008. Testing of donors of organs, tissues, and

semen required -- penalty. (1) ¥Immediatety--prieor Prior to
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donation of an organ, semen, or tissues, HIV-related testing

of a prospective donor, in accordance with nationally

accepted standards adopted by the department by rule, is

required unless the transplantation of an indispensable
organ is necessary to save a patient's life and there is not
sufficient time to perform an HIV-related test.

{2) A knowing or purposeful violation of this section
is a misdemeanor punishable by a fine of up te $1,000 or

imprisonment of up to 6 months, or both."

Section 4. Section 50-16-1009, MCA, i3 amended to read:

"50-16-1009. <Confidentiality of records -- notification
of contacts —— penalty for unliawful disclosure. (1) A Except

as provided in subsection (2), person may not disclose or be

compelled to disclose the identity of a subject of an
HIV-related test or the results of a test in a manner that
permits identification of the subject of the test, except to
the extent allowed under the Uniform Health Care Information
Act, Title 50, chapter 16, part 5.

(2) A local board, local health officer, or the

department may disclose the identity of the subject of an

HIV-related test ar the test results cnly to the extent

allowed by the Government Health Care Information aAct, Title

50, chapter 16, part 6, unless it is in possession of that

information because a health care provider employed by it

provided health care to the subject, in which case the
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Uniform Health Care Information Act governs the release of

that information,

+2+{3) If a health care provider informs the subject of
an HIV-related test that the results are positive, the
provider shall encourage the subject to notify persons with
whom-there-has-been-a-contact-capahie-of -spreading--Hi¥ who

are potential contacts. If the subject 1is unable or

unwilling to notify all contacts, the health care provider
may ask the subject to disclose voluntarily the identities
of the contacts and to authorize notification of those
contacts by a health care provider. A notification may state
only that the contact may have been exposed to HIV and may
not include the time or place of possible exposure or the
identity of the subject of the test.

(4) A person who discloses or compels another to

digclose confidential health care infermation in violaticn

of this section is guilty of a misdemeanor punishable by a

Eine of $1,000 or imprisonment for 1 year, or both,"

Section 5. Section 50-16-1013, MCA, is amended to read:

"50-16-1013. Civil remedy. (1) A perscn aggrieved by a
violation of this part has a right of action in the district
court and may recover for each viclation:

(a) against a person who negligently vioclates a

provision of this part, damages of $t7888 $5,000 or actual

damages, whichever is greater;
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{b) against a person who intentionally or recklessly
violates a provision of this part, damages of $57688 $20,000
or actual damages, whichever is greater;

{c) reasonable attorney fees; and

{d) other appropriate relief, including injunctive
relief.

{2) An action under this section must be commenced
within 3 years after the cause of action accrues.

{3) The department may maintain a civil acticn to
enforce this part in which the court may order any relief
permitted under subsection (1l).

{4) MNothing in this section 1limits the rights of a
subject of an HIV-related test to recover damages or oOther
relief under any other applicable law or cause of action.

{5} Nothing in this part may be construed to impose
civil liability or c¢riminal sanctions for disclosure of an
Hiv-related test result in accordance with any reporting
requirement for a diagnosed case of AIDS or an HIV-related
condition by the department or the centers for disease
control of the United States public health service,”

Section B. Section 50-16-529, MCA, is amended to read:

*50-16-529. Disclosure without patient's authorization
based on need to know. A health care provider may disclose
nealth care information about a patient without the

patient's authorization, to the extent a recipient needs to
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know the information, if the disclosure is:

(1) to a person who is providing health care to the
patient;

(2) to any other person who requires health care
information for health care education; to provide planning,
guality assurance, peer review, or administrative, legal,
financial, or actuarial services to the health care
provider; for assisting the health care provider in the
delivery of health care; or to a third-party health care
payor who requires health care information and if the health
care provider reasonably believes that the person will:

{a) not use or discloge the health care information for
any other purpcse; and

(b) take appropriate steps to protect the health care
information;

{3) to any other health care provider who has
previously provided health care to the patient, to the
extent necessary to provide health care to the patient.,
unless the patient has instructed the health care provider
not to make the disclosure;

(4) to immediate family members of the patient or any
other individual with whom the patient is known to have a
close personal relationship, if made in accordance with the
laws of the state and good medical or other professional

practice, unless the patient has instructed the health care
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provider not to make the disclosure;

(5) to a health care provider wheo is the successor in
interest to the health care provider maintaining the health
care information;

(6) for use in a research project that an institutional
review board has determined:

(a) 1is of sufficient importance to outweigh the
intrusion into the privacy of the patient that would result
from the disclosure;

(b) 1is impracticable without the use or disclosure of
the hnealth care information in individually identifiable
form;

{c) contains reasonable safeguards to protect the
information from improper disclosure;

{d} contains reasonable safeguardg to protect against
directly or indirectly identifying any patient in any report
of the research project; and

(e) <contains procedures to remove or destroy at the
earliest opportunity, consistent with the purposes of the
project, information that would enable the patient to be
identified, unless an instituticnal review board authorizes
retention of identifying information for purposes of another
research project;

(7) to a person who obtains information for purposes of

an audit, if that person agrees in writing to:
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{ay remove or destroy, at the earliest opportunity
consistent with the purpose of the audit, information that
would enable the patient to be identified; and

(b) not disclose the information further, except to
accomplish the audit or to report unlawful or improper
conduct involving fraud in payment for health care by a
health care provider or patient or other unlawful conduct by
a health care providers-and

(8) to an official of a penal or other custodial
institution in which the patient is detained; and

{2) to any person CONTACT, AS DEFINED IN 30-16-1003, if

the health care provider reasonably believes that disclosure

will avoid or minimize an imminent danger to the health or

safety of the patienmt CONTACT or any other individual.™

NEW SECTION. SECTION 7. SEVERABILITY. IF A PART OF

{THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS

ACT]) 1S INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

REMAINS 1IN EFFECT 1IN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID APPLICATICNS.

NEW SECTION. Section 8. Effective date. [This act] is
effective July 1, 1991,

-End-
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HOUSE BILL NO. 917
INTRODUCED BY TOOLE, KEATING, MEASURE, COBB
STICKNEY, RUSSELL, SQUIRES
BY REQUEST OF THE DEPARTMENT OF

HEALTH AND ENVIRONMENTAL SCIENCES

A BILL FOR AN ACT ENTITLED: “AN ACT TC GENERALLY REVISE THE
AIDS PREVENTION ACT; CHANGING THE DEFINITION OF “HEALTH CARE
PROVIDER" TO CONFORM WITH THE UNTFORM HEALTH CARE
INFCRMATION ACT; CLARIFYING THE KIKND OF COUNSELING THAT A
HEALTH CARE PROVIDER IS REQUIRED TO GIVE IN ADMINISTERING AN
BIV-RELATED TEST;: ALLOWING NEXT-OF-KIN, A SIGNIFICANT OTHER,
OR A DESIGNATED INDIVIDUAL TO CONSENT TO AN HIV-RELATED TEST
ADMINISTERED TO AN UNCONSCIOUS OR MENTALLY INCAPACITATED
PERSON; ESTABLISHING THAT AN ORDER TO PERFORM AN HIV-RELATED
TEST ALSO CERTIFIES THAT PRIOR INFORMED CONSENT WAS
OBTAINED; REQUIRING A HEALTH CARE PROVIDER WHO DOES NOT
PROVIDE HIV-RELATED TESTS ON AN ANONYMOUS BASIS TO INFORM
ALL THOSE WISHING TO BE TESTED THAT ANONYMOUS TESTING IS
AVAILABLE ELSEWHERE; REQUIRING THE SUBJECT OF AN HIV-RELATED
TEST TO DESIGNATE A HEALTH CARE PROVIDER TO RECEIVE THE
RESULTS OF THE TEST: REQUIRING INSURANCE COMPANIES TO INFORM
APPLICANTS OF POSITIVE HIV TEST RESULTS AND ALLOW THEM
ACCESS TO NEGATIVE HIV TEST RESULTS; CLARIFYING WHEN CONSENT

TO A TEST MAY BE WITHDRAWN AND WHEN IT IS NOT REQUIRED;
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PROVIDING FOR HIV TESTING OF PATIENTS POTENTIALLY INFECTING

HEALTH CARE FACILITY PERSONNEL OR EMERGENCY RESPONDERS;

ALLOWING THE DEPARTMENT OF HEALTE AND ENVIRONMENTAL SCIENCES
TO ADOPT STANDARDS FOR HIV-RELATED TESTING OF ORGAN, TISSUE,
AND SEMEN DONORS: CLARIFYING WHEN THE IDENTITY OF THE
SUBJECT OF AN HIV-RELATED TEST AND TEST RESULTS MAY BE
DISCLOSED BY GOVERNMENT HEALTH CARE WORKERS; REVISING THE
UNIFORM HEALTH CARE INFORMATION ACT TC ALLOW HEALTH CARE
PROVIDERS TO RELEASE HEALTH CARE INFORMATION WITHOUT CONSENT
WHEN DISCLOSURE WILL AVOID OR MINIMIZE DANGER TO THE HEALTH
OR SAFETY OF A PERSON; MAKING IT A MISDEMEANOR FCR A PERSON
TO UNLAWFULLY DISCLOSE CONFIDENTIAL HEALTH CARE INFORMATION;
INCREASING THE CIVIL PENALTIES FOR VIOLATION OF THE AIDS
PREVENTION ACT; AMENDING SECTIONS 50-16-529, 50-16-1003,
50-16~1007, 50-16-1008, S50-16-1009, AND 50-16-1013, MCA: AND

PROVIDING AN EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
[section 3] gives authority to the department of health and
environmental sciences to adopt rules setting standards that
must be met before donation of an organ, semen, or tissues
in order to prevent transmission of the virus causing
acquired immune deficiency syndrome (AIDS). It is intended

that the department adopt nationally accepted standards that

-2~ HB 917
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are developed for each type of donation and that are
apparently most effective in preventing transmission of the

virus.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 50-16-1003, MCA, is amended to read:
"gp-16—-1003. Definitions. As used in this part, the

following definitions apply:

{1} "“AIDS™ means acquired immune deficiency syndrome as
further defined by the department in accordance with
standards promulgated by the centers for disease control of
the United States public health service.

(2} “"Contact" means:

(a} an individual identified by the subject of an
HIV-related test as a past or present sexual partner or as a
person with whom the subject has shared hypodermic needles
or syringes; or

(b) any Other person who has been exposed to the test

subject in a manner, voluntary or inveluntary, that may

allow HIV trapsmission 1IN ACCORDANCE WITH MODES OoF

TRANSMISSION RECOGNIZED BY THE CENTER FOR DISEASE CONTROL OF

THE UMITED STATES PUBLIC HEALTH SERVICE.

{3) “Department"” means the department of health and
environmental sciences provided for in 2-15-2181.

(4) "HIV* means the human immunodeficiency virus,
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identified as the causative agent of AIDS, and all HIV and
HIV-related viruses that damage the cellular branch of the
human immune or neurological systems and leave the infected
person immunodeficient or neurologically impaired.

(5) "HIV-related condition" means a chronic disease
resulting from infection with HIV, including but not limited
to AIDS and asymptomatic seropositivity for HIV.

({6) "HIV-related test" means a taboratery test approved

by the federal food and drug administration, including but

not limited to an enzyme immunocassay and a western blot,
that is designed to detect the presence of HIV or antibodies
Lo HIV.

{7) ™“Health care facility" means a health care
institution, private or public, including but not limited to
a hospital, nursing home, clinic, blcod bank, bloocd center,
sperm bank, or laboratory.

(8) '"Health care provider" means a phystetanr-furse;
paramedic;-paychoatogistr—dentistr-public--heaith--department
agenty—-—or---gther---person---proritding--medicei;--nursings
peycholtegicatr-or-other-heateh-care——-services——of-—any-—kind

person who is licensed, certified, or otherwise authorized

by the laws of this state to provide health care in the

ordinary course of business or practice of a professicn. The

term does not include a person who provides health care

solely through the sale or dispensing of drugs: or medical

-4~ BB 917
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devices.

(9) "Legal guardian" means a person appointed by a
court to assume legal authority for another who has been
found incapacitated or, in the case of a minor, a person who
has legal custody of the minor.

(10} "fLocal board” means a county, city, city-county, or

district board of health.

{1l1) "Local health officer" means a county, city,

city-county, or district health officer appointed by the

local board.

{12) "Next-of-kin" means an individual who iz a parent,

adult chiid, grandparent, adult sibling, or legal spouse of

a_person.

+38¥{13) "Person" means an individual, corporation,

organization, or other legal entity.
¢¥3¥¥{14) “"Posttest counseling” means counseling,
conducted at the time the HIV-related test results are

given, and includes, at a minimum, written materials

provided by the department.
t¥24/15) “Pretest counseling” means the provision of
weitten-matertats counseling to the subject prior to conduct

of an H¥V HIV-related test:-Phe, including, at a minimum,

written materials must--be developed and provided by the

department .

t133(16) "Release of test results" means a written
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authorization for disclosure of HIV-related test results
that:

{a) is signed and dated by the person tested or the

person authorized to act for the person tested: and that

{b) specifies the nature of the information to be
disclosed and to whom disclosure is authorized.

(17) "Significant other" means an individual living in a

current spousal relaticnship with ancther individual but who

is not legally a spouse of that individual.

+24¥(18) (a) "Written informed consent” means an
agreement in writing that is freely executed by the subject
of an HiV-related test, or by the subject's legal guardian,

or, if there is no legal guardian_and the subject is

uncaonscicus or otherwise mentally incapacitated, by the

subject's next-of-kin, significant other, or a person

designated by the subject in hospital records to _act on the

subject's behalf, and that includes at least the following:

(i) an explanation of the test, including its purpose,
potential uses, limitations, and the meaning of its results;
and

(ii) an explanation of the procedures to be followed for
confidentiality, blood drawing, and counseling, including
notification that the test is voluntary and that consent may

be withdrawn at any time until the blocd sample is taken;

tiii) a-diseussion an explanation of whether and to whom

_6- HB 917
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the subject's name and test results may bhe disclosed; and
(iv) a statement that the test may be obtained
anonymously if the subject wishesv;

(v) the name and address of a health care provider whom

the subject approves to receive the subject's test results

and to provide the subject with posttest counseling; and

(vi) if the consent is for a test being performed as

part of an application for insurance, a statement that only

a positive test result will be reported to the designated

health care provider and that negative test results may  be

obtained by the subject from the insurance company.

{b) The department shall develop a form agreement that
may be used for purposes of this subsection.”

‘Section 2. section 50-16-1807, MCA, is amended to read:

"50-16-1007. Testing —- counseling -- informed consent
-=- penalty. {1} A-person-may-not-request-an An HIV-related

test withoue-£first may be ordered only by a health care

provider and only after receiving the written informed

consent of:
(a) the subject of the test; or
(b) the: subject's legal guardian;

.{2) the .subject's .aext-of-kin or significant other if:

.4i) the .suhject is unconscicus or otherwise -mentally

incepacitated;

{ii) there is no legal guardian:
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(iii} there are medical indications of an HIV-related

condition; and

{iv}) the test is advigable in order to determine the

proper course of treatment of the subject; or

{d} the subject‘'s next-of-kin or significant other or

the person, if any, designated by the subject in hospital

records to act on the subject's hehalf if:

(i) the subject is in a hospital; and

(ii) the circumstances in subsection (l)}(c)(i) through
{iv) exist.
(2) A When a health care pravider shaii--cereify--in

writing orders an HIV-related test, he also certifies that

informed consent has been received prior to reguesting

testing: TFesting-—-may--eniy--he--zeguested-hysa-heaith-gare

-providert ordering an HIV-related test.

t+23(3} Prior---to---executing-——-an---informed---consent
agreementy; Before the subject of the test executes an

informed consent agreement, .the bealth .cape provider

ordering the test or 'his desigpnee .must give pretest

counseling to:
{a} the .gubject; or

(b} -the subject's legal.guardiansmust-bBezgivenzprerqat

~eounsettng;

{c] .the.subject's pext-ef-kin or signifigant ether if:

(i} the subject is unconscious o©r eothepwise -mentally

=8~ BB 7
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incapacitated; and

{ii) there is no gquardian; or

{d) the subject's next-of-kin or significant other or

the person, if any, designated by the subject in hospital

records to act on the subject's behalf if:

{i) the subject is in the hospital; and

(ii} the circumstances in subsection (1}{c}(i) and (ii)

+34(4) A health care provider who does not provide
HiV-related tests on an anonymous basis shall inform a each
person who wishes to be tested anonymeualy that anonymous
testing is available at-one-of-the-counseting-testing-sites

estabtished---by---the-—deparement AT ONE oF THE

COUNSELING-TESTING SITES ESTABLISHED BY THE DEPARTMENT, OR

elsewhere.

t4¥(5) The subject of an HIV-related test or any of the

subject's representatives authorized by subsection_ (1) to

act _in the subject's stead shall designate, as part of his

written informed consent, a hezlth care provider to receive

the resvlts of an HIV-related test. The designated health

care provider must-be-given--to--the--heaith--care--provider
designated--by--the-subjectr-who shall inform the subject or

the subject's representative of the results in person.

£5¥{6) &t the time the subject of a test or the

subject's representative is given the test results, the
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health care provider or the provider's designee shall give

the subject or the subject’'s representative must-be-previded

with posttest counseling.

{7) 1f a test is performed as part of an application

for insurance, the insurance company must ensure that:

(a) neqative results can be cobtained by the subject or

his representative upon request; and

{b) positive results are returned to the health care

provider designated by the subject or his representative.

t6%(8) A minor may consent or refuse to consent to be
the subject of an HIV-related test, pursuant to 41-1-4902.

t73(9) Subsections (1) through ¢5% (6) do not apply to:

{(a) the performance of an HIV-related test by a health
care provider or health care facility that procures,
processes, distributes, or wuses a human body part donated
for a purpose specified under Title 72, chapter 17, if the
test is necessary to assure medical acceptability of the
gift for the purposes intended;

{b) the performance of an HIV-related test for the
purpose of research if the testing is performed in a manner

by which the identity cf the test subject is not known and

‘may not be retrieved by the researcher.

{¢) the performance of an HIV-related test when:

(i) the subject of the test is unconscious or cotherwise

mentally incapacitated;

-10- BB 917
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{ii) there are medical indications of an HIV-related

condition;

(iii) the test is advisable in order to determine the

proper course of treatment of the subject; and

(iv) none of the individuals listed in subsections

(1){b), (1}(c), or {l}(d) exists or is available within 24

hours A REASONABLE TIME after the test is determined to be

advigable; or

(@) the performance of an HIV-related test conducted

pursuant to 50-18-107 or 50-18-108, with the exception that

the pretest and posttest counseling must still be given.

{10} {(A) IF AN AGENT OR EMPLOYEE OF A HEALTH CARE

FPACILITY, A EEALTH CARE PROVIDER WITH PRIVILEGES AT THE

HEALTH CARE FACILITY, OR A FIRST RESPONDER HAS BEEN

VOLUNTARILY OR INVOLUNTARILY EXPOSED TO A PATIENT 1IN A

MAMNER THAT MAY ALLOW INFECTION BY HIV BY A MODE OF

TRANSMISSION RECOGNIZED BY THE CENTER FOR DISEASE CONTROL OF

THE UNITED STATES PUBLIC HEALTH SERVICE, THE PHYSICIAN OF

THE PATIENT SHALL, UPON REQUEST OF THE EXPOSED PERSON,

NOTIFY THE PATIENT OF THE EXPOSURE AND SEEK WRITTEN INFORMED

CONSENT IN ACCORDANCE WITH GUIDELINES QF THE CENTER FQR

DISEASE CONTROL FOR AN HIV-RELATED TEST OF THE PATIENT. IF

WRITTEN INFORMED CONSENT CANNOT BE OBTAINED, THE HEALTH CARE

FRCILITY, IN ACCORDAMCE WITH THE INF€€TIOBS DISEASE EXPOSURE

GUIDELINES OF THE HEALTH CRRE FACILITY, MAY, WITHOUT THE

—-11- HB 917
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CONSENT OF THE PATIENT, CONDUCT THE TEST ON PREVIQUSLY DRAWN

BLOOD OR PREVIQUSLY COLLECTED BODILY FLUIDS TO DETERMINE IF

THE PATIENT IS IN FACT INFECTED. A HEALTH CARE FACILITY IS

NOT REQUIRED TO PERFORM A TEST AUTHORIZED IN THIS

SUBSECTION. IF A TEST IS CONDUCTED PURSUANT TO THIS

SUBSECTION, THE HEALTH CARE FACILITY SHALL INFORM THE

PATIENT OF THE RESULTS AND PROVIDE THE PATIENT WITH POSTTEST

COUNSELING. THE PATIENT MAY NOT BE CHARGED FOR A TEST

PERFORMED PURSUANT TO THIS SUBSECTION. THE RESULTS OF A TEST

PERFORMED PURSUANT TC THIS SUBSECTION MAY NOT BE MADE PART

OF TEHE PATIENT'S RECORD AND ARE SUBJECT TO 50-16-1049(1).

(B) FOR THE PURPOSES OF THIS SUBSECTION, “WRITTEN

INFORMED CONSENT" MEARS AN AGREEMENT IN WRITING THAT IS

FREELY EXECUTED BY THE SUBJECT OF AN HIV-RELATED TEST, BY

THE SUBJECT'S LEGAL GUARDIAN, OR, IF THERE IS NO LEGAL

GUARDIAN AND THE SUBJECT IS INCAPACITATED, BY THE SUBJECT'S

NEXT-QF-KIN, SIGNIFICANT OTHER, OR A PERSON DESIGMATED BY

THE SUBJECT IN HOSPITAL RECORDS TO ACT ON THE SUBJECT'S

BEHALF.

tB¥t263{11) A knowing or purposeful viclation of this
section is a misdemeanor punishable by a fine of $1,000 or
imprisonment for up to 6 months, or both."

Section 3. Section 50-16-1088, MCA, is amended to read:

"50-16-1008. Testing of donors of organs, tissues, and

sepen reguired -- penalty. (1) immedisceiy-~prier Prior to

-12- HB 9217
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donation of an organ, semen, or tissues, HIV-related testing

of a prospective donor, in accordance with nationally

accepted standards adopted by the department by rule, is

required unless the transplantation of an indispensable
organ is necessary to save a patient’s life and there is not
sufficient time to perform an HIV-related test.

(2) A knowing or purposeful violation of this section
is a misdemeanor punishable by a fine of up to $1,000 or

imprisonment of up to 6 months, or both."
Section 4. section 50-16-1003, MCA, is amended to read:

"50-16-1009. Confidentiality of records -- notification

of contacts -- penalty for unlawful disclosure. {1) A Except

as provided in subsection (2), person may not disclose or be

compelled to disclose the identity of a subject of an
HiV-related test or the results of a test in a manner that
permits identification of the subject of the test, except to
the extent allowed under the Uniform Health Care Information
Act, Title 50, chapter 16, part 5.

{2) & local board, local health officer, or the

department may disclose the identity of the subject of an

HIV-related test or the test results only to the extent

aliowed by the Government Health Care Information Act, Title

50, chapter 16, part 6, unless it is in pogssession of that

information because a health care provider employed by it

provided health care to the subject, in which case the
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Uniform Health Care Information Act governs the release of

that information.

+2¥(3) If a health care provider informs the subject of
an HIV-related test that the results are positive, the
provider shall encourage the subject to notify persons with
whom-there-has-been-a-contact-capabie-of -apreading—-HIV who

are potential contacts. If the subject 1is unable or

unwilling to notify all contacts, the health care provider
may ask the subject to disclose voluntarily the identities
of the contacts and to authorize notification of those
contacts by a health care provider. A notification may state
only that the contact may have been exposed to HIV and may
not include the time or place of possible exposure or the
identity of the subject of the test.

(4) A person who discloses or compels another to

disclose confidential health care information in violation

of this section is guilty of a misdemeanor punishable by a

fine of $1,000 or imprisonment for 1 year, or both."

Section 5. section 508-16-1013, MCA, is amended to read:

"50-16-1013. Civil remedy. (1) A person aggrieved by a
violation of this part has a right of action in the district
caurt and may recover for each violation:

(a) against a person who negligently violates a
provision of this part, damages cof Sis888 55,000 or actual

damages, whichever is greater;

~14- HB 3517
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{b) against a person who intentionally or recklessly
violates a provision of this part, damages of $57888 $20,000
or actual damages, whichever is greater;

{c) reasonable attorney fees; and

(d) other appropriate relief, including injunctive
relief.

{2) BAn action under this section must be commenced
within 3 years after the cause of action accrues.

(3) The department may maintain a civil action to
enforce this part in which the court may order any relief
permitted under subsection (1}.

{4) Hothing in this section 1limits the rights of a
subject of an HiV-related test to recover damages or other
relief under any other applicable law or cause of action.

{5) Nothing in this part may be construed to impose
civil liability or criminal sanctions for disclesure of an
HIV-related test result in accordance with any reporting
requirement for a diagnosed case of AIDS or an HIV-related
condition by the department or the centers for disease
control of the United States public health service.”

Section 6. Ssection 50-16-529, MCA, is amended to read:

"50-16-529. Disclosure without patient's authorization
based on need to know. A health care provider may disclose
health care information about a patient without the

patient's authorization, to the extent a recipient needs to
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know the information, if the disclosure is:

{l) to a person who is providing health care to the
patient;

(2) to any other person who requires health care
information for health care education:; to provide planning,
quality assurance, peer review, or administrative, legal,
financial. or actuarial services to the health care
provider; for assisting the health care provider in the
delivery of health care; or to a third-party health care
payor who requires health care information and if the health
care provider reasonably believes that the person will:

{a) not use or disclose the health care information for
any other purpose; and

{b} take appropriate steps to protect the health care
information;

{3y to any other health care provider who has
previously provided health care to the patient, to the
extent necessary to provide health care to the patient,
unless the patient has instructed the health care provider
not te make the disclosure;

(4) to immediate family members of the patient or any
other individual with whom the patient is known te have a
close personal relationship, if made in accordance with the
laws of the state and good medical or other professional

practice, unless the patient has instructed the health care

~16- HB 917
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provider not to make the disclosure;

(5) to a health care provider who is the successor in
interest to the health care provider maintaining the health
care information;

(6) £Eor use in a research project that an institutional
review board has determined:

(a) 1is of sufficient importance to outweigh the
intrusion into the privacy of the patient that would result
from the disclosure;

{b) is impracticable without the use or disclosure of
the health care information in individually identifiable
form;

{¢) contains reasonable safeqguards to protect the
information from improper disclosure;

(d) contains reasonable safeguards to protect against
directly or indirectly identifying any patient in any report
of the research project; and

(e) contains procedures to remove or destroy at the
earliest opportunity, consistent with the purposes of the
preject, information that would enable the patient to be
identified, unless an institutional review board authorizes
retention of identifying information for purposes of ancther
research project;

{(7) to a person who obtains information for purpcses of

an audit, if that person agrees in writing to:
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(a) remove or destroy, at the earliest opportunity
consistent with the purpose of the audit, information that
would enable the patient to be identified; and

{b} not disclose the information further, except to
accomplish the audit or to report wunlawful or improper
conduct involving fraud in payment for health care by a
health care provider or patient or other unlawful conduct by
a health care providers-and

{8) to an official of a penral or other custodial
institution in which the patient is detained; and

{3) to any person CONTACT, AS DEFINED IN 50-16-1003, if

the health care provider reascnably believes that disclosure

will avoid or minimize an imminent danger to the health or

safety of the patient CONTACT or any other individual."”

NEW sEcTioN. SECTION 7. SEVERABILITY. IF A PART OF

[THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT, IF A PART OF [THIS

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

REMAINS 1IN EFFECT IN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. Section 8. gffective date. [This act] is
effective July 1, 1991.

-End-

~18- HB 917



SENATE STANDIRG COMMITTEE REPORT

Page 1 of 2
March 27, 1991

HR. PRESIDENT.

We, your comaittee on Public Health, Welfare, and Safety having
had under consideration House Bill ¥o. 917 {third reading copy -~

blue}, respectfully report that House Bill No. 517 be amended and
ag so amended be concurred in: F

1. Title, page 2, line 2.
Following: "FACILITY"

Insert: "OR EMERGENCY SERVICES™
Following: “PERSONNEL"

Strike: "OR EMERGENCY RESPONDERS™

2. Title, page 2, line 14.
Following: "S5@-16-529,"
Ingert: "5@0-16-702," t

3, Page 11, line 14.
Following: “A"
Strike: "FIRST RESPONDER"

Insert, "person providing emergency services who ig described in
5@-16-702(1)"

4. Page 1B, line 15.

Following: line 14

Insert: "Section 7. Section 5¢-16-7@2, MCA, 1is amended to read. !
"50-16-792. Report of unprotected exposure to disease. {1}

A report may he filed, as provided in aubsection {2), hy a

person:
{(a) employved by or acting as a voluntear with a public or

private organization that providas emergency services to the

Public, including but not limited to a law enforcement officer,

firefighter, emergency medical technician, corrections officer,

or ambulance service attendant; and
(b} who, 1in his official capacity with the public or

Private organization, attends or assists in transporting a

patient to a health care facility and believes he has sustained

an unprotected exposure, te
(2) A person who qualifies in subsection (1) may submit to

the health care facility, on a fora prescribed by the department,

a report of unprotected exposure that contains his name and other

information required by the department, including m description ,
of the unprotected exposure.

6613505C.5)1

LN

Page 2 of 2
Harch 27, 1991

3 f the expcsure described in the report red a
ner that may allow infection by HIV, as defined in 5@-16-1890
by _a mode transmissi recognized by the center for disease

conttol, then submissgion of the ort to the health care
facility constitutes a raguest to the patient’'s sician to Eee
censent fo erformance of an HIV-re ed test pursuant to 50-
1@07(1@)."

Renumber: subsequent sections

Signed, N—%;

Do:uthy(jbk, Chairman

.27

. Coord.

Sk 3 27 5.20

Sec. of Senate

SENATE
911
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HOUSE BILL NO. 917
INTRODUCED BY TOOLE, KEATIKG, MEASURE, COBB
STICKNEY, RUSSELL, SQUIRES
BY REQUEST OF THE DEPARTMENT OF

HEALTH AND ENVIRONMENTAL SCIENCES

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
AIDS PREVENTION ACT: CHANGING THE DEFINITION OF "HEALTH CARE
PRCVIDER" TO CONFORM WITH THE UNIFORM HEALTH CARE
INFORMATION ACT; CLARIFYING THE KIND OF COUNSELING THAT A
HEALTH CARE PROVIDER IS REQUIRED TQ GIVE IN ADMINISTERING AN
HIV-RELATED TEST; ALLOWING NEXT-OF-KIN, A SIGNIFICANT OTHER.,
OR A DESIGNATED INDIVIDUAL TO CONSENT TO AN HIV-RELATED TEST
ADMINISTERED TO AN UNCONSCIOUS OR MENTALLY INCAPACITATED
PERSON; ESTABLISHING THAT AN ORDER TO PERFORM AN HIV-RELATED
TEST ALSC CERTIFIES THAT PRIOR INFORMED CONSENT WAS
OBTAINED; REQUIRING A HEALTH CARE PROVIDER WHO DOES NOT
PROVIDE HIV-RELATED TESTS ON AN ANONYMOUS BASIS TO INFORM
ALL THOSE WISHING TO BE TESTED THAT ANONYMOUS TESTING IS5
AVAILABLE ELSEWHBERE; REQUIRING THE SUBJECT OF AN HIV-RELATED
TEST TO DESIGNATE A HEALTH CARE PROVIDER TO RECEIVE THE
RESULTS OF THE TEST: REQUIRING INSURANCE COMPANIES TO INFORM
APPLICANTS OF POSITIVE HIV TEST RESULTS AND ALLOW THEM
ARCCESS TO NEGATIVE HIV TEST RESULTS; CLARIFYING WHEN CONSENT

TO A TEST MAY BE WITHDRAWN AND WHEN IT IS NOT REQUIRED;

f\ ‘Monran: Legistative Council
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PROVIDING FOR HIV TESTING OF PATIENTS POTENTIALLY INFECTING

HEALTH CARE PACILITY OR_EMERGENCY SERVICES PERSONNEL BR

EMERGENCY¥-RESPONDERS; ALLOWING THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES TO ADOPT STANDARDS FOR HIV-RELATED
TESTING OF ORGAN, TISSUE, AND SEMEN DONORS: CLARIFYING WHEN
THE IDENTITY OF THE SUBJECT OF AN HIV-RELATED TEST AND TEST
RESULTS MAY BE DISCLOSED BY GOVERNMENT HEARLTH CARE WORKERS;
REVISING THE UNIFORM HEALTH CARE INFORMATION ACT TO ALLOW
HEALTH CARE PROVIDERS TO RELEASE BEALTH CARE INFORMATION
WITHOUT CONSENT WHEN DISCLOSURE WILL AVOID OR MINIMIZE
DANGER TO THE HEALTH OR SAFETY OF A PERSON; MAKING IT A
MISDEMEAKOR FOR A PERSON TO UNLAWFULLY DISCLOSE CONFIDENTIAL
HEALTH CARE INFORMATION; INCREASING THE CIVIL PENALTIES FOR
VIOLATION OF THE AIDS PREVENTION ACT; AMENDING SECTIONS
50-16-529, 50-16-702, 50-16-1003, 50-16-1007, 50-16-1008,
50-16-1009, AND 50-16-1013, MCA; AND PROVIDING AN EFFECTIVE

DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
[section 3] gives authority to the department of health and
environmental sciences to adopt rules setting standards that
must be met before denation of an ¢rgan, semen, or tissues
in order to prevent transmissioan of the virus causing

acquired immune deficiency syndrome (AIDS). It is intended

-2- HB 917
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that the department adopt nationally accepted standards that
are developed for each type of d&onation and that are
apparently most effective in preventing transmission of the

virus.

BC IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:
Section 1. section 50-16-1003, MCA, is amended to read:
"50-16-1003. Definitions. As used in this part, the

following definitions apply:

{1} "AIDS" means acguired immune deficiencv syndrome as
further defined by the department in accordance with
standards promulgated by the centers for disease control of
the United States public health secvice.

(2) "Contact" means:

(a) an individual identified by the subject of an
HIV-related test as a past oOr present sexual partner or as a
person with whom the subject has shared hypodermic needles
or syringes; or

(b) any other person who has been exposed to the test

subject in a manner, veluntary or involuntary, that may

allow HIV transmission IN ACCORDANCE WITH MODES QF

TRANSMISSION RECOGNIZED BY THE CENTER FOR DISEASE CONTROL OF

THE UNITED STATES PUBLIC HEALTH SERVICE.

(3) "Department" means the department ©of health and

environmental sciences provided for in 2-15-2101,

-1- HB 917

12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0917/03

{(4)y "“HIV" means the human immunodeficiency wvirus,
identified as the causative agent of AIDS, and all HIV and
Hiv-related viruses that damage the cellular branch of the
human immune or neurological systems and leave the Iinfected
person immunodeficient or neurologically impaired.

{s) “HIV-related condition”™ means a chronic disease
resulting from infection with HIV, including but not limited
to AIDS and asymptomatic seropositivity for HIV.

(6) "HIV-related test" means a laberatory test approved

by the federal food and drug administration, including but

not limited to an enzyme immuncassay and 2 western blot,
that is designed to detect the presence of HIV or antibodies
to HIV.

(7) "Health care facility" means a health care
institution, private or public, including but not limited to
a hospital, nursing home, clinic, blood bank, blood center,
sperm bank, or laboratory.

{B) "Health care provider” means a physictany--nursey
paramedic;—~psycholtogists~-dentisty-pubtic-heatthh-deparement
agent;——or——eather-——person-———providing---medicai;-——nursingr
paychotegteats--or--other-—~heatth--care-services—of-any—iind

person who is licensed, certified, or otherwise authorized

by the laws of Lthis state to provide health care in the

ordinary course of business or practice of a proiession, The

term does not include a person who provides health care

-4- HB 917
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solely through the =sale or dispensing of drugs or medical

devices.

(9) "Legal guardian” means a person appointed by a
court to assume legal authority Eor ancther who has been
found incapacitated or, in the case of a minor, a person who
has legal custody of the minor,.

10) "Local board" means a county, city, city-county, or
110) b Yr

district board of health.

{l1) "Local health officer" means a county, city,

city-county, or district health officer appointed by the

local board.

{(12) "Next-of-kin" means an individual who is a parent,

adult c¢hild, grandparent, adult sibling, or legal spouse of

a person.

+26+(13) "Person" means an individual, corporation,
organization, or other legal entity.

tit}(14) "Posttest counseling" means counseling,

conducted at the time the HIV-related test results are

given, and includes, at a mipimum, written materials

provided by the department.
t¥23(15) "Pretest counseling” means the provision of
written-matertats counseling to the subject prior to conduct

of an HIV¥ HIV-related tests-®Phe, including, at a minimum,

written materials muse-be developed and provided by the

department.
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t+:33(16) "Release of test results"” means a written
authorization for disclosure of HIV-related test results
that:

(2a) 1is signed and dated by the person tested or the

person authorized to act for the person tested; and that

(b) specifies the nature of the information to be
disclosed and to whom disclosure is authorized.

{17) "Significant other" means an individual living in a

current spousal relationship with another individual but who

is not legally a spouse of that individual.

t24¥(18) (a) "Written informed consent"” means an
agreement in writing that is freely executed by the subject
of an HIV-related test, er by the subject’'s legal guardian,

or, if there is no legal guardian and the subject isg

unconscious or  otherwise mentally incapacitated, by the

subject’'s next-of-kin, significant other, or a person

designated by the subject in hospital recerds to act on the

subject's behalf, and that includes at least the following:

(i} an explanation of the test, including its purpose,
potential uses, limitations, and the meaning of its results;
and

{(ii) an expianation of the procedures to be followed for
confidentiality, blood drawing, and counseling, including
notification that the test is voluntary and that consent may

be withdrawn at any time until the blcod sample is taken;
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(1ii) a-discusmien an explanation of whether and to whom
the subject's name and test results may be disclosed; and

(iv} a statement that the test may be obtained
anonymously if the subject wishess;

(v)] tre name and address of a health care provider whom

rne  subject approves to receive the subject's test results

and to provide the subject with posttest counseling; and

(vi) if the consent is for a test being performed as

part of an application for insurance, a statement that only

a positive test regult will he reported to the designated

health care provider and that negative test results may be

obtained by the subject from the insurance company.

(b} The department shall develop a form agreement thart
may be used for purposes of this subsection."

Section 2. Section 50-16-1007, MCA, is amended to read:

*50-16-1007. Testing -- counseling -- informed consent
-— penalty. (1) A-person-may-not-request-an An HIV-related

test withovt-~firses may be ordered only by a health care

provider and only after receiving the written informed

consent of:
{a) the subject of the test; er
(b) the subject's legal guardian;

{(c) the subject's next-of-kin or significant other if:

(i) the subject is unconscious or ctherwise mentally

incapacitated;
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(ii) there is no legal guardian;

{iii) there are medical indications of an HIV-related

condition; and

{iv) the test is advisable in order to determine the

proper course of treatment of the subject: or

{d) the subject's next-of-kin or significant other or

the person, if any, designated by the subject in hospital

records to act on the subject's behalf if:

{i) the subject is in a hospital; and

{ii) the circumstances in subsection (1){c)(i) through
(iv) exist.

(2) A wWhen a health care provider shati-eereify-in

wribtng orders an HIV-related test, he also certifies that

informed consent has been received prior to regqueating
testings Pesting-may-onty-be--requested--by-—a-—heatth--care

previders ordering an HIV-related test.

t24(3) Prior--—to---exeeubing---an---informed---con=ent
agreementy; Before the subject of the test executes an

informed consent agreement, the health care provider

ordering the test or his designee must give pretest

counseling to:

{a) the subject; or

(b} the subject's legal guardian must—be-given—-pretesat

counseting;

{c] the subject's next-of-kin or significant other if:
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{i} the subject is unconscious or otherwise mentally

incapacitated; and

{ii) there is no guardian; or

{d} the subject's next-of-kin or significant other or

the persen, if any, designated by the subject in hospital

records to act on the subject's behalf if:

(i} the subject is in the hospital; and

(ii) the circumstances in subsection (l){c}(i) and (ii)

t3¥(4) A health care provider who doces not provide
HIV-related tests on an anonymous basis shall inform 2 each
person who wishes to be tested anonymeusiy that anonymous
testing is available at-one-of-the-counseting-testing--sites

estabrished-——--by~-~——the--—-department AT ONE OF THE

COUNSELING-TESTING SITES ESTABLISHED BY THE DEPARTMENT, OR

elsewhere,

t4¥({5) The subject of an HIV-related test or any of the

subject's representatives authorized by subsection (1) to

act in the subject's stead shall designate, as part of his

written informed consent, a health care provider to receive

the results of an HIV-related test. The designated health

care provider must-—be-—-given--to-the-heatth-care-provider

desigqnated-by-the-subjecty-who shall inform the subject or

the subject's representative of the results in persen.

t5¥({6) At the time the subject of a test or the
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subject's representative is given the test results, the

health care provider or the provider's designee shall give

the subject or the subject’s representative muse-be-pravided

with posttest counseling.

(7) If a test is performed as part of an applicaticn

for insurance, the insurance company must ensure that:

(a) negative results can be cbtained by the subject or

his representative upon request; and

(b) positive results are returned to the health care

provider designated by the subject or his representative.

¢6¥({8) A minor may consent or refuse to consent to be
the subject of an HIV-related test, pursuant to 41-1-402.

t7¥19) Subsections (1) through ¢53% {6) do not apply to:

(a) the performance of an HIV-related test by a health
care provider or health care facility that procures,
processes, distributes, or uses a human body part donated
for a purpcse specified under Title 72, chapter 17, if the
test is necessary to assure medical acceptability of the
gift for the purposes intended;

{(b) the performance of an HIV-related test for the
purpcse of research if the testing is performed in a manner
by which the identity of the test subject is not known and
may not be retrieved by the researcher.

(c) the perfrrmance of an HIV-related test when:

(i) the subject of the test is unconscious or c¢thnerwise

-10- HB 917



[ ]

(5 I -

10
1l
12
13
14
15
1é
17
18
1%
20
21
22
23
24

25

HB 0917/03

mentally incapacitated;

{ii) there are medical indications of an HIV-related

condition;

{iii) the test is advisable in order to determine the

proper course of treatment of the subject; and

(iv) none of the individuals listed in subsectiocons

()(b), (1}(c), or {1}(4) exigts or is availéble within 24

houra A REASONABLE TIME after the test is determined tc be

advisable: or

{d) the performance of an HIV-related test conducted

pursuant  to 50-18-107 or 50-18-108, with the exception that

the pretest and posttest counseling must still be given.

(10} (A) IF AN AGENT OR EMPLOYEE OF A HEALTH CARE

FACILITY, A HEALTH CARE PROVIDER WITH PRIVILEGES AT THE

HERLTH CARE FACILITY, OR A FIRST-RESPONDER PERSON PROVIDING

EMERGENCY SERVICES WHO IS DESCRIBED IN S50-16-702(1) EHAS BEEN

VOLUNTARILY OR INVOLUNTARILY EXPOSED TO A PATIENT IN A

MANNER THAT MAY ALLOW INFECTION BY HIV BY A MODE OF

TRANSMISSTON RECOGNIZED BY THE CENTER FOR DISEASE CONTROL OF

THE UNITED STATES PUBLIC HEALTH SERVICE, THE PHYSICIAN OF

THE PATIENT SHALL, UPON REQUEST OF THE EXPOSED PERSON,

NOTIFY THE PATIENT OF THE EXPOSURE AND SEEK WRITTEN INFORMED

CONSENT IN ACCORDANCE WITH GUIDELINES OF THE CENTER FOR

DISEASE CONTROL FOR AN HIV-RELATED TEST OF THE PATIENT. IF

WRITTEN INFORMED CONSENT CANNOT BE OBTAINED, THE HEALTH CARE
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FACILITY, IN ACCORDANCE WITH THE INFECTIQOUS DISEASE EXPOSURE

GUIDELINES OF THE HEALTH CARE FACILITY, MAY, WITHOUT THE

CONSENT OF THE PATIENT, CONDUCT THE TEST ON PREVIOUSLY DRAWN

BLOOD OR PREVIQUSLY COLLECTED BODILY FLUIDS TO DETERMINE IF

THE PATIENT IS IN FACT INFECTED. A HEALTH CARE PACILITY IS

NOT REQUIRED TO PERFORM A TEST AUTHORIZED IN THIS

SUBSECTION. IF A& TEST IS CONDUCTED PURSUANT TO TEIS

SUBSECTION, THE HEALTH CARE FACILITY SHALL INFORM THE

PATIENT OF THE RESULTS AND PROVIDE THE PATIENT WITH POSTTEST

COUNSELING. THE PATIENT MAY NOT BE CHARGED FOR A TEST

PERFORMED PURSUANT TO THIS SUBSECTION. THE RESULTS OF A TEST

PERFORMED PURSUANT TO THIS SUBSECTION MAY NOT BE MADE PART

OF THE PATIENT'S RECORD AND ARE SUBJECT TO 50-16-1009(1).

(B) FOR THE PURPOSES OF THIS SUBSECTION, “"WRITTEN

INFORMED CONSENT" MEANS AN AGREEMENT IN WRITING THAT IS

FREELY EXECUTED BY THE SUBJECT OF AN HIV-RELATED TEST, BY

THE SUBJECT'S LEGAL GUARDIAN, OR, IF THERE IS NO LEGAL

GUARDIAN AND THE SUBJECT IS INCAPACITATED, BY THE SUBJECT'S

NEXT-OF-KIN, SIGNIFICANT OTHER, OR A PERSON DESIGNATED BY

THE SUBJECT IN HOSPITAL RECORDS TO ACT ON THE SUBJECT'S
BEHALF,

€831308%(11) A knowing or purposeful wviolation of this
section is a misdemeanor punishable by a fine of $1,000 or

imprisonment for up to 6 months, or both."

Section 3. section 50-16-1008, MCA, is amended to read:
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"50-16-1008. Testing of donors of organs, tiasues, and
semen required - penalty. (1) Immedimteiy-prier Pricr to
donation of an organ, semen, or tissues, HIV-related testing

of a prospective donor, in accordance with nationally

accepted standards adopted by the department by rule, 1is

required unless the transplantation of an indispensable
organ is necessary to save a patient's life and there is not
sufficient time to perform an HIV-related test.

{2) A knowing or purposeful viclation of this section
is a misdemeanor punishable by a fine of up to $1,000 or

imprisonment of up to 6 months, or both."

Section 4. section 50-16-1009, MCA, is amended to read:

"50-16-1009. cConfidentiality of records -—- notification
of contacts -— penalty for unlawful disclosure. (1) A Except

as provided in subsection (2}, person may not disclose or be

compelled to disclese the identity of a subject of an
HIV-related test or the results of a test in a manner thac
permits identification of the subject of the test, except to
the extent alliowed under the Uniform Health Care Information
Act, Title 50, chapter 16, part 5.

(2] A local board, lcoccal health officer, or the

department may disclose the identity of the subject of an

HIV-related test or the test results only to the extent

allowed by the Government Health Care Informaticn Act, Title

50, chapter 16, part 6, unless it is in possession of that
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information because a health care provider employed by it

provided health care to the subject, in which case the

Uniform Health Care Information Act governs the release of

that information.

£2¥(3) If a health care provider informs the subject of
an HIV-related test that the results are positive, the
provider shall encourage the subject to notify persons wieh
whem--there--has-been-a-contact-capabte-cf-spreading-HIV who

are potential contacts., If the subject is unable or

unwilling to notify all contacts, the health care provider
may ask the subject to disclose voluntarily the identities
of the contacts and to authorize notification of those
contacts by a health care provider. A notification may state
only that the contact may have been exposed to HIV and may
not  include the time or place of possible exposure or the
identity of the subject of the test.

(4) A person who discloses or compels anocther to

disclose confidential health care information in violation

of this section is guilty of a misdemeanor punishable by a

fine of $1,000 or imprisomment for 1 vear, or both."

Section 5. section 50-16-1013, MCA, is amended to read:

"50-16-1013. Civil remedy. (1) A person aggrieved by a
violation of this part has a right of action in the district
court and may reccver for each violation:

{a) against a person who negligently wviclates a

-14- HB 917



! W

c O » ~N

11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

HB 0917/03

provision of this part, damages of $%7000 $5,000 or actual

damages, whichever is greater;

{b) againat a person who intentionally or recklessly

violates a provision of this part, damages of $57868 $20,000

or actual damages, whichever is greater;

(c}) reasonable attorney fees; and

(d) other appropriate relief, including injunctive
relief,

{(2) An action under this section must be commenced
within 3 years after the cause of action accrues.

{3) The department may maintain a civil action to
enforce this part in which the court may corder any relief
permitted under subsection (1).

(4) Nothing in this section 1limits the rights of a
subject of an HIV-related test toc recover damages or other
relief under any other applicable law or cause of action.

{5) Nothing in this part may be construed to impose
civil liability or c¢riminal sanctions for disclosure of an
HIV-related test result in accordance with any reporting
requirement Ffor a diagnosed case of AIDS or an HIV-related
condition by the department or the centers for disease

control of the United States public health service."
Section 8. Section 50-16-529, MCA, is amended to read:

"50-16-529. Disclosure withont patient's authorization

based on need to know. A health care provider may disclcse
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health care information about a patient without the
patient's authorization, to the extent a recipient needs to
know the information, if the disclosure is:

(1) to a person who is providing health care to the
patient;

(2) to any other person whe reguires health care
information for health care education; to provide planning,
guality assurance, peer review, oOr administrative, legal,
financial, or actuarial services to the health care
provider; for assisting the health care provider in the
deilivery of health care; or to a third-party health care
payor who requires health care information and if the health
care provider reasonably believes that the person will:

(a) not use or disclose the health care information for
any other purpose; and

(b} take appropriate steps to protect the health care
information;

(3) to any other health care provider who has
previcusly provided health care to the patient, to the
extent necessary to provide health care to the patient,
unless the patient has instructed the health care provider
not to make the disclosure;

(4) to immediate family members of the patient or any
other individual with whom the patient is known to have a

close personal relationship, if made in accordance with the
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laws of the state and good medical or/other professional
practice, unless the patient has instructed the health care
provider not to make the disclosure;

(5} to a health care provider who is the successor in
interest to the health care provider maintaining the health
care 1nformation;

(6) for use in a research project that an institutiocnal
review board has determined:

(a) 1is of sufficient importance to outweigh the
intrusion into the privacy of the patient that would result
from the disclosure;

{(b) 1is impracticable without the use or disclosure of
the health care informaticon in individually identifiable
Eorm;

(c) contains reasonable safeguards to protect the
information from improper disclosure;

(d} contains reascnable safeguards tc protect against
directly or indirectly identifying any patient in any report
of the research proiject; and

(e) contains procedures to remove or destroy at the
earliest opportunity, consistent with the purpcoses of the
project, information that would enable the patient to be
identified, unless an institutional review board authorizes
retention of identifying informatien for purposes of another

research project;
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(7) to a perscn who obtains information for purposes of
an audit, if that person agrees in writing to:

{a) remove or destroy, at the earliest opportunity
consistent with the purpose of the audit, information that
would enable the patient to be identified; and

{b) not disclose the information further, except to
accomplish the audit or to report unlawful or improper
conduct involving fraud in payment for heaith care by a
health care provider or patient or other unlawful conduct by
a health care providerr-and

{B) to an official of a penal or other custodial
instituticon in which the patient is detained; and

(9) to any persen CONTACT, AS DEFINED IN 50-16-1003, iﬁ

the health care provider reasonably believes that disclosure

will avoid or minimize an imminent danger to the health or

safety of the pattent CONTACT or any other individual."

SECTION 7. sSECTION 50-16-702, MCA, IS AMENDED TO READ:

"50-16-702. Report of unprotected exposure to disease.
(1) A report may be filed, as provided in subsection (2), by
a person:

(a) employed by or acting as a volunteer with a public
or private organizaticn that provides emergency services to
the publie, including but not limited to a law enforcement
afficer,

firefighter, emergency medical technician,

corrections officer, or ambulance service attendant; and
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{(b) who, in his official capacity with the public or
private corganization, attends or assists in transporting a
patient to a health care facility and believes he has
sustained an unprotected exposure.

[2) A person who gqualifies in subsection (1) may submit
to the health care facility, on a form prescribed by the
department, a report of unprotected exposure that contains
his name and other information required by the department,
including a description of the unprotected exposure.

(3) If the exposure described in the report cccurred in

a manner that may allow infection by HIV, as defined in

50-16~-1003, by a mode of transmission recognized by the

center for disease control, then submisgion of the report to

the health care facility constitutes a request to the

patient's physician to seek consent for performance of an

HIV-related test pursuant to 50-16-1007(10)."

NEW SECTION. SECTION 8. SEVERABILITY, IF A PART OF

{THIS ACT}] I5 INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF {[THIS

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. Section 9, Effective date. [This act]) is
effective July 1, 1991.

-End-
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