
HOUSE BILL NO. 917 

INTRODUCED BY TOOLE, KEATING, MEASURE, COBB, 
STICKNEY, RUSSELL, SQUIRES 

BY REQUEST OF THE DEPARTMENT OF 
HEALTH AND ENVIRONMENTAL SCIENCES 

FEBRUARY 18, 1991 

FEBRUARY 23, 1991 

FEBRUARY 25, 1991 

FEBRUARY 26, 1991 

FEBRUARY 27, 1991 

MARCH 4, 1991 

MARCH 27, 1991 

APRIL 3, 1991 

APRIL 4, 1991 

APRIL 10, 1991 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON HUMAN SERVICES & AGING. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 100; NOES, O. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON PUBLIC HEALTH, WELFARE, & SAFETY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 50; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 



APRIL 11, 1991 

CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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INTRODUCED BY 

BY REQUEST OF THE DE 

HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

AIDS PREVENTION ACT; CHANGING THE DEFINITION OF "HEALTH CARE 

PROVIDER" TO CONFORM WITH THE UNIFORM HEALTH CARE 

INFORMATION ACT; CLARIFYING THE KIND OF COUNSELING THAT A 

HEALTH CARE PROVIDER IS REQUIRED TO GIVE IN ADMINISTERING AN 

HIV-RELATED TEST; ALLOWING NEXT-OF-KIN, A SIGNIFICANT OTHER, 

OR A DESIGNATED INDIVIDUAL TO CONSENT TO AN HIV-RELATED TEST 

ADMINISTERED TO AN UNCONSCIOUS OR MENTALLY INCAPACITATED 

PERSON: ESTABLISHING THAT AN ORDER TO PERFORM AN HIV-RELATED 

TEST ALSO CERTIFIES THAT PRIOR INFORMED CONSENT WAS 

OBTAINED; REQUIRING A HEALTH CARE PROVIDER WHO DOES NOT 

PROVIDE HIV-RELATED TESTS ON AN ANONYMOUS BASIS TO INFORM 

ALL THOSE WISHING TO BE TESTED THAT ANONYMOUS TESTING IS 

AVAILABLE ELSEWHERE; REQUIRING THE SUBJECT OF AN HIV-RELATED 

TEST TO DESIGNATE A HEALTH CARE PROVIDER TO RECEIVE THE 

RESULTS OF THE TEST: REQUIRING INSURANCE COMPANIES TO INFORM 

APPLICANTS OF POSITIVE HIV TEST RESULTS AND ALLOW THEM 

ACCESS TO NEGATIVE HIV TEST RESULTS; CLARIFYING WHEN CONSENT 

TO A TEST MAY BE WITHDRAWN AND WHEN IT IS NOT REQUIRED; 

ALLOWING THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
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TO ADOPT STANDARDS FOR HIV-RELATED TESTING OF ORGAN, TISSUE, 

AND SEMEN DONORS; CLARIFYING WHEN THE IDENTITY OF THE 

SUBJECT OF AN HIV-RELATED TEST AND TEST RESULTS MAY BE 

DISCLOSED BY GOVERNMENT HEALTH CARE WORKERS; REVISING THE 

UNIFORM HEALTH CARE INFORMATION ACT TO ALLOW HEALTH CARE 

PROVIDERS TO RELEASE HEALTH CARE INFORMATION WITHOUT CONSENT 

WHEN DISCLOSURE WILL AVOID OR MINIMIZE DANGER TO THE HEALTH 

OR SAFETY OF A PERSON; MAKING IT A MISDEMEANOR FOR A PERSON 

TO UNLAWFULLY DISCLOSE CONFIDENTIAL HEALTH CARE INFORMATION; 

INCREASING THE CIVIL PENALTIES FOR VIOLATION OF THE AIDS 

PREVENTION ACT; AMENDING SECTIONS 50-16-529, 50-16-1003, 

50-16-1007, 50-16-1008, 50-16-1009, AND 50-16-1013, MCA: AND 

PROVIDING AN EFFECTIVE DATE." 

STATEMENT OF INTENT 

A statement of intent is requiced for this bill because 

[section 31 gives authority to the department of health and 

environmental sciences to adopt rules setting standards that 

must be met before donation of an organ, semen, or tissues 

in order to prevent transmission of the virus causing 

acquired immune deficiency syndrome (AIDS). It is intended 

that the department adopt nationally accepted standards that 

are developed for each type of donation and that are 

appdrently most effective in preventing transm~ssion of the 

virus. 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 50-16-1003, MCA, is amended to read: 

"50-16-1003. Definitions. As used in this part, the 

following definitions apply: 

(1) "AIDS" means acquired immune deficiency syndrome as 

further defined by the department in accordance with 

standards promulgated by the centers for disease control of 

the United States public health service. 

( 2) '
1Contact" means: 

~ an individual identified by the subject of an 

HIV-related test as a past or present sexual partner or as a 

person with whom the subject has shared hypodermic needles 

or syringes; or 

(b) any other person who has been exposed to the test 

subject in a manner, voluntary or involuntary, that may 

allow HIV transmission. 

( 3) "Department" means the department of health and 

environmental sciences provided for in 2-15-2101. 

( 4) "HIV" means the human immunodeficiency virus, 

identified as the causative agent of AIDS, and all HIV and 

HIV-related viruses that damage the cellular branch of the 

human immune or neurological systems and leave the infected 

person immunodeficient or neurological~y impaired. 

( 5) ''HIV-related condition'' means a chronic disease 
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resulting from infection with HIV, including but not limited 

to AIDS and asymptomatic seropositivity for HIV. 

(6) "HIV-related test" means a ½sbot"e:eet"J' test approved 

by the federal food and drug administration, including but 

not limited to an enzyme immunoassay and a western blot, 

that is designed to detect the presence of HIV or antibodies 

to HIV. 

(7) ''Health care facility'' means a health care 

institution, private or public, including but not limited to 

a hospital, nursing home, clinic, blood bank, blood center, 

sperm bank, or laboratory. 

(8) "Health care provider" means a phy~ie±aft7--f"l~1"se, 

pst"sffled¼e,--psyeho¼o9±st,--dentist7-pttel±e-heal~h-depat"~fflen~ 

ageftt7--or--e~het"---person---prov±diftg---mediea¼,---nttrsin~, 

psyeholo~iea½,--er--e~her--hee¼th--eare-serv±ees-oE-any-~±nd 

person who is licensed, certified, or otherwise authorized 

by the laws of this state to provide health care in the 

ordinary course of business or practice of a profession. The 

term does not include a person who provides health care 

solely through the sale or dispensing of drugs or medical 

devices. 

(9) ''Legal guardian" means a person appointed by a 

court to assume legal authority for another who has been 

found incapacitated or, in the case of a minor, a person who 

has legdl custody of the minor. 
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(10) nLocal board" means a county, city, city-county, or 

district board of health. 

1..!!.l "Local health officer" means a count,Y_r city, 

city-county, or district health officer appointed by the 

local board. 

{12) ''Next-of-kin'' means an individual who is a parent, 

adult child! grandparent, adult sibling, or legal spouse of 

a person. 

t·Htt.1.!.ll "Person" means an individual, 

organization, or other legal entity. 

corporation, 

t¼¼tl!!l "Posttest 

conducted at the time 

counseling" 

the HIV-related 

given, and includes, at a minimum, 

provided by the department. 

means counseling, 

test results are 

written materials 

t¼it.l!ll npretest counseling" means the provision of 

w~~~Cen-mater¼a¼s counseling to the subject prior to conduct 

of an HTY HIV-related testT-~he, including, at a minimum, 

written materials masc-~e developed and provided by the 

department. 

t¼3tl!il "Release of test results" means a written 

authorization for disclosure of HIV-related test results 

that: 

ill is signed and dated by the person tested or the 

person authorized to act for the person tested; and th8t 

ill_ specifies the nature of the information to be 
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disclosed and to whom disclosure is authorized. 

(17) 11 Siqnificant other" means an individual living in a 

current spousal relationship with another individual but who 

is not legally a spouse of that individual. 

tHt.L!_l!_l (a) "Written informed consent 11 means an 

agreement in writing 'that is freely executed by the subject 

of an HIV-related testL er~ the subject's legal guardianL 

or, if there is no legal guardian and the subject is 

unconscious or otherwise mentally incapacitated, by the 

subject's next-of-kin, significant other, or a person 

designated by the subject in hospital records to act on the 

subject's behalf, and that includes at least the following: 

(i) an explanation of the test, including its purpose, 

potential uses, limitations, and the meaning of its results; 

and 

(ii) an explanation of the procedures to be followed for 

confidentiality, blood drawing, and counseling, including 

notification that the test is voluntary and that consent may 

be withdrawn at any time until the blood sample is taken; 

(iii} a-disc~ss±on an explanation of whether and to whom 

the subject's name and test results may be disclosed; and 

(iv) a statement that the test may be obtained 

anonymously if the subject wishes,L 

(v) the name and address of a health care provider whom 

the subject approves to receive the subject's test results 
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(lO) NLocal board" means a county, city, city-county, or 

district board of health. 

i..!..ll "Local health officer" means a county, city~ 

city-county, or district health officer appointed by the 

local board. 

(12) "Next-of-kin" means an individual who is a parent, 

adult child, grandparent, adult sibling, or legal spouse of 

a 12.erson. 

t¼&ti!ll "Person" means an individual, 

organization, or other legal entity~ 

t::tl!.!l "Posttest counseling" means 

corporation, 

counseling, 

conducted at the time the HIV-related test results are 

given, and includes~ at a minimum, written materials 

provided by the department. 

t¼itil:.il npretest counseling" means the provision of 

written-materia¼s counseling to the subject prior to conduct 

of an H%Y HIV-related test.-Cfhe, including, at a minimum, 

written materials mas~-be developed and provided by the 

department. 

t¼-3t.i!ll "Release of test results" means a written 

authorization for disclosure of HIV-related test results 

that: 

fil is signed and dated by the person tested or the 

person authorized to act for the person tested~ and ~h8~ 

ilu_ specifies the nature of the information to be 
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disclosed and to whom disclosure is authorized. 

(17) ''Significant other" means an individual living in a 

current spousal relationship with another individual but who 

is not legally a spouse of that individual~ 

tUt .ll.!!l (a) "Writ ten informed consent" means an 

agreement in writing ·that is freely executed by the subject 

of an HIV-related testL e~ ~ the subject's legal guardianL 

or, if there is no legal guardian and the subject is 

unconscious or otherwise mentally incapacitated, by the 

subject"s next-of-kin, significant other, or a .2.erson 

designated by the subject in hospital records to act on the 

subject's behalf, and that includes at least the following: 

(i) an explanation of the test, including its purpose, 

potential uses, limitations, and the meaning of its results; 

and 

{ii) an explanation of the procedures to be followed for 

confidentiality, blood drawing, and counseling, including 

notification that the test is voluntary and that consent may 

be withdrawn at any time until the blood sample is taken; 

(iii) a-disettssien an explanation of whether and to whom 

the subject's name and test results may be disclosed; and 

{iv) a statement that the test may be obtained 

anonymously if the subject wisheS•L 

(v) the name and address of a health care provider whom 

the subject approves to receive the subject's test results 
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and to provide the subject with posttest counseling; and 

{vi) if the consent is for a test being performed as 

part of an application for insurance, a statement that only 

a positive test result will be reported to the designated 

health care provider and that negative test results may be 

obtained by the subject from the insurance company. 

(b) The department shall develop a form agreement that 

may be used for purposes of this subsection." 

Section 2. Section 50-16-1007, MCA, is amended to read: 

w5Q-16-1007. Testing -- counseling informed consent 

penalty. (1) A-pe~seft-may-ftee-feqtte~~-aft An HIV-related 

test wt~heH~--firs~ may be ordered only by a health care 

provider and only after receiving the written informed 

consent of: 

ill the subject of the test1_ .. ~ 
ill the subject's legal guardianL 

(c) the subject's next-of-kin or significant other if: 

( i) the subject is unconscious or otherwise mentall~ 

incapacitated; 

(ii) there is no legal guardian; 

(iii) there are medical indications of an HIV-related 

condition; and 

(iv) the test is advisable in order to determine the 

proper course of treatment of the sub~_'-=.!1._____2__!_ 

(d) the subject's next-of-kin or significant other or 
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the person, if any, designated by the subject in hospital 

records to act on the subject's behalf if: 

(i) the subject is in a hospital; and 

(ii) the circumstances in subsection (l)jc)(i) through 

(iv) exist. 

li1_ A When a health care provider 9ft8½½-ee~~iry-¼n 

w~¼t¼ft~ orders an HIV-related test, he also certifies that 

informed consent has been received prior to regttest¼n1 

~ese¼nge ~esting-may-en½y-fte--reqtteeeed--by--a--hea¼tft--eare 

provider• ordering an HIV-related test. 

titill Pr¼er---te---execttt±ng---an---¼ftiermed---eensent 

agreemeftt7 Befor~ the subject of the test executes an 

informed consent a_g_re_eJ!l_ent, the health care .12.rovider 

ordering the test or his desiqnee must give pretest 

counseling to: 

(a) the subject; er 

.i.EU_ the subject's legal guardian mttet-be-~iveft--pretest 

eettfteelin~l. 

(c) the subject's next-of-kin or significant other if~ 

(i) the subject is unconscious or otherwise ment~11_,, 

incapacitated; and 

(ii) there is no guardian; or 

(d) the subject's next-of-kin or significant _.ot_h,.e2_.1.. __ ':)f-' 

the person, if any, designated by the _subiect _ir- J1ospitaJ 

records to act on the subject's behalf if: 

-8-
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(i) the subject is in the hospital; and 

(ii) the circumstances in subsection (l)tc){i) and (ii) 

exist. 

t3till A health care provider who does not provide 

HIV-related tests on an anonymous basis shall inform a each 

person who wishes to be tested anenyme~s¼y that anonymous 

testing is available at-one-ef-~he-eottnse¼ing-~es~ing--si~es 

estabr¼shed-by-the-department elsewhere. 

t4till The subject of an HIV-related test or any of the 

subject's representatives authorized by subsection (1) to 

act in the subject's stead shall designate, as part of his 

written informed consent, a health care provider to receive 

the results of an HIV-related test. The designated health 

care provider mttst--be--g¼Yen--to-tfte-ftea½~h-eare-~rev¼der 

des¼gnated-by-the-sttb;eet7-whe shall inform the subject or 

the subject's representative of the results in person. 

t5till At the time the subject of a test or the 

subject's representative is given the test results, the 

health care provider or the provider's designee shall give 

the subject or the subject's representative m~st-be-~revided 

w¼~ft posttest counseling. 

(7) If a test is performed as part of an application 

for insurance, the insurance company must ensure that: 

(a} negative results can be obtained by the subject or 

his representative upon request; and 
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(b) positive results are returned to the health care 

provider designated by the subject or his representative. 

t6tfil A minor may consent or refuse to consent to be 

the subject of an HIV-related test, pursuant to 41-1-402. 

t~till Subsections (1) through t5t ill do not apply to: 

(a) the performance of an HIV-related test by a health 

care provider or health care facility that procures, 

processes, distributes, or uses a human body part donated 

for a purpose specified under Title 72, chapter 17, if the 

test is necessary to assure medical acceptability of the 

gift for the purposes intended; 

(b) the performance of an HIV-related test for the 

purpose of research if the testing is performed in a manner 

by which the identity of the test subject is not known and 

may not be retrieved by the researcher. 

(c) the performance of an HIV-related test when: 

(i) the subject of the test is unconsciou~qLotherwise 

mentally incapacitated; 

(ii) there are medical indications of an HIV-related 

condition; 

(iii) the test is advisable in order to determine the 

proper course of treatment of the subject; and 

(iv) none of the individuals listed in subsections 

(l)(b), (l)(c), or (l)(d) exists or is available within 24 

hours after the test is determined to be advisable; or 
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(d) the 2erformance of an HIV-related test conducted 

eursuant to 50-13-107 or 50-18-108, with the exceetion that 

the Eretest and EOSttest counseling must still be given. 

t8tl!..Ql. A knowing or purposeful violation of this 

section is a misdemeanor punishable by a fine of $1,000 or 

imprisonment for up to 6 months, or both." 

Section 3. Section 50-16-1008, MCA, is amended to read: 

•50-16-1008. Testing of dono~s of organs, tissues, and 

semen required penalty. {l} ~mmed±ateiy--prior Prior to 

donation of an organ, semen, or tissues, HIV-related testing 

of a prospective donor, in accordance with nationally 

accepted standards adopted by the deparcment by rule, is 

required unless the transplantation of an indispensable 

organ is necessary ta save a patient's life and there is not 

sufficient time to perform an HIV-related test. 

{2) A knowing or purposeful violation of this section 

is a misdemeanor punishable by a fine of up to $1,000 or 

imprisonment of up to 6 months, or both." 

Section 4. Section 50-16-1009, MCA, is amended to read: 

"50-16-1009. Confidentiality of records -- notification 

of contacts penalty for unlawful disclosure. {l) A Except 

as provided in subsection (2), person may not disclose or be 

compelled to disclose the identity of d subject of an 

HIV-related test or the results of a test in~ manner that 

permits identification of the subject of the test, except to 
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the extent allowed under the Uniform Health Care Information 

Act, Title SO, chapter 16, part 5. 

ill A local board, local health officer, or the 

department may disclose the identity of the subject of an 

HIV-related test or the test results only to the extent 

allowed by the Government Health care Information Act, Title 

50, chapter 16, part 6, unless it is in possession of that 

information because a health care provider employed by it 

provided health care to the subject, in which case the 

Uniform Health Care Information Act governs the release of 

that information. 

tit.Lll_ If a health care provider informs the subject of 

an HIV-related test that the results are positive, the 

provider shall encourage the subject to notify persons wi~h 

whem-~here-"as-been-a-ee"~a~~-eapeb½e-ef-spread¼n9--HfV who 

are £Otential contacts. If the subject is unable or 

unwilling to notify all contacts, the health care provider 

may ask the subject to disclose voluntarily the identities 

of the contacts and to authorize notification of those 

contacts by a health care provider. A notification may sta~~ 

only that the contact may have been exposed to HIV and may 

not include the time or place of possible exposure or i:.r,:­

identity of the subject of the test. 

( 4) A person who discloses or compels anot:-t.e,:-

disclose confidential health care information 1n ;,,i.~ i .),! 
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of this section is guilty of a misdemeanor punishable by a 

fine of $1,000 or imprisonment for l year! or both." 

Section 5. section 50-16-1013, MCA, is amended to read: 

"50-16-1013. Civil remedy. (1) A person aggrieved by a 

violation of this part has a right of action in the district 

court and may recover for each violation: 

(a) against a person who negligently violates a 

provision of this part, damages of $¼7888 $5,000 or actual 

damages, whichever is greater; 

(b) against a person who intentionally or recklessly 

violates a provision of this part, damages of $57888 $20,000 

or actual damages, whichever is greater; 

(c) 

(d) 

relief. 

reasonable attorney fees; and 

other appropriate relief, including injunctive 

(2) An action under this section must be commenced 

within 3 years after the cause of action accrues. 

(3) The department may ~aintain a civil action to 

enforce this part in which the court may order any relief 

permitted under subsection (1). 

(4) Nothing in this section limits the rights of a 

subject of an HIV-related test to recover damages or other 

relief under any other applicable law or cause of action. 

(5) Nothing in this part may be construed to impose 

civil liability or criminal sanctions for disclosure of an 
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HIV-related test result in accordance with any reporting 

requirement for a diagnosed case of AIDS or an HIV-related 

condition by the department or the centers for disease 

control of the United States public health service." 

Section 6. Section 50-16-529, MCA, is amended to read: 

•50-16-529. Disclosure without patient's authorization 

based 

health 

on need to know. A health care provider may disclose 

care information about a patient without the 

patient's authorization, to the extent a recipient needs to 

know the information, if the disclosure is: 

(1) to a person who is providing health care to the 

patient; 

( 2) to 

information 

any other person who requires health care 

for health care education; to provide planning, 

quality assurance, peer review, or administrative, legal, 

financial, or actuarial services to the health care 

provider; for assisting the health care provider in the 

delivery of health care; or to a third-party health care 

payer who requires health care information and if the health 

care provider reasonably believes that the person will~ 

,a) not use or disclose the health care information for 

any other purpose; and 

(b) take appropriate steps to protect the health care 

informatio11; 

(3) to any other health care provider who has 
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previously provided health care to the patient, to the 

extent necessa1y to provide health care to the patient, 

unless the patient has instructed the health care provider 

not to make the disclosure; 

(4) to inunediate family members of the patient or any 

other individual with whom the patient is known to have a 

close personal relationship, if made in accordance with the 

laws of the state and good medical or other professional 

practice, unless the patient has instructed the health care 

provider not to make the disclosure; 

(5) to a health care provider who is the successor in 

interest to the health care provider maintaining the health 

care information; 

(6) for use in a research project that an institutional 

review board has determined: 

(a) is of sufficient importance to outweigh the 

intrusion into the privacy of the patient that would result 

from the disclosure; 

I b) is impracticable without the use or disclosure of 

the health care information in individually identifiable 

form; 

(c) contains reasonable safeguards to protect 

information from improper disclosure: 

the 

(d) contains reasonable safeguards to protect against 

directly or indirectly identifying any patient in any report 
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of the research project; and 

(e) contains procedures to remove or destroy at the 

earliest opportunity, consistent with the purposes of the 

project, information that would enable the patient to be 

identified, unless an institutional review board authorizes 

retention of identifying information for purposes of another 

research project; 

(7) to a person who obtains information for purposes of 

an audit, if that person agrees in writing to: 

(a) remove or destroy, at the earliest opportunity 

consistent with the purpose of the audit, information that 

would enable the ratient to be identified; and 

(b) not disclose the information further, except to 

accomplish the audit or to report unlawful or improper 

conduct involving fraud in payment for health care by z 

health care provider or patient or other unlawful conduct by 

a health care provider~-a"d 

(8) to an official of a penal or other custodial 

institution in which the patient is detained; and 

(9) to any person if the health care provid.2~ 

reasonably believes that disclosure will avoid or miLiimL· ;-

an imminent danger to the health or safety of the patient 

any_other individual.'' 

NEW SECTI9N. Section 7. Effective date_ 

effective July 1, 1991. 

-End-
-16-
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are developed for each type of donation and that are 

apparently most effective in preventing transmission of the 

virus. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 50-16-1003, MCA, is amended to read; 

•s0-16-1003. Definitions. As used in this part, the 

following definitions apply: 

(l) "AIDS" means acquired immune deficiency syndrome as 

further defined by the department in accordance with 

standards promu~gated by the centers for disease control of 

the United States public health service. 

(2) "Contact" means.!,_ 

ill an individual identified by the subject of an 

HIV-related test as a past or present sexual partner or as a 

person with whom the subject has shared hypodermic needles 

or syringesl..__.2!. 

{b) any other person who has been exposed to the tes_ 

subject in a manner, voluntary or involuntary, that may 

allow HIV transmission IN ACCORDANCE WITH MODES OF 

TRANSMISSION RECOGNIZED BY THE CENTER FOR DISEASE CONTROL OF 

THE UNITED STATES PUBLIC HEALTH SERVICE. 

(3) "Department'' means the department of health and 

environmental sciences provided for in 2-15-2i01. 

(4) "HIV" means the human immunodeficiency virus, 

-3- HB 917 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0917/02 

identified as the causative agent of AIDS, and all HIV and 

HIV-related viruses that damage the cellular branch of the 

human immune or neurological systems and leave the infected 

person immunodeficient or neurologically impaired. 

( 5) "RIV-related condition" means a chronic disease 

resulting from infection with HIV, including but not limited 

to AIDS and asymptomatic seropositivity for HIV. 

(6) "HIV-related test" means a ¼abore:tor"y test approved 

by the federal food and drug administration, including but 

not limited to an enzyme immunoassay and a western blot, 

that is designed to detect the presence of HIV or antibodies 

to HIV. 

(7) "Health care facility" means a health care 

institution, private or public, including but not limited to 

a hospital, nursing home, clinic, blood bank, blood center, 

sperm bank, or laboratory. 

(8) "Health care providet" means a prtysie±e:rt7-l"lttrse, 

('t1:t"l!lmed±e-,-psyeheieg-iet-,-~ei,t¼et,-p1:1biie--nea~tk--c3:epartm.ertt 

eg@"t,---er---other---pet"sefl---pr"evtet~--ffleftiea¼-,--fttt~e±"g, 

psyehoiog-iee½;-e~-ether-~eeith-ee:re--9~~v-iee~--er--a"y--~¼~d 

person who is licensed, certified, or otherwise authorized 

by the laws of this state to provide health care in the 

ordinary course of business or practice of a profession, The 

term does not include a person who provides health care 

solely through the sale or dispensing of drugs or medical 
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devices. 

(9) 0 Legal guardian" means a person appointed by a 

court to assume legal authority for another who has been 

found incapacitated or, in the case of a minor, a person who 

has legal custody of the minor. 

(10) "Local board" means a county, city, city-county, or 

district board of health. 

( 11) "Local health officer" means a county, city, 

city-county, or district health officer appointed by the 

local board. 

(12) "Next-of-kin" means an individual who is a parent, 

adult child, grandparent, adult sibling, or leqal spouse of 

a ~rson. 

t¼Stiill_ 11 Person 11 means an individual, corporation, 

organization, or other legal entity. 

tHtl!.!l_ "Posttest counseling" means counseling, 

conducted at the time the HIV-related test results are 

given, and includes, at a minimum, written materials 

provided by the department. 

t:r:i!tJ.lll "Pretest counseling" means the provision of 

wrieeen-ma~eria~~ counseling to the subject prior to conduct 

of an H¼Y HIV-related test,-~~e, including, at a minimum, 

written materials m~~e--he developed and provided by the 

department. 

t±3t.!...!.ll "Release of test results" means a written 
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authorization for disclosure of HIV-related test results 

that: 

~ is signed and dated by the person tested or the 

person authorized to act for the person tested; and ~~a~ 

JE.l specifies the nature of the information to be 

disclosed and to whom disclosure is authorized. 

(17} ''Significant other" means an individual living in a 

current spousal relationship with another individual but who 

is not legally a spouse of that individual. 

tHtlill (a) "Written informed consent" means an 

agreement in writing that is freely executed by t~e subject 

of an HIV-related testL er !!Y the subject's legal guardianL 

or, if there is no legal guardian and the subject is 

unconscious or otherwise mentally incapacitated, by the 

subject's next-of-kin, significant other, or a person 

designated by the subject in hospital records to act on the 

subject's behalf, and that includes at least the following: 

(i) an explanation of the test, including its purpose, 

potential uses, limitations, and the meaning of its results: 

and 

{ii) an explanation of the procedures to be followed for 

confidentiality, blood drawing, and counseling, including 

notification that the test is voluntary and that consent may 

be withdraw~ at dny time until the blood sample is taken; 

(iii} a-e¼~ett~~i~n an explanation of whether and to whom 
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the subject's name and test results may be disclosed; a~d 

( iv) a statement that the test may be obtained 

anonymously if the subject wishes•~ 

(v) the name and address of a health care provider whom 

the subject approves to receive the subject's test results 

and to provide the subject with posttest counseling; and 

(vi) if the conse~t is for a test being performed as 

part of an application for insurance, a statement that only 

a positive test result will be reported to the designated 

health care provider and that negative test results may be 

obtained by the subject from the i~surance company. 

(b) The department shall develop a form agreement that 

may be used for purposes of this subsection." 

Section 2. Section 50-16-1007, MCA, is amended to read: 

~s0-16-1007. Testing -- counseling -- informed consent 

penalty. (1) A-p~esoft-may-ne~-reqttes~-an An HIV-related 

test w+~hottt-£¼rs~ may be ordered only by a health care 

provider and only after receiving the written informed 

consent of: 

fil the subject of the testL "~ 
ill the subject 1 s legal guardianL 

!Cl the subject's next-of-kin or significant other if: 

( i) the subject is unconscious or otherwise mentally 

incapacitated; 

(ii) there is no legal guardian; 
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(iii) there are medical indications of an HIV-related 

condition; and 

(iv) the test is advisable in order to determine the 

proper course of treatment of the subject; or 

(d) the subject's next-of-kin or significant other or 

the person, if any, designated by the subject in hospital 

records to act on the subject's behalf if: 

(i) the subject is in a hospital; and 

(ii) the circumstances in subsection (l){c)(i) through 

(iv) exist. 

J..ll A When a health ca~e provider 9ha!l--eerti~y--i~ 

writin~ orders an HIV-related test, he also certifies that 

informed consent has been received prior to reqttes~¼ng 

ees~ingT ~est¼n9--may--en¼y--be--reqttes~ed-by-a-hea¼th-eare 

preYiderT ordering an HIV-related test. 

fitll.l Prior---to---eMeett~ing---an---in~ormed---eonsent 

ag~eement, Before the subject of the test executes an 

informed consent agreement, the health care provider 

ordering the test or his desiqnee must give pretest 

counseling to: 

(a) the subject; or 

J...!U. the subject's legal guardian ffltt~~-be-9±Yen-pre~ee~ 

eettt1:se¼"t'ng_L 

w the subject's next-of-kin or significant other if: 

ill the subject is unconscious or otherwise mentally 
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incapacitated: and 

(ii) there is no guardian: or 

(d) the subject's next-of-kin or significant other or 

the person, if any, designated by the subject in hospital 

records to act on the subject's behalf if: 

(i) the subject is in the hospital~ and 

(ii) the circumstances in subsection (l)(c}(i) and (ii) 

exist. 

t3tJ...!l A health care provider who does not provide 

HIV-related tests on an anonymous basis shall inform a each 

person who wishes to be tested afte"yme~s¼y that anonymous 

testing is available at-efte-of-ehe-eettnse¼in9-tes~iftg-e~~es 

established---by---the---department AT ONE OF THE 

COUNSELING-TESTING SITES ESTABLISHED BY THE DEPARTMENT, OR 

elsewhere. 

f4till The subject of an HIV-related test or any of the 

subject's representatives authorized by subsection (1) to 

act in the subject's stead shall designate, as part of his 

written informed consent, a health care provider to receive 

the results of an HIV-related test. The desi~nated health 

care provider mtts~-be-g±ve~--~e--~"e--hesl~h--care--~rev±der 

des¼gnsted--hy--the-~ttbje~~,-wfto shall inform the subject or 

the subject's representative of the results in person. 

t5tl§l_ At the time the subject of a test or the 

subject's representative is given the test results, the 
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health care provider or the provider's designee shall give 

the subject or the subject's representative mtt~~-ee-pPev½ded 

w±ta posttest counseling. 

(7) If a test is performed as part of an application 

for insurance, the insurance company must ensure that: 

(a) negative results can be obtained by the subject or 

his representative upon request; and 

(b) positive results are returned to the health care 

provider designated by the subject or his representative. 

t6tl!U_ A minor may consent or refuse to consent to be 

the subject of an HIV-related test, pursuant to 41-1-402. 

t~till Subsections (1) through t5t ill do not apply to: 

(a) the performance of an HIV-related test by a health 

care provider or health care facility that procures, 

processes, distributes, or uses a human body part donated 

for a purpose specified under Title 72, chapter 17, if the 

test is necessary to assure medical acceptability of the 

gift for the purposes intended; 

{b) the performance of an HIV-related test for the 

purpose of research if the testing is performed in a manner 

by which the identity of the test subject is not known and 

may not be retrieved by the researcher. 

1£L__~~erformance of an HIV-related test when: 

LU the subject of the test is unconscious or otherwise 

men ta 11 y_ __ ~_l:!!_=apac it a ted i 
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1.iiJ. there are medical indications of an HIV-related 

condition; 

(iii) the test is advisable in order to determine the 

proper course of treatment of the subject; and 

(iv} none of the individuals listed in subsections 

(l)(b), (l)(c), or (l)(d) exists or is available within~• 

hottrs A REASONABLE TIME after the test is determined to be 

advisablei or 

(d) the eerformance of an HIV-related test conducted 

EUrsuant to 50-18-107 or 50-18-108, with the exceEtion that 

the 2retest and 12osttest counseling must sti:l be 9:iven. 

{10) (A) IF AN AGENT OR EMPLOYEE OF A HEALTH CARE 

FACILITY, A HEALTH CARE PROVIDER WITH PRIVILEGES AT THE 

HEALTH CARE FACILITY, OR A FIRST RESPONDER HAS BEEN 

VOLUNTARILY OR INVOLUNTARILY EXPOSED TO A PATIENT IN A 

MANNER THAT MAY ALLOW INFECTION BY HIV BY A MODE OF 

TRANSMISSION RECOGNIZED BY THE CENTER FOR DISEASE CONTROL OF 

THE UNITED STATES PUBLIC HEALTH SERVICE, THE PHYSICIAN OF 

THE PATIENT SHALL, UPON REQUEST OF THE EXPOSED PERSO!l, 

NOTIFY THE PATIENT OF THE EXPOSURE AND SEEK WRITTEN INFORMED 

CONSENT IN ACCORDANCE WITH GUIDELINES OF THE CENTER FOR 

DISEASE CONTROL FOR AN HIV-RELATED TEST OF THE PATIENT. IF 

WRITTEN INFORMED CONSENT CANNOT BE OBTAINED, THE HEALTH CARE 

FACILITY, IN ACCORDANCE WITH THE INFECTIOUS DISEASE EXPOSURE 

GUIDELINES OF THE HEALTH CARE FACILITY, MAY, WITHOUT THE 
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CONSENT OF THE PATIENT, CONDUCT THE TEST ON PREVIOUSLY DRAWN 

BLOOD OR PREVIOUSLY COLLECTED BODILY FLUIDS TO DETERMINE IF 

THE PATIENT IS IN FACT INFECTED. A HEALTH CARE FACILITY IS 

NOT RE.QUIRED TO PERFORM A TEST AUTHORIZED IN THIS 

SUBSECTION, IF A TEST IS CONDUCTED PURSUANT TO THIS 

SUBSECTION, THE HEALTH CARE FACILITY SHALL INFORM THE 

PATIENT OF THE RESULTS AND PROVIDE THE PATIENT WITH POSTTEST 

COUNSELING. THE PATIENT MAY NOT BE CHARGED FOR A TEST 

PERFORMED PURSUANT TO THIS SUBSECTION. THE RESULTS OF A TEST 

PERFORMED PURSUANT TO THIS SUBSECTION MAY NOT BE MADE PART 

OF THE PATIENT'S RECORD AND ARE SUBJECT TO 50-16-1009(1). 

(B) FOR THE PURPOSES OF THIS SUBSECTION, "WRITTEN 

INFORMED CONSENT" MEANS AN AGREEMENT IN WRITING THAT IS 

FREELY EXECUTED BY THE SUBJECT OF AN HIV-RELATED TEST, BY 

THE SUBJECT'S LEGAL GUARDIAN, OR, IF THERE IS NO LEGAL 

GUARDIAN AND THE SUBJECT IS INCAPACITATED, BY THE SUBJECT'S 

NEXT-OF-KIN, SIGNIFICANT OTHER, OR A PERSON DESIGNATED BY 

THE SUBJECT IN HOSPITAL RECORDS TO ACT ON THE SUBJECT'S 

BEHAL!:..,_ 

t8tt±6t(ll) A knowing or purposeful violation of this 

section is a misdemeanor punishable by a fine of $1,000 or 

imprisonment for up to 6 months, or both." 

Section 3. Section 50-16-1008, MCA, is amended to read: 

"50-16-1008. Testing of donors of organs. tissues, and 

semen required -- penalty. (1) Tfflffledte~ery--pr~or Prior to 
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donation of an organ, semen, or tissues, HIV-related testing 

of a prospective donor, in accordance with nationally 

accepted standards adopted by the department by rule, is 

required unless the transplantation of an indispensable 

organ is necessary to save a patient's life and there is not 

sufficient time to perform an HIV-related test. 

{2) A knowing or purposeful violation of this section 

is a misdemeanor punishable by a fine of up to $1,000 or 

imprisonment of up to 6 months, or both." 

Section 4. Section 50-16-1009, MCA, is amended to read: 

•50-16-1009. Confidentiality of records -- notification 

of contacts penalty for unlawful disclosure~ (1) A Except 

as provided in subsection (2), person may not disclose or be 

compelled to disclose the" identity of a subject of an 

HIV-related test or the results of a test in a manner that 

permits identification of the subject of the test, except to 

the extent allowed under the Uniform Health Care Information 

Act, Title 50, chapter 16, part 5. 

ill .,, local board, local health officer, or the 

department may disclose the identity of the subject of an 

HIV-related test or the test results only to the extent 

allowed by the Government Health Care Information Act, Title 

50, chapter 16, part 6, unless it is in possession of that 

information because a health care provider employed by it 

provided health care to the subject, in which case the 
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Uniform Health Care Information Act governs the release of 

that information. 

f~till If a health care provider informs the subject of 

an HIV-related test that the results are positive, the 

provider shall encourage the subject to notify persons with 

whom-there-ha~-bee~-a-eofttaet-eapab¼e-0£-spre8di~9--H%V who 

are potential contacts. If the subject is unable or 

unwilling to notify all contacts, the health care provider 

may ask the subject to disclose voluntarily the identities 

of the contacts and to authorize notification of those 

contacts by a health care provider. A notification may state 

only that the contact may have been exposed to HIV and may 

not include the time or place of possible exposure or the 

identity of the subject of the test. 

{4) A person who discloses or compels another to 

disclose confidential health care information in violation 

of this section is guilty of a misdemeanor punishable by a 

fine of $1,000 or imprisonment for 1 year, or both," 

Section 5. Section 50-16-1013, MCA, is a.mended to read: 

"50-16-1013. Civil remedy. {l) A person aggrieved by a 

violation of this part has a right of action in the district 

court and may recover for each violation: 

(a) against a person who negligent~y violates a 

provisiun vf this part, damages of sz,eee S5,000 or actual 

damages, whichever is greater; 

-14- HB 917 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0917/02 

{b) against a person who intentionally or recklessly 

violates a provision of this part, damages of $5,996 ~000 

or actual damages, whichever is greater; 

(cl 

(d) 

relief. 

reasonable attorney fees; and 

other appropriate relief, including injunctive 

{2) An action under this section must be commenced 

within 3 years after the cause of action accrues. 

(3) The department may maintain a civil action to 

enforce this part in which the court may order any relief 

permitted under subsection (1). 

(4) Nothing in this section limits the rights of a 

subject of an HIV-related test to recover damages or other 

relief under any other applicable law or cause of action. 

(5} Nothing in this part may be construed to impose 

civil liability or criminal sanctions for disclosure of an 

HIV-related test result in accordance with any reporting 

requirement for a diagnosed case of AIDS or an HIV-related 

condition by the department or the centers for disease 

control of the United States public health service.n 

Section 6. Section 50-16-529, MCA, is amended to read: 

"50-16-529a Disclosure without patient's authorization 

based on need to know. A health care provider may disclose 

health care information about a patient without the 

patient's authorizacion, to the extent a recipient needs to 
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know the information, if the disclosure is: 

(1) to a person who is providing health care to the 

patient; 

( 2) to 

information 

any other person who requires health care 

for health care education; to provide planning, 

quality assurance, peer review, or administrative, legal, 

financial, or actuarial services to the health care 

provider; for assisting the health care provider in the 

delivery of health care: or to a third-party health care 

payor who requires health care information and if the health 

care provider reasonably believes that the person will: 

(a) not use or disclose the health care information for 

any other purpose: and 

{b) take appropriate steps to protect the health care 

information; 

( 3) to any other health care provider who has 

previously provided health care to the patient, to the 

extent necessary to provide health care to the patient, 

unless the patient has instructed the health care provider 

not to make the disclosure; 

( 4) to immediate family members of the patient or any 

other individual with whom the patient is known to have a 

close personal relationship, if made in accordance with the 

laws of the state and good medical or other professional 

practice, unless the patient has instructed the health care 
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provider not to make the disclosure; 

(5) to a health care provider who is the successor in 

interest to the health care provider maintaining the health 

care information: 

{6) for use in a research project that an institutional 

review board has determined: 

(a) is of sufficient importance to outweigh the 

intrusion into the privacy of the patient that would result 

from the disclosure; 

(b) is impracticable without the use or disclosure of 

the health care information in individually identifiable 

form; 

(c) contains reasonable safeguards to protect the 

information from improper disclosure; 

(d) contains reasonable safeguards to protect against 

directly or indirectly identifying any patient in any report 

of the research project; and 

(e) contains procedures to remove or destroy at the 

earliest opportunity, consistent with the purposes of the 

project, information that would enable the patient to be 

identified, unless an institutional review board authorizes 

retention of identifying information for purposes of another 

research project~ 

(7) to a person who obtains information for purposes of 

25 an audit, if that person agrees in writing tu: 
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(a) remove or destroy, at the earliest opportunity 

consistent with the purpose of the audit, information that 

would enable the patient to be identified; and 

(b) not disclose the information further, except to 

accomplish the audit or to report unlawful or improper 

conduct involving fraud in payment for health care by a 

health care provider or patient or other unlawful conduct by 

a health care provider~-end 

(8) to an official of a penal or other custodial 

institution in which the patient is detained; and 

(9) to any perso~ CONTACT, AS DEFINED IN 50-16-1003, if 

the health care provider reasonably believes that disclosure 

will avoid or minimize an imminent danger to the health or 

safety of the pe:'l:i-ene CONTACT or any other individual." 

NEW SECTION. SECTION 7. SEVERABILITY. IF A PART OF 

[THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE 

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS 

ACT) IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART 

REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE 

SEVERABLE FROM THE INVALID APPLICATIONS. 

NEW SECTION. Section 8. Effective date. [This act l is 

effective July 1, 1991. 

-End-
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HOUSE BILL NO. 917 

INTRODUCED BY TOOLE, KEATING, MEASURE, COBB 

STICKNEY, RUSSELL, SQUIRES 

BY REQUEST OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

AIDS PREVENTION ACT: CHANGING THE DEFINITION OF "HEALTH CARE 

PROVIDER" TO CONFORM WITH THE UNIFORM HEALTH CARE 

INFORMATION ACT: CLARIFYING THE KIND OF COUNSELING THAT A 

HEALTH CARE PROVIDER IS REQUIRED TO GIVE IN ADMINISTERING AN 

HIV-RELATED TEST, ALLOWING NEXT-OF-KIN, A SIGNIFICANT OTHER, 

OR A DESIGNATED INDIVIDUAL TO CONSENT TO AN HIV-RELATED TEST 

ADMINISTERED TO AN UNCONSCIOUS OR MENTALLY INCAPACITATED 

PERSON, ESTABLISHING THAT AN ORDER TO PERFORM AN HIV-RELATED 

TEST ALSO CERTIFIES THAT PRIOR INFORMED CONSENT WAS 

OBTAINED, REQUIRING A HEALTH CARE PROVIDER WHO DOES NOT 

PROVIDE HIV-RELATED TESTS ON AN ANONYMOUS BASIS TO INFORM 

ALL THOSE WISHING TO BE TESTED THAT ANONYMOUS TESTING IS 

AVAILABLE ELSEWHERE, REQUIRING THE SUBJECT OF AN HIV-RELATED 

TEST TO DESIGNATE A HEALTH CARE PROVIDER TO RECEIVE THE 

RESULTS OF THE TEST; REQUIRING INSURANCE COMPANIES TO INFORM 

APPLICANTS OF POSITIVE HIV TEST RESULTS AND ALLOW THEM 

ACCESS TO NEGATIVE HIV TEST RESULTS; CLARIFYING WHEN CONSENT 

TO A TEST MAY BE WITHDRAWN AND WHEN IT IS NOT REQUIRED, 
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PROVIDING FOR HIV TESTING OF PATIENTS POTENTIALLY INFECTING 

HEALTH CARE FACILITY PERSONNEL OR EMERGENCY RESPONDERS, 

ALLOWING THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 

TO ADOPT STANDARDS FOR HIV-RELATED TESTING OF ORGAN, TISSUE, 

AND SEMEN DONORS: CLARIFYING WHEN THE IDENTITY OF THE 

SUBJECT OF AN HIV-RELATED TEST AND TEST RESULTS MAY BE 

DISCLOSED BY GOVERNMENT HEALTH CARE WORKERS; REVISING THE 

UNIFORM HEALTH CARE INFORMATION ACT TO ALLOW HEALTH CARE 

PROVIDERS TO RELEASE HEALTH CARE INFORMATION WITHOUT CONSENT 

WHEN DISCLOSURE WILL AVOID OR MINIMIZE DANGER TO THE HEALTH 

OR SAFETY OF A PERSON: MAKING IT A MISDEMEANOR FOR A PERSON 

TO UNLAWFULLY DISCLOSE CONFIDENTIAL HEALTH CARE INFORMATION; 

INCREASING THE CIVIL PENALTIES FOR VIOLATION OF THE AIDS 

PREVENTION ACT; AMENDING SECTIONS 50-16-529, 50-16-1003, 

50-16-1007, 50-16-1008, 50-16-1009, AND 50-16-1013, MCA: AND 

PROVIDING AN EFFECTIVE DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

[section J] gives authority to the department of health and 

environmental sciences to adopt rules setting standa~ds that 

must be met before donation of an organr semenr or tissues 

in order to prevent transmission of the virus causing 

acquired immune deficiency syndrome (AIDS). It is intended 

that the depdrtment adopt nationally accepted standards that 
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are developed for each type of donation and that are 

apparently most effective in pre-venting transmission of the 

virus. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

SectiQn 1. Section 50-16-1003, MCA, is amended to read: 

•st-16-1003. Definitions. As used in this part, the 

following definitions apply: 

( l) "AIDS" means acquired imQ_une deficiency syndrome as 

further defined by the department in accordance with 

standards prom.ulg~ted by the centers for disease control of 

the United States public health service. 

12) "Contact" mean$~ 

ill an individual identified by the subject of an 

HIV-related te~t as a pa.st or present sexual partner or as a 

person with whom the subject has shared hypodermic needles 

or syringes; or 

(b) any Other person who has been exposed to the test 

su9ject in a manner, voluntary or involuntary, that may 

allow BIV transmission IN ACCORDANCE WITH MODES OF 

TRAm;IIISSIO"I RE;COGNIZED BY THE CENTf:R FOR DISEASE CONTROL OF 

THE UHITED STATES PUBLIC HEALTH SERVICE. 

(3} 0 DeR.artm_ent" means the dep!ll,rtment of health and 

environJPental sciences provided for in 2-15-2101. 

( 4) "HIV" means the human inununodef iciency VltUS, 

-3- HB 917 

1 

2 

3 

HB 0917/02 

identified as the causative agent of AIDS, and all HIV and 

HIV-related viruses that damage the cellular branch of the 

human immune or neurological systems and leave the infected 

4 person immunodeficient or neurologically impaired~ 
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(5) "HIV-related condition" means a chronic disease 

resulting from infection with HIV, including but not limited 

to AIDS and asymptomatic seropositivity for HIV. 

(6) "HIV-related test" means a ¼ebo1'at:er-y test appxoved 

by the federal food and drug administration, including but 

not limited to an enzyme immunoassay and a western blot, 

that is designed to detect the presence of HIV or antibodies 

to HIV. 

(7) •Health care facility" means a health care 

institution, private or public, including but not limited to 

a hospital, nursing home, clinic, blood bank, blood center, 

sperm bank, or laboratory. 

(8) "Health care provider" means a pt,ysi-ei:at1:-,-futrse-, 

paramed~e7-payehe¼eg¼s~r-den~ts~,-pttbl¼e--heaith--depa~~ment 

agent,---01'---other---persM1---pro,±ding~-med¼ee¼,--n~r•i~T 

p,,eP1:e±egtea¼7-et"-e~fte-t"-hea¼-tft-eare--se-rriees--er.--a11y--1t-+-,ut­

per son who is licensed, certified-, or othe.rvise autho-ri-zed 

by the laws of this s,tate to er-ovide he-alth care in the 

ordinary course of buainea5 or practice of a PfOtession. The 

te·rm does not include a pe-rson who p.rovides hea·lth Cfffe 

solely through the sale or dis.p.f!':f'tsing of dru:9s or medica-i 
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devices. 

(9) "Legal guardian" means a person appointed by a 

couct to assume legal authority for another who has been 

found incapacitated or, in the case of a minor, a person who 

has legal custody of the minor. 

110) "Local board" means a county, city, city-county, or 

district board of health. 

1l!.l "Local health officer" means a county, city, 

city-county, Qr di~~rict h~alth officer appointed by the 

local board. 

(12) 11 Next-of-kin" means an individual who is a parent, 

adult child, grandparent, adult sibling, or legal spouse of 

a ~rson. 

t¼et l!.ll "Person" means an individual, corporation, 

organization, or other legal entity. 

counseling" means counseling, tHtill.l "Posttest 

conducted at the time the HIV-related test results are 

given, and includes~ at a minimumL written materials 

provided by the department. 

ti-it~ "Pretest counseling" means the provision of 

w~itten-mate~±a¼s counseling to the subject prior to conduct 

of an HIV HIV-related test.-The, including, at a minimum, 

written materials mtt~t--b~ developed and provided by the 

department. 

ti3t.1...!.§l_ "Release of test results" means a written 
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authorization for disclosure of HIV-related test results 

that: 

~ is signed and dated by the person tested or the 

person authorized to act for the person tested; and tha~ 

1!!.1- specifies the nature of the information to be 

disclosed and to whom disclosure is authorized. 

(17) "Significant other" means an individual living in a 

current spousal relationship with another individual but who 

is not legally a spouse of that individual. 

t¼4t .!..!_l!l (a) "Writ ten informed consent" means an 

agreement in writing that is freely executed by the subject 

of an HIV-related testL or~ the subject's legal guardianL 

or, if there is no legal guardian and the subject is 

unconscious or otherwise mentally incapacitated, by the 

subject's next-of-kin, significant other, or a person 

designated by the subject in hospital records to act on the 

subject's behalf, and that includes at least the following: 

(i) an explanation of the test, including its purpose, 

potential uses, limitations, and the meaning of its results; 

and 

(ii) an explanation·ot the procedures to be followed for 

confidentiality, blood drawing, and counseling, including 

notification that the test is voluntary and that consent may 

he withdrawn at any time until the blood sample is taken; 

(iii) ~-di~ctt~~i~" an exElanation of whether and to whom 
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the subject's name and test results may be disclosed; and 

(iv) a statement that the test nay be obtained 

anonymously if the subject wisheSTL 

(v) the name and address of a health care provider whom 

the s-1ibject approves to r-ec-eive the subject• s test results 

and to provide the subject with posttest counseling: and 

(vi) if the consent is for a test being performed as 

part of an application for insurance. a statement that only 

a positive test result will be reported to the designated 

health care provider and that negative test results may be 

obtained by the subject from the insurance company. 

(b) The department shall develop a form agreement that 

may be used for purposes of this subsection." 

Section 2. Section 50-16-1007, MCA, is amended to read: 

•so-16-1007. Testing -- counseling -- inforaed. consent 

penalty. (1) ~-person-may-ne~-reqttese-e" An HIV-related 

test w¼~hett~-£¼rst may be ordered only by a health care 

provtder and only after receiving the written infer-med 

consent of: 

ill the subject of the t-est1.. ef' 

ill the subject's legal 9uardianL 

(9) ttJ;e-s.ubject •.s ,next-of-kin or significant other if: 

(i) t-he -subject is unconscious or otherwise mentally 

i nc_f::Pac i ta ted; 

(ii) there is. no l-!9al guar:dian: 
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(iii) there are medical indications of an HIV-related 

condition; and 

(iv) the test is advisable in order to determine the 

proper course of treatment of the subjecti or 

(d) the subject•s next-of-kin or significant other or 

the person, if any, designated by the subject in hoap~~al 

records to act on the subject's behalf if: 

(i) the subject is in a hospital; and 

fii) the circumstances in subsection tl)(c)(i) throUcgh 

(iv) exist. 

ill A When a health care provider sfta¼l--eerti£y--i.fl 

writ¼ftg orders an HIV-related test, he also certifies that 

informed consent has been received prior to req•e~ting 

testill<J'" 'Pestinq--may--e11ly--be--11eei,uis1'e<l-.by,a-lleai,1'h-,-"e 

p.-o,,Wer• ordering an "1::JIV-rr,el.ated test. 

t~till Pr~er---eo---e~eeu~¼ng---an---¼nformed---eonsent 

aqreHaeftt, Before 

informed consent 

orderi~g the test 

Q.Qunsel1ng to: 

the subject of the test executes an 

a9rce&1Pent, the health cai:.e proviider 

or hi-s d.es,_igg.ee .-n1ust .gi.ve pre~.tt.st 

(-,a} the subject; "•" 

ill tbe subject's l'!9al ,guaDdLan-•t~ae.,,qi11en,,.,.e•-t 

........... ¼ill9L 

(c) the.,.subject~s 11ext-sf'!'ki.n or .sMfnifi.e+ant .et.tier_ if: 

(i} the subject is Unc0QSG.j...ous or ethe~wise ~en~attY 

-;8- ·11B. 917 
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incapacitated; and 

(ii) there is no guardian; or 

(d) the subject's next-of-kin or significant other or 

the person, if any, designated by the subject in hospital 

records to act on the subject's behalf if: 

ill the subject is in the hospital; and 

(ii) the circumstances in subsection (l)(c)(i) and (ii) 

exist. 

t3till A health care provider who does not provide 

HIV-related tests on an anonymous basis shall inform a each 

person who wishes to be tested anon)'lfteHely that anonymous 

testing is available at-one-e£-the-counse¼tng-testinq-sites 

es~ablishe~---by---the---ftepartmen~ AT ONE OF THE 

COUNSELING-TESTING SITES ESTABLISHED BY THE DEPARTMENT, OR 

elsewhere. 

t4till The subject of an HIV-related test or any of the 

subject's representatives authorized by subsection (1) to 

act in the subject•s stead shall designate, as part of his 

written informed consentr a healt~ care _erovider to receive 

the results of an HIV-related test. The designated health 

care provider mtts~-be-gi•en--to--tne--hea%th--care--p~o~ider 

de~ignated--by--the-sttbjftet,-who shall inform the subject or 

the subject's representative of the results in person. 

tStfil At the time the subject of a test or the 

subject's representative is given the test results, the 
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health care provider or the provider's desiqnee shall give 

the subject or the subject's repre~entative mtts~-he-preYided 

with posttest counseling. 

17) If a test is performed as part of an application 

for insurance, the insurance company must ensure that: 

ill negative results can be obtained by the subject or 

his representative upon request; and 

(b) positive results are returned to the health care 

provider designated by the subject or his representative. 

t6tfil A minor may consent or refuse to consent to be 

the subject of an HIV-related test, pursuant to 41-1-402. 

t~till Subsections (1) through tSt ill do not apply to: 

(a) the performance of an HIV-related test by a health 

care provider or health care facility that procures, 

processes, distributes, or uses. a human body part donated 

for a purpose specified under Title 72, chapter 17, if the 

test is necessary to assure medical acceptability of the 

gift for the purposes intended; 

(b) the perfotmance of an HIV-related test for the 

purpose of research if the testing is performed in a manner 

by which the identity of the test subject is not known and 

·may not be retrieved by the researcher. 

(C) the eerformance of an HIV-related test when: 

( i) the subject of the test is \.i.nconscious 0[ otherwise 

mE>ntal ly incapacita_~ed; 
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jii) there are ~edical indications of an HIV-related 

condition;_ 

(iii) t~e test is advisable in order to determine the 

proper course of treatment of the subject; and 

(iv) none of the individuals listed in subsections 

(l)(b), (l)(c), or {l)(d) exists or is available within~ 

hear• A REASONABLE T~JitE after the test is determined to be 

advis~~le; or 

(di the Eerformance of an HIV-related test conducted 

eursuant to 50-18-107 or 50-18-108, with the exceetion that 

the ~retest and 22sttest counseling must still be given. 

(101 (A) IF AN AGENT OR EMPLOYEE OF A HEALTH CARE 

F~!LITY, A HEALTH CARE PROVIDER WITH PRIVILEGES AT THE 

HEALTH ~ FACILITY, OR A FIRST RESPONDER HAS BEEN 

VOLutll'ARILY OR INVOLUN~ARILY EXPOSED TO A PATIENT IN A 

MANNER THAT MAY ALLOW INFECTION BY HIV BY A MODE OF 

TRANSMISSION REC<JGJ,IIZED BY THE CENTER FOR DISEASE CONTROL OF 

THE UNITED STATES PUBLIC HEALTH SERVICE, THE PHYSICIAN OF 

THE PATIENT SHALL, UPON REQUEST OF THE EXPOSED PE~SON, 

NOTIFY THE PATIENT OF THE EXPOSURE AND SEEK WRITTEN INFORMED 

CONSENT IN ACCORDANCE HITH GUIDELINES OF THE CENTER FOR 

DISEASE CONTl«>L FOR AN HIV-Jl.i!LATED TEST OF THE PATIENT. IF 

WRITTEN HiFQRl!SD CONSENT CANNOT BE OBTAINED, THE HEALTH CARE 

FACILITY, IN AceoRO/UICE WITH TH£ INF£CTIOUS DISEAS_E EXPOSURE 

GUIQEJ,_INES OF Tffj::_ HEAL'.J'.j;_ CAIi£ FACILITY, MA_'{_,_ WITHOUT THE 
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CONSENT OF THE PATIENT, CONDUCT THE TEST ON PREVIOUSLY DRAWN 

BLOOD OR PREVIOUSLY COLLECTED BODILY FLUIDS TO DETERMINE IF 

THE PATIENT IS IN FACT INFECTED. A HEALTH CARE FACILITY IS 

NOT REQUIRED TO PERFORM A TEST AUTHORIZED IN THIS 

SUBSECTION. IF A TEST IS CONDUCTED PURSUANT TO THIS 

SUBSECTION, THE HEALTH CARE FACILITY SHALL INFOIUI THE 

PATIENT OF THE RESULTS AND PROVIDE THE PATIENT WITH POSTTEST 

COUNSELING. THE PATIENT MAY NOT BE CHARGED FOR A TEST 

PERFORMED PURSUANT TO THIS SUBSECTION. THE RESULTS OF A TEST 

PERFORMED PURSUANT TO THIS SUBSECTION MAY NOT BE MADE PART 

OF THE PATIENT'S RECORD AND ARE SUBJECT TO 50-16-1009(1). 

(BJ FOR THE PURPOSES OF THIS SUBSECTION, •WRITTEN 

INFORMED CONSENT" MEANS AN AGRE~ IN WRITING THAT IS 

FREELY EXECUTED BY THE SUBJECT OF AN HIV-RELATED TEST, BY 

THE SUBJECT'S LEGAL GUARDIAN, OR, IF THERE IS NO LEGAL 

GUARDIAN AND THE SUBJECT IS INCAPACITATED, BY THE SUBJECT'S 

NEXT-OF-KIN, SIGNIFICANT OTHER, OR A PERSON DESIGNATED BY 

THE SUBJECT IN HOSPITAL RECORDS TO ACT ON THE SUBJECT'S 

BEHALF. 

tBtt±St(ll) A knowing or purposeful violation of this 

section is a misdemeanor punishable by a fine of $1,000 or 

imprisonment for up to 6 months, or both." 

Section 3. Section 50-16-100~, MCA, is '!!11,ended to read: 

"50-16-1°"'8- '!'.,..ting of oooors of org,\lllS, tiJ;sues, ~ 

a<l!IIIMl reqµir-ed -- -..1ty. (1) ~dia.l,e¼,y.--.p,r~ Ptior to 

-11~ BB 9J.7 
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donation of an organ, semen, or tissues, HIV-related testing 

of a prospective donor, in accordance with nationally 

accepted standards adopted by the department by rule, is 

required unless the transplantation of an indispensable 

organ is necessary to save a patient's life and there is not 

sufficient time to perform an HIV-related test. 

(2) A knowing or purposeful violation of this section 

is a misdemeanor punishable by a fine of up to $1,000 or 

imprisonment of up to 6 months, or both." 

Section 4. Section 50-16-1009, MCA, is amended to read: 

•so-16-1009. Confidentiality of records -- notification 

of contacts penalty for unlawful disclosure. (1) A Except 

as provided in subsection (2}, person may not disclose or be 

compelled to disclose the identity of a subject of an 

HIV-related test or the results of a test in a manner that 

permits identification of the subject of the test, except to 

the extent allowed under the Uniform Health Care Information 

Act, Title SO, chapter 16, part 5. 

ill A local board~cal he_a_lth o_f_f_icer, or the 

department may disclose the identity of the subject of an 

HIV-related test or the test results only to the extent 

allowed by the Government Health Care Information Act, Title 

50, chapter 16, part 6, unless it is in possession of that 

information because a health care provider employed by it 

provided health care to the subject, in which case the 
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Uniform Health Care Information Act governs the release of 

that information. 

titill If a health care provider informs the subject of 

an HIV-related test that the results ace positive, the 

provider shall encourage the subject to notify persons vi~h 

wfteffl-the~e-has-been-s-eontaet-eapabie-of-sp~eae¼"g--HIY who 

are potential contacts. If the subject is unable or 

unwilling to notify all contacts, the health care provider 

may ask the subject to disclose voluntarily the identities 

of the contacts and to authorize notification of those 

contacts by a health care provider. A notification may state 

only that the contact may have been exposed to HIV and may 

not include the time or place of possible exposure or the 

identity of the subject of the test. 

(4) A person who discloses or compels another to 

disclose confidential health care information in violation 

of this section is guilty of a misdemeanor punishable by a 

fine of $1,000 or imprisonment for l year, or both." 

Section 5. Section 50-16-1013, MCA, is amended to read: 

•so-16-1013. Civil remedy. (1) A person aggrieved by a 

violation of this part has a eight of action in the district 

court and may recover for each violation: 

(a} against a person who negligently violates a 

provision of this part, damages of $i;998 $5,000 or actual 

damages, whichever is greater; 
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(b) against a person who intentionally or recklessly 

violates a provision of this part, damages of $5,889 120~000 

or actual damages, whichever is greater; 

(C) 

(d) 

relief. 

(2) 

reasonable attorney fees; and 

other appropriate relief, 

An action under this section 

including 

must be 

within 3 years after the cause of action accrues. 

injunctive 

commenced 

(3) The department may maintain a civil action to 

enforce this part in which the court may order any relief 

permitted under subsection (1). 

(4) Nothing in this section limits the rights of a 

subject of an HIV-related test to recover damages or other 

relief under any other applicable law or cause of action. 

(5) Nothing in this part may be construed to impose 

civil liability or criminal sanctions for disclosure of an 

HIV-related test result in accordance with any reporting 

requirement for a diagnosed case of AIDS or an HIV-related 

condition by the department or the centers for disease 

control of the United States public health service." 

Section 6. Section 50-16-529, MCA, is amended to read: 

•s0-16-529. Disclosure without patient's authorization 

based on need to know. A health care provider may disclose 

health care information about a patient without the 

patient's authorization, to the extent a recipient needs to 
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know the information, if the disclosure is: 

Cl) to a person who is providing health care to the 

patient; 

( 2) to 

information 

any other person who requires health care 

for health care education: to provide planning, 

quality assurance, peer review, or administrative, legal, 

to the health care financial, or actuarial services 

provider; for assisting the health care pcovider in the 

delivery of health care; or to a third-party health care 

payor who requires health care information and if the health 

care provider reasonably believes that the person will: 

(a) not use or disclose the health cace information for 

any other purpose; and 

(bl take appropriate steps to protect the health care 

information; 

(3) to any other health care provider who has 

previously provided health care to the patient, to the 

extent necessary to provide health care to the patient, 

unless the patient has instructed the health care provider 

not to make the disclosure; 

(4) to immediate family members of the patient or any 

other individual with whom the patient is known to have a 

close personal relationship, if made in accordance with the 

laws of the state and good medical or other professional 

practice, unless the patient has instructed the health care 
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provider not to make the disclosure; 

(5) to a health care provider who is the successor in 

interest to the health care provider maintaining the health 

care information; 

(6) for use in a research project that an institutional 

review board has determined: 

(a) is of sufficient importance to outweigh the 

intrusion into the privacy of the patient that would result 

from the disclosure; 

(b} is impracticable without the use or disclosure of 

the health care information in individually identifiable 

form; 

(C) contains reasonable safeguards to protect 

information from improper disclosure; 

the 

(d) contains reasonable safeguards to protect against 

directly or indirectly identifying any patient in any report 

of the research project; and 

(e) contains procedures to remove or destroy at the 

earliest opportunity, consistent with the purposes of the 

project, information that would enable the patient to be 

identified, unless an institutional review board authorizes 

retention of identifying information for purposes of another 

research project; 

(7) to a person who obtains information for purposes of 

25 an audit, if that person agrees in writing to: 
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(a) remove or destroy, at the earliest opportunity 

consistent with the purpose of the audit, information that 

would enable the patient to be identified: and 

(b) not disclose the information further, except to 

accomplish the audit or to report unlawful or improper 

conduct involving fraud in payment for health care by a 

health care provider or patient or other unlawful conduct by 

a health care provider~-a"d 

{8) to an official of a penal or other custodial 

institution in which the patient is detained; and 

(9) to any per~on CONTACT, AS DEFINED IN 50-16-1003, if 

the health care provider reasonably believes that disclosure 

will avoid or minimize an imminent danger to the health or 

safety of the pat-i-en~ CONTACT or any other individual." 

NEW SECTION. SECTION 7. SEVERABILITY. IF A PART OF 

[THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE 

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS 

ACT) IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART 

REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE 

SEVERABLE FROM THE INVALID APPLICATIONS. 

NEW SECTION. Section 8. Effective date. [ This act J is 

effective July l, 1991. 

-End-
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SBRATB STARDIRG COHHITTEE REPORT 

HR. PRESIDENT, 

Page 1 of 2 
March 27, 1991 

We, your committee on Public Health, Welfare, and Safety having 
had under consideration House Bill No. 917 (third reading copy -­
blue), respectfully report that House Bill No. 917 be amended and 
as so amended be concurred in1 

1. Title, page 2, line 2. 
Following, "FACILITY" 
Insert, "OR EMERGENCY SERVICES" 
Following, "PERSONNEL" 
Strike, "OR EMERGENCY RESPONDERS" 

2. Title, page 2, line 14. 
Following, "50-16-529," 
Insert, ·s0-16-1e2,· 

3. Page 11, line 14. 
Following, •~• 
Strike, "FIRST RESPONDER" 
Insert, •person providing emergency services who is described in 

50-16-702(1)" 

4. Page 18, line 15. 
Following, line 14 
Inaert1 ·section 7. Section 50-16-702, HCA, is amended to read. 

"50-16-702. Report of unprotected ezpo■ure to disease. (1) 
A report may be filed, as provided in subsection (2), by a 
person, 

(a) employed by or acting as a volunteer with a public or 
private organization that provides e■ergency services to the 
public, including but not liaited to a law enforceaent officer, 
firefighter, e ■ergency aedical technician, corrections officer, 
or a■bulance service attendant, and 

(b) who, in his official capacity with the public or 
private or9anization, attends or assist~ in transporting a 
patient to a health care facility and believes he has sustained 
an unprotected exposure. 

(2) A person who qualifies in subsection (l) may submit to 
the health care facility, on a fora prescribed by the department, 
a report of unprotected exposure that contains his name and other 
information required by the depart■ent, including a description 
of the unprotected exposure. 

661350SC.Sji 

l. 

► ► 

Page 2 of 2 
Karch 27, 1991 

(3) If the exposure described in the report occurred in a 
manner that say allow infection by HIV. as defined in 50-16-1003, 
by a ■ode of trans■ission recognized by the center for disease 
control, then subaission of the report to the health care 
facility constitutes a request to the patient's Physician to seek 
consent for performance of an HIV-related test pursuant t9 50-1§-
1007110)," 
Renumbers subsequent sections 

pt 3- :J-7-9/ 
. Coord. 

:5 h .3 .;::>J d-'~ 
Sec. of Senate 

u:v·v-~ Signed, I\~ . . k, Chairaan 

SENATE 
HtJ 'IJ'J 
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HOUSE BILL NO. 917 

INTRODUCED BY TOOLE, KEATING, MEASURE, COBB 

STICKNEY, RUSSELL, SQUIRES 

BY REQUEST OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

AIDS PREVENTION ACT: CHANGING THE DEFINITION OF "HEALTH CARE 

PROVIDER" TO CONFORM WITH THE UNIFORM HEALTH CARE 

INFORMATION ACT; CLARIFYING THE KIND OF COUNSELING THAT A 

HEALTH CARE PROVIDER IS REQUIRED TO GIVE IN ADMINISTERING AN 

HIV-RELATED TEST, ALLOWING NEXT-OF-KIN, A SIGNIFICANT OTHER, 

OR A DESIGNATED INDIVIDUAL TO CONSENT TO AN HIV-RELATED TEST 

ADMINISTERED TO AN UNCONSCIOUS OR MENTALLY INCAPACITATED 

PERSON, ESTABLISHING THAT AN ORDER TO PERFORM AN HIV-RELATED 

TEST ALSO CERTIFIES THAT PRIOR INFORMED CONSENT WAS 

OBTAINED, REQUIRING A HEALTH CARE PROVIDER WHO DOES NOT 

PROVIDE HIV-RELATED TESTS ON AN ANONYMOUS BASIS TO INFORM 

ALL THOSE WISHING TO BE TESTED THAT ANONYMOUS TESTING IS 

AVAILABLE ELSEWHERE, REQUIRING THE SUBJECT OF AN HIV-RELATED 

TEST TO DESIGNATE A HEALTH CARE PROVIDER TO RECEIVE THE 

RESULTS OF THE TEST, REQUIRING INSURANCE COMPANIES TO INFORM 

APPLICANTS OF POSITIVE HIV TEST RESULTS AND ALLOW THEM 

ACCESS TO NEGATIVE HIV TEST RESULTS; CLARIFYING WHEN CONSENT 

TO A TEST MAY BE WITHDRAWN AND WHEN IT IS NOT REQUIRED, 

~-· ,..;,,,., .. ,~~,, 
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PROVIDING FOR HIV TESTING OF PATIENTS POTENTIALLY INFECTING 

HEALTH CARE FACILITY OR EMERGENCY SERVICES PERSONNEL 8R 

BMBR8BN€~-RBSP8NBERS, ALLOWING THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES TO ADOPT STANDARDS FOR HIV-RELATED 

TESTING OF ORGAN, TISSUE, AND SEMEN DONORS, CLARIFYING WHEN 

THE IDENTITY OF THE SUBJECT OF AN HIV-RELATED TEST AND TEST 

RESULTS MAY BE DISCLOSED BY GOVERNMENT HEALTH CARE WORKERS, 

REVISING THE UNIFORM HEALTH CARE INFORMATION ACT TO ALLOW 

HEALTH CARE PROVIDERS TO RELEASE HEALTH CARE INFORMATION 

WITHOUT CONSENT WHEN DISCLOSURE WILL AVOID OR MINIMIZE 

DANGER TO THE HEALTH OR SAFETY OF A PERSON; MAKING IT A 

MISDEMEANOR FOR A PERSON TO UNLAWFULLY DISCLOSE CONFIDENTIAL 

HEALTH CARE INFORMATION, INCREASING THE CIVIL PENALTIES FOR 

VIOLATION OF THE AIDS PREVENTION ACT; AMENDING SECTIONS 

50-16-529, 50-16-702, 50-16-1003, 50-16-1007, 50-16-1008, 

50-16-1009, AND 50-16-1013, MCA, AND PROVIDING AN EFFECTIVE 

DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

[section 3] gives authority to the department of health and 

environmental sciences to adopc rules setting standards that 

must be met before donation of an organ, semen, or tissues 

in order to prevent t=a~smiss~on of the ~irus caus1ng 

acqui.red immune deficiency syndrome (AIDS). It is intended 
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that the department adopt nationally accepted standards that 

are developed for each type of donation and that are 

apparently most effective in preventing transmission of the 

virus. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 50-16-1003, MCA, is amended to read: 

"50-16~1003. Definitions. As used in this partw the 

following definitions apply: 

(1) "AIDS" means acquired immune deficiency syndrome as 

further defined by the department in accordance with 

standards promulgated by the centers for disease control of 

the United States public health service. 

(2) "Contact 11 means1.. 

ill an individual identified by the subject of an 

HIV-related test as a past or present sexual partner or as a 

person with whom the subject has shared hypodermic needles 

or syringesL..2£_ 

(b) any other person who has been exposed to the test 

subject in a manner, voluntary or involuntary, that may 

allow HIV transmission IN ACCORDANCE WITH MODES OF 

TRANSMISSION RECOGNIZED BY THE CENTER FOR DISEASE CONTROL OF 

THE UNITED STATES PUBLIC HEALTH SERVICE. 

(3) "Department'' means the department of health and 

environmental sciences provided for in 2-15-2101. 
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(4) "HIV" means the human immunodeficiency virus, 

identified as the causative agent of AIDS, and all HIV and 

HIV-related viruses that damage the cellular branch of the 

human immune or neurological systems and leave the infected 

person immunodeficient or neurologically impaired. 

(5) ''HIV-related condition'' means a chronic disease 

resulting from infection with HIV, including but not limited 

to AIDS and asymptomatic seropositivity for HIV. 

( 6) ''HIV-related test" means a ¼e:be!"e:-t-e,r,y test approved 

by the federal food and drug administration, including but 

not limited to an enzyme immunoassay and a western blot, 

that is designed to detect the presence of HIV or antibodies 

to HIV. 

( 7) "Health care facility" means a health care 

institution, private or public, including but not limited to 

a hospital, nursing home, clinic, blood bank, blood center, 

sperm bank, or laboratory. 

(8) "Health care provider" means a physi:e¼al"t,--rHt!"!!le-, 

paramedte-,--psyeho¼eg±s~7--den~±s~7-p~8¼i:e-hee:¼~"-depar~men~ 

agene,--e~--e~fte,r,---pereol"t---p,r,ev¼di:ng---meft¼ea¼,---nttrs±ng7 

psyeho¼egiea¼,--e~--otfter--hea¼th--ee:re-serv±ees-0£-any-~±l"t~ 

person who is licensed, certified, or otherwise authorized 

by the laws of this state to provide health care in the 

ordinary course of business or practice of a profession. The 

term does not include a person who provides health care 
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solely through the sale or dispensing of drugs S>S medical 

devices. 

t9) "Legal guardian" means a person appointed by a 

court to assume legal authority for another who has been 

found incapacitated or, in the case of a minor, a person who 

has legal custody of the minor. 

(10) "Local board" means a county, city, city-county, or 

district board of health. 

[11) 11 Local health officer•• means a county, cit.Y.L 

city-county, or district health officer appointed by the 

local board. 

(12) "Next-of-kin" means an individual who is a parent, 

adult _child, grandparent, adult sibling, or legal spouse of 

a E_erson. 

t¼9tJ..!1.l "Person" means an individual, 

organization, or other legal entity. 

t¼¼til!l 11 Posttest counseling" means 

corporation, 

counseling, 

conducted at the time the HIV-related test results are 

given, and includes, at a minimum, written materials 

provided by the department. 

t½it.!...!21 "Pretest counseling" means the provision of 

w~~~~en-mate~¼aY~ counseling to the subject prior to conduct 

of an H¼Y HIV-related test~-~fte, including, at a minimum, 

written materials mtt~~-be developed and pro~ided by the 

department. 
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t¼3tl..!ll "Release of test results 11 means a written 

authorization for disclosure of HIV-related test results 

that: 

ill is signed and dated by the person tested or the 

person authorized to act for the person tested; and ~~e~ 

1£1 specifies the nature of the information to be 

disclosed and to whom disclosure is authorized. 

(17) ''Significant other" means an individual living in a 

current spousal relationship with another individual but who 

is not legally a spouse of that individual. 

t,Hti!.!U (a) "Written informed consent" means an 

agreement in writing that is freely executed by the subject 

of an HIV-related test~ e~ ~ the subject's legal guardianL 

or, if there is no legal guardian and the subject is 

unconscious or otherwise mentally incapacitated, by the 

subject's ~ext-of-kin, significant other, or a person 

desi.9.nated by the subject in hospital !ecord~ to act on the 

subject 1 s behalf, and that includes at least the following: 

(i} an explanation of the test, including its purpose, 

potential uses, limitations, and the meaning of its results: 

and 

{ii) an explanation of the procedures to be followed for 

confid~ntiality, blood drawing, and counseling, including 

notification that the test is vol~ntary and that consent may 

be withdrawn dt any time until the blood sample is __ t_aken; 
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(iii) a-diseass~en an explanation of whether and to whom 

the subject 1 s name and test results may be disclosed; snd 

(iv} a statement that the test 

anonymously if the subject wishes•~ 

may be obtained 

(Vl t~e name and address of a health care £COvider whom 

tr.e subject approves to receive the subject's test results 

and to provide the subject with pasttest counseling; and 

(vi) if the consent is for a test being performed as 

part of an application for insurance, a statement that only 

a positive test result will be reported to th~ designated 

health care provider and that negative test results may be 

obtained by the subject from the insurance company. 

(b} The department shall develop a form agreement that 

may be used for purposes of this subsection. 1
' 

Section 2. Sect ion 50-16-1007, MCA, is amended to read: 

"50-16-1007. Testing -- counseling informed consent 

penalty. {l} A-persen-may-ne~-reqttes~-an An HIV-related 

test w¼~~ette--~¼rst may be ordered only by a health care 

provider and only after receiving the written informed 

consent of~ 

fil the subject of the testL ., .. 
ill the subject's legal guardianL 

(C) the subject's next-of-kin or significant other if: 

( i! the subject is ~nconscious or otherwise mentally 

i nca.e._ac i ta ted ;_ 
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(ii) there is no legal guardian; 

(iii) there are medical indications of an HIV-related 

condition; and 

(iv) the test is advisable in order to determine the 

proper course of treatment of the subject; or 

(d) the subiect's ~ext-of-kin or significant other or 

the person, if any, designated by the subject in hospital 

records to act on the subject's behalf if: 

(i) the subject is in a hospital; and 

(ii) the circumstances in subsection (l){C){i) through 

(iv) exist. 

1ll. ~ When a health care provider 9hs¼½-eer~¼~y-±n 

wrie~ft~ orders an HIV-related test, he also certifies that 

informed consent haS been received prior to reqttest±ng 

eest¼ngo Testin9-may-en¼y-be--reqttestee--by--a--bea¼th--eare 

pre•±eero ordering an HIV-related test. 

t~till Pr±o~---to---exeent±n9---an---±nfermed---eon8en~ 

a~reemene7 Before the subject of the test executes an 

informed consent agreement~ the health care .erovider 

orderin.9 the test or his designee must give pretest 

counseling to: 

(a) the subject; or 

J....!?1. the subject's legal guardian mast-be-g%Yen--pretese 

eottn:.,e¼in91.. 

l.£! the subject's next-of-kin or significant other if: 
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(i) the subject is unconscious or otherwise mentally 

~ncapacitated; and 

(ii) there is no guardian; or 

(d) the subject's next-of-kin or significant other or 

the person, if any, designated by the subject in hospital 

records to act on the subject's behalf if: 

(i) the subject is in the hospital; and 

Iii) the circumstances in subsection (l)(cJ(i) and (ii) 

exist. 

t371!l A health care provider who does not provide 

HIV-related tests on an anonymous basis shall inform a ~ 

person who wishes to be tested aftenymetts¼y that anonymous 

testing is available 8t-one-0£-the-eo~nse±¼n9-testiftq--sites 

estabiished----by----the----departmeftt AT ONE OF THE 

COUNSELING-TESTING SITES ESTABLISHED BY THE DEPARTMENT, OR 

elsewhere. 

t4till The subject of an HIV-related test or any of the 

subject 1 s representatives authorized by subsection [1) to 

act in the subject 1 s stead shall designate, as part of his 

written informed consent, a health care provider to receive 

the results of an HIV-related test. The designated health 

care provider mttst--be--g¼~en--te-the-hea¼~"-eare-provider 

de~¼gfteCed-ey-~he-~tte;ee~7-whe shall inform the subject or 

the subject's representative of the results in person. 

t5t1!1_ At the time the subject of a test vr the 
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subject's representative is given the test results, the 

health care provider or the provider's designee shall give 

the subject or the subject's representative must-be-prev¼ded 

with posttest counseling. 

ill If a test is performed as part of an application 

for insurance, the insurance company must ensure that: 

(a) negative results can be obtained by the subject or 

his representative upon request; and 

(b) positive results are returned to the health care 

provider designated by the subject or his representative. 

t6tl!l A minor may consent or refuse to consent to be 

the subject of an HIV-related test, pursuant to 41-1-402. 

t~till Subsections (1) through t5t ill do not apply to: 

(a) the performance of an HIV-related test by a health 

care provider or health care facility that procures, 

processes, distributes, or uses a human body part donated 

for a purpose specified under Title 72, chapter 17, if the 

test is necessary to assure medical acceptability of the 

gift for the purposes intended; 

{b) the performance of an HIV-related test for the 

purpose of research if the testing is performed in a manner 

by which the identicy of the test subject is not known and 

may not be retrieved by the researcher. 

L~:L____Ll,t? .E.Prf::nr,ar.ce of an HIV-related test when: 

_(_~) the suo1ec,:. of the test is unconscious or ctherwise 
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mentally incapacitated; 

(ii) there are medical indications of an HIV-related 

condition: 

(iii) the test is advisable in order to determine the 

prJper course of treatment of the subject; and 

(iv) none of the individuals listed in subsections 

(l)(b), (l)(c), or (l)(d) exists or is available within ~• 

hott~9 A REASONABLE TIME after the test is determined to be 

advisable; or 

(d) the performance of an HIV-related test conducted 

pursuant to 50-18-107 or 50-18-108, with the exception that 

the pretest and posttest counseling must still be given. 

(10) (A) IF AN AGENT OR EMPLOYEE OF A HEALTH CARE 

FACILITY, A HEALTH CARE PROVIDER WITH PRIVILEGES AT THE 

HEALTH CARE FACILITY, OR A PfRST-RESP8NBBR PERSON PROVIDING 

EMERGENCY SERVICES WHO IS DESCRIBED IN 50-16-702(1) BAS BEEN 

VOLUNTARILY OR INVOLUNTARILY EXPOSED TO A PATIENT IN A 

MANNER THAT MAY ALLOW INFECTION BY HIV BY A MODE OF 

TRANSMISSION RECOGNIZED BY THE CENTER FOR DISEASE CONTROL OF 

THE UNITED STATES PUBLIC HEALTH SERVICE, THE PHYSICIAN OF 

THE PATIENT SHALL, UPON REQUEST OF THE EXPOSED PERSON, 

NOTIFY THE PATIENT OF THE EXPOSURE AND SEEK WRITTEN INFORMED 

CONSENT IN ACCORDANCE WITH GUIDELINES OF THE CENTER FOR 

DISEASE CONTROL FOR AN HIV-RELATED TEST OF THE PATIENT. IF 

WRITTEN INFORMED CONSENT CANNOT BE OBTAINED, THE HEALTH CARE 
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FACILITY, IN ACCORDANCE WITH THE INFECTIOUS DISEASE EXPOSURE 

GUIDELINES OF THE HEALTH CARE FACILITY, MAY, WITHOUT THE 

CONSENT OF THE PATIENT, CONDUCT THE TEST ON PREVIOUSLY DRAWN 

BLOOD OR PREVIOUSLY COLLECTED BODILY FLUIDS TO DETERMINE IF 

THE PATIENT IS IN FACT INFECTED. A HEALTH CARE FACILITY IS 

NOT REQUIRED TO PERFORM A TEST AUTHORIZED IN THIS 

SUBSECTION. IF A TEST IS CONDUCTED PURSUANT TO THIS 

SUBSECTION, THE HEALTH CARE FACILITY SHALL INFORM THE 

PATIENT OF THE RESULTS AND PROVIDE THE PATIENT WITH POSTTEST 

COUNSELING. THE PATIENT MAY NOT BE CHARGED FOR A TEST 

PERFORMED PURSUANT TO THIS SUBSECTION. THE RESULTS OF A TEST 

PERFORMED PURSUANT TO THIS SUBSECTION MAY NOT BE MADE PART 

OF THE PATIENT'S RECORD AND ARE SUBJECT TO 50-16-1009(1). 

(B) FOR THE PURPOSES OF THIS SUBSECTION, "WRITTEN 

INFORMED CONSENT" MEANS AN AGREEMENT IN WRITING THAT rs 

FREELY EXECUTED BY THE SUBJECT OF AN HIV-RELATED TEST, BY 

THE SUBJECT'S LEGAL GUARDIAN, OR, IF THERE IS NO LEGAL 

GUARDIAN AND THE SUBJECT IS INCAPACITATED, BY THE SUBJECT'S 

NEXT-OF-KIN, SIGNIFICANT OTHER, OR A PERSON DESIGNATED BY 

THE SUBJECT IN HOSPITAL RECORDS TO ACT ON THE SUBJECT'S 

BEHALF. 

tBtt½9t(ll) A knowing or purposeful violation of this 

section is a misdemeanor punishable by a fine of $1,000 or 

imprisonment for up to 6 months, or both." 

Section 3. Section 50-16-1008, MCA, is amended to read: 
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•so-16-1008. Testing of donors of organs, tissues, and 

semen required -- penalty. tl) tnuned±ete¼y-prior Prior to 

donation of an organ, semen, or tissues, HIV-related testing 

of a prospective donor, in accordance with nationally 

accepted standards adopted by the department by rule, is 

required unless the transplantation of an indispensable 

organ is necessary to save a patient 1 s life and there is not 

sufficient time to perform an HIV-related test. 

(2) A knowing or purposeful violation of this section 

is a misdemeanor punishable by a fine of up to $1,000 or 

imprisonment of up to 6 months, or both." 

Section 4. section 50-16-1009, MCA, is amended to read: 

•so-16-1009. Confidentiality of records -- notification 

of contacts penalty for unlawful disclosure. (1) A Except 

as provided in subsection (2), person may not disclose or be 

compelled to disclose the identity of a subject of an 

HIV-related test or the results of a test in a manner that 

permits identification of the subject of the test, except to 

the extent allowed under the Uniform Health Care Information 

Act, Title 50, chapter 16, part 5. 

(2) A local board, local health officer, or the 

department may disclose the identity of the subject of an 

HIV-related test or the test results only to the extent 

allowed by the Government Health Care Information Act, Title 

SO, chapter 16, part 6, unless it is in possession of that 

-13- HB 917 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

BB 0917/03 

information because a health care provider employed by it 

provided health care to the subject, in which case the 

Uniform Health Care Information Act governs the release of 

that information. 

t~tl...11. If a health care provider informs the subject of 

an HIV-related test that the results are positive~ the 

provider shall encourage the subject to notify persons w~~ft 

whem--there--~a~-be~"-a-eontaet-eapah¼e-ef-s~reading-HfV who 

are potential contacts. If the subject is unable or 

unwilling to notify all contacts, the health care provider 

may ask the subject to disclose voluntarily the identities 

of the contacts and to authorize notification of those 

contacts by a health care provider. A notification may state 

only that the contact may have been exposed to HIV and may 

not include the time or place of possible exposure or the 

identity of the subject of the test. 

(4) A person who discloses or compels another to 

disclose confidential health care information in violation 

of this section is guilty of a misdemeanor punishable by a 

fine of $1,000 or imprisonment for 1 year!_ or both." 

Section 5. Section 50-16-1013, MCA, is amended to read: 

"50-16-1013. Civil remedy. (1) A person aggrieved by a 

violation of this part has a right of action in the district 

..:-ourt and may recc-ve:-

(a) against a 

for each violation: 

person who negligently 

-14-

violates a 

HB 917 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0917/03 

provision of this part, damages of $±7 996 $5,000 or actual 

damages, whichever is greater; 

(b) against a person who intentionally or recklessly 

violates a provision of this part, damages of $5,888 ~20,000 

or actual damages, whichever is greater; 

(c} reasonable attorney fees: and 

(d) other appropriate relief, including injunctive 

relief. 

(2) An action under this section must be commenced 

within 3 years after the cause of action accrues. 

(3) The department may maintain a civil action to 

enforce this part in which the court may order any relief 

permitted under subsection (1). 

(4) Nothing in this section limits the rights of a 

subject of an HIV-related test to recover damages or other 

relief under any other applicable law or cause of action. 

(S) Nothing in this part may be construed to impose 

civil liability or criminal sanctions for disclosure of an 

HIV-related test result in accorjance with any reporting 

requirement for a diagnosed case of AIDS or an HIV-related 

condition by the department or the centers for disease 

control of the United States public health service." 

Section 6. Section 50-16-529, MCA, is amended to read: 

•so-16-529. Disclosure without patient's authorization 

based on need to know. A health care provider may disclose 

-15- HB 917 
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health care information about a patient without the 

patient's authorization, to the extent a recipient needs to 

know the information, if the disclosure is: 

( 1) 

patient; 

to a person who is providing health care to the 

(2} to any other person who requires health care 

information for health care education; to provide planning, 

quality assurance, peer revie~, or administrative, legal, 

financial, or actuarial services to the health care 

provider; for assisting the health care provider in the 

delivery of health care; or to a third-party health care 

payor who requires health care information and if the health 

care provider reasonably believes that the person will: 

(a) not use or disclose the health care information for 

any other purpose; and 

(b) take appropriate steps to protect the health care 

information; 

(3) to any other health care provider who has 

previously provided health care to the patient, to the 

extent necessary to provide health care to the patient, 

unless the patient has instructed the health care provider 

not to make the disclosure: 

(4) to immediate family members of the patient or any 

other individual with whom the patient is known to have a 

close personal relationship, if made in accordance with the 
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laws of the state and good medical or other professional 

practice, unless the patient has instructed the health care 

provider not to make the disclosure; 

(5} to a health care provider who is the successor in 

interest to the health care provider maintaining the health 

care information; 

(6) for use in a research project that an institutional 

review board has determined: 

(a) is of sufficient importance to outweigh the 

intrusion into the privacy of the patient that would result 

from the disclosure; 

{b) is impracticable without the use or disclosure of 

the health care information in individually identifiable 

form; 

(c) contains reasonable safeguards to protect the 

information from improper disclosure; 

(d) contains reasonable safeguards to protect against 

directly or indirectly identifying any patient in any report 

of the research project; and 

(e) contains procedures to remove or destroy at the 

earliest opportunity, consistent with the purposes of the 

project, information that would enable the patient to be 

identified, unless an institutional review board authorizes 

retention of identifying information for purposes of anoth~r 

research project; 
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(7) to a person who obtains information for purposes of 

an audit, if that person agrees in writing to: 

{a) remove or destroy, at the earliest opportunity 

consistent with the purpose of the audit, information that 

would enable the pdtient to be identified; and 

(b) not disclose the information further, except to 

accomplish the audit or to report unlawful or improper 

conduct involving fraud in payment for health care by a 

health care provider or patient or other unlawful conduct by 

a health care provider7-al"l:d 

{8) to an official of a penal or other custodial 

institution in which the patient is detained; and 

(9) to any person CONTACT, AS DEFINED IN 50-16-1003, if 

the health care provider reasonably believes that disclosure 

will avoid or minimize an imminent danger to the health or 

safety of the pe:t~el"l:t CONTACT~ other individual." 

SECTION 7. SECTION 50-16-702, MCA, IS AMENDED TO READ: 

"50-16-702. Report of unprotected exposure to disease. 

(1) A report may be filed, as provided in subsection (2), by 

a person: 

(a) employed by or acting as a volunteer with a public 

or private organization that provides emergency services to 

the public, including but not limited to a law enforcement 

officer, tirefighter, emergency medical technician, 

corrections officer, 0r ambulance service attendant; and 
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1 (b) who, in his official capacity with the public or 

2 private organization, attends or assists in transporting a 

3 patient to a health care facility and believes he has 

4 sustained an unprotected exposure. 

5 (2) A person who qualifies in subsection (1) may submit 

6 to the health care facility, on a form prescribed by the 

7 department, a report of unprotected exposure that contains 

8 his name and other information required by the department, 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

including a description of the unprotected exposure. 

(3) If the exposure described in the report occurred in 

a manner that may allow infection by HIV, as defined in 

50-16-1003, by a mode of transmission recognized by the 

center for disease control, then submission of the report to 

the health care facility constitutes a request to the 

patient's physician to seek consent for performance of an 

HIV-related test pursuant to 50-16-1007(10)." 

NEW SECTION. SECTION 8. SEVERABILITY. IF A PART OF 

(TBIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE 

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [TRIS 

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART 

REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE 

SEVEllAllLE FROM THE INVALID APPLICATIONS. 

NEW SECTION. Section 9. Effective date. (This act J is 

24 effective July 1, 1991, 

-End-
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