HOUSE BILL NO. 901
INTRODUCED BY BARDANOUVE, B. BROWN, CRIPPEN, KENNEDY,

SVRCEK, HARPER, BRADLEY, XKIMBERLEY, PAVLOVICH, MERCER,
MAZUREK, VAN VALKENBURG, WILLIAMS, JACOBSON, HALLIGAN

IN THE HOUSE

FEBRUARY 16, 1991 INTRODUCED AND REFERRED TO COMMITTEE

MARCH

MARCH
MARCH
MARCH
MARCH
MARCH
MARCH

MARCH

APRIL

APRIL

APRIL

ON BUSINESS & ECONOMIC DEVELOPMENT.

FIRST READING.

13, 1991 COMMITTEE RECOMMEND BILL

DO PASS AS AMENDED. REPORT ADOPTED.
14, 1991 PRINTING REPORT.
16, 1991 ON MOTION, CONSIDERATION PASSED.
18, 1991 ON MOTION, CONSIDERATION PASSED.
19, 1991 SECOND READING, DO PASS.
20, 1991 ENGROSSING REPORT.
21, 1991 THIRD READING, PASSED.

AYES, 96; NOES, 2.
TRANSMITTED TO SENATE.
IN THE SENATE

22, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON TAXATION.

FIRST READING.

5, 1991 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

8, 1991 SECOND READING, CONCURRED IN.

9, 1991 THIRD READING, CONCURRED IN.

AYES, 45; NOCES, 0.
RETURNED TO HOUSE WITH AMENDMENTS.

IN THE HOUSE



APRIL 11,

APRIL 12,

1991

1991

RECEIVED FROM SENATE.

SECOND READING, AMENDMENTS
CONCURRED IN.

THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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THB y CT -TO THE DEPARTMENT OF COMMERCE; EXPANDING THE
DEFINITION OF QUALIFIED INVESTMENT; LIMITING TAX CREDITS
UNDER THE ACT; PROVIDING FOR RECAPTURE OF TAX CREDITS UNDER
THE ACT; PROVIDING FOR A LIMITATION ON INVESTMENTS TO
PROMOTE DILIGENCE IN INVESTMENT DECISIONS; PROVIDING THE
DEPARTMENT WITH PROPOSED INVESTMENT INFORMATION; PROVIDING
FOR DECERTIFICATION FOR NONCOMPLIANCE; PROVIDING FOR
DECERTIFICATION UPON MEETING AN INVESTMENT SCHEDULE AND
HAVING 70 PERCENT OF TEBE INVESTMENT IN A QUALIFIED
INVESTMENT; PROVIDING THE DEPARTMENT OF COMMERCE WITH THE
AUTEORITY TO CHARGE FEES FOR ADMINISTRATION OF THE ACT;
AMENDING SECTIONS 90-8-104, 90-8-105, 90-8-201, 90-8-202,
30-8-203, 90-8-301, 90-8-303, 950-B-311, 90-8-312, 90-8-313,
AND 90-8-321, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE."

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:
Section 1. sSection 90-8-104, MCA, is amended to read:
"90-B-104. Definitions. As used in this chapter, unless

the context requires otherwise, the following definitions
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apply:
tty—-'BoeardY-means-the-board-ef-investmentas-provided-for
tm-2-¥5-1868<
t2r(1)

certified Montana capital company for which tax credits were

"Capital base" means equity capital raised by a

claimed under this chapter.

£3¥(2) ‘"Certified Montana capital company” means:

(a) a development credit corporation created pursuant
toe Title 32, chapter 4; or

{b) a profit or nonprofit entity organized and existing
under the laws of Montana, created for the purpose of making
venture or risk capital available for gualified invesatments
and that has been certified by the beard department.

{3} "Department" means the department of commerce.

{4) "Montana business" means a business which is
located or principally based within Montana,

(5) "Qualified investment" means an investment that

does _not violate any of the provisions of this chapter, does

not displace other sources of equity or debt financing that

are available to the project, and is:

{a) & debt or equity financing of a Montana business

that meets both of the following criteria:

(i) the business is engaged in one or more of the

following acrivities:

(&) manufacturing;

-2- INTRODUCED BILL
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{B) agricultural, fishery, or feorestry production and
processing;

(C) mineral preduction and processing, except for
conventional oil and gas exploration;

(D) recognized nonfossil forms of energy generation as
defined in 15-32-102;

{E) transportation;

{F) research and development of products or processes
associated with any of the activities enumerated in (A)
through (E) above;

(G} wholesale or retail distribution activities for
which products produced in Montana comprise 50% or more of
the gross sales receipts;

(H) any activity conducted in the state for which 50%
or more of the gross receipts are derived from the sale of
products or services outside Montana:; and

(I) tourism; and

(ii) the business is a small business as defined in
rules adopted by the beard department; or

(b) a debt or equity financing of a business outside
Montana if such investment is likely to produce a gqualified
investment in Montana, as long as such investment does not
exceed 25% of the capital base of the capital company.

{6) "Qualified Montana capital company* means a

certified Montana capital company that has been designated a
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qualified capital company under the provisions of %0-8-202
so that investers in the company may receive the tax credits
authorized in 90-8-202."

Section 2. Section 90-8-105, MCA, is amended to read:

"90-8-105. Rulemaking. The board department may adopt
rules to implement the provisions of this chapter."

Section 3. Section 90-8B-201, MCA, is amended to read:

*90-8-201. Certification of Montana capital companies.
(1) From time to time the beard department shall certify
Mcntana capital companies. A company seeking to be certified
as & Montana capital company must make written application
to the beard department on forms provided by the board
department, The application must contain the information
required by 90-8-204 and such other information as the beard
department requires. The application and certificate must
specify the level of capitalization that the company expects
to qualify for the tax credits provided for in 90-8-202.

(2} The application must show that the applicant's
purpose is to increase the general economic welfare of the
state of Montana by:

fa) making investment capital available to businesses
in Montana; and

{b) allowing for investment of up toc 25% of its capital
base in businesses cutside Montana if there is a substantial

likelihood that such investment will produce a qualified

..4_
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investment in Montana.

{3) Certifiable applicants include but are not limited
to local and community development corporations, small
business administration 503 corporations, and small business
investment companies.

(4) Certification is a prereguisite to and must be
completed before seeking designation as a qualified capital
company."

Section 4. Section 90-8-202, MCA, is amended to read:

"90-8-202, Designation of qualified Montana capital
companies -- tax credit. (1} The board department shall
designate as gqualified Montana capital companies those
certified companies that have been privately capitalized at
a minimum level of $200,000. A certified company seeking
designation as a qualified Montana capital company must make
written application to the beard department on forms
provided by the beard department. The application must
contain the information required by 90-8-204 and such other
information as the beard department requires.

{(2) {a) The total amount of tax credits authorized for
a single gualified company may not exceed $1,500,000. In the
event the capitalization of the company is later increased,
the company may apply for authorization of additional tax
credits within the foregoing limitation.

{b) The total credits authorized for all companies may
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not exceed a total of $1 million prior to June 30, 1985. The
total credits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed $1 million plus any
portion of the $1 million available for authorization before
June 30, 1985, that is allocated to gqualified companies. The
total credits authorized for all companies between July 1,
1987, and June 30, 1989, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1987, that is allocated to qualified companies. The
total credits authorized for all companies between July 1,
1989, and June 30, 1991, may not exceed $3 million plus any
portion of the «credits available for authorization before
June 30, 1389, that is allocated to qualified companies.

{3) The credits shall be allcocated to qualified
companies in the order that completed applications for
designaticon as gualified capital companies are received by
the board department, and the beard department shall certify
to each such company its appropriate allocation.

(4} Investeors in a gqualified Montana capital company
are entitled to the tax credits provided for in subsection
{5). Funds 1invested in a certified company prior to
designation as a qualified Montana capital company may, at
the discretion of the investor, be placed in an escrow
account in  a Montana financial institvtion pending

designation of the company as a qualified Montana capital
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company.

(5) Subject to the provisions of subsections (2) and
(8), an individual, small business corporation, partnership,
trust, decedent's estate, or corporate taxpayer that makes a
capital investment in a qualified Montana capital company is
entitled to a tax credit equal to 50% of the investment, up

to a maximum credit for investments in all qualified Montana

capital companies of $150,000 per taxpayer. The credit may

be taken against the tax liability imposed on the investor
pursuant to Title 15, chapter 30, 31, or 35. The credit for
investments by a small business corporation electing to be
taxed under 15~31-202 or a patrtnership may be claimed by the
small business corporation sharehcolders or the partners.

{6) The tax credit allowed under subsection (3) is to
be credited against the taxpayer's income tax liability or
coal severance tax liability for the taxable year in which
the investment in a qualified Montana capital company is
made. If the amount of the tax credit exceeds the
taxpayer’'s tax liahility for the taxable year. the amount of
the credit which exceeds the tax liability may be carried
back or carried forward in the following manner:

(a) If the sum of the amount of credit for the current
taxable year plus the amount of credit, if any, carried
forward Ffrom a previous taxable year exceeds the taxpayer's

tax liability for the current taxable year, the excess must
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be carried back as a credit to the 3 preceding taxable years
and, if the full credit remains unused, carried forward as a
credit to the 15 succeeding taxable years.

{b) The amount of unused credit must be used to offset
the entire tax liability of each of the 18 taxable years,
beginning with the earliest and commencing to the next
succeeding year until the credit is exhausted.

(7) The tax credit provided for in this section \is
available only tec those taxpayers who invest in a qualified
Montana capital company within 4 years of July 1, 1987.

{8) An indiwvidual, small business corporation,
partnership, or corporate taxpayer who obtains the tax
credit allowed under subsection (5) may not obtain credits
in excess of the $150,000 limit contained in subsection (5)
by making investments as more than one entity. A partner or
shareholder in a small business corporation may not cbtain
more than $150,000 in credits as an individual and as the
partnership or small business corporation. A corporate
taxpayer that obtains the maximum $150,000 credit may not
obtain additional c¢redits thrcugh investments by wholly

owned subsidiaries or affiliates.,"
Section 5. Section 90-8-203, MCA, is amended to read:

"30-8-203. No recapture -- unqualified investments. £

(1) Except as provided in subsection (2}, if the amount

invested by a taxpayer in a qualified Montana capital
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company is not used by the company for gualified investments
as provided in 90-8-301, the taxpayer is not subject to a
recapture provision for any tax credit claimed by him but
the company is subject to the penalty provided for in
90-8-301(3).

{2) If the amount invested by a taxpayer for which tax

credits were claimed is never risked by the capital company

for qualified investments as provided in 90-8-301, the tax

credit received for that amount of the investment returned

to the investor or subsequent entities having an interest in

that investment is subject to recapture by the department of

revenue from the taxpayer claiming the tax credit."

Section 6. Section 90-8-301, MCA, is amended to read:
"90-8-301. Qualified investments —= penalty -
extension permissible. (1) A qualified Montana capital
company receiwving investments for which a taxpayer has
applied and received a tax credit must use its capital base
to make qualified investments according to the following
schedule:

(a) at least 30% of its capital base raised through
investments for which tax credits were taken within 3 years
of the date on which the certified company was designated as
a qualified capital company by the beard department and, in

the case of capital raised by a qualified Montana capital

company under an amended application for additional tax
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credits filed after its initial designation as a gqualified
Montana capital company, at least 30% of its capital base
raised through investments for which tax credits were taken
within 3 years of the date on which the beard department
approves the amended application:

{b) at least 50% of its capital base raised through
investments for which tax credits were taken within 4 years
of the date on which the certified company was designated as
a qualified capital company by the board department and, in
the case of capital raised by a qualified Montana capital
company under an amended application for additional tax
credits filed after its initial designation as a qualified
Montana capital company, at least 50% of its capital base
raised through investments for which tax credits were taken
within 4 years of the date on which the boaréd department
approves the amended application; and

(c) at 1least 70% of 1its capital base raised through
investments for which tax credits were taken within 5 vyears
of the date on which the certified company was designated as
a gualified capital company by the beard department and, in
the case of capital raised by a qualified Montana capital
company under an amended application for additional tax
credits filed after its initial designation as a qualified
Montana capital company, at least 70% of its capital base

raised through investments for which tax credits were taken
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within 5 years of the date on which the boeard department
approves the umended application.

(2) Following each annual examination, the cemmissionss
of--financiai--institutions department shall notify the
department of revenue of any companies that are not in
compliance with this section.

{(3) A gualified Montana capital company that fails to
make qualified investments pursuant to subsection (1} shall
pay toc the department of revenue 3 penalty egual to all of
the tax credits allowed to the taxpayers investing in that
company during that time period, with interest at 1% a month
from the date the tax credits were certified as allocated to
the qualified Montana capital company. The department of
revenue may abate the penalty if the capital company
establishes reasonable cause for the failure to make
qualified investments pursuant to subsection (1) and if the
failure was not due to neglect on the part of the company.

{4) The department of revenue may grant an extension of
time in which to make gualified investments pursuant to
subsection (1) upon application by a capital company showing
reasonable cause for an extension.

{(5) The department of revenue shall deposit any amount
received under this subsection to the credit of the state
general fund.

{6} An existing profitable business may be financed by
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tax credit funds to the extent that the funds are used for

expansion of the business. Only that porticn of the

financing used for the expansion of the bugsiness may be

included in meeting the investment percentage criteria

outlined in this section."

Section 7. section %0-8-303, MCA, is amended to read:

"90-8-303. Conflict of interest. (1) ta)-Fhe-members-of
the-boardy-the-commissioner-of-financtai-inscitutionsy-or--a
bank--examiner-—-may--not-have-a-monetary-interest-in-er-be-a
barvower-from~-any-Montana—capitai-companyr-—eitther--direcely
or-indirectiys

thy--Phese--restrictions--do-—not--prehibit——the--boards
acting--as—-a--wholer;-from—purehasing-debentures—tasned-by-a

Montana-capitat-company- A capital company may not invegt in

any business venture in which the combined ownership of the

business venture for all investors in the capital company

exceeds 49% at the time of the investment decision.

(2) A member of the investment committee of a Montana
capital company who has an interest in a venture that comes
before the committee for a vote shall disclose such interest
and abstain from voting on investment in the venture."

Section B. section 90-8-311, MCA, is amended to read:

"90-8—-311. Legislative review and oversight. The beard
department shall report on an annual basis to the revenue

oversight committee of the legislature concerning Montana

-12=-
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capital companies."

Section 9. Section 90-8-312, MCA, is amended to read:

"90-8-312. Investment reporting and recordkeeping. (1)
Fach qualified Montana capital company shall report to the
beard department on a qguarterly basis:

(a) the name of each investor in the qualified Montana
capital company who has applied for a tax credit:

{b) the amount of each investor's investment; and

{c) the amount of the tax credit allowed to the
investor and the date on which the investment was made; and

{d) any other information determined by the department.

{2) The beoard department shall provide the information
contained in subsection (1} tec the department of revenue on
a guarterly basis.

{3} The beard department shall provide each investor in
a gqualified Montana capital company with a certificate
authorizing the tax credit, and the certificate shall be
submitted with each tax return requesting a credit upder
90-8-202.

(4) Each qualified Montana capital ccmpany shall report
to the weard department on a quarterly basis all qualified
investments that the company has made. The beard department
shall share the information with the department of revenue,
in order that the provisions of 90-8-301 may be complied

with.
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{5) Each qualified Mcontana capital company shall report

to the department all proposed investments for which tax

credits will be claimed. The department shall determine

whether the proposed investment is qualified under this

chapter before the investment is made."

Section 10. Section 90-8-313, MCA, is amended to read:

"90-8-313. Examination. (1) At least once a year ¢the
bank-~-examiners--of the department of-commerece shall examine
the books and affairs of each Montana capital company. The
examination must address the methods of operation and
conduct of the business of the Montana capital company to
determine if the company is abiding by the purposes of this
chapter and that the funds received by the company have been
invested within the time 1limits required for a qualified
Mcntana capital company in 90-8-301.

{2) The department ocf-commerce may examine under oath
any of the officers, directors, agents, employees, or
investors of a Montana capital company regarding the affairs
and business of the company. The department of-commerce may
issue subpoenas and administer ocaths. Refusal to obey such a
subpoena may at once be reported to the district court of
the district in which the company is located, and the court
shall enforce obedience to the subpoena in the manner
provided by law.

(3) The cost of the annual review must be paid by each

_14_
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Montana tapital company in accordance with reasconable fees
assesgsed by the department.”

Section 11. section 90-8-321, MCA, is amended to read:

"90-8-321. Decertification. {1) If the examination
conducted pursuant to 90-B-313 discloses that a Montana
capital company is not in compliance with the provisions of
this chapter, the department ef-eommerce may exercise any of
the powers with regard to banks granted in Title 32, chapter
1, part 5, and may seize the assets of the company and
liguidate it. In the event of liquidation of the assets, any
penalty imposed pursuant to 90-8-301 shall be included in
the c¢laims to be paid.

(2) If in the discretion of the department of--ecemmerce
the action allowed under subsection (1) is not required to
protect the company's investors, the department may place
the company on notice that it will lose its certification as
a Montana capital company within a specified period of time
if the company does not come into compliance with the
provisions of this chapter, The department shall
automatically decertify a Montana capital company that is
assessed a penalty under 90-8-301(3).

{3) As long as the department acts in good faith, the
department and its employees and agents may not be held
civilly or criminally liable or liable upon their official

bonds for action taken under this section or for any failure
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to act under it.
{4) A Montana capital company may apply to the
department for decertification.

{5) The department has the power to decertify any

capital company not in compliance with this chapter.

{6) The department shall decertify a capital company

once the capital company has met the investment schedule

cutlined in 90-8-301 and over 70% of the capital base of the

capitai company has been invested in gqualified investments.”

NEW SECTION. Section 12. Fees. The department may
charge fees commensurate with costs for the administration
of this chapter.

NEW SECTION. Section 13. codification instruction.
[Section 12] is intended to be codified as an integral part
of Title 90, chapter B8, and the provisions of Title 908,
chapter 8, apply to [secticn 12].

NEW SECTION., Section 14, Effective date. [This act) is

effective on passage and approval,

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB0SQl, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act toe generally revise the Montana Capital Company Act; transferring administration of the act to the Department of
Commerce; expanding the definition of qualified investment; limiting tax credits under the act; providing for recapture of
tax credits under the act; previding for a limitation on investments to promote diligence in investment decisions; providing
the department with proposed investment information; providing for decertification upon meeting an investment schedule and
having 70% of the investment in a gualified investment; providing the Department of Commerce with the authority to charge
fees for administration of the act; amending existing statutes; and providing an immediate effective date.

ASSUMPTIONS :

1. The department will need a 1.00 FTE program specialist at grade 16/step 2 to adminiscer the act. No FTE were hired by
the Board of Investments or the Financial Institutions Division under the original act and current staff resources in
those preograms will continue to perform their other assigned duties.

2. Bank examiners currently charpge approximately $10,000 per year for the examination of existing capital companies.

FISCAL IMPACT:

Department of Commerce: FY 92 FY 93
Expenditures: Current Law Proposed Law Difference Current law Proposed law Difference
FTE 0 1.00 1.00 0 1.00 1.00
Personal Services 0 29,285 29,285 0 29,285 29,285
Operating Costs 0 10,100 10,100 0 10,100 10,100
Equipment 0 3.000 3,000 4] 0 0
Total 0 42,385 42,385 0 39,1385 36,385
Funding:
State Special Revenue 0 42,385 42,385 0 39,385 39,385
Revenues:
CDBG Earmarked Special
Revenue Fund (02) 0 42 385 42,385 O 39,385 39,385
M -2/ -2/ 2 -Q-
ROD SUNDSTED, BUDGET DIRECTOR DATE rralcIs BARDANOUVE, PRIMARY DONSOR DATE

Office of Budget and Program Planning
Fiscal Note for HBOS01, as introduced “‘b qot
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HB 0901/02

APPROVED BY COMM. ON BUSINESS
AND ECONOMIC DEVELOP MENT

HOUSE BILL NO. 501
INTRODUCED BY BARDANOUVE, B. BROWN, CRIPPEN, KENNEDY,
SVRCEK, HARPER, BRADLEY, KIMBERLEY, PAVLOVICH, MERCER,

MAZUREK, VAN VALKENBURG, WILLIAMS, JACOBSON, HALLIGAN

4 BILL FOR AN ACT ENTITLED: “AN ACT TC GENERALLY REVISE THE
MONTANA CAPITAL COMPANY ACT; TRANSFERRING ADMINISTRATION OF
THE ACT TC THE DEPARTMENT OF COMMERCE; EXPANDING THE
DEFINITION OF QUALIFIED INVESTMENT:; LIMITING TAX CREDITS
UNDER THE ACT; PROVIDING POR-RECAPFYRE-OP-PA¥K-CREBI®S--YHBER

FPHE--AEF THAT TINVESTORS ARE SUBJECT TO THE PENALTY FOR

FAILURE TO MAKE CQUALIFIED INVESTMENTS:; PROVIDING FOR A

LIMITATION ON INVESTMENTS TO PROMOTE DILIGENCE IN INVESTMENT
DECISIONS; PROVIDING THE DEPARTMENT WITH PROPOSED INVESTMENT
INFORMATION; PROVIDING FOR DECERTIFICATION FOR
NONCOMPLIANCE; PROVIDING FOR DECERTIFICATION UPON MEETING AN
INVESTMENT SCHEDULE ANB, HAVING 70 PERCENT OF THE INVESTMENT

IN A QUALIFIED INVESTMENT, AND HAVING BEEN A QUALIFIED

MONTANA CAPITAL COMPANY FOR AT LEAST 5 YEARS FROM THE DATE

OF QUALIFICATION; PROVIDING THE DEPARTMENT OF COMMERCE WITH

THE AUTHORITY TO CHARGE FEES FOR ADMINISTRATION OF THE ACT;
AMENDING SECTIONS 30-8-104, $0-B-105, 30-8-201, 90-8-202,
30-8-203, 20-8-301, 90-8-303, 90-8-311, 90-8-312, 90-8-313,

AND S0-B-321, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 90-8-104, MCA, is amended to read:
"90-8-104. Definitions. As used in this chapter, unless

the context requires otherwise, the following definitions

apply:

ti}--4Beardi-means-+the-bosrd-ocf-investmentas-provided-for
in-2-15-i86808+

+2%(1} “Capital base" means equity capital raised by a
certified Montana capital company for which tax credits were
claimed under this chapter.

£3¥{2) "Certified Montana capital company" means:

ta) a development credit corporation created pursuant
te Title 32, chapter 4; or

(b) a profit or nonprofit entity srganized and existing
under the laws of Mcntana, created for the purpose of making
venture or risk capital available for gualified investments
and that has been certified by the board department.

{3) "Deparcment" means the department of commerce.

(1) "Montana business" means a business which 1is
located or principally based within Mentana.

{5) "Qualified investment” means an investment that

does not violate any of the provisions of this chapter, does

nct  displace other sources of equity or debt :inancing that

are availiable to the project, and is:

-2- HBE 901
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{a) a debt or equity financing of a Montana business
that meets both of the following criteria:

{i) the Dbusiness 1is engaged in one or more cf the
following activities:

{A) manufacturing;

{B) agricultural, fishery, or forestry production and
processing;

{C} mineral production and processing, except for
conventional oil and gas exploration;

(D) recognized nonfossil forms of energy generation as
defined in 15-32-102;

{E} transportation;

{F) research and development of products or processes
associated with any of the activities enumerated in (A)
through (E) above;

(G} wholesale of retail distribution activicies for
which products produced in Montana comprise 50% or more of
the gross sales receipts:

(H) any activity conducted in the state for wnich 50%
or more of the gross receipts are derived from the sale of
products or services outside Montana; and

(I) tourism; and

{ii) the business 1is a small business as defined in
rules adopted by the board department; st

(b} a debt or equity financing of a business outside
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Montana if such investment is likely to produce a qualified
investment in Montana, as long as such investment doces not
exceed 25% of the capital base of the capital company; OR

{(C) A DEBT OR EQUITY FINANCING OF AN ACQUISITION OF A

NON-MONTANA BUSINESS THAT WILL BE RELOCATED IN MONTANA.

(6) "Qualified Montana capital company"” means a
certified Montana capital company that nas been designated a
gualified capital company under the provisions of 90-8-202
so that investors in the company may receive the tax credits
authorized in 90-8-~2p2."

Section 2. Section 90-8-105, MCA, is amended to read:

“90-8-105. Rulemaking. The board department may adopt
rules ta implement the provisicns of this chapter.”

Section 3. Section 90-8-201, MCA, is amended to read:

"90-8-201. Certification of Montana capital cempanies.
(1) From time to time the beard depa-cment shall certify
Montana capital companies. A company seeking to be certified
as a Montana capital company must make written application
10 the beard department on forms provided by the beard
department. The application must contain the information
required by 90-8-204 and such other information as the beoard
department requires. The application and certificate must
specify the level of capitalizaticon that the company expects
to qualify for the tax credits provided for 1n 20-8-202.

{2) The application must show that the applicant's
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purpose is to increase the general economic welfare of the
state of Montana by:

{a) making investment capital available to businesses
in Montana; and

{b) allowing for investment of up to 25% of its capital
base in businesses ocutside Montana if there is a substantial
likelihood that such investment will produce a qualified
investment in Montana.

{3} Certifiable applicants include but are not limited
to Local and community development c¢orporations, small
business administration 503 corporations, and small business
investment companies.

{4) Certification is a prerequisite to and must be
completed before seeking designation as a qualified capital
company.”

Section 4. Section 90-8-202, MCA, is amended to rtead:

"90-8-202. Designation of qualified Montama capital
companies -- tax credit. (1) The beard department shall
designate as qualified Montana capital companies those
certified companies that have been privately capitalized at
a minimum level of $200,000. A& certified company seeking
designation as a gualified Montana capital company must make
written application to the beoard department on forms
provided by the Bbeard department. The application must

contain the information required by 90-8-204 and such other
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information as the board department requires.

{2) (a) The total amount of tax credits authorized for
a single gualified company may not exceed $1,500,000. In the
event the capitalizaticn of the company is later increased,
the company may apply for autherization of additional tax
credits within the foregoing limitation.

{by The total credits authorized for all companies may
nat exceed a total of §1 million pricor to June 30, 1985. The
total credits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed $1 million plus any
portion ¢f the S1 million available for authorizaticn befeore
June 30, 1985, that is allocated to qualified companies. The
total credits authorized for all companies between July 1,
1987, and June 30, 198%, may not exceed $3 million plus any
porticn of the credits available for authorization before
June 30, 1987, that is allocated to qualified companies. The
toetal credits authorized for all companies between July 1,
1389, and June 30, 1991, may not exceed $3 million plus any
portion of the <credits available for authorization before
June 30, 1989, that is allocated to gqualified companies.

(3} The <credits shall be allccated to qualified
companies in the order that completed applications for
designation as qualified capital companies are received by
the beard department, and the beard department shall certify

to each such company its appropriate allocation.
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(4) Investors in a qgualified Montana capital company
are entitled to the tax credits provided for in subsection
[S}. Funds invested in a certified company prior to
designation as a gualified Montana capital company may, at
the discretion of the investor, be placed in an escrow
account in a Montana financial institution pending
designation of the company as a gualified Montana capital
company.

{3) Subject to the provisions of subsections (2} and
(8), an individual, small business corporation, partnership,
trust, decedent's estate, or corporate taxpayer that makes a
capital investment in a qualified Montana capital company is
entitled to a tax credit equal to 50% of the investment, up

to a maximum credit for investments in all qualified Montana

capital companies of $%150,000 per taxpayer. The credit may

be taken against the tax liability impcsed on the investor
pursuant to Title 15, chapter 30, 31, or 35. The credit for
investments py a small business corporation electing tc  be
taxed under 15-31-202 or a partnership may be claimed by the
small business corporaticn shareholders or the partners.

(6) The tax credit allowed under subsection (5) 1s :o
be credited against the taxpayer's income tax 1liability or
coal severance tax liability for the taxable year in which
the investment in a qualified Montana capital company 1is

made . It the amoun:t of the tax c¢redit exceeds t:the
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taxpayer's tax liability for the taxable year, the amount of
the credit which exceeds the tax liability may be carried
back or carried forward in the following manner:

{a) If the sum of the amount of credit for the current
taxable year plus the amount of credit, if any, carried
forward from a previous taxable year exceeds the taxpayer’'s
tax liability for the current taxable year, the excess must
be carried backx as a credit to the 3 preceding taxable years
and, if the full credit remains unused, carried forward as a
credic to the 15 succeeding taxable years.

(b) The amount of unused credit must be used to offset
the entire tax liability of each of the 1B taxable years,
beginning with the earliest and commencing to the next
succeeding year until the credit is exhausted.

{7) The tax credit provided for in this section 1ig
available only to those taxpayers who invest in a qualified
Montana capital company within 4 years of July 1, 1987,

{8) An individual, smaltl business corporation,
partnership, or corporate taxpayer who obtains the tax
credit aitowed under subsection (5) may not obtain credits
in excess of the $150,000 limit contained in subsection (5)
by making investments as more than one entity. A partner or
shareholder in a small business corporation may not obtain
mare than $150,000 in credits as an individual and as the

partnership o©r small business corporation. A corporate
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taxpayer that obrains the maximum $150,000 credit may not
obtain additional credits through investments by wholly
owned subsidiaries or affiliates.”
Section 5. Section 390-8-203, MCA, is amended to read:
"90-8-203. No recapture -— unqualified investments. If

tt}-Exeepr-as-provided-tn-subsection-{2¥7-+f IF the amount

invested by a taxpayer in a qualified Montana capital
company is not used by the company for qualified investments
as provided in %0-8-301, the taxpayer is not subject to a
recapture provision for any tax credit claimed by him but
the esmpamy INVESTOR is subject to the penalty provided for
in 90-8-301(3).

t24-—Ff-—the-amount-invested-by-a-tappayer—for-which-cax

crédies—were-cinimed-is—never-risked-by-the-capital-—company

for--quatifiead--investmenta-as-previded-in-96-8-3817-the-tax

eradie-received-for-thar-ameune-ocf-the-—-investment--returned

co-the-investor-or-subsequent-entities—having-an-incerear—in

that-investmenr—its-subject—ta-raeapeyre-by—tha—deparement-of

revense-from-the-taxpayer-citaiming—she-tax-credie<s"

Section 6. sSection 90-8-301, MCA, is amended to read:
"90-8-301. Qualified investments - penalty -
extension permissible. (1) A gqualified Montana capital
company receiving investments for which a taxpayer has

applied and received a rax credit must use its capital base

to make qualified investments according to the following
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schedule:

{a) at least 30% of its capital base raised through
investments for which tax credits were taken within 3 vyears
of the date on which the certified company was designated as
a qualified capital company by the beoard department and, in
the case of capital raised by a gqualified Montana capital
company under an amended application for additional tax
credits filed after its initial designation as a gqualified
Montana capital company, at least 30% of its capital base
raised through investments for which tax credits were taken
within 3 vyears of the date on which the baard department
approves the amended application;

{b) at least 50% of its capital base raised through
investments for which tax credits were taken within 4 years
of the date on which the certified company was designated as
a qualified capital company by the board department and, in
the case of capital raised by a gqualified Montana capital
company under an amended application for additiocnal tax
credits filed after its initial designation as a qualified
Montana capital company, at least S50% of itfs capital base
raised through investments for which tax credits were taken
within 4 years of the date on which the beard department
approves the amended application; and

{c) a4t least 70% of its capital base raised through

invesrments for which tax credits were taken within 5 years
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of the date on which the certified company was designated as
a qualified capital company by the beard department and, in
the case of capital raised by a gqualified Montana capital
company under an amended application for additional tax
credits filed after its initial designation as a gualified
Mcntana capital company, at least 70% of its capital Dase
raised through investments for which tax credits were taken
within % years of the date on which the beard department
approves the amended application.

{2) Following each annual examination, the commissisner
of--finanetat--inarientiona department shall notify the
department of revenue of any companies that are not in
compliance with this section.

(3) & INVESTORS IN A qualified Montana capital company
that fails to make qualified investments pursuant to
subsection (1) shall pay to the department of revenue a
penalty equal to all of the tax credits allowed to the
taxpayera INVESTORS investing in that company dur:ing that
time period, with interest at 1% a month from the date the
tax credits were certified as allocated to the qualified
Montana capital company. The department of revenue may abate
the penalty if the INVESTORS OR capital company establishes
reasonable cause for the failure to make qualified
investments pursuant to subsection (1) and if the failure

was not due to neglect on the part of the company.
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{4) The department of revenue may grant an extension of
time in which to make gqualified investments pursuant to
subsection (1) upon application by a capital company showing
reascnable cause for an extension.

(5) The department of revenue shall deposit any amount
received under this subsection to the credit of the state

general fund.

(6} Anr A CAPITAL COMPANY MAY INVEST TAX CREDIT FUNDS IN

AN existing profitable business may--ke--financed-by-eax

credit—fumds-to-the-extent-thar—emhe——funds--are ONLY [P A

SUBSTANTIAL PORTION OF THE INVESTMENT IS TO BE used for

expansion of the business. 6niy--that—-portion--gf---the

Einancing—-nsed--for—-the-—expansron-—of-the-business-may-be

ineluded-in-meeting THE DEPARTMENT MAY LIMIT THE AMOUNT OF

THE INVESTMENT TO BE COUNTED TOWARD the investment

percentage criteria outtimed SET FORTH in_ this sectien TO

THE AMOUNT TO BE USED FOR THE EXPANSION OF THE BUSINESS."

Section 7. Section $0-8-303, MCA, is amended to read:

"90~8-303. Conflict of interest. (1) tay-Fhe-membera-of
the-—-poardr~the-¢commisstoner-of-financiai-tnstitutionaz-or-a
bank-examiner-may-noc-have-a-menetary-interest-in--or--be--a
borrower--from--any-Mentana-capttai-=ompany;-either-direceiy
or-itmdirectiys

tby—-Fhese--restrictrons-~do--not--promhtbte——che--basard;

acting-as-a-whoter-frem-purchastng-debentures--issued--by--a
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Mentana-capitat-cempany= A capital company may not invest in

any business venture in which the combined ownership of the

business venture for all investors in the capital company

exceeds 49% at the time of the investment decision.

{2) A member of the investment committee of a Montana
capital company who has an interest in a venture that comes
before the committee for a vote shall disclose such interest
and abstain from voting on investment in the venture."

Section 8. Section 90-8-311, MCA, is amended to read:

"9p-8-311. Legislative review and oversight. The beard
department shall report on an annual basis to the revenue
oversight committee of the legislature concerning Montana
capital companies."

Section 9. Section 50-8-312, MCA, is amended to read:

“50-8-312. Investment reporting and recordkeeping. (1)
Each qualified Montana capital company shall report to the
board department on a guarterly basis:

(a} the name of each investor in the qualified Montana
capital company who has applied for a tax credit;

(b) the amount of each investor's investment:; and

{c} the amount of the tax credit allowed to the
investor and the date on which the investment was made; and

(d) any other information determined by the department.

(2) The bearsd department shall previde the information

contained in subsection {1) to the department of revenue on
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a guarterly basis.

(3) The board department shall provide each investor in
a qualified Montana capital company with a certificate
authorizing the tax «credit, and the certificate shall be
submitted with each tax return regqguesting a credit under
30-6-202.

{4) Bach qualified Montana capital company shall report
to the board department on a quarterly basis all gualified
investments that the company has made. The beard department
shall share the information with the departmentc of revenue,
in order that the provisions of 80-8-301 may be complied

with.

(5) Each gualified Montana capital company shall report

to the department all proposed investments fer-which-tax

eredibtas-witi-be-ciatmeds-Yhe TC BE  MADE FROM ITS CAPITAL

BASE, THE CAPITAIL, COMPANY MAY NCT MAKE THE PROPQSED

INVESTMENT UNLESS THE department shail-determine DETERMINES,

WITHIN 10 DAYS OF SUBMISSION OF A REPORT SATISFACTORY TO THE

DEPARTMENT, whether THAT the proposed investment is

qualified under this chapter befsre-the-investment—t=-—madas. "

Section 10. Section 90-8-313, MCA, is amended to read:

"90-8-313. Examination. (1) At least once a year ehe
bank-examiners-of the department eof-commerce shall examine
the books and affairs of each Montana capital company. The

examination must address the methods of operation and
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conduct of the tusiness of the Montana capital company to
determine if the company is abiding by the purposes of this
chapter and that the funds received by the company have been
invested within the time limits required for a qualified
Montana capital company in 90-8-301.

{2) The department of-commerece may examine under oath
any of the cofficers, directors, agents, employees, or
investors of a Montana capital company regarding the affairs
and business of the company. The department of-commeree may
issue subpoenas and administer oaths, Refusal to obey such a
subpoena may at once be reported to the district court of
the district in which the company is located, and the court
shall enforce chedience to the subpoena in the manner
provided by law.

{3) The cost of the annual review must be paid by each
Montana capital company in accordance with reasonable [ees
assessed by the department.”

Section 11. Section 90-8-321, MCA, is amended ro read:

"90-8-321. Decertification. (1) If the examination
conducted pursuant to 90-8-313 discleoses that a Montana
capital company is not in compliance with the provisions of
this chapter, the department of-commerce may exercise any of
the powers with regard to banks granted in Title 32, chapter
1, part 5, and may selze the assets of the company and

liguidate it. In the event of liguidation of the assets, any

’
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penalty imposed pursuant to 90-8-301 shall be included in
the claims to he paid.

{2) If in the discretion of the department ef-commerce
the action allowed under subsection (1) is not required to
protect the company's investors, the department may place
the company on notice that it will lose its certification as
a Montana capital company within a specified period of time
if the company does not come into compliance with the
provisions of this chapter. The department shall
autcmatically decertify a Montana capital company that is
assessed a penalty under 90-8-301(3).

(3) As long as the department acts in good faith, the
department and its employees and agents may not be held
civilly or criminally liable or liable upon their official
bonds for action taken under this section or for any failure
to act under it.

(4) A Montana capital company may apply to the
department Eor decertification.

(5) The department has the power to decertify any

capital company not in compliance with this chapter.

(6) The department shall decertify a capital company

once the capital company has met the investment schedule

outlined in 90-B-301 and over 70% of the capital base of the

capital company has been invested in qualified investments

AND AFTER AT LEAST 5 YEARS HAVE ELAPSED SINCE THE DATE THE
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CAPITAL COMPANY WAS QUALIFIED.™

NEW SECTION. Section 12. Fees. The department may

charge fees commensurate with costs for the administration

of this chapter., FEES FOR THE ADMINISTRATION OF THIS CHARPTER

MUST BE ASSESSED TO EACH QUALIFIED MONTANA CAFITAL COMPANY

IN A RATIO PROPORTIONATE TO THE TAX CREDITS ALLOCATED ‘TO THE

CAPITAL COMPANY DIVIDED BY THE TOTAL TAX CREDITS ALLOCATED

TO ALL QUALIFIED MONTANA CAPITAL COMPANIES.

NEW SECTION. Section 13. codification instruction.
[Section 12] is intended to be codified as an integral part
of Title 90, chapter 8, and the provisions of Title 90,
chapter 8, apply to [section 12}.

NEW SECTION. Section 14. Effective date. [This act] is
effective on passage and approval.

-End-
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HOUSE BILL NO. 901
INTRODUCED BY BARDANOUVE, B. BROWN, CRIPPEN, KENNEDY.
SVRCEK, HARPER, BRADLEY, KIMBERLEY, PAVLOVICH, MERCER,

MAZUREK, VAN VALKENBURG, WILLIAMS, JACOBSON, HALLIGAN

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
MONTANA CAPITAL COMPANY ACT; TRANSFERRING ADMINISTRATION OF
THE ACT TO THE DEPARTMENT OF COMMERCE; EXPANDING THE
DEFINITION OF QUALIFIED INVESTMENT: LIMITING TAX CREDITS
UNDER THE ACT: PROVIDING PER-RECAPPURE-OFP-PAK-CREBIPS--UNDER

FHE--A€P? THAT INVESTORS ARE SUBJECT TO THE PENALTY FOR

FAILURE TQO MARKE QUALIFIED INVESTMENTS; PROVIDING FOR A

LIMITATION ON INVESTMENTS TCO PROMOTE DILIGENCE IN INVESTMENT
DECISIONS; PROVIDING THE DEPARTMENT WITH PROPOSED INVESTMENT
INFPORMATION; PROVIDING FOR DECERTIFICATION FOR
NONCOMPLIANCE; PROVIDING FOR DECERTIFICATION UPON MEETING AN
INVESTMENT SCHEDULE ANB, HAVING 70 PERCENT OF THE INVESTMENT

IN A QUALIFIED INVESTMENT, AND HAVING BEEN A QUALIFIED

MONTANA CAPITAL COMPANY FOR AT LEAST 5 YEARS FROM THE DATE

OF QUALIFICATION; PROVIDING THE DEFARTMENT OF COMMERCE WITH

THE AUTHORITY T0O CHARGE FEES FOR ADMINISTRATION OF THE ACT;
AMENDING SECTIONS 90-8-104, 90-8-105, 90-8-201, 90-8-202,
90-8-203, 90-8-301, 90-8-303, 90-8-311, 90-8-312, 90-8-313,
AND 90-8-321, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE."

p\ { montana Lagismuve counait

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0901/02

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. sSection 90-8-104, MCA, is amended Lo read:
"90-8-104. Definitions. As used in this chapter, unless

the context requires otherwise, the following definitions

apply:

ti}--UBoardi-means-the-board-of-investmenta-pravided-for
tn-2-15-3+86867

¢t23(1l) "Capital base" means equity capital raised by a
cerrified Montana capital company for which tax credits were
claimed under this chapter.

t3¥{2) "Certified Montana capital company" means:

{a) a development credit corporation created pursuant
to Title 32, chapter 4; or

{b) a profit or nonprofit entity organized and existing
under the laws of Montana, created for the purpose of making
venture or risk capital available for qualified investments
and that has been certified by the board department.

(3) "Department™ means the department of commerce.

{4) "Montana business” means a business which is
located or principally based within Montana.

{5) "Qualified investment" means an investment that

does not violate any of the provisions of this chapter, does

not displace other sources of equity or debt financing that

are available to the project, and is:

2= HB 201
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(a) a debt or equity financing of a Montana business
that meets both of the following criteria:

{i) the business is engaged in one or more of the
following activities:

{&) manufacturing:

{By agricultural, fishery, or forestry preduction and
processing;

(C) mineral production and processing, except for
conventional 0il and gas exploration;

(D} recognized nonfossil forms of energy generation as
defined in 15-32-102;

{(E) transportation;

{F) research and development of products or processes
associated with any of the activities enumerated in (A)
through {(E) above;

{(G) wholesale or retail distributiocn activities faor
which products produced in Montana comprise 50% or more of
the gross sales receipts;

(H) any activity conducted in the srtate for which 50%
or more of the gross receipts are derived from the sale of
products or services outside Montana: and

(I) tourism; and

(ii) the business is a small business as defined in
rules adcpted by the beard department; or

(b} a gdebt or equity financing of a business outside
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Montana if such investment is likely to produce a qualified
investment in Montana, as long as such investment does not
exceed 25% of the capital base of the capital company; OR

{C} A DEBT OR EQUITY FINANCING OF AN ACQUISITION OF A

NON-MONTANA BUSINESS THAT WILL BE RELOCATED [N MONTANA.

(6) "Qualified Montana capital company" means a
certified Montana capital company that has been designated a
qualified capital company under the provisions of 30-8-202
so that investors in the company may receive the tax credits
authorized in 90-8-202."

Section 2. Section 90-8-105, MCA, is amended to read:

"90-8-105. Rulemaking. The board department may adopt
rules to implement the provisions of this chapter.”

Section 3. section 30-8-201, MCA, is amended to read:

"90-8-201. Certification of Montana capital companies.
(1) From time to time the board department shall certify
Montana capital companies. A company seeking to be certified
as a Montana capital company must make written application
to the beard department on forms provided by the beoard
department. The application must contain the information
required by 90-8-204 and such other information as the beard
department requires. The application and certificate must
specify the level of capitalization that the company expects
to gualify for the tax credits provided for in 90-8-202,

(2) The application must show that the applicant’'s

—4- HB 901
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purpose is to increase the general economic welfare of the

state of Montana by:

{a) making investment capital available to businesses
in Montana; and

{b) allowing for investment of up to 25% of its capital
base in businesses gutside Montana if there is a substantial
likelihcod that such investment will produce a qualified
investment in Montana.

{3) Certifiable applicants include but are not limited
to local and community development corporations, small
business administration 503 corporations, and small business
investment companies.

(4) Certification is a prerequisite to and must be
completed before seeking designation as a qualified capital
company."”

Section 4. section 90-B-202, MCA, is amended to read:

"90-8-202. Designation of qualified Montana capital
companies -- tax credit. (1) The boerd department shall
designate as qualified Montana capital companies those
certified companies that have been privately capitalized at
a minimum level of $200,000. A certified company seeking
designation as a qualified Montana capital company must make
written application to the boeoard department on forms
provided by the board department. The application must

contain the information required by 90-8-204 and such other
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information as the beard department requires.

(2) (a) The total amount of tax credits authorized for
a single qualified company may not exceed $1,500,000. In the
event the capitalization of the company is later increased,
the company may apply for authorization of additional tax
credits within the foregoing limitation,

{b) The total credits authorized for all companies may
not exceed a total of $1 million prior to June 30, 1985. The
total credits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed Sl milliom plus any
portion of the $1 million available for authorization before
June 30, 1985, that is allocated to qualified companies. The
total credits authorized for all comparies between July 1.
1987, and June 30, 1989, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1987, that is allocated to gualified companies. The
total «c¢redits authorized for all companies between July L,
1989, and June 30, 1991, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1989, that is allocated to qualified companies.

{3) The credits shall be allocated to qualified
companies in the order that completed applications for
designation as qualified capital companies are received by
the beard department, and the beoard department shall certify

to each such company its appropriate allocation.
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{4) 1Investors in a qualified Montana capital company
are entitled to the tax credits provided for in subsection
{5). Funds in'ested in a certified company prior to
designation as a qualified Montana capital company may, at
the discretion of the investor, be placed in an escrow
account in a Montana financial institution pending
designation cf the company as a qualified Montana capital
company.

{5) Subject to the provisions of subsections (2) and
{8), an individual, small business corporation, partnership,
trust, decedent's estate, or corporate taxpayer that makes a
capital investment in a qualified Montana capital company is
entitled to a tax credit equal to 50% of the investment, up

to a maximum credit for investments in all qualified Montana

capital companies of $51506,000 per taxpaver. The credit may

be taken against the tax liability imposed on the investor
pursuant to Title 15, chapter 30, 31, or 35. The credit for
investments by a small business corporation electing to be
raxed under 15-31-202 or a partnership may be claimed by the
emall business corporation shareholders or the partners.

{6) The tax credit allowed under subsection (53} is to
be credited against the taxpayer's income tax liability or
coal severance tax liability for the taxable year in which
the investment in a qualified Montana capital company is

made. IF the amount of the tax credit exceeds the
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taxpayer's tax liability for the taxable year, the amount of
the credit which exceeds the tax liability may be carried
back or carried forward in the following manner:

(a} If the sum of the amount of credit for the current
taxable year plus the amount of credit, if any, carried
forward from a previous taxable year exceeds the taxpayer's
tax liability Efor the current taxable year, the excess must
be carried back as a credit to the 3 preceding taxable years
and, if the full credit remains unused, carried forward as a
credit to the 15 succeeding taxable years.

{b) The amount of unused credit must be used to offset
the entire tax liability of each of the 18 taxable years,
beginning with the earliest and commencing to the next
succeeding year until the credit is exhausted.

(7) The tax credit provided for in this section is
available only to those taxpayers who invest in a qualified
Montana capital company within 4 years of July 1. 1987.

(8) An individual, small business corporation,
partnership, or corporate taxpayer who obtains the tax
credit allowed under subsection (5} may not obtain credits
in excess of the 5150,000 limit contained in subsection (5}
by making investments as more than one entity. A partner or
sharehclder in a small business corporation may not obtain
more than $150,000 in credits as an individual and as the

partnership or small business corporation. A corporate
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taxpayer that obtains the maximum §$150,000 credit may not
obtain additional credits through investments by wholly
owned subsidiaries or affiliates.”

Section 5. Section 90-8-203, MCA, is amended to read:

“90-8-203. No recapture -- unqualified investments. ¥f

ti}-Except-as-provided-in-subsection-t237-%f IF the amount

invested by a taxpayer in a qualified Montana capital
company is not used by the company for qualified investments
as provided in 90-8-301, the taxpayer is not subject to a
recapture provision for any tax credit claimed by him but
the sempany INVESTOR is subject to the penalty provided for
in 90-8-301(3).

t24--if-~the-amount-invested-by-a-taxpayer-For-which-tax

eredits-were-ctaimed-ts-never-risked-by-the-capitat--company

gor--quatified--investments-as-provided-in-56-6-30tr-the-tax

eredib-received-far-ehat-anount-of-the--invesrmene--popyrned

to-the-investor-sr-subsequent-entities-having-an-interesr-in

that-investment-ts-supjeckt-to-recapture-by-the-departmentc-cf

tevenue—-£from-the-taxpayer-cliaiming-the-tax-credit:s"”

Section 6. Section 90-8-301, MCA, is amended to read:
"90-8-301. Qualified investments - penalty -
extension permissible. (1) A gualified Montana capital
company receiving investments for which a taxpaver has

applied and received a tax credit must use its capital base

to make qualified investments according to the following
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schedule:

(a) at 1least 30% of its capital base raised through
investments for which tax credits were taken within 3 years
of the date on which the certified company was designated as
a gqualified capital company by the board department and, in
the case of capital raised by a qualified Montana capital
company under an amended application for additicnal tax
credits filed after its initial designation as a qualified
Montana capital company, 2at least 30% of its capital base
raised through investments for which tax credits were taken
within 3 vyears of the date on which the beard department
approves the amended application;

(b) at least 50% of its capital base raised through
investments for which tax credits were taken within 4 years
of the date on which the certified company was designated as
a qualified capital company by the boeard department and, 1in
the case of rapital raised by a qualified Montana capital
company under an amended application for additional tax
credits filed after its initial designation as a qualified
Montana c¢apital company, at least S50% of its capital base
raised through investments for which tax credits were taken
within 4 years of the date on which the beard department
approves the amended application; and

{(c) at least 70% of its capital hase raised through

investments for which tax credits were taken within 5 years
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of the date on which the certified company was designated as
a qualified capital company by the board department and, in
the case of cap tal raised by a gualified Montana capital
company under an amended application for additional tax
credits filed after its initial designation as a qualified
Montana capital company, at least 70% of its capital base
raised through investments for which tax credits were taken
within % years of the date on which the beard department
approves the amended application.

{2) Following each annual examination, the esmmissioner
ef--financiat--inscitutions department shall notify the
department of revenue of any companies that are not in
compliance with this section,

{3) A INVESTORS IN A qualified Montana capital company
that fails to make gqualified investments pursuant to
subsection (1) shall pay to the department of revenue a
penalty egqual to all of the tax credits allowed to the
taxpayers INVESTORS investing in that company during that
time period, with interest at its a month from the date the
tax credits were certified as allocated to the qualified
Montana capital company. The department of revenue may abate
the penalty if the INVESTORS OR capital company establishes
reasonable cause for the failure to make gualified
investments pursuant to subsection (1} and if the failure

was not due to neglect on the part of the company.

-11- HB 901

10
11
12
13
13
19
16
17
18
19
20
21
22
23
24

25

HB (0901/02

{4} The department of revenue may grant an <xtension of
time in which to make qualified investments pursuant tao
subsection (1) upon application by a capital company showing
reasonable cause for an extension.

{5) The department of revenue shall deposit any amount
received under this subsection to the credit of the state
general fund.

{6) An A CAPITAL COMPANY MAY INVEST TAX CREDIT FUNDS IN

AN existing profitable business may--be--financed-by-tax

eredit-funds-co-che-extent-chae-the--funds--are ONLY IF A

SUBSTANTIAL PORTION OF THE INVESTMENT 1S TO BE used for

expansion of the business. ©Enty--that--portion--ef---the

financing—-usad--for-—the—-axpansion--cf-the-business-may-be

incteded-in-meeting THE DEPARTMENT MAY LIMIT THE AMOUNT OF

THE INVESTMENT TO BE COUNTED TOWARD the investment

percentage criteria outiined SET FORTH in this section TQ

THE AMOUNT TO BE USED FOR THE EXPANSION OF THE BUSIMNESS.”

Section 7. Section 90-8-303, MCA, is amended to read:

"9G-8-3031. Conflict of interest. (1) tajy-Fhe-members-of
the--board;-the-commiassioner-af-financiat-tnakitntionsy-or-a
bank-examiner-may-not—have-a-monetary-interest-in--or-—he--a
borrower—-from-—any-Montana-capitat-companyr-either-direcety
or-itndrrectiys

thi--these--restricetons-—-do--not--prohibit--the--beardr

acting-as-a-wheier;-from-purchasing-debencures-——issusd-—-by--a
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Montana-capitat-eampanys A capital company may not invest in

any business venture in which the combined ownership of the

business venture for all investors in the capital company

exceeds 49% at the time of the investment decision.

{2) A member of the investment committee of a Montana
capital company who has an interest in a venture that comes
before the committee for a vote shall disclose such interest
and abstain from voting on investment in the -venture.,"

Section B. sSection 90-8-311, MCA, is amended to read:

“98-8-311. Legislative review and oversight. The board
department shall report on an annual basis to the revenue
oversight committee of the legislature concerning Montana
capital companies.”

Section 9. Section 90-8-312, MCA, is amended to read:

“90-8-312. Investment reporting and recordkeeping. (1)
Each qualified Montana capital company shall report tc the
board department on a quarterly basis:

{a) the name of each investor in the qualified Montana
capital company who has applied for a tax credit;

(b} the amount of each investor's investment:; and

{c) the amount of the tax credit allowed to the
investor and the date on which the investment was made; and

(d) any other information determined by the department.

{2) The koard department shall provide the information

contained in subsection (1) to the department of revenue on
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a gquarterly basis.

{3) The beoard department shall provide each investor in
a gqualified Montana capital company with a certificate
authorizing the tax credit, and the certificate shall be
submitted with each tax return requesting a credit under
90-8-202.

{4) EBach qualified Montana capital company shall report
to the board department on a quarterly basis all gualified
investments that the company has made. The board department
shall share the information with the department of revenue,
in order that the provisions of 90-8-301 may be complied

with.

{5) Each qualified Montana capital company shall report

to the department all proposed investments for-which-tax

eredits-witi-be-ciatmed:-Fhe TO BE MADE FROM ITS CAPITAL

BASE, THE CAPITAL COMPANY MAY NOT MAKE THE PROPOSED

INVESTMENT UNLESS THE department shati-deserm:rme DETERMINES,

WITHIN 10 DAYS OF SUBMISSION OF A REPORT SATISFACTORY TO THE

DEPARTMENT, whether THAT the proposed investment is

qualified under this chapter befsare-tha-tnvesement-+s-made."

Section 10. Section %0-8-313, MCA, is amended to read:

"90-8-313. Examination. {1) At least once a year the
bank-examiners-of the department cf-commeree shall examine
the boocks

and affairs of each Montana capital company. The

examination must address the methods of operation and
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conduct of the business of the Montana capital company to
determine if the company is abiding by the purposes of this
chapter and that :he funds received by the company have been
invested within the time limits required for a qualified
Montana capital company in 90-8-301.

{2) The department ef-eommerce may examine under cath
any of the officers, directors, agents, employees, or
investors of a Mentana capital company regarding the affairs
and business of the company. The department sf-c¢ommerce may
issue subpoenas and administer oaths. Refusal to obey such a
subpoena may at once be reported to the district court of
the district in which the company is located, and the court
shail enforce obedience to the subpoena in thé manner
provided by law.

(3) The cost of the annual review must be paid by each
Montana capital company in accordance with reasonable fees
assessed by the department.”

Section 11. Section 90-8-3121, MCA, is amended to read:

"99-8-321. Decertification. (1) If the examination
conducted pursuant to 90-8-313 discloses that a Montana
capital company is not in compliance with the provisions of
this chapter, the department of-commerce may exercise any of
the powers with regard to banks granted in Title 32, chapter
i, part 5, and may seize the assets of the company and

liguidate it. In the event of liguidation of the assets, any
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penalty imposed pursuant to 90-8-301 shall be in<luded in
the claims to be paid.

{2) If in the discretion of the department ef-commerce
the action allowed under subsection (1} is not reguired to
protect the company's investors, the department may place
the company on notice that it will lose its certification as
a Montana capital company within a specified period of time
if the company does not come into compliance with the
provisiohs of this chapter ., The department shall
automatically decertify a Montana capital company that is
assessed a penalty under 90-8-301(3).

{3} As long as the department acts in good faith, the
department and its employees and agents may not be helid
civilly or c¢riminally liable or liable upon their cfficial
bonds for action taken under thisg section or for any failure
to act under it.

{4) A Montana capital company may apply to the
department for decertificaticn.

(5) The department has the power to decertify any

capital company not in compliance with this chapter.

{(6) The department shall decertify a capital company

once the capital company has met the investment schedule

outlined in 90-8-301 and over 70% of the capital base of the

capital company has been invested in qualified investments

AND APTER AT LEAST 5 YEARS HAVE ELAPSED SINCE THE DATE THE
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CAPITAL COMPANY WAS QUALIFIED."

NEW SECTION. Section 12. Fees. The department may
charge fees c¢ommensurate with costs for the administration

of this chapter. FEES FOR THE ADMINISTRATION OF THIS CHAPTER

MUST BE ASSESSED TO EACH QUALIFIED MONTANA CAPITAL COMPANY

IN A RATIQO PROPORTIONATE TO THE TAX CREDITS ALLOCATED TO THE

CAPITAL COMPANY DIVIDED BY THE TOTAL TAX CREDITS ALLOCATED

TO ALL QUALIFIED MONTANA CAPITAL COMPANIES.

NEW SECTION. Section 13. codification instruction.
[Section 12] is intended to be codified as an integral part
of Title 90, chapter 8, and the provisions of Title 90,
chapter 8, apply to [section 12].

NEW SECTION. Section 14. Effective date. [This act] is
effective on passage and approval.

-End-
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SENATE STARDING COHHITTEE REPORT

Page 1 of 2
April 5, 1991

MR. PRESIDENT:
We, your committee on Taxation having had under consideration
House B1ll No. %41 (third reading copy =~- blue), respectfully

report that House Bill No. %91 be amended and as so amended be
concurred in:

1. Title, line 11,

Strike: "THE"

Insert: "A"

Following: “"PENALTY"

Insert: ", UNDER CERTAINH CONDITIONS,"

2. Page 2, line 25,

Following: "proiect”

Insert: “unless the department determines that the investment
furthers the purposes of this chapter”

3. Page 9, line S.
Following: "investments”
Ingert: "-~ penalty”

4, Page 9, line 6.
Following: "4£°
Insert: "(1)"

5. Page 9, line 11,
Strike: "INYESTOR"
Insert: "company”

6. Page 9.
Following: line 19
Insert: "(2) If a capital company does not invest its capital
base in accordance with 90-8-361 and has paid or otherwise
distributed funds to an investor or subsequent holder of the
investment, the department of revenue may recover from the
person receiving the distributed funds a penalty in an
amount not to exceed the lesser of:
{a) the amount of the tax credit raceived by the
original investor; or
{b) the amount of funde paid or otherwise distributed
to the investor or the subseguent holder of the investment.
Dividends or distributions made in accordance with
applicable law may not he included in the amount specified
in thie subsection (b) unless the capital company has not
invested its capital base in accordance with 390-8-301."

7215185C.8731

Page 2 of 2
April S5, 1991

7. Page 11, line 14.
Strike: "INVESTORS IN A"
Insert: "A"

B. Page 11, line 22.
Strike: "INVESTORS QR"

S, Page 17.

Following: line 8

Insert: "NEW SECTION. Secticon 13, (Coordipation instruction. If
Housge Bill Wo. 863 is passed and approved and 1if it containsg
new language referring to the board, defined as the board of
investments, then the cocde commissioner 1s instructed to
substitute the term "department™, defined as the department
of commerce, for the term “board”™ in House Bill No. 8&63."

Renumber: subsesquent sectjions

Signed.

o/
Coord.
[ =R ST R

§Ec. of Senate

SENATE
HE Nl
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1 HOUSE BILL NO. 901 1

2 INTRODUCED BY BARDANOUVE, B. BROWN, CRIPPEN, KENNEDY, 2 BE IT ENACTED BY THE LEGISLATURE QOF THE STATE OF MONTANA;

3 SVRCEK, HARPER., BRADLEY, KIMBERLEY, PAVLOVICH, MERCER, 3 Section 1. Section 90-8-104, MCA, is amended to read:

4 MAZUREK, VAN VALKENBURG, WILLIAMS, JACOBSON, HALLIGAN 4 "930-8-104. Definitions. As used in this chapter, unless
5 5 the context requires otherwise, the following definitions
[ A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 6 apply:

7 MONTANA CAPITAL COMPANY ACT; TRANSFERRING ADMINISTRATION OF . +1}-—LBoardi-means-the-board-of-investments-provided-Eor
8 THE ACT TO THE DEPARTMENT OF COMMERCE; EXPANDING THE 8 in-2-15-3BOB~

9 DEFINITION OF OQUALIFIED INVESTMENT; LIMITING TAX CREDITS a ¢24{1) “Capital base" means equity capital raised by a
10 UNDER THE ACT; PROVIDING POR-REEAPTURE-OP-PAN-€REDITS--UNDER 10 certified Montana capital company for which tax credits were
11 FTHE--A€¥ THAT INVESTORS ARE SUBJECT TQO THE A PENALTY, UNDER 11 claimed under this chapter.

12 CERTAIN CONDITIONS, FOR FAILURE TO MAKE QUALIFIED 12 £33(2) "Certified Montana capital company" means:

13 INVESTMENTS; PROVIDING FOR A LIMITATION ON INVESTMENTS TO 113 {a) a development credit corporation created pursuant
14 PROMOTE DILIGENCE IN INVESTMENT DECISIONS: PROVIDING THE 14 to Title 32, chapter 4; or

15 DEPARTMENT WITH PROPOSED INVESTMENT INFORMATION: PROVIDING 15 {(b) a profit or nonprofit entity organized and existing
i6 FOR DECERTIFICATION FOR NONCOMPLIANCE; PROVIDING FOR 16 under the laws of Montana, created for the purpcse of making
17 DECERTIFICATION UPON MEETING AN INVESTMENT SCHEDULE ANB, 17 venture or risk capital available for qualified investments
18 HAVING 70 PERCENT OF THE INVESTMENT IN A QUALIFIED 18 and that has been certified by the beard department.
1% INVESTMENT, AND HAVING BEEN A QUALIFIED MONTANA CAPITAL 13 (3) “Department® means the department of commerce.

20 COMPANY FOR AT LEAST S5 YEARS FROM THE DATE OF QUALIFICATION; 20 (4) "Montana business® means a business which is
21 PROVIDING THE DEPARTMENT OF COMMERCE WITHE THE AUTHORITY TO 21 located or principally based within Montana.
22 CHARGE FEES FOR ADMINISTRATION OF THE ACT; AMENDING SECTIONS 22 (5) “Qualified investment” means an investment that
23 90-§-104, 90-8-105, 290-8-201, 80-8-202, 90-8-203, 90-8-301, 23 does not violate any of the provisions of this chapter, does
24 90-8-303, 90-8-311, 90-8-312, 90-B-313, AND 50-8-321, MCA; 23 not  displace other socurces of equity or debt financing thac
25 AND PROVIDING AN IMMERIATE EFFECTIVE DATE." 25 are available to the project UNLESS THE  DEPARTMERT
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DETERMINES THAT THE INVESTMENT FURTHERS THE PURPOSES OF THIS

CHAPTER, and is:

{a) a debt or eqguity financing of a Montana business
that meets both of the following criteria:

{i) the business is engaged in one or more of the
following activities:

{A) manufacturing:

{B) agricultural, fishery, or forestry production and
processing;

{C) mineral preoduction and processing, except for
conventional oil and gas exploration;

{D) recognized nonfossil forms of energy generation as
defined in 15-32-102;

(E) transportation:

(F) research and development of products or processes
associated with any of the activities enumerated in (A)
through (E) above:

(G} wholesale or retail distribution activities for
which products produced in Montana comprise 50% or more of
the gross sales receipts;

(E} any activity conducted in the state for which 50%
or wmore of the gross receipts are derived from the sale of
products or services outside Montana; and

(L) tourism; and

{(ii) the business 1s a small business as Jdefined 1in
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rules adopted by the board department; or

(b) 2 debt or eguity financing of a business outside
Montana if such investment is likely to preduce a gualified
investment in Montana, as long as such investment does not
exceed 25% of the capital base of the capital company; OR

{C}) A DEBT OR EQUITY FINANCING OF AN ACQUISITION OF A

NON-MONTANA BUSINESS THAT WILL BE RELOCATED IN MONTANA.

{6) ™Qualified Meontana capital company” means a
certified Montana capital company that has been designated a
qualified capital company under the provisioans of 90-8-202
so that investors in the company may receive the tax credits
authorized in 90-8-202."

Section 2. Ssection 90-8-105, MCA, is amended to read:

"90-8-105. Rulemaking. The bkoard department may adopt
rules to implement the provisions of this chapter."

Section 3. gection 3%0-8-201, MCA, is amended to read:

"90-8-201. Certification of Montana capital companies.
(1) From time to time the beard department shall certify
Montana capital companies. A company seeking to be certified
as a Montana capital company must make written application
to the beard department on forms provided by the heard
department. The applicaticon must contain the information
required by 90-8-204 and such other information as the beard
department requires. The application and certificate must

specify the level of capitalization that the company expects

4 BB 901
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to qualify for the tax credits provided for in 90-8-202.

{2) The application must show that the applicant's
purpose is to increase the general economic welfare of Fhe
state of Montana by:

{a) making investment capital available to businesses
in Montana; and

(b) allowing for investment of up to 25% of its capital
base in businesses outside Montana if there is a substantial
likelihood that such investment will produce a qualified
investment in Montana.

{3) Certifiable applicants include but are not limited
to local and community development corporations, small
business administration 503 corporations, and small business
investment companies.

{4) Certification is a prerequisite to and must be
completed before seeking designation as a qualified capital
company."

Section 4. Section 950-8-202, MCA, is amended to read:

"90-8-202. Designation of qualified Montana capital
companies -- tax credit. (1} The board department shall
designate as qualified Montana capital companies those
certified companies that have been privately capitalized at
a minimum level of $200,000. A certified company seeking
designation as a qualified Montana capital company must maxe

written application to the beard department on forms
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provided by the beard department. The application must
contain the information required by 90-8-204 and such other
information as the board department requires.

(2) (a) The total amount of tax credits authorized for
a single gqualified company may not exceed §1,50(,000. In the
event the capitalization of the company is later increased,
the company may apply for authorization of additional tax
credits within the foregoing limitation.

{b}) The total credits authorized for all companies may
not exceed a total of $1 miliion prier to June 30, 1985. The
total credits authorized for all companies between Juily 1,
1985, and June 30, 1987, may not exceed $1 million plus any
portion of the $1 million available for authorization before
June 30, 1985, that is allocated to gualified companies. The
total credits authorized for all companies between July 1,
1987, and June 30, 1983, may not exceed $3 million plus any
portion of the <credits available for authorization before
June 30, 1987, that is allocated to qualified companies. The
total credits authorized for all companies between July 1,
1989, and June 30, 1991, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1989, that is allocated to gualified companies.

(3} The credits shall be allocated to qualified
companies in  the c¢rder that completed applications for

designacion as qualified capital companies are received by
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the beard department, and the beard department shall certify
to each such company its appropriate allocation.

{4) Investors in a qualified Montana capital company
are entitled to the tax credits provided for in subsectian
(5). Funds invested in a certified company prior to
designation as a gqualified Montana capital company may, at
the discretion of the investor, be placed in an escrow
account in a Montana financial institution pending
designation of the company as a gualified Montana capital
company.

{5) Subject to the provisions of gubsections (2) and
(8), an individual, small business corporation, partnership,
trust, decedent's estate, or corporate taxpayer that makes a
capital investment in a qualified Montana capital company is
entitled to a tax credit equal to 50% of the investment, up

to a maximum credit f£or investments in all qualified Montana

capital companies of $150,000 per taxpayer. The credit may

be taken against the tax liability imposed on the investor
pursuant to Title 1S, chapter 30, 31, or 35. The credit for
investments by a small business corporation electing to be
taxed under 15-31-202 or a partnership may be claimed by the
small business corporation shareholders or the partners.

{6) The tax credit allowed under subsection (%) 1is to
be credited against the taxpayer's income tax liability or

ccal severance tax liability for tne taxable year in which
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the investment in a qgualified Montana capital company is
made . If the amount of the tax credit exceeds the
taxpayer's tax liabiliety for the taxable year, the amount of
the credit which exceeds the tax liability may be carried
back or carried forward in the following manner:

fa) If the sum of the amount of credit for the current
taxable year plus the amount of credit, if any, carried
forward from a previous taxable year exceeds the taxpayer's
tax liability for the current taxable year, the excess must
be carried back as a credit to the 3 preceding taxable years
and, if the full credit remains unused, carried forward as a
credit to the 15 succeeding taxable years.

{b) The amount of unused credit must be used to offset
the entire tax 1liability of each of the 18 taxable years,
beginning with the earliest and commencing to the next
succeeding year until the credit is exhausted.

(7) The tax credit provided for 1in this section is
available only to those taxpayers who invest in a gqualified
Montana caéital company within 4 years of July 1, 1987.

(8) An individual, small business corporation,
partnership, or corporate taxpayer who obtains the tax
credit allowed under subsection (5) may not obtain credits
in excess of the slso,obo limit contained in subsection (3)
by making investments as more than one entity. A partner ot

sharehclder in a small business corporation may not obtain
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more than $150,000 in credits as an individual and as the
partnership or small business corperation. A corporate
taxpayer that obtains the maximum $150,000 credit may not
obtain additional credits through investments by wholly

owned subsidiaries or affiliates."

Section 5. section 90-8-203, MCA, is amended to read:

"90-8-203. No recapture -— unqualified investments -—-

PENALTY. £ (1) tij-Except-as-provided-in-subsection—{2}7-if

IF the amount invested by a taxpayer in a gualified Montana
capital company is not used by the company for qualified
investments as provided in 90-8-30l1, the taxpayer is not
subject to a recapture provision for any tax credit claimed

by him but the eempany INVESTOR COMPANY is subject to the

penalty provided for in 90-8-301(3).

t2)--Ff-the-amount-invested-by-a-caxpayer-fov-which—-tax

credits—-were-ciaimed-is-never-risked-by-the-capitai-company

for-gquatified-investments-as-provided-in-968-8-3681;--the--tax

eredit-—received--far-that-amount-of-the-itnveastment-returned

to-the-investor-or—subsequent-entities-having-an-interese-in

that-inveatment-is-—subhject-to-recapture-by—the-deparement-of

revenge-from-the-taxpayer—ciaiming-the-tax-credits

{2) IF A CAPITAL COMPANY DOES NOT INVEST ITS CAPITAL

BASE IN ACCORDANCE WITH 90-8-301 AND HAS PAID OR OTHERWISE

DISTRIBUTED FUNDS TO AN INVESTOR OR SUSSEQUENT HOLDER OF THE

INVESTMENT, THE DEPARTMENT OF REVENUE MAY RECOVER FROM THE
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PERSON RECEIVING THE DISTRIBUTED FUNDS A PENALTY IN AN

AMOUNT NOT TO EXCEED THE LESSER OF:

{A) THE AMOUNT OF THE TAX CREDRIT RECEIVED BY THE

ORIGINAL INVESTOR: OR

(B) THE AMOUNT OF FURDS PAID OR OTHERWISE DISTRIBUTEDR

TO THE INVESTOR OR THE SUBSEQUENT HOLDER OF THE INVESTMENT.

DIVIDENDS OR DISTRIBUTIONS MADE IN ACCORDANCE WITH

APPLICABLE LAW MAY NOT BE INCLUDED IN THE AMOUNT SPECIFTED

IN THIS SUBSECTION {B)} UNLESS THE CAPITAL COMPANY HAS NOT

INVESTED ITS CAPITAL BASE IN ACCORDANCE WITH 90-8-301."

Section 6. sSecrion 9%90-8-301, MCA, is amended to read:

"90-8-301. Qualified investments - penalty -=
extension permissible. (1) A qualified Montana capital
company receiving investments for which a taxpayer has
applied and received a tax credit must use its capital base
to make qualified investments according to the following
schedule:

{a) at least 30% of its capital base raised through
investments Ffor which tax credits were taken within 3 years
of the date on which the certified company was designated as
a qualified capital company by the board department and, in
the case of capital raised by a gualified Montana capital
company under an amended application for additional tax
credits filed after its inirial designation as a guaiified

Montana capital company, at least 3% of its capital base
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raised through investments for which tax credits were taken
within 3 years of the date on which the beard department
approves the amended application;

(b} at least 50% of its capital base raised through
investments for which tax credits were taken within 4 years
of the date on which the certified company was designated as
a qualified capital company by the beard department and, in
the case of capital raised by a gualified Montana capital
company under an amended application for additional tax
credits filed after its initial designation as a qualified
Montana capital company, &t least 50% of its capital base
raised through investments for which tax credits were taken
within 4 years of the date on which the board department
approves the amended application; and

(c) at least 70% of its capital base raised through
investments for which tax credits were taken within 5 years
of the date on which the certified company was designated as
a qualified capital company by the beard department and, in
the case of capital raised by a qualified Montana capital
company under an amended application for additional tax
credits filed after its initial designation as a gqualified
Montana capital company, at least 70% of its capital base
raised through investments for which tax credits were taken
within 5 years of the date on which the beasesd department

approves the amended application.
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(2) Pollowing each annual examination, the ecemmissioner
of-—-financiai--institueciens department shall nctify the
department of revenue of any companies that are not in

compliance with this section.

(3) & INVESPERS--iN--A A qualified Montana capital
company that fails to make qualified investmenits pursuant to
subsection (1} shall pay tco the department of revenue a
penalty equal to al}l of the tax credits alliowed to the
eaxpayers INVESTORS investing ina that company during that
time period, with interest at 1% a month from the date the
tax credits were certified as allocated to the qualified
Montana capital company. The department of revenue may abate
the penalty if the INVESTORS-OR capital company establishes
reasonable cause for the Failure to make qualified
investments pursuant to subsection (1) and if the failure
was not due to neglect on the part of the company.

{4) The department of revenue may grant an extension of
time in which to make qualified investments pursuant to
subsecticn (1)} upon application by a capital company showing
reasonable cause for an extension.

(5) The department cof revenue shall deposit any amount
received under this subsection to the credit of the state
general fund.

{(6) Am A CAPITAL COMPANY MAY TNVEST TAX CREDIT FUNDS IN

AN existing profitable business may--be--financed--by——tax
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ecredit--funds--to--the-—extent--that-the-funds-are ONLY IF A

SUBSTANTIAL PORTION OF THE INVESTMENT IS TO BE used for

expansion of the business. anly--that--pertion-—-af--the

financing-used-for-the-expansion-—-of--the—-business--may--be

itnetuded--in--meering THE DEPARTMENT MAY LIMIT THE AMOUNT OF

THE INVESTMENT TQ BE COUNTED TOWARD the investment

percentage c¢riteria outiined SET FORTH in this section TO

THE AMOUNT TO BE USED FOR THE EXPANSION QF THE BUSINESS."

Section 7. Section 90-8-303, MCA, is amended to read:

*"90-8-303. Conflict of interest. {1l) {a}-Fhe-members-of
the-boardy—the-commirssioner-of—financiat-itnscitutions;-or—-a
bank--examiner--may--net-have-a-monetary-interest-in-ar-be-a
borrower-from-any-Montana-capitai-company;—-either—--directly
or-indirectlys

tby-—Phese—-restrictions——de--net——prohibit--che--boardy
acting--as--a--whoiter;-£from-purchasing-debentures-issned-by-a

Montana-capteal-cempanyr A capital company may not invest in

any business venture in which the combined ownership of the

business venture for all investors in the capital company

exceeds 49% at the time of the investment decision.

{2) A member of the investment committee of a Montana
capital company who has an interest in a venture that comes
before the committee for a vote shall disclose such interest

and abstain from voting on investment in the venture."

Section 8. section $0-8-1311, MCA, is amended to read:
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"90-B-311. Legislative review and oversight. The Bbeard
department shall report on an annual basis to the revenue
oversight committee of the legislature concerning Montana
capital companies."

Section 9. section 90-8-312, MCA, is amended to read:

"90-8-312. Investment reporting and recordkeeping. {1)
Each qualified Montana capital company shall report te the
board department on a guarterly basis:

(a) the name of each investor in the qualified Montana
capital company who has applied for a tax credit;

(b) the amount of each investor's investment; and

{c) the amount of the tax credit allowed ¢tc the
investor and the date on which the investment was made; and

td) _any other information determined by the department.

(2) The beard department shall provide the information
contained in subsection (1) to the department of revenue on
4 quarterly basis.

(3) The beard department shall provide each investor in
a gqualified Montana capital company with a certificate
authorizing the tax credit, and the certificate shall be
submitted with each tax return requesting a credit under
90-8-202.

(4) Each qualified Montana capital company shall repert
tc the beard department on a quarcerly tasis all qualified

investments that the company has made. The baard department
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shall share the information with the department of revenue,
in order that the provisicns of 90-8-301 may be complied
with.

(5} Each gualified Montana capital company shall report

to the department all proposed investments fer-whiech-tax

credits-wili-he-elaimed-—Phe TQO BE MADE FROM ITS CAPITAL

BASE. THE CARPITAL COMPANY MAY NOT MAKE THE PROPOSED

INVESTMENT UNLESS THE department shaii-determine DETERMINES,

WITHIN 10 DAYS OF SUBMISSION OF A REPORT SATISFACTORY TO THE

DEPARTMENT, whether THAT the proposed investment is

qualified under this chapter before-the-investment—és-made,”

Section 10. section 90-B8-313, MCA, is amended to read:

"90-8-313, Examination. (1) At leaat conce a year the
bank-examiners-ecf the department ef-commerce shall examine
the boocks and affairs of each Montana capital company. The
examination must address the methods of operation and
conduct cof the business of the Montana capital cofpany to
determine if the company is abiding by the purposes of this
chapter and that the funds received by the company have been
invested within the time limits required for a qualified
Montana capital company in 90-8-301.

(2) The department ef-commerce may examine under ocath
any of the officers, directors, agents, employees, or
investors of a Montana capital company regarding the affairs

and business of the company. The department sf-commerce may
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issue subpoenas and administer caths. Refusal to obey such a
subpoena may at once be reported to the district court of
the district in which the company is located, and the court
shall enforce obedience to the subpoena in the manner
provided by law.

{3) The cost of the annual review must be paid by each
Montana capital company in a¢cordance with reasonable fees
assessed by the department."

Section 11. section 90-8-321, MCA, is amended to read:

"90-B-321. Decertification. (1) If the examinaticn
conducted pursuant to 90-8-313 discloses that a Montana
capital company is not in compliance with the provisions of
this chapter, the department of-cemmeree may exercise any of
the powers with regard to banks granted in Title 12, chapter
1, part 5, and may seize the assets of the company and
liquidate it, In the event of liquidation of the assets, any
penalty imposed pursuant te 90-8-301 shall be included in
the claims to be paid.

(2) If in the discretion of the department of-commerce
the action allowed under subsection {1} is not required to
protect the company's investors, the department may place
the company on notice that it will lose its certification as
a Montana capital company within a specified period of time
if the company does not come into compliance with the

provisions of this chapter. The department shall
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automatically decertify a Montana capital company that is
assessed a penalty under 90-8-301(3).

{(3) As 1long as the department acts in gocecd faith, the
department and its employees and agents may not be held
civilly or criminally liable or liable upon their official
bonds for action taken under this section or for any failure
to act under it.

{4) A Montana capital company may apply to the
department for decertification.

{(S) The department has the power to decertify any

capital company not in compliance with this chapter.

{6) The department shall decertify a capital company

once the capital company has met the investment schedule

outlined in 90-8-301 and over 70% of the capital base of the

capital company has been invested in qualified investments

AND AFTER AT LEAST 5 YEARS HAVE ELAPSED SINCE THE DATE THE

CAPITAL COMPANY WAS QUALIFIED."

NEW SECTION. Section 12. Fees. The department may
charge fees commensurate with costs for the administration

of this chapter. FEES FOR THE ADMINISTRATION OF THIS CHAPTER

MUST BE ASSESSED TO EACH QUALIFIED MONTANA CAPITAL COMPANY

IN A RATIO PROPORTIONATE TO THE TAX CREDITS ALLOCATED TO THE

CAPITAL COMPANY DIVIDED BY THE TOTAL TAX CREDITS ALLOCATED

TC ALL QUALIFIED MONTANA CAPITAL COMPAKIES.

KEw SecTiON. SECTION 13. COORDINATION INSTRUCTION. IF
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HOUSE BILL NO. 863 IS PASSED AND APPROVED AND IF IT CONTAINS

NEW LANGUAGE REFERRING TQ THE BOARD, DEFINED AS THE BQARD OF

INVESTMENTS, THEN THE CODE COMMISSIONER IS INSTRUCTED TO

SUBSTITUTE THE TERM "DEPARTMENT", DEFINED AS THE DEPARTMENT

OF COMMERCE, FOR THE TERM "BOARD" IN HOUSE BILL NO. 863.

NEW SECTION. Seection 14. cCodification instruction.
{Section 12} is intended to be codified as an integral part
of Title 90, chapter 8, and the provisions of Title 90,
chapter 8, apply to [section 12}.

NEW SECTION. Section 15. Effective date. [This act] is

effective on passage and approval.

-End-
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