
HOUSE BILL NO. 901 

INTRODUCED BY BARDANOUVE, B. BROWN, CRIPPEN, KENNEDY, 
SVRCEK, HARPER, BRADLEY, KIMBERLEY, PAVLOVICH, MERCER, 
MAZUREK, VANVALKENBURG, WILLIAMS, JACOBSON, HALLIGAN 

FEBRUARY 16, 1991 

MARCH 13, 1991 

MARCH 14, 1991 

MARCH 16, 1991 

MARCH 18, 1991 

MARCH 19, 1991 

MARCH 20, 1991 

MARCH 21, 1991 

MARCH 22, 1991 

APRIL 5, 1991 

APRIL 8, 1991 

APRIL 9, 1991 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & ECONOMIC DEVELOPMENT. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

ON MOTION, CONSIDERATION PASSED. 

ON MOTION, CONSIDERATION PASSED. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 96; NOES, 2. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON TAXATION. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 45; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 



APRIL 11, 1991 

APRIL 12, 1991 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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INTRODUCED BY ,----J~_.l.Q..&.d:;;,.Lj,.JLL\~~¥-.J~!',,_+!!:1!]~~;::'.'.':~=~ 

L;;~-:?~-----..c:z-___. 
,,..,acdl. 11,_ iJ , ;;,,~ w. , ~~;:;,_1,_dOJ<-A BILL FOR T ITLED: /'AN!JT TO'GENERALJ,~ISE THE 

M<?Jl.:,~~A CAPITA OMPANY ACT; TRAN FERRI~ ADMINIST I r-OF 
f~i '~,tc.;. · -ro THE DEPARTMENT OF COMMERCE; EXPANDING THE 

DEFINITION OF QUALIFIED INVESTMENT; LIMITING TAX CREDITS 

UNDER THE ACT; PROVIDING FOR RECAPTURE OF TAX CREDITS UNDER 

THE ACT; PROVIDING FOR A LIMITATION ON INVESTMENTS TO 

PROMOTE DILIGENCE IN INVESTMENT DECISIONS; PROVIDING THE 

DEPARTMENT WITH PROPOSED INVESTMENT INFORMATION; PROVIDING 

FOR DECERTIFICATION FOR NONCOMPLIANCE; PROVIDING FOR 

DECERTIFICATION UPON MEETING AN INVESTMENT SCHEDULE AND 

HAVING 70 PERCENT OF THE INVESTMENT IN A QUALIFIED 

INVESTMENT; PROVIDING THE DEPARTMENT OF COMMERCE WITH THE 

AUTHORITY TO CHARGE FEES FOR ADMINISTRATION OF THE ACT; 

AMENDING SECTIONS 90-8-104, 90-8-105, 90-8-201, 90-8-202, 

90-8-203, 90-8-301, 90-8-303, 90-8-311, 90-8-312, 90-8-313, 

AND 90-8-321, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE. 0 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 90-8-104, MCA, is amended to read: 

•90-B-104. Definitions. As used in this chapter, unless 

the context requires otherwise, the following definitions 
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apply: 

t±+--ueeerdu-means-the-beerd-ef-investments-prev¼d~d-rer 

in-i!-15-1888. 

tit.ill "Capital base" means equity capital raised by a 

certified Montana capital company for which tax credits were 

claimed under this chapter. 

t-3t.ill 11 Certified Montana capital company" means: 

(a) a development credit corporation created pursuant 

to Title 32, chapter 4; or 

(b) a profit or nonprofit entity organized and existing 

under the laws of Montana, created for the purpose of making 

venture or risk capital available for qualified investments 

and that has been certified by the bear~ department. 

( 3) "Department" means the department_of c_ommerce. 

{4) "Montana business'' means a business which is 

located or principally based within Montana. 

(5) "Qualified investment" means an investment that 

does not violate any of the provisions of this chapter, does 

not displace other sources of equity or debt financing that 

are available to the project, and is: 

{a) a debt or equity financing of a Montana business 

that meets both of the following criteria: 

(i) the business is engaged in one or more of the 

following activities: 

(A) manufacturing; 
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(B) agricultural, fishery, or forestry production and 

processing: 

(C) mineral production and processing, except 

conventional oil and gas exploration; 

for 

(D) recognized nonfossil forms of energy generation as 

defined in 15-32-102; 

(E) transportation; 

{F) research and development of products or processes 

associated with any of the activities enumerated in (A) 

through (E) above; 

(G) wholesale or retail distribution activities for 

which products produced in Montana comprise 50% or more of 

the gross sales receipts; 

(H) any activity conducted in the state for which 50\ 

or more of the gross receipts are derived from the sale of 

products or services outside Montana; and 

(I) tourism: and 

(ii) the business is a small business as defined in 

rules adopted by the beard department; cc 

(b) a debt or equity financing of a business outside 

Montana if such investment is likely to produce a qualified 

investment in Montana, as long as such investment does not 

exceed 25% of the capital base of the capital company. 

(6) "Qualified Montana capital company" means a 

certified Montana capital company that has been designated a 

-3-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 18./ 2/'.JJ 

qualified capital company under the provisions of 90-8-202 

so that investors in the company may receive the tax credits 

authorized in 90-8-202. 11 

Section 2. Section 90-8-105, MCA, is amended to read: 

"90-8-105. Rulemaking. The beard department may adopt 

rules to implement the provisions of this chapter." 

Section 3. Section 90-B-201, MCA, is amended to read: 

"90-8-201. Certification of Montana capital companies. 

(1) From time to time the beard department shall certify 

Montana capital companies. A company seeking to be certified 

as a Montana capital company must make written application 

to the beard department on forms provided by the beard 

department. The application must contain the information 

required by 90-8-204 and such other information as the bear~ 

department requires. The application and certificate must 

specify the level of capitalization that the company expects 

to qualify for the tax credits provided for in 90-8-202. 

(2) The application must show that the applicant's 

purpose is to increase the general economic welfare of the 

state of Montana by: 

(a) making investment capital available to businesses 

in Montana; and 

(b) allowing for investment of up to 25%: of its capital 

base in businesses outside Montana if there is a substantial 

likelihood that such investment will produce a qualified 
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investment in Montana. 

(3) Certifiable applicants include but are not limited 

to local and community development corporations, small 

business administration 503 corporations, and small business 

investment companies. 

(4) Certification is a prerequisite to and must be 

completed before seeking designation as a qualified capital 

company. 11 

Section 4. Section 90-8-202, MCA, is amended to read: 

"90-8-202. Designation of qualified Montana capital 

companies -- tax credit. (1) The boa~d department shall 

designate as qualified Montana capital companies those 

certified companies that have been privately capitalized at 

a minimum level of $200,000. A certified company seeking 

designation as a qualified Montana capital company must make 

written application to the heard department on forms 

provided by the beard department. The application must 

contain the information required by 90-8-204 and such other 

information as the beard department requires. 

(2) (a) The total amount of tax credits authorized for 

a single qualified company may not exceed $1,500,000. In the 

event the capitalization of the company is later increased, 

the company may apply for authorization of additional tax 

credits within the foregoing limitation. 

(b) The total credits authorized for all companies may 
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not exceed a total of $1 million prior to June 30, 1985. The 

total credits authorized for all companies between July 1, 

1985, and June 30, 1987, may not exceed $1 million plus any 

portion of the $1 million available for authorization before 

June 30, 1985, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1987, and June 30, 1989, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1987, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1989, and June 30, 1991, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1989, that is allocated to qualified companies. 

(3) The credits shall be allocated to qualified 

companies in the order that completed applications for 

designation as qualified capital companies are received by 

the ~eerd department, and the beard department shall certify 

to each such company its appropriate allocation. 

(4) Investors in a qualified Montana capital company 

are entitled to the tax credits provided for in subsection 

(5). Funds invested in a certified company prior to 

designation as a qualified Montana capital company may, at 

the discretion of the investor, be placed in an escrow 

account in a Montana financial instit~tion pending 

designation of the company as a qualified Montana capital 
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company, 

(5) Subject to the provisions of subsections (2) and 

(8), an individu~l, small business corporation, partnership, 

trust, decedent 1 s estate, or corporate taxpayer that makes a 

capital investment in a qualified Montana capital company is 

entitled to a tax credit equal to 50% of the investment, up 

to a maximum credit for investments in all qualified Montana 

capital companies of $150,000 per taxpayer. The credit may 

be taken against the tax liability imposed on the investor 

pursuant to Title 15, chapter 30, 31, or 35. The credit for 

investments by a small business corporation electing to be 

taxed under 15-31-202 or a partnership may be claimed by the 

small business corporation shareholders or the partners. 

(6) The tax credit allowed under subsection (5) is to 

be credited against the taxpayer's income tax liability or 

coal severance tax liability for the taxable year in which 

the investment in a qualified Montana capital company is 

made. If the amount of the tax credit exceeds the 

taxpayer's tax liability for the taxable year, the amount of 

the credit which exceeds the tax liability may be carried 

back or carried forward in the following manner: 

(a) If the sum of the amount of credit for the current 

taxable year plus the amount of credit, if any, carried 

forward from a previous taxable year exceeds the taxpayer's 

tax liability for the current taxable year, ~he excess must 
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be carried back as a credit to the 3 preceding caxable years 

and, if the full credit remains unused, carried forward as a 

credit to the 15 succeeding taxable years. 

(b) The amount of unused credit must be used to offset 

the entire tax liability of each of the 18 taxable years, 

beginning with the earliest and commencing to the next 

succeeding year until the credit is exhausted. 

(7) The tax credit provided for in this section is 

available only to those taxpayers who invest in a qualified 

Montana capital company within 4 years of July 1, 1987. 

(8) An individual, small business corporation, 

partnership, or corporate taxpayer who obtains the tax 

credit allowed under subsection (5) may not obtain credits 

in excess of the $150,000 limit contained in subsection (5) 

by making investments as more than one entity. A partner or 

shareholder in a small business corporation may not obtain 

more than $150,000 in credits as an individual and as the 

partnership or small business corporation. A corporate 

taxpayer that obtains the maximum $150,000 credit may not 

obtain additional credits through investments by wholly 

owned subsidiaries or affiliates. 11 

Section 5. Section 90-8-203, MCA, is amended to read: 

"90-8-203. No recapture -- unqualified investments. ~r 

(1) Except as provided in subsection (2), if the amount 

invested by a taxpayer in a qualified Montana capital 

-8-
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company is not used by the company for qualified investments 

as provided in 90-8-301, the taxpayer is not subject to a 

recapture provision for 

the company is subject 

90-8-301(3). 

any tax credit claimed by him but 

to the penalty provided for in 

(2) If the amount invested by a taxpayer for which tax 

credits were claimed is ne.ver risked by the capital company 

for qualified investments as provided in 90-8-301, the tax 

credit received for that amount of the investment returned 

to the investor or subsequent entities having an interest in 

that investment is subject to recapture by the department of 

revenue from the taxpayer claiming the tax credit." 

Section 6. Section 90-8-301, MCA, is amended to read: 

"90-8-301. Qualified investments -- penalty 

extension permissible. (1) A qualified Montana capital 

company receiving investments for which a taxpayer has 

applied and received a tax credit must use its capital base 

to make qualified investments according to the following 

schedule: 

(a) at least 30% of its capital base raised through 

investments for which tax credits were taken within 3 years 

of the date on which the certified company was designated as 

a qualified capital company by the beaPd department and, in 

the case of capital raised by a qualified Montana capital 

company under an amended application for additional tax 
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credits filed after its initial designation as a qualified 

Montana capital company, at least 30% of its capital base 

raised through investments for which tax credits were taken 

within 3 years of the date on which the board ~artment 

approves the amended application; 

(bJ at least 50\ of its capital base raised through 

investments for which tax credits were taken within 4 years 

of the date on which the certified company was designated as 

a qualified capital company by the bea~d department and, in 

the case of capital raised by a qualified Montana capital 

company under an amended application for additional tax 

credits filed after its initial designation as a qualified 

Montana capital company, at least 50\ of its capital base 

raised through investments for which tax credits were taken 

within 4 years of the date on which the boaPd department 

approves the amended application: and 

(c) at least 70% of its capital base raised through 

investments for which tax credits were taken within 5 years 

of the date on which the certified company was designated as 

a qualified capital company by the ~oa~d department and, in 

the case of capital raised by a qualified Montana capital 

company under an amended application for additional tax 

credits filed after its initial designation as a qualified 

Montana capital company, at least 70% of its capital base 

raised through investments for which tax credits were taken 
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within 5 years of the date on which the boa~d ~artment 

approves the tmended application. 

(2) Following each annual examination, the eefflftl±ssioner 

e£--f±nancial--ift9~½~tt~±ons department shall notify the 

department of revenue of any companies that are not in 

compliance with this section. 

(3) A qualified Montana capital company that fails to 

make qualified investments pursuant to subsection (1) shall 

pay to the department of revenue a penalty equal to all of 

the tax credits allowed to the taxpayers investing in that 

company during that time period, with interest at 1\ a month 

from the date the tax credits were certified as allocated to 

the qualified Montana capital company. The department of 

revenue may abate the penalty if the capital company 

establishes reasonable cause for the failure to make 

qualified investments pursuant to subsection (1) and if the 

failure was not due to neglect on the part of the company. 

(4) The department of revenue may grant an extension of 

time in which to make qualified investments pursuant to 

subsection (1) upon application by a capital company showing 

reasonable cause for an extension. 

(5) The department of revenue shall deposit any amount 

received under this subsection to the credit of the state 

general fund. 

(6) An existing profitable business may be financed by 
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tax credit funds to the~xtent that the funq~ are used for 

expansion of the business. Only that portion of the 

financing used for the expansion of the business may be 

included in meeting the investment percentage criteria 

outlined in this section.'' 

Section 7 .. Section 90-8-303, MCA, is amended to read: 

"90-8-303. Conflict of interest. (1) tat-~he-members-of 

the-boardy-the-eelM\issioner-ef-fiftaneia¼-inst¼tttt¼eftS7-or--a 

bank--examiner--may--noe-have-a-moftetary-interest-in-or-be-a 

berrewer-frem-any-Mentana-cap~tal-eompany7--e¼eher--d¼reet¼y 

or-indireet¼-y-. 

t~t--~ftese--reserieeione--do--noe--prehibit--the--board, 

aetin9--ae--a--who¼e7-£rem-pttreftasing-debent~res-ieetted-by-a 

Montana-eap¼ta¼-eompany-. A capital company may not invest in 

any business venture in which the combined ownership of the 

business venture for all investors in the capital company 

exceeds 49\ at the time of the investment decision. 

(2) A member of the investment committee of a Montana 

capital company who has an interest in a venture that comes 

before the committee for a vote shall disclose such interest 

and abstain from voting on investment in the venture." 

Section 8. Section 90-8-311, MCA, is amended to read: 

"90-8-311. Legislative ~eview and oversight. The beerd 

department shall report on an annual basis to the revenue 

oversight committee of the legislature concerning Montana 

-12-
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capital companies." 

Section 9. section 90-8-312, MCA, is amended to read: 

•90-8-312. Investment reporting and recordkeeping. (1) 

Each qualified Montana capital company shall report to the 

bea~d department on a quarterly basis: 

(a) the name of each investor in the qualified Montana 

capital company who has applied for a tax credit: 

(b) the amount of each investor•s investment: aftd 

(C) the amount of the tax credit allowed to the 

investor and the date on which the investment was made: and 

(d) any other information determined by the department. 

(2) The boars department shall provide the information 

contained in subsection (1) to the department of revenue on 

a quarterly basis. 

(3) The bearft department shall provide each investor in 

a qualified Montana capital company with a certificate 

authorizing the tax credit, and the certificate shall be 

submitted with each tax return requesting a credit under 

90-8-202. 

(4) Each qualified Montana capital company shall report 

to the eeard department on a quarterly basis all qualified 

investments that the company has made. The eenrd ~artment 

shall share the information with the department of revenue, 

in order that the provisions of 90-8-301 may be complied 

with. 
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(SJ Each qualified Montana capital company shall report 

to the department all proposed investments for which tax 

credits will be claimed. The department shall determine 

whether the proposed investment is qualified under this 

chapter before the investment is made." 

Section 10. Section 90-8-313, MCA, is amended to read: 

•go-8-313. EJCamination. (l) At least once a year Che 

bank--exem%ne~~--e~ the department 0£-eofflffl.~ree shall examine 

the books and affairs of each Montana capital company. The 

examination must address the methods of operation and 

conduct of the business of the Montana capital company to 

determine if the company is abiding by the purposes of this 

chapter and that the funds received by the company have been 

invested within the time limits required for a qualified 

Montana capital company in 90-8-301. 

{2} The department 0£-eommere~ may examine under oath 

any of the officers, directors, agents, employees, or 

investors of a Montana capital company regarding the affairs 

and business of the company. The department of-eofflffleree may 

issue subpoenas and administer oaths. Refusal to obey such a 

subpoena may at once be reported to the district court of 

the district in which the company is located, and the court 

shall enforce obedience to the subpoena in the manner 

provided by law. 

{3) The cost of the annual review must be paid by each 

-14-
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Montana capital company in accordance with reasonable fees 

assessed by the department." 

Section 11. Section 90-8-321, MCA, is amended to read: 

"90-8-321. Decertification. (1) If the examination 

conducted pursuant to 90-8-313 discloses that a Montana 

capital company is not in compliance with the provisions of 

this chapter, the department e£-e0fflffleree may exercise any of 

the powers with regard to banks granted in Title 32, chapter 

1, part Sr and may seize the assets of the company and 

liquidate it. In the event of liquidation of the assets, any 

penalty imposed pursuant to 90-8-301 shall be included in 

the claims to be paid. 

(2) If in the discretion of the department er--eelM\eree 

the action allowed under subsection (1) is not required to 

protect the company's investors, the department may place 

the company on notice that it will lose its certification as 

a Montana capital company within a specified period of time 

if the company does not come into compliance with the 

provisions of this chapter. The department shall 

automatically decertify a Montana capital company that is 

assessed a penalty under 90-8-301(3), 

(3J As long as the department acts in good faith, the 

23 department and its employees and agents may not be held 

24 civilly or criminally liable or liable upon their official 

25 bonds for action taken under this section or for any failure 
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to act under it. 

(4) A Montana capital company may apply to the 

department for decertification. 

(5) The department has the .129.wer to decertifJI. anJI. 

capital company not in compliance with this chapter. 

(6) The department shall decertify a capital company 

once the capital company has met the investment schedule 

outlined in 90-8-301 and over 70% of the capital base of the 

capital company has been invested in qualified investments." 

NEW SECTION. Section 12. Fees. The 

charge fees commensurate with costs for the 

of this chapter. 

NEW SECTION. Section 13. Codification 

department may 

administration 

instruction. 

{Section 121 is intended to be codified as an integral part 

of Title 90, chapter 8, and the provisions of Title 90, 

chapter 8, apply to (section 121, 

NEW SECTION, Section 14. Effective date. (This act] is 

effective on passage and approval. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0901, as introduceQ. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act to generally revise the Montana Capital Company Act; transferring administration of the act to the Department of 
Commerce; expanding the definition of qualified investment; limiting tax credits under the act; providing for recapture of 
tax credits under the act; providing for a limitation on investments to promote dili3ence in investment decisions; providing 
the department with proposed investment information; providing for decertification upon meeting an investment schedule and 
having 70% of the investment in a qualified investment; providing the Department of Commerce with the authority to charge 
fees for administration of the act; amending existing statutes; and providing an immediate effective date. 

ASSUl1PTl()]'lS: 

1. The department will need a 1.00 FTE program specialist at grade 16/step 2 to administer the act. No FTE were hired by 
the Board of Investments or the Financial Institutions Division under the original act and current staff resources in 
those programs will continue to perform their other assigned duties. 

2. Bank examiners currently charge approximately $10,000 per year for the examination of existing capital companies. 

FISCAL IMPACT: 

Department of Commerce: 
Expenditures: 
FTE 
Personal Services 
Operating Costs 
Equipment 

Total 
Funding: 
State Special Revenue 

Revenues: 
CDBG Earmarked Special 

Revenue Fund (02) 

FY 92 
Current Lali Proposed Law 

0 1.00 
0 29,285 
0 10,100 
Q 3 000 
0 42,385 

0 42,385 

0 42,385 

;:Zei) Z~"Zd-91 
ROD SUNDSTED, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

FY 93 
Difference Current Law Proposed Law Difference 

1.00 0 1.00 1.00 
29,285 0 29,285 29,285 
10,100 0 10,100 10,100 

3 000 0 0 0 
42,385 0 39,385 39,385 

42,385 0 39,385 39,385 

42,385 0 39,385 39,385 

J-~J-°r 
DATE 

Fiscal Note for HB0901, as introduced ~ ctol 
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HOUSE BILL NO. 901 

INTRODUCED BY BARDANOUVE, B. BROWN, CRIPPEN, KENNEDY, 

SVRCEK, HARPER, BRADLEY, KIMBERLEY, PAVLOVICH, MERCER, 

MAZUREK, VANVALKENBURG, WILLIAMS, JACOBSON, ilALLIGAN 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

MONTANA CAPITAL COMPANY ACT: TRANSFERRING ADMINISTRATION OF 

THE ACT TO THE DEPARTMENT OF COMMERCE: EXPANDING THE 

DEFINITION OF QUALIFIED INVESTMENT: LIMITING TAX CREDITS 

UNDER THE ACT: PROVIDING PeR-REeAPTHRE-eP-TAM-eREB!~S--HHBER 

THB--AeT THAT INVESTORS ARE SUBJECT TO THE PENALTY FOR 

FAILURE TO MAKE QUALIFIED INVESTMENTS: PROVIDING FOR A 

LIMITATION ON INVESTMENTS TO PROMOTE DILIGENCE IN INVESTMENT 

DECISIONS: PROVIDING THE DEPARTMENT WITH PROPOSED INVESTMENT 

INFORMATION: PROVIDING FOR DECERTIFICATION FOR 

NONCOMPLIANCE; PROVIDING FOR DECERTIFICATION UPON MEETING AN 

INVESTMENT SCHEDULE ANS~ HAVING 70 PERCENT OF THE INVESTMENT 

IN A QUALIFIED INVESTMENT, AND HAVING BEEN A QUALIFIED 

MONTANA CAPITAL COMPANY FOR AT LEAST 5 YEARS FROM THE DATE 

OF QUALIFICATION; PROVIDING THE DEPARTMENT OF COMMERCE WITH 

THE AUTHORITY TO CHARGE FEES FOR ADMINISTRATION OF THE ACT; 

AMENDING SECTIONS 90-8-104, 90-8-105, 90-8-201, 90-8-202, 

90-8-203, 90-8-301, 90-8-303, 90-8-311, 90-8-312, 90-8-313, 

AND 90-8-321, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE." 
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BE l'r ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 90-8-104, MCA, is amended to read: 

"90-8-104. Definitions. As used in this chapter, unless 

the contexc requires otherwise, the following definitions 

apply: 

t¼t--~Beerd~-means-tfte-eea~d-0£-±~Te~tffl~ftts-proT±de~-fer 

±f'l-z-is-,sas. 

titl!.l 11 Capital base" means equity capital raised by a 

certified Montana capital company for which tax credits were 

claimed under this chapter. 

t3till "Certified Montana capital company" means: 

(a} a development credit corporation created pursuant 

to Title 32, chapter 4; or 

{b) a profit or nonprofit entity organized and existing 

under the laws of Montana, created for the purpose of making 

venture or risk capital available for q~alified investments 

and that has been cerLified by the eeard ~artment. 

(3) "Department" means the departm~nt of commerce. 

(-l) "M.ontana business'' means a business ~hich is 

located er principally based within Mcntana. 

{5) "Qualified investment" means an investment that 

does Eot violate any of the provisions of this chapter, does 

net d1.-;pl.1ct> :.Jthe!" sources :if equity or debt: :: 1nancing that 

are avai:_l:_~{?_le to the pro jec_t ~ and is: 
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(a) a debt or equity financing of a Montana business 

that meets both of the following criteria: 

(i) the business is engaged in one or more of the 

following activities: 

{A) manufacturing; 

{Bl agricultural, fishery, or forestry production 

processing; 

(C) mineral production and processing, except 

conventional oil and gas explorat~on; 

and 

for 

(D) recognized nonfossil forms of energy generation as 

defined in 15-32-102; 

(E) transportation; 

(F) research and development of products or processes 

associated with any of the activities enumerated in (A) 

through (E) above; 

(G) wholesale or retail distribution activicies for 

which products produced in Montana comprise 50% 8r more 

the gross sales receipts; 

(H) any activity conducted in the state for ~nich 

or more of the gross receipts are derived from the sale 

products or services outside Montana; and 

(I) tourism; and 

of 

SO% 

of 

(ii) the business is a small business as defined in 

rules adupted by the board department; o~ 

(b) a debt or equity financing of a business outside 
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Montana if such investment is likely to produce a qualified 

investment in Montana, as long as such investment does not 

exceed 25% of the capital base of the capital company; OR 

(C) A DEBT OR EQUITY FINANCING OF AN ACQUISITION OF A 

NON-MONTANA BUSINESS THAT WILL BE RELOCATED IN MONTANA. 

(6) "Qualified Montana capital company" means a 

certified Montana capital company that has been designated a 

qualified capital company under the provisions of 90-8-202 

so that investors in the company may receive the tax credits 

authorized in 90-8-202.'' 

Section 2. Section 90-8-105, MCA, is amended to read: 

•go-8-105. Rulemaking. The boara department may adopt 

rules to implement the provisions of this chapter." 

Section 3. Section 90-8-201, MCA, is amended to read: 

•9D-8-201. Certification of Montana capital companies. 

(1) Prom time to time the boe-re deoa-::.ment shall certify 

Montana capital companies. A company seeking to be certified 

as a Montana capital company must xake wricten application 

t:.o the eee:r-d department on forms pr·.:iv.J.ded by the bee-re: 

department. The application ~ust ccntain the information 

required by 90-8-204 and such other information as the board 

department requires. The application and certificate must 

specify the level of capitalization tr.at the company expects 

to qualify for the tax credits provided for in 90-8-202. 

(2) The application must show that the applicant's 
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purpose is to increase the general economic welfare of the 

state of Montana by: 

(a) making investment capital available to businesses 

in Montana: and 

(bl allowing for investment of up to 25% of its capital 

base in businesses outside Montana if there is a substantial 

likelihood that such investment will produce a qualified 

investment in Montana. 

{3} Certifiable applicants include but are not limited 

to Local and community development corporations, small 

business administration 503 corporations, and small business 

investment companies. 

{4) Certification is a prerequisite to and must be 

completed before seeking designation as a qualified capital 

company." 

Section 4. Section 90-8-202, MCA, is amended to read: 

"90-8-202. Designation 

I 1) 

of qualified 

The boaf'c3: companies -- tax credit. 

designate as qualified Montana capital 

Montana capital 

deEartment shall 

companies those 

certified companies that have been privately capitalized at 

a minimum level of $200,000. A certified company seeking 

designation as a qualified Montana capital company must make 

written application to the board department on forms 

provided by the ~earc3: department. The application must 

contain the information required by 90-8-20~ and such other 
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information as the boaf'd department requires. 

{2) (a} The total amount of tax credits authorized for 

a single qualified company may not exceed $1,500,000. In the 

event the capitalization of the company is later increased, 

the company may apply for authorization of additional tax 

credits within the foregoing limitation. 

(b) The total credits authorized for all companies may 

not exceed a total of $1 million prior to June 30, 1985. The 

total credits authorized for all companies between July 1, 

1985, and June 30, 1987, may not exceed $1 million plus any 

portion cf the $1 ~illicn available for authorizatic~ befcre 

June 30, 1985, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1987, and June 30, 1989, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1987, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1989, and June 30, 1991, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1989, that is allocated to qualified companies. 

(3) The credits shall be allocated to qualified 

companies in the order that completed applications for 

designation as qualified capital companies are received by 

the board department, and the boaf'd department shall certify 

to each such compd11y its appropriate allocation. 
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(4} Investors in a qualified Montana capital company 

are entitled to the tax credits provided for in subsection 

l 5). Funds invested in a certified company prior to 

designation as a qualified Montana capital company may, at 

the discretion of the investor, be placed in an escrow 

account in a Montana financial institution pending 

designation of the company as a qualified Montana capital 

company. 

(5) Subject to the provisions of subsections (2) and 

(8), an individual, small business corporatior., partnership, 

trust, decedent's estate, or corporate taxpayer that makes a 

capital investment in a qualified Montana capital company is 

entitled to a tax credit equal to 50% of the investment, up 

to a maximum credit for investments in all qualified Montana 

capital companies of $150,000 per taxpayer. The credit may 

be taken against the tax liability imposed on the investor 

pursuant to Title 15, chapter 30, 31, or 35. The credit for 

investments by a small business corporation electing to be 

taxed under 15-31-202 or a partnership may be claimed by the 

small business corporation shareholders or the partners. 

(6) The tax credit allowed under subsection (5) is ~o 

be credited dgainst the taxpayer's income tax liability er 

coal severance tax liability for the taxable year in which 

the investment in a qualified Montana capital company 1s 

made. If the amoun: of the tax ~redit exceeds tne 
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taxpayer's tax liability for the taxable year, the amount of 

the credit which exceeds the tax liability may be carried 

back or carried forward in the following manner: 

(a) If the sum of the amount of credit for the current 

taxable year plus the amount of credit, if any, carried 

forward from a previous taxable year exceeds the taxpayer's 

tax liability for the current taxable year, the excess must 

be carried bacK as a credit ta the 3 preceding taxable years 

and, if the full credit remains unused, carried forward as a 

credit to the 15 succeeding taxable years. 

(b) The amount of unused credit must be used to offset 

the entire tax liability of each of the 18 taxable years, 

beginning with the earliest and commencing to the next 

succeeding year until the credit is exhausted. 

(7) The tax credit provided for in this section is 

available only to those taxpayers who invest in a qualified 

Montana capital company within 4 years of July 1, 1987. 

(8) An individual, small business corporation, 

partnership, or corporate taxpayer who obtains the tax 

credit d~l~wed under subsection (5) may not obtain credits 

in excess of the $150,000 limit contained in subsection (5) 

by making investments as more than one entity. A partner or 

shareholder in a small business corporation may not obtain 

more than $150,000 in credits as an individual and as the 

pdrtnership o: small business corporat18n. A corporate 
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taxpayer that obtains the maximum $150,000 credit may not 

obtain additional credits through investments by wholly 

owned subsidiaries or affiliates.•• 

Section 5. Section 90-8-203, MCA, is amended to read: 

"90-8-203. No recapture -- unqualified investments. f£ 

t¼J-Exeept-a9-pro~ided-ift-9ttb9eetioft-fit,-±£ IF the amount 

invested by a taxpayer in a qualified Montana capital 

company is not used by the company for qualified investments 

as provided in 90-8-301, the taxpayer is not subject to a 

recapture provision for any tax credit claimed by him but 

the ee~pa~y INVESTOR is subject to the penalty provided for 

in 90-8-301(3). 

t~t--Ti--efte-amottne-in•ested-br-a-taxpayer-£0~-whteh-tax 

eredits-were-e±a±med-±~-"ever-r±s~ed-by-the-eap±tal--eompany 

for--gtte±±Eied--±nvestments-as-prev±ded-±n-98-8-38½,-t"e-te~ 

ered±t-reee±ved-fer-tftat-amettnt-0£-the--±nve~tffleftt--retttrned 

to-the-±nve9ter-or-9ttb9egttent-ent¼t±es-hav~ng-an-±nterest-±~ 

thet-tnvestment-±s-stt8jeet-to-reeaptttre-by-the-department-of 

re~entte-from-the-taxpayer-e±a±m±ng-the-tax-ered±to" 

Section 6. Section 90-8-301, MCA, is amended to read: 

"90-8-301. Qualified investments penalty 

extension permissible. (1) A qualified Montana capital 

company receiving investments for which a taxpayer has 

applied and received a tax credit must use its capital base 

to make qualified investments according to the following 
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schedule: 

{a) at least 30% of its capital base raised through 

investments for which tax credits were taken within 3 years 

of the date on which the certified company was designated as 

a qualified capital company by the ~oard department and, in 

the case of capital raised by a qualified Montana capital 

company under an amended application for additional tax 

credits filed after its initial designation as a qualified 

Montana capital company, at least 30\ of its capital base 

raised through invest~ents for which tax credits were taken 

within J years of the date on which the board ~artment 

approves the amended application; 

(b) at least 50% of its capital base raised through 

investments for which tax credits were taken within 4 years 

of the date on which the certified company was designated as 

a qualified capital company by the eoerd department and, in 

the case of capital raised by a qualified Montana capital 

company under an amended application for additional tax 

credits filed after its initial designation as a qualified 

Montana capital company, at least 50\ of its capital base 

raised through investments for which tax ccedits were taken 

within 4 years of the date on which the bea~O ~artment 

approves the amended application; and 

{c} dt least 70% of its capital base raised through 

investments for which tax credits were taken within 5 years 
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of the date on w~ich the certified company was designated as 

a qualified capital company by the beard department and, in 

the case of capital raised by a qualified Montana capital 

company under an amended application for additional tax 

credits filed after its initial designation as a qualified 

Montana capital company, at least 70\ of its capital base 

raised through investments for which tax credits were taken 

within 5 years of the date on which the bea~d ~artment 

approves the amended application. 

( 2) Fol lowing each annua::. examination, the ~o~.1:~~'i~!"UH" 

e£--f¼nane¼a¼--¼~~t±tttt¼ene department shall notify the 

department of revenue of any companies that are not in 

compliance with this section. 

(3) ~ INVESTORS IN A qualified Montana capital company 

that fails to make qualified investments pursuant to 

subsection (1) shall pay to the department of revenue a 

penalty equal to all of the tax credits allowed to the 

tsxpsye~~ INVESTORS investing in that company dur:ng :hat 

time period, with interest at 1% a month from the date the 

tax credits were certified as allocated to the qualified 

Montana capital company. The department of revenue may abate 

the penalty if the INVESTORS OR capital company establishes 

reasonable cause for the failure to make qualified 

investments pursuant to subsection (1) and if the failure 

was not due to neglect on the part of the company. 

-11- HB 901 

1 

2 

3 

4 

5 

6 

7 

8 

9 

lJ 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0901/02 

{4) The department of revenue may grant an extension of 

time in which to make qualified investments pursuant to 

subsection (1) upon application by a capital company showing 

reasonable cause for an extension. 

(5) The department of revenue shall deposit any amount 

received under this subsection to the credit of the state 

general fund. 

fil An A CAPITAL COMPANY MAY INVEST TAX CREDIT FUNDS IN 

AN existing profitable business m8y--be--£¼naneed-by-tax 

e~en¼t-ftt~~s-to-the-extent-tftat-t"e--r~nds--are ONLY IF A 

SUBSTANTIAL PORTION OF THE INVESTMENT IS TO BE used for 

expansion of the business. en¼y--that--portion--0£---~fte 

E*naneing--ased--£0~--t"e--expafts¼en--ef-tbe-b~siness-may-be 

ine¼ttded-±n-meet±ng THE DEPARTMENT MAY LIMIT THE AMOUNT OF 

THE INVESTMENT TO BE COUNTED TOWARD the investment 

percentage criteria ottt~±ned SET FORTH in this section TO 

THE AMOUNT TO BE USED FOR THE EXPANSION OF THE BUSINESS." 

Section 7. Section 90-8-303, MCA, is amended to read: 

"90-8-303. Conflict of interest. (1) tat-~he-members-0£ 

the--bee~d,-the-eommissioner-o£-£~naneia¼-inst±ttttions,-or-a 

bank-examiner-fflay-ftet-kave-a-fflonetary-interest-in--o~--ee--a 

eerrower--£rom--any-Menten8-edpi~a¼-eompany,-either-direet½y 

e,r,-i:nd±reeti:y.-

tftt--~ne~e--~estriet±ons--do--not--p,r,e"ieit--~"e--eoard, 

oetinq-as-a-w"o½e,-i,r,om-pttreho~in9-debenttt,r,es--i~Stled--by--a 
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Men~ens-eap~~a~-eempany• A capital company may not invest in 

any business venture in which the combined ownership of the 

business ven~ure for all investors in the capital company 

exceeds 49% at the time of the investment decision. 

(2) A member of the investment committee of a Montana 

capital company who has an interest in a venture that comes 

before the committee for a vote shall disclose such interest 

and abstain f.:om voting on investment in the venture." 

Section 8. Section 90-8-311, MCA, is amended to read: 

wgo-8-311. Legislative review and oversight. The b~~~~ 

department shall report on an annual basis to the revenue 

oversight committee of the legislature concerning Montana 

capital companies. 11 

Section 9. Section 90-8-312, MCA, is amended to read: 

"90-8-312. Investment reporting and reco~dkeeping. (l) 

Each qualified Montana capital company shall report 

beard de£artment on a quarterly basis: 

to the 

(a) the name of each investor in the qualified Montana 

capital company who has applied for a tax credit: 

{b) the amount of each investor's investment; and 

(c) the amount of t~e tax credit allowed to the 

investor and the date on which the investment was made; and 

{d) any other information determined by the department. 

(2) The Ooara department shall provide the information 

contained ir. subsection (1) to the department of revenue on 
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a quarterly basis. 

(3) The boe~d department shall provide each investor in 

a qualified Montana capital company with a certificate 

authorizing :he tax credit, and the certificate shall be 

submitted ~ith each tax return requesting a credit under 

90-8-202. 

(4) Each qualified Montana capital company shall report 

to the board department on a quarterly basis all qualified 

investments that the company has made. The beard department 

shall share the information wich the department of revenue, 

in order that the provisions of 90-8-301 may be complied 

with. 

(5) Each qualified Montana capital company shall report 

to the department all proposed investments Eer-whieh-~ex 

eredt~~-will-be-c¼atmedo-~he TO BE MADE FROM ITS CAPITAL 

BASE. THE CAPI'TAL COMPANY MAY NOT MAKE THE PROPOSED 

INVESTMENT UNLESS THE department ~~all-de~ermtne DETERMINES, 

WITHIN 10 DAYS OF SUBMISSION OF A REPORT SATISFACTORY TO THE 

DEPARTMENTL whether THAT the proposed investment is 

qualified under this chapter be~ore-the-±n~e~tment-±~-made." 

Section 10. Section 90-8-313, MCA, is amended to read: 

"90-8-313. Examination. (1) At least once a year ~he 

bank-examiner~-or the department of-eeffl.ffle~~e shall examine 

t11e books and affairs of each Montana capit.al company. The 

exam1nat10n must address the methods of operation and 
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conduct of the ~usiness of the Montana capital company to 

determine if the company is abiding by the purposes of this 

chapter and that the funds received by the company have been 

invested within the time limits required for a qualified 

Montana capital company in 90-8-301. 

(2) The department of-eoffl!lleree may examine under oath 

any of the officers, directors, agents, employees, or 

investors of a Montana capital company regarding the affairs 

and business of the company. The department of-eOfflffleree may 

issue subpoenas and administer oaths. Refusal to obey such a 

subpoena may at once be reported to the district court of 

the district in which the company is located, and the court 

shall enforce obedience to the subpoena in the manner 

provided by law. 

(3) The cost of the annual review must be paid by each 

Montana capital company in accordance with reasonable fees 

assessed by the department." 

Section 11. Section 90-8-321, MCA, is amended to read: 

"90-8-321. Decertification. ( l I If the examination 

conducted pursuant to 90-8-313 discloses that a Montana 

capital company is not in compliance with the provisions of 

this chapter, the department 0£-eofflffl.e~ee may exercise any of 

the powers with regard to banks granted in ?itle 32, chapter 

1, part 5, and may seize the assets of the company and 

liquidate 1t. I11 the event of liquidation of the assets, any 
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penalty imposed pursuant to 90-8-301 shall be included in 

the claims to be paid. 

(2) If in the discretion of the department ef-eeffllfte~ee 

the action allowed under subsection (1) is not required to 

protect the company's investors, the department may place 

the company on notice that it will lose its certification as 

a Montana capital company within a specified period of time 

if the company does not come into compliance with the 

provisions of this chapter. The department shall 

automatically decertify a Montana capital company that 

assessed a penalty under 90-8-301(3). 

is 

{3) As long as the department acts in good faith, the 

department and its employees and agents may not be held 

civilly or criminally liable or liable upon their official 

bonds for action taken under this section or for any failure 

to act under it. 

(4) A Montana capital company may apply 

department for decertification. 

to the 

(5) The department has the power to decertify any 

capital company not in compliance with this chapter. 

(6) The department shall decertify a capital company 

once the capital company has met the investment schedule 

outlined in 90-8-301 and over 70% of the capital base of the 

capital company has been invested in qualified investments 

AND AFTER AT LEAST 5 YEARS HAVE ELAPSED SINCE THE DATE THE 
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CAPITAL COMPANY WAS QUALIFIED." 

NEW SECTION. Section 12. Fees. The 

HB 0901/02 

department may 

3 charge fees commensurate with costs for the administration 

4 

5 

6 
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8 
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10 

11 
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13 

of this chapter. FEES FOR THE ADMINISTRATION OF THIS CHAPTER 

MUST BE ASSESSED TO EACH QUALIFIED MONTANA CAPITAL COMPANY 

IN A RATIO PROPORTIONATE TO THE TAX CREDITS ALLOCATED TO THE 

CAPITAL COMPANY DIVIDED BY THE TOTAL TAX CREDITS ALLOCATED 

TO ALL QUALIFIED MONTANA CAPITAL COMPANIES. 

NEW SECTION. Section 13. Codification instruction. 

(Section 12] is intended to be codified as an integral part 

of T!tle 90, chapter 8, and the provisions of Title 90, 

chapter 8, apply to (section 12). 

NEW SECTION. Section 14. Effective date. (This act] is 

14 effective on passage and approval. 

-End-
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HOUSE BILL NO. 901 

INTRODUCED BY BARDANOUVE, B. BROWN, CRIPPEN, KENNEDY, 

SVRCEK, HARPER, BRADLEY, KIMBERLEY, PAVLOVICH, MERCER, 

MAZUREK, VANVALKENBURG, WILLIAMS, JACOBSON, HALLIGAN 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

MONTANA CAPITAL COMPANY ACT; TRANSFERRING ADMINISTRATION OF 

THE ACT TO THE DEPARTMENT OF COMMERCE; EXPANDING THE 

DEFINITION OF QUALIFIED INVESTMENT; LIMITING TAX CREDITS 

UNDER THE ACT: PROVIDING P8R-RBeAP~BRB-BP-~AH-eRBBt~S--HNBBR 

~HB--Ae~ THAT INVESTORS ARE SUBJECT TO THE PENALTY FOR 

FAILURE TO MAKE QUALIFIED INVESTMENTS; PROVIDING FOR A 

LIMITATION ON INVESTMENTS TO PROMOTE DILIGENCE IN INVESTMENT 

DECISIONS; PROVIDING THE DEPARTMENT WITH PROPOSED INVESTMENT 

INFORMATION; PROVIDING FOR DECERTIFICATION FOR 

NONCOMPLIANCE; PROVIDING FOR DECERTIFICATION UPON MEETING AN 

INVESTMENT SCHEDULE ANBL HAVING 70 PERCENT OF THE INVESTMENT 

IN A QUALIFIED INVESTMENT, AND HAVING BEEN A QUALIFIED 

MONTANA CAPITAL COMPANY FOR AT LEAST 5 YEARS FROM THE DATE 

OF QUALIFICATION; PROVIDING THE DEPARTMENT OF COMMERCE WITH 

THE AUTHORITY TO CHARGE FF.ES FOR ADMINISTRATION OF THE ACT; 

AMENDING SECTIONS 90-8-104, 90-8-105, 90-8-201, 90-8-202, 

90-8-203, 90-8-301, 90-8-303, 90-8-311, 90-8-312, 90-8-313, 

AND 90-8-321, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE." 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 90-8-104, MCA, is amended to read: 

"90-8-104. Definitions. As used in this chapter, unless 

the context requires otherwise, the following definitions 

apply: 

tit--uBeardD-m@ane-the-&eerd-er-i"•@s~m~nt9-p~evided-fer 

±ft-r-ts-teee7 

tit.ill "Capital base" means equity capital raised by a 

certified Montana capital company for which tax credits were 

claimed under this chapter. 

t3till .. Certified Montana capital company" means: 

(a) a development credit corporation created pursuant 

to Title 32, chapter 4; or 

{b) a profit or nonprofit entity organized and existing 

under the laws of Montana, created for the purpose of ~aK1ng 

venture or risk capital available for qualified investments 

and that has been certified by the board department. 

(3) "Department" means the department of commerce. 

(4) "Montana busin~ss'' means a business which is 

located or principally based within Montana. 

(5) "Qualified investment" means an investment that 

does not violate any of the provisions of this chapter, does 

~9t displace other sources of equity or debt financing that 

are available to the ~ect, and is: 
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(a) a debt or equity financing of a Montana business 

that meets both of the following criteria: 

(i) the business is engaged in one or more of the 

following activities: 

{A) manufacturing; 

(B) agricultural, fishery, or forestry prcduction and 

processing; 

(C) mineral production and processing, except 

conventional oil and gas exploration; 

(D) recognized nonfossil forms of energy generation 

defined in 15-32-102; 

(E) transportation; 

for 

as 

(F) research and development of products or processes 

associated with any of the activities enumerated in (A) 

through (E) above; 

(G) wholesale or retail distribution activities for 

which products produced 1n Montana comprise 50\ or more of 

the gcoss sales receipts; 

(H) any activity conducted in the state for which 501 

or more of the gross receipts are derived from the sale of 

products or services outside Montana: and 

(I) tourism; and 

(ii) the business is a small business as defined in 

rules adopted by the eea~d department; or 

(b) a debt or equity financing of a business outside 
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Montana if such investment is likely to produce a qualified 

inuestment in Montana, as long as such investment does not 

exceed 25\ of the capital base of the capital company; OR 

(C) A DEBT OR EQUITY FINANCING OF AN ACQUISITION OF A 

NON-MONTANA BUSINESS THAT WILL BE RELOCATED IN MONTANA. 

(6) 11 Qualified Montana capital company 11 means a 

certified Montana capital company that has been designated a 

qualified capital company under the provisions of 90-8-202 

so that investors in the company may receive the tax credits 

authorized in 90-8-202." 

Section 2. Section 90-8-105, MCA#' is amended to read: 

•90-a-1os. Ruleaaking. The beard department may adopt 

rules to implement the provisions of this chapter." 

Section 3. Section 90-8-201, MCA, is amended to read: 

•90-a-201. Certification of Montana capital coapanies. 

(1) From time to time the boerd department shall certify 

Montana capital companies. A company seeking to be certified 

as a Montana capital company must make written application 

to the board department on forms provided by the eoaPd 

department. The applicat i,:rn must contain the information 

required by 90-8-204 and such other information as the board 

department requires. The application and certificate must 

specify the level of capitalization that the company expects 

to qualify for the tax credits provided for in 90-8-202. 

(2) The application must show that the applicant's 
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purpose is to increase the general economic welfare of the 

state of Montana by: 

(a) making investment capital available to businesses 

in Montana: and 

(b) allowing for investment of up to 25\ of its capital 

base in businesses outside Montana if there is a substantial 

likelihood that such investment will produce a qualified 

investment in Montana. 

(3) Certifiable applicants include but are not limited 

to local a~d community development corporations, small 

business administration 503 corporations, and small business 

investment companies. 

(4) Certification is a prerequisite to and must be 

completed before seeking designation as a qualified capital 

company." 

Section 4. Section 90-8-202, MCA, is amended to read: 

"90-8-202. Designation 

( 1) 

of qualified 

The boar-d companies -- tax credit. 

designate as qualified Montana capital 

Montana capital 

degartment shall 

companies those 

certified companies that have been privately capitalized at 

a minimum level of $200,000. A certified company seeking 

designation as a qualified Montana capital company must make 

written application to the beerd department on forms 

provided by the bo8rd department. The application must 

contain the information required by 90-8-204 and such other 
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information as the board department requires. 

(2) (a) The total amount of tax credits authorized for 

a single qualified company may not exceed $1,500,000. In the 

event the capitalization of the company is later increased, 

the company may apply for authorization of additional tax 

credits within the foregoing limitation. 

{b) The total credits authorized for all companies may 

not exceed a total of Sl million prior to June 30, 1985. The 

total credits authorized for all companies between July 1, 

1985, and June 30, 1987, may not exceed $1 million plus any 

portion of the $1 million available for authorization before 

June 30, 1985, that is allocated to qualified companies. The 

total credits authorized for all companies bet~een July 1, 

1987, and June 30, 1989, may not exceed$] million plus any 

portion of the credits available for authorization before 

June 30, 1987, that is allocated to qualif~ed ccmpa~ies. The 

total credits authorized for all companies betwee~ Ju:y 1, 

1989, and June JO, 1991, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1989, that is allocated to qualified companies. 

(3) The credits shall be allocated to qualified 

cumpanies in the order that completed applications for 

designation ds qualified capital companies are received by 

the board ~~-_p~_rtme!',_t., and the bi:ia-rd department shall certify 

to edch such compa11y its appropriate allocation. 

-6- HB 901 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0901/02 

(4) Investors in a qualified Montana capital company 

are entitled to the tax credits provided for in subsection 

( 5). Funds in·ested in a certified company prior to 

designation as a qualified Montana capital company may, at 

the discretion of the investor, be placed in an escrow 

account in a Montana financial institution pending 

designation of the company as a qualified Montana capital 

company. 

(5) Subject to the provisions of subsections (2) and 

(8), an individual, small business corporation, partnership, 

trust, decedent's estate, or corporate taxpayer that makes a 

capital investment in a qualified Montana capital company is 

entitled to a tax credit equal to 50\ of the investment, up 

to a maximum credit for investments in all qualified Montana 

capital companies of $150,000 per taxpayer. The credit may 

be taken against the tax liability imposed on the investor 

pursuant to Title 15, chapter JO, 31, or 35. The credit for 

investments by a small business corporation electing to be 

taxed under 15-31-202 or a partnership may be claimed by the 

small business corporation shareholders or the partners. 

(6) The tax credit allowed under subsection 15) is to 

be credited against the taxpayer's income tax liability or 

coal severance tax liability for the taxable year in which 

the investment in a qualified Montana capital company 1s 

made. If the amount of the tax credit exceeds the 
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taxpayer•s·tax liability for the taxable year, the amount of 

the credit which exceeds the tax liability may be carried 

back or carried forward in the following manner: 

(a) If the sum of the amount of credit for the current 

taxable year plus the amount of credit, if any, carried 

forward from a previous taxable year exceeds the taxpayer's 

tax liability for the current taxable year, the excess must 

be carried back as a credit to the 3 preceding taxable years 

and, if the full credit remains unused, carried forward as a 

credit to the 15 succeeding taxable years. 

(b) The amount of unused credit must be used to offset 

the entire tax liability of each of the 18 taxable years, 

beginning with the earliest and commencing to the next 

succeeding year until the credit is exhausted. 

(7) The tax credit provided for in this section is 

available only to those taxpayers who invest in a qualified 

Montana capital company within 4 years of July 1, 1987. 

(8) An individual, small business corporation, 

partnership, or corporate taxpayer who obtains the tax 

credit allowed under subsection (5) may not obtain credits 

in excess of the Sl50~000 limit contained in subsection (5) 

by making investments as more than one entity. A partner or 

shareholder in a small business corporation may not obtain 

more than S150,000 in credits as an individual and as the 

partnership or small business corporation. A corporate 
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taxpayer that obtains the maximum $150,000 credit may not 

obtain additional credits through investments by wholly 

owned subsidiaries or affiliates." 

Section 5. Section 90-8-203, MCA, is amended to read: 

•go-8-203. No recapture -- unqualified investments. T£ 

ttt-Bxeep~-as-pr0Tided-in-sabseetion-tit7-if IF the amount 

invested by a taxpayer in a qualified Montana capital 

company is not used by the company for qualified investments 

as provided in 90-8-301, the taxpayer is not subject to a 

recapture provision for any tax credit claimed by him but 

the eompany INVESTOR is subject to the penalty provided for 

in 90-8-301(3). 

tit--1£--the-amo~nt-in•ested-by-a-ta~paye~-fer-whteh-tex 

ered±ts-we~e-e¼e¼med-±s-"ever-rtsked-by-the-eepital--cempany 

Eor--gttalirtee--±nvestments-es-pro•±ded-±n-96-8-38¼T-the-~a~ 

ered~t-~eee±Yed-tor-thet-amottnt-0E-t"e--±nve9tment--ret~rned 

to-the-±nvestor-or-sttbsegttent-ent±t±e9-ha•±ng-an-±ntere9t-¼n 

that-±n•e~tment-±s-~ttbjeet-to-reeeptttre-&y-tne-department-of 

reventte-rrom-the-taxpayer-cla¼m±ng-tne-tax-ered±t•" 

Section 6. Section 90-8-301, MCA, is amended to read: 

"90-8-301. Qualified investments penalty 

eztension permissible. (1) A qualified Montana capital 

company receiving investments for which a taxpayer has 

applied and received a tax credit must use its capital base 

to make qualified investments according to the following 
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schedule~ 

{a) at least 30\ of its capital base raised through 

investments for which tax credits were taken within 3 years 

of the date on which the certified company was designated as 

a qualified capital company by the board department and, in 

the case of capital raised by a qualified Montana capital 

company under an amended application for additional tax 

credits filed after its initial designation as a qualified 

Montana capital company, at least 30\ of its capital base 

raised through investments for which tax credits were taken 

within 3 years of the date on which the &ea~e ~artment 

approves the amended application; 

(b) at least 50% of its capital base raised through 

investments for which tax credits were taken within 4 years 

of the date on which the certified company was designated as 

a qualified capital company by the board department and, in 

the case of capital raised by a qualified Montana capital 

company under an amended application for additional tax 

credits filed after its initial designation as a qualified 

Montana c~pital company, at least 50% of its capital base 

raised through investments for which tax credits were taken 

within 4 years of the date on which the boere ~artment 

approves the amended application; and 

(cl Jt least 70\ of its capital base raised through 

1nvestme11ts for which tax credits were taken within 5 years 
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of the date on which the certified company was designated as 

a qualified capital company by the board department and, in 

the case of cap tal raised by a qualified Montana capital 

company under an amended application for additional tax 

credits filed after its initial designation as d qualified 

Montana capital company, at least 70\ of its capital base 

raised through investments for which tax credits were taken 

within 5 years of the date on which the board ~artment 

approves the amended application. 

(2) Following each annual examination, the eofflffliseioner 

er--fiftane¼a½--ine~i~tteiene department shall notify the 

department of revenue of any companies that are not in 

compliance with this section. 

(3) A INVESTORS IN A qualified Montana capital company 

that fails to make qualified investments pursuant to 

subsection (1) shall pay to the department of revenue a 

penalty equal to all of the tax credits allowed to the 

taxpayer9 INVESTORS investing in that company during that 

time period, with interest at l;, a month from the date the 

tax credits were certified as allocated to the qualified 

Montana capital company. The department of revenue may abate 

the penalty if the INVESTORS OR capital company establishes 

reasonable cause for the failure to make qualified 

investments pursuant to subsection (1) and if the failure 

was not due to neglect on the part of the company. 
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(4) The department of revenue may grant an ~xtension of 

time in which to make qualified investments pursuant to 

subsection 11) upon application by a capital company showing 

reasonable cause for an extension. 

{5) The department of revenue shall deposit any amount 

received under this subsection to the credit of the state 

general fund. 

ill An A CAPITAL COMPANY MAY INVEST TAX CREDIT FUNDS IN 

AN existing profitable business may--be--f½"a"eed-by-~ax 

ered½t-fttnde-te-the-ex~en~-that-the--fands--are ONLY IF A 

SUBSTANTIAL PORTION OF THE INVESTMENT IS TO BE used for 

expansion of the business. 0fliy--tha~--pert½e"--er---the 

f½ftafteiftg--ttsed--for--the--expansien--of-the-basinees-May-be 

ine¼aded-in-meeting THE DEPARTMENT MAY LIMIT THE AMOUNT OF 

THE INVESTMENT TO BE COUNTED TOWARD the investment 

percentage criteria ettt¼i"ed SET FORTH in this section TO 

THE AMOUNT TO BE USED FOR THE EXPANSION OF THE BUSINESS." 

Section 7. Section 90-8-303, MCA, is amended to read: 

•90-8-303. Conflict of interest. (1) tat-The-mefflber9-0£ 

the--board,-the-eeffllftiss¼ofte~-ef-f¼ftafte¼a¼-¼ns~¼ttttiens7-er-e 

beftk-exaffliner-fflay-fte~-have-a-ffleftetary-in~ere9t-in--er--be--a 

berrewer--freM--a~y-MeftCana-eapita±-eompany7-either-direetiy 

or-ind±reet¼yT 

tbt--~hese--restriet¼ons--do--not--prehibi~--the--boar~T 

ae~ing-a~-a-w~oieT-Erem-pttreha9¼nq-d@beftture9--isetted--by--a 
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Mon~efte-eap~ta¼-eempany7 A capital company may not invest in 

any business venture in which the combined ownership of the 

business venture for all investors in the capital company 

exceeds 49\ at the time of the investment decision. 

(2) A member of the investment committee of a Montana 

capital company who has an interest in a venture that comes 

before the committee for a vote shall disclose'such interest 

and abstain from voting on investment in the-venture.•• 

Section 8. Section 90-8-311, MCA, is amended to read: 

•go-8-311. Legislative review and oversight. The boa~d 

department shall report on an annual basis to the revenue 

oversight committee of the legislature concerning Montana 

capital companies." 

Section 9. Section 90-8-312, MCA, is amended to read: 

"90-8-312. Investment reporting and recordkeeping. (1) 

Each qualified Montana capital company shall report to 

eeftre deEa~tment on a quarterly basis: 

the 

(a) the name of each investor in the qualified Montana 

capital company who has applied for a taK credit; 

(b) the amount of each investor's investment; ""d 

(c) the amount of the tax credit allowed to the 

investor and the date on which the investment was made; and 

(d) any other information determined by the department. 

{2) The board department shall provide the information 

contained in subsection (1) to the department of revenue on 

-1]- HB 901 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0901/02 

a quarterly basis. 

(3) The board department shall provide each investor in 

a qualified Montana capital company with a certificate 

authorizing the taK credit, and the certificate shall be 

submitted with each tax return requesting a credit under 

90-8-202. 

(4) Each qualified Montana capital company shall report 

to the boa~d department on a quarterly basis all qualified 

investments that the company has made. The board ~artment 

shall share the information with the department of revenue, 

in order that the provisions of 90-8-301 may be complied 

with. 

(5) Each qualified Montana capital company shall report 

to the department all proposed investments £or-which-tax 

eredit~-will-b~-elstmed,-The TO BE MADE FROM ITS CAPITAL 

BASE. THE CAPITAL COMPANY MAY NOT MAKE THE PROPOSED 

INVESTMENT UNLESS THE department !!!he:¼±-det!!rl"l't~r,e DETER~_INES, 

WITHIN 10 DAYS OF SUBMISSION OF A REPORT SATISFACTORY TO ·rHE 

DEPARTMENTL w"ether THAT the proposed investment is 

qualified under this ch~~~ befet"e-the-tnve!'lt:11'\@l"l:C'-i!l-lftftde • ., 

Section 10. Section 90-8-313, MCA, is amended to read: 

"90-8-313. E~amination. {l) At least once a year t"e 

bank-~xamtner!!!-0£ the department 0£-eo~~eree shall examine 

the books ~1nd affairs of each Montana capital company. 'T'he 

examination must address the methods of operation and 
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conduct of the business of the ~ontana capital company to 

d@termine if the company is abiding by the purposes of this 

chapter and that :he funds received by the company have been 

invested within the time limits required for a qualified 

Montana capital company in 90-8-301. 

(2) The department er-eelftffle~ee may examine under oath 

any of the officers, directors, agents, employees, or 

investors of a Montana capital company regarding the affairs 

and business of the company. The department er-eeMJ11ere@ may 

issue subpoenas and administer oaths. Refusal to obey such a 

subpoena may at once be reported to the district court of 

the district in which the company is located, and the court 

shall enforce obedience to the subpoena in the manner 

provided by law. 

(3) The cost of the annual review must be paid by each 

Montana capital company in accordance with reasonable fees 

assessed by the department.'' 

Section 11. Section 90-8-321. MCA, is amended to read: 

"90-8-321. Decertification. ( l I If the examination 

conducted pursuant to 90-8-313 discloses that a Montana 

capital company is not in compliance with the provisions of 

this chapter, the department or-eofflJ\'\eree may exercise any of 

the powers with regard to banks granted in Title 32, chapter 

1, part 5, and may seize th@ assets oE the company and 

liquidate it. In the event of liquidation of the assets, any 
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penalty imposed pursuant to 90-8-301 shall be in~luded in 

the claims to be paid. 

(2) tf in the discretion of the department ef-eelllifl@ree 

the action allowed under subsection (l} is not required to 

protect the company's investors, the department may place 

the company on notice that it will lose its certification as 

a Montana ea~ital company withirt a specified period of time 

if the company does not come into compliance with the 

provlsiohs of this chapter. The department shall 

automatically decertify a Montana capital company that is 

assessed a penalty under 90-8-301{3). 

(3) As long as the department acts in good faith, the 

department and its employees and agents may not be held 

civilly or criminally liable or liable upon their official 

bonds for action taken under this section or foe any failure 

to act under it. 

(4) A Montana capital company may apply 

department far decertification. 

to the 

(5) The department has the power to decertify any 

ca~company not in compliance with this chapter. 

(6) The department shall decertify a capital company 

once the capital company has met the investment schedule 

outlined in 90-8-301 and over 70\ of the capital base of the 

capital company has been invested in qualified investments 

AND AFTER AT LEAST 5 YEARS HAVE ELAPSED SINCE THE DATE THE 
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CAPITAL COMPANY WAS QUALIFIED.'" 

NEW SECTION. Section 12. Fees. The department may 

charge fees commensurate with costs for the administration 

of this chapter. FEES FOR THE ADMINISTRATION OF THIS CHAPTER 

MUST BE ASSESSED TO EACH QUALIFIED MONTANA CAPITAL COMPANY 

IN A RATIO PROPORTIONATE TO THE TAX CREDITS ALLOCATED TO THE 

CAPITAL COMPANY DIVIDED BY THE TOTAL TAX CREDITS ALLOCATED 

TO ALL QUALIFIED MONTANA CAPITAL COMPANIES. 

NEW SECTION. Section 13. Codification instruction. 

10 [Section 12] is intended to be codified as an integral part 

11 of Title 90, chapter 8, and the provisions of Title 90, 

12 chapter 8, apply to [section 12]. 

13 NEW SECTION. Section 14. Effective date. [This act l is 

14 effective on passage and approval. 

-End-
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SENATE STARDING COHHITTEB REPORT 

HR. PRCSIDENT, 

Page 1 of 2 
April 5, 1991 

We, your coamittee on Taxation having had under consideration 
House 8111 No. 901 (third reading copy -- blue), respectfully 
report that House Bill No. 901 be amended and as so amended be 
concurred in, 

1. Title, line 11. 
Strike' "THE" 
Insert1 '"A" 
Following, "PENALTY" 
Insert, • UNDER CERTAIN CONDITIONS," 

2. Page 2, line 25. 
Following, "project" 
Inserts "unless the department determines that the investment 

furthers the purposes of this chapter" 

3. Page 9, line 5. 
Following1 "invest■ents" 

Inserts •-- penalty" 

4, Page 9, line 6. 
Following, "tt" 
Insert 1 • ( 1)" 

5. Page 9, line 11. 
Strike, "INVESTOR" 
Insert, "company" 

6. Page 9. 
Following, line 19 
Insert1 "(2) If a capital company does not invest its capital 

base in accordance with 90-8-301 and has paid or otherwise 
distributed funds to an investor or subsequent holder of the 
invest■ent, the department of revenue may recover from the 
person receiving the distributed funds a penalty in an 
amount not to exceed the lesser of, 

{a) the amount of the tax credit received by the 
original investor: or 

(b) the amount of funds paid or otherwise distributed 
to the investor or the subsequent holder of the investment. 
Dividends or distributions made in accordance with 
applicable law ■ay not be included in the amount specified 
in this subsection (b) unless the capital company has not 
invested its capital base in accordance with 90-8-301," 

721518SC.5Ji 

7. Page 11, line 14. 
Strike, "INVESTORS IN A" 
Insert, "A" 

8. Page 11, line 22. 
Strike, "INVESTORS OF" 

9. Page 17. 
Following, line 8 

Page 2 of 2 
April 5, 1991 

Insertz "NEW SECTION. Section 13. Coordination instruction. If 
House Bill No. 863 is passed and approved and if it contains 
new language referring to the board, defined as the board of 
investments, then the code commissioner is instructed to 
substitute the term hdepartment•, defined as the department 
of commerce, for the term •board• in House Bill No. 863.· 

Renumber, subsequent sections 

1-1-, Lrt;--c1) 
~~Coord. 

@ t~C :3.:'fo 
Sec. of Senate 

Signed 1 /KP- A/ 4@7~ ~ 
JL"~~~ u_,,£~- ~ i--~-

SENATE 
146 'l•I 
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BOUSE BILL NO. 901 

INTRODUCED BY BARDANOUVE, B. BROWN, CRIPPEN, KENNEDY, 

SVRCEK, HARPER, BRADLEY, KIMBERLEY, PAVLOVICH, MERCER, 

MAZUREK, VANVALKENBURG, WILLIAMS, JACOBSON, HALLIGAN 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

MONTANA CAPITAL COMPANY ACT; TRANSFERRING ADMINISTRATION OF 

THE ACT TO THE DEPARTMENT OF COMMERCE; EXPANDING THE 

DEFINITION OF QUALIFIED INVESTMENT; LIMITING TAX CREDITS 

UNDER THE ACT; PROVIDING P8R-RBeAP~BRB-8P-~AH-eREBITS--l!NBER 

THE--Ae~ THAT INVESTORS ARE SUBJECT TO THB A PENALTY, UNDER 

CERTAIN CONDITIONS, FOR FAILURE TO MAKE _QUALIFIED 

INVESTMENTS; PROVIDING FOR A LIMITATION ON INVESTMENTS TO 

PROMOTE DILIGENCE IN INVESTMENT DECISIONS; PROVIDING THE 

DEPARTMENT WITH PROPOSED INVESTMENT INFORMATION; PROVIDING 

FOR DECERTIFICATION FOR NONCOMPLIANCE; PROVIDING FOR 

DECERTIFICATION UPON MEETING AN INVESTMENT SCHEDULE ANBL 

HAVING 70 PERCENT OF THE INVESTMENT IN A QUALIFIED 

INVESTMENT, AND HAVING BEEN A QUALIFIED MONTANA CAPITAL 

COMPANY FOR AT LEAST 5 YEARS FROM THE DATE OF QUALIFICATION; 

PROVIDING THE DEPARTMENT OF COMMERCE WITH THE AUTHORITY TO 

CHARGE FEES FOR ADMINISTRATION OF THE ACT; AMENDING SECTIONS 

90-8-104, 90-8-105, 90-8-201, 90-8-202, 90-8-203, 90-8-301, 

90-8-303, 90-8-311, 90-8-312, 90-8-313, AND 90-8-321, MCA; 

AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 90-8-104, MCA, is amended to read: 

•90-8-104. Definitions. As used in this chapter, unless 

the context requires otherwise, the following definitions 

apply: 

t¼t--~Boar~~-m~n~~-~~~-eoard-oE-iftYestmen~s-provided-Eor 

±n-~-15-1888~ 

ti!t1.!l 11 Capital base" means equity capital raised by a 

certified Montana capital company for which tax credits were 

claimed under this chapter. 

t37.ill "Certified Montana capital company" means: 

(a) a development credit corporation created pursuant 

to Title 32, chapter 4: or 

{b) a profit or nonprofit entity organized and existing 

under the laws of Montana, created for the purpose of making 

venture or risk capital available for qualified investments 

and that has been certified by the board ~artment. 

( 3) "Department" means the department of commerce. 

( 4) "Montana business" means a business which is 

located or principally based within Montana. 

(5) "Qualified investment'' means an investment that 

does not violate any of the provisions of this chapter, does 

not displace ocher so~rces of equity or debt fi~anc1ng that 

are available to the ~ect UNLESS THE DEPARTMENT 

-2- HB 901 
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DETERMINES THAT THE INVESTMENT FURTHERS THE PURPOSES OF THIS 

CHAPTER, and is: 

(a) a debt or equity financing of a Montana business 

that meets both of the following criteria: 

{i) the business is engaged in one or more of the 

following activities: 

(A) manufacturing: 

(B) agricultural, fishery, or forestry production and 

processing; 

(CJ mineral production and processing, except 

conventional oil and gas exploration; 

for 

(D) recognized nonfossil forms of energy generation as 

defined in 15-32-102: 

(E) transportation: 

(F) research and development of products or processes 

associated with any of the activities enumerated in (A) 

through (E) above; 

(G) wholesale or retail distribution activities for 

which products produced in Montana comprise 501 or more of 

the gross sales receipts; 

{H) any activity conducted in the state for which 501 

or more of the gross receipts are derived from the sale of 

products or services outside Montana; and 

I I) tou:r ism; and 

{ii) the business is a small business as Jefined in 
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rules adopted by the beard department: or 

(b) a debt or equity financing of a business outside 

Montana if such investment is likely to produce a qualified 

investment in Montana, as long as such investment does not 

exceed 25% of the capital base of the capital company; OR 

(CJ A DEBT OR EQUITY FINANCiNG OF AN ACQUISITION OF A 

NON-MONTANA BUSINESS THAT WILL BE RELOCATED IN MONTANA. 

(6) "Qualified Montana capital company" means a 

certified Montana capital company that has been designated a 

qualified capital company under the provisions of 90-8-202 

so that investors in the company may receive the tax credits 

authoriz.ed in 90-8-202. 11 

Section 2. Section 9D-8-105, MCA, is amended to read: 

"90-8-105. Rulesakin<J. The board department may adopt 

rules to implement the provisions of this chapter." 

Section 3. Section 90-8-201, MCA, is amended to read: 

•90-e-201. Certification of Montana capital companies. 

(1) From time to time the board department shall certify 

Montana capital companies. A company seeking to be certified 

as a Montana capital company must make written application 

to the hoard department on forms provided by the beard 

department. The application must contain the information 

required by 90-8-204 and such other information as the beard 

24 department requires. The application and certificate must 

2S specify the level of capitalization that the company expects 
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to qualify for the tax credits provided for in 90-8-202. 

12) The application must show that the applicant's 

purpose is to increase the general economic welfare of the 

state of Montana by: 

(a) making investment capital available to businesses 

in Montana; and 

(b) allowing for investment of up to 25\ of its capital 

base in businesses outside Montana if there is a substantial 

likelihood that such investment will produce a qualified 

investment in Montana. 

(3) Certifiable applicants include but are not limited 

to local and community development corporations, small 

business administration 503 corporations, and small business 

investment companies. 

(4) Certification is a prerequisite to and must be 

completed before seeking designation as a qualified capital 

company." 

Section 4. Section 90-8-202, MCA, is amended to read: 

"90-8-202. Designation of qualified Montana capital 

companies taz credit. (1) The ~oard ~artment shall 

designate as qualified Montana capital companies those 

certified companies that have been privately capitalized at 

a minimum level of $200,000. A certified company seeking 

designation as a qualified ~ontana capital company mt1st ma~e 

written application to the ~ea~d ~artment on forms 
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provided by the board department. The application must 

contain the information required by 90-8-204 and such other 

information as the board department requires. 

(2) (a) The total amount of tax credits authorized for 

a single qualified company may not exceed $1,500,000. In the 

event the capitalization of the company is later increased, 

the company may apply for authorization of additional tax 

credits within the foregoing limitation. 

(b) The total credits authorized for all companies may 

not exceed a total of $1 million prior to June 30, 1985. The 

total credits authorized for all companies between July 1, 

1985, and June 30, 1987, may not exceed $1 million plus any 

portion of the $1 million available for authorization before 

June 30, 1985, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1987, and June 30, 1989, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1987, that is allocated to qualified companies. The 

total credits authorized for all companies between July 1, 

1989, and June 30, 1991, may not exceed $3 million plus any 

portion of the credits available for authorization before 

June 30, 1989, that is allocated to qualified companies. 

(3) The credits shall be allocated to qualified 

companies 1n the order thac c~mpleted applications for 

designation a~ qudlified capita~ companies are received by 
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the heard department, and the bear~ department shall certify 

to each such company its appropriate allocation. 

(4) Investors in a qualified Montana capital company 

are entitled to the tax credits provided for in subsection 

( 5 I. Funds invested in a certified company prior to 

designation as a qualified Montana capital company may, at 

the discretion of the investor, be placed in an escrow 

account in a Montana financial institution pending 

designation of the company as a qualified Montana capital 

company. 

(5) Subject to the provisions of subsections (2) and 

(8), an individual, small business corporation, partnership, 

trust, decedent 1 s estate, or corporate taxpayer that makes a 

capital investment in a qualified Montana capital company is 

~ntitled to a tax credit equal to 50\ of the investment, up 

to a maximum credit for investments in all qualified Montana 

capital companies of $150,000 per taxpayer. The credit may 

be taken against the tax liability imposed on the investor 

pursuant to Title 15, chapter 30, 31, or 35. The credit for 

investments by a small business corporation electing to be 

taxed under 15-31-202 or a partnership may be claimed by the 

small business corporation shareholders or the partners. 

(6) The tax credit allowed under subsection (5) is to 

be credited against the taxpayer's income tax liability or 

coal severance tax liability for tne taxable year in which 
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the investment in a qualified Montana capital company is 

made. If the amount of the tax credit exceeds the 

taxpayer's tax liability for the taxable year, the amount of 

the credit which exceeds the tax liability may be carried 

back or carried forward in the following manner: 

(a} If the sum of the amount of credit for the current 

taxable year plus the amount of credit, if any, carried 

forward from a previous taxable year exceeds the taxpayer's 

tax liability for the current taxable year, the excess must 

be carried back as a credit to the 3 preceding taxable years 

and, if the full credit remains unused, carried forward as a 

credit to the 15 succeeding taxable years. 

(b) The amount of unused credit must be used to offset 

the entire tax liability of each of the 18 taxable years, 

beginning with the earliest and commencing to the next 

succeeding year until the credit is exhausted. 

(7) The tax credit provided for in this section is 

available only to those taxpayers who invest in a qualified 

Montana capital company within 4 years of July l, 1987. 

I 8) An individual, small business corporation, 

partnership, or corporate taxpayer who obtains the tax 

credit allowed under subsection (5) may not obtain credits 

in excess of the $150,000 limit contained in subsection (5) 

by mdking investments as more than one entity. A partner ot 

shareholder in a small business corporation may not obtain 
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more than $150,000 in credits as an individual and as the 

partnership or small business corporation. A 

taxpayer that obtains the maximum $150,000 credit 

obtain additional credits through investments 

owned subsidiaries or affiliates." 

corporate 

may not 

by wholly 

Section 5. Section 90-8-203, MCA, is amended to read: 

*90-8-203. No recapture -- unqualified investments 

PENALTY.!£ ill t¼t-Bxe~pe-as-prev*ded-¼ft-9ttbsee~teft-f~t,-i£ 

IF the amount invested by a taxpayer in a qualified Montana 

capital company is not used by the company for qualified 

investments as provided in 90-8-301, the taxpayer is not 

subject to a recapture provision for any tax credit claimed 

by him but the eempany ~NVBS~8R COMPANY is subject to the 

penalty provided for in 90-8-301(3). 

t~t--Yf-the-amettnt-¼ftvestee-ey-e-taxpayer-rer-whieh--tax 

ered±ts--were-e¼aimed-±s-never-risked-by-the-eepita¼-eompany 

ror-qtta¼±~ied-investme~ts-as-provided-in-98-8-38¼,--the--tax 

ered±t--reeeived--for-that-amettnt-e£-the-±nvestment-retttrned 

to-the-±nvestor-or-sttbsegaent-entities-hav±ng-an-±nterest-in 

that-inveetment-±s-sttb;eet-te-reeaptttre-by-the-department-0£ 

reventte-rrem-the-taxpayer-e¼a±m±ng-the-tax-eredit• 

(2) IF A CAPITAL COMPANY DOES NOT INVEST ITS CAPITAL 

BASE IN ACCORDANCE WITH 90-8-301 AND HAS PAID OR OTHERWISE 

DISTRIBUTED FUNDS TO AN INVESTOR OR SUBSEQUENT HOLDER OF "rHE 

INVESTMENT~ THE DEPARTMENT OF REVENUE MAY RECOVER FROM THE 
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PERSON RECEIVING THE DISTRIBUTED FUNDS A PENALTY IN AN 

AMOUNT NOT TO EXCEED THE LESSER OF: 

(A) THE AMOUNT OF THE TAX CREDIT RECEIVED BY THE 

ORIGINAL INVESTOR; OR 

(B) THE AMOUNT OF FUNDS PAID OR OTHERWISE DISTRIBUTED 

TO THE INVESTOR OR THE SUBSEqUENT HOLDER OF THE INVESTMENT. 

DIVIDENDS OR DISTRIBUTIONS MADE IN ACCORDANCE WITH 

APPLICABLE LAW MAY NOT BE INCLUDED IN THE AMOUNT SPECIFIED 

IN THIS SUBSECTION (B) UNLESS THE CAPITAL COMPANY HAS NOT 

INVESTED ITS CAPITAL BASE IN ACCORDANCE WITH 90-8-301." 

Section 6. Section 90-8-301, MCA, is amended to cead: 

"90-8-301. Qualified investments 

extension permissible. (1) A qualified 

company receiving investments for which 

penalty 

Montana capital 

a taxpayer has 

applied and received a tax credit must use its capital base 

to make qualified investments according to the following 

schedule: 

(a) at least 30% of its capital base raised through 

investments for which tax credits were taken within 3 years 

of the date on which the certified company was designated as 

a qualified capital company by the boarO department and, in 

the case of capital raised by a qualified Montana capital 

company under an amended application for additional tax 

credits filed 3tter its ini~ial designation as d qualified 

Montana capital company, at least 30% of its capital base 
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raised through investments for which tax credits were taken 

within 3 years of the date on which the bca~d ~rtment 

approves the amended application; 

(b} at least 501 of its capital base raised through 

investments for which tax credits were taken within 4 years 

of the date on which the certified company was designated as 

a qualified capital company by the beard department and. in 

the case of capital raised by a qualified Montana capital 

company under an amended application for additional tax 

credits filed after its initial designation as a qualified 

Montana capital company, at least 50% of its capital base 

raised through fnvestments for which tax credits were taken 

within 4 years of the date on which the beard ~artment 

approves the amended application; and 

(c) at least 70\ of its capital base raised through 

investments for which tax credits were taken within 5 years 

of the date on which the certified company was designated as 

a qualified capital company by the eeara department and, in 

the case of capital raised by a qualified Montana capital 

company under an amended application for additional tax 

credits filed after its initial designation as a qualified 

Montana capital company, at least 70\ of its capital base 

raised through investments for which tax credits were taken 

within 5 years of the date on which the boe~d ~arLment 

approves the amended application. 
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(2) Following each annual examination, the ee-¼ss¼oner 

e~---r¼nane±a¼--inseiCttC¼ens department shall notify the 

department of revenue of any companies that are not in 

compliance with this section. 

(3) A rNVBSi'eRS--£H--A ~ qualified Montana capital 

company that fails to make qualified investments pursuant to 

subsection (1) shall pay to the department of revenue a 

penalty equal to all of the tax credits allowed to the 

ea~payers INVESTORS investing in that company during that 

time period, ~ith interest at 1\ a month from the date the 

tax credits were certified as allocated to the qualified 

Montana capital company. The department of revenue may abate 

the penalty if the ~NYESlf8RS-9R capital company establishes 

reasonable cause for the failure to make qualified 

investments pursuant to subsection (l) and if the failure 

was not due to neglect on the part of the company. 

(4) The department of revenue may grant an extension of 

time in which to make qualified investments pursuant to 

subsection (1) upon application by a capital company showing 

reasonable cause for an extension. 

(5) The depactment of revenue shall deposit any amount 

received under this subsection to the credit of the state 

general fund. 

ill An A CAPITA~ COMPANY MAY INVEST TAX CREDIT FUNDS IN 

AN existing profitable business fflay--e~--f~~aneed--by--tsx 
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ereait--!ttnds--to--tfte--extent--that-the-fttnds-are ONLY IF A 

SUBSTANTIAL PORTION OF THE INVESTMENT IS TO B~ used for 

ex,E!lns i.9n of the business. en¼y--that--portion--er--the 

finaneing-ttsed-£or-the-expansion--ef--the--bttsiness--may--he 

±fteittded--±ft--meetiftg THE DEPARTMENT MAY LIMIT THE AMOUNT OF 

THE INVESTMENT TO BE COUNTED TOWARD the investment 

percentage criteria out¼±ned SET FORTH in this section TO 

THE AMOUNT TO BE USED FOR THE EXPANSION OF THE BUSINESS." 

Section 7. Section 90-8-303, MCA, is amended to read: 

•90-8-303. Conflict of interest. {l) tat-~he-members-of 

the-board7-the-eoauaissioner-ef-~inaneia¼-instittttiens,-or--a 

bank--examiner--may--not-ha•e-a-menetary-interest-in-er-be-a 

eerrever-froa-any-Montana-eapita¼-eempany,--either--diree~¼y 

er-¼ndireet¼y-:-

tbt--~hese--~es~~¼etions--de--net--p~ohibit--tfte--beard, 

aee¼n~--as--e--whe¼e,-f~em-pttrehas±ng-deeen~tt~es-±sstted-ey-e 

Montane-eapita¼-cempany~ A capital company may not invest in 

any business venture in which the combined ownership of the 

business venture for all investors in the capital company 

exceeds 49\ at the time of the investment decision. 

(2) A member of the investment committee of a Montana 

capital company who has an interest in a venture that comes 

before the committee for a vote shall disclose such interest 

and abstain from voting on investment in the venture." 

Section 8. Section 90-8-311, MCA, is amended to read: 
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•90-8-lll. Legislative review and oversight. The eeard 

department shall report on an annual basis to the revenue 

oversight committee of the legislature concerning Montana 

capital companies." 

Section 9. Section 90-8-312, MCA, is amended to read: 

•90-8-312. Investment reporting and recordkeeping. (1) 

Each qualified Montana capital company shall report to the 

board department on a quarterly basis: 

(a) the name of each investor in the qualified Montana 

capital company who has applied for a tax credit; 

(b) the amount of each investor's investment; and 

(c) the amount of the tax credit allowed to the 

investor and the date on which the investment was made; and 

(d) any other information determined by the department. 

(2) The beard department shall provide the information 

contained in subsection (1) to the department of revenue on 

a quarterly basis. 

{3) The ~e8rd department shall provide each investor in 

a qualified Montana capital company with a certificate 

authorizing the tax credit, and the certificate shall be 

submitted with each tax return requesting a credit under 

90-8-202. 

(4} Each qualified Montana capital company shall report 

~o the boe~d department on a quar:e~ly Casis all qualified 

investments that the company has made. The eeard ~artment 
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shall share the information with the department of revenue, 

in order that the provisions of 90-8-301 may be complied 

with. 

(5) Each qualified Montana capital company shall report 

to the department all proposed investments fer-w~¼eft-~ax 

eredits-wi¼l-be-e¼aiaedT-~he TO SE MADE FROM ITS CAPITAL 

~~E. THE CAPITAL COMPANY MAY NOT MAKE THE PROPOSED 

INVESTMENT UNLESS THE department sha¼¼-determine DETERMINES, 

WITHIN 10 DAYS OF SUBMISSION OF A REPORT SATISFACTORY TO THE 

OEPARTMENTL whether THAT the proposed investment is 

qualified under this chaoter De~ere-~he-¼ftvestmeftt-~s-made.• 

Section 10. Section 90-8-313, MCA, is amended to read: 

•go-8-313. Ezaaination. (1) At least once a year ~he 

bank-examiners-e! the department ef-eeffllftere~ shall examine 

the books and affairs of each Montana capital company. The 

examination must address the methods of operation and 

conduct of the business of the Montana capital company to 

determine if the company is abiding by the purposes of this 

chapter and that the funds received by the company have been 

invested within the time limits required foe a qualified 

Montana capital company in 90-8-301. 

(2) The department 0£-eornmeree may examine under oath 

any of the officers, directors, agents, employees, or 

investors of a Montana capital company regarding the affairs 

and business of the company. The department ef-eommerce may 
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issue subpoenas and administ~r oaths~ Refusal to obey such a 

subpoena may at once be reported to the district court of 

the district in which the company is located, and the court 

shall enforce obedience to the subpoena in the manner 

provided by law~ 

[3) The cost of the annual review must be paid by each 

Montana capital company in accordance with reasonable fees 

assessed by the department." 

Section 11. Section 90-8-321, MCA, is amended to read: 

"90-8-321. Decertification. (l) If the examination 

conducted pursuant to 90-8-313 discloses that a Montana 

capital company is not in compliance with the provisions of 

this chapter, the department of-cellllfteree may exercise any of 

the powers with regard to banks granted in Title 32, chapter 

1, part 5, and may seize the assets of the company and 

liquidate it. In the event of liquidation of the assets, any 

penalty imposed pursuant ta 90-8-301 shall be included in 

the claims to be paid. 

(2) If in the discretion of the department of-ce11U11.eree 

the action allowed under subsection {l) is not required to 

protect the company's investors, the department may place 

the company on notice that it will lose its certification as 

a Montana capital company within a specified period of time 

if the company does not come into compliance with the 

provisions of this chapter. The department shall 
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automatically decertify a Montana capital company that is 

assessed a penalty under 90-8-301(3), 

(3) As long as the department acts in good faith, the 

department and its employees and agents may not be held 

civilly or criminally liable or liable upon their official 

bonds for action taken under this section or for any failure 

to act under it. 

(4} A Montana capital company may apply 

department for decertification. 

to the 

(5) The department has the power to decertify any 

capital company not in compliance with this chapter. 

(6} The department shall decertify a capital company 

once the capital company has met the investment schedule 

outlined in 90-8-301 and over 70% of the capital base of the 

capital company has been invested in qualified investments 

AND AFTER AT LEAST 5 YEARS HAVE ELAPSED SINCE THE DATE THE 

CAPITAL COMPANY WAS QUALIFIED," 

NEW SECTION, Section 12. Fees. The department may 

charge fees commensurate with costs for the administration 

of this chapter, FEES FOR THE ADMINISTRATION OF THIS CHAPTER 

MUST BE ASSESSED TO EACH QUALIFIED MONTANA CAPITAL COMPANY 

IN A RATIO PROPORTIONATE TO THE TAX CREDITS ALLOCATED TO THE 

23 CAPITAL COMPANY DIVIDED BY THE TOTAL TAX CREDITS ALLOCATED 

24 

25 

TO ALL QUALIFIED MONTANA CAPITAL COMPANIES. 

NEW SECTION. SECTION 13. COORDINATION INS·l'RUCTION. IF 
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HOUSE BILL NO. 863 IS PASSED AND APPROVED AND IF IT CONTAINS 

NEW LANGUAGE REFERRING TO THE BOARD, DEFINED AS THE BOARD OF 

INVESTMENTS, THEN THE CODE COMMISSIONER IS INSTRUCTED TO 

SUBSTITUTE THE TERM "DEPARTMENT", DEFINED AS THE DEPARTMENT 

OF COMMERCE, FOR THE TERM "BOARD" IN HOUSE BILL NO, 863. 

NEW SECTION. Section 14. Codification instruction. 

{Section 121 is intended to be codified as an integral part 

of Title 90, chapter 8, and the provisions of Title 90, 

chapter 8, apply to (section 12}. 

NEW SECTION. Section 15. Effective date. [This act) is 

effective on passage and approval. 

-End-
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