
HOUSE BILL 889 

Introduced by O'Keefe, et al. 

2/15 
2/15 
1/16 
2/16 
2/21 
2/22 
3/08 
3/21 

4/03 

Introduced 
Referred to Natural Resources 
First Reading 
Fiscal Note Requested 
Fiscal Note Received 
Fiscal Note Printed 
Hearing 
Committee Report--Bill Passed as 

Amended 
2nd Reading Do Pass as Amended 

Motion Failed 



• 

52nd Legislature LC 0856/01 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

,7 C- HILL NO. t tr 
,--,--, ' /! - - ;,r-­

INTRODUCEO BY :.,/,,,,, ! ,,, '- , 
, ....... , <..,.' 

{f_,:ftw/t,,--, / 7"":''-i__ I 

A/ BILL. FOR. AJl AC'.f. /4.r, I.TLED: " ':~,, '/h ,;,or,lh (~~,.;:.,.J-.=t'"' 
METAL M~~ON LA' 

l'/A'-IER RESOURCES AND~~R' 

kATEi'1RESOURCES AND BENEFICIAL USES OF 

> I / 

c~~;,e?~ 
~~ :C.>'i'Jn,-(-'., 
., ,:/2 -z,;C!' :f,_-c:_, ),f 
LACEMENT OF 

WATER THAT ARE 

DIMINISHED OR DEGRADED BY PERMITTED MINING OPERATIONS; 

ESTABLISHING A WATER RESTORATION AND REPLACEMENT FINANCIAL 

ASSURANCE REQUIREMENT; ESTABLISHING ADMINISTRATIVE 

PROCEDURES; REVISING MANDAMUS PROCEDURES; PROVIDING FOR 

REVOCATION OF PERM.ITS; AMENDING SECTIONS 82-4-301, 82-4-302, 

82-4-303, 82-4-311, 82-4-321, 82-4-322, 82-4-323, 82-4-335, 

82-4-337, 82-4-339, 82-4-340, 82-4-341, 82-4-351, 82-4-352, 

82-4-353, 82-4-354, 82-4-355, 82-4-360, AND 82-4-362, MCA; 

AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN 

APPLICABILITY DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill to 

provide guidance to the department of state lands for the 

adoption of rules to establish requirements for the content 

of water protection plans, interpret the definition of 

beneficial uses of water, define the types of department 

expenses that may be included in calculating the water 
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resources assessment fee, and define the terms and 

conditions of financial assurance mechanisms. 

The department shall adopt rules that define the 

specific subjects, types of data, and level of water 

monitoring that an applicant for an operating permit must 

include in the 2-year baseline study of water resources, 

hydrology, and beneficial uses within a water protection 

area. The information collected by the applicant must be 

sufficient to allow the department to assess the cumulative 

impacts of the proposed operations upon the hydrology, 

quantity, and quality of water resources and upon beneficial 

uses in the water protection area. The department's rules 

must also identify the specific types of analyses an 

applicant must prepare in order to provide an adequate 

assessment of the consequences of proposed mining operations 

on water resources and beneficial uses, the potential for 

restoration or replacement of water resources and beneficial 

uses that may be diminished or degraded by the proposed 

operations, and the estimated costs of restoration and 

replacement of the water resources and beneficial uses. 

The department's rules must define the characteristics 

of significant aesthetic values and significant wildlife 

habitat that are defined in [section 3} as beneficial uses 

of water resOL1rces. Significant wildlife habitat must 

include habitat for state 

-2-

and federally designated 

INTRODUCED BILI 
.\\~ 'o~°I 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

LC 0856/01 

threatened and endangered species and all species of 

wildlife and fish that are classified as game species and 

for which licenses are required for hunting and fishing in 

the state. 

[Section 8(3)] authorizes the department to assess a 

water resources assessment fee not to exceed the actual 

amount of contractor and employee expenses of the department 

to provide for timely and adequate review of the water 

protection plan. The department's rules should authorize the 

use of the money collected from the water resources 

assessment fee for expenses, such as for hiring temporary 

employees and contracted consultants and data collection and 

analysis. 

In adopting rules to set forth the specific terms and 

conditions of financial assurance mechanisms authorized by 

[section 10), the 

greatest extent 

department shall consult 

practicable, rely upon 

and, to 

concepts 

the 

and 

requirements contained in Rules 16.44.801 through 16.44.823, 

Administrative Rules of Montana. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 82-4-301, MCA, is amended to read: 

"82-4-301. Legislative findings • .LU The extraction of 

mineral by mining is a basic and essential activity mqking 

an important contribution to the economy of the state and 
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the nation. At the same time, proper reclamation of mined 

land and former explorqtion areas not brought to mining 

stage is necessary to prevent undesirable land and surface 

water conditions detrimental to the general welfare, health, 

safety, ecology, and property rights of the citizens of the 

state. Mining and exploration for minerals take place in 

diverse areas where geological, topographical, climatic, 

biological, and sociological conditions are significantly 

different, and reclamation specifications must vary 

accordingly. It is not practical to extract minerals or 

explore for minerals required by our society without 

disturbing the surface or subsurface of the earth and 

without producing waste materials, and the very character of 

many types of mining operations precludes complete 

restoration of the land to its original condition. The 

legislature finds that land reclamation as provided in this 

part will allow exploration for and mining of valuable 

minerals while adequately providing for the subsequent 

beneficial use of the lands to be recl~imed. 

(2) The legislature finds that beneficial uses of 

surface water and ground water may be adversely affected by 

mining and explo.ration for minerals and that requirements to 

ensµre the protect~on of t!l~ state•? wate_r re_soµrces are 

necessary. Tne legislature finds that restoration or 

replacement of w~ter ~~sources and restoration of beneficial 
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uses is necessary if those resources and beneficial uses are 

diminished or degraded as a result of mining and exploration 

for minerals and that the restoration or replacement should 

be accomplished at no increased cost to water users." 

Section 2. Section 82-4-302, MCA, is amended to read: 

"82-4-302. Purpose. (1) The purposes of this part are 

to provide: 

(a) that the usefulness, productivity, 

values of all lands and-~~~£8ee-wate~s involved 

and 

in 

scenic 

mining 

and mining exploration within the boundaries and lawful 

jurisdiction of the state will receive the greatest 

reasonable degree of protection and reclamation to 

beneficial use; 

(b) authority for cooperation between private and 

governmental entities in carrying this part into effect: 

(c) for the recognition of the recreational and 

aesthetic values of land as a benefit to the state of 

Montana; and 

~rotection to all waters within the boundaries and 

lawful jurisdiction of the state that may be adversely 

affected by mining; 

(e) for restoration or replacement of the quantity and 

quality of waters that are diminished or degraded by mining: 

(f) that water users do not incur increased costs in 

continuins beneficial uses of water resources in areas where 
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mining for minerals occurs; and 

tdtl9.l priorities and values to the aesthetics of our 

landscape, waters, and ground cover. 

(2) Although both the need for and the practicability 

of reclamation will control the type and degree of 

reclamation in any specific instance, the basic objective 

will be to establish, on a continuing basis, the vegetative 

cover, soil stability, water condition, and safety condition 

appropriate to any proposed subsequent use of the area." 

Section 3. Section 82-4-303, MCA, is amended to read: 

"82-4-303. Definitions. As used in this part, unless 

the context indicates otherwise, the following definitions 

apply: 

(1) "Abandonment of surface or underground mining" may 

be presumed when it is shown that continued operation will 

not resume. 

.L?l.__"Be:nefici~l uses" means those beneficial uses of 

water resources defined in 85-2-102EJ. and other uses of 

water resources that include but are not limited to 

maintenance of minimum streamflows, public and private water 

leases, ____ significant aesthetic values, and significant 

wildlife habitat. 

t~t_ill 11 Board 11 means the board of land commissioners or 

d state ~mployee or state agency as may succeed to its 

powe~s and duties under this part. 
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( 4} "Commissioner II means the commissioner- of state 

lands provided for in 2-15-3202. 

t3-till_ "Cyanid.! ore-processing reagent 11 means cyanide 

or a cyanide compound used as a reagent in leaching 

operations. 

t4tl§.l 0 Department" means the department of state 

lands. 

t5tJ..ll "Disturbed land 11 means that area of land or 

surface water disturbed, beginning at the date of the 

issuance of the permit, and it comprises that area from 

which the overburden, tailings, waste materials, or minerals 

have been removed and tailings ponds, waste dumps, roads, 

conveyor systems, leach dumps, and all similar excavations 

or covering resulting from the operation and which have not 

been previously reclaimed under the reclamation plan. 

t6tJ..!l "Exploration" means all activities conducted on 

or beneath the surface of lands resulting in material 

disturbance of the surface for the pucpose of determining 

the presence, location, extent, depth, grade, and economic 

viability of mineralization 

than mining for production and 

well as all roads made for 

in those lands, if any, other 

economic exploitation, as 

the purpose of facilitating 

exploration, except as noted in 82-4-310. 

tTtJ2.l "Mineral" means any ore, rock, or substance, 

other than oil, gas, bentonite, clay, coal, sand, gravel, 
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phosphate rock, or uranium, taken from below the surface or 

from the surface of the earth for the purpose of milling, 

concentration, refinement, smelting, manufacturing, or other 

subsequent use or processing or for stockpiling for future 

use, refinement, or smelting. 

t8t.1..!.Ql_ "Mining" commences when the operator first mines 

ores or minerals in commercial quantities for sale, 

beneficiation, refining, or other processing or disposition 

or first takes bulk samples for metallurgical testing in 

excess of aggregate of 10,000 short tons. 

t9tJ.!.!.l 11 0re processing" means milling, heap leaching, 

flotation, vat leaching, or other standard hard-rock mineral 

concentration processes. 

t¼0t1..!,ll "Person" means any person, corporation, firm, 

association, partnership, or other legal entity engaged in 

exploration for or mining of minerals on or below the 

surface of the earth, reprocessing of tailings or waste 

materials, or operation of a hard-rock mill. 

t¼±t~ ''Placer deposit" means naturally occurring, 

scattered or unconsolidated valuable minerals in gravel or 

alluvium lying above bedrock. 

t¼~t~ "Placer or dredge mining" means the mining of 

minerals from a placer deposit by a person or persons. 

t%-3:tJ....!2.l "Reclamation plan" means the operatar•s written 

proposal, as required and approved by the board, for 
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reclamation of the land that will be disturbed. The proposal 

shall include, to the extent practical at the time of 

application for an operating permit: 

{a) a statement of the proposed subsequent use of the 

land after reclamation; 

(b) plans for surface gradient restoration to a surface 

suitable for the proposed subsequent use of the land after 

reclamation is completed and the proposed 

accomplishment; 

method of 

(c) the manner and type of revegetation or other 

surface treatment of disturbed areas; 

(d) procedures proposed to avoid foreseeable situations 

of public nuisance, endangerment of public safety, damage to 

human life or property, or unnecessary damage to flora and 

fauna in or adjacent to the area; 

(e) the method of disposal of mining debris; 

(fl the method of diverting surface waters around the 

disturbed areas where necessary to prevent pollution of 

those waters or unnecessary erosion; 

(g) the method of reclamation of stream channels and 

stream banks to control erosion, siltation, and pollution; 

(h) maps and other supporting documents as may be 

reasonably required by the department; and 

(i) a time schedule for reclamation that meets the 

requirements of 82-4-336. 
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t¼-4t.illJ_ (a) 11 Small miner•• means a person, firm, or 

corporation that engages in the business of mining or 

reprocessing of tailings or waste materials that does not 

remove from the earth during any calendar year material in 

excess of 36,500 tons in the aggregate, that does not hold 

an operating permit under 82-4-335 except for a permit 

issued under 82-4-335(2), and that conducts: 

(i) an operation resulting in not more than 5 acres of 

the earth 1 s surface being disturbed and unreclaimed; or 

(ii) two operations which disturb and leave unreclaimed 

less than 5 acres per operation if the respective mining 

properties are: 

(A) the only operations engaged in by the person, firm, 

or corporation; 

(B) at least 1 mile apart at their closest point, and 

(C) not operated simultaneously except during seasonal 

transitional periods not to exceed 30 days. 

(b) For the purpose of this definition only, the 

department shall, in computing the area covered by the 

operation, exclude access or haulage roads that are required 

by a local, state, or federal agency having jurisdiction 

over that road ta be constructed to certain specifications 

if that public agency notifies the department in writing 

that it desires to have the road remain in use and will 

maintai11 it after mining ceases, 
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ttStil.ll. 11 Surface mining" means all or any pai:-t of the 

process involved in mining of minerals by removing the 

overburden and minir .. g directly from the mineral deposits 

exposed, including but not limited to open-pit mining of 

minerals naturally exposed at the surface of the earth, 

mining by the auger method, and all similar methods by which 

earth or minerals exposed at the surface are removed in the 

course of mining. Surface mining does not include the 

extraction of oil, gas, bentonite, clay, coal, sand, gravel, 

phosphate rock, or uranium or excavation or grading 

conducted for on-site farming, on-site road construction, or 

other on-site building construction. 

t¼6ti!.!U_ "Underground mining" means all methods 

mining other than surface mining. 

of 

t¼=tt.L!.ll "Unit of surface-mined area 11 means that area of 

land and surface water included within an operating permit 

actually disturbed by surface mining during each 12-month 

period of time, beginning at the date of the issuance of the 

permit, and it comprises and includes the area from which 

overburden or minerals have been removed, the area covered 

by mining debris, and all additional areas used in surface 

mining or underground mining operations which by virtue of 

mining use are susceptible to erosion in excess of the 

surrounding undisturbed portions of land. 

ttBtEQl "Vegetative ccver" means the type of 
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vegetation, grass, shrubs, trees, or any other form of 

natural cover considered suitable at time of reclamatione 

(21) "Water protection area" means the area proposed for 

mining that would be subject to an operating permit and the 

area that is 1 mile upqradient by 2 miles crossgradient by 3 

miles downgradient of the respective hydrologic slopes of 

surface water and ground water flowing through the proposed 

permitted area. 

( 22) "Water protection plan" means the operator's 

written proposal, as required and approved by the board, for 

the protection of water resources within the water 

protection area. The board shall adopt rules setting forth 

requirements for the content of the proposal, provided that 

the proposal must include the following elements: 

(a) a list containing the names and addresses of all 

water users in the water protection area; 

ill _a -~etailed assessment of the existing water 

resources, hydrology, and beneficial uses within the water 

protection area, including a 2-year baseline study 

sufficient to enable the department to a$sess the potential 

and probable cumulative impacts of the proposed operations 

upon the hydrology, quantity, and quality of water resources 

and upon beneficial uses in the water protection area; 

(c) an assessment of the consequences of the proposed 

operations on the hydrology, quantity, and quality of water 
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resources in the water protection area, including the 

patential for diminishment or degradation of water resources 

and the potential for adverse effects on beneficial uses: 

(d) an assessment of the potential for water resources 

and beneficial uses that may be diminished or degraded to be 

permanently restored or replaced to the aEE.roxirnate 

hydrologic characteristics~ quantity, and quality that 

existed prior to the commencement of the proposed operations 

and the proposed methods of restoration or replacement of 

water resources and restoration of beneficial uses; and 

(e) the estimated cost of restoring or replacing any 

water resources that may be diminished or degraded by the 

proposed operations and the estimated cost of ensuring the 

continuation of beneficial uses within the water protection 

area at no greater cost to water users than under conditions 

that existed prior to the commencement of the proposed 

operations. 

( 23) "Water resources" means all streams, lakes, wells, 

springs, irrigation systems, wetlands! watercourses.!.. 

waterways, drainage systems, and other bodies of surface 

water and ground water, including natural and manmade water 

bodies regardless of ownership and any of these water bodies 

that are outside the state's boundaries but within the 

boundaries of a water protection area. 

{2~) 11 Water user" means a person or entity holding a 
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water right, as provided in Title 85, chapter 2, and a state 

or federal agency or unit of government with jurisdiction 

over water resources or beneficial uses. 11 

Section 4. Section 82-4-311, MCA, is amended to read: 

•02-4-311. Hard-rock mining account. All fees, fines, 

penalties, and other uncleared moneys-wh±eh money that have 

been or will be paid to the department o£-s~aee-¼and$ under 

the provisions of this part sha½¼ must be placed in the 

state special revenue fund in the state treasury and 

credited to a special account to be designated as the 

hard-rock mining and reclamation account. This account 9ha¼¼ 

be is available to the department by appropriation and sba¼¼ 

must be expended for the research, reclamation, and 

revegetation of land and the rehabilitation, restoration, 

and replacement of water resources affected by any mining 

operations. Any unencumbered and any unexpended balance of 

this account remaining at the end of a fiscal year 9~a¼¼ may 

not lapse but aha¼¼ must be carried forward for the purposes 

of this section until expended or until appropriated by 

subsequent legislative action." 

Section 5. Section 82-4-321, MCA, is amended to read: 

"82-4-321. Administration. The board is charged with 

the responsibility of administering this part. In order to 

implement its terms and provisions, the board shall from 

tirn~ to time promulgate such rules as the board shall deem 
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necessary. The board may delegate such powers, duties, and 

functions to the department as it deems necessary for the 

performance of its Juties as administrator of this part. The 

board shall employ experienced, qualified persons in the 

£±e¼d fields of mined-land reclamation and water protection, 

restoration, and replacement who, for the purpose of this 

part, are referred to as supervisors." 

Section 6. Section 82-4-322, M.CA, is amended to read: 

•&2-4-322. Investigations, research, and experiments. 

The board ~fta½½--ha•e has the authority to conduct or 

authorize investigations, research, experiments, and 

demonstrations in reclamation and water protection, 

restoration, and replacement and to collect and disseminate 

nonconfidential information relating to mining.'' 

Section 7. 

"82-4-323. 

Section 82-4-323, MCA, is amended to read: 

Interagency cooperation receipt and 

expenditure of funds. The board shall cooperate with other 

governmental and private agencies in this state and other 

states and agencies of the federal government and may 

reasonably compensate them for any services the board 

requests that they provide. The board may receive federal 

funds, state funds, and any other funds and, within the 

limits imposed by the grant, expend them for water 

prutection, re~toration a11d replacement of water resources, 

reclamation of land affected by mining or exploration~ and 
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for purposes enumerated in 82-4-336." 

Section 8. Section 82-4-335, M.CA, is amended to read: 

•s2-4-335. Operating permit -- limitation -- fees. (1) 

A person may not engage in mining, ore processing, or 

reprocessing of tailings or waste material, construct or 

operate a hard-rock mill, use cyanide ore-processing 

reagents, or disturb land in anticipation of those 

activities in the state without first obtaining an operating 

permit from the board. A separate operating permit is 

required for each complex. 

(2) A small miner who intends to use a cyanide 

ore-processing reagent shall obtain an operating permit for 

that part of his operation where the cyanide ore-processing 

reagent will be used or disposed of~ 

(3) Prior to receiving an operating permit from the 

board, a person shall pay the basic permit fee of $25 and~ 

water resources assessment fee not to exceed the actual 

amount of contractor and employee expenses of the department 

that are necessary to provide for timely and adequate review 

of the water protection plan. The board may further define 

these expenses by rule. 

(4) A person shall submit an application on a form 

provided by the board; whieh that must contain the following 

information and any other pertinent data required by rule: 

(a) name and address of the operator and, if a 

-16-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0856/01 

corporation or other business entity, the name and address 

of its principal officers, partners, and the like and its 

resident agent for service of process, if required by law; 

(b) minerals expected to be mined: 

(c) a proposed reclamation plan; 

(d) a proposed water protection plan; 

tdt~ expected starting date of operations; 

tetill a map showing the specific area to be mined and 

the boundaries of the land wh~~h that will be disturbed, 

topographic detail, the location and names of all streams, 

roads, railroads, and utility lines on or immediately 

adjacent to the area, location of proposed access roads to 

be built, and the names and addresses of the surface and 

mineral owners of all lands within the mining area, to the 

extent known to the applicant; 

trt_fil types of access roads to be built and manner of 

reclamation of road sites on abandonment; 

tgtfil a plan wh±eh that will provide, within limits of 

normal operating procedures of the industry, for completion 

of the operation; 

tht--gro~~d-water--a~d--sttrfaee--water--hydreleg±e--data 

ga~hered--frem--a-stlE£¼e±ent-~ttfflber-of-settrees-aad-¼e~gth-e~ 

C¼me-to-ehsreete~tze-the-hydre¼og¼c-reg¼m~~ 

(i) a plan detailing the design, operation, ar.d 

monitoring of impounding structures, including but not 
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limited to tailings impoundments and water reservoirs, 

sufficient to ensure that the structures are safe and 

stable; 

(j) a plan identifying methods to be used to monitor 

for the accidental discharge of objectionable materials and 

remedial action plans to be used to control and mitigate 

discharges to surface water or ground water; and 

(k) an evaluation of the expected life of any tailings 

impoundment or waste area and the potential for expansion of 

tt'.e tailings impo'J.r.dment or waste site4 

f4till Except as provided in subsection t6t _ill, the 

permit provided for in subsection (1) for a large-scale 

mineral development as defined in 90-6-302 must be 

conditioned to provide that activities under the permit may 

not commence until the impact plan is approved under 

90-6-307 and until the permittee has provided a written 

guarantee to the department and to the hard-rock mining 

impact board of compliance within the time schedule with the 

commitment made in the approved impact plan, as provided in 

90-6-307. If the permittee does not comply with that 

commitment within the time scheduled, the board, upon 

receipt of written notice from the hard-rock mining impact 

boa~d, shall suspend the permit until it receives written 

notic~ from th~ hard-rock mining impact board that the 

perm1tt:ee is in compliance. 
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t5till When the department determines that a permittee 

has become or will become a large-scale mineral developer 

pursuant to 82-4-339 and 90-6-302(4) and provides notice as 

required under 82-4-339, within 6 months of receiving the 

notice, the permittee shall provide the board with proof 

that he has obtained a waiver of the impact plan requirement 

from the hard-rock mining impact board or that he has filed 

an impact plan with the hard-rock mining impact board and 

the appropriate county or counties. If the permittee does 

not file the required proof or if the hard-rock mining 

impact board certifies to the board that the permittee has 

failed to comply with the hard-rock mining impact review and 

implementation requirements in Title 90, chapter 6, parts 3 

and 4, the board shall suspend the permit until the 

permittee files the requir-ed proof or until the hard-rock 

mining impact board certifies that the permittee ha.s 

complied with the hard-rock mining impact review and 

implementation requirements. 

t6till Compliance with 90-6-307 is not required for 

exploration and bulk sampling for metallurgical testing when 

th-e aggrega-te samples are less than 10., ODO tons. 

t~t..Ll!l A person may not be issued an operating pe-rmit 

if that _person's failure to comply with the prov.is ions o_f 

this part, the rules adopted under this part, or a permit or 

license issued under this part has resulted in the 
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forfeiture of a bond unless that person meets the conditions 

described in 82-4-360." 

Section 9. Section 82-4-337, MCA, is amended to read: 

•e2-4-337. Inspection -- issuance of operating permit 

modificatio.n. ( 1 l (al The board shall cause all 

applications for operating permits to be reviewed for 

completeness within 30 days of receipt. The board shall 

notify the applicant concerning completeness as soon as 

possible. An application is considered complete unless the 

applicant is notified of any deficiencies within 30 days of 

receipt. 

(b) Unless the review period is extended as provided in 

this section, the board shall review the adequacy o.f the 

proposed reclamation plan, water protection planr and plan 

of operation within 30 days of the determination that the 

application is complete or within 60 days of receipt of the 

application if the board does not notify the applicant of 

any deficiencies in the a_pplication. If the applicant is not 

notified o·f deficiencies or inadequacies in the ,proposed 

reclamation p_lan, water protection planr and -plan of 

operation within such time per_iod, t,he department shall 

issue~ decision to approve the operating permit sfla¼¼--be 

isst:i,ed-..ttpon-recei-pe--or-.che-bond-as-r:eqa±red.-¼:n-8i--4-3.3.8. The 

department shall promptly notify the applicant of the form 

and amount of bond whi-el-t and water restoration and 
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replacement financial assurance that will be required. 

(c) If, within 15 days of the date the department's 

decision is issued under subsection (l)(b) or (l)(e)(iii) 

the department does not receive a request for an informal 

conference or a petition to reconsider the decision pursuant 

to 82-4-353(6), the decision is final and the operating 

permit must be issued. No proceeding conducted pursuant to 

82-4-353(6)(c) may exceed 60 calendar days unless extended 

by the board for good cause. 

ill No permit may be issued until~ 

ill sufficient bond has been submitted pursuant to 

82-4-3387 and the financial assurance 

Lsection 10] has been satisfied, 

(ii) the administrative requirements 

been satisfied; 

reguirement of 

of 82-4-353 have 

{iii) the department has found that the water protection 

plan is adequate to protect water resources in the water 

protection area, as demonstrated by the applicant for an 

operating permit; and 

tet-t%t-~ Prior--to--issae~ee--of---e---pe~m±ty the 

department sha¼¼-~nspee~ has inspected the siteL unless the 

department has failed to act on the application within the 

time prescribed in subsection (l)(b). If the site is not 

accessible due to extended adverse weather conditions, the 

department may extend the time period prescribed in 
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subsection (l)(b) by not more than 180 days to allow 

inspection of the site and reasonable review. 

{e) (i) The department must serve written notice of a 

time extension upon the applicant in person or by certified 

mail, and any such extension is subject to appeal to the 

board in accordance with the Montana Administrative 

Procedure Act. 

(ii) If the department determines that additional time 

is needed to review the application and reclamation plan or 

water protection plan for a major operation, the department 

and the applicant shall negotiate to extend the period 

prescribed in subsection (l)(b) by not more than 365 425 

days in order to permit reasonable review. When an 

application and reclamation plan or water protection plan 

are reviewed under the provisions of this subsection, the 

department shall issue its decision to approve, approve with 

conditions, or deny the operating permit at least 60 days 

before the end of the negotiated extension period. 

(iii) Failure of the board to act upon a complete 

application within the extension period constitutes approval 

of the application, and the permit shall be issued promptly 

upon receipt of the bond as required in 82-4-338 and 

certification that the applicant has complied with the 

financial assurance requirement established by [section 10]. 

(2) The operating permit shatt must be granted for the 
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period required to complete the operation and s~a¼%-be is 

valid until the operation authorized by the permit is 

completed or abandoned unless the permit is suspended or 

revoked by the board as provided in this part. 

(3) The operating permit ~~eii ~ provide that the 

reclamation plan and water protection plan may be modified 

by the board, upon proper application of the permittee or 

department, after timely notice and opporcunity for hearing, 

at any time during the term of the permit and for any of the 

following reasons: 

(a) to modify the requirements so they will not 

conflict with existing laws; 

( b) when the previously adopted reclamation plan or 

water protection plan is 

implement and maintain; 

impossible or impracticable to 

(c) when significant environmental problem situations 

are rev-ealed by field inspec-ticn." 

NEW SECTION. Section 10. Water restoration and 

replacement financial as.sur.ance release. (1) The 

applicant shall pro.vide financial assurance sufficient to 

ensure the restoration or replacement of specific water 

resou-rces and the re:a.tora-tion and continuation of beneficial 

uses cWithin the wa·t-er prot-ecti.on .area .at no greater cost to 

wate-r users than under conditions that existed -p-rior to the 

commencement of the applicant's proposed operations. The 
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department shall determine the amount of financial assurance 

that the applicant must provide based on an assessment of 

the water protection plan and the applicant's estimated cost 

of restoring or replacing water resources and restoring 

beneficial uses that may be diminished or degraded by the 

applicant's proposed operations. 

(2) The applicant may satisfy the financial assurance 

requirement by: 

(a) establishing a water restoration and replacement 

trust fund and making annual payments into the fund; 

(b) filing with the department a bond that is payable 

to the state of Montana with surety satisfactory to the 

department, conditioned upon the faithful performance of the 

requirements of t.his part and the rules of the board; 

(c) filing an irrevocable letter of credit with the 

department: 

( d) obtaining water restoration and replacement 

insurance and submitting a certification of insurance to the 

department; 

(e) filing with the department a cash deposit, an 

assignment of a certit'ica-te of deposit, or other surety 

acceptable to the board; 

Cf) demonstrating to the department that the applicant 

meets minimum financial worth and bond rating .criteria that 

show that the applicant has adequate internal r-esources -for 
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meeting the financial requirement established by subsection 

(l); or 

(g) a combination of financial assurance mechanisms 

that are acceptable to the department and that may include a 

trust fund, a surety bond guaranteeing payment into a trust 

fund, a letter of credit, and insurance. 

(3) The board may accept financial assurance from an 

applicant for two or more operations. Financial assurance 

for two or more operations must be adequate to ensure the 

restoration or replacement of water resources and the 

continuance of beneficial uses of water resources in the 

water protection area or areas surrounding the operations at 

no greater cost to water users than the users incurred under 

conditions that prevailed prior to the commencement of the 

permitted operations. 

(4) The board shall adopt rules to specify the terms 

and conditions of each financial assurance mechanism 

authorized by this section that must be met before the board 

may approve the use of that mechanism by the applicant for 

purposes of satisfying the financial assurance requirement 

established by this section. 

(5) The amount of financial assurance approved by the 

board may not be less than the estimated cost to the state 

to restore or replace specific water resources and to ensure 

the continuance of beneficial uses in the water protection 
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area at no greater cost to water users than under conditions 

that prevailed prior to the commencement of the proposed 

operations as set forth in the water protection plan. 

(6) A public or government agency is not required to 

provide financial assurance under the provisions of this 

section. 

(7) If the department determines that the level of 

financial assurance provided for a permitted operation does 

not represent the present costs of water restoration or 

replacement or restoration of beneficial uses that may be 

diminished or degraded by the operation, the department may 

modify the financial assurance requirements of that permit. 

(8) The department may not release an operator from the 

financial assurance requirement and release funds or 

terminate the funding mechanisms the operator relied upon to 

fulfill the financial assurance requirement: 

(a} for a minimum of 10 years after the release of the 

performance bond as provided in 82-4-338; 

(b) until the department determines that the quality 

and quantity of water resources in the water protection area 

have been permanently restored or replaced and that 

beneficial uses in the water protection area are continuing 

at no greater cost to water users than under conditions that 

prevailed prior to the commencement of the 

operations; and 
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(Cl until a public hearing has been held consistent 

with the provisions of 82-4-353(4). The department shall 

make all informat.on that is relevant to the decision on 

whether to release an operator from the financial assurance 

requirement readily available to interested persons 

beginning no later than the date that notice of the public 

hearing is distributed as required by 82-4-353(4). 

(9) A person may submit to the department information 

relevant to the department's decision to release an operator 

from all or any part of the financial assurance requirement 

for a period of 30 days after the date of the public hearing 

required by subsection 82-4-353(4). 

(10) A person may request the department to reconsider 

its decision to release an operator from all or any part of 

the financial assurance requirement, based upon information 

the person submits to show that the permittee has not 

restored or replaced the quantity or quality of water 

resources or both or has not restored beneficial uses in the 

water protection area at no greater cost to water users than 

under the conditions that prevailed prior to the 

commencement of the permitted operations. The department's 

response to a request to reconsider its decision to release 

an operator from all or any part of the financial assurance 

requirement is the final agency decision. 

Section 11. Section 82-4-339, MCA, is amended to read: 
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"82-4-339. Annual report of activities by .,eraittee 

notice of large-scale mineral developer status. (1) 

Within 30 days after completion or abandonment of opetations 

on an area under permit or within 30 days after each 

anniversary date of the permit, whichever is earlier, or at 

such later date as may be provided by rules of the board and 

each year thereafter until reclamation and restoration and 

replacement of water resources and restoration of beneficial 

~ is completed and approved, the permittee shall pay the 

annual fee of $25 and shall file a report of activities 

completed during the preceding year on a form prescribed by 

the board which report shall: 

(a) identify the permittee and the permit number; 

(bl locate the operation by subdivision, section, 

township, and range and with relation to the nearest town or 

other well-known geographic feature; 

(c) estimate acreage to be newly disturbed by operation 

in the next 12-month period; 

(d) include the number of persons on the payroll for 

the previous permit year and for the next permit year at 

intervals that the department considers sufficient to enable 

a determination of the permittee's status under 90-6-302(4); 

and 

( e) update any maps previously submitted or 

specifically requested by the board. Such maps shall show: 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0856/01 

(i) the permit area; 

(ii) the unit of disturbed land; 

(iii) the area to be disturbed during the next 12-month 

period; 

(iv) if completed, the date of completion of operations; 

(v) if not completed, the additional area estimated to 

be further disturbed by the operation within the following 

permit year; and 

(vi) the date of beginning, amount, and current status 

of reclamation, protection, resLoration, and replacement of 

water resources, and restoration of beneficial uses 

performed during the previous 12 months. 

(2) Whenever the department determines that the 

permittee has become or will, during the nexc permit year, 

become a large-scale mineral developer, it shall immediately 

serve written notice of that fact on the permittee, the 

hard-rock mining impact board, and the county or ccunties in 

which the operation is located." 

Section 12. Section 82-4-340, MCA, is amended to read: 

"82-4-340. Successor operator. 

succeeds to t~e interest of another 

When one operator 

in any uncompleted 

operation by sale, assignment, lease, or otherwise, the 

board may release the first operator from the duties imposed 

upon him by this part as to such operation, provided that 

both operators have complied with the requirements ot this 
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part and the successor operator assumes the duty of the 

former operator to protect water resources and to complete 

the reclamation of the land and the restoration or 

replacement of water resources and restoration of beneficial 

~, ~n which case the board shall transfer the permit to 

the successor operator upon approval of the successor 

operator's bond and water restoration and replacement 

financial assurance as required under this part.'' 

Section 13. Section 82-4-341, MCA, is amended to read: 

MBZ-4-341. Compliance with reclamation plan and water 

protection plan -- reclamation and restoration of water 

resources and beneficial uses by board. (1) Following 

receipt of the permittee 1 s report and at any other 

reasonable time the board may elect, the board shall cause 

the permit area to be inspected to determine if the 

permittee has complied with the reclamation planL the water 

protection plan, and the board's rules. 

(2) The permittee shall proceed with reclamation and 

the protection of water resources and beneficial uses as 

scheduled in his approved reclamation plan and water 

E.£.2tection plan. Following written notice by the board 

noting deficiencies, the permit~ee shall commence action 

witl1in 30 days to rectify these deficiencies and shall 

dilige11rly p1uceed ~nti! the deficiencies are corrected, 

pruvidt'd that deficiencies tnat also violate other laws that 
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require earlier rectification shall be corrected in 

accordance with the applicable time provisions of such laws. 

The board may extend performance periods referred to in this 

section and in 82-4-336 for delays clearly beyond the 

permittee 1 s control, but only when the permittee is, in the 

opinion of the board, making every reasonable efforc to 

comply. 

(3) Within 30 days after notification by the permittee 

and when, in the judgment of the board, reclamation of a 

unit of disturbed land area is properly completed, the 

permittee shall be notified in writing and his bond on said 

area shall be released or decreased proporcionately to the 

acreage included within the bond coverage. 

(4) If reclamation of disturbed land is not pursued in 

accordance with the reclamation plan or if protection of 

water resources and beneficial uses is not pursued in 

accordance with the water protection plan and the permittee 

has not commenced action to rectify deficiencies within 30 

days after notification by the board or if reclamation is 

not properly completed in conformance with the reclamation 

plan within 2 years after completion or abandonment of 

operation on any fraction of the permit area or such longer 

period as may have been authorized hereunder or if, after 

default by the permittee, the surety either refuses or fails 

to perform the work to the satisfaction o: the board within 
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the time required therefor, the board may, with the staff, 

equipment, and material under its control or by contract 

with others, take such actions as are necessary far required 

reclamation of the di$turbed lands and for restoration and 

replacement of water resources and restoration of beneficial 

uses. Such work shall be let on the basis of competitive 

bidding. The board shall keep a record of all necessary 

expenses incurred in carrying out the work or activity 

authorized under this section, including a reasonable charge 

for the services performed by the state's personnel and the 

state's equipment and materials utilized. 

(5) The board shall notify the permittee and his surety 

by order. The order shall state the amount of necessary 

expenses incurred by the board in reclaiming the disturbed 

land and restoring and replac_ing water resources and 

restoring beneficial uses and a notice that the amount is 

due and payable to the board by the permittee and.,___j,_f 

appli~able, the surety. If the amount specified in the order 

is not paid within 30 days after receipt of t~e notice, the 

attorney general, upon request of the board, shall bring an 

action on behalf of the state in district court. The surety 

9ha¼%-be is liable to the state for com,E_liance with the 

reclamation f>_lan to the extent of the reclamation 

performance bond and the permittee 9r the surety or both are 

liable to the extent of the tinancial assurance pr_o_vided 
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pursuant to [section 10]. The permittee 9ha½¼-be is liable 

for the remainder of Che~ cost not paid by the surety 

relating to ei~her land reclamation or restoration and 

reElacement of water resources and restoration of beneficial 

uses. 

(6) In addition to the other liabilities imposed by 

this part, failure to commence action to remedy specific 

deficiencies in reclamation or restoration and replacement 

of water resources and restoration of beneficial uses within 

30 days after notification by the board or failure to 

satisfactorily complete reclamation work on any segment of 

the permit area within 2 years, or such longer period as the 

board may permit on permittee 1 s application ~h~re~or or on 

the board's own motion, after completion or abandonment of 

operations on any segment of the permit area ~he¼½ 

eo"~t¼~tt~e constitutes sufficient grounds for cancellation 

of a permit or license and refusal to issue another permit 

or license to the applicant; provided, however, that such 

action ska¼½~ not be effected while an appeal is pending 

from any ruling requiring the same. '1 

Section 14. Section 82-4-351, MCA, is amended to read: 

"82-4-351. Reasons for denial of permit. (1) A permit 

may be denied for any of the following reasons: 

{a) the plan of operation or reclamation or water 

protection conflicts with Title 75, chapter 2, as amended, 
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Title 75, chapter 5, as amended, Title 75, chapter 6, as 

amended, or rules adopted pursuant to these laws; 

{b) the reclamation plan does not provide an acceptable 

method for accomplishment of reclamation as required by this 

partl.___££ 

(c) the water protection plan does not provide an 

acceptable method for protecting water resources as required 

by this part. 

{2) A denial of a permit ~ks¼¼ must be in writing and 

state the reasons ~he~efor for the denial,'' 

Section 15. Section 82-4-352, MCA, is amended to read: 

"82-4-352. Reapplication with new reclamation plan or 

water protection plan. A permit may be denied and returned 

to the applicant with a request that the application be 

resubmitted with a different plan for reclamation or water 

protection. The person making application for a permit may 

then resubmit to the board a new plan for reclamation or 

water Eratection.'' 

Section 16. Section 82-4-353, MCA, is amended to read: 

"82-4-353. Administrative remedies notice -- parties 

hearings public infor~ation. (1) Upon receipt of an 

application for an operating permit, the department shall 

provide notice of the application by publication in a 

newspaper oE gener3l c~rculat~on in rhe area to be affected 

by the opcrati~n. The notice shall be published oace a week 
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for 3 successive weeks. 

(2) All hearings and appeal procedures sha%% must be in 

accordance with the Montana Administrative Procedure ActL 

except for the informational hearing provided for in 

subsection (4). Any person whose interests may be adversely 

affected as a result of an action taken pursuant to this 

part may become a party to any proceeding held hereunder 

upon a showing that such person is capable of adequately 

representing the interests claimed. 

( 3) As used in this section, "person" means any 

individual1 corporation, partnership, or other legal entity. 

(4) The department shall hold at least one public 

hearin.9. .2,rior to issuin.9. its decision to a£E_rove, 

conditionally approve, or deny a permit pursuant to 82-4-337 

for the pureose of obtainin9 public comment on the adequacy 

of the water protection plan and the water restoration and 

replacement financial assur~nce to accomplish the purposes 

of this part~ The departme_~t __ may hold one hearing to satisfy 

the requi rem.en ts of this ~-'-'bsection and the requirements of 

and rules adopted under Ti.tle 75, ch<1Rt_er 1, parts 1 and 2. 

No less than JQ__ __ days prior to the hear inq the department 

shall: 

(a) give notice of the he~_ri_n9_ in .newspapers of general 

~_0'.culat i.on ir. the area to be a.ffee:-ted by the proposed 

cperacion and in the coupty n@'W~ltilpers of the county or 
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counties that would be affected; 

(b) mail written notices of the hearing to water users 

in the water protection area, as identified in the water 

protection plan; and 

{c) take other appropriate actions to ensure broad 

distribution of the hearin!i._..!!2tice. 

fil_ The department shall ensure that the water 

protection plan, the def>!rtment's assessment of the water 

protection plan, and information supporting the department's 

determination of the amount of the water restoration and 

replacement financial assurqnce are readily available for 

public review at the time the department gives notice of the 

hearing provided for in subsection ill• 

ill A person whose interest$~~¥ be adversely affected 

as a result of a decision to is~~e an operating permit 

pursuant to 82-4-337 relatiQg t9 the water protectiQn plan 

or tlie water restoration an~ replace~ent financial assurance 

may: 

the 

(a) submit to the dee~rtment !nformation relating to 

adeti;uacy of the "'at,;,r prqtection plan and the amount of 

th~ water restorat iqn and .ree_lace~~t financial assurance 

for a period of 30 days after the date of the public hearing 

provided fer in subsection {4); 

(b) re9uest ~n informqi conference with the ~ermittee 

an4 th~ dei!a:tment prior to tt,.e issuance of an operatinq: 
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permit under this part for the purpose of attempting to 

resolve any disagreement related to the adequacy of a water 

E_rotection p_lan or water restoration and re_E.lacement 

financial assurance; and 

(c) petition the board to reconsider a decision to 

issue an operating permit, including requesting a hearing. 

If a hearing is requested under this subsection, the board 

shall hold the hearing and shall follow the procedure 

provided in subsection {4) to give notice of the hearing. 

Based on the information oresented at the hearing, the board 

may reaffirm the decision to issue the permit, deny the 

permit, or modify the terms of the permit relating to the 

water protection plan and the amount of the water 

restoration and replacement financial assurance. The board's 

decision following a hearing conducted under this subsection 

is the final a~ decision. 11 

NEW SECTION. Section 17. Rights and obligations ot 

permittees and water users. (1) Following completion or 

abandonment of permitted operations and completion of 

reclamation, the permittee shall restore or replace the 

quantity ani quality of water resources and restore 

beneficial uses in the water protection area to the 

approximate conditions that prevailed prior to the 

commencement of the permitted operations at no greater ..:-est 

to water users, except that a permittee is not required. to 
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restore or replace the quantity of a water resource solely 

to provide for the continuance of a beneficial use if the 

permittee holds a water right that is senior to that 

beneficial use and the permittee has lawfully consumed or 

used only the water to which the permittee is entitled. 

(2) Fer the purpose of enforcement of the water 

protection plan, the department shall presume that water 

resources and beneficial ~ses in the water protection area 

have been diminished or degraded by the permitted operation 

if the number, location, quantity, rate of flow, quality, or 

hydrologic characteristics of water resources in the water 

protection area is diminished or degraded or if water users 

in the water protection area are incurring higher costs in 

obtaining or maintaining water resources for beneficial uses 

than under the conditions that existed prior to the 

commencement of the per~itted operations. 

(3) A water user within the water protection area may 

notify the pe~rnittee and the department by telephone, in 

writing, or by both methods that a water resource or 

beneficial use in the water protection area has been 

diminished or degraded. 

(4) The permittee shall restore or replace sufficient 

water on a temporary basis to provide for the continuation 

of a ~er,eficial us~ within the water protection area that 

has beer1 d1:~ir1Lti~ed or degraded until the water resource and 
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beneficial use are permanently restored or replaced or until 

the permittee shows, pursuant to the requirements of 

subsection (9), that the water resource, beneficial use, or 

both were not diminished or damaged by the permitted 

operations. Temporary restoration or replacement of wat~r 

must be accomplished within the following timeframes after 

the water user has notified the permittee and the department 

as provided in subsection (3): 

(a) ·24 hours for purposes of providing water for 

livestock, domestic use, municipal use, 

(b) 72 ho~rs for irrigation; and 

or instream flow; 

(c) 7 days for any other beneficial use. 

(5) If the permittee fails to temporarily restore or 

replace a water resource, restore a beneficial use, or both, 

as provided in subsection (4), the department shall, with 

the staff, equipment, and material under its control or by 

contract with others, take necessary actions to restore or 

replace the water resource, restore a beneficial use, or 

both. The department shall keep a record of all necessary 

expenses incurred in carrying out the work or activity 

authorized by this subsection, including a reasonable charge 

far the services performed by the state's personnel and 

equipment and the materials used. 

(6) The board by order shall notify the permittee and 

his sureLy, if applicable, of actions taKe~ to temporarily 
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restore or replace a water resource, restore a beneficial 

use, or both. The order must state the amount of necessary 

expenses incurred by the department and a notice that the 

amount is due and payable to the department by the permittee 

and by the surety, if applicable. If the amount specified in 

the order is not paid within 30 days after receipt of the 

notice, the attorney general, upon request of the board, 

shall bring an action on behalf of the state in district 

court. The surety is liable to the state to the extent of 

the surety's financial participation in any water 

replacement and restoration financial assurance mechanism 

prcv~ded by the perrnittee pursuant to [section 10]. The 

permittee is liable for the remainder of the cost. 

(7) Within 6 months of the date of notification by the 

water user as provided in subsection {3), unless a different 

time is negotiated with the water user or unless the 

permit tee 

(9), that 

shows, pursuant to the requirements of subsection 

a water resource or b~neficial use was not 

diminished or degraded by the permittee•s operations, the 

permictee shall permanently restore or repla~e a diminished 

or degraded water resource and shall permanently restore a 

diminished or degraded beneficial use at the same location 

where the water was beneficially used at no greater cost to 

the water user than under conditions that prevailed prior to 

the commencement of the permitted operations. 
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(8) The permittee shall compensate water users for any 

economic losses incurred by the diminishrnent or degradation 

of a water resource, beneficial use in the water protection 

area, or both that are not restored or replaced within the 

time established pursuant to subsection (4}. 

{9) (a) The permittee may request a hearing subject to 

the provisions of the Montana Administrative Procedure Act 

and may provide evidence to show that the alleged 

diminishment or degradation of a water resource or 

beneficial use ~as net caused by tte permitteC operations. 

(b) The permittee has the burden of showing by clear 

and convincing evidence that the permitted operations did 

not cause the diminishment or degradation of the water 

resource or beneficial use. 

(c) A record must be made of the hearing and of all 

evidence presented and testimony taken. 

(d) Based upon the hearing record, the department shall 

determine whether the water resource, beneficial use, or 

both were diminished or degraded by the permitted 

operations. 

(e) Eit~er the permittee or the water user may request 

that the department reconsider its determination. The 

department's response to a request to reconsider is the 

final agency decision. 

(f) If the department finds that the diminishment or 
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degradation of a water resource or beneficial use was not 

caused by a permitted operation under this part, the 

department may find that the water user must reimburse the 

permittee for the costs the permittee incurred in 

temporarily or permanently restoring or replacing the 

diminished or degraded water resource or restoring the 

beneficiai use. If the department determines that the 

diminishrnent or degradation of a water resource or 

beneficial use was caused by a permitted operation under 

this part, the permittee shall reimburse the water user for 

the costs the water user incurred to participate in the 

hearing provided for in 5Jbsection {9)(a). 

NEW SECTION. Section 18. Rights of water users outside 

a water protection area. {l) At any time after receipt of 

the application far an operating permit, the department may 

expand water monito~ing beyond the water protection area 

boundaries proposed in the application. The permittee shall 

pay the costs of any additional monitoring that the 

department determines is necessary to ensure 

water resources that may be adversely 

permitted operations. 

protection of 

affected by the 

(2) A water user ~ho depends upon a water resource or 

who has A beneEicia: use that is located c~tside the water 

prctect i ,:in ,l re,) :.•c·.1ndar1es 

appl icdt L-._~n or t.he boundaries 
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through permit review and issuance may request that the 

department expand water monitoring beyond the water 

protection area boundaries to include that water resource, 

beneficial use, or botha The water user must provide a 

written statement of the reasons for the request, i.nc:uding 

supporting information to explain why the water user 

believes that the water resource, beneficial use, or both 

may be diminished or degraded by the proposed or permitted 

operations. 

(3} The water user outside a water protection area has 

the burden of showing by clear and convincing evidence that 

water monitoring should be expanded beyond the water 

protection area boundaries, except that the perrnittee has 

the burden of showing that water monitoring should not be 

expanded if the water user demonstrates that the water 

resource or beneficial use in question has been diminished 

or degraded based upon a comparison of the characteristics 

of the water resource or beneficial use prior to and after 

the commencement of the permitted operations. The water user 

is not required to show that the permitted operations caused 

the diminishment or degradation of the water resource or 

beneficial use. 

{4) Either the water user or the permittee may request 

that the department reconsider its decision on the water 

user's request that the department expand water monitoring. 
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The department's response to a request to reconsider is the 

final agency decision. 

{5) Within 180 days after a decision to expand water 

monitoring beyond the boundary of a water protection area, 

the department shall decide whether to formally expand the 

boundaries of the water protection area to include the water 

resource, beneficial use, or both that were the subject of a 

water user's request pursuant to subsection (2), unless the 

water user agrees to an extension of time to allow 

additional monitoring to occur before the department makes 

its decision. 

{6) Either the water user or the permittee may request 

that the department reconsider its decision an whether to 

expand the boundary of a water protection area~ In instances 

when, pursuant to subsection (3), the water user has 

demonstrated that a water resource, beneficial use, or both 

have been diminished or degraded, the permittee has the 

burden of showing by clear and convincing evidence that the 

water protection area should not be expanded. 

(7) A water user who depends upon a water resource or 

who has a beneficial use that is included within the 

expanded boundaries of a water protection area is entitled 

to all of the rights and obligations of wacer users included 

within the original boundaries of the water protection area. 

Section 19. Section 82-4-354, MCA, is amended to read: 
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"82-4-354. Mandamus to caapel enforcement. (1) Any ~ 

resident of this state or a person having an interest that 

is or may be adversely affected, with knowledge that a 

requirement of this part or a rule adopted under this part 

is not being enforced by a public officer or employee whose 

duty it is to enforce the requirement or rule, may bring the 

failure to the attention of the pttb¼ie-o££±eer-or-emp¼eyee 

commissioner and to the licensee or permittee by an 

affidavit stating the specific facts of the failure. 

Know±ng¼y--ma~i"9--£a±se--seatemenes--or--eftar9es---ift---~r.e 

a££id~•¼e--sttbjeees--the-affiftft~-te-pena¼t±es-preseribed-£or 

fa¼se-swear¼ftg,-as-pro~ided-±ft-45-~-%9i• 

(2) Within 10 days of receipt of the affidavit, the 

department shall inspect the operation and location named in 

the affidavit and, based upon the inspection, the 

commissioner shall issue a written response to the person 

who filed the affidavit stating whether the commissioner 

agrees or disagrees that a violation has taken place and 

provide a copy to the licensee or permittee. 

titill If the ptte±±e--off±eer-or-employee-neg±eet~-or 

re£ttses-Eo~--~n--ttnreaso"ab¼e--~tme--a£tet"--~eee±p~--of--~ke 

ea£-Eida.,1=~--~o--er,£oree--"el•h~- t"eqt1±!"em.en-e-or,-rt:tle commissioner 

deter:nines that there is no violation, the affiant may 

appeal the comrnissicner's determination to the bourd .:,~ 

bring an action of mandamus in the district court of the 
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first judicial district of this state in and for the county 

of Lewis and Clark or in the district court of the county in 

which the land is located. If the commissioner fails to 

respond within 10 days of receipt of the affidavit, the 

affiant may either proceed with an appeal to the board or 

bring an action of mandamus as though the commissioner had 

decided that no violation occurred. 

1.!l lf the court finds that a requirement of this part 

or a rule adopted under this part is not being enforced, it 

shall: 

~ order the p~b¼ie-oE£%ee~-er commissioner emp¼eyee 

to perform his duties. If he fails to do so, the p~b%ie 

o~tieer-or commissioner emp¼oyee must be held in contempt of 

court and is subject to the penalties provided by law. 

(b) require the commissioner to order the licensee or 

perrnittee who was found to be in violation of this part or a 

rule adopted pursuant to this part to reimburse the person 

who brought the complaint for all of the costs the person 

incurred in appealing the commissioner's decision, bringing 

an action of mandamus, or both. If the department is unable 

to secure reimbursement of the person"s costs from the 

licensee or permittee within 60 days of the date of the 

board's decision on an appeal or the court 1 s _Qecis~on on an 

..1ct ion ot: mandamus, the de~trr,e_r}-~ shall reimburse tr1e 

person, provided tha+.:: the department rr,ay continue to attempt 
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to obtain reimbursement from the licensee or permittee. 

t3t--Any--person--haviftg--aft--interest-that-i~-or-may-be 

adverse¼y-a£feeted-may-eolllftleftee-a-e±vi¼-aetie"--oft--his--ewn 

befta¼f--to--eempet--eempi¼anee--witft--this--~ert-against-any 

p@rsen-for-t"e-•±e½at±en-0£-this-part-or-any-rtt¼e7-order,-or 

permit--isstted--ttnder--¼t.--Hewever,--ne--stteh--a~t¼en---may 

eefflftlenee~ 

tat--pr¼or--to--66--daye--after--the-pia¼nt¼ff-has-g±Yen 

not¼ee-in-writing-te--~he--department--and--te--the--a¼¼eged 

~ie¼ater~-er 

tbt--±f--the--department-has-eol!l1fteneed-and-¼s-d±i±gentiy 

pre~eettt±ng-a-ei•±¼-sction-to-~e~ttir~--eempt¼anee--with--the 

provisions--0£-th¼s-part-or-sny-rtt¼e7-order-or-permi~-isstted 

ttnder-it• 

~ Any person having an interest that is or may be 

adversely affected may intervene as a matter of right in any 

~tteft ~ civil action brought under this section. 

t4till Nothing in this section restricts any right of 

any person under any statute or common law to seek 

enforcement of this part or the rules adopted under it or to 

seek any other relief." 

Section 20. Section 82-4-355, MCA, is amended to read: 

"82-4-355. Action for damages to water supply 

replacement. {l) An owner of an interest in real property 

who obtains all or part of his supply of water for 
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beneficial uses, as defined in 85-2-102, !rem-an-andergro~nd 

settree--o~ker-~hen-a-sttbterranean-s~ream-fta¥¼ng-a-permanent7 

dis~¼ne~ 7 -and-~newn-ehanne¼ may sue the operator engaged in 

a mining or exploration operation to recover damages for 

loss in quality or quantity of the water supply resulting 

from mining or exploration. The owner is required to exhaust 

the administrative remedy under subsection (2) prior to 

filing suit related to an operation permitted prior to 

October 1, 1991. The provisions of [sections l through 24] 

supersede the provisions of this section for operations 

permitted after October 1, 1991. 

(2) (a) An owner described in subsection (1) may file a 

complaint with the department detailing the loss in quality 

or quantity of water. Upon receipt of a valid complaint, the 

department: 

(i) shall investigate the statements and charges in the 

complaint, using all available information, including 

monitoring data gathered at the exploration or mine site; 

(ii) may require the operator, if necessary, to install 

monitoring wells or other practices that may be needed to 

determine the cause of water loss, if there is a loss, in 

terms of quantity and quality; 

(iii) shall issue a written finding specifying the cause 

of the water loss, if there is a loss, in terms of quantity 

and quality; 
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(iv) shall, if it determines that the preponderance of 

evidence indicates that the loss is caused by an exploration 

or mining operation, order the operator, in compliance with 

Title 85, chapter 2, to provide the needed water immediately 

on a temporary basis and within a reasonable time replace 

the water in like quality, quantity, and duration. If the 

water is not replaced, the department shall order the 

suspension of the operator's exploration or operating permit 

until such time as the operator provides substitute water, 

except that nothing in this section preempts Title 85, 

chapter 2. The operator may not be required to replace a 

junior right if the operator 1 s withdrawal or dewatering is 

not in excess of his senior right. 

(b) 

potential 

quantity 

If the department determines that there is a great 

that surface or subsurface water quality and 

may be adversely affected by a mining or 

exploration operation, the operator shall install a water 

quality monitoring program, water quantity monitoring 

program, or both, which must be approved by the department 

prior to the commencement of exploration or mining .. " 

Section 21. Section 82-4-360, MCA, is amended to read: 

"82-4-360. Activity prohibited if bond 

reclamation laws violated exception. 

forfeited 

( l) Except 

or 

dS 

provided in subsection (2), a pecs~n may not conduct mini,1g 

or exploration activities in this state if that person or 
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any firm or business association of which that person was a 

principal or controlling member had a bond forfeited under 

this part or if the department determines, based on 

information supplied by any person, that the applicant is in 

violation of federal or state mine reclamation laws or 

rules. 

(2) A person described in subsection (1) may apply for 

an operations permit or an exploration license or may 

conclude a written agreement under 82-4-305 if that person 

first pays to the department: 

(a) the full amount of the necessary expenses incurred 

by the board under 82-4-341(5) for reclamation of the area 

for which the bond was forfeited or in which a violation of 

a federal or state mine reclamation law or rule occurred in 

the state~ 

(b) the full amount of any penalties assessed under 

this part; and 

(c) interest on these amounts and penalties incurred at 

the rate of 6% per year.'' 

Section 22. Section 82-4-362, MCA, is amended to cead: 

"82-4-362. Suspension of permits -- hearing. (1) If any 

of the requiremencs of this part, the rules adopted under 

this part, or :he ~eclamation plan have not been complied 

witl1 ~1tt1in tne ti□ e limits set by the department or board 

or by thi~ p~~t, the department shall serve a notice of 
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noncompliance on the licensee or permittee or, if necessary, 

the commissioner shall order the suspension of the permit. 

The notice or order must be handed to the licensee or 

permittee in person or served by certified er-~e~~~te~ed 

mail addressed to the permanent address shown on the 

application for a permit. The notice of noncompliance must 

specify in what respects the operator has failed to comply 

with this ?&rt, the rules adopted ~nder this part, or the 

reclamation plan. 

(2) If the licensee or permittee has not complied with 

the requirements set forth in the notice of noncompliance or 

order of suspe~sion within the time limits set therein, the 

permit may be revoked by order of the board and the 

performance bond forfeited to the department. The licensee 

or pecmittee is entitled to a hearing before the department 

on the revocation of a permit or license or the forfeiture 

of a performance bond if a hearing is requested within JO 

days after service of notice as provided in subsection (1). 

The notice must state when those measures may be undertaken 

and must give notice of opportunity for a hearing. If a 

hearing is requested within the 30-day period, the permit or 

license may not be revoked and the bond may not be forfeited 

until a final decision is made by the department. 

(3) If a permittee fails to pay the fee or file the 

report required under 82-4~339, tPe dep~rtment shall serve 
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notice of this failure, by certified mail. or personal 

delivery, on the permittee. If the permittee does not comply 

within 30 days of receipt of the notice, the commissioner 

shall suspend the permit. The commissioner shall reinstate 

the permit upon compliance. 

(4) If the department determines that a permittee is in 

violation of a federal or state mine reclamation law or rule 

at any of the permittee 1 s operations within the state, the 

department shall serve a notice of noncompliance on the 

permittee in accordance with the procedures specified in 

subsection (1). The notice must identify the provisions of 

federal or state mine reclamation laws that the eermittee is 

violating, establish a time limit for correction of the 

violations, and state that the permittee has an opportunity 

to request a hearing. The permittee is entitled to a hearing 

if the permittee requests the hearing within 30 days after 

service of the notice as provided in subsection (1). Within 

15 days after the close of a hearing held under this 

subsection, the commissioner shall reaffirm or withdraw the 

notice of nQncompliance, bas.-:d u.pon the hearing record. If 

the commissioner reaffirms the notice, the permittee shall 

comply with the requirements set forth in the notice within 

the time limit$ set therein, If the permittee does not 

comply, all permits iss11ed to the permittee under this part 

must be revo~ed by order ~ the board. The boa£d shall 
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reinstate the permits upon submission of a.E£E..2E.riate 

documentation from appropriate agencies of the state and 

federal government that establishes that the permittee has 

corrected the violations that caused the permits issued 

undP, r this 12.art to be revoked." 

NEW SECTION. Section 23. Federal water protection and 

replacement legislation. If the U.S. congress approves 

federal legislation establishing water protection and 

replacement requirements for operations permitted under this 

part that supersede the requirements of this part and if the 

federal legislation authorizes state governments to assume 

primacy for administration of the federal water protection 

13 and replacement requirements, the department shall take the 

14 actions necessary to receive federal approval to administer 

15 the federal requirements. 

16 NEW SECTION. Section 24. Rulemaking. The department 

17 shall adopt: 

18 

19 

20 

21 

22 

(1) interim rules to implement [sections 

to be in place no later than October 1, 1991; 

( 2) final rules to implement [sections 1 

be in place no later than July 1, 1992. 

NEW SECTION. Section 25. Codification 

1 through 24] 

and 

through 24] to 

instruction. 

23 [Sections 10, 17, 18, 23, and 24] are intended to be 

24 codified as an integral part of Title 82, chap~er 4, part 3, 

25 and the provisions of Title 82, chapter 4, part 3, apply to 
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[sections 10, 17, 18, 23, and 24]. 

NEW SECTION. Section 26. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a pa[t of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 27. Applicability. [This act] 

applies to proceedings begun after October 1, 1991. 

N;:;.; SECTION. Section 28. Effective date. [This act] is 

effective on passage and approval. 

-End-
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RESCRIPTION OF PROPQSED LJ;:G:J:Sl,ATION: 

An act to generally revise metal mine reclamation laws to provide for protection of water resources and for the restoration 
and replacement of water resources and beneficial uses of water that are diminished or degraded by permitted mining 
operations; establishing a water restoration and replacement financial assurance requirement; establishing administrative 
procedures; revising mandamus procedures; providing for revocation of permits. 

ASSUMPTIONS: 

1. HB0889 provides for the submission, evaluation, additional reporting and bonding of a water resources protection area, 
which are above and beyond the Department of State Lands' existing workload. This will require 2.00 FTE hydrologists 
and 1.00 FTE engineer, all at grade 15, step 12. 

2. Permit maintenance, appeals and written findings will be the primary responsibility of 2.50 FTE in assumption 1. 
3. The fees provided for in this bill would fund only 0,50 FTE. 
4. Rapid response costs for water complaints would be funded from the Governor's environmental contingency account. 
5. Volume of data to be analyzed would increase by a factor of about 25%. 
6. One-time equipment will cost $17,700 and include 3 computers@ $3,000 each for modeling for hydrologic analysis, bond 

modeling and tracking, plus 3 desks, chairs, bookcases and dividers@ $2,600 per office. 
7. Contracted services will include: Hearings officer for 100 hours@ $SO/hour= $5,000 per year. Reimbursement costs for 

appellant if permittee fails to pay= $10,000 per year in spending authority. The department would pursue cost recovery 
from the permittee. Hearings officers would be required for one protracted hearing per year. 

8. Operating expenses will be $15,000 per year. 
9. The department must reimburse a person for the cost of an appeal if the permittee fails to pay within 60 days. 
10. Revenue will be generated by: Average 20 applications per year* 1 month application review (average)*$1,000/month FTE 

cost= $20,000/year; plus $10,000/year cost recovery on appeals. 

FISCAL IMPF,CT: 

see next page 

llL.a:JiZJ 2.-2J-?/ 
ROD SUNDSTED, BUDGET DIRECTOR DATE MARK O'KEEFE, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0889, as introduced 1111 rrt:i 



Fiscal Note Request, HB08a9, ~s introduced 
Form BD-15 
Page 2 

FISCAL IMPACT: 
~epartment of State Lands, Hard Roc)u 

Ex~nditures: Current Law 
F.T.E. 0.00 
Personal Services 0 
operating Expenses 0 
Equipment 0 

Total 0 
Funding: 
General Fund 0 
State Special 0 

Total 0 

Revenue: 
State Special Revenue (02) 0 

General Fund Impact 

LONG-RANGE EF~$CTS_OF PROPOSED LEGASLATlON: 

FY 92 
Proposed Law Difference current Law 

3.00 3.00 o.oo 
112,740 112,740 0 
15,000 15,000 0 
17,100 17,100 0 

144,840 144,840 0 

114,840 114,840 0 
30,000 30,000 0 

144,840 144,840 0 

30,000 30,000 0 

(114,840) 

Department expenditures for the implementation would be approximately $127,740 per year. 

FY 93 
Pro:e2sed Law Difference 

3.00 3.00 
112,740 112,740 
15,000 15,000 

0 0 
127,740 127,740 

97,740 97,740 
30,000 30,000 

127,740 127,740 

30,000 30,000 

(97,740) 

flB ~l"i 
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HOUSE BILL NO. 889 

APPROVED BY COMM. ON 
NATURAL RESOURCES 

INTRODUCED BY O'KEEFE, BIANCHI, KADAS, RANEY, YELLOWTAIL, 

HARPER, MEASURE, KIMBERLEY, DRISCOLL, COHEN, SOUTHWORTH, 

BARNHART, DOHERTY, FRITZ, BARDANOUVE, STRIZICH, REAM, DOWELL, 

WEEDING, PECK, ECK, HOCKETT, KENNEDY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE 

METAL MINE RECLAMATION LAWS TO PROVIDE FOR PROTECTION OF 

WATER RESOURCES AND FOR THE RESTORATION l'LNB OR REPLACEMENT 

OF WATER RESOURCES AND RESTORATION AND CONTINUANCE OF 

BENEFICIAL USES OF WATER THAT ARE DIMINISHED OR DEGRADED BY 

PERMITTED MINING OPERATIONS; ESTABLISHING A WATER 

RESTORATION AND REPLACEMENT FINANCIAL ASSURANCE REQUIREMENT; 

ESTABLISHING ADMINISTRATIVE PROCEDURES: REVISING MANDAMUS 

PROCEDURES; PROVIDING FOR REVOCATION OF PERMITS; AMENDING 

SECTIONS 82-4-301, 82-4-302, 82-4-303, 82-4-311, 82-4-321, 

82-4-322, 82-4-323, 82-4-335, 82-4-337, 82-4-339, 82-4-340, 

82-4-341, 82-4-351, 82-4-352, 82-4-353, 82-4-354, 82-.-355, 

82-4-360, AND 82-4-362, MCA: AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE AND AN APPLICABILITY BA'PB DATES." 

STATEMENT OF INTENT 

A statement of intent is required for this bill to 

provide guidance t □ the department oE state lands fo:- the 

adoption of r~les to establish requirements ior the coi,ten: 

~ .. "•"""•• '""ncn 
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HB 0889/02 

of water protection plans, ¼nCerpret--Che--~e£inition--eE 

bene£~eia¼---~~e~---ef---wete~7 PROVIDE CRITERIA FOR THE 

ESTABLISHMENT OF BOUNDARIES OF WATER PROTECTION AREAS, 

define the types of department expenses that may be included 

in calculating the water resources assessment fee, and 

define the terms and conditions of financial assurance 

mechanisms. 

The department shall adopt rules that define the 

specific subjects, types of data, and level of water 

monitoring that an applicant for an operating permit must 

include in the 2-year baseline study of water resources, 

hydrology, and benef~cial uses within a water protection 

area. The information collected by the applican~ must be 

sufficient to allow the department to assess the cumulative 

inpacts of the proposed operations upon the hydrology, 

quantity, and quality of water resources and upon beneficial 

uses in the water protection area. The department's rules 

must also identify the specific types of analyses an 

applicant must prepare in order to provide an adequate 

assessment of the consequences of proposed mining operations 

on water resources and beneficial uses, the potential for 

restoration or replacement of water resources and beneficial 

·Jses that may be diminished or degraded by cne proposed 

::-pe:-:-Jt_:_,._1ns, .111~ ~he esti~ated c~sts of restoration a~d OR 

replacemPnl". or= tc1e '"'d.ter reso'.lrces and beneficial uses. 
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~he-de~a~tfflent~e-ru¼ee-mttst-def±ne--the--eharaeter±et±es 

0P--ei9"ifieant--aesthet±e--~alttee--end-eign±£±eant-w±1at±Ee 

ha~itat-that-are-def±ned-¼n-fseetion-3+-ae--benef±e±ai--ttses 

of---water--re'.J~ttrees~--sign±~ieant--wi¼d¼½fe--hae±tat--mttst 

~ne¼ttde--habitat--for---stete---and---£ederal~y---deei9nated 

t"reatened---and--endan9ered--speeies--and--a±±--~~eeiee--e£ 

w±¼d¼ife-and-£i~h-that-are-e±aesified-as--9ame--speeiee--and 

£er--whieh--¼ieenees-a~e-reqttired-Eor-httnting-and-f~eh±n9-in 

the-etateo 

[Section 813)] authorizes the department to assess a 

water resources assessment fee not to exceed the actual 

amount of contractor and employee expenses of the department 

to provide for timely and adequate review of the water 

protection plan, TO ENSURE COMPLIANCE WITH THE PLAN 

FOLLOWING PERMIT ISSUANCE, AND TO INVESTIGATE COMPLAINTS 

PURSUANT TO 82-4-355(3). The department's rules should 

authorize the use of the money collected from the water 

resources assessment fee for expe~ses, such as for hiring 

temporary employees and cont~~~ted consultants sndL data 

collection and analysis~ AND PERMIT COMPLIANCE INSPECTIONS 

AND MONITORING. 

In adopting rules to set forth the specific terms and 

conditions of financial assurance mechanisms authorized by 

[section 10], the department shall consult and, to the 

greatest extent practicable, rely upon concepts and 
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requirements contained in Rules 16.44.801 throu0h 16.44.823, 

Administrative Rules of Montana. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 82-4-301, MCA, is amended to read: 

•a2-4-301. Legislative findings. l!l The extraction of 

mineral by mining is a bdsic and essential activity making 

an important contribution to the economy of the state and 

the nation. At the same time, proper reclamation of mined 

land and former exploration areas not brought to mining 

stage is necessary to prevent undesirable land and surface 

water conditions detrimental to the general welfare, health, 

safety, ecology, and property rights of the citizens of the 

state. Mining and exploration for minerals take place in 

diverse areas where geological, topographical, climatic, 

biological, and sociological conditions are significantly 

different, and reclamation specifications must vary 

accordingly. It is not practical to extract minerals or 

explore for minerals required by our society without 

disturbing the surface or subsurface of the earth and 

without producing waste materials, and the very character of 

many types of mining operations precludes complete 

restoration of the land to its original condition. The 

legislature finds that land reclamation as provided in this 

part will allow exploration for and mining of valuable 
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minerals while adequately providing for the subsequent 

beneficial use of the lands to be reclaimed. 

(2) The legislature finds that beneficial uses of 

surface water and ground water may be adversely affected by 

min~ng and exploration for minerals and that requirements to 

ensure the protection of the state's water resources are 

necessary. The legislature finds that restoration or 

replacement of water resources and restoration of beneficial 

uses is necessary if those resources and beneficial uses are 

diminished or degraded as a result of mining and exploration 

for minerals and that the restoration or replacement should 

be accomplished at no increased cost to water users. 11 

Section 2. Section 82-4-302, MCA, is amended to read: 

"82-4-302. Purpose. (1) The purposes of this part are 

to provide: 

(a) that the usefulness, productivity, and scenic 

values of all lands and-sttrfaee-wa~ers involved in mir.ing 

and mining exploration 

jurisdiction of the 

reasonable degree of 

beneficial use; 

within 

state 

the 

wi 11 

protection 

boundaries and lawful 

receive the greatest 

and reclamation to 

(b) authority for cooperation between private and 

governmental entities in carrying this part into effect: 

(C) for the recognition of the recreat.i..or,al and 

aesthetic values of land as a benefit to the state of 
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Montana; and 

(d) protection to all waters within the boundaries and 

:awful jurisdiction of the state that may be adversely 

affected by mining: 

~ for restoration or replacement of the quantity and 

quality of waters that are diminished or degraded by mining; 

(f} that water users do not incur increased costs in 

continuing beneficial uses of water resources in areas where 

mining for minerals occurs; and 

tdt19.l priorities and values to the aesthetics of our 

1.andscape, waters, and ground cover. 

(2) Although both the need for and the practicability 

of reclamation will c8ntrol the type and degree of 

reclamation in any specific instance, the basic objective 

will be to establish, on a continuing basis, the vegetative 

cover, soil stability, water condition, and safety condition 

appropriate to any proposed subsequent use of the area.'' 

Section 3. 

"82-4-303. 

Section 82-4-303, MCA, is amended to read: 

Definitions. As used in this part, unless 

tne context :ncticates otherwise, the following definitions 

apply: 

I 1 I '
1 Abandonment of surface or underground mining'' may 

be presumed when it is shown that continued operation will 

:1ot resurne. 

J.2l ''Beneficial uses'' means those beneficial uses of 
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water resources defined in 85-2-102(2) end---other--ttsee--of 

water---resettreee--tftat--~ne¼ttae--bttt--are--not--iim±ted--to 

ma±fttenenee-ef-M¼ftifflttm-etream.£iews7-pttbi±e-and-pri~ete-weter 

ieases,--etg~½fteant--aeethetie--vaittes,---end---s±gn±~±eent 

wiidi±fe-nebttat. 

titill "Board" means the board of land commissioners or 

a state employee or state agency dS may succeed to its 

powers and duties under this part. 

( 4) 11 Commissioner 11 means the commissioner of state 

lands provided for in 2-15-3202. 

t-3t.ill "Cyanide ore-processing reagent" means cyanide 

or a cyanide compound used as a reagent in leaching 

operations. 

t4till "Department" 

lands. 

means the department of state 

t5till 11 Disturbed land" means that area of land or 

surface water disturbed, beginning at the date of the 

issuance of the permit, and it comprises that area from 

which the overburden, tailings, ~aste materials, or minerals 

have been removed and tailings ponds, waste dumps, roads, 

conveyor systems, leach dumps, and all similar excavations 

or covering resulting from the operation and which have not 

been previously reclaimed under the reclamation plan. 

t6tfil "Exploratioi1" means all activities conducted on 

or beneath the surface of lands resulting in material 
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disturbance of the surface for the purpose of determining 

the presence, location, extent, depth, grade, and economic 

viability of mineralization in those lands, if any, other 

than mining for production and economic exploitation, as 

well as all roads made for the purpose of facilitating 

exploration, except as noted in 82-4-310. 

t1°t.J.2.1 "Mineral" means any ore, rock, or substance, 

other than oil, gas, bentonite, clay, coal, sand, gravel, 

phosphate rock, or uranium, taken from below the surface or 

from the surface of the earth for the purpose of milling, 

concentration, refinement, smelting, manufacturing, or other 

subsequent use or processing or for stockpiling for future 

use, refinement, or smelting. 

t6t1..:!..Ql "Mining" commences when the operator first mines 

ores or minerals in commercial quantities for sale, 

beneficiation, refining, or other processing or disposition 

or first takes bulk samples for metallurgical testing in 

excess of aggregate of 10,000 short tons. 

t9t.lill 11 Ore processing" means milling, heap leaching, 

flotation, vat leaching, or other standard hard-rock mineral 

concentration processes. 

t¼-8t...L!..ll 11 Person 11 means any person, corporation, firm, 

association, partnership, or other legal entity engaged in 

exploration for or mining of minerals on or below the 

surface of the earth, reprocessing of tailings or waste 
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materials, or operation of a hard-rock mill. 

f½:itJ..!.11 "Placer deposit" means naturally occurring, 

scattered or unconsolidated valuable minerals in gravel or 

alluvium lying above bedrock. 

t±i-t.il!l "Placer or dredge mining" means the mining of 

minerals from a placer deposit by a person or persons. 

t¼3tiJ:.ll "Reclamation plan 11 means the operator's written 

proposal, as required and approved by the board, for 

rec~amation of the land that will be disturbed. The propcsal 

shall include, to the extent practical at the time of 

application for an operating permit: 

(a) a statement of the proposed subsequent use of the 

land after reclamation; 

{b) plans for surface gradient restoration to a surface 

suitable for the proposed subsequent use of the land after 

reclamation is completed and the proposed method of 

accomplishment; 

(C) the manner and type of revegetation or other 

surface treatment of disturbed areas; 

(d) procedures proposed to avoid foreseeable situations 

of public nuisance, endangerment of public safety, damage to 

human life or property, or unnecessary damage to Elora and 

fauna in or adiacent to the area; 

(e} tile :nethod of disposal of mining debris: 

( f) the method of diverting surface waters aroL1nd the 
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disturbed areas where necessary to prevent pollution of 

those waters or unnecessary erosion; 

(g} the method of reclamation of stream channels and 

stream banks to control erosion, siltation, and pollution; 

{h} maps and other supporting documents as may be 

reasonably required by the department: and 

(i) a time schedule for reclamation that meets che 

requirements of 82-4-336. 

t±4t~ (a) "Small miner" means a person, firm, or 

corporation that engages in the business of mining or 

reprocessing of tailings or waste materials that does not 

remove from the earth during any calendar year material in 

excess of 36,500 tons in the aggregate, that does not hold 

an operating permit under 82-4-335 except for a permit 

issued under 82-4-335t2), and that conducts: 

(i) an operation resulting in not more than 5 acres of 

the earth 1 s surface being disturbed and unreclaimed; or 

(ii) two operations which disturb and leave unreclairned 

less than 5 acres per operation if the respective mining 

properties are! 

(A) the only operations engaged in by the person, firm, 

er corporation; 

{Bl at least: mile apar~ at their closest point; and 

(C) ~ot ~perated simultaneously except during seasonal 

t.ransitio11dl periods net to exceed 30 days. 

-10- HB 8B9 



l 

2 

3 

4 

s 

8 

9 

10 

11 

12 

13 

1-1 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0889/02 

(b) For the purpose of this definition only, the 

department shall, in computing the area covered by the 

operation, exclude access or haulage roads that are required 

by a local, state, or federal agency having jurisdiction 

~ver t~at road to be constructed to certain specifications 

if tnat public agency notifies the department in wrici~g 

~hat it desires ~o have the road remain 1n use and wi~~ 

maintain it after mining ceases. 

tl-5tl.!:..2.l "Surface mining 1
• means all or any pa:-t of the 

process involved in mining of minerals by removing the 

overburden and mining directly from the mine:al deposits 

exposed, including but not limited to cpen-pit min:ng of 

minerals naturally exposed at the surface of the earth, 

mining by the auger method, and all 5i~~lar raethods by which 

earth or minerals exposed at the surface are removed in the 

course of mining. Surface mining does not include the 

extraction of oil, gas, bentonite, clay, coal, sand, gravel, 

phosphate rock, or uranium or excavation or grading 

conducted for on-site farming, ~n-site road construction, or 

other on-site building construction. 

tl,6t~ "Underground mining" means all methods of 

mining ocher than surface mining. 

ttTt.i...!.2J.. "Unit of surface-mined area" means that area of 

land and surface water included within an operati:19 permit 

actually disturbed by surface mining during each 12-month 
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period of time, beginning at the date of the issuance of the 

permit, and it comprises and includes the area from which 

overburden or minerals have been removed, the area covered 

by mining debris, and all additional areas used in surface 

mining 8r underground mining operations which by virtue of 

mining use are susceptible to erosion in excess of the 

surrounding undisturbed portions of land. 

t±Bti1.Q.l "Vegetative cover" means the type of 

vegetation, grass, shrubs, trees, or any other form of 

natural cover considered suitable at time of reclamation. 

(21) ''Water protection area 11 means the area proposed for 

mining that would be subject to an operating permit and the 

area tnet-t~-i-mi¼e-~pg~aO±e~t-e7-r-m~~e~-eroes9radient-by-3 

mile3-dew"9radieMt-of-~~e-re~peet~ve--ftydrolo9±e--s±ope~--of 

~ttr£eee--wate~-a"d-9r~~"d-wate~-fiowin9-thrett9h-~he-p~opoeed 

pe~m±~ted-er@a WHERE THE QUALITY, QUANTITY, AND HYDROLOGIC 

BALANCE OF SURFACE WATER AND GROUND WATER MAY BE ADVERSELY 

AFFECTED BY CONTAMINATION,__ DIMINU'!'_ION, OR INTERRUPTION 

PROXIMATELY RESULTING FROM THE PROPOSED MINING OPERATIONS. 

(22) "Water .E_rotection plan'' means the operator's 

written proposal, as required and approved by the bO~!A~ for 

the £rotection of water resources within the water 

protection area. The b0ard shall adopt rules setting forth 

requirements for the content of the proo0sal, provided that 

the ~sal must include the following elements: 
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(a) a list containing the names and faddresses of all 

water users in the water protection area; 

lli a detailed assessment of the existin_g_ water 

resources!_ hydrology, and be~ficial uses within the water 

protection area, includin.9. a 2-year baseline stud:,: 

s-..:fficient to enable the department to assess the potential 

and probable cumulative impacts of the proposed operations 

·--1pon the hydrology, quantity, and quality of water resources 

and upon beneficial uses in the water protection area; 

(c) an assessment of the consequences of the proposed 

operations on the hydrology, quantity, and quality of water 

resources in the water protection area, includin.9. the 

potential for diminishment or degradation of water resources 

and the potential for adverse effects on beneficial uses; 

(d) an assessment of the potential for water resources 

and beneficial uses that may be diminished or degraded to be 

permanently restored or replaced co the approximate 

hydrologic characteristics, quantity, and quality that 

existed prior to the commencement of the proposed operations 

and the proposed methods of restoration or replacement of 

water resources and restoration of beneficial uses; and 

{e) :he estimated cost of restoring or replacing any 

wate~ resou~ces that may be diminished or degraded by the 

proposed operat:ons and the estima:ed cost of ensurinq thP 

contin~ation of beneficial uses within the water Erotectlon 
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area at no greater cost to water users than under conditions 

that existed prior to the commencement of the proposed 

operations. 

i1.1J "Water ::-esources" means c!_il s~ams, lakesL wells, 

S.2.!...!.!29_S___1_ irri_g_a-::.ion systems, wetlands1- watercourses,_ 

waterways, drainage systems, and other bodies of surface 

water and ground water, including natural and manmade water 

bodies, regacdless of ownership, an~--~ny-or-~heee-water 

Ood±e9-that-are-e~t~iee-the-~tate~~--bottndariee--bttt within 

the boundaries of a water protection area. 

(24) ''Water user' 1 means a person or entity holding a 

water-r~ght7 VALID RIGHT TO APPROPRIATE WATER as provided in 

Title 85, chapter 2,-anO-a-~tate-er-£eder~l-age~ey--er--tt~~t 

o£--gove~nment--w~th--j~r±9d%et±en--ove~--water-resottreee-or 

heneE~e±a±-tt9e9.'' 

Section 4. Section 82-~-311, MCA, is amended to read: 

"82-4-311. Hard-rock mining account. All fees, fines, 

penalties, and other uncleared meneys-whieh money that have 

been or will be paid to the department of-~tete-¼ands under 

the pr0visions of this part ~h~¼i must be placed in the 

state special revenue fund in the state treasury and 

cr~di~ed to a special account to be designated as the 

hard-rock mining and reclamation account. This account ~ha~~ 

be is dVailable t~ the departnent by appropriation and ~ha¼¼ 

must be expend~d for the research, reclamation, and 
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revegetation of land and the rehabilitation, restoration, 

and replacement of water resources affect1-.,,d by any mining 

operations. Any unencumbered and any unexpended balance of 

this account remaining at the end of a fiscal year shaii ~ 

r:.ot !.apse but she:ii must be carried forward for the purposes 

of :his section until expended or until appropriated by 

subsequent legislative action." 

Section 5. Section 82-4-321, M.CA, is amended to read: 

"82-4-321. Administration. The board is charged with 

the responsibility of administering this part. In order to 

implement its terms and provisions, the board shall from 

time to time promulgate such rules as the board shall deem 

necessary. The board may delegate s~c~ powers, duties, and 

functions to the department as it deems necessary for the 

performance of its duties as administrator of this part. The 

board shall employ experienced, qualified persons in the 

ttei-d fields of mined-land reclamar,1on and water protection, 

restoration, and replacement ~no, for the purpose of this 

part, are referred to as super~~sors.'' 

Section 6. Section 82-4-322, MCA, is amended to read: 

"82-4-322. Investigations, resea~ch, and experiments. 

The board ~h~¼i--ha~e has the authority to conduct or 

authorize investigations, research, experiments, and 

demonstrations in reclamation and water E_rotection, 

restoration~d J_e,elacement and to collect and disseminate 

-15- HB 889 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0889/02 

nonconf ident ial information relating to mining.•· 

Section 7. Section 82-4-323, MCA, is amended to read: 

•52-4-323. Interagency cooperation -- receipt and 

expenditure of funds. The board shall cooperate with other 

gcver~rnental and private agencies in this state and other 

states a~d agencies of the federal govern~ent and may 

ceasonably compensate them for any services the board 

requests that ~hey provide. The board may receive federal 

:unds, state funds, and any other funds and, within the 

limits imposed by the grant, expend them for water 

protection, restoration and replacement of water resources, 

reclamaticn of land affected by mining or exploration~ and 

for purposes enumerated in 82-4-336." 

Section 8. Section 82-4-335, MCA, is amended to read: 

"82-4-335. Operating perm.it -- limitation -- fees. ( 1) 

A person may not engage in mining, ore processing, or 

reprocessing 

operate a 

reagents, 

of r.ailings 

hard-rock mill, 

or waste material, construct or 

use cyanide ore-processing 

or disturb land in anticipation of those 

activities in the state without first obtaining an operating 

permit from the board. A separate operating permit is 

required for each complex. 

I 2) A small miner who intends to use a cyanide 

ore-processing reagent shall obtain an operatin~ permit for 

that part of his operation where the cyanide ore-processing 
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reagent will be used or disposed of. 

(3) Prior to receiving an operating permit from the 

board, a person shall pay the basic permit fee of $25 and~ 

water resources assessment fee not to exceed the actual 

amount of contractor and employee expenses of the department 

that are necessary to provide for timely and adequate review 

of the water protection plan, TO ENSURE COMPLIANCE WITH THE 

PLAN FOLLOWING ISSUANCE OF A PERMIT, AND TO INVESTIGATE 

COMPLAINTS PURSUANT TO 82-4-355(3). The board may further 

define these expenses by rule. 

(4) A person shall submit an application on a form 

provided by the board, whieh that must contain the following 

information and any other pertinent data required by rule: 

{a) name and address of the operator and, if a 

corporation or other business entity, the name and address 

of its principal officers, partners, and the like and i~s 

resident agent for service of process, if required by law; 

(b) minerals expected to be mined; 

(c) a proposed reclamation plan; 

(d) a proposed water protection plan; 

tdtJ..tl expected starting date of operations; 

f@t.ill a map showing the specific area ~o be mined and 

the bound~ries of the land whieh that will be disturbed, 

topographic detai:, the location and names of all streams, 

roads, railroads, dnd utility lines on or immediately 
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adjacent to the area, location of proposed access roads to 

be built, and the names and addresses of the surface and 

mineral owners of all lands within the mining area, to the 

extent known to the applicant; 

t~t.i...9.l cypes of access roads to be built and manner of 

reclamation of road sites on abandonment; 

tgt..UU. a plan whieh that will provide, within limits of 

normal operating procedures of the industry, for completion 

of the operation; 

tht--~rott~d-wate~--e"~--9ttr£aee--weter--hy~re~e9±e--data 

gaChered--from--a-ettffiei@nt-"ttmber-ef-eottre@~-and-¼en~t"-or 

time-to-e~araeeer~~e-t~e-~ydro±o9±e-re9±me, 

(i) a plan detailing the design, operation, and 

monitoring of impounding structures, including but not 

limited to tailings impoundments and water reservoirs, 

sufficient to ensure that the structures are safe and 

stable; 

(j) a plan identifying methods to be used to monitor 

for the accidental discharge of objectionable materials and 

remedial accion plans to be used to control and mitigate 

discharges to surface ~at~ or ground water; and 

( k) an evaluat ic111 ,1[ the expected life of any tailings 

impoundment or waste ar••~ dnd the potential for expansion of 

the tailirH]S 1mpoundmt't1t (1r ·w.1:;te sit.e. 

t-4till Except :'Is t'tllV.i.dt--.J in subsection t6t .ill, the 
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permit provided for in subsection tl) for a large-scale 

mineral development as defined in 90-6-302 must be 

conditioned to provide that activities under the permit may 

:~o•_ commence until the impact plan .1s approved under 

;o-6-307 and until the permittee has provided a written 

~~ara~:ee to the department and to the hard-~cck mining 

i~pac~ board of compliance within the time schedule with the 

co:rur,i <:.ment made in the approved impact plan, as provided in 

90-6-307. If the permittee does not comply w1th that 

commitment within the time scheduled, the board, upon 

receipt of written notice from the hard-rock mining impact 

board, shall suspend the permit until it receives written 

noi:.1ce from the hard-rock mining impact board that the 

perrnittee is in compliance. 

t5iJ...ll When the department determines that a permittee 

has become or will become a large-scale mineral developer 

pursuant to 82-4-339 and 90-6-302(4) and provides notice as 

required under 82-4-339, within 6 months of receiving the 

notice, the permittee shall prv,ide the board with proof 

that he has obtained a waiver of the impact plan requirement 

from the hard-rock mining impact board or that he has filed 

an impact plan with the hard-rock mining impact board and 

the appropriate county or counties. If the permittee does 

nut file the required proof or if the hard-rock ~i11ing 

impact board certifies to the board that the permittee has 
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failed to comply with the hard-rock mining impact review and 

implementation requirements in Title 90, chapter 6, parts 3 

and 4, the board shall suspend the permit until the 

permittee files the required proof or until the hard-rock 

m~ning impact ooard certifies that the perrnittee has 

complied with ~he hard-rock mining impact review and 

implementation requirements. 

t6t12.l Compliance with 90-6-307 is not required for 

exploration and bulk sampling for metallurgical testing when 

the aggregate samples are less than 10,000 tons. 

tTtl.!!l A person may not be issued an operating permit 

if that person's failure to comply with the provisions of 

this part, the rules adopted under this part, or a perrnic or 

license issued under this part has resulted Ln the 

forfeiture of a bond unless that person meets the conditions 

described in B2-4-360.'' 

Section 9. Section 82-4-337, MCA, is amended to read: 

"B2-4-337. Inspection -- issuance of operating permit 

modification. ( 1) (a) The board shall cause all 

applications for operating permits to be reviewed for 

completeness within 30 days of receipt. The board shall 

notify the applicant concerning completeness as soon as 

possible. An application is considered complete unless the 

applicant is nutified of any deficiencie~ within 30 days of 

receipt. 
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(b) Unless the review period is extended as provided in 

this section, the board shall review the adequacy of the 

proposed reclamation plan, water protection plan, and plan 

of operation within 30 days of the determination that the 

application is complete or within 60 days of receipt of the 

application if the board does not notify the applicant of 

any deficiencies in the application. If the applicant is not 

notified of deficiencies or inadequacies in the proposed 

reclamation plan, water protection plan, and plan of 

operation within such time period, the department shall 

issue a decision to approve the operating permit sna¼~--~~ 

i~stled-ttpon-reee¼pe-oi-ene-bond-ss-reqtt¼red-±n-8%-4-338. The 

department shall promptly notify the applicant of the form 

and amount of bond whieh and water restoration and 

replacement financial assurance that will be required. 

(c} If, within 15 days of the date the department's 

decision is issued under subsect'...on .L!..l...!..E.1 or jl)(e)(iii) 

the department does not receive a request for an informal 

conference or a petition to reconsider the decision pursuant 

to 82-4-353{6), the decision is final and the operating 

permit must be issued. ~o proceeding conducted pursuant to 

82-4-353{6)(c} nay exceed 60 calendar days unless extended 

by the board for good cause. 

t_~_)_ N,:i permi.t rnay be issued until..:_ 

~- sutficient bond has been submitted pursuant to 
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82-4-338• and the financial assurance 

[section 10] has been satisfied: 

reguirement of 

(ii) the administrative requirements of 82-4-353 have 

been satisfied; 

(iii) the department has found that the water protection 

plan is adequate :o protect water resources in the water 

protection area, as demonstrated by the applicant for an 

operating permit; and 

fet-t±t-1..!2.l Pr±or--te--±~~~a~ee--er---a---perm±t, the 

department ~ha±±-±ftspeet has inspected the siteL unless the 

department has failed to act on the application within the 

time prescribed in subsection {l)(b}. If the site is not 

access~ble due to extended adverse weather conditions, the 

department may extend the time period 

subsection (l}(b) by not more than 180 

inspection of the site and reasonable review. 

prescribed in 

days to allow 

{e) (i) The department must serve written notice of a 

time extension upon the applicant in person or by certified 

ffiail, and any such extension is subjec~ to appeal to the 

board ir. accordance with the Montana Administrative 

Procedure Act. 

(ii) If tne department determines that additional time 

is needed to review the application and reclaffiation plan or 

wat~!: f,rDtcctio!)~ for a major :>perat.'._on, t8.e Cepartment 

and the applicant shall negutiace to extend :he period 
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(l)(b) by not n,ore than 365 425 

reasonable revi~w. When an 

application rnd reclamation plan or water protection plan 

are ~eviewed under the E_rovisions of this subsecti_9__!!_.!_ che 

depart~en~ shall issue its decision to approve, approve with 

ccnd1~:on~, or deny the operating permit at least 60 days 

before the end of the negotiated extension period. 

(iii) Failure of the board to act upon a complete 

application witnin the extension period constitutes approval 

of the application, and the permit shall be issued promptly 

upon receipt of the bond as required in 82-4-338 and 

certification that the applicant has complied with the 

financial assurance reguire~ent established by [section 10}. 

(2) The operating permit ~"eT± must be granted for the 

period required to complete the operation and ~ha¼±-e~ is 

valid until the operation authorized by the permit is 

completed or abandoned unless the permit is suspended or 

revoked by the board as provided ~n this part. 

(3) The operating permit ~~a±¼ must provide that the 

reclamation plan and water ?~otection plan may be modified 

by the board, upon proper application of the permittee or 

department, after timely notice and opportunity for hearing, 

at any time during the term of the permit and for any of the 

following reasons: 

(a) to modify the requirements so they will not 
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reclamation plan or 

water protection plan is impossible or impracticable to 

implement and maintain: 

(c) when significant environmental problem situations 

are revealed by field inspection." 

NEW SECTION. Section 10. Water 

replacement financial assurance 

restoration 

release. 

and 

(1) The 

applicant shall provide financial assurance sufficient to 

ensure the restoration or replacement of specific water 

resources and the restoration and continuation of beneficial 

uses within the water protection area at no greater cost to 

water users than under conditions that existed prior to the 

commencement of the applicant 1 s proposed operations. The 

department shall determine the amount of financial assurance 

that the applicant must provide based on an assessment of 

the water protection plan and the applicant's estimated cost 

of restoring or replacing water resources and restoring 

beneficial uses that may be diminished or degraded by the 

applican->:'s proposed operations. 

(2) The applicant may satisfy the financial assurance 

requirement by: 

(a) establishing a water restoration and replacement 

trust fund and making annual payments into the fund; 

(b} filing with the department a bond that is payable 
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to the state of Montana with surety satisfactory to the 

department, conditioned upon the faithful performance of the 

requirements of this part and the rules of the board; 

(c) filing an irrevocable letter of credit with the 

department; 

(d) obtaining water restoration and replacement 

insurance and submitting a certification of insurance to the 

department; 

{e) filing with the department a cash depositr an 

assignment of a certificate of deposit, or other surety 

acceptable to the board; OR 

t£t--demonst~at±ftg--te-tfte-departffl~nt-that-the-e~~±¼eftft~ 

ffleets-M±ft±fflttffl-i±nane¼a¼-worth-and-bond-rat±ng-e~±ter±a--that 

~how--that-the-appt±eant-hae-adeq~ate-~nte~ne¼-reso~~ee9-~er 

meee±ng-~he-~±"ane±a±-reqtt±rement-e~t8b±±~hed-by--~ttb~eet~en 

tit7-o~ 

t~till a combination of financial assurance mechanisms 

that are acceptable to the department and that may include a 

trust fund, a surety bond guaranteeing payment into a trust 

fund, a letter of credit, and insurance. 

(3) The board may accept financial assurance from an 

applicant for two or more operations. Financial assuranr.e 

for two or more operations must be adequate to ensure the 

restoraticn or replacement of water resources ard the 

continuance ot beneficial uses of water resources 1n the 
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water protection area or areas surrounding the operations at 

no greater cost to water ilSers than the users incurred under 

conditions that prevailed prior to the commencement of the 

permitted operations. 

(4) The board shall adopt rules to specify the terms 

and conditions of each financial assurance mechanism 

authorized by this section that must be met before the board 

may approve the use of that ~echanism by the applicant for 

purposes of satisfying the financial assurance requirement 

established by this section. 

(5) The amount of financial assurance approved by the 

board may not be less than the estimated cost to the state 

to restore or replace specific water resources and to ensure 

the continuance of beneficial uses in the water protection 

area at no greater cost to wa~er users than under conditions 

that prevailed pr1~r to the commencement of the proposed 

operations as set forth in the water protection plan. 

(6) A public or government agency is not required to 

provide financial assura~ce under the provisions of this 

section. 

( 7) If the department determines that the level of 

financial assurance provided for a permitted operation does 

11ot represent the present costs of water restoration or 

repl3cement 0~ ~~~ resto~at~v~ ~t beneficial uses that may 

be diminishf'd ur .JegradeJ Oy the operation, the department 
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may modify the financial assurance requirements of that 

permit. 

18) The department may not release an operator from the 

financial a~3urance requirement and release funds or 

~erminate the funding mechanisms the operator relied upon to 

fulfill the financial assurance requirement: 

(a) for a minimum of 10 years after the release of the 

performance bond as provided in 82-4-338; 

(b) until the department determines that the quality 

and quantity of water resources in the water protection area 

have been permanently restored or replaced and that 

beneficial uses in the water protection area are continuing 

at no greater cost t~ water users than under conditions that 

prevailed prior to the commencement of the permitted 

operations; and 

(C) until a public hearing has been held consistent 

with the provisions of 82-4-353(4). The department shall 

make all information that is rele.rant to the decision on 

whether to release an operator from the financial assurance 

requirement readily available to interested persons 

beginning no later than the date that notice of the public 

hearing is distributed as required by 82-4-353(4). 

{9l A person may submit to the department information 

relevant to the depart~ent's decision to release an operator 

from all or any part of the financial assurance requirement 
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for a period of 30 days after the date of the public hearing 

required by subsection 82-4-353(4). 

110) A person may request the department to reconsider 

its decision to release an operator from all or any part of 

the financial assurance requirement, based upon information 

the person submits to show that the permittee has not 

restored or replaced the quantity or quality of water 

resources or both or has not restored beneficial uses in the 

water protection area at no greater cost to water users than 

under the conditions tha': prevailed prior to the 

commencement of the permitted operations. The department's 

response to a request to reconsider its decision to release 

an operator from all or any part of the financial assurance 

requirement is tr.e final agency decision. 

fee 

Section 11. Section 82-4-339, MCA, is amended to read: 

"82-4-339. Annual report of activities by permittee --

notice of large-scale mineral developer status. ( 1) 

Within 30 days after completion or abandonment of operations 

on an area under permit or within 30 days after each 

anniversary date of the permit, whichever is earlier, or at 

such later date as may be provided by rules of the board and 

each year thereafter until reclamation and restoration a~~ 

OR re£lacement of water resources and restoration of 

beneficial uses is completed and approved, the permittee 

shall pay the annual fee of $25 and shall file a report of 
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activities completed during the preceding year on a form 

prescribed by the board which report shall: 

(a) identify the permittee and the permit number; 

(bl locate the operation by subdivision, section, 

rownsn1p, and range and with relation to the nearest town or 

other well-known geographic feature; 

(c) estimate acreage to be newly disturbed by operation 

in the ~ext 12-month period; 

{d) include the number of persons· on the payroll for 

the previous permit year and for the next permit year at 

intervals that the department considers sufficient to enable 

a determination of the permittee's status under 90-6-302(4); 

a~ 

(e) update any maps previously submitted or 

specifically requested by the board. Such maps shall show: 

(i) the permit area; 

{ii) the unit of disturbed land; 

(iii) the area to be disturbed during the next 12-month 

period; 

(iv) if completed, the date of completion of operations; 

(v) if not completea, the additional area esti~ated to 

be further disturbed by the operation within the following 

permit year; and 

(vi) the date of beginning, amount, and current status 

cf reclamation, £tOtection OF WATER RESOURCES, restorationz 
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end OR replacement of water resources, and restoration of 

beneficial uses performed during the previous 12 months. 

(2) Whenever the department determines that the 

permittee has become or will, during the next permit year, 

become a large-scale mineral developer, it shall immediately 

serve written notice of that fact on the permittee, the 

hard-rock mining impact board, and the county or counties in 

which the opec-ation is located." 

Section 12. Section 82-4-340, MCA, is amended to read: 

"82-4-340. Successor operator. When one operator 

succeeds to the interest of anothec- in any uncompleted 

opec-ation by sale, assignment, lease, or othec-wise, the 

board may release the first operator from the duties imposed 

upon him by this pact as to such operation, provided that 

both operators have complied with the requirements of this 

part and the successor operator assumes the duty of the 

former operator to protect water resources and to complete 

the reclamation of the land and the restoration or 

re.E.!...a~em~~t of water resources and restoration of beneficial 

uses, 1n wnich case the board shall transfer the permit to 

the successor operator upon approval of the successor 

operator's oond and water restoration and reE_lacement 

financial assurance as requi,ed under this pa.tt." 

Section 13. Sectio:1 82-4-341, MCA, is amended to read: 

"82-4-341. Compliance with reclamation plan and water 
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protection plan reclamation and restoration OR 

REPLACEMENT of water resources and beneficial uses by board. 

(l) Followinq receipt of the permittee's report and at any 

other reasonable time the board may elect, the board shall 

cause the permit area to be inspected to determine if the 

perrn1ttee has complied with the reclamation plan_,_ the water 

protection plan, and the board's rules. 

{2) The permittee shall proceed with reclamation and 

the protection of wate_!_ r-_esources and beneficial uses as 

scheduled in 

protection plan. 

his approved reclamation plan 

Following written notice by 

and 

the 

water 

board 

noting deficiencies, the permittee shall commence action 

within 30 days to rectify these deficiencies and shall 

diligently proceed until the deficiencies are corrected, 

provided that deficiencies that also violate other laws that 

require earlier rectification shall be corrected in 

accordance with the applicable time provisions of such laws. 

The board may extend performance periods referred to in this 

section and in 82-4-336 for delays clearly beyond the 

permittee's control, but only when the permittee is, in the 

opinion of the board, making every reasonable effort to 

comply. 

(3) Within 30 days after notification by the permittee 

and when, 1n the judgment of the hoard, reclamation of a 

unit of disturbed lund area 1s properly completed, the 
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permittee shall be notified in writing and his bond on said 

area shall be released or decreased proportionately to the 

acreage included within the bond coverage. 

(-l) If reclamation of disturbed land is not pursued in 

accordance with the reclamation plan or if protection of 

water resources and beneficial uses is not pursued in 

accordance with the water protection plan and the permittee 

has not commenced action to rectify deficiencies within 30 

days after notification by the board or if reclamation is 

not properly 

plan within 2 

completed in conformance with the reclamation 

years after completion or abandonment of 

operation on any fraction of the permit area or such ~anger 

period as may have been authorized hereunder or if, after 

default by the permi~tee, the surety either refuses or fails 

to perform the work to the satisfaction of the board within 

the time required therefor, the board may, with the staff, 

equipment, and material under its control or by contract 

with others, take such actions as are necessary for required 

reclamation of the disturbed lands and for restoration a~~ 

OR replacement of water resources and restoration of 

beneficial uses. Such work shall be let on the basis of 

competitive bidding. The board shall keep a record of all 

necessary expenses incurred in carrying out the work or 

activity authorized under this section, including a 

reasonable charge for the services performed by the state's 
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personnel and the state's equipment and materials utilized. 

(5) The board shall notify the permittee and his surety 

by order. The order shall state the amount of necessary 

expenses incurred by the board in reclaiming the disturbed 

land ar.d restoring and OR replacing water resources and 

restoring beneticial uses and a notice that the amount is 

due and payable to the board by the permittee and.!.......lf 

applicable, the surety. If the amount specified in the order 

is not paid within 30 days after receipt of the notice, the 

attorney general, upon request of the board, shall bring an 

action on behalf of the state in district court. The surety 

~h8¼l--~e is liable to the state for com£liance with the 

reclamation ~lan to the extent of the reclamation 

performance bond and the permittee or the surety or both are 

liable to the extent of the financial assurance £rovided 

pursuant to [section 10]. The permittee ~heiX-be is liable 

for che remainder of the~ cost not paid by the surety 

relating_ to either land reclamation or restoration and OR 

reElacernent_Q~ wat~r resources and restoration of beneficial 

uses. 

( 6) In addition to the other liabilities imposed by 

this part, failure to commence action to remedy specifi~ 

deficiencies in reclamation or restordtion at"ld OR 

reela~e~ent of water resources and restor~tio11 of beneficial 

uses w~thin JO days after notification by the board or 
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failure to satisfactorily complete reclamation work on any 

segment of the permit area within 2 years, or such longer 

period as the board may permit on permittee's application 

~~~re£er or on the board's own motion, after completion or 

abandonment of operations on any segment of the permit area 

shs¼i--eon9~it~te constitutes sufficient grounds for 

cancellation of a permit or license and refusal to issue 

another permit or license to the applicant: provided, 

however, that such action sharr ~ not be effected while an 

appeal ~spending from any ruling requiring the same." 

Section 14. Section 82-4-351, HCA, is amended to read: 

"82-4-351. Reasons for denial of permit. (1) A permit 

may be denied for any of the fo~lowing reasons: 

(a) the plan of operation or reclamation or water 

grotection conflicts with Title 75, chapter 2, as amended, 

Title 75, chapter 5, as amended, Title 75, chapter 6, as 

amended, or rules adopted pursua~t to these laws; 

{b) the reclamation plan does not provide an acceptable 

method for accomplishment of reclamation as required by this 

part; 0!." 

{c) the water. _ . ..12..1:..':1.tection plan does :1ot provide an 

acce2tahl@ method for orotect1r.9 wa~er resc~rces as reg_uired 

~y this p<;ut. 

1 21 !\ denial ,)f a pe:-:r.i-: ~i"tal:::i: :-r.us;: be _.:-! writing and 

state the reaso~s ~"erefor for the denial." 
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Section 15. Section 82-4-352, MCA, is amended to read: 

"82-4-352. Reapplication with new reclamation plan or 

water protection plan. A permit may be denied and returned 

tc the applicant with a request that the application be 

rescbrnitted with a different plan for reclamation or wat~r 

protection. ~he person making application for a perrn1t may 

then resubmit to the board a new plan for reclamation or 

water .E!._o_!_ectian. 11 

Section 16. Section 82-4-353, MCA, is amended to read: 

w82-4-353. Administrative remedies notice -- parties 

hearings public information. (1) Upon receipt of an 

application for an operating permit, the department shall 

provide notice of the application by publication in a 

newspaper of general circulation in the area to be affected 

by the operation. The notice shall be published once a week 

for 3 successive ~eeks. 

(2) All hearings and appeal procedures shaY% must be in 

accordance with the Montana Administrative Procedure Act~ 

except for the informational hearin9.._____12rovided for ~n 

subsection (4), Any person whose interests may be adve~sely 

affected as a result of an action taken pursuant to this 

part may become a party to any proceeding held hereunder 

upon a showing that such person is capable of adequately 

representing the interests claimed. 

( 3) As used in this section, "person" means any 
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individual, corporation, partnership, or other legal entity. 

ill The de12,artment shall hold at least one .P_ublic 

hearin.9. .e_rior to issuin_g its decision to aJ2E_rove ,_ 

conditionally approve, or deny a permit pursuant to 82-4-337 

for the purpose of obtaining public comment on the adequacy 

of the water protection .e_lan and the water restoration and 

replacement financial assurance to accomplish the purposes 

of this part. The department may hold one hearing to satisfy 

the requirements of this subsection and the requirements of 

and rules adopted under Title 75, chapter 1, parts 1 and 2. 

No less than 30 days prior to the hearing the department 

shall: 

(a) give notice of the hearing in newspapers of general 

circulation in the area to be afiect~9- by the proposed 

012.eration and in the county newspapers of the county or 

counties that would be affectedi 

(b) mail written notices of the hearing to water users 

in the water ,E_rotection area~ as identified in the water 

protection plan; and 

{c) take other appropriate actions to ensure broad 

distribution of the hearing notice. 

ill The de,E_artment shall ensure that the water 

protection plan, the department's assessment of the water 

protection plan, and information supporting the department's 

determination vf the amount of the water ~storation and 
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replacement financial assurance are readily available for 

public review at the time the department gives notice of the 

hearing provided for in subsection [4). 

{6} A person whose interests may be adversely affected 

as a result of a decision to issue an operating permit 

pursuant to 82-4-337 relating to the water protection plan 

or the water restoration and re£lacement financial assurance 

may: 

fa) submit to the department information relating to 

the adequacy of the water protection plan and the amount of 

the water restoration and replacement financial assurance 

for a period of 30 days after the date of the public hearing 

provided for in subsection (4); 

(b) request an informal conference with the permittee 

and the department prior to the issuance of an operating 

permit under this part for the purpose of atcempting to 

resolve any disagreement related to the adequacy of a water 

protection plan or water restoration and ~eplacement 

financial assurance; and 

{c) petition the board to reconsider a decision to 

issue an operating permit, including requesting a heari~ 

If a hearing is requested under chis subsection, the boa=d 

shall hold the hearing and shall follow the Drocedure 

provided in s~bsection (4) to givP nctice at the ~eari~c. 

Based on the information presented at the hearing, ~he board 
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may reaffirm the decision to issue the permit, deny the 

permit, or modify the terms of the permit relating to the 

water protection plan and the amount of the water 

restoration and replacement financial assurance. The board's 

decision following a hearing conducted under this subsection 

is the final a~ decision." 

NEW SECTION. Section 17. Rights and obligations of 

permit tees 

abandonment 

and 

of 

water users. t¼t Following completion or 

reclamation, the 

permitted operations and 

permittee shall restore 

completion of 

or replace the 

quantity and quality cf water resources and restore 

beneficial uses in the water protection area to the 

approximate conditi~ns that prevailed prior to the 

commencement of the permitted operations at no greater cost 

to water esers, except that a permittee is not required to 

restore or ~eplace the quantity of a water resource solely 

to provide for the continJance of a beneficial use if the 

permittee ho~ds a water right that is senior to that 

beneficial use and the permittee has lawfully consumed or 

used only the water to which the permittee is entitled. 

trt--Pe~---e~~--~urpe~e--o£--en£e~eeme~~--e£--the--water 

p~eteetto~-p±~n,-the-Oepe~~ment--~he¼¼--presu~e--~he~--wate~ 

~eseu~ee~--a~e--benef~ei~±-tlses-~n-the-wete~-pro~eet±on-area 

ha~e-b~en-d~~~~±~hed-~~-~e;~ede~-by-tn~-~ermitted--eperet±en 

±£-the-~ambe~,-~~~6~+e~,-~tlan~i~y,-rete-o£-i~ew7-~ua¼~ty,-or 
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hydro¼eg±e--eharae~er±st±cs--0£-water-resottree~-±ft-~he-water 

proteet±on-srea-i~-d±m±nished-or-degraded-or-±f-wster--~~ers 

tn--the--water-proteet±on-area-are-±nettrr±ng-h±~her-eo9ts-±n 

obta±~±ng-or-ma±nta±n±ng-water-reso~rees-~or-bener±e±a¼-ttses 

~nan--~nder--~he--eond±t±ons--thae--extsted--pr±or--~e---tne 

eo~~e~ee~er.~-of-the-perm±ttea-o~erat±ons, 

t3t--A--water--~ser-w±th±n-the-water-proteet±on-area-may 

not±£y-the-perm±ttee-and-the--de~artment--by--teiephone,--±n 

wr±t±n9,--or--by--both--methods--~hat--a--water--re~ottree-or 

bene~±e±a½--~se--±n--the--water--proteet±on--area--ha9--eeeft 

dim¼fti9hee-or-eegraded~ 

t4t--~he-permittee-sha±r-res~ere-or--repYeee--soffieie"t 

weter--o~--a-temporary-basis-to-provide-for-the-eontinttation 

of-a-eene~¼eiei-ose-w±th±n-the-water--proteet±on--area--that 

has-been-d±m±n±shed-or-degraded-ont±±-the-water-resottree-a"d 

bene£±e±a¼-ose-are-permanent¼y-restored-or-rep±aeed-or-ttnti¼ 

the---perm±ttee--shows,--pttrsaant--to--the--reqttirements--0£ 

sttbseet±on-t9t7-that-the-water-resooree,-bene~±e±a¼-ttse,--or 

both--were--not--dimin±shed--or--daffla9ed--by--the--permitted 

operat~ons~--~emporary--restoration--or-rep¼aeement-0£-water 

mttst-Oe-aeeomp±±shed-w±th±n-the-£oT¼ow±ng--t±me£rames--arter 

the-water-~ser-has-noti£±ed-the-permittee-and-the-department 

as-pro~reed-±n-sttbseetion-t~t~ 

tat--24--~ottr~--eor--pttrpose~--0€--providiMg--water--eor 

±±¥estoek,-domestie-tt~e,-fflttflieipaT-~se,-or-instre8ffl-€Tow7 
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tbt--T%-hottrs-for-±rr±9atio";-and 

tet--T-days-for-any-ether-bene£±e±ar-ose. 

t5t--i£--the--permittee--£s±¼s-to-temperari±y-restore-or 

rep±aee-8-water-reso~ree,-restore-a-benef±eia%-ttse,-or-both, 

a~-provided-in-s~bsee~ion-t4t1-the--~epartment--~haT½7--with 

the--s~a££ 7 --eqtt±pment 7 -and-materiaT-ttnder-tts-eontro½-or-by 

eontraet-with-others,-take-neeessary-aet±ons-to--restore--or 

rep±aee--the--water--resottree7--restore-8-bene~±e±a¼-tte~7-or 

both•-~he-department-sha½±-keep-a-reeord--of--a¼½--neeessary 

e~penses--incttrred--in--earryin9--ottt--the--work-or-aetivity 

attthor±~ed-by-this-sttbseet±on,-±ne¼ttdin9-a-reasonab¼e-ehar9e 

£or-the-ser¥iees-performed--by--the--state~s--personne½--and 

e~tt±pment-and-the-materia¼s-ttsed. 

t6t--~he--board--by-order-sha¼i-notify-the-perm±ttee-and 

his-sttrety 7 -±f-app½±eab¼e,-oE-ae~±ens-takeft--to--eemperar¼¼y 

restore--or--repiaee--a-weter-reeett~ee7 -reseere-a-bene£ieta¼ 

tt~e,-or-both7-~he-order-mttse-state-the-emettnt--o£--neeessary 

ex~enses--±nettrred--by--~he-department-and-a-net±ee-that-the 

emocnt-±s-dtte-aftd-payab¼e-to-the-departmeftt-by-the-perm~ttee 

a"d-by-the-sttrety,-±£-appi~eab½e.-ir-the-amottnt-speeified-¼n 

the-order-¼s-not-pa±d-w¼th~n-~e-days-after--reeeipt--0£--the 

notiee,--the--attorftey--~ene~a±7 --ttpen-re~ttest-ef-the-boa~dy 

~nari-br±n9-an-aet±on-on-beha½£-of--~h~--~tate--in--d±~tr¼et 

eottrt~--~he--~tt~ety--~~-¼iab¼e-to-the-~tate-to-the-extent-of 

the--sttrety~~---finane±a~---part±e~pat+on---+n---any---w~ter 
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rep¼aeement--ana--restorat%on--r±nane¼a¼-assttranee-meehanism 

provided-by-the-permittee--pttrsttant--to--tseet½on--¼e+~--~he 

perm±ttee-ts-¼tab¼e-£or-the-remainder-oE-the-eosto 

t~t--W±th±n--6-months-o£-the-date-or-not~£¼eation-by-the 

water-ttser-as-pro~±eed-±n-sttbseetion-t3t,-~n¼e9s-a-e±rrerent 

ttme-~s--negotiated--with--the--water--ttser--or--ttn¼ess--t~e 

permittee--shows;-parsttant-to-the-req~±rements-0£-sttbseet±on 

t9t,-that--a--water--resottree--or--bene£ie¼a¼--ttse--was--no~ 

dim±n±shed--or--degraded--by-the-perffl±ttee~s-operations,-the 

perffl¼ttee-sha¼¼-permanent~y-restore-or-repiaee-a--d¼ffl±nt~hed 

or--de9raded--weter-resottree-and-sha¼½-perfflanent¼y-restore-a 

dimtnished-or-degraded-~eneEteia¼-ttse-at-the--same--¼oeatton 

where--the-water-was-bene£±e±a¼¼y-~sed-at-no-greater-eo9t~to 

the-water-~ser-than-ttnder-eond±~ions-that-pre~ai¼ed-prior-to 

~he-eolM\eneefflent-of-the-perm±tte~-operattons7 

t8t--~he-perm%ttee-sha½½-eompensate-water-ttsers-for--any 

eeonom±e--tosses-tnettrred-by-the-d±m±n±shment-or-degradat±en 

of-a-water-resottree7-benefie±a¼-ttse-in-the-waeer--proteetion 

area7--or--both-that-are-not-restored-or-rep¼aeed-with±n-t~e 

t±me-estabiished-pttrsttant-to-~ttbseet±on-t4to 

t9t--tat-~he-perm±ttee-may-re~ttest-a-hear±n9-sttb1ee~--to 

the--pro~istons--of-the-Montana-Admtnistratt~e-P~oeed~~e-Aet 

and--may--previde--e~idenee--to--~hew---t"~e---the---~¼±eged 

~imini~hment---~r---degr~det+en---~f--a--water--re~e~~ee--~r 

bene£±e±a¼-ttse-wa~-not-eattsed-by-the-permttted-operatian~. 
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tbt--~he-perm±ttee-hes-the-bttrden-0£--shew¼ng--by--e¼ear 

and--eonv±"e±ng--e¥~denee--that-the-perm±tted-operet±ons-d½d 

not-eatt9e-the--d±mtn%slu\ent--or--degradet±en--oi--the--water 

resottree-or-bener±e±a¼-ttseo 

tet--A--reeerd--fflttst--be--made-o~-the-hearin~-and-0£-a±¼ 

ev±Oenee-presented-end-te~t±mony-takeno 

tdt--Based-tt~en-the-hear±ng-reeord7-the-department-she±¼ 

determtne-whether-the-water--resottree,--bene£±e±~¼--~ee,--or 

bot~---were---d±m±n±shed---or---de~raded--by--the--perm±tted 

operat±onso 

tet--E±ther-the-perm±ttee-or-the-water-ttser-may--reqcest 

tnet---the--department--reeons±der--±ts--determ±nat±on.--~"e 

departfflent~s-response-to-e--reqcest--to--reeon9ider--±s--the 

£±ne¼-a9eney-deets±on. 

tEt--If--tne--department--f±nds-that-the-d±min±~~men~-or 

degradetton-of-e-wat~r-reso~ree-or-benef±e~a~--ttse--was--net 

eatl~ed--Oy--a--~erm±tted--operatio~--ttnder--th±s--part7--the 

department--may--ftnd-that-the-water-~ser-mo~t-~eifflbttrse-the 

~ermittee--for--ene--costs---the---permt~tee---¼ncttrred---±n 

tempo~ar~±y---~~--permanentiy--restor±n9--or--re~iaein~--the 

diminished-or--de9raded--water--re~ooree--or--restor±n9--the 

benefieTa±--~~e~--Tr--~~e--departmen~--determ±~e~--that--t~e 

dim+n±~hment---e~---de9radation---of--a--wa~er--resettree--or 

benef~e~~+-rt~e-w~~-e~o~e6-by--~--~erm±eted--eperat±en--rtnder 

t~~e--~ar~T-~he-p~~~±~~ee-~~aii-re~m~ttrse-ehe-water-oser-£or 
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Che-eosts-the-water-tt~er--½~ettr~ed--to--parti~i~ate--~"--t~e 

heartftg-prov~~ed-£o~-¼n-sttbseetten-t9ttato 

NEW SECTION. Section 18. Rights of water users outside 

a water protection area. (1) At any time after receipt of 

tne application for an operating permit, the department may 

expa~d water moni~oring beyond the water protection area 

boundaries proposed in the application. The perrnittee shall 

pay the costs of any additional monitoring that the 

department determines is necessary to ensure 

water resources that may be adversely 

permit:ed operations. 

protection of 

affected by the 

(2} A water user who depends upon a water resource or 

who has a beneficial use that is located outside the water 

protection area boundaries proposed in the permit 

application or the boundaries established by the board 

through permit review and issuance may 

department expand water monitoring 

protection area boundaries to include that 

request 

beyond 

water 

that the 

the water 

resource, 

beneficial use, or both. The water user must provide a 

written statement of the reasons for the request, including 

supporting information to explain why the water user 

believes that the water resource, beneficial use, or both 

may be diminished or degraded by the proposed or permitted 

cperations. 

{3) The water user outside a water protection area has 
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the burden of showing by e¼es~--s"d--eonvine%n9 ~ 

PREPONDERANCE OF evidence that water monitoring should be 

expanded beyond the water protection area boundaries,-exeepe 

t"at--the--perm¼ttee--hae--the--bttreen-of-show±n9-that-water 

mon±tor±n9--~hott¼O--not--be--expanded--±£--the--water---ttser 

defflenstrates--that--the--water-resottree-or-benefieia~-ttse-in 

qttestion-has--been--dimt"ished--or--de~rsded--based--ttpon--a 

eompar±son--0£--the-eharaeterist±es-0£-the-water-resottree-or 

bene£±e±a~-ttse-prior-to-anft-a£ter-the--eoJMte~eement--e£--the 

permitted-operatteflS•-~he-water-ttser-is-not-~eqttired-to-show 

thst--the--perm±tted--operat±ons--eattsed-the-d±m±n±shme"t-or 

degredet±on-o£-the-water-resott~ee-or-eene£±e±s¼-~se. 

(4) Either the water user or the permittee may request 

that the department reconsider its decision on the water 

user's request that the department expand water monitoring. 

The department's response to a request to reconsider is the 

final agency decision. 

{5) Within 180 days after a decision to expand water 

monitoring beyond the boundary of a water protection area, 

the department shall decide whether to formally expand the 

boundaries of the water p~otection area to include the water 

resource, beneficial use, or both that were the subject of a 

water user's request pursuant to subsection (2), unless the 

water user agrees to an extension of time to allow 

additional monitoring to occur before the department makes 
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its decision. 

(6) Either the water user or the perrnittee may request 

that the department reconsider its decision on whether to 

expand the boundary of a water protection area. In instances 

when, pursuant to subsection (3), the water user has 

demonstrated that a water resource, beneficial use, or both 

have been diminished or degraded, the perrnittee has the 

burden of showing by e½~ar-and-eonT¼~e~n9 A PREPONDERANCE OF 

evidence that the water protection area should not be 

expanded. 

(7) A water user who depends upon a water resource or 

who has a beneficial use that is included within the 

expanded boundaries of a water protection area is entitled 

to all of the rights and obligations of water users included 

within the original boundaries of the water protection area. 

Section 19. Section 82-4-354, MCA, is amended to read: 

"82-4-354~ Ma~daMtl~-~o-eompe¼--e~fo~eement ENFORCEMENT 

ADMINISTRATIVE REVIEW -- MANDAMUS, (1) ~ny A resident of 

this state or-~ person having an interest that is or may be 

adversely affected, with knowledge that a requirement of 

this part or a rule adopted under this part is ~ot being 

enforced by a public officer er employee whose duty it ~st~ 

enforce the requirement or rule, may or1ng th? failure to 

~he atte~cion 2f the ~tlb½±e-~ffiee~-er-~~piey~~ comn1ssi~~er 

and to the licensee or permittee by an affidavit stati11g the 
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specific facts of the failure. ffnewift~iy--ma~±ng--£atse 

stateme~~s-e~-cha~ges-¼n-the-a£fidav±t-stlbjeets-the--e££±ant 

te--pe"a¼t±es--p~escr%bed-£e~-feise-swe8~±~g,-as-prov±ded-±~ 

45-~-r0r7 

(2) Within 10 days of receipt of ~he AN affidavit THAT 

ALLEGES FACTS DEMONSTRATING PROBABLE CAUSE THAT A VIOLATION 

OF THIS PART OR A RULE ADOPTED UNDER THIS PART HAS OCCURRED_, 

the department shall inspect the operation and location 

named in the affidavit andL ba~ed upon the inspection, the 

commissioner shall issue a written response to the person 

~ho filed the affidavitL ~t~__t_in__g_ whether the commissioner 

agrees or disagrees that a violation has taken place OR 

STATING THAT SUPPLEMENTAL INVESTIGATION IS NECESSARY, and 

provide a copy to the licensee or permittee. IF THE 

DEPARTMENT DETERMINES THAT SUPPLEMENTAL INVESTIGATION IS 

NECESSARY, THE COMMISSIONER SHALL :NCLUDE IN THE WRITTEN 

RESPONSE A STATEMENT OF THE REASONS AND A SPECIFIC 

TIMEFRA.'IE, NOT TO EXCEED 30 DAYS UNLESS THE COMMISSIONER 

DEMONSTRATES GOOD CAUSE THAT MORE TIME IS NEEDED, FOR 

COMPLE'TI0~~ OF THE INVESTIGATION AND ISSUANCE OF THE 

COMMISSIONER'S STATSME~T AGREEING OR DISAGREEING THAT A 

~:...!_Q!:~·rroN HAS _!_:\KEN PLACE. 

t?t(~l It ~he p~bt~e--o~£~eer-er-em~toyee-negieet~-e~ 

r~~n~~~-tor--~M--~n~~ft~onabte--~i~~--af~er--reeei~t--ef--~~~ 

::t!." !' t rlct'I:' ,:~- -t--~--entor,:-e--tr,~-t"~t;:'j:i rement-ee-rttif! co:mni s s 1one ~ 
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determines that there is no violation, the affiant may 

~pp~8½-~ffe-eofflffl±ss¼oneris-determ¼nat±on-to-the-board ~OEST 

AN ADMINISTRATIVE HEARING or, IF THE COMMISSIONER'S DECISION 

:s ARBITRARY, CAPRICIOUS, OR AN ABUSE OF DISCRETION, bring 

a~ action of mandamus i~ the district court ~f the first 

1udicial district of this state in and for the county of 

Lewis and Clark or in the district court of the county in 

which the land is ~ocated. If the commissioner fails to 

respond within 10 days of receipt of the affidavit, the 

affiant may either proceed with an appeal to the board o~ 

br±ng-an-~et¼on-0£-mandamas as though the commissioner had 

decided that no violation occurred OR BRING AN ACTION OF 

MANDAMUS. 

l!l If the court finds that a requirement of this part 

or a rule adopted under this part is not being enforced, it 

shall~ 

ill order the pttbi±e-ofr±eer-er commissioner emp¼eyee 

to perform his duties. If he fails to do so, the p~btie 

e,Eii'"eer-er- commissioner emp¼oyee must be held in contempt of 

court and is subject to the penalties provided by law. 

tbt--regttire-the-eefflffl±9s±oner-te-order-the--!±een9ee--or 

pef"m±ttee-who-wa-s-£-onnd-to-be-in-v±otat±-on-er-~h-¼~-part-ef"-ei 

rtt½e--aeepte~--p~rsttant-to-th±s-part-to-re±m~ttr9e-t"e-eef"90n 

who-brett9ht-the-eompiBint-ior-a½~-er-~"e--eo~ts--the--person 

i~earred--in-appea±in9-tne-e~!M'li9~~ener~s-dee±9±on,-br±n9±n9 
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an-aet±on-o£-mandamas7 -or-both,-f£-the-departmeftt-±s--ttnab¼e 

to--~eettre--f"eimbttr~ement--or--the--persen~s--eosts-trom-the 

i±eensee-ef"-perm±ttee-w±thin-68-days--of--the--date--ef--the 

board~s--dee±~±on-on-an-appea¼-or-the-eo~rtis-deeis±on-en-an 

aet±on-o£--ma"demtt~,--~he--depertment--9ha¼i--~e±mbttrse--the 

person,-provided-~hat-the-deparement-may-eont±ntte-to-8ttempt 

to-obt8~n-re±mbttrsement-£rom-the-¼±eensee-er-permittee. 

t3t--Any--per~on--~ev±ng--an--±nterest-that-is-or-may-be 

adverseiy-a£feeted-may-eomm.enee-a-e±¥±¼-aet±on--on--h±s--ewn 

behai£--to--eompe¼--eompl±anee--w±th--th±s--part-aga±nst-any 

per9on-£er-the-v±e¼at±en-e£-this-paf"t-er-any-rtt¼e,-order,-or 

perm±t--±~s~ed--Hnder--±t.--However7--no--stteh--aet±on---may 

eomm.enee~ 

tat--~r±or--te--6&--days--a£ter--the-p¼a±nt±££-has-9iven 

not±ee-±n-wf"±t±ng-to--the--department--and--to--the--a¼¼eged 

v±eiater~-er 

tbt--±£--the--department-has-eefflffl.eneed-and-±s-di¼igen~¼y 

prosee~t±n~-e-e±v±i-aet±en-to-reqtt±re--eemp¼±anee--w±th--the 

~rovie±ons--o£-th±9-part-or-any-rHie,-order-or-perm±t-+~sHe8 

~nder-it~ 

(5) THE COURT, IN ISSUING A FINAL ORDER IN ANY ACTION 

BROUGHT PURSUANT TO SUBSECTION \3), MAY AWARD COSTS OF 

LITIGAT[ON, INCLUDING ATTORNEY AND EXPERT WITNESS FEES, TO 

ANY PARTY WHENEVER THE COURT DETERMINES SUCH AWARD IS 

APPROPRIATE. ~HE COURT MAY, IF A TEMPORARY RESTRAINING ORDER 
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OR PRELIMINARY INJUNCTION IS SOUGHT, REQUIRE THE FILING OF A 

BOND OR EQUIVALENT SECURITY IN ACCORDANCE WITH THE MONTANA 

RULES OF CIVIL PROCEDURE. 

(6) A PERSON HAVING AN INTEREST THAT IS OR MAY BE 

A~VERSELY AFFECTED MAY COMMENCE A CIVIL ACTION ON HIS OWN 

BEHALF TO COMPEL COMPLIANCE WITH THIS PART AGAINST ANY 

PERSON FOR THE VIOLATION OF THIS PART OR ANY RULE, ORDER, 

PERMIT, QR LICENSE ISSUED UNDER IT. HOWEVER, AN ACTION MAY 

NOT COMMENCE: 

(A) PRIOR TO 60 DAYS AFTER THE PLAINTIFF HAS G:VEN 

NOTICE IN WRITING TO THE DEPARTMENT AND TO THE ALLEGED 

VIOLATOR: OR 

(B) IF THE DEPARTMENT HAS COMMENCED AND lS DILIGENTLY 

PROSECUTING A CIVIL ACTION TO REQUIRE COMPLIANCE WITH THE 

PROVISIONS OF THIS PART OR ANY RULE, ORDER, _PERMIT, OR 

LICENSE ISSUED UNDER IT. 

i.lli2.l Any person having an interest that is or may be 

adversely affected may intervene as a matter of right in enr 

~oeh ~ civil action brought under ~fti9--~ee~±on~ SUBSECTION 

ltl.,_ 

(8) A PERSON WHO IS INJURED IN HIS PERSON OR PROP~RTY 

THROUGH THE VIOLATION BY ANY PERMITTEE OR LICENSEE 'Jf A 

RULE, ORDER, PERMIT, OR LICENSE ISSUED PURSUANT TO c!ilS PART 

MAY BRING AN ACTION FOR DP.~.AGES, INCLUDING RLASONAB:£ 

ATTORNEY AND EXPERT WITNESS FEES1_ AGAINST THE PER.'UTTEE OR 
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LICENSEE ONLY IN THE COUNTY IN WHICH THE EXPLORATION OR 

MINING OPERATION COMPLAINED OF IS LOCATED. NOTHING IN TBIS 

SUBSECTION AFFECTS THE RIGHTS ESTABLISHED BY OR LIMITS 

IMPOSED UNDER TITLE 39, CHAPTER 71. 

t4t~ ~othing in this section restricts any right 

of any person under any statute or common law to seek 

enforcement of this part or the rules adopted under it or to 

seek any other relief." 

Section 20. Section 82-4-355, MCA, is amended to read: 

"82-4-355. Action for damages to water supply 

replacement. (~) An owner of an interest in real property 

who obtains all or part of his supply of water for 

beneficial 'J.ses, as defined in 85-2-102, ~roM-en-t:1i,derqrottnd 

~ottree--o~~er-~~an-e-~tlbterreft~at,-s~ream-ha~¼ng-a-permanent7 

di9tt~et,-aftd-known-enanneT may sue the operator PERMITTEE 

OR LICENSEE engaged in a mining or exploration operation to 

recover damages for loss in quality or quantity of the water 

supply PROXIMA':'ELY resulting from mining or exploration. The 

owner is requ::.red tc exha....ist the administrative remedy under 

subsecti.on t~t ill_ pri::ir to filing suit reiated--to--an 

opera~±en-oermi~~ed-prior-to-e~~eber-±,-±99~~-~"e-ere¥t~¼en~ 

0£--f~eet±~~~-T-~hr~~9~-~• ➔ -~~ee~~e~e-~he-ore¥t~ions-oe-thi~ 

~~~~ten-for-operttt±on~-permitted-a~te~-e~tober-±;-¼-99~. 

( _:i. -, l_'R T~-!~ ?".;~=__f:_~y-~=:::::~_9_i_ __ :NJUK'i 7N A SUT'I' UNDCR THIS 

SECTh)N_ r:~_ ~-:STABLISHED BY A SHOWING THAT THE ORE BODY OR 
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OVERLYING STRATA IS AN AQUIFER IN THAT LOCATION AND THAT THE 

ORE BODY OR THE OVERLYING STRATA HAS BEEN REMOVED OR 

DISRUPTED. A PRIMA FACIE SHOWING SHIFTS THE BURDEN TO THE 

DEFENDANT PERMITTEE OR LICENSEE TO SHOW THAT THE PLAINTIFF 

OWNER'S WATER SUPPLY WAS NOT INJURED BY THE REMOVAL OR 

D~SRUPTION. 

titill (a) An owner described in subsection (1) may 

file a complaint with the department detailing the loss in 

quality or quantity of water. Upon receipt of a valid 

complaint, the department~: 

(i) ~~e¼~ investigate the statements and charges in the 

complaint, using all available information, including THE 

WATER PROTECTION PLAN AND monitoring data gathered at the 

exploration or mine site AND WITHIN THE WATER PROTECTION 

AREA; 

(ii) may require the operator, if necessary, to install 

monitoring wells or other practices that may be needed to 

determine the cause of water loss, if r:here is a loss, ir. 

terms of quantity and quality; 

(iii) ~ha¼¼ issue WITHIN 90 DAYS a written finding 

specifying the cause of the water loss, if there is a loss, 

1n terms of quantity e"ff OR quality; 

(iv) ~n8¼¼,-±~-~t-Oe~@~m~ne~-~"at-~~e--preponder8nee--of 

~~~~enee-±nd±e~te~-that-the-¼o~~-±~-ea~~ed-hy-a"-exp½o~etion 

er--m~"±"g-ope~8t~on7 order the operator, in compliance with 
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Title 85, chapter 2, to provide the needed water immediately 

on a temporary basis and within a-rea~e~~b¼e--~~me 45 DAYS 

replace the water in like quality, quantity, and duration~ 

ffL 

tne water is not replaced, PURSUANT 

SUBSECTION (3)(AJ(IV), the--departmen~--~ha¼¼ order 

.LYl IF TO 

the 

suspension of the operator's exploration or operat~ng permit 

until such time as the operator provides substitu:e water, 

except that nothing in this section preempts Title 85, 

chapter 2. The operator may not be required to replace a 

Junior right if the operator's withdrawal or dewatering is 

not in excess of his senior right. 

(b) 

potential 

quantity 

If the department determines that there 

that surface or subsurface water 

may be adversely affected by a 

:s a great 

q.ia.lity and 

mining or 

exploration operation, the operator shall install a water 

quality monitoring program, water quantity monitoring 

program, or both, which must be approved by the department 

prior to the commencement of exploration or mining. 11 

Section 21. Section 82-4-360, MCA, is amended to read: 

"82-4-360. Activity prohibited if bond forfeited or 

reclamation laws violated exception. (1) Except as 

pruvided in subsection (2), a person may not co~duct mining 

or exploraLi0r1 clCtivities in this state 1t that person or 

any firrn or business association of which that person was a 
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principal or controlling member had a bond forfeited under 

this part or if the department determines, based on 

information supplied by any person, that the applicant is in 

violation of federal or state mine reclamation laws or rules 

AT AN OPERATION WITHIN THE STATE. 

(2) A person described 1n subsection (1) may apply for 

a~ operations permit or an exploration license or may 

conclude a written agreement under 82-4-305 if tnat person 

first pays to the department: 

(a) the full amount of the necessary expenses incurred 

by the board under 82-4-341(5) for reclamation of the area 

for which the bond was forfeited or in which a violation of 

a federal or state mine reclamation law or rule occurred in 

the state; 

{b) the full amount of any penalties assessed under 

this part; and 

(c) interest on these amounts ar.d penalties incurred at 

the rate of 6% per year.'' 

Section 22. Section 82-4-362, MCA, is amended to read: 

"82-4-362. Suspension of permits -- hearing. (1) If any 

8f the requirements of this part, the rules adop~ed under 

:his part, or tne reclamation plan have not bee:-: cornpl i. ~d 

with within the time limits set by the depart~ent or boar~ 

or oy this part, the depart~ent shall ser~e a ·:oticc 0f 

noncompliance on the licensee or permittee or, if necessary, 
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the commissioner shall order the suspension of the permit. 

The notice or order must be handed to the licensee or 

permittee in person or served by certified 

mail addressed to the permanent address 

or--regi!ltered. 

shown on the 

application for a permit. The notice of noncompliance must 

specify in what :espects the operator has failed to comply 

with this part, the rules adopted under this part, or the 

reclamation plan. 

(2) If the licensee or permittee has not complied witr. 

the requirements set forth in the notice of noncompliance or 

order of suspension within the time limits set therein, the 

permit may be revc-ked by order of the board and the 

performance bond forfeited to the department. The licensee 

or per~ittee is entitled to a hearing before the department 

on t!1e :evocation of a permit er license or the forfeiture 

of a performance bo~d if a hearing is requested within 30 

days ~fte~ service of notice as provided in subsection (1). 

The notice must state when those measures ~ay be undertaken 

and must give ~otice of opportunity for a hearing. If a 

heari~g :s ~equesterl within the 30-day period~ the permit or 

license may nee be revoked and the bond may not be forfeited 

~1:1t1l 3 fi~a~ dec~sicn is ~ade by the depar~nent. 

(3) If d pe~~ittee fails to pay the fee ur f:1e the 

'Pp,'r I rt'qnir~d. .~der 82-4-339, the department sha:1 serve 

il,!t ~ Lt~ .:..,,;: ~r'.::.:::. '.:3i lure, by certified mail or pers:Jnal 
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delivery, on the permittee. If lht, permittee does not comply 

within 30 days of receipt of l he notice, the commissioner 

shall suspend the permit. The commissioner shall reinstate 

the permit upon compliance. 

(➔) If the department deter~ines that a permittee is in 

violation of a :ederal or state mine reclamation law or rule 

at any of the permittee's operations within the state, the 

department shall serve a notice cf r.oncompliance on the 

permittee in accordance with the procedures specified in 

subsection (1). The notice must identify the provisions of 

federal or state mine reclamation laws that the permittee is 

violating, establish a time limit for correction of the 

violations, and state that the permittee has an opportunity 

to request a hearing. The permittee is entitled to a hearing 

if the permittee requests the hearing within 30 days after 

service of the notice as provided in subsection (1). Within 

15 days after the close of a hearing held under this 

subsection, the commissioner shall reaffirm or withdraw the 

notice of noncompliance, based upon the hearing record. If 

the commissioner reaffirms the notice, the permittee shall 

comply with the requirements set forth in the notice within 

the time limits set therein. If the permittee does not 

comply, all permits iss~ed to the permittee under this part 

must be revoked by ~rder of the board. The board shall 

reinstate the perm!ts upcn 5ubmissiun of appropria~e 
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documentation from appropriate agencies of the state and 

federal government that establishes that the permittee has 

corrected the violations that caused the permits issued 

under this part to be revoked.'' 

NEW SECTION. Section 23. Federal water protection and 

replacement legislation~ If the 

federal legislation establishing 

u.s. 
water 

congress approves 

protection and 

replacement requirements for operations permitted under this 

part that supersede the requirements of this part and if the 

federal legislation authorizes state governments to assume 

primacy for administration of the federal water protection 

and replacement requirements, the department shall take the 

actions necessary to receive federal approval to administer 

~ne federal requirements. 

NEW SECTION. Section 24. Rulemaking. 

shall adopt: 

The department 

(1) interim rules to implement (sections l through 24] 

18 to be in place no later than October 1991; and 

19 

20 

21 

22 

23 

24 

25 

(2) final rules to implement [sections l through 241 to 

be in place no later than July 1, 1992. 

NEW SECTION. Section 25. Codification instruction. 

(Sections 10, 17~ 18, 23, and 24) are intended to be 

ccdi(ied as an integral part of Title 82, chapte~ 4, part 3, 

and the provisions of Title 82, chapter 4, part 3, apply to 

[~ections 10, 17, lS, 23, and 24). 
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l NEW SECTION. Section 26. severability. If a part of 

2 [this act] is invalid, all valid parts that are severable 

3 from the invalid part remain in effect. If a part of [this 

act] 1s 1nva1:a in one or more of its applications, the part 

~ ~e~a1ns 1n effect in all valid applications chat are 

6 5everaole from the invalid applications. 

7 NEW SECTION. Section 27. Applicability. [This act] 

a applies to p~eceedin9~-eegttn~ 

9 ill PROPOSED OPERATIONS FOR WHICH AN APPLICATION FOR AN 

10 OPERATING PERMIT IS FILED OR FOR WHICH AN APPLICATION FOR AN 

11 AMENDED OR REVISED PERMIT TO EXPAND OPERATIONS :s FILED 

12 after October l, 19911._ A.ND 

13 (2) OPERATIONS FOR WHICH AN APPLICATION FOR AN 

14 OPERATING PERMIT WAS FILED PRIOR TO [THE EFFECTIVE DATE OF 

15 THIS ACT] AND FOR WHICH THE OPERATING PERMIT HAS NOT BEEN 

16 ISSUED OR FOR WHICH THE OPERATING PERMIT HAS BEEN ISSUED AND 

17 THE OPERATOR HAS NOT COMMENCED MINING PRIOR TO OCTOBER 1, 

18 :992. 

19 NEW SECTION. Section 28. Effective date. [This act J is 

20 effecti~e on passage and approval. 

-End-
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