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threatened and endangered species and all species of
wildlife and fish that are classified as game species and
for which licenses are required for hunting and fishing in
the state.

{Section 8{(3}] autherizes the department to assess a
water resources assessment fee not to exceed the actual
amount of contractor and employee expenses of the department
to provide for timely and adequate review of the water
protection plan. The department's rules should authorize the
use of the money collected from the water resources
assessment fee for expenses, such as for hiring temporary
employees and contracted consultants and data collection and
analysis.

In adopting rules to set forth the specific terms and
conditions of financial assurance mechanisms authorized by
[section 10)], the department shall consult and, to the
greatest extent practicable, rely upon concepts and
requirements contained in Rules 16.44.801 through 16.44.823,

Administrative Rules of Montana.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section B2-4-301, MCA, is amended to read:

"82-4-301. Legislative findings. (1} The extraction of
mineral by mining is a basic and essential activity making

an important contribution to the econcmy of the state and
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the nation. At the same time, proper reclamation of mined
land and former exploration areas not brought to mining
stage 13 necessary to prevent undesirable land and surface
water conditions detrimental to the general welfare, health,
safety, ecclogy, and property rights of the citizens of the
state. Mining and exploration for minerals take place in
diverse areas where geological, topographical, climatic,
bioglogical, and sociological conditions are significantly
different, and reclamation specifications must vary
accordingly. It is not practical +to extract minerals or
explore for minerals required by our sociéty without
disturbing the surface or subsurface of the earth and
without producing waste materials, and the very character of
many types of mining operations precludes complete
restoration of the land to its original condition. The
legislature finds that land reclamation as provided in this
part will allow exploration for and mining of valuable
minerals while adequately providing for the subsequent
beneficial use of the lands to be reclaimed.

(2) The 1eg;slature finds that beneficial uses of

surface water and ground water may be adversely affected by

mining and exploration for minerals and that requirements to

ensure the protection of the state's water resources are

necessary. The legislature finds that restoration or

replacement of water rescurces and restoration of beneficial
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uses is necessary if those resocurces and beneficial uses are

diminished or degraded as a result of mining and exploration

for minperals and that the restoration or replacement should

be accomplished at no increased cost to water users.”

Section 2. sSection 82-4-302, MCA, is amended to read:

“82~4-302. Purpose. (1) The purposes of this part are
to provide:

(a) that the usefulness, productivity, and scenic
values of all lands and-surface-waters involved in mining
and mining exploration within the boundaries and lawful
jurisdiction of the state will receive the greatest
reasonable degree of protection and reclamation to
beneficial use;

{b)y authority €£for cooperation between private and
governmental entities in carrying this part into effect;

(c) for the recognition of the recreational and
aesthetic values of land as a benefit to the state of
Montana; ané

{(d) protection to all waters within the boundaries and

lawful jurisdiction of the state that may be adversely

affected by mining;

{e)} for restoration or replacement of the quantity and

guality of waters that are diminished or degraded by mining;

{£) that water users do not incur increased costs in

continuing beneficial uses of water resources in areas where
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mining for minerals occurs; and

td¥(g) priorities and wvalues to the aesthetics of our
landscape, waters, and ground cover.

{2) Although both the need for and the practicability
of reclamation will <contreol the type and degree of
reclamation in any specific instance, the basic objective
will be to establish, on a continuing basis, the vegetative
cover, soil stability, water condition, and safety condition
appropriate to any proposed subsegquent use of the area.”

Section 3. Section 82-4-303, MCA, is amended to read:

"82-4-303. Definitions. As used in this part, unless
the context indicates otherwise, the following definitions
apply:

{1) "Abandonment of surface or underground mining"™ may
be presumed when it is shown that continued operation will
not resume.

(2) "Beneficial uses" means those beneficial uses of

water resources defined in B85-2-102(2) and other uses of

water resources that include but are not limited to

maintenance of minimum streamflows, public and private water

leases, significant aesthetic wvalues, and significant

wildlife habitat.

€24(3) "Board" means the board of land commissioners or
4 state employee or state agency as may succeed to  its

powers and duties under this part.
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(4) "Commissioner" means the commissioner of state

lands provided for in 2-15-3202,

+33(5) "Cyanida ore-processing reagent" means cyanide
or a cyanide compound used as a reagent in leaching
operations.

t4¥({6] “Department” means the department of state
lands.

+5%{7) "Disturbed land" means that area of land or
surface water disturbed, beginning at the date of the
issuance of the permit, and it comprises that area from
which the overburden, tailings, waste materials, or minerals
have been removed and tailings ponds, waste dumps, recads,
conveyor systems, leach dumps, and all similar excavations
or covering resulting from the operation and which have not
been previously reclaimed under the reclamation plan.

t+6+(8) "Exploration" means all activities conducted on
or beneath the surface of lands resulting in material
disturbance of the surface for the purpose of determining
the presence, location, extent, depth, grade, and econonmic
viability of mineralization in those lands, if any, other
than mining for production and economic exploitation, as
well as all roads made for the purpose of facilitating
exploration, except as noted in 82-4-310.

£7¥(9) "Mineral" means any Ore, rack, or substance,

other than oil, gas, bentonite, clay, coal, sand, gravel,
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phosphate raock, or uranium, taken from below the surface or
from the surface of the earth for the purpose of milling,
concentration, refinement, smelting, manufacturing, or other
subsequent use or processing or for stockpiling for future
use, refinement, or smelting.

£6¥{10) "Mining" commences when the coperator first mines
ores or minerals in commercial quantities for sale,
beneficiation, refining, or other processing or disposition
or first takes bulk samples for metallurgical testing in
excess of aggregate of 10,000 short tons.

+93{11) "Ore processing" means milling, heap leaching,
flotation, vat leaching, or other standard hard-rock mineral
concentration processes.

t#€3(12) "Person" means any person, corporation, firm,
association, partnership, or other legal entity engaged in
exploration for or mining of minerals on or below the
surface of the earth, reprocessing of tailings or waste
materials, or operation of a hard-rock mill.

t:$¥{13) "Placer deposit” means naturally occurring,
scattered or unconsolidated valuable minerals in gravel or
alluvium lying above bedrock.

++2¥(14) “Placer or dredge mining" means the mining of
minerals from a placer deposit by a person or persons.

€33¥(15) "Reclamation plan" means the operator's written

proposal, as required and approved by the board, for

-8~
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reclamation of the land that will be disturbed. The proposal
shall 1include, to the extent practical at the time of
application for an operating permit:

{(a) a statement ¢f the proposed subsequent use of the
land after reclamation;

(b) plans for surface gradient restoraticn to a surface
suitable for the proposed subsequent use of the land after
reclamation is completed and the proposed method of
accomplishment;

(c} the manner and type of revegetation or other
surface treatment of disturbed areas;

{d) procedures proposed to avoid foreseeable situations
of public nuisance, endangerment of public safety, damage to
human 1life or property, or unnecessary damage to flora and
fauna in or adjacent to the area;

{e) the method of disposal of mining debris;

{f) the method of diverting surface waters around the
disturbed areas where necessary to prevent pcllution of
those waters Or unnecessary erosion;

{g) the method of reclamation of stream channels and
stream banks to control erosion, siltation, and pollutiocn;

{h} maps and other supporting dJdocuments as may be
reascnably required by the department; and

(i) a time schedule for reclamation that meets the

requirements of 82-4-336.
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t4}1(16) (a) "Small miner" means a person, firm, or
corporation that engages in the business of mining or
reprocessing of tailings or waste materials that does not
remove from the earth during any calendar year material in
excess of 36,500 tons in the aggregate, that does not hold
an operating permit under 82-4-335 except for a permit
issued under 82-4-335{2), and that conducts:

(1) an operation resulting in not more than 5 acres of
the earth's surface being disturbed and unreclaimed; or

(ii) two operations which disturb and leave unreclaimed
less than S acres per operation if the respective mining
properties are:

(A) the only operations engaged in by the person, firm,
or corporation;

(B) at least 1 mile apart at their closest peint: and

(C) not operated simultaneously except during seasonal
transitional periods not to exceed 30 days.

(b) For the purpose of this definition only, the
department shall, in computing the area covered by the
operation, exclude access or haulage roads that are required
by a local, state, or federal agency having jurisdiction
over that road to be constructed to certain specifications
if that public agency notifies the department in writing
that it desires to have the rcad remain in use and will

maintain it after mining ceases.
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t353(17) "Surface mining” means all or any part of the
process involved in mining of minerals by removing the
overburden and mining directly from the mineral deposits
exposed, including but not 1limited to open-pit mining of
minerals naturally exposed at the surface of the earth,
mining by the auger method, and all similar methods bfw;hich
earth or minerals exposed at the surface are removed in the
course of mining. Surface mining does not include the
extraction of oil, gas, bentonite, clay, coal, sand, gravel,
phosphate rock, or wuranium or excavation or grading
conducted for on-site farming, on-site road construction, or
other on-site building construction.

t36¥(18) "Underground mining” means all methods of
mining other than surface mining.

t273(19) “"Unit of surface-mined area" means that area of
land and surface water included within an operating permit
actually disturbed by surface mining during each 12-month
period of time, beginning at the date of the issuance of the
permit, and it comprises and includes the area from which
overburden or minerals have been removed, the area covered
by mining debris, and all additional areas used in surface
mining or underground mining operations which by virtue of
mining use are susceptible to erosicon in excess of the
surrounding undisturbed portions of land.

t+8¥{20) "Vegetative cever"” means the type of
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vegetation, grass, shrubs, trees, or any other form of
natural cover considered suitable at time of reclamation.

(21) "Water protection area" means the area proposed for

mining that would be subject to an operating permit and the

area that is 1 mile upgradient by 2 miles crossgradient by 3

miles downgradient of the respective hydrologic slopes of

surface water and ground water flowing through the proposed

permitted area.

{22) "Water protection plan" means the operator's

written proposal, as required and approved by the board, for

the protection of water resources within the water

protection area. The board shall adopt rules setting forth

requirements for the content of the proposal, provided that

the proposal must include the following elements:

(a) a list containing the names and addresses of all

water users in the water protection area;

(b} a detailed assessment of the existing water

resources, hydrology, and beneficial uses within the water

protection area, including a 2-year baseline study

sufficient to enable the department to assess the potential

and probable cumulative impacts of the proposed operations

upon the hydrology, gquantity, and quality of water resources

and upon beneficial uses in the water protection area;

(c) an assessment of the consequences of the proposed

operations on the hydrology, quantity, and quality of water
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regsources in the water protection area, including the

potential for diminishment or degradation of water resources

and the potential for adverse effects on beneficial uses;

(d) an assessment of the potential for water rescurces

and beneficial uses that may be diminished or degraded to be

permanently restored or replaced to the approximate

hydrologic characteristics, quantity, and gquality that

existed prior to the commencement of the proposed operations

and the proposed methods cof restoration or replacement of

water resources and restoration of beneficial uses; and

{e) the estimated cost of restoring or replacing any

water rescurces that may be diminished or degraded by the

proposed operations and the estimated cost of ensuring the

continuation of beneficial uses within the water protection

area at no greater cost to water users than under conditions

that existed prior to the commencement of the proposed

operations.

(23) "Water resources’” means all streams, lakes, wells,

springs, irrigation gystems, wetlands, watercourses,

waterways, drainage systems, and other bodies of surface

water and ground water, including natural and manmade water

bodies regardless of ownership and any of these water bodies

that are outside the state's boundaries but within the

boundaries of a water protection area,

(24) "Water user" means a person or entity holding a
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water right, as provided in Title 85, chapter 2, and a state

or federal agency or unit of government with jurisdiction

over water resources or beneficial uses.”

Section 4. sSection 82-4-311, MCA, is amended to read:

"82-4-311. Hard-rock mining account, All fees, fines,
penalties, and other uncleared meaneys-which money that have
been or will be paid to the department of-state-tands under
the provisions of this part shkatt must be placed in the
state special revenue fund in the state treasury and
credited to a special account to be designated as the
hard-rock mining and reclamation account. This account shatd
be is available to the department by appropriation and ahat:
must be expended for the research, reclamation, and

revegetation of land and the rehabilitation, restoration,

and replacement of water resources affected by any mining

operations. Any unencumbered and any unexpended balance of
this acecount remaining at the end of a fiscal year sha:} may
not lapse but shai} must be carried forward for the purposes
of this section wuntil expended or until appropriated by
subsequent legislative action.”

Section 5. Section 82-4-321, MCA, is amended to read:

“82~4-321. Administration. The board is charged with
the responsibility of administering this part, In order to
implement its terms and provisions, the board shall from

time to rime promulgate such rules as the board shall deem

—4-
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necessary. The board may delegate such powers, duties, and
functions to the department as it deems necessary for the
performance of its luties as administrator of this part. The
board shall employ experienced, qualified persons in the

£ietd fields of mined-land reclamation and water protection,

restoration, and replacement who, for the purpose of this

part, are referred to as supervisers.®
Section 6. sSection B2-4-322, MCA, is amended to read:
"82-4~322. Investigations, research, and experiments.
The board ahaii--have has the authority to conduct or
authorize investigations, research, experiments, and

demonstrations in reclamation and water protecticn,

restoration, and replacement and to collect and disseminate

nonconfidential information relating to mining."

Section 7. Section 82-4-323, MCA, is amended to read:

"“82-4-323. Iateragency cocperation — receipt and
expenditure of funds. The board shall cooperate with other
governmental and private agencies in this state and other
states and agencies of the federal government and may
reasonably compensate them for any services the board
requests that they provide. The board may receive federal

funds, state funds, and any other funds and, within the

limits imposed by the grant, expend them for water

retection, restoration and replacement of water resources,
B

reclamation of land affected by mining or exploration, and
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for purposes enumerated in 82-4-336."

Section B. section 82-4-335, MCA, is amended to read:

*82-4-33%. Operating permit -- limitation -- fees. (1)
A person may not engage in mining, ore processing, oOr
reprocessing of tailings or waste material, construct or
cperate a hard-rock mill, use cyanide are-processing
reagents, or disturb land in anticipation of those
activities in the state without first obtaining an operating
permit from the board. A separate operating permit is
required for each complex.

(2) A small miner who intends to use a cyanide
ore-processing reagent shall obtain an operating permit for
that part of his operation where the cyanide ore-processing
reagent will be used or disposed of.

{3) Prior to receiving an operating permit from the
board, a person shall pay the basic permit fee of $25 and a

water resources agsessment fee not to exceed the actual

amount of contractor and employee expenses of the department

that are necessary to provide for timely and adequate review

of the water protection plan. The becard may further define

these expenses by rule.

{4) A person shall submit an application on a form
provided by the board+ whiech that must contain the following
information and any other pertinent data required by rule:

{a) name and address of the operator and, if a
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corporation or other business entity, the name and address
of its principal officers, partners, and the like and its
resident agent for service of process, if required by law;
(b)) minerals expected to be mined;
(c) a proposed reclamation plan;

(d) a proposed water protection plan;

¢tdy{e} expected starting date of operations;

te¥(f) a map showing the specific area to be mined and
the boundaries of the land which that will be disturbed,
topographic detail, the location and names of all streams,
roads, railroads, and utility 1lines on or immediately
adjacent to the area, lcocaticn of proposed access roads to
be built, and the names and addresses of the surface and
mineral owners of all lands within the mining area, to the
extent known to the applicant;

+£3(g} types of access roads to be built and manner of
reclamation ¢f road sites on abandonment:

t9y(h) a plan whieh that will provide, within limits of
normal operating procedures of the industry, for completion
of the operation;

thi--ground-water—-and~-surface--water--hydrotogic—-data
gathered-—frem——a-suffictent-number—of-seurees—and-itength-of
time-to-charseteriza-the-hydrotegic—regimer

(i) a plan detailing the design, operation, ard

monitoring of impounding structures, including but not
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limited to tailings impoundments and water reservoirs,
sufficient to ensure that the structures are safe and
stable:

{}) a plan identifying methods to be used to monitor
for the accidental discharge of objectionable materials and
remedial action plans to be used to control and mitigate
discharges to surface water or ground water:; and

(k} an evaluation of the expected life of any tailings
impoundment or waste area and the potential for expansion of
tre tailings impoundment or waste site.

t4¥(5} Except as provided in subsection <63 (7), the
permit provided for in subsection (1) for a large-scale
mineral development as defined in 50-6-302 must be
conditioned to provide that activities under the permit may
not commence until the impact plan is approved under
90-6-307 and until the permittee has provided a written
guarantee to the department and to the hard-rock mining
impact board of compliance within the time schedule with the
commitment made in the approved impact plan, as provided in
90-6-307. If the permittee does not comply with that
commitment within the time scheduled, the board, upon
receipt of written notice from the hard-rock mining impact
board, shall suspend the permit until it receives written
notice from the hard-rock mining impact board that the

permittee is in compliance.
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t5¥(6) When the department determines that a permittee
has become or will become a large-scale mineral developer
pursuant to 82-4-339 and 90-6-302(4) and provides notice as
required under 82-4-339, within 6 months of receiving the
notice, the permittee shall provide the board with proof
that he has obtained a waiver of the impact plan requirement
from the hard-rock mining impact board or that he has filed
an impact plan with the hard-rock mining impact beoard and
the appropriate county or counties. If the permittee does
nct file the required proof or if the hard-rock mining
impact board certifies to the board that the permittee has
failed to comply with the hard-rock mining impact review and
implementation reguirements in Title 90, chapter 6, parts 3
and 4, the board shall suspend the permit until the
permittee files +the required procf or until the hard-rock
mining impact board certifies that the permittee has
complied with ‘the hard-rock mining impact review and
implementation treguirements.

+6+(7) Compliance with 96-6-307 is a0t reguired for
exploration and bulk sampling for metallurgical testing when
the aggregate samples are less than 10,000 tons.

+#¥(8) A person may ncot be issued an operating permit
if that person's failure to comply with the wprovisions of
this part, the rules adopted under this part, or a permit or

license issued under this part has resulted in the
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forfeiture of a bond unless that person meets the conditions
described in 82-4-360."

Section 9. section 82-4-337, MCA, is amended to read:

*B2-4-337. Inspection -~ issuance of operating permit
- modification. (1) (a) The board shall cause all
applications for operating permits to be reviewed for
completeness within 30 days of receipt. The board shall
notify the applicant concerning completeness as soon as
possible. An application is considered complete unless the
applicant is notified of any deficiencies within 30 days of
receipt.

(b} Unless the review period is extended as provided in
this section, the board shall review the adeguacy <f the

proposed reclamation plan, wakter protection plan, and plan

of operation within 30 days of the determination that the
application is complete or within 60 days of receipt of the
application if the beoard does not notify the applicant of
any deficiencies in the application. If the applicant is not
notified of deficiencies or inadequacies in the proposed

reclamation plan, water protection plan, and plan of

operation within such time perjiod, the department shall

issue a_decision to approve the operating permit shaii--be

tasned-upon-receipe-of-the-bond-as-cequired-in-82-4-338. The
department shall promptly notify the applicant of the form

and amount of bond whieh and water restoration and

-20—
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replacement financial assurance that will be required.

{¢) If, within 15 days of the date the department's

decision is issued under subsection_ (1)(b} or (1l){e)(iii)

the department does not receive a reguest for an informal

conference or a petition toc reconsider the decisicon pursuant

to 82-4-353(6), the decision is final and the operating

permit must be issued. No proceeding conducted pursuant to

82-4-353(6){c) may exceed 60 calendar days unless extended

by the board for good cause.

(d) No permit may be issued until:
{i} sufficient bond has been submitted pursuant to

82-4-338r and the financial assurance reguirement of

[section 10] has been satigfied;

(ii) the administrative requirements of 82-4-353 have

been satisfied;

{iii) the department has found that the water protecticn

plan is adequate to protect water resoutces in the water

protection area, as demonstrated by the applicant for an

operating permit; and

tey-tiy-(iv) Prier--to--tssuance--of-——a---permiey the
department shati-inspeet has inspected the site, unless the
department has failed to act on the application within the
time prescribed in subsection (l)(b). If the site is not
accessible due to extended adverse weather conditions, the

department may extend the time period prescribed in
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subsection (l}(b) by not more than 180 days to allow
inspection of the site and reascnable review.

{e) (i) The department must serve written notice of a
time extension upen the applicant in person or by certified
mail, and any such extension is subject to appeal to the
poard in accordance with the Mcontana Administrative
Procedure Act.

(ii) If the department determines that additional time
is needed to review the application and reclamation plan gr

water protection plan for a major operation, the department

and the applicant shall negotiate to extend the period
prescribed in subsection ({1)(b) by not more than 365 425
days in order to permit reasonable review. When an

application and reclamation plan or water protection plan

are reviewed under the provisions of this subsection, the

department shall issue its decision to approve, approve with

conditions, or deny the operating permit at least 60_days

before the end of the negotiated extension period.

{iii) Pailure of the board to act upen a complete
application within the extension period constitutes approval
of the application, and the permit shall be issued promptly
upon receipt of the bond as required in 82-4-338 and

certification that the applicant has complied with the

financial assurance requirement established by [section 10].

{2) The operating permit ahait must be granted for the
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period required to complete the operation and shati-be is
valid until the operation authorized by the permit is
completed or abandoned unless the permit is suspended or
revoked by the board as provided in this part.

{3) The operating permit ahei® must provide that the

reclamation plan and water protection plan may be modified

by the board, upon proper application of the permittee or
department, after timely notice and opportunity for hearing,
at any time during the term of the permit and for any of the
following reasons:

{a) to modify the reguirements so¢ they will not
conflict with existing laws;

(b) when the previously adopted reclamation plan or

water protection plan is impossible or impracticable to

implement and maintain;
(¢) when significant environmental problem situations

are revealed by field inspection.”

NEW SECTION. Section 10. Water restoration and

replacement -- financial assurance -- release. (1) The
applicant shall provide financial assurance sufficient to
ensure the restoration or replacement of specific water
resources and the restoration and continuation of beneficial
uses within the water protection area at no greater cost to
water users than under conditions that existed prior to the

commencement of the applicant's propeosed operations. The
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department shall determine the amount of financial assurance
that the applicant must provide based on an assessment of
the water protection plan and the applicant's estimated cost
of restoring or replacing water resources and restoring
beneficial uses that may be diminished or degraded by the
applicant's proposed operations.

{2) The applicant may satisfy the financial assurance
requirement by:

{a) establishing a water restoration and replacement
trust fund and making annual payments into the fund;

{b) filing with the department a bond that is payable
to the state of Montana with surety satisfactory to the
department, conditioned upon the fajthful performance of the
requirements of this part and the rules of the beard;

(c) £iling an irrevocable letter of credit with the
department;

(d) obtaining water restoration and replacement
insurance and submitting a certification of insurance tc the
departmenty;

{(e) filing with the department a cash deposit., an
assignment of a certificate of deposit, or other surety
acceptable to the board;

{f) demonstrating to the department that the applicant
meets minimum financial worth and bond rating criteria that

show that the applicant has adequate internal resources for
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meeting the financial requirement established by subsection
(l); or

{gy a combination of financial assurance mechanisms
that are acceptable to the department and that may include a
trust fund, a surety bond guaranteeing payment into a trust
fund, a letter of credit, and insurance.

(3) The board may accept financial assurance from an
applicant for two or more operations. Financial assurance
for two or more operations must be adequate to ensure the
restoration or replacement o©f water resources and the
continuance of heneficial uses of water resources in the
water protection area or areas surrounding the operations at
no greater cost to water users than the users incurred under
conditions that prevailed prior to the commencement cf the
permitted operations.

(4) The board shall adopt rules to specify the terms
and conditions of each financial assurance mechanism
authorized by this section that must be met before the board
may approve the use of that mechanism by the applicant for
purposes of satisfying the financial assurance requirement
established by this section.

{5} The amount of financial assurance approved by the
board may not be less than the estimated cost to the state
to restore or replace specific water rescurces and to ensure

the continuance of beneficial uses in the water protection
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area at no greater cost to water users than under conditions
that prevailed prior to the commencement of the proposed
operations as set forth in the water protection plan.

(6} A public or government agency is not required to
provide financial assurance under the provisions of this
section.

{7) If the department determines that the level of
financial assurance provided for a permitted operation dces
not represent the present costs of water restoration or
replacement or restoration of beneficial uses that may be
diminished or degraded by the operation, the department may
modify the financial assurance requirements of that permit.

(8) The department may not release an operator from the
financial assurance requirement and release Ffunds or
terminate the funding mechanisms the operator relied upon to
fulfill the financial assurance requirement:

(a) for a minimum of 10 years after the release of the
performance bond as provided in 82-4-338;

(b) until the department determines that the quality
and guantity of water resources in the water protection area
have been permanently restored or replaced and that
beneficial uses in the water protection area are contlnuing
at ne greater cost to water users than under conditions that

prevailed prior to the commencement of the permitted

operations; and
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{¢} until a public hearing has been held consistent
with the provisions of 82-4-353(4). The department shall
make all informat.on that 1is relevant to the decision on
whether to release an operator from the financial assurance
requirement readily available to interested persons
beginning no later than the date that notice of the public
hearing is distributed as reqguired by 82-4-353(4).

(9) A person may submit to the department information
relevant to the department's decision to release an cperator
from all or any part of the financial assurance requirement
for a period of 30 days after the date of the public hearing
reguired by subsection 82-4-3%3(4).

{10) A person may request the department tc reconsider
its decision to release an operator from all or any part of
the financial assurance requirement, based upon information
the person submits to show that the permittee has not
restored or replaced the gquantity or gquality of water
resources or both or has not restored beneficial uses in the
water protection area at no greater cost to water users than
under the conditions that prevailed prior to the
commencement o¢f the permitted cperations. The department’s
response tc a reguest to reconsider its decision to release
an operatsr from all or any part of the financial assurance
requirement is the final agency decision,

Section 11. Section B2-4-1339, MCA, is amended to read:
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"82-4-339. Annual report of activities by permittee --—
fee -—- notice of large-scale mineral developer status. (1)
Within 30 days after completion or abandomment of operations
on an area under permit or within 30 days after each
anniversary date of the permit, whichever is earlier, or at
such later date as may be provided by rules of the board and

each year thereafter until reclamation and restoration and

replacement of water rescurces and restoration of beneficial

uses is completed and approved, the permittee shall pay the
annual fee of $25 and shall file a report of activities
completed during the preceding year on a form prescribed by
the board which report shall:

(a) identify the permittee and the permit number;

{b) locate the operation by subdivision, section,
township, and range and with relation to the nearest town or
other well-known gecgraphic feature;

{c) estimate acreage to be newly disturbed by operation
in the next l2-month period:

{d} include the number of persons on the payroll for
the previous permit year and for the next permit year at
intervals that the department considers sufficient to enable
a determination of the permittee’'s status under 90-6-302(4);
and

{e) update any maps previously submitted or

specifically requested by the board. Such maps shall show:
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(i) the permit area;

(ii) the unit of disturbed land;

{iii) the area to be disturbed during the next 12-month
period;

{iv) if completed, the date of completion of operations;

{v) if not completed, the additional area estimated to
be further disturbed by the operation within the following
permit year; and

{vi} the date of beginning, amount, and current status

of reclamation, protection, resioration, and replacement of

water resourCces, and restoration of beneficial uses

performed during the previous 12 months.

{2) Whenever the department determines that the
permittee has become or will, during the next permit year,
become a large—-scale mineral developer, it shall immediately
serve written notice of that fact on the permittee, the
hard-rock mining impact board, and the county or ccunties in
which the operation is located."

Section 12. Section 82-4-340, MCA, is amended to read:

"82-4-340. Successor operator. When one operator
succeeds to the interest of ancther in any uncompleted
operaticn by sale, assignment, lease, or otherwise, the
board may release the first operator from the duties imposed
upon him by this part as to such operation, provided that

both operators have complied with the reguirements of this
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part and the successor operator assumes the duty of the

former cperator to protect water resources and to complete

the reclamation of the 1land and the restoration or

replacement of water resources and restoration of beneficial

uses, in which case the board shall transfer the permit to
the successor operator upon approval of the successor

cperator's bond and water restoration and repiacement

financial assurance as regquired under this parc.”

Section 13. Section 82-4-341, MCA, is amended to read:

"82-4-341. Compliance with reclamation plan and water

rotection plan —-— reclamation and restoration of water
resources and beneficial uses by board. (1} Follewing
receipt of the permittee's report and at any other

reasonable time the board may elect, the board shall cause
the permit area to be inspected to determine if the
permittee has complied with the reclamation plan, the water
protecrion plan, and the board's rules.

(2) The permittee shall proceed with reclamation and

the protection of water resources and beneficial uses as

scheduled in his approved reclamation plan and water
protection plan. Following written notice by the board
noting deficiencies, the permit:iee shall commence action
within 30 days to rectify these deficiencies and shall
Jdiligently proceed untii the deficlencies are corrected,

provided that deficiencies that also violate other laws that
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require earlier rectification shall be corrected in
accordance with the applicable time provisions of such laws,
The board may extend performance periods referred to in this
section and in 82-4-336 for delays clearly beyond the
permittee's control, but only when the permittee is, in the
opinion of the board, making ewvery reasonable effort to
comply.

(3) Within 30 days after notification by the permittee
and when, in the judgment of the board, reclamation of a
unit of disturbed land area is properly completed, the
permittee shall be notified in writing and his bond on said
area shall be released or decreased proportionately to the
acreage included within the bond coverage.

{4) If reclamation of disturbed land is not pursued in

accordance with the reclamation plan or if protection of

water resources and beneficial wuses is not pursued 1in

accordance  with the water protection plan and the permittee

has not commenced action to rectify deficiencies within 30
days after notificaticn by the board or if reclamation is
not properly completed in conformance with the reclamation
plan within 2 years after completion or abandonment of
operation on any fraction of the permit area or such longer
pericd as may have been authorized hereunder or if, after
default by the permittee, the surety either refuses or fails

to perform the work to the satisfaction of the board within
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the time required therefor, the board may, with the staff,
equipment, and material under its control or by contract
with others, take such actions as are necessary for reguired

reclamation of the disturbed lands and for restoration and

replacement of water resources and restoration of beneficial

uses. Such work shall be let on the basis of competitive
bidding. The board shall keep a record of all necessary
expenses incurred in carrying out the work or activity
authorized under this secticn, including a reasonable charge
for the services performed by the state's personnel and the
state's equipment and materials utilized.

(5) The board shall notify the permittee and his surety
by order. The order shall state the amount of necessary
expenses incurred by the board in reclaiming the disturbed

land and restoring and replacing water resources and

restoring beneficial uses and a ncotice that the amount is

due and payable to the board by the permittee and, if
applicable, the surety. If the amount specified in the order
is not paid within 30 days after receipt of the notice, the
attorney general, upon request of the board, shall bring an
action on behalf of the state in district court. The surety

shaii-be is liable to the state for compliance with the

reclamation plan to the  extent of the reclamation

performance bond and the permittee or the surety or both are

liable to the extent of the financlial assurance provided
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pursuant to [section 10]. The permittee shaii-be is liable

for the remainder of the any cost not paid by the surety

relating to either land reclamation or restoration and

replacement of water resources and restoration of beneficial

uses.
(6) In addition to the other liabilities imposed by
this part, failure to commence action to remedy specific

deficiencies in reclamation or restoraticn and replacement

of water resources and restoration of beneficial uses within

30 days after notification by the board or failure to
satisfactorily complete reclamation work on any segment of
the permit area within 2 years, or such longer period as the
board may permit on permittee's application eherefor or on
the board's own motion, after completion or abandcnment of
operations on any segment of the permit area shai?
ecoansciente consktitutes sufficient grounds for cancellation
of a permit or license and refusal to issue another permit
or license to the applicant; provided, however, that such
action shatt may not be effected while an appeal is pending

from any ruling requiring the same,"
Section 14. section 82-4-351, MCA, is amended to read:

"82-4-351. Reasons for denial of permit. (1) A permit

may be denied far any cf the following reasons:

(a) the plan of operaticn or reclamation co¢r water

protection conflicts with Title 75, chapter 2, as amended,
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Title 75, chapter 5, as amended, Title 75, chapter 6, as
amended, or rules adopted pursuant to these laws;

{b) the reclamation plan does not provide an acceptable
methed For accomplishment of reclamation as required by this
part; or

(€) the water protection plan does not provide an

acceptable method for protecting water resources as required
by this part.

{2) A denial of a permit sha** must be in writing and

state the reasons therefor for the denial.”
Section 15. Secticn 82-4-352, MCA, is amended to read:

"82-4-352. Reapplication with new reclamation plan or

water protection plan. A permit may be denied and returned

to the applicant with a request that the application be
resubmitted with a different plan for reclamation or water
protection. The person making application for a permit may
then resubmit to the board a new plan for reclamation or

water protection."

Section 16. section 82-4-353, MCA, is amended to read:
"82-4-353. Administrative remedies -- notice —- parties

- hearings -- public informaticn. (1) Upon receipt of an

application for an aperating permit, the department shall
provide notice of the application by publication in a
newspaper of general circulation in rthe area to be affected

by the operatian. The notice shall be published oace a week
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for 3 successive weeks.
{2) All hearings and appeal procedures aha}i must be in
accordance with the Montana Administrative Procedure Act,

except for the informatipnal hearing provided for in

subsection (4). Any person whose interests may be adversely

affected as a result of an action taken pursuant tc this
part may become a party to any proceeding held hereunder
upon a showing that such person is capable of adequately
representing the interests claimed.

(3) &As used in this section, ‘“person" means any
individual, corporation, partnership, or other legal entity.

{4) The department shall hold at least one public

hearing prior to issuing irts decision to approve,

conditionally approve, or deny a permit pursuant to 8§2-4-337

for the purpose of obtainipg public comment on the adequacy

of the water protection plan and the water restoration and

replacement financial assurance to accomplish the purposes

of this part. The department may hold one hearing to satisfy

the requirements of this gsybsection and the requirements of

and rules adgpted under Title 75, chapter 1, parts 1 and 2.

No less than 30 days prior to the hearing the department

shall:

ta) gqive notice of the hearing in newspapers of general

cireulation ir the area to be affected by the proposed

cperation ané in the county newspapers of the countg or
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counties that would be affected;

{b)_ mail written notices of the hearing to water users

in ;he water protection area, as identified in the water

Protection plan; and

(€} take other appropriate actions to ensure broad

distribution of the hearing notice.
(5) _The

protection plan, the department's assessment of the water

depattmen; shall ensure that the water

protection plan, and informgtion supporting the department's

determination of the amount of the water restoration and

replacement financial assurance are readily available for

public review at the time the departmant gives notice of the

hearing provided for in subsection (4).

{6) A persaon whose igperggtsrpgy be adversely affected

as a result of a decision to issye an operating permit

pursuant to 82-4-337 relat}qg to the water piotectien plan
or the water restoration and replacement financial assurance
may:

[a) submit to the degartmentr infoermation relating to

the adequacy of the w;tagrprqgggtion plan and the amount of

the water restoration and replacement financial assurance

provided feor in subsection (8);

1b) reqguest _an infgzma; conferegce with the permittee

and the department priorx to the issuance of an aperating
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permit under this part for the purpose of attempting to

resclve any disagreement related to the adegquacy of a water

protection plan or water restoration and replacement

financial assurance; and

(c) petition the board to reconsider a decision to

issue an operating permit, including requesting a hearing.

If a hearing is requested under this subsection, the board

shall hold the hearing and shall follow the procedure

provided in subsection {4) to give notice of the hearing,

Based on the informaticon presented at the hearing, the board

may reaffirm the decision to issue the permit, deny the

permit, or modify the terms of the permit relating to the

water protection plan and the amount of the water

restoration and replacement financial assurance. The board's

decision following a hearing conducted under this subsection

is the final agency decision.”

NEW SECTION. Section 17. Rights and obligations of
permittees and water users. (1) Fellowing completion or
abandonment o©f permitted operations and completion of
reclamation, +the permittee shall restore or replace the
quantity and quality of water resources and restore
beneficial uses in the water protection area to the
approximate conditions that prevailed prior to the
commencement of the permitted operations at no greater Jocst

to water users, except that a permittee is not required to
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restore or replace the guantity of a water resource solely
to provide for the continuance of a beneficial use if the
permittee holds a water right that is senior to that
beneficial use and the permittee has lawfully consumed or
used only the water to which the permittee is entitled.

{2y For the purpose of enforcement of the water
protection plan, the department shall presume that water
resources and beneficial uses in the water protection area
have been diminished or deqraded by the permitted operation
if the number, location, guantity, rate of flow, quality, or
hydrologic characteristics of water resources in the water
protection area 1s diminished or degraded or if water users
in the water protection area are incurring higher costs in
cbtaining or maintaining water resources for beneficial uses
than wunder the conditions that existed prior to the
commencement of the permitted operations.

{3) A water wuser within the water protection area may
notify the permittee and the department by telephone, in
writing, or by both methods that a water resource or
peneficial use in the water protection area has been
diminished or degraded.

t4) The permittee shall restore or replace sufficient
water on a temporary basls to provide for the continuation
ef a beneficial use within the water oprorecrion area that

has been diminished or degraded until the water resource and
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beneficial use are permanently restored or replaced or until
the permittee shows, pursuant to the requirements of
subsection (9), that the water resource, beneficial use, or
both were not diminished or damaged by the permitted
coperations., Temporary restoration or replacement of water
must be accomplished within the following timeframes after
the water user has notified the permittee and the department
as provided in subsection (3):

{a) 24 hours for purpeses of providing water for
livestock, domestic use, municipal use, or instream flow:

(b) 72 hours for irrigation; and

(¢) 7 days for any other beneficial use.

(5) If the permittee £fails to temporarily restore or
replace a water resource, restcore a beneficial use, or both,
as provided in subsection (4), the department shall, with
the staff, equipment, and material under its control or by
contract with others, take necessary actions to restore or
replace the water resource, restore a peneficial use, or
both. The department shall keep a record of all necessary
expenses incurred 1in carrying out the work or activitcy
authorized by this subsection, including a reasonable charge
for the services performed by the state's personnel and
equipment and the materials used.

(6) The board by order shall notify the permittee and

his surety, if appilcable, of actlions taken to temporarily
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restore or replace a water resource, restore a beneficial
use, or both. The order must state the amount of necessary
expenses incurred by the department and a notice that the
amount is due and payable to the department by the permittee
and by the surety, if applicable. 1f the amount specified in
the order is not paid within 30 days after receipt of the
notice, the attorney general, upon reguest of the board,
shall bring an action on behalf of the state in district
court. The surety is liable to the state to the extent of
the surety's financial participation in any water
replacement and restoration financial assurance mechanism
previded by the permittee pursuant to [section 10]. The
permittee 1s liable for the remainder of the cost.

(7} Within 6 months of the date of notification by the
water user as provided in subsection (3), unlesas a different
time is negotiated with the water user or unless the
permittee shows, pursuant to the requirements of subsection
{9}, that a water resource or beneficial use was not
diminished or degraded by the permittee's operations, the
permittee shall permanently restore or replace a diminished
or degraded water resource and shall permanently restore a
diminished or degraded beneficial use at the same location
where the water was beneficially used at no greater cost to
the water user than under conditions that prevailed prioer to

the commencement of the permitted operations.
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{(8) The permittee shall compensate water users for any
economi¢ losses incurred by the diminishment or degradation
of a water resource, beneficial use in the water protection
area, or both that are not restored cr replaced within the
time established pursuant to subsection (4).

{9) (a) The permittee may request a hearing subject to
the provisions of the Montana Administrative Procedure Act
and may provide evidence to show that the alleged
diminishment or degradation of a water resource oOr
beneficial use was nct caused by the permitted operaticns.

(b) The permittee has the burden of showing by cleac
and convincing evidence that the permitted cperations did
not cause the diminishment or degradation of the water
resource or beneficial use.

(c}y A record must be made of the hearing and of all
evidence presented and testimony taken.

{d) Based upon the hearing record, the department shall
determine whether the water rescurce, beneficial use, or
both were diminished or degraded by the permitted
operations.

{e) Either the permittee cr the water user may reguest
that the department reconsider its determination. The
department's response to a request to recconsider is the
final agency decision.

£y TIf the department finds that the diminishment or
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degradation of a water resource or beneficial use was not
caused by a permitted operation under this part, the
department may find that the water user must reimburse the
permittee for the costs the permittee incurred in
temporarily or permanently restoring or replacing the
diminished or degraded water resource or restcring the
beneficial wuse. If the department determines that the
diminishment or degradation of a water resource or
beneficial use was caused by a permitted operation under
this part, the permittee shall reimburse the water user for
the costs the water user incurred to participate in the
hearing provided for in suabsection (9}(a).

NEW SECTION. Section 18. Rights of water users outside

a water pratection area. (l) At any time after receipt of
the application for an cperating permit, the department may
expand water monitoring beyond the water protection area
boundaries proposed in the application. The permittee shall
pay the costs of any additional monitoring that the
department determines is necessary o ensure prctection of
water resources that may be adversely affected by the
permitted cperations.

(2} A water user who depends upon a water rescurce or
who has a beneficial use that is located cutside the water
protection area ocundaries propesed in the permit

application o©or +tne boundaries established by the board
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through permit review and issuance may request that the
department expand water monitoring beyond the water
protection area boundaries to include that water resource,
beneficial use, or both. The water user must provide a
written statement of the reasons £or the request, incliuding
supporting information to explain why the water user
believes that the water resource, beneficial wuse, or both
may be diminished or degraded by the proposed or permitted
operations.

{3} The water user outside a water protection area has
the burden of showing by clear and convincing evidence that
water monitoring should be expanded beyond the water
protection area boundaries, except that the permittee has
the burden of showing that water monitoring should not be
expanded 1i1f the water user demonstrates that the water
resource of beneficial use in question has been diminished
or degraded based upon a comparison of the characteristics
of the water rescource or beneficial use prior to and after
the commencement of the permitted operations. The water user
is not required to show that the permitted operations caused
the diminishment or degradation of the water resource or
beneficial use.

{4) Either the water user or the permittee may request
that the department reconsider its decision on the water

user's reguest that the department expand water wmonitoring.
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The department's response to a request to reconsider is the
final agency decisiaon,

{5) Within 180 days after a decision to expand water
monitoring beyond the boundary of a water protection area,
the department shall decide whether to formally expand the
boundaries of the water protecticn area to include the water
resource, beneficial use, or both that were the subject of a
water user's reguest pursuant to subsection (2}, uniess the
water user agrees to an extension of time to allow
additional monitoring to occur before the department makes
its decision.

{6) Either the water user or the permittee may request
that the department reconsider its decision on whether to
expand the boundary of a water protection area. In instances
when, pursuant to subsection (3), the water user has
damonstrated that a water resource, beneficial use, or both
have been diminished or degraded, the permittee has the
burden of showing by clear and convincing evidence that the
water protection area should not be expanded.

(7) A water user who depends upon a water resource or
who has a beneficial use that is included within the
expanded boundaries of a water protection area is entitled
to all of the rights and obligations of warer users included

witnhin the original boundaries of the water protection area.

Section 19. section B2-4-354, MCA, is amended to read:
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"82-4-354. Mandamus to compel enforcement. (1) &ny A

resident of this state or a person having an interest that

is or may be adversely affected, with knowledge that a
requirement of this part or a rule adopted under this part
is not being enforced by a public cfficer or employee whose
duty it is to enforce the requirement or rule, may bring the
failure to the attention of the public-efficer-or-smpioyee

commissioner and to the licensee or permittee by an

affidavit stating the specific facts of the fajilure.
Knowtngty--making--faise--scatemenkts——-or--charges---in-—-—the
affidavie-—subideces——che-affiank-co-panattiea-preseriibed-for
fatse-awearingy;-as-provided-in-45-7-2082<

(2) Within 10 days of receipt of the affidavit, the

department shall inspect the operation and location named in

the affidavit and, based upon the inspecticn, the

commissioner shall issue a written response to the person

who filed the affidavit statring whether the commissioner

agrees or disagrees that a violation has taken place and

provide a copy to the licensee or permittee.

t24(3) TIf the pubtie--officer-eor-empieyee-negtects-or
refuses-for——an-—unreagsonabie-—pime--afeoer—-resaipb-—-of-—-the
affidavit--to--enforce~-the-requirement-se-rute commissioner

determines that there is no violaticn, the affiant may

appeal the commissicner's determipation to the board or

bring an action of mandamus in the district court of the

—-45-
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£irst judicial district of this state in and for the county

of Lewis and Clark or in the district court of the county in

which the land is located. If the commissioner fails to

respond within 10 days of receipt of the affidavit, the

affiant may either proceed with an appeal to the board or

bring an action of mandamus as _though the commissioner had

decided that no violation occurred.

(4) 1f the court finds that a requirement of this part
or a rule adopted under this part is not being enforced, it
shall:

{a) order the public-officer-sor commissioner empioyee
to perform his duties. If he fails to do so, the pubiie
sfftecer-or commissioner empteyee must be held in contempt of
court and is subject to the penalties provided by law.

{b) require the commissioner to order the licensee or

permittee who was found to be in violation of this part or a

rule adopted pursuant to this part to reimburse the person

who brought the complaint for all of the costs the person

incurred in appealing the commissioner's decision, bringing

an_action of mandamus, or both. If the department is unable

to secure reimbursement of the perscn's costs from the

licensee or permittee within 60 days of the date of the

board's decision on an appeal or the court's decision on an

action of mandamus, the department shall reimburse the

person, provided that the department may continue to akttempt
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to obtain reimbursement from the licensee or permittee.

+33--Any-—-person--having——an-——interest-that-its-or-may-be
zdversely-affecred-may-commence-a-civit-action--on--his--own
behatf--to~-compei--ecompitiance--with--this--pare-agatnast-any
persen—for-the-viotatton-of-this-part-or-any—ruier-ordees;-or
pefmie--issued—-under-m&t:—»ﬂewever7--nc—-such——a&ticn—-—may
commences

taj-—-prior--to--66--days—afeer--the—plaintiff-has-given
notice-itn-writing~to-—the~-departnent——and--to--the--atieged
viotacors-or

thy--tf--the--department-has-escmmenced-and-is-ditigentiy
presecuting-a-civii-action-to-require—-compiiance--with--the
provisions-—of-this-part-er—any-ruter-order-or—permit-iasved
under—ik-

{5) Any person having an interest that is or may be
adversely affected may intervene as a matter of right in any

suel a civil action brought under this section.

t4¥(6) Nothing in this section restricts any right of
any person under any statute or common law to segk
enforcement of this part or the rules adopted under it or to
seek any other relief.”

Section 20. Section 82-4-355, MCA, is amended to read:

"8$2-4-355. Action for damages to water supply ——
replacement. (1) An owner of an interest in real property

whe obtains all or part of his supply of water for
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beneficial uses, as defined in 85-2-102, frem-an-underground
souree-—other-chan-a-subterranean-stream—having-a-permanenty
distinctr-and-known-¢channe: may sue the operator engaged in
a mining or exploration operation to recover damages for
loss in quality or quantity of the water supply resulting
from mining or exploration, The owner is required to exhaust
the administrative remedy under subsection (2) prior to

filing suit related to an operation permitted prior to

Octcober 1, 1991, The provisions of [sections 1 through 24]

supersede the provisions of this section for operations

permitted after October 1, 1991.

{2) (a} An owner described in subsection (1) may file a
complaint with the department detailing the loss in gquality
or quantity of water. Upon receipt of a valid complaint, the
department:

{i} shall investigate the statements and charges in the
complaint, using all available information, including
monitoring data gathered at the exploration or mine site;

{(ii) may require the operator, if necessary, to install
monitoring wells or other practices that may be needed to
determine the cause of water loss, if there is a loss, in
terms of quantity and quality;

(iii) shall issue a written finding specifying the cause
of the water loss, if there is a loss, in terms of quantity

and quality:

-48-
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(iv) shail, if it determines that the preponderance of
evidence indicates that the loss is caused by an exploration
or mining operation, order the operator, in compliance with
Title 85, chapter 2, tc provide the needed water immediately
on a temporary basis and within a reasonable time replace
the water in like quality, quantity, and duration. If the
water 1s not replaced, the department shall order the
suspension of the operator's exploration or operating permit
until such time as the cperator provides substitute water,
except that nothing in this section preempts Title 85,
chapter 2. The operator may not be required to replace a
junior right if the operator's withdrawal or dewatering is
not in excess of his senior right.

{(b) If the department determines that there is a great
potential that surface or subsurface water quality and
quantity may be adversely affected by a mining or
exploration operation, the operator shall install a water
gquality monitering program, water guantity monitoring
program, or both, which must be approved by the department
prior to the commencement of exploration or mining."

Section 21. Section 82-4-360, MCA, is amended to read:

"B2-4-360. Activity prohibited if bond forfeited or

reclamation laws violated ~-- exception. (1) Except as

provided in subsecticon (2), a persan may not conduct mining

or exploration activities in this state if that person or
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any firm or business assoclation of which that person was a
principal or contrelling member had a bond forfeited under

this part or_if the department determines, based on

information supplied by any person, that the applicant is in

violation of federal or state mine reclamation laws or

(2) A person described in subsection {1l) may apply for
an operations permit or an exploration license or may
conclude a written agreement under B2-4-305 if that person
first pays to the department:

(a) the full amount of the necessary expenses incurred
by the board under 82-4-341(5) for reclamation of the area

for which the bond was Eorfeited ¢r in which a violation of

a federal or state mine reclamation law or rule occurred in

the state:

(b} the full amount of any penalties assessed under
this part; and

(c) interest on these amcunts and penalties incurred at
the rate of 6% per year."

Section 22. Section B82-4-362, MCA, is amended to read:

“82-4-362. Suspension of permits -- hearing. (1) If any
of the requiremencts of this part, the rules adopted under
this part, or the reclamation plan have nor been complied
with within tne time limits set by the department or bocard

ot by this part, the department shall serve a notice of
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noncompliance on the licensee or permittee or, if necessary,
the commissioner shall order the suspensicn of the permit.
The nctice or order must be handed to the licensee or
permittee in person or served by certified sr-registered
mail addressed to the permanent address shown on the
application for a permit. The notice of noncompliance must
specify in what respects the operator has failed to comply
with this part, the rules adopted under this part, or the
reclamation plan.

(2) If the licensee or permittee nhas not complied with
the reguirements set forth in the notice of noncompliance or
order cf suspension within the time limits set therein, the
permit may be revoked by order of the board and the
performance bond forfeited to the department. The licensee
or permittee is entitled to a hearing before the department
on the revocation of a permit or license or the forfeiture
of a performance bond if a hearing is requested within 30
days after service of notice as provided in subsection (1).
The notice must state when thgse measures may be undertaken
and must give notice of opportunity for a hearing. If a
hearing is requested within the 30-day period, the permit or
license may not be revoked and the bond may not be forfeited
until a final decision is made by the department.

(3) If a permittee fails to pay the fee or file the

report required under 82-4-1333, the department shall serve

,.51—

[+4

voo®m -

10

12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0856/01

notice of this failure, by certified mail or personal
delivery, on the permittee. If the permittee does not comply
within 30 days of receipt of the notice, the commissioner
shall suspend the permit. The commissicner shall reinstate
the permit upon compliance.

(4) If the department determines that a permittee is in

violation of a federal or state mine reclamation law or rule

at any of the permittee’s operations within the state, the

department shall serve a notice of noncompliance on the

permittee in accordance with the procedures specified in

subsection (l1). The notice must identify the provisions of

federal or state mine reclamation laws that the permittee is

violating, establish a time 1limit for correction of the

violations, angd state that the permittee has an opportunity

to reguest @ hearing. The permittee is entitled to a hearing

if the permittee requests the hearipng within 30 days after

service of the notice as provided in subsection (1). Within

15 days after the close of a hearing held wunder this

subsection, the commissioner shall reaffirm or withdraw the

notice of noncompliance, based upon the hearing record. If

the commissioner reaffirms the notice, the permittee shall

¢omply with the requirements set forth in the notice within

the time limits set therein., If the permittee does not

comply, all permits igssued to the permittee under this part

must be revoked by crder of the board. The board shall
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reinstate the permits upon submission of appropriate

documentation from appropriate agencies of the state and

federal government that establishes that the permittee has

corrected the violations that caused the permits issued

under this part to be revoked."

NEW SECTION. Section 23. Federal water protection and
replacement Jlegislation., If the U.S. congress approves
federal legislation establishing water protection and
replacement reguirements for operations permitted under this
part that supersede the requirements of this part and if the
federal legislation authorizes state governments to assume
primacy for administration of the federal water protection
and replacement requirements, the department shall take the
actions necessary to receive federal approval to administer
the federal regquirements.

NEW SECTION. Section 24. Rulemaking. The  department
shall adopt:

(1) interim rules to implement [sections 1 through 24]
to be in place no later than October 1, 1991; and

{2) final rules to implement {sections 1 through 24} to
be in place no later than July 1, 19832,

NEW SECTION. Section 25. codification instruction.
[Sections 10, 17, 18, 23, and 24] are intended to be
codified as an integral part of Title 82, chapter 4, part 3,

and the provisions of Title 82, chapter 4, part 3, apply to

53
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[sections 10, 17, 18, 23, and 24].

NEW SECTION. Section 26. severability. If a part of
[this act] 1is invalid, all valid parts that are severable
from the invalid part remain in effect. IE a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION, Section 27. applicability. [This act}
applies to proceedings begun after October 1, 1991.

NEW SECTION. Section 28. Effective date. [This act] is
effective on passage and approval.

~End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-1%"
In compliance with a written request, there is hereby submitted a Fiscal Note for HBOB88%, as introduced.

DESCRIPTION OF_ PROPOSED LEGISLATION:

An act to generally revise metal mine reclamation laws to provide for protection of water resocurces and for the restoration
and replacement of water resources and beneficial usea of water that are diminished or degraded by permitted mining
operations; establishing a water restoration and replacement financial assurance requirement; establishing administrative
procedures; revising mandamus procedures; providing for revocation of permits.

ASSUMPTIONS:

1.

8,

10.

HB0889 provides for the submission, evaluation, additional reporting and bonding of a water resources protection ares,
which are above and beyond the Department of State Lands‘’ existing workload. This will require 2.00 FTE hydrclogists
and 1.00 FTE engineer, all at grade 15, step 12.

Permit maintenance, appeals and written findings will be the primary responsibility of 2.50 FTE in assumption 1.

The fees provided for in this bill would fund only 0.50 FTE.

Rapid response costs for water complaints would be funded from the Governor’'s envirommental contingency account.

Volume of data to be analyzed would increase by a factor of about 25%.

One-time equipment will cost $17,700 and include 3 computers @ 53,000 each for modeling for hydrologic analysis, bond
modeling and tracking, plus 3 desks, chairs, bookcases and dividers @ 52,600 per office. ]
Contracted services will include: Hearings officer for 100 hours @ $50/hour = $5,000 per year. Reimbursement costs for
appellant if permittee fails to pay = $10,000 per year in spending authority. The department would pursue cost recovery
from the permittee. Hearings officers would be required for one protracted hearing per year.

Operating expenses will be $15,000 per year.

The department must reimburse a person for the cost of an appeal if the permittee fails to pay within 60 days.

Revenue will be generated by: Average 20 applications per year * 1 month application review (average)*$1,000/month FTE
cost = $20,000/year; plus $10,000/year cost recovery on appeals.

FISCAL IMPACT:

see next page

_ﬁw 2-~21-2/

ROD SUNDSTED, BUDGET DIRECTOR DATE MARX O'KEEFE, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for HBOB89, as introduced ”B y{q



Fiscal Note Request, HB0OS89, ag introduced
Form BD-15

Page 2

FISCAL IMPACT:
Department of State L.ands, Hard Rock:

FY 92 FY 93
Expenditures: Current Law Proposed Law Difference Current Law Proposed Law Difference
F.T.E. 0.00 3.00 3.00 0.00 3.00 3.00
Personal Services 0 112,740 112,740 0 112,740 112,740
Operating Expenses D 15,000 15,000 0 15,000 15,000
Equipment 4] 17,100 17,100 o] 0 0
Total 0] 144,840 144,840 o] 127,740 127,740
Funding:
General Fund 0 1i4,840 114,840 0 97,740 97,740
State Special (o] 30,000 30,000 ] 30,000 30,000
Total 4] 144,840 144,840 0 127,740 127,740
Revenue:
State Special Revenue (02) 0 30,000 30,000 0 30,000 30, 000
General Fund Impact (114,840) {97,740)

LONG—-RANGE EFFECTS OF PROPOSED LEGISLATION:

Department expenditures for the implementation would be approximately $127,740 per year.

HB 8¢7



52nd Legislature

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0889/02

APPROVED BY COMM. ON
NATURAL RESOURCES

HOUSE BILL NO. 889
INTRODUCED BY O'KEEFE, BIANCHY, KADAS, RANEY, YELLOWTAIL,
HARPER, MEASURE, XIMBERLEY, DRISCOLL, COHEN, SQUTHWORTH,
BARNHART, DOHERTY, FRITZ, BARDANOUVE, STRIZICH, REAM, DOWELL ,

WEEDING, PECK, ECK, HOCKETT, KENNEDY

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE
METAL MINE RECLAMATION LAWS TO PROVIDE FOR PROTECTION OF
WATER RESOURCES AND FOR THE RESTORATION ANB OR REPLACEMENT

OF WATER RESOURCES AND RESTORATION AND CONTINUANCE OF

BENEFICIAL USES OF WATER THAT ARE DIMINISHED OR DEGRADED BY
PERMITTED MINING QPERATIONS: ESTABLISHING A WATER
RESTORATION AND REPLACEMENT FINANCTAL ASSURANCE REQUIREMENT;
ESTABLISHING ADMINISTRATIVE PROCEDURES; REVISING MANDAMUS
PROCEDURES; PROVIDING FOR REVOCATION OF PERMITS; AMENDING
SECTIONS 82-4-301, 82-4-302, 82-4-303, 82-4-311, 82-4-321,
82-4-1322, 82-4-323, 82-4-335, B82-4-337, B2-4-339, 82-4-340,
82-4-341, 82-4-351, 82-4-352, B2-4-353, 82-4-354, 82~1-355,
82-4-360, AND 82-4-362, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE AND AN APPLICABILITY BA¥E DATES."

STATEMENT OF INTENT
A statement of intent is required for this bill to
previde guidance to the department of state lands for the

adoption of rules to establish requirements for the content
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of water protection plans, itnterpret-—-the-—-desfinition——-of

beneficiat-—-nses---of---watery PROVIDE CRITERIA FOR THE

ESTABLISHMENT OF BOUNDARIES OF WATER PROTECTION AREAS,

define the types of department expenses that may be included
in calculating the water resources assessment fee, and
define the terms and conditions of financial assurance
mechanisms.

The department shall adopt rules that define the
specific subjects, types of data, and level of water
monitering that an applicant for an operating permit must
include in the 2-year baseline study of water rescurces,
hydrolegy, and beneficial wuses within a water protection
area. The information collected by the applicant must be
sufficient to allow the department to assess the cumulative
impacts of the proposed operations upon the hydrology,
quantity, and gquality of water vesources and upon beneficial
uses in the water protection area. The department's rules
must also identify the specific types of analyses an
applicant must prepare in crder to provide an adequate
assessment of the consequences of proposed mining operations
on  water resources and beneficial uses, the potential for
restoration or replacement of water resources and beneficial
Jses that may be diminished or degraded by the proposed
cperations,  and  the estimared costs of restoration a=d OR

replacement. of tne water resources and beneficial uses.

-2~ HD 889
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Fhe-departmentis-rules-must—define--che--characteriscics
af-——significant—-aesthetie--values-—and-stgnificant-witdiife
nabieat~that-are-defined-tn-tsection-3i-as--beneficiat-~uans
of---water--recurcesr-—-Significane--witdlife--mabitat-—muse
ineiude-—-habitat--for---state-——-and---federatiy---designaced
threatened---and--endangered--species--and--ati--species—-of
witditfe-and-£fish-that-are-ciassified-pa-—game--speciss——and
for--whieh-—ttcenses-are-regquired-for-huntcing-and-£frshing-in
the-stares

[Section B(3)] authorizes the department to assess a
water resources assessment fee ot to exceed the actual
amount of contractor and employee expenses of the department
to provide for timely and adeguate review of the water

protecticn plan, TO ENSURE_COMPLIANCE WITH THE PLAN

FOLLOWING PERMIT ISSUANCE, AND TO TNVESTIGATE COMPLAINTS

FURSUBNT TO 82-4-355{(3). The department's rules should

authorize the use of the money collected from the water
resources assessment fee for experses, such as for hiring
temporary employees and contracted consultants and, data

collection and analysis, AND PERMIT COMPLIANCE INSPECTIONS

AND MONITORING.

In adopting rules to set forth the specific terms and
conditions of financial assurance mechanisms authorized by
Isecticn 10], the department shall consult and, to the

greatest extent practicable, rely upon concepts and

-3~ HB 889
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requirements contained in Rules 16.44.801 throuch 16.44.823,

Administrative Rules cf Montana.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAKA:
Section 1. secticn 82-4-301, MCA, is amended to read:
"B2-4-301. Legislative findings. (1) The extraction of

mineral by mining is a basic and essential actiwvity making

an important contribution to the ecconomy of the state and
the nation. At the same time, proper reclamation of mined
land and former exploration areas not brought to mining
stage is necessary to prevent undesirable land and surface
water conditions detrimental to the general welfare, health,
safety, ecology, and property rights of the citizens of the
state. Mining and exploration for minerals take place in
diverse areas where geological, topographical, climatic,
biplogical, and sociclogical conditions are gignificantly
different, and reclamation specifications must vary
accordingly. If is not practical to extract minerals or
explore for minerals required by our society without
disturbing the surface or subsurface of the earth and
without producing waste materials, and the very character of
many types of mining operations precludes complete
restoration of the land to its original condition. The
legislature finds that land reclamation as provided in this

part will allow exploration for and mining of wvaluable

—4- HB 889
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minerals while adequately providing for the subseguent
beneficial use of the lands to be reclaimed.

(2) The legislature finds that beneficial uses of

surface water and ground water may be adversely affected by

mining and exploration for minerals and that requirements to

ensure the praotection of the state's water rtesgurces are

necessary. The legislature finds that restoration or

replacement of water rescurces and restoration of beneficial

uses is necessary if thoge rescurces and beneficial uses are

diminished or degraded as a result of mining and exploration

for minerals and that the restoration or replacement should

be accomplished at no increased cost to water users."”

Section 2. section 82-4-302, MCA, is amended to read:

“82-4-302. Purpose. (1) The purposes of this part are
to provide:

fa} that the wusefulness, preoductivity, and scenic
values of all lands and-surface-waters involved in mining
and mining exploration within the boundaries and lawful
jurisdiction of the state will receive the greatest
reasonable degree of protection and reclamation )
beneficial use;

(b) authecrity for cooperation between private and
governmental entities in carrving this part into effect;

(c} FEor the recognition oI the recreational and

aesthetic wvalues of land as a benefit to the state of

-5- HB 889
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Montana; and

(d) protection to all waters within the boundaries and

lawful jurisdiction of the state that may be adversely

affected by mining:

{(e) for restcration or replacement cf the gquantity and

quality of waters that are diminished or degraded by mining;

(f)} that water users do not incur increased costs in

continuing beneficial uses of water resources in areas where

mining for minerals occurs; and

td$(g) pricrities and values to the aesthetics of our
landscape, waters, and ground cover.

{2) Although both the need for and the practicability
of reclamation will control the type and degree of
reclamation in any specific instance, the basic objective
will be to establish, on a continuing basis, the vegetative
cover, soil stability, water condition, and safety condition
appropriate to any proposed subsequent use of the area."

Section 3. section 82-4-303, MCA, is amended to read:

"82-4~303. Definitions. As used 1in this part, unless
the context indicates ctherwise, the following definitions
apply:

(1) "Abandonment of surface or underground mining" may
be presumed when it is shown that continued operation will
ot resume.,

(2) "Beneficial uses" means those beneficial uses of

-6- HB 889
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water resources defined in 85-2-102(2) and--othar--uses—-af

water---reseurces-—-that—-rnetude-—but--are-—-not--iimiced—-ta

maintenanee—sf-minimum—setreamfiowsy-pubtic-and-private-water

teasesr--signifreant-—sesthetic——-vatues;———and---stgnifiecans

witditfe-mapibat.

t2¥(3) "Board" means the board of land commissioners or
a state employee oOr state agency as may succeed to its
powers and duties under this part.

(4) "Commissioner” means the commissioner of state

lands provided for in 2-15-3202.

t3+4(5) "Cyanide cre-processing reagent" means cyanide
or a cyanide compound used as a reagent in leaching
operations.

t43(6) "Department” means the department of state
lands.

t5%(7) "Disturbed land" means that area of land or
surface water disturbed, beginning at the date of the
issuance of the permit, and it <comprises that area from
which the cverburden, tailings, waste materials, or minerals
have been removed and tailings ponds, waste dumps, roads,
conveyor systems, leach dumps, and all similar excavaticns
or covering resulting from the operation and which have not
been previously reclaimed under the reclamation plan.

t6+(B) "Exploration" means all activities conducted on

or beneath the surface o¢f lands resulting in material
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disturbance of the surface for the purpose of determining
the presence, location, extent, depth, grade, and economic
viability of mineralization in those lands, if any, other
than mining for production and economic exploitation, as
well as all rocads made for the purpose of facilitating
exploration, except as noted in 82-4-310.

t#¥{92) "Mineral" means any ocre, rock, or substance,
other than oil, gas, bentonite, clay, coal, sand, gravel,
phosphate rock, or uranium, taken from below the surface or
from the surface of the earth for the purpose of milling,
concentration, refinement, smelting, manufacturing, or other
subseguent use or processing or for stockpiling for Euture
use, refinement, or smelting.

t8¥(10) “Mining" commences when the operator first mines
ores or minerals in commercial quantities for sale,
beneficiation, refining, or other preocessing or disposition
or first takes bulk samples for metallurgical testing in
excess of aggregate of 10,000 short tons.

£93{11) "Ore processing” means milling, heap leaching,
flotation, vat leaching, or other standard hard-rock mineral
concentration processes.

t38+(12) "Person" means any person, corporation, firm,
association, partnership, or other legal entity engaged in
exploration for or mining of minerals on or below the

surface of the earth, reprocessing of tailings or waste
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materials, or operation of a hard-rock mill.

t¥+}(13) "Placer deposit" means naturally occurring,
scattered or unconsclidated valuable minerals in gravel or
alluvium lying above bedrock.

ti2¥(1l4) "Placer or dredge mining" means the mining of
minerals from a placer deposit by a person or perscns.

t133(15) "Reclamation plan" means the operator's written
propesal, as required and approved by the board, for
reclamation of the land that will be disturbed. The propcsal
shall include, to the extent practical at the time of
application for an operating permit:

{a) a statement of the proposed subsequent use of the
land after reclamation;

(b} plans for surface gradient restoration to a surface
suitable for the proposed subsequent use of the land after
reclamation is completed and the proposed method of
accomplishment;

{c} the manner and type of revegetation or other
surface treatment of disturbed areas;

(d) procedures proposed to avoid foreseeable situations
of public nuisance, endangerment of public safety, damage to
human life or property, or unnecessary damage to lora and
fauna in cor adjacent tc the area;

(e} the method of disposal of mining debris:

(fy the method of diverting suriace waters around the

—9- EB 889

11

12

13

14

15

16

17

18

19

HB 0889/02

disturbed areas where necessary to prevent pollution of
those waters or unnecessary erosion;

(g} the method of reclamation of stream channels and
stream banks to control erosicn, siltation, and pollution:

{h} maps and other supporting documents as may be
reasonably required by the department; and

(1) a time schedule for reclamation that meets the
regquirements of 82-4-336.

t34%(16) (a) “"Small miner"” means a person, firm, or
corporation that engages in the business of mining or
reprocessing of tailings or waste materials that does not
remove from the earth during any calendar year material in
excess of 36,500 tons in the aqgregate, that does not hold
an operating permit under B82-4-335 except for a permit
issued under 82-4-335{2), and that conducts:

(i) an operation resulting in not more than S acres of
the earth's surface being disturbed and unreclaimed; or

(11) two operations which disturd and leave unreclaimed
less than S acres per operation if the respective mining
properties are:

(A) the only operations engaged in by the person, firm,
cr corporation;

{B) at least . mile apar:t at their closest point; and

(C) not cperated simultaneously except during seasanal

transitional pericds nct to exceed 30 days.
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(b) For the purpose of this definition only, the
department shall, in computing the area w<overed by the
aperation, exclude access or haulage roads that are required
by a local., state, or federal agency having jurisdicticn
over trar road to be constructed to certain specifications
if  tnat public agency notifies the department in writing
that it desires to have the road remain in use and will
maintain it after mining ceases.

t¥5)(17) “"Surface mining" means all or any part of the
process involved in mining of minerals by removing the
overburden and mining directly £from the mineral deposits
exposed, including but not limited to cpen-pit mining of
minerals naturally exposed at the surface of the earth,
mining by the auger method, and all similar methods by wnich
earth or minerals exposed at the surface are removed in the
course of mining. Surface mining does not include the
extraction of oil, gas, bentonite, clay, coal, sand, gravel,
phosphate rock, or wuranium or excavation or grading
conducted for on-site farming, -n-site road construction, or
other on-site building construction.

+36+(18) "Underground mining” means all methods of
mining other than surface mining.

t¥7¥(19) "Unit of surface-mined area” means that area of
land and surface water included within an operating permit

actually disturbed by surface mining during each 12~month
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period of time, beginning at the date of the issuance ¢of the
permit, and it comprises and includes the area from which
overburden or nminerals have been removed, the area covered
by mining debris, and all additional areas used in surface
mining or underground mining operations which by virtue of
mining use are susceptible to erosion in excess of the

surrounding undisturbed portions of land.

+8¥{20) "Vegetative cover™ means the Lype af
vegetation, grass, shrubs, trees, or any other form of

naturai cover considered suitable at time of reclamation.

{21) "Water protection area" means the area proposed for

mining that would be subject to an operating permit and the

area that-ts-t-mite-upgradient-by-2-mites-crossgradient-by-3

mites-doewngradtent-of-the-respective—-hydroitogrc-—-siopes—-sf

surface--watar-and-grovnd-water-fiowing-throngh-the-propased

permirred-area WHERE THE QUALITY, QUANTITY, AND HYDROLOGIC

BALANCE OF SURFACE WATER AND GROUND WATER MAY BE ADVERSELY

AFFECTED BY CONTAMINATION, DIMIKUTION, OCR INTERRUPTICN

PROXIMATELY RESULTING FROM THE PROPOSED MINING OPERATIONS.

(22) "Water protection plan" means the operator's

wiitten proposal, as required and approved by the board, for

the protection of water resources within the water

protection area. The board shall adopt rules setting forth

requirements for the content of the proposal, provided that

the proposal must include the following elements:
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(a) a list containing the names and addresses of all

water users in the water protection areaj

(b} a detailed assessment of the existing water

resources, hydrology, and beneficial uses within the water

protecticon area, including a 2-year baseline study

sufficient to enable the department to assess the potential

and probable cumulative impacts of the proposed operations

upon the hydrology, quantity, and guality of water resources

and upon beneficial uses in the water protection area;

{c) an _assessment of the consegquences of the proposed

operations on the hydrology, quantity, and quality of water

resources _in the water protection area, including the

petential for diminishment or degradation of water resources

and the potential for adverse effects on beneficial uses;

(d) an assessment of the potential for water resources

and beneficial uses that may be diminished or degraded to be

permanently restored or replaced to the approximate

nydrologic characteristics, gquantity, and guality that

existed prior to the commencement of the proposed operations

and the proposed methods of restoration or replacement of

water rescurces and restoration of beneficial uses; and

{e} the estimated cost of restoring or replacing any

water resources that may be diminished or degraded by the

proposed cperations and the estimgted cast of ensuring the

continvation of beneficial uses within the water protection
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area at no greater cost to water users than under conditions

that existed prior to the commencement of the proposed

operations.

{23) "Water rescurces” means all streams, lakes, wells,

sSprings, irrigaction systems, wetlands, watercourses,

waterways, drainage systems, and other bodies of surface

water and ground water, including natural and manmade water

bodies, regardless of ownership, and--any-of-these-water

modtes-that-are—ansside-rha-atatetis--boundaries——but within

the boundaries of a water protection area.

{24) "Water user" means a person or entity holding a

water—siehty VALID RIGHT TO APPROPRIATE WATER as provided in

Title BS5, chapter 2;-and-a-state-sr-federsl-agenesy-—se-—unit

of-—government~—wieh-—jurisdistian--sysr-—water—resources-or

beneficiai-uses."”

Section 4. Section 82-4-311, MCA, is amended to read:

"82-4-311. Hard-rock mining account. All fees, fines,
penalties, and other uncleared meneys-which money that nave
peen or will be paid to the department of-state-lands under
the provisions of this part shatt must be placed in the
state special revenue fund in the state treasury and
credived to a special account to be designated as the
hard-rock mining and reclamation account. This account shat®
be is available to the department by appropriation and shaid

must be expended for the research, reclamation, and
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revegetation of land and the rehabil:tation, restoration,

and _replacement of water resources affected by any mining

operations, Any unencumbered and any unexpended balance of
this account remaining at the end of a fiscal year shaii may
not lapse but sha*t must be carried forward for the purposes
of this section until expended or until appropriated by
subsequent legislative action."

Section 5. secticn 82-4-321, MCA, is amended to read:

"82-4-321. Administration. The board 1is charged with
the responsibility of administering this part. In order to
implement its terms and provisions, the board shall from
time +to rtime promulgate such rules as the board shall deem
necessary. The board may delegate sucnh powers, duties, and
functions to the department as it deems necessary for the
performance of its duties as administrator of this part. The
board shall employ experienced, qualified persons in the

fietd fields of mined-land reclamation and water protection,

restoration, and replacement «no, for the purpose of this

part, are referred to as supersisors."
Section 6. section 82-4-322, MCA, is amended to read:

“82-4-322, Investigations, research, and experiments.
The board shati--have has the authority to conduct or

authorize investigations, research, experiments, and

demonstrations in reclamation and water protection,

restoration, and replacement and to collect and disseminate
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nonconfidential information relating to mining.”

Section 7. Secticn 82-4-323, MCA, is amended tc read:

"82-4~-323. Interagency cooperation -—— receipt and
expenditure of funds. The board shall cooperate with other
governmental and private agencies in this state and other
states anrd agencies of the federal government and may
reasonably compensate them for any services the board
requests that they provide. The board may receive federal
funds, state Eunds, and any other funds and, within the
limits imposed by the grant, expend them for  water

protection, restoration and replacement Of water resources,

reclamaticn of land affected by mining or exploration, and
for purposes enumerated in 82-4-336."

Section 8. section 82-4-335, MCA, is amended to read:

"82-4-335. Operating permit -- limitation -- fees. {1)
A person may not engage in mining, ore preocessing, or
teprocessing of ctailings or waste material, construct or
operate a hard-rock mill, wuse cyanide ore-processing
reagents, or disturb land in anticipation of those
activities in the state without first obtaining an operating
permit from the board. A separate operating permit is
required for each complex.

(2) A small miner who intends to use a cyanide
ore-processing reagent shall obtain an operating permit  for

that part of his operaticon where the cyanide vre-processing
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reagent will be used or disposed of.
(3) Prior to receiving an operating permit from the
board, a person shall pay the basic permit fee of $25 and a

water resources assessment fee not to exceed the actual

amount of contractor and employee expenses-of the department

that are necessary to provide for timely and adequate review

of the water protectiocn plan, TO ENSURE COMPLIANCE WITH THE

PLAN FOLLOWING ISSUANCE OF A PERMIT, AND TOQ INVESTIGATE

COMPLAINTS PURSUANT TO 82-4-355(3). The board may further

define these expenses by tule.

(4) A person shall submit an application on a form
provided by the board; which that must contain the following
informaticn and any other pertinent data required by rule:

{a) name and address o¢f the operator and, if a
corporation or other business entity, the name and address
of its principal officers, partners, and the like and its
resident agent for service of process, if required by law:

(b) minerals expected to be mined;

{c) a proposed reclamation plan;

(d) a proposed water protection plan;

td¥({e) expected starting date of operations:
tey(f)} a map showing the specific area ro be mined and

the boundaries o©f the 1land whiteh that will be disturbed,

topographic detail, the locaticon and names of all streams,
roads, railrcads, and wutility lines on or immediately
-17- HB 889%
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adjacent to the area, location of proposed access roads to
be built, and the names and addresses of the surface and
mineral owners of all lands within the mining area, to the
extent known to the applicant;

t£¥{g} ctypes of access roads to be built and manner of
reclamation of rcad sites on abandonment;

t93(h) a plan whieh that will provide, within limits of
normal operating procedures of the industry, for completion
of the operation;

thi--ground-water—-and--surface—-water--hydrotogie--data
gathered--from—-a-sufficient-number-ocf-sources-and-tength-of
eime-to-cnaractertre-ehe-nydrotogte-regimer

(i) a plan detailing the design, operation, and
monitoring of impounding structures, including but not
limited to tailings impoundments and water reservoirs,
sufficient toc ensure that the structures are safe and
stable:

(jy a plan identifying methods to be used te monitor
for the accidental discharge of objectionable materials and
remedial acrtion plans to be used to control and mitigate
discharges to surface water or ground water; and

tk) an  evaluation of the expected life of any tailings
impoundment or waste area and the potential for expansjion of

the tailings impoundment or waste site.

t43(5) Except as provided in subsection 6% (7), the
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permit provided for in subsection (1) for a large-scale
mineral development as dJdefined in 90-6-202 must he
conditioned to provide that activities under the permit may
not  commence wuntili the impact plan is approved under
20-6-307 and until the permittee has provided a written
Juarantee to the department and to the hard-rock mining
impact board of compliance within the time schedule with the
commirment made in the approved impact plan, as provided in
90-6-307., If the permittee doces not comply with that
commitment within the time scheduled, the board, upon
receipt of written notice from the hard-rock mining impact
board, shall suspend the permit until it receives written
notice from the hard-rock mining impact board tnat the
permittee is in compliance.

t5¥(6) When the department determines that a permittee
has become or will become a large-scale mineral developer
pursuant to 82-4-339 and 90-6-302(4) and prcvides notice as
required under 82-4-339, with'n 6 months of receiving the
notice, the permittee shail proside the Dboard with proof
that he has obtained a waiver of the impact plan requirement
from rthe hard-rock mining impact board or that he has filed
an impact plan with the hard-rock mining impact beoard and
the appropriate county or counties. If the permittee does
not file the reguired preoof or if the hard-rock mining

impact board certifies to the board that the permittee has
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failed to comply with the hard-rock mining impact review and
implementation requirements in Title 390, chapter 6, parts 3
and 4, the beard shall suspend the permit until the
permittee files the reguired proof cr until the hard-rock
mining impact poard certifies that the permittee has
complied with the hard-rock mining Iimpact review and
implementation requirements.

té¥(7) Compliance with 90-6-307 is not required for
exploration and bulk sampling for metallurgical testing when
the aggregate samples are less than 10,000 tons.

+7¥({8) A person may not be issued an operating permit
if that person's failure to comply with the provisions of
this part, the rules adopted under this part, or a permitc or
license issued under this part has resulted in the
forfeiture of a bond unless that person meets the conditions
described in B2-4-360."

Section 9. Section 82-4-337, MCA, is amended to read:

"g2-4-337. Inspection -- issuance of operating permit
- modification. (1} (a) The board shall cause all
applications for operating permits to be reviewed for
completeness within 30 days of receipt. The board shall
notify the applicant concerning completeness as soon as
possible, An application is considered complete unless the
applicant 1is notified of any deficiencies within 30 days of

receipt.
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{b) Unless the review period is extended as provided in
this section, the board shall review the adequacy of the

proposed reclamation plan, water protection plan, and plan

of operation within 30 days of the determination that the
application is complete or within 60 days of receipt of the
appiication if the board does not notify the applicant of
any deficiencies in the application. If the applicant is not
notified of deficiencies or inadequacies in the proposed

reclamation plan, water protection plan, and plan of

operation within such time period, the department shall

issue a decision to approve the operating permit shaii--be

isaved-upon-receipt-of-the-bond-as-regquired-in-82-4-338. The
department shall promptly notify the applicant of the form

and amount o©of bond whieh and water restoration and

replacement financial assurance that will be required.

(c) TIf, within 15 days of the date the department's

decision is issued under subsection (1)(b} or (1l)te}(iii)

the department does not receive a request for an informal

conference or a petition to reconsider the decision pursuant

tc 82-4-353(6), the decision is final and the c¢perating

permit must be issued, No proceeding conducted pursuant to

82-4-353(6){c) may exceed 60 calendar days unless extended

by the board fcor good cause.

{d) HNo permit may be issued until:

(1) sufficient bond has been submitted pursuant Lo
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82-4-338s and the financial assurance reguirement of

[section 10] has been satisfied;

tii) the administrative requirements of 82-4-353 have

been satisfied;

(iii) the department has found that the water protection

plan is adequate to protect water resources in the water

protection area, as demonstrated by the applicant for an

operating permit; and

fey-—t2y-[iv} Prior-—es——isapance—-af-——p——-mermses the
department shati-inspect has inspected the site, unless the
department has failed to act on the application within the
time prescribed in subsection {l}{b). If the site is not
accessible due to extended adverse weather conditions, the
department may extend the time period prescribed in
subsection (l)(b) by net more than 180 days to allow
inspection of the site and reascnable review.

(e) (i) The department must serve written notice of a
time extension upon the applicant in person or by certifiaed
mail, and any such extension is subject to appeal to the
bocard in accordance with the Montana Administrative
Procedure Act.

{ii) If tne department determines that additicnal time

is needed to review the application and reclamation plan or

water protection plan for a major operatisn, the department

and the applicant shall negoutiace to extend :the pericd
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prescribed in subsection (1)(b) by not more than 365 425
days in order to permit reasonable review. When an

application ~nd reclamation plan or water protection plan

are reviewed under the provisicons of this subsection, the

department shall issue its decision to approve, approve with

cenditions, or deny the operating permit at least 60 days

before the end of the negotiated extension pericd.

(iil) Failure of the board to act upon a complete
application witnhin the extension period constitutes approval
of the applivation, and the permit shall be issued premptly
upon receipt of the bend as required in 82-4-338 anpd

certification that the applicant has complied witnh the

fipancial assurance requirement established by isecrion 10}.

{2} The operating permit sha*t must be granted for the
period required to complete the operation and shati-be is
valid until the operation authorized by the permit is
completed or abandeoned unless the permit is suspended or
revoked by the board as provided in this part.

(3) The operating permit 3s~ai} must provide that <the

reclamation plan and water protection plan may be modified

by the board, upon proper application of the permittee or
department, after timely notice and opportunity for hearing,
at any time during the term of the permit and for any of the
folliowing reascns:

(a) to modify the requirements so they willi not
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conElict with existing laws:
{(b) when the previously adopted reclamaticn plan or

water protection plan is impossible or impracticable to

implement and maintain;
(c) when significant environmental problem situations

are revealed by field inspection.”

NEW SECTION., Section 10. water restoration and

replacement —— financial assurance -— release. (1) The
applicant shall provide financial assurance sufficient to
ensure the restoration or replacement of specific water
resources and the restoration and continuation of beneficial
uses within the water protection area at no greater cost to
water users than under conditions that existed pricr to the
commencement of the applicant's proposed operations. The
department shall determine the amount of financial assurance
that the applicant must provide based on an assessment of
the water protection plan and the applicant's estimated cost
of restoring or replacing water resources and restoring
beneficial wuses that may be diminished or degraded by the
applicant's proposed operations.

{2) The applicant may satisfy the financial assurance
requirement by:

(a) establishing a water restoration and replacement
trust fund and making annual payments into the fund;

(b) filing with the department a bond that is payable
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to the state of Montana with surety satisfactory to the
department, conditioned upon the faithful performance of the
requirements of this part and the rules of the board:

(c) £iling an irrevocable letter of credit with the
department;

(d) obtaining water restoration and replacement
insurance and submitting a certification of insurance to the
department;

{e) filing with the department a cash deposit, an
assignment of a certificate of deposit, or other surety
acceptable to the board: OR

tEy-—~demanstrabting-——to-the-deparemant-that-—the-appiicane
mests-mimimum-£inanctat-wvorth-and-bond-rating-criterta——that
shaw—-that-che-applticant—has-adequaca-internat-resources—-for
meeting-the-financial-requirement-establiished-by--subsection
tiys-or

t9¥(F) a combination of financial assurance mechanisms
that are acceptable to the department and that may include a
trust fund, a surety bond guaranteeing payment into a trust
fund, a letter of credit, and insurance.

(3) The board may accept financial assurance from an
applicant for two or more operations. Financial assurance
for two or more operations must be adequate to ensure the
restoraticn or replacement of water resources ard the

continuance of beneficial uses of water resources 1in the
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water protection area or areas surrounding the operations at
no greater cost to water users than the users incurred under
conditions that prevailed prior to the commencement of the
permitted operations.

(4) The board shall adopt rules to specify the terms
and conditions of each financial assurance mechanism
authorized by this section that must be met before the board
may approve the use of that mechanism by the applicant for
purposes of satisfying the financial assurance requirement
established by this section.

(5) The amount of financial assurance approved by the
board may not be less than the estimated cost to the state
to restore or replace specific water resources and to ensure
the continuance of beneficial uses in the water protection
area at no greater cost to water users than under conditions
that prevailed prisr to the commencement of the proposed
operations as set forth in the water protection plan.

{6) A public or government agency is not required to
provide financial assurance under the provisicns of this
section.

{7y If the department determines that the level of
financial assurance provided for a permitted operation dces
not represent the present costs of water restoration or
replacement or AND restcoracion of beneficial uses that may

be diminished or Jegraded by the operation, the department
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may modify the financial assurance requirements of that

permit.
(8) The department may not release an operator from the
financial assurance requirement and release funds or

rerminate the funding mechanisms the operator relied upon to

"y

wlfill the financial assurance requirement:
{a) for a minimum of 10 years after the release of the
performance bond as provided in 82-4-338;

{b) until the department determines that the quality
and quantity of water resources in the water protection area
have been permanently restored or replaced and that
beneficial uses in the water protection area are continuing
at no greater cost ts water users than under conditions that
prevailed prior to the commencement of the permitcted
operations; and

{c) until a public hearing has been held consistent
with the provisions of 82-4-3%3(4). The department shall
make all information that is relevant to the decision on
whether to release an operator from the financial assurance
requirement readily available to interested persons
beginning nc later than the date that notice of the public
hearing is distributed as required by B2-4-353(4).

{9) A person may submit to the department information
relevant to the department's decision to release an operator

from all or any part of the fipnancial assurance requirement
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for a period of 30 days after the date of the public hearing
reguired by subsection 82-4-353(4).

{10) A person may request the department o reconsider
its decision to release an operator from all or any part of
the financial assurance reqguirement, based upon information
the person submits to show that the permittee has not
restored or replaced the guantity or guality of water
resources or both or has not restored beneficial uses in the
water protection area at no greater cost to water users than
under the conditions that prevailed prior te the
commencement of the permitted operations. The department's
response to a regquest to reconsider its decision to release
an operator from all or any part of the financial assurance
requirement is the final agency decision.

Section 11. Section 82-4-339, MCA, is amended to read:

"B2-4-339. Annual report of activities by permittee -—
fee -~ notice of large-scale mineral developer status. (1)
Within 30 days after completion or abandonment of operations
on an area under permit or within 30 days after each
anniversary date of the permit, whichever is earlier, or at
such later date as may be provided by rules of the board and
each year thereafter until reclamation and restoration ané

OR replacement of water resources and restoration of

beneficial uses is completed and approved, the permittee

shall pay the annual fee of $25 and shall file a report of
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activities completed during the preceding year on a form
prescribed by the board which report shall:

fa) 1identify the permittee and the permit number;

{b) locate the operaticn by subdivision, section,
townsnip, and range and with relation to the nearest town or
other well-known geographic feature;

{c) estimate acreage to be newly disturbed by operation
in the next 12-month period;

{d} include the number of persons c¢n the payroll for
the previous permit year and for the next permit year at
intervals that the department considers sufficient to enable
a determination of the permittee's status under 90-6-302(4):
and

(e) update any maps previously submitted or
specifically requested by the board. Such maps shall show:

(i) the permit area;

(ii} the unit of disturbed land;

(1ii) the area to be disturbed during the next l2-month
periocd;

(iv) if completed, the date of completion of cperations;

{v) 1f not completea, the additional area estimated to
be further disturbed by the operation within the fcllowing
permit year; and

{(vl) the date of beginning, amocunt, and current status

of recliamation, protection OF WATER RESQURCES, restoraticny
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and OR replacement of water resources, and restoration of

beneficial uses performed during the previocus 12 months.

(2) Whenever the department determines that the
permittee has become or will, during the next permit year,
become a large-scale mineral developer, it shall immediately
serve written notice of that fact on the permittee, the
hard-rock mining impact board, and the county or counties in
which the operation is located."

Section 12. section 82-4-340, MCA, is amended to read:

*82-4-340. Successor operator. When one operator
succeeds to the interest of another in any uncompleted
operation by sale, assignment, lease, or ctherwise, the
board may release the first operator from the duties imposed
upon him by this part as to such operation, provided that
both operators have complied with the requirements of this
part and the successor operator assumes the duty of the

former operator to protect water resources and to complete

the reclamaticn of the land and the restoration or

replacement of water resources and restoration of beneficial

uses, in which case the board shall transfer the permit to
the successor operator upon approval of the successor

operaror’'s bpbond and water restoration and replacement

financial assurance as reguired under this part.”
Section 13. sSection 82-4-341, MCA, is amended to read:

"82-4-341. Compliance with reclamation plan and water
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protection plan - reclamation and restoration ORrR

REPLACEMENT of water resources and beneficial uses by board.

(1} Pollowino receipt of the permittee’s report and at any
other reasonable time the beard may elect, the board shall
cause the permit area to be inspected to determine if the
permittee has complied with the reclamation plan, the water

protection plan, and the board's rules,

(2) The permittee shall proceed with reclamation and

the protection of water resources and beneficial uses as

scheduled in his approved reclamation plan and water

protection plan. Following written notice by the board

noting deficiencies, the permittee shall commence action
within 30 days to rectify these deficiencies and shall
diligently proceed until the deficiencies are corrected,
provided that deficiencies that also wviolate other laws that
require earlier rectification shall be corrected in
accordance with the applicable time provisions of such laws.
The board may extend performance periods referred to in this
sectior and in 82-4-336 for delays clearly beyond the
permittee’s control, but only when the permittee is, in the
opinion of the board, making every reascnable effort to
comply.

(3) Within 30 days after notificaticn by the permittee
and when, in the judgment of the hecard, reclamation cf a

unit of disturbed land area 1is properly completed, the

-31- HB 889

10
11

12

14
15
16
17
18
19
20
21
22
23
24

25

HR 0883/02

permittee shall be notified in writing and his bond on said
area shall be released or decreased proportionately to the
acreage included within the bond coverage.

{4) If reclamation of disturbed land is not pursued in

accordance with the reclamation plan or if protection of

water resources and beneficial uses 1s not pursued in

accordance with the water protection plan and the permittee

has not commenced action to rectify deficiencies within 30
days after notification by the board or 1if reclamation is
not properly completed in conformance with the reclamation
plan within 2 years after completion or abandonment of
operation on any fraction of the permit area or such ionger
period as may have been authorized hereunder or if, after
default by the permittee, the surety either refuses or fails
to perform the workkto the satisfaction of the board within
the time required therefor, the board may, with the staff,
equipment, and material under its contrel or by contract
with others, take such actions as are necessary for required

reclamation of the disturbed lands and for restoration and

OR replacement of water resources and restoration of

beneficial uses. Such work shall be let on the basis of

competitive bidding. The board shall keep a record of all
necessary expenses incurred in carrying out the work or
activity authorized under this section, 1including a

reasonable charge for the services performed by the state's
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personnel and the state's equipment and materials utilized.
{5) The board shall notify the permittee and his surety

by order. The order shall state the amount of necessary

expenses incurred by the board in reclaiming the disturbed

land and restoring and OR replacing water resources and

restoring beneficial uses and 2 notice that the amount s

due and payable to the board by the permittee and, if
applicable, the surety. If the amount specified in the order
is not paid within 30 days after receipt of the notice, the
attorney general, upon reqguest of the board, shall bring an

action on behalf of the state in district court. The surety

sheti--be is liable to the state for compliance with the

reclamation plan to the extent of the

reclamation

performance bond and the permittee or the surety or both are

liable to the extent of the fingncial assurance provided

pursuant to [section 10). The permittee shati-be is liable

for the remainder of the any cost not paid by the surety

relating to either land reclamation or restoration and OR

replacement of water resources and restoration of beneficial

uses.

(6) In additicen to the other liabilities imposed by
this part, failure to commence action to remedy specific

deficiencies in reclamation or restoration and OR

replacement of water rescurces and restoration of beneficial

uses within 30 days after notification by the board or
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€ailure to satisfactorily complete reclamation work on any
segment of the permit area within 2 years, or such longer
period as the board may permit on permittee's application
ehamefms or on the board's cwn motion, after completion or
apandonment of operations on any segment of the permit area
anati--constitute constitutes sufficient grounds for
cancellation of a permit or license and refusal to issue
another permit or license to the applicant; provided,
however, that such action shatt may not be effected while an
appeal is pending from any ruling reguiring the same."

Section 14. sSecticn 82-4-351, MCA, is amended to read:

"83-4-351. Reasons for denial of permit. (1} A permit
may be denied for any of the following reasons:

{a}) the plan of gperation or reclamation ©r water
protection conflicts with Title 75, chapter 2, as amended,
Tirle 75, chapter 5, as amended, Title 75, chapter 6, as
amended, or rules adopted pursuant to these laws;

(b} the reclamation plan does not provide an acceptable
method for accomplishment of reclamaticn as required by this
part: or

{c) the water protection plan does not  provide an

acceptable method for protecting water rescurces as required

by this part.

(2v A denial of a permic sha¥i must be in writing and

state the reasons tnerefor for the denial.”
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Section 15. section 82-4-352, MCA, is amended to read:

"82-4-352. Reapplication with new reclamation plan or

water protection plan. A permit may be denied and returned

te the applicant with a request that the application be
rescbmirted with a different plan for reclamation or wabter
Brotection. The person making application for a permit may
then resubmit to the board a new plan for reclamation or

water protecticn."

Section 16. section 82-4-353, MCA, is amended to read:

"82-4-353. Administrative remedies —— notice -— partieg

hearings -- public information. (1) Upon receipt of an

application for an operating permit, the department shall
provide notice of the application by publication in a
newspaper of general circulation in the area to be affecred
by the operation. The notice shall be published once a week
for 3 successive weeks.

{2} All hearings and appeal procedures sha%i must be in
accordance with the Montana Administrative Procedure Act,

except for the informational hearing provided for in

subsecticn (4). Any person whose interests may be adversely

affected as a result of an action taken pursuant to  this

part may become a party to any proceeding heid hereunder
upen a showing that such perscn is capable of adequately
representing the interests claimed,

(3) As used in this section, "person” means  any
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individual, corporation, partnership, or other legal entity.

{4) The department shall hold at 1least one public

hearing prior to issuing its decision to approve,

conditionally approve, or deny a permit pursuant to 82-4-337

for the purpese of obtaining public comment on the adeguacy

of the water protection plan and the water restoration and

replacement financial assurance to accomplish the purposes

of this part. The department may hold one hearing to satisfy

the requirements of this subsection and the requirements of

and rules adopted under Title 75, chapter 1, parts 1 and 2.

No less than 30 days prior to the hearing the department

shall:

(a) give notice of the hearing in newspapers of general

circulation in the area to be affected by the proposed

operation and _in the county newspapers of the county or

counties that would be affected;

{b) mail written notices of the hearing to water users

in the water protection area, as identified in the water

protection plan; and

{c) take other appropriate actions to ensure broad

distribution of the hearing notice.

{5) The department shall ensure that the water

protection plan, the department’'s assessment of the water

protecticn plan, and information supporting the department's

determination of the amount of the water restoratlon and
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replacement financial assurance are readily available for

public review at the time the department gives notice of the

hearing provided for in subsection [(4).

{6} A person whose interests may be adversely affected

as a result of a decision to issue an operating permit

pursuant to 82-4-337 relating to the water protection plan

or the water restoration and replacement financial assurance

may:

{a} submit to the department information relating to

the adequacy of the water protection plan and the amount of

the water restoration and replacement financial assurance

for a period of 30 days after the date of the public hearing

provided for in subsection {(4):

(b) request an_informal conference with the permittee

and the department prior to the issuance of an operating

permit under this part for the purpose of atrempting to

resolve any disagreement related to the adequacy of a water

protection plan or water restoration and replacement

financial assurance; and

{c) petition the board to reconsider a decision rto

issue an operating permit, including requesting a hearing.

If a hearing is requested under this subsection, the board

shall hold the hearing and shall follcw the procedure

provided in subsection (4) to give notice of the hnearing.

Based on the information presented at the hearing, tne beard
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may reaffirm the decigjion to issue the permit, deny the

permit, or modify the terms of the permit relating to the

water protection plan and the amount of the water

restoration and replacement financlal assurance. The board's

decision following a hearing conducted under this subsection

is the final agency decision.”

NEW SEcTION. Section 17, Rights and obligations  of
permittees and water users. +1) Following completion or
abandonment of permitted operations and completion of
reclamation, the permittee shall restore or replace the
quantity and gquality cf water resources and restore
beneficial uses in the water protection area to the
approximate conditions that prevailed priocr to the
commencement o©f the permitted operations at no greater cost
to water users, except that a permittee is not required to
restore or replace the quantity of a water resource solely
to provide for the continuance of a beneficial wuse 1if the
permittee hnoids a water right that is senior to that
beneficial use and the permittee has lawfully consumed or
used cnly the water to which the permittee is entitled.

t+24-~For~--ehe--purpose--—of-——enfarcement—-cf--the-—-water
protection-pianrz-the-department--2hati--presume-—that--water
rascurces--—and--peneficiat-nges-rn-the-water-protection-area
have-been-dimintshed-as-degeaded-by-she-permiteed--cperatton

ff-the-numbers-lacartens-quantityr-rate-of-fiowr-quaiityr-or
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hydratogre——characreriastics—-of-water-ressurces-in-the-water
protection-area-ia-diminished-or-degraded-or-ré-water-—users
itn-~the--water-protection-area-are—tncurring-higher-costs—in
chtatnrng-or-matntatning-water-ressurces-for-banefictat-uses
cnan--uznder-—-che--condicrons-—chat-—extsted--prisr--te---ene
coammencenenc-of-the-permicred-operationas
t3y-——A--warer--user—-within-the-water—protection-area-may
netify-che-permittec—and-the--department-~by--tetepheney——in
writtngr—-or--by--both--methods-—chat--a--warer-—réscurce-or
benefiecint--use——-in—--the--water--protection--area-—has--been
dimintshed-or-degradeds
tét-——Fhe-permictee-shatl-rescore-or—-repisce--auffictent
water-~em--a-temporary—basis-to-provide—for-the-continnatton
af-a-kmensfiernt-nase-within-the-water--protecticn—-area--that
has-been-dimintahed-or-degraded-untii-the-water-resonrce—and
beneficial-use-are-permanentiy-restsred-or-replaced-or-until
the-—-permittee——showss--pursuant——to--the--requirements--of
subsection-t9};-that—the-water—ressurcar—benefictar-nser-—ae
both--ware--—not--diminished--ar--damaged——-by--the-——pcermitted
aperacionsr--Femporary——resecoration--or-repiacement-of-water
must-be-accompiished-within-the-fottowing--timeframes--afees
the-water—user-has-notified-the-permittec—and-che-deparement
as-previded-tn-subsectton-t3y=s
tat--2é--Ronra--for-—purpeses-—sf--providing—-water-—-for

tivestock s ~domestic-dse;—munictpat-naey-or-tnseream~£iows
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thy--F7Z-hours-for-irrtgations;-and
tey—-F-days-for-any-sther-benefietat-uses
t54-—If--the--permistea-—£aiis-ta-temporariliy-restore-or
reptace-a-water-ressurcery-restore-a-beneficiat-use;-or-bothsy
as~provided—in—subsection-+477-the-—department-—sha}iy--with
che—-—sempff;-—~sgquipment;-and-marariat-under—ies-santrot—ar-by
copntract-with-otheras—take-—necessary-actions—to--restore-—or
replace——tha——warer--resourcey;-—-restore-a-benefretai-user—or
botht-Fhe-department-shati-keep-a-record--of--ati--necessary
expenae:-—fn:urred——in—-carryéng-—eut——the——work*or-a:tivity
ascherizad-by-this-sussectionr—tnciunding-a-reasonabie-charge
fmr—the-sapyicas-parfarmed—-by--the--statels-——-personnet—-—and
squipment-and-the-materials-—useds-
$6y--Fne--board--by-order—-shati-notify-the-permittee—and
his-surety;-if-applicabier—af-accions-taken——-to-—temporariiy
fesbore—-or——rep}aee—-a—waber—feseurce7—raatare—a—benefieial
nse;~or-bothr—Fhe-order-must-state-the-amount-—-of--necessary
expenses——ineurred--by--the-department-and-a-neciece-echat-the
amocunt-is-dus-and-payable-to-the-department-by-the-permittee
and-by-the-suretyy-tf-appitecable--if-the—amonnt-speacified-in
the-order-is-net-paid-within-36-days-after--recetpe——of——the
nettce;——the—-—attorney—-—generai;——upon-request—of-the-boardy
shati-bring-an-action-on-behaif-of--the-—atare--ita--district
courty——Fhe-—surety--ta-tiabte-to-the-state-to-the-extent-of

the-—surety*s———finanetat---partieipation—~—tn---any---water
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repitacement—-and--restoration—-finansiatr-assurance-—mechanism
provided-by-the-pesmittes——pursuant——to--fsection—-101---FPhe
permittee-ts-linble-fer—-the-remainder-af-the-costs
t#y—-Hithin--6-menths-of-the-date-cf-notrfication-by—the
water-user—as-provided-ta-subseetion-{Iy;-untess-a-diffarene
time~ta-—negotiated-—with--the--water--user--or--untess--the
permittee——showsy-purstant-te-the-requiremenes-of-subasetion
+9¥7-that-—a-~-water-—ressyree--sr--baneficiaz-—use--was--ase
diminished--or--degradad--by-the-permicecela-aparations;-~che
permittes—shaii-permanentiy-rescore-or-repiace-a—-deminishad
or-~degraded--water-ressurce-and-shati-permanentiy-restcre-n
diminished-or-degraded-beneficiat-use—at—the--same--tocatien
where-—ghe-water-was-benefictatiy-used-ar-no-greater-cost-te
the-water-user-than-under-cendicions-that—prevatied-priar-to
the-commencement-of-the-permitted-operationax
t81--FThe-permittee-shail-compensate-water-users-far--any
econemie——tossea-incurred-by-the-dimintahment-or-dagradacton
sf-a-water-resourcey-benaficiat-use-in-the-wacer--proteceion
areay——or——poth-thar-are—net-restored-er-—rapiacead-within-the
time-established-pursvcane-to-subsection-{44s
t3r-~tar-The-permiteee—may-request-a-heartng-subjece——to
the-—proavistons——of-the-Honeans—Admintserative-Procedure-hes
and—-may--provide--evidence—-to--shew--—-thae--—-the---atieged
dimtntahment-~-or-—-deqradacton-—--of--a--water--reseu=ce—-or

benefitetat-nee-was-nor-cansed-by-the-permrtred-operatianss
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thy——Fhe-permictee-has-tha-burden-cf—-showing--by-—-ctear
and--convimetng-—evidence-—~that-the-permitted-cperations-d¢d
net-cagse-tha--dimtntshmens--or--degradation——-sf-—the--water
resonrce-or—heneficiat-user
ftey—-A--recsrd-—must--be--made-of-the-hearing-and-ocf-ati
evidence-presenced-and-testimony-takens
tdi--Pased-upen—the-hearing-recordrs-rhe-deparement-shati
determine-whether-the-warter—--rasaurce;-—benefietar--vasa;——ne
both~--were-———dimintshed—-—or---degraded--by--the--pesmitted
operations:
te}--Eifcher-she-permittte—or-the-water-user—-may--regquest
chat---the--department—-reconsider--its--determinacions—-<he
departmentis-response-te-a--requeas—-tn-——reconstder--+a-—the
Einat-agency-dectatens
t£3--If--the--departmenc-~£findas—that-the-dimintshment-or
degradatien-of-a-water-rescurce—or-benefictat--use--was--net
eansed--by--a--permitted--operatton--—under--chis--party-—the
departmenc--may--find-ehat-the-wacer-user—muse-reimburae-the
permittes-—for--the-—costs—--the-—-pormisses-——tncurred-——in
temporartiy---or--permanentiy--restoring--er-~repitacing--che
deémintahed-or--degraded--water—-ressnrea-——or--restoring-——the
beneftcrat--uses-—-if--the-—deparement--determines-~that-—the
dimimtshment——-or---degredacion-~-of--s--warer—-resource—-or
benefrerat-unse-was-cansed-by--a--permivted--operatten——undaer

thia--part;-the-permicree-snait-cermburss-rha-warer—uaser—£or
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the-costs-the-water-user-—inerurred--to-—participare——in——-the
hearing-provided-for-in-—subseseion—{93tads

NEW SECTION., Section 18. Rights of water users outside
a water protection area. (1) At any time after receipt of
tne application for an operating permit, the department may
expand water monitoring beyond the water protection area
poundaries proposed in the application. The permittee shall
pay the costs of any additional monitoring that the
department determines is necessary to ensure protection of
water resources that may be adversely affected by the
permitted operations.

(2} A water user who depends upon a water r1escurce or
who has a beneficial use that is located outside the water
protection area boundaries proposed in the permit
application or the boundaries established by the board
through permit review and issuance may reguest that the
department expand water monitoring beyond the water
protection area beoundaries to include that water trescurce,
beneficial use, or both. The water user must provide a
written statement of the reasons for the request, including
supporting information rto explain why the water user
believes that the water resource, beneficial use, or both
may be diminished or degraded by the proposed or permitted

cperaktions.

{3) The water user outside a water protection area has
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the burden of showing by ctear--and-—convincing A

PREPONDERANCE OF evidence that water monitoring should be

expanded beyond the water protection area boundariesy-except
that-—the-—-—parmittee-—has—-the——burden-of-showing-that-water
monttoring--shouitd--not--be--expanded--tf--the--waeer---user
demonstrates——chat-——-the-—-water-resonrees-or-beneficiat-nse-in
questian-Aas—-bean--diminished--sr—-degraded--based--zpen—--a
comparison--of-—the-characteristica-cf-the-warer-ressuree—or
beneficini-use-prisr—-co-and-afrer-che-—commencement——aof--the
permiteed-oparations--Fhe-water-user—is-net-requirsd-to-show
that——the——permrtted-—operations—-cansed-the-diminishment-eor
degradation-of-the-water-rescurce-sr-benefretat-use,

(4) Elther the water user or the permitree may request
that the department reconsider its decision on the water
user's request that the department expand water monitoring.
The department's response to a request to reconsider is the
final agency decision.

{5) Within 180 days after a decision to expand water
menitoring beyond the boundary of a water protection area,
the department shall decide whether to formally expand the
boundaries of the water protection area to 1lnclude the water
resource, beneficial use, or both that were the subject of a
water user's request pursuant to subsection (2), unless the
water user agrees to an extension of time to allow

additional monitoring to occcur before the department makes
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its decision.

(6) Either the water user or the permittee may request
that the department reconsider its decision on whether to
expand the boundary of a water protection area. In instances
when, pursuant to subsection (3}, the water user has
demonstrated that a water resource, beneficial use, or both
have been diminished or degraded, the permittee has the

burden of showing by elear-and-conmvimetmg A PREPONDERANCE OF

evidence that the water protection area should not be
expanded.

{7) A water user who depends upon a water resource or
who has a beneficial wuse that is included within the
expanded boundaries of a water protection area is entitled
to all of the rights and obligations of water users included
within the original boundaries of the water protection area.

Section 19. section 82-4-354, MCA, is amended to read:

"82-4-354. Mandamus-to-compel--enferecemenr ENFORCEMENT

-- ADMINTSTRATIVE REVIEW -- MANDAMUS. (1) Any A resident of

this state or a person having an interest that is cor may be
adversely affected, with knowledge that a requirement of
this part or a rule adopted under this part is not Dbeing

enforced by a public officer or employee whose duty it is t

(9]

enforce the requirement or rule, may tring the failure

rt
8]

the attenticon of the pubtie-cffiteer-er-empreoyee commissioner

and to the licensee or permittee by an affidavir stating the
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specific facts of the failure. ¥newingiy--making--£faise
stptements—ar-charges—in-the-affidavit-subjecta-the--affrant
te-—penaities-—-prescribed-for-fatase-awearingy-as-provided-in
45-F-202<

{2) Within 10 days of receipt of ehe AN affidavit THAT

ALLEGES FACTS DEMONSTRATING PROBABLE CAUSE THAT A VIQLATION

QF THIS PART OR A RULE ADOPTED UNDER THIS PART HAS OCCURRED,

the department shall inspect the operation and location

named in the affidavit _and, based upen the inspection, the

commissioner shall issue a written response to the person

who Ffiled the affidavit, stating whether the commissioner

agrees or disagrees that a violation has taken place OR

STATING THAT SUPPLEMENTAL INVESTIGATION IS5 NECESSARY, and

provide a copy to the licensee ¢r permittee. IF THE

DEPARTMENT DETERMINES THAT SUPPLEMENTAL INVESTIGATION IS

NECESSARY, THE COMMISSIONER SHALL INCLUDE IN THE WRITTEN

RESPONSE A STATEMENT OF THE REASONS ARND A SPECIFIC

TIMEFRAME, NOT TO EXCEED 30 DAYS UNLESS THE COMMISSIONER

DEMONSTRATES GQOD CAUSE THAT MORE TIME IS MNEEDED, FOR

COMPLETION QF THE INVESTIGATION AND ISSUANCE OF THE

COMMISSIONER'S STATEMENT AGREEING OR OISAGREEING THAT A

VIOLATION HAS TAKEN PLACE.
t23(3) If the pubtie--sffiicer-or-empleyac-negiecte-sr
refpaed-tor-—An-—unreasonabte-—time--after--—receipr--of--cma

arrrdavre--to--—anforce—-tne-reguirement-er-ruie commissioner
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determines that there is no viclation, the affiant may

appeai-the-commissioneris-determination-to-the-beard REQUEST

AN ADMINISTRATIVE HEARING or, IF THE COMMISSIONER'S DECISION

IS ARBITRARY, CAPRICIQUS, OR AN ABUSE OF DISCRETION, bring

an action of mandamus in the district court of the first

tudicial district of this state in and for the county of

Lewls and Clark or in the district court of the county in

which the land 1is iocated. If the commissioner fails to

respond within 10 days -of receipt of the affidavit, the

affiant may either proceed with an appeal to the board er

bring-an-action-of-mandamus as though the commissioner had

decided that no violation occurred OR BRING AN ACTION OF

MANDAMUS .

{4) If the court finds that a requirement of this part
or a rule adopted under this part is not being enforced, it
shally

tat order the pubiie-officer-or commissioner empioyee
to perform his duties. If he fails to do sg, the pubiic
effreer~an commissioner empisyee must pe held in contempt of
court and is subject to the penalties provided by law.

tb}--require-the-commissisner-to-order-the--itcensee——or

permittee-who-was-found-to-be-in-vriotation-sé-shis-pare—sr-a

rate-—adepted--purStant—to-this-part-to-reimburse-the-paracn

who-hrought-rha-ecampltaint-for-att-of-the--coats--the——-persen

incurred-——in-appeating-the-commissroneris-decisiony-bringing
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an-action-of-mandamusy-or-bothy-if-the-department—is-—unabie

to-—secura——reimbursement--af-—the--personis--costs-frem-—the

ticensmm-or-permitbes-within-68-days-—-of--the--date--cf——the

boardis--deciston-on-an-appeai-or-the-courcis-decision-on-an

actisn-of--mandamus;--+he-—department-—shati—-reimburse—-the

perschﬁprcvrded-that—the—department—may-continﬁe-te-attempt

to-obtain-reimbursement—from-the-ticensse—ar-parmiteses

t3}--BRy--perssn--Raving--an--incerast-chat-ia-or-may—be
adversaiy-affecred-may-commence-a-crrvii-action--on--his--own
nenatf-—to--compei--compliance--with--this-—part-against—any
person-for-the-viotation-of-this-part-er-any-rutey-ordery-or
permit——issued--under--iez—-However;--ne--such--action---may
commence:

tay--prisr--to——66--days—-—after-—the-piaineiff-has-given
netice—in-writing-to-—the--department—-and-—to——the--atieged
vietator;-or

thy--tf-—the--department-nas-commenced-and-ta-ditigentiy
prosecaoting-a-eivii-aetion-to-require-—compiiance——with——the
provisions——of—this-part—or-any-ruiey-order-or-permie-issued
under—-tt<

{5) THE COURT., IN ISSUING A FINAL ORDER IN ANY ACTION

BROUGHT PURSUANT TQ SUBSECTION (3), MAY AWARD COSTS OF

LITIGATION, INCLUDING ATTORNEY AND EXPERT WITNESS FEES, TO

ANY PARTY WHENEVER THE COURT DETERMINES SUCH AWARD IS

APFROPRIATE. THE CQURT MAY, IF A TEMPORARY RESTRAINING ORDER
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OR PRELIMINARY INJUNCTION IS SOUGHT, REQUIRE THE FILING OF A

BOND OR EQUIVALENT SECURITY IN ACCORDANCE WITH THE MONTANA

RULES OF CIVIL PROCEDURE.

(6) A PERSON HAVING AN INTEREST THAT IS OR_MAY BE

ADVERSELY AFFECTED MAY COMMENCE A CIVIL ACTION ON HIS OWN

BEHALF TQ COMPEL COMPLIANCE WITH THIS PART AGAINST ANY

PERSON FOR THE VIOLATION OF THIS PART OR ANY RULZT, ORDER,

PERMIT, QR LICENSE ISSUED UNDER IT. HOWEVER, AN ACTION MAY

NOT COMMENCE:

{A) PRIOR TO 60 DAYS AFTER THE PLAINTIFF_ HAS GIVEN

NOTICE IN WRITING TO THE DEPARTMENT AND TO THE ALLEGED

VIOLATOR: OR

{(B) IF THE DEPARTMENT HAS COMMENCED AND 1S DILIGENTLY

PROSECUTING A CIVIL ACTION TO REQUIRE COMPLIANCE WITH THE

PROVISICONS OF THIS PART OR _ANY RULE, ORDER, PERMIT, OR

LICENSE ISSUED UNDER IT.

£53¥(7) Any person having an interest that is or may be
adversely affected may intervene as a matter of right in any

sneh a civil action brought under this--sections SUBSECTION

(6).

(8) A PERSON WHO IS INJURED IN HIS PERSON OR PROPIRTY

THROUGH THE VIQLATION BY ANY PERMITTEE COR LICENSEE ©SF A&

RULE, ORDER, PERMIT, OR LICENSE ISSUED PURSUANT TO THiIS PART

MAY BRING AN ACTION FOR DAMAGES, INCLUDING RCASONABLE

ATTORNEY AND FEXPFERT WITNESS FEES, AGAINST THE PERMIITEE OR
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LICENSEE ONLY IN THE COUNTY 1IN WHICH THE EXPLORATION OR

MINING OPERATION COMPLAINED OF IS LOCATED. NOTHING IN THIS

SUBSECTION AFFECTS THE RIGHTS ESTABLISHED BY OR LIMITS

IMPOSED UNDER TITLE 39, CHAPTER 71.

t4¥£6%¥(9) Nothing in this section restricts any right
of any person under any statute or common law to seek
enforcement of this part or the rules adopted under it or to
seek any other relief."

Section 20. Section B2-4-355, MCA, is amended to read:

"82-4-355. Action for damages to water sSupply --
repicement. (1) An owner of an interest in real property
who obtains all or part of his supply of water for
beneficial uses, as defined in 85-2-102, frem-an-underground
sonrce~—other-than-a-subtarranean-—stream-having-a-permanenecs
distiness-and—known-channet may sue the eoperater PERMITTEE
OR__LICENSEE engaged in a mining or exploration operation to
recover damages for loss in quality or guantity of the water
supply PROXIMATELY resulting from mining or exploraticon. The
owner 1is required tc exhaust the administrative remedy under

subsection t2% [3) priosr to filing suit reiated——to--an

speration-permreced-prior-to-Ocrober—17-:9%¢--Fhe-praviaions

sf--taectinna-si-ehenngh-24d-supersede-the-nravisions-af-ehis

seerion-for-sperations-permitted-after—Oetober-+;-3959%,

£ PRIMA FACTE FVICSNCE OF INJURY N A SUIT UNDER THIS

«5TABLISHED BY A SHOWING THAT THE ORE BQDY O©OR
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OVERLYING STRATA IS AN AQUIFER IN THAT LOCATION AND THAT THE

ORE BODY OR THE OVERLYIRG STRATA HAS BEEN REMOVED CR

DISRUPTED. A PRIMA FACIE SHOWING SHIFTS THE BURDEN TO THE

DEFENDANT PERMITTEE OR LICENSEE TO SHOW THAT THE PLAINTIFF

OWNER'S WATER SUPPLY WAS NOT INJURED BY THE REMOVAL OR

DISRUPTION.

+2+(3) (a) An owner described 1in subsection (1) may
file a complaint with the department detailing the loss in
quality or quantity of water. Upon receipt of a valid
complaint, the department SHALL:

(i) smeii investigate the statements and charges in the
complaint, using all available information, including THE

WATER PROTECTION PLAN AND monitoring data gathered at the

exploration or mine site AND WITHIN THE WATER PROTECTION

ARER;

(11) may require the cperator, if necessary, to install
monitoring wells or other practices that may be needed to
determine the cause of water loss, if there is a loss, in
terms of guantity and quality;

(iii) shali issue WITHIN 90 DAYS a written £inding

specifying the cause of the water loss, if there is a loss,
in terms of quantity amd OR guality;

{(iv) ahati;-if-tt-decarminea-shar-the~--preponderance--of
evidemnce-indtentes—that-the—toss-ts-caused-by-an-expieracren

er~-mining-operatitony order the cperator, in compliance with
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Tirle 85, chapter 2, to provide the needed water immediately
on a temporary basis and within a-reasonable--+ime 45 DAYS
replace the water in like gquality, quantity, and durations
6

(v IF the water 1is not

replaced, PURSUANT TO

SUBSECTION (3){A)(IV}, the--departmene--shat} crder the

suspension of the cperator's exploration or operating permit
until such time as the operator provides substitute water,
except that nothing in this section preempts Title 85,
chapter 2. The gperator may not be required to replace a
junior right if the operator's withdrawal or dewatering is
not in excess of his senior right.

{by If the department determines that there is a great
potential that surface or subsurface water guality and
quantity may be adversely affected by a mining or
exploration operation, the operator shall install a water
quality menitoring program, water quantity monitoring
program, or both, which must be approved by the department
prior to the commencement of exploration or mining."

Section 21. section 82-4-360, MCA, is amended tc read:

"82-4-360. Activity prohibited if bond forfeited or

reclamation laws violated =-- exception. (1) Except as

provided in subsection (2), a person may not cornduct mining
or exploration activities in this state 1t that person or

any firm or business association of which that person was a
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principal or controlling member had a bond forfeited under

this part or if the department determines, based on

information supplied by any person, that the applicant is in

violaticen of federal or state mine reclamation laws or rules

AT AN OPERATION WITHIN THE STATE.

t2) A person described in subsection (1) wmay apply Ffor
an operations permit or an exploration 1license or may
conclude a written agreement under 82-4-305 if that person
first pays to the department:

{a) the full amount of the necessary expenses incurred
by the board under B2-4-341(5) for reclamation of the area

for which the bond was forfeited or in which a violation of

a federal or state mine reclamation law or rule occurred in

the state;

{(b) the Full amount of any penalties assessed under
this part: and

(c) interest on these amounts and penalties incurred at
the rate of 6% per year."

Section 22. section 82-4-362, MCA, is amended to read:

"82-4-362. Suspension of permits —- hearing. il) If any
sf the requirements of this part, the rules adopted under
chis part, or the reclamation plan have not been complied
with within the time limits set by the department or bdard
cr by this parz:, the department shall serve a notice of

noncompliance on the licensee Or permictee or, 1L necessary,
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the commissioner shall order the suspension of the permit.
The notice or order must be handed to the licensee or
permittee in person or served by certified eor--registered
mail addressed to the permanent address shown on the
application for a permit. The notice of noncompliance must
specify in what respects the cperator has failed to comply
with this part, the rules adopted under this part, or the
reclamation plan.

{2y If the licensee or permittee has not complied with
the requirements set ferth in the notice of noncompliance or
order of suspension within the time limits set therein, the
permit may be revcked by order of the board and the
performance bond forfeited to the department. The licensee
or permittee i1s entitled to a hearing before the department

on  the revocation of a permit or license 2r the forfeiture

of a performance bond if a hearing is requested within 30

days after service of notice as provided in subsection (1}.
The notice must state when those measures may be undertaken
and must give =notice of opportunity for a hearing. If a
hearing s requested within the 3(0-day period, the permit or
license may nct be revoked and the bond may not be forfeited

uantil a final decision is made by the deparcment.

(3) 1f a permittee fails to pay the fee or Eflle cthe
report reauired  cnder 82-4-33%, the department shall searve
nat Loe of this  failure, by certified mail o©or personal
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delivery, on the permittee, If the permittee does not comply
within 30 days of receipt of the notice, the commissioner
shall suspend the permit. The commissioner shall reinstate
the permit upon compliance.

{(4) If the department determines that a permittee is in

violation of a federal or state mine reclamation law or rule

acr  any of the permittee's operations within the state, the

department shall serve a notice of rnoncompliance on the

permittee in accordance with rthe procedures specified in

subsection (l). The notice must identify the prowvisions of

federal or state mine reclamation laws that the permittee is

viglating, establish a time 1limit for correction of the

violations, and state that the permittree has an opportunity

to reguest a hearing. The permittee 1s entitled to a hearing

if the permittee requests the hearing within 30 days after

service of the notice as provided in subsection (l). Within

15 days after the close of a hearing held under this

subsection, the commissioner shall reaffirm or withdraw the

notice of noncompliance, based upon tnhe hearing record. If

the commissioner reaffirms the notice, the permittee shall

comply with the requirements set forth in the notice within

the time limits set therein. If the permittee dces not

comply, all permits issued to the permittee under this part

must be revoked by order of the board. The board shall

reinstate the permits upcn  submission of appropriate
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documentation from appropriate agencies of the state and

federal government that establishes that the permittee has

corrected the viclations that caused the permits issued

under this part to be revoked."

NEW SECTION. Section 23. Federal water protection and
replacement legislation. If the U.S. congress approves
federal legislation establishing water protection and
replacement requirements for operations permitted under this
part that supersede the requirements of this part and if the
federal legislation authorizes state governments to assume
primacy for administration of the federal water protection
and replacement reqguicements, the department shall take the
actions necessary to receive federal approval to administer
the federal requirements.

NEW SECTION. Section 24. Rulemaking. The department
shail adopt:

(1) interim rules tc implement [secticns 1 through 24]
to be in place no later than October 1, 1991; and

{2) final rules to implement [secticns 1 through 24} to

be in place no later than July 1, 1992.

NEW SECTION. Section 25. Codification instruction.
{Sections 10, 17, 1B, 23, and 24] are intended tc be
codified as an integral part of Title 82, chapter 4, part 3,
and the provisions of Title 82, chapter 4, part 3, apply to

[sections 10, 17, 18, 23, and 24].

-56-~ HB 889



10
11
12
13
14
15
16
17
18
19

20

HB 0889/02

NEW SECTION. Section 28. severability. If a part of
ithigs act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
acr] is i1nvalid in one or more of its applications, the part
remains in effect in all wvalid applications cthat are
severaple from the invalid applications.

NEW SECTION. Section 27, applicability. (This  act)
applies to proceedings—begun:

{1) PROPOSED OPERATIONS FOR WHICH AN APPLICATION FOR AN

OPERATING PERMIT IS FILED OR FOR WHICH AN APPLICATION FCR AN

AMENDED OR REVISED PERMIT TO EXPAND OPERATIONS IS5 FILED

after October 1, 1991; AND

{2) OPERATIONS FOR WHICH AN APPLICATION FOR AN

OPERATING PERMIT WAS FILED PRIOR TO (THE EFFECTIVE DATE OF

THIS aCT] AND FOR WHICH THE OPERATING PERMIT HAS NOT BEEN

ISSUED OR FOR WHICH THE OPERATING PERMIT HAS BEEN ISSUED AND

THE OPERATOR HAS NOT COMMENCED MINING PRICR TO OCTOBER 1,

25992,

NEW SECTION. Section 28. Effective date. {This act] is
effective on passage and approval.

-End-
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