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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB0863, as_introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act to generally revise the Montana Capital Company Act by providing for the designation of a Montana Small Business
Investment Capital Company (SBIC) to be allocated a portion of the unused tax credits; limiting the allocations of tax
credits to capital companies; and providing an immediate effective date and a retroactive applicability date.

ASSUMPTIONS:

Department of Revenue:

1. Only one Montana Small Business Investment Capital Company is authorized under this proposal and will be allocated all
capital company credits available as of January 1, 1%91.

2. Capital company credits available as of January 1, 1991 total $1,887,592.50 (Board of Investments).

3. The maximum tax credit allowed any single investor in an SBIC is $250,000.

4. Tax credits against individual income tax or corporation license tax stemming from investment in an SBIC are available
for use only to taxpayers who invest in an SBIC prior to July 1, 1995,

Department of Commerce:;

5. The tax credits available under current statute would have been used by capital companies by June 30, 1991.

6. The tax credits allocated by the 1989 Legislature are reflected in revenue estimates prepared by LFA and OBPP.

FISCAL IMPACT:
None.

Revenues:

There is no revenue impact given these assumptions. The proposed legislation merely reallocates existing tax credits.

At the most, the proposed legislation would result in a reduction in income tax and corporation license tax revenue of
approximately $1,887,592,50 by the end of FY96. Any reduction in revenue requires the allocation of remaining capital
company credits to an SBIC authorized by the Small Business Administratien (SBA). The SBA acknowledges that currently no
SBICs exist in Montana. In addition, full use of the credits would require investments sufficient to permit total

utilization of available credits. Generally, credits currently allocated to existing capital companies have not been fully
utilized.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

An SBIC could be beneficial to the Montana economy if it is successf

is raisi the initial capital and thus receives the
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xM.CINTANA CAPIV‘L COMP NY KET BY ﬂhOVIdINGL$OR THE Dé%IGNATION
OF A MONTANA SMALL SINESS INVESTMENT CAPITAL COMPANY TO BE
ALLOCATED A PORTION OF THE UNUSED TAX CREDITS; LIMITING THE
ALLOCATIONS OF TAX CREDITS TO CAPITAL COMPANIES; AMENDING
SECTIONS 30-10-105, 90-8-102, 90-8-104, 90-8-201, 930-8-202,
90-8-203, 90-8-204, 90-8~205, 90-8-301, 50-8-30G2, 50-8-303,
90-8-304, 90-8-305, 90-8-311, 90-8-312, 20-8-313, AND
90-8-321, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND

A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 30-10-105, MCA, is amended toc read:
*30-10~-105. Exempt transactions. Except as in this

section expressly provided, 30-10-201 through 30-10-207

ashatt do not apply to any-ef the following transactions:

(1) any a nonissuer isolated transaction, whether
effected through a broker-dealer or not. A transaction is
presumed to be isolated if it is one of not more than three
transactions during the prior l2-month period.

(2) {a} any a nonissuer distribution of an oucrstanding

security by a broker-dealer registered pursuant to 30-10-201
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if:

(i) quotaticns for the securities to be offered or sold
(or the securities issuable upon exercise of any warrant or
right to purchase or subscribe to such securities) are
reported by the automated guotations system operated by the
national asscciation of securities dealers, inc., {NASDAQ)
or by any other guotation system approved by the
commissioner by rule; or

(ii) the security has a fixed maturity or a fixed
interest or dividend provision and there has been no default
during the «current fiscal vyear or within the 3 preceding
fiscal years, or during the existence of the issuer and any
predecessors if 1less than 3 years, in the payment of
principal, interest, or dividends on the security.

(b) The commissioner may by order deny or revoke the
exemption specified 1in subsection (2)(a) with respect to a
specific security. Upon the entry of such an order, the
commissioner shall promptly notify all registered

broker~dealers that it has been entered and of the reasons

therefor for the order and that within 15 days of the

receipt of a written request the matter will be set down for
hearing. If no hearing is requested and none is ordered by
the commissioner, the order will remain in effect until it
is modified or vacated by the commissioner. If a hearing is

requested or ordered, the commissicner, after notice of and

—2- INTRODUCED BILL
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opportunity for hearing to all interested persons, may
modify or vacate the order or extend it until final
determination. Ne An order under this subsection may not
operate retrcactively. Ne A person may not be considered to
have violated parts 1 through 3 of this chapter by reason of
any cffer or sale effected after the entry of an order under
this subsection if he sustains the burden of proof that he
did not know and in the exercise of reasonable care could
not have known of the order.

(1) a&ny a nonissuer transaction effected by or through
a registered broker—dealer pursuant to an unsolicited order
or offer to buy, but the commissioner may require that the
customer acknowledge upon a specified form that the sale was
unsolicited and that a signed copy of each form be preserved
by the broker-dealer for a specified period;

(4) any a transaction between the issuer or other
person on whose behalf the offering is made and an
underwriter or among underwriters;

{5) any a transaction by an executor, administrator,
sheriff, marshal, receiver, trustee in bankruptecy, guardian,
or consegrvator in the performance of his official duties as

such;

{6) emy 2 transaction executad by a bona f.ide piedge

0

without any purpose of evading parcs i through 3 of this

chapter;
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(7Y any an offer or sale to a bank , savings
institution, trust company, insurance company, investment
company as defined in the Investment Company Act of 1940,
pension or profit-sharing trust, or other financial
institution or institutional buyer, or to a broker-dealer,
whether the purchaser 1is acting for 1itself or in some
fiduciary capacity;

(8) (a) any a transaction pursuant to an offer made in
this state directed by the oafferor to not more than 10
persons {(other than those designated in subsection (7)}
during any period of 12 consecutive months, if:

{i) the seller reasonably believes that all the buyers
are purchasing for investment; and

(ii) me a commission or other remuneraktion is not paid
or given diractly or indirectly for soliciting any
prospective buyer; provided, however; that s commission may
be paid teo a registered broker-dealer if ihe securities
involved are registered with the United States securities
and exchange ~ommission under the federal Securities Act of
1933, as amended.

{b) For the purpecse of the exemption +~rovided for in
subsection (83fa), =an ~ffer to sell is mads in this state,
whethesr or na+ khe offerir or any of the -~ ferees is then
pregany  in thig ctare, if the offer eithr: originates from

thya =tate »r is Adirected by the offeror t: this stste and

-
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received at the place to which it is directed (or at any
post office In this state in the case of a mailed offer).

(9) any an offer or sale of a preorganization
certificate or subscription if:

{a) ns a commission or other remuneration is not paid
or given directly or indirectly for soliciting any
prospective subscriber;

{b} the number cf subscribers does not exceed 10; and

{c) ne a payment is not made by any subscriber;

{10) any a transaction pursuant to an offer tz existing
security holders of the issuer, including persons who at the
time of the transaction are holders of convertible
securities, nontransferable warrants, or transferable
warrants exercisable within not more than 90 days of their
issuance, if;:

{a) re a4 commission or other remuneration {other than a
standby commission) is not paid or given directly or
indirectly for soliciting any security holder in this state;
or

(b} the issuer first files a notice specifying the
terms of the offer and the commissicner does nct by order
disallow either (a) or (b) of this subsection;

{11) any an offer (but not a sale) of a security for
which registration statements have been filed yoder born

parts 1 tarough 3 of this chapter and the Securi:zies Acct o
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1933 if no stop, refusal, denial, suspension, or revocation
order is in effect and me a public proceeding or examination
looking toward such an order is not pending under either
law;

(12} amy an offer (but not a sale) of a security for
which a registration statement has been filed under parts 1
through 3 of this chapter and the commissicner in his
discretion does not disallow the offer in writing within 10
days of such filing;

(13) the issuance of amy a stock dividend, whether the
corporation distributing the dividend is the issuer of the
stock or not, if nothing of value is given by stockholders
for the distribution other than the surrender of a right to
a cash dividend where the stockholder can elect to take a
dividend in cash or stock;

{14) any a transacticn incident to a right of cecnversion
or a statutory or Jjudicially approved reclassification,
recapitalization, reorganization, quasi-reorganization,
stock split, reverse stock split, merger, comnsolidation, or
sale of assets;

(15) 2ny a tranrsaction in compliance with sueh rules as
that the commissicner in his discretion may adopt to serve
the purpeses of 30-10-102. The commissioner may in his
discretion reguire that 30-10-201 through 30-10-207 apply to

any or all cransactional exemptions adopted by rule,

-5
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(16) amy a transaction by a certified Montana capital

company or a certified Montana small business investment

capital company as defined in 90-8-104, provided that such

the company first files all disclosure documents, along with
a consent to service of process, with the commissioner. The
commissioner may not charge a fee for the filing.

{(17) the sale of a commodity investment contract traded
on a commodities exchange recognized by the commissioner at
the time of sale;

(18) a transaction within the exclusive jurisdiction of
the commodity futures trading commission as granted under
the Commodity Exchange Act;

{12) a transaction that:

(a) involves the purchase of one or more precicus
metals; and

th requires, and under which the purchaser receives
within 7 <calendar days after payment in good funds of any
portion of the purchase price, physical delivery of the
quantity of the precious metals purchased. For the purposes
of this subsection, physical delivery is considered to have
occurred if, within the 7-day period, the gquantity of
precious metals, whether in specifically segregated or
fungible bulk, purchased by such payment is delivered into
the possession of a depository (other than the seller) that:

(i) /&y is a [fi-apcial instizanicn  (meaning & "=2nk,
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savings institution, or trust company organized uander or
supervised pursuant to the laws of the United States or of
this state};

(B) is a depository the warehouse receipts of which are
recognized for delivery purposes for any commodity on a
contract market designated by the commodity futures trading
commission; or

{C) is a storage facility licensed by the United States
or any agency of the United States; and

(ii) issues, and the purchaser receives, a certificate,
document of title, confirmation, or other instrument
evidencing that sueh the quantity of precious metals has
been delivered to the depository and is being and will
continue to be held on the purchaser's behalf, free and
clear of all liens and encumbrances other than:

{A) 1liens of the purchaser;

(B) tax liens;

{C) 1liens agreed to by the purchaser; or

{D) liens of the depository for fees and expenses that
previously have been disclosed to the purchaser.

(20) a transaction 1invelving a commodity investment
contract solely betweer persons engaged in producing,
processing, wusing corrmercialiy, or handling as merchants
each commodity subject to the centract or any byproduct of

the commodity:
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{21) any an offer or sale of a security to an employee
of the issuer, pursuant to an employee stock ownership plan
qualified under section 401 of the Internal Revenue Code cf

19B56."

Section 2. Section %0-B-102, MCA, is amended to read:

"90-8-102. Declaration of policy. {1} The 1legislature
finds and declares that:

(a) economic insecurity due to unemplcyment is a
serious menace to the health, safety, and general welfare cof
not only the affected people but of the people of the entire
state;

(b) inwvoluntary unemployment, with its resulting burden
of indigency., falls with crushing force upon unemployed
workers and ultimately on the state itself in the form cf
public assistance and unemployment ccmpensation payments;
and

{c) unemployment causes a migration of Montana workers
and families seeking jobs and establishing homes elsewhere,
which deprives the state of its most valuable resource, its
people, znd reduces the tax base of 1local governments,
impairing their ability to provide basiec services.

{(2) {a) The legislature further £finds that the best
method of combating unemployment and protecting Montana
against the loss of its people is by promoting, stimuZating,

developing, rehapilitating, and revitalizing the business
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prosperity and economic welfare of the state and its
citizens.

(b) To accomplish this goal, the legislature seeks to
encourage the formation of venture and equity capital in
Montana for use in diversifying, strengthening, and
stabilizing the Montana economy by increasing Montana
employment and business opportunities while protecting the
pecple’'s constitutional right to a clean and healthful
environment.

(3} The legislature further finds that:

(a) private investment of venture and equity capital in
the Montana economy will be encouraged and promoted by
making tax credits available to taxpayers investing in a

Montana capital eempantes company or in a Montana small

business investment capital company;

{b) demands on state revenues restrict the financial
ability of the state to make unlimited tax credits available
for investment purposes and require that the state place
reasonable limits on the total amount of tax credits to be
made available for investment incentive;

{¢) establishment of a rational tax c¢redit program
which gives priority to investments in capital companies in

the order in which they are qualified or in a Montana small

business investment <¢apital company will encourage prompt

private investment in Meontana businesses.

-10-
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(4) The legislature further finds that use of money
from the Montana in-state investment fund established by
17-6-306 to purchase debentures issued by a capital company

or _a Montana small business investment capital company will

promote the business prosperity and economic¢ welfare of the
state and its citizens.”

Section 3. section 90-8-104, MCA, is amended to read:

"30-8-104. Definitions. As used in this chapter, unless
the context requires otherwise, the following definitions
apply:

({l) "Board" means the board cof investments provided for
in 2-15-1808.

(2) "Capital base" means equity capital raised by a

certified Montana capital company or by a certified Montana

small business investment capital company for which tax

credits were claimed under this chapter.

(3) "Certified Montana capital company" or "certified

Montana small business investment capital company" means:

(a) a development credit corporation created pursuant
to Title 32, chapter 4; or

{b) a profit or nonprofit entity organized and existing
under the laws of Montana, created for the purpose of making
venture or risk capital available for qualified investments
and that has been certified by the board.

(d) “*Montana business™ means a business which is

-11-
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located or principally based within Montana.
(5) "Qualified investment™ means:
{a) a debt or equity financing of a Mcntana business

that meets both of the following criteria:

(i} the business is engaged in one or more of the
following activities:

(A) manufacturing;

(B} agricultural, fishery, or forestry preoduction and
processing:

(C) mineral production and precessing, except for
conventional o0il and gas exploration;

(D) recognized nonfossil forms of energy generation as
defined in 15-32-102;

(E) transportation;

(F) research and development of products or processes
associated with any of the activities enumerated in {A)
through (E} above;

({G) wholesale or retail distribution activities for
which products preduced in Montana comprise 50% or more of
the gross sales receipts;

(K) any activity conducted in the state for which 50%
or more of the gross receipts are derived from the sale of
products or services outside Montana; and

(] tourism; and

(ii) the business is a small business as defined in

_lzﬁ



10
1l
12
13
14
15
16
17
18
13
28
21
22
23
24

LC 1417,01

rules adopted by the board:; or

(b} a debt or equity financing of a business outside
Montana if such investment is likely to procduce a gqualified
investment in Montana, as long as such investment does not
exceed 25% of the capital base of the capital company.

(6) "Hualified Montana capital company" means a
certified Montana capital company that has been designated a
gqualified capital company under the provisions of 90-8-202
so that investors in the company may receive the tax credits

authorized in 90-8-202,

(7) "Qualified Montana small business investment

capital company” means a certified Montana small business

investment capital company that has been designated a

qualified small business investment capital company wunder

the provisions of 90-8-202 so that investors in the company

may receive the tax credits authorized in 90-8-202."

Section 4. sSection 90-8-201, MCA, is amended to read:
"90-8-201. Certification of Montana capital companies

-— certification of a Montana small business investment

capital company. (1) Prem The board shall certify one

Montana small business investment capital company, and from

time to time the board shall certify Montana capital

companies. A company seeking to be certified as a Montana

capltal company must or as the Montana smalli business

investment capital company shall make written application to

-13-
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the board on forms provided by the board. The application
must contain the information regquired by 90-B-204 and sueh
other information as that the board requires. The
application and certificate must specify the 1level of
capitalization that the company expects to qualify for the
tax credits provided for in 50-8-202.

(2) The application must show that the applicant's
purpose 1is to increase the general economic welfare of the
state of Montana by:

{a) making investment capital available to businesses
in Montana; and

(b) allowing for investment of up to 25% of its capital
base 1n businesses outside Montana if there is a substantial
likelihood that such investment will produce a qualified
investment in Montana.

{3} Certifiable applicants include but are not limited
to local and community development corporations, small
business administraticn 543 corporations, and small business
investment companies.

(d) Certification 1is a prerequisite to and must be
completed before seeking designation as a qualified capital

company or as the gualified Mcntana small business

investment capital company.

{(5) To be eiigible for certification under this section

as_the Montana small business investment capital company,

. -1l4-
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the applicant shall commit to:

{(a) utilize the tax credits to accumulate private

capital with the intention of being designated a small

business investment corporation by the United States small

business administration as provided in Title [II of the

Small Business Act of 1958, as amended, and as implemented

under 13 CFR 107; and

(b) target its investments as a small business

investment capital company toward commercialization projects

emerging from centers of excellence and entrepreneurship,

federal laboratories, the federal small business innovative

research program, the federal cooperative research and

development agreement program, Montana university system

research and development, the Montana board of science and

technology development (second stage), incubators, community

development block grant programs with the objective of

providing significant investment opportunities in an area

where eceonomic development capital is limited, and projects

emerging from econgomic development programs of Montana

certified communities."

Section 5. Section 50-8-202, MCA, is amended to read:
"90-8-202. Designation of qualified Montana capital

companies -~ designation of qualified Montana small business

investment capital company —— tax credit. (1) The board

shall designate as:
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ta) qualified Montana capital companies those certified
companies that have been privately capitalized at a minimum
level of $200,000; or

{b) the qualified Montana small business investment

capital company a _company that has been privately

capitalized at a minimum level of $500,000.

(2) A certified company seeking designation as a

gqualified Montana capital company or _as the gualified

Montana small business investment capital company must make

written application tc the board on forms provided by the
board. The application must contain the information required
by 90-8-204 and sueh other information as that the board
requires.

+2+4(3) (a) The total amount of tax credits authorized

for a single qualified capital company or the gualified

Maontana small business investment capital company may not

exceed $1,500,000, except that the qualified Montana small

business investment capital company must receive all

remaining tax credits under this section available as of

January 1, 1991. In the event the capitalization of the a

gualified capital company is later increased, the company

may apply for authorization cf additional tax credits within
the foregoing limitation.
() The total credits authorized for all companies may

not exceed a total of $1 million prior to June 30, 1985. The

-16-
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total credits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed $1 million plus any
portion of the $1 million available for authorizaticn before
June 30, 1985, that is allocated to gualified companies. The
total credits authorized for all companies between July 1,
1387, and June 30, 1989, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1987, that is allocated to qualified cempanies. The
total credits authorized for all companies between July 1,
1889, and June 30, 13931, may not exceed §$3 millien plus any
partion of the c¢redits available for authorization before
June 30, 1989, that is allocated to qgualified companies.

$+33(4) (2} The Before January 1, 1991, c¢redits shati

must be allocated to qualified companies in the order that
compieted applications for designation as qualified capital
companies are received by the board, and the board shall
certify to each sweh company lts appropriate allocation.

{b) All tax credits allowed under subsection (3} that

are not allocated as of January 1, 1991, must be allocated

to the gualified Montana small business investment capital

company, _and_ the board shall certify the allocation to the

company.
t43(5} Investors in a qualified Montana capital company

cr in the gualified Montana small business investment

capital company are entitled to the tax credits provided for

-17-
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in subsection +5% (6). Funds invested in a certified company
prior to designation as a gualified Montana capital company

or as  the qualified Montana small business investment

capital company may, at the discretion of the investor, be

placed in an escrow account in a Montana Einancial
institution pending designation of the company as a

gualified Montana capital company or as the gualified

Montana small business investment capital company.

{5¥({6) Subject to the provisions of subsections +2% (3)
a2nd 48% (9), an individual, small business corporation,
partnership, trust, decedent's estate, or corporate taxpayer
that makes a capital investment in a qualified Montana

capital company or the gualified Montana small business

investment capital company is entitled to a tax credit equal

to 50% cof the investment, up to a maximum credit of $150,000

per taxpayer, except that, as applied to the small business

investment capital company, the maximum tax credit is

$290,000 per taxpayer. The credit may be taken against the

tax liability imposed on the investor pursuant to Title 15,
chapter 30, 31, or 35, The credit for investments by a small
business corporation electing to be taxed under 15-31-202 or
a partnership may be claimed by the small business
corporation shareholders or the partners,

to¥(7) The tax credit allowed under subsecticn 5% (6)

iz to be credited against the taxpayer's income cax

_18_
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liability or cocal severance tax liability for the taxable
vear in which the investment in a qualified Montana capital

company o©or the quailified Montana small business investment

capital company is made. If the amount ofF the tax credit

exceeds the taxpayer's tax liability for the taxable year,
the amount of the credit which exceeds the tax liability may
be carried back or carried forward in the following manner:

tal If the sum of the amount of credit for the current
taxable year plus the amount of credit, if any, carried
forward from a previous taxable year exceeds the taxpayer's
tax liability for the current taxable year, the excess must
be carried back as a credit to the 3 preceding taxable years
and, if the full credit remains unused, carried forward as a
credit tc the 15 succeeding taxable years,

(b) The amcunt of unused credit must be used toc offset
the entire tax liability of each of the 18 taxable years,
beginning with the earliest and commencing to the next
succeeding year until the c¢redit ls exhausted.

t#¥¥{B) The tax credit provided for in this section 1is
available only to those taxpayers who invest in a gqualified
Montana capital company within 4 years of July 1, 1987, or

in the gualified Montana small business investment capital

company within 4 years of July 1, 1991,

839 ta) An  individual, small business corporaticn,

parecnership, or corporate taxpayer who cotains ©rne  tax
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credit allowed under subsection 5% (6) may not obtain
credits in excess of the $358-880-3tmée limits cgntained in
subsection +5% (6) by making investments as more than one
entity.

{b) A partner or sharehclder in a small business

corporation may not obtain more than $150,000, or not more

than $250,000 in the case of a partner or shareholder in the

gualified Montana small business investment capital company,

in credits as an individual and as the partnership or smalil
business corporation, A corporate taxpayer that obtains the

maximum 515687080 --ecredit¢ credits allowed under this

subsection {9}({b) may not obtain additiocnal credits through

investments by wholly owned subsidiaries or affiliates. An

individual, small business corporation, partnership, or

corporate taxpayer who obtains the tax credit allowed under

subsecticon (6) may not claim deduction under the provisions

of Title 15, chapter 30 or 31, for donation of atock in the

qualified Montana small business investment capital

company."
Section 6. Section 950-8-203, MCA, is amended to read:
"90~8-203. No recapture — unqualified investments. If
the amount invested by a taxpayer in a qualified Montana

capital company or in the gualified Montana small business

investment capital company is not used by the company for

qualified investments as provided in 90-8-301, the taxpavyer
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is not subject to a recapture provision for any tax credit
claimed by him but the company is subject to the penalty
provided for in 90-8-301+433(4)."
Section 7. Section 90-8-204, MCA, is amended to read:
"90-B-204. Application requirements. A company applying
to become either a certified or qualified Montana capital

company or the certified or qualified Montana small business

investment capital company shall include in its applicatiocn

evidence that it has disclosed or will disclose to all
investors the following:
{1} the condition that a tax credit is not available

for investment in a company until the company has been

designated a qualified Montana capital company or the

gualified Montana small business investment capital company

and the Linvestor has received a certificate approving the
credit from the board;
{(2) the condition that a tax credit will not be made

available until ehe a qualified capital company raises at

least $200,000 in capitaly and has been designated a

qualified capital companyy or the qualified Montana small

business investment capital company raises at least $500,000

in capital before July 1, 1995, and has been designated the

gqualified Montana small business investment capital company

and the limits on tax credits that may be authorized; and

(3) the fact that the state of Montana is not liable
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for damages in accordance with 90-8-205."

Section 8. Section 90-8-205, MCA, is amended to read:

"90-8-205. State liability disclaimed. The state of
Montana may not be held liable for any damages to an
invester in a Montana:

(1) capital company that fails to become designated as
a certified or gualified Montana capital company; or

{2) small business investment capital company that

fails to become designated as a certified or gualified

Montana small business investment capital company.”

Section 9. Section 90-8-301, MCA, is amended to read:

"90-8-301. Qualified investments - penalty -
extension permissible. (1) A qualified Montana capital
cempany receiving investments for which a taxpayer has
applied and received a tax credit must use its capital base
to make qualified investments according to the follewing
schedule;

(a) at least 30% of its capital base raised through
investments for which tax credits were taken within 3 years
of the date on which the certified company was designated as
a qualified capital company by the board and, in the case of
capital raised by a gualified Montana capital company under
an amended application for additional tax credits filed
arter 1ts initial designation as a qualified Montana capital

company, at least 30% of its capital base raised through
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investments for which tax credits were taken within 3 years
of the date on which the board approves the amended
application;

(b) at least 50% of its «capital base raised through
investments for which tax credits were taken within 4 years
of the date on which the certified company was designated as
a qualified capital company by the board and, in the case of
capital raised by a qualified Montana capital company under
an amended application for additional tax credits Filed
after its initial designation as a gualified Montana capital
company, at least 50% of its capital base raised through
investments for which tax credits were taken within 4 years
ot the date on which the board approves the amended
application; andgd

{c) at least 70% of its capital base raised through
investments for which tax credits were taken within 5 years
of the date on which the certified company was designated as
a qualified capital company by the board and, in the case of
capital raised by a qualified Montana capital company under
an amended application for additional tax credits filed
after its initial designation as a qualified Montana capital
company, at least 70% of its <capital base raised through
investments for which tax credits were taken within S years
cof the date on which the beocard approves the amended

application.
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(2} The gualified Montana small business investment

capital company receiving investments for which a taxpayer

has applied and received a tax credit must use its capital

base Lo make qualified investments according to the

following schedule:

{a) of its capital base raised through investments for

which tax credits were taken:

(i) 30% within 3 vyears of the date on which the

certified company was designated as the gualified Montana

small business investment capital company by the board or

within 3 years of its designation as a small business

investment corporation by the small business administration,

whichever is later;

(ii) 50% within 4 vyears of the date on which the

certified company was designated as the gqualified Montana

small business investment capital company by the bcocard or

within 4 vyears after its designation as a small business

investment corporation by the small business administration,

whichever is later; and

(iii) 70% within 5 vyears of the date on which the

certified company was designated as the qualified Montana

small business ilnvestment capital company by the board or

within 5 years after its designation as a small business

investment corporation by the small business administraticn,

whichever is later; and

—-24-
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(b) of its capital base, in the case of capital raised

through a loan from the small business administration

pursuant to 13 CFR 107, as provided under this chapter.

+2+(3) Following each annual examination, the
commissioner of financial institutions shall notify the
department of revenue of any companies that are not in
compliance with this section.

t3¥(4) A gualified Montana capital company that Fails

to make qualified investments pursuant to subsection (1) or

the qualified Montana small besiness investment capital

company that fails to make qualified investmenkts pursuant to

subsection (2) shall pay to the department of revenue a
penalty equal to all of the tax credits allowed to the
taxpayers investing in that company during that time period,
with interest at 1% a month from the date the tax credits
were certified as allocated to the qualified Montana capital

company or to the qualified Montana small business

investment capital company. The department of revenue may

abate the penalty if the capital company or the ¥ontana

small business investment capital company establishes

reasonable cause for the failure to make gualified

investments pursuant to subgection (1) or  (2) and 1if the

failure was not due to neglect on the part of the company.
t4¥{5) The department of revenue may grant an extensiocn

of time in which to make gqualified investments pursuant to
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subsection (1) or (2) upon application by a capital company

or the Montana small business investment capital company

showing reasonable cause for an extension.

€55(6) The department of revenue shall deposit any
amount received under this subsection to the credit of the
state general fund."

Section 10. section 90-8-302, MCA, is amended to read:

"90-8-302. Restriction on investment. In additicn to
the requirements of 90-8-301, no more than 50% of the equity

raised by a Montana capital company or by the Montana small

business investment capital company may be invested in any

one business, and no more than 25% of the total funds raised
for which tax credits were claimed pursuant to the
investment credit provisions of this chapter may be invested
in any one business.”

Section 11. Section 90-8-303, MCA, is amended to read:

"90-8-303. Conflict of interest. (1) (a) The members of
the board, the commissioner of financial institutions, ar a
bank examiner may not have a monetary interest in or be a
borrower from amy a Montana capital company 95__5522__553

Montana small business investment capital company, either

directly or indirectly.
{b) These restrictions de not prochibit the board,
acting as a whole, from purchasing debentures issued by a

Montana capital company or by the Montana small business

..—26_
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investment capital company.

{2) A membrr of the investment committee of & Montana

capital company or of the Montana smail business investment

capital company who has an interest in a venture that comes

before the committee for a vote shall disclose sueh the
interest and abstain from veoting on investment in the
venture."”
Section 12. sSection 90-8-304, MCA, is amended to read:
"90-8-304. Application of securities law. In lieu of
registration under Title 30, chapter 10, a certified Montana

capital company or the certified Mcntana small business

investment capital company may file all disclosure

documents, along with a consent to service of process, with
the state securities commissicner. The commissioner may not
charge a fee for sweh the filing."
Section 13. section %0-8-305, MCA, is amended to read:
"90-8-305. Sale of debentures. (1)} A qualified Montana

capital company or the gqualified Montana small business

investment capital company is authcorized to issue and sell

debentures to the 1n-state investment fund established in

17-6-306.
[2) Proceeds received by a qualified Montana capital
company or by the qualified Montana small business

investment capital company from the sale of debentures

authorized in subsection (1) must be invested in accordance
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with the provisions of 90-8-301, except that the time
periods for making gualified investments must be calculated
from the date the company sells the debentures to the
in-state investment fund."

Section 14. section 50-8-311, MCA, is amended to read:

ngg—8-311. Legislative review and oversight. The board
shall report on an annual basis to the revenue oversight
committee of the legislature concerning Montana capital

companies and the Montana small business investment capital

company. "
Section 15. Section 90-8-312, MCA, is amended to read:
"gg-B-312. Iuvestment reporting and recordkeeping. (1)

Each gqualified Montana capital company and each qualified

Montana small business investment capital company shall

report to the board on a guarterly basis:
{a) the name of each investor in the qualified Montana

capital company or in the qualified Montana small business

investment capital company who has applied for a tax credit;

{b) the amount of each investor's investment; and

{¢) the amount of the tax credit allowed to the
investor and the date on which the investment was made.

{2) The board shall provide the information contained
in subsection (1) to the department of revenue on a
guarterly basis.

(3} The beard shall provide each investor 1in a

_2‘_
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qualified Montana capital company and each investor in the

qualified Montana small business investment capital company

with a certificate authorizing the tax credit, and the
certificate shatt* must be submitted with each tax return
requesting a credit under 90-8-20¢2.

{4) Each qualified Montana capital company and the

qualified Montana small business investment capital company

shall report to the board en a quarterly basis all qualified
investments that the company has made. The board shall share
the information with the department of revenue, in orcer
that the provisions of 90-8-301 may be complied with."
Section 16. Section 90-8-313, MCA, is amended to read:

"90-8-313. Examination. {1} At least once a year the

bank examiners of the department of commerce shall examine

the books and affairs of each Montana capital company and of

each Montana small business investment capital company. The

examination must address the methods of operaticon and

conduct of the business of the Montana capital company or of

the Montana small business investment capital company to

determine 1f the company is abiding by the purposes of this
chapter and that the funds received by the company have been
invested within the time limits required for a qualified

Montana capital company or for the qualified Montana small

business investiment capital company in 90-8-301.

(2) The departaent of commerce may examine under oath

-29-

10
11
12
13
14
15
16
17
13
19
20
21
22

23

LC 1417/01

any of the officers, directors, agents, employees, or
investors of a Montana capital company regarding the affairs
and business of the company. The department of commerce may
issue subpoenas and administer oaths. Refusal to obey such a
subpoena may at once be reported to the district court of
the district in which the company is located, and the court
shall enfcrce obedience to the subpoena 1n  the manner
provided by law.

(3} The cost of the annual review must be paid by each

Montana capital company or by the Montana small business

investment capital company in accordance with reasonable

fees assessed by the department."
Section 17. Section 90-8-321, MCA, is amended to read:
"90-8-321. Decertification. (1) 1If the examination
conducted pursuant to 90-8-313 discloses that a Montana

capital company or the Montana small business investment

capital company is not in compliance with the provisions of
this chapter, the department of commerce may exercise any of
the powers with regard to banks granted in Title 32, chapter
1, part 5, and may seize the assets of the company and
ligquidate it. In the event of liquidation of the assets, any
penalty imposed pursuant to 90-8-301 skat: must be included
in the claims to be paid.

[Bsh} If in the discretion of the department c©f commerce

the action allowed under subsection (1) is not reguired to

-30-
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protect the company's ilnvestors, the department may place
the company on rotice that it will lose its certification as

a Montana capital company cr as the Montana small business

investment capital company within a specified pericd of time

if the company does not come into compliance with the
provisions of this chapter. The department shall
automatically decertify a Montana capital company or the

Montana small business investment capital company that is

assessed a penalty under 90-8-301+¢3%(4).

(3) As long as the department acts in good faith, the
department and its employees and agents may not be held
civilly or «criminally liable or liable upon their official
bonds for action taken under this section or for any failure
to act under it.

{4) A Montana capital company or the Montana small

business investment <capital company may apply tc the

department fcor decertification.”

NEW SECTION. Section 1B. sSaving clause. ([This act]
does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were begun before
[the effective date of this act].

NEW_SECTION. Section 19. Sseverability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. 1f a part of [this

act} is lnvalid in one or more of its applications, the part
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remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 20. Retroactive applicability.
[This act] applies retroactively, within the meaning of
1-2-109, to events occurring after December 31, 19%0.

NEW SECTION. Section 21. Effective date. [This act] is

effective on passage and approval.

-End-
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1 HOUSE BILL NO. 863 1 (2) (a) any a nonissuer distribution of an outstanding
2 INTRODUCED BY D. BROWN, MAZUREK, LYNCH, THAYER, QUILICI, 2 security by a broker-dealer registered pursuant to 30-10-201
3 NOBLE, KENNEDY, PAVLOVICH, DAILY, FRITZ, WHALEN, DOHERTY, 3 if:

4 5. RICE, PHILLIPS, LARSON, MEASURE 4 (i) quotations for the securities to be offered or sold
5 5 (or the securities issuable upon exercise of any warrant or
6 A BILL FCR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 6 right to purchase or subscribe to such securities) are
7 MONTANA CAPITAL COMPANY ACT BY PROVIDING FOR THE DESIGNATION 7 reported by the automated guotations system operated by the
B OF A MONTANA SMALL BUSINESS INVESTMENT CAPITAL COMPANY TQ BE a national association of securities dealers, inc., (NASDAQ)
9 ALLOCATED A PORTION OF THE UNUSED TAX CREDITS; LIMITING THE 9 or by any other guotation system approved by the
10 ALLOCATIONS OF TAX CREDITS TO CAPITAL COMPANIES; AMENDING 10 commissiconer by rule; or

11 SECTIONS 30-10-105, 9%0-8-102, 90-8-104, 90-8-201, 90-8-202, 11 {ii) the security has a fixed maturity or a fixed
12 90-8-203, 90-8-204, 90-8-205, 90-8-301, 90-8-302, 90-8-303, 12 interest or dividend provision and there has been no default
13 30-8-304, 90-8-305, 90-8-311, 90-8-312, 90-8-313, AND 13 during the current Eiscal year or within the 3 preceding
14 90-8-321, MCR; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND 14 fiscal years, or during the existence of the issuer and any
15 A RETROACTIVE APPLICABILITY DATE." 15 predecessors if less than 3 years, in the payment of
16 16 principal, interest, or dividends on the security.

17 BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 17 (b} The commissioner may by order deny or revoke the
18 Section 1. Section 30-10-105, MCA, is amended to read: 18 exemption specified in subsection (2)}{a) with respect to a
19 =30-10-105. Exempt transactions. Except as in this 19 specific security. Upon the entry of such an order, the
20 section expressly provided, 30-10-201 through 30-10-207 20 commissioner shall  promptly notify all . registered
21 shatt do not apply to any-ef the following transactions: 21 broker-dealers that it has been entered and of the reasons
22 (1) any a nonissuer isolated transaction, whether 22 therefor for the order and that within 15 days of the
23 effected through a brokér—dealer or not. A transaction is 23 receipt of a written reguest the matter will be set down for
24 presumed to be isolated if it is one of not more than three 24 hearing. If no hearing is requested and none is ordered by
25 transactions during the prior 12-month period. 25 the cowmmissioner, the order will remain in effect until it
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is modified or vacated by the commissioner. If a hearing |is
requested or ordered, the commissioner, after notice of and
oppottunity for hearing to all interested persons, may
modify or vacate the order or extend it until £final
determination. Ne An order under this subsection may not
operate retroactively. Ne A person may not be considered to
have vioclated parts 1 through 3 of this chapter by reason of
any offer or sale effected after the entry of an order under
this subsection if he sustains the burden of proof that he
did not know and in the exercise of reasonable care could
not have known of the order,

{(3) any a nonissuer transaction effected by or through
a registered broker-dealer pursuant to an unsolicited order
or offer to buy, but the commissioner may reqguire that the
customer acknowledge upon a specified form that the sale was
unsolicited and that a signed copy of each form be preserved
by the broker—-dealer for a specified period:;

(4) any a transaction between the issuer or other
person on whose behalf the offering is made and an
underwriter or among underwriters;

{S) any a transaction by an executor, administrator,
sheriff, marshal, receiver, ttusfee in bankruptcy, guardian,
or congervator in the performance of his official duties as
such;

(6) anay a transaction executed by a bona fide pledgee
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without any purpose of evading parts 1 through 3 of this
chapter:;

{7) any an offer or sale to a bank, savings
institution, trust company, insurance company, investment
company as defined in the Investment Company Act of 1940,
pension or preofit-sharing trust, or other £financial
institution or institutional buyer, or toc a broker—dealer,
whether the purchaser is acting for itself or in some
fiduciary capacity:;

(8) {a) any 2 transaction pursuant to an offer made in
this state directed by the offeror to not more than 10
persons (other than those designated in subsection (7))
during any pericd of 12 consecutive months, if:

(i} the seller reasonably believes that all the buyers
are purchasing for investment; and

(ii) me a commission or other remuneration is not paid
or given directly or indirectly £for soliciting any
prospective buyer; provided, however, that a commission may
be paid to a registered broker-dealer if the securities
involved are registered with the United States securities
and exchange commission under the federal Securities Act of
1933, as amended.

(b) PFor the purpose of the exemption provided for in
subsection (B)(a), an offer to sell is made in this state,

whether or not the offeror or any of the offerees is then

_4- HB 863
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present in this satate, if the offer either originates Erom
this state or is directed by the offeror to this state and
received at the place to which it is directed (or at any
post office in this state in the case of a mailed offer}.

(9) any an offer or sale of a preorganization
certificate or subscription if:

(a) ne a commission or other remuneration is not paid
or given directly or indirectly for soliciting any
prospective subscriber;

{b) the number of subscribers deoes not exceed 10; and

(c) no a payment is not made by any subscriber:

(10) any a transaction pursuant to an offer to existing
security holders of the issuer, including persons who at the
time of the transaction are holders aof convertible
securities, nontransferable warrants, or transferable
warrants exercisable within not more than 90 days of their
issuance, if:

(a) ne a commission or other remuneration (other than a
standby commission) is not paid or given directly or
indirectly for soliciting any security holder in this state;
or

{b) the issuer first files a notice specifying the
terms of the offer and the commissioner dees not by order
disallow either {a) or (b) of this subsection;

(l1) any an offer (but not a sale) of a security for
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which registration statements have been filed wunder both
parts 1 through 3 of this chapter and the Securities Act of
1933 if no staop, refusal, denial, suspension, or revocation
order is in effect and ne a public proceeding or examination
looking toward such an order is not pending under either
law;

(12) any an offer (but not a sale) of a security for
which a registration statement has been filed under parts 1
through 3 of this chapter and the commissioner in his
discretion does not disallow the offer in writing within 10
days of such filing;

{13) the issuance of emy a stock dividend, whether the
corporation distributing the dividend is the issuer of the
stack or not, if nothing of value is given by stockholders
for the distribution other than the surrender of a right to
a cash dividend where the stockholder can elect ta take a
dividend in cash or stock;

(14) any a transaction incident to a right of conversion
or a statutory or Jjudicially approved reclassification,
recapitalization, reorganization, quasi-reorganization,
stock split, reverse stock split, merger, consolidation, or
sale of assets;

(15) any a transaction in compliance with such rules as
that the commissioner in his discretion may adopt to serve

the purposes of 30-10-102. The commisSioner may in his

—6- HB 863
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discretion reguire that 30-10-201 through 30-10-207 apply to
any or all transactional exemptions adopted by rule.

{16) any a transaction by IN_ THE SECURITIES OF a

certified Montana capital company or a certified Mentana

small business investment capital company as defined in

90-8-104, provided that such the company first files all
disclosure documents, along with a consent to service of
process, with the commissioner. The commissioner may not
charge a fee for the filing,

(17) the sale of a commodity investment contract traded
on a commodities exchange recognized by the commissioner at
the time of sale;

{18) a transaction within the exclusive jurisdiction of
the commodity £futures trading commission as granted under
the Commodity Exchange Act;

(19) a tramsaction that:

{a)}) involves the purchase of one or more precicus
metals; and

(b) reguires, and under which the purchaser receives
within 7 calendar days after payment in good Ffunds of any
portion of the purchase price, physical delivery of the
quantity of the precious metals purchased. For the purposes
of this subsection, physical delivery is considered to have
occurred if, within the 7-day period, the gquantity of

precious metals, whether in specifically segregated or
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fungible bulk, purchased by such payment is delivered into
the possession of a depository (other than the seller) that:

(i) (A) is a financial institution (meaning a bank,
savings institution, or trust company organized under or
supervised pursuant to the laws of the United States or of
this state):;

{B) is a depcsitory the warehouse receipts of which are
recognized for delivery purposes for any commodity on a
contract market designated by the commodity futures trading
commission; or

(C} is a storage facility licensed by the United States
or any agency of the United States; and

{ii) issues, and the purchaser receives, a certificate,
document of title, confirmation, or  other instrument
evidencing that smeh the quantity of precious metals has
been delivered to the depository and 1s being and will
continue to be held on the purchaser's behalf, free and
clear of all liens and encumbrances other than:

(A} liens of the purchaser;

(B) rtax liens;

(C) liens agreed to by the purchaser; or

(D) liens of the depository for fees and expenses that
previously have been disclosed to the purchaser.

(20) a transaction involving a commodity investment

contract solely between persons engaged in producing,
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processing, using commercially, or handling as merchants
each commodity subject to the contract or any byproduct of
the commodity;

{21) eny an offer or sale of a secuyrity to an employee
of the issuer, pursuant to an employee stock ownership plan
qualified under section 401 of the Internal Revenue Code of
1986."

Section 2. Section 90-8-102, MCA, is amended to read:

*90~8-102. Declaration of policy. (1) The legislature
finds and declares that:

(a) economic insecurity due to unemployment is a
serious menace to the health, safety, and general welfare of
not only the affected people but of the people of the entire
state;

{b) inveluntary unemployment, with its resulting burden
of indigency, falls with crushing force upon unemployed
workers and ultimately on the state itself in the form of
public assistance and unemployment compensation payments;
and

(c) unemployment causes a migration of Montana workers
and families seeking joBs anrd establishing homes elsewhere,
which deprives the state of its most valuable resource, its
people, and reduces the tax base of local governments,
impairing their ability to provide basic services.

(2) (a) The legislature further finds that the best
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method of combating unemployment and protecting Montana
against the loss of its people is by promoting, stimulating,
developing, rehabilitating, and revitalizing the business
prosperity and economic welfare of the state and its
citizens.

{b} To accomplish this goal, the legislature seeks to
encourage the formation of venture and equity capital in
Montana for use in diversifying, strengthening, and
stabilizing the Montana eccnomy by increasing Montana
employment and business opportunities while protecting the
people's constitutional right to a clean and healthful
environment.

{3) The legislature further finds that:

{a) private investment of venture and equity capital in
the Montana economy will be encouraged and promoted by
making tax credits available to taxpayers investing in a

Montana capital ecompantes company or in a Montana small

business investment capital company;

(b) demands on state revenues restrict the finanecial
ability of the state to make unlimited tax credits available
for investment purposes and require that the state place
reasonable limits on the total amount of tax credits to be
made available for investment incentive:;

{c) establishment of a rational tax credit program

which gives priority te investments in capital companies in
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the order in which they are qualified or in a Montana small

business invest.:ent capital company will encourage prompt

private investment in Montana businesses.

{4) The legislature further £inds that use of money
from the Montana in-state investment Ffund established by
17-6-306 to purchase debentures issued by a capital company

or a Mcntana small business investment capital company will

promote the business prosperity and ecaonomic welfare of the
state and its citizens."

Section 3. section 90-8-104, MCA, is amended to read:

*90-8-104. Definitions. As used in this chapter, unless
the context requires otherwise, the following definitions
apply:

(1) "Board" means the board of investments provided for
in 2-15-1808.

{2) "Capital base" means equity capital raised by a

certified Montana capital company or by a certified Montana

small business investment capital company for which tax

credits were claimed under this chapter.

{3) "Certified Montana capital company™ or "“certified

Montana small business investment capital company” means:

{a) a development credit corporation created pursuant
to Title 32, chapter 4; or
(b) a profit or nonprofit entity organized and existing

under the laws of Montana, created for the purpose of making
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venture or risk capital available for qualified iavestments
and that has been certified by the board.

(4) "Montana business™ means a business which is
located or principally based within Montana.

(5) "Qualified investment" means:

{a) a debt or equity financing of a Mcntana business
that meets both of the following criteria:

(i} the business is engaged in one or mere of the
following activities:

{A) manufacturing;

(B) agricultural, fishery, or forestry production and
processing:;

{C} mineral production and processing, except for
conventional oil and gas exploration;

(D) recognized nonfossil forms of energy generation as
defined in 15-32-102;

(E) transportation;

{F} research and development of products or processes
associated with any of the activities epumerated in (A)
through (E) above;

(G} wholesale or retail distribution activities for
which products produced in Montana comprise 50% or more of
the gross sales receipts:;

{H}) any activity conducted in the state for which 50%

or more of the gross receipts are derived from the sale of
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products or services ocutside Montana; and

(I) tourism; and

(ii) the business is a small business as defined in
rules adopted by the board; or

(b) a debt or equity financing of a business g¢utside
Montana if such investment is likely to produce a qualified
investment in Montana, as long as such investment does not
exceed 25% of the capital base of the capital company.

(6) "Qualified Montana capital company® means a
certified Montana capital company that has been designated a
qualified capital company under the provisions of 90-8-202
so that investors in the company may receive the tax credits
authorized in 90-8-202.

(7} “"Qualified Montana small business investment

capital company® means a certified Montana small business

investment capital company that has been designated a

qualified small business investment capital company under

the provisions of 90-8-202 so that investors in the company

may receive the tax credits authorized in 90-8-2¢2."

Section 4. Section 30-B-201, MCA, is amended to read:
*90-8-201. Certification of Montana capital companies

—— certification of a Montana small business investment

capital company. (1) PFrem The board shall certify one

Montana small business investment capital company, and from

time to time the board shall certify Montana capital
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companies. A company seeking to be certified as a Montana

capital company must or as the Montana smalil business

investment capital company shall make written application to

the board on Forms provided by the board. The applicatien
must contain the information required by 90-8-204 and such
other information as that the board requires. The
application and certificate must specify the level of
capitalization that the company expects to qualify for the
tax credits provided for in 90-8-202.

{2) The application must show that the applicant's
purpose is to increase the general economic welfare of the
state of Montana by:

{a) making investment capital available to businesses
in Montana; and

{b) allowing for investment of up to 25% of its capital
base in businesses outside Montana if there is a substantial
likelihood that such investment will produce a gqualified
investment in Montana,

(3) Certifiable applicants include but are not limited
to local and community development corporaktions, small
business administration 503 corporations, and small business
investment companies.

(4) <Certification is a prerequisite to and must be
completed before seeking designation as a qualified capital

company or as the qualified Montana small business
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investment capital company.

{5) To be «:ligible for certification under this section

ags the Montana small business investment capital company,

the applicant shall commit to:

{a) wutilize the tax credits to accumulate private

capital with the intention of being designated a small

business investment corporation by the United States small

business administration as provided in Title III of the

Small Business Act of 1958, as amended, and as implemented

under 13 CFR 107: and

{(b) target its investments as a small business

investment capital company toward commercialization projects

emerging from centers of excellence and entzrepreneurship,

federal laboratories, the federal small business innovative

research program, the federal cooperative research and

development agreement program, Montana university system

research and development, the Montana board of science and

technology development (second stage), SMALL BUSINESS

incubators, community development block grant programs, AND

PROJECTS EMERGING FROM ECONCMIC DEVELOPMENT PROGRAMS OF

MONTANA CERTIFIED COMMUNITIES with the objective of

providing significant investment opportunities in an area

where economic development capital is limitedz-and--proieees

emerging--from--—econamic--devetopmeant-—programs—-of--Mentana

certified-communities;; AND

-15- HB 863

["- I - - o

10

12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0B63/D32

{C) CONSIDER INVESTMENT OPPORTUNITIES ORIGINATING IN

ANY MONTANA COUNTY."

Section 5. section 90-8-202, MCA, is amended to read:
“90-8-202. Designation of gualified Montana capital

companies —— designation of gualified Montana small business

investment capital company —— tax credit. (1) The board

shall designate as:

{a} qualified Montana capital companies those certified
companies that have been privately capitalized at a minimum
level of $200,000; or

(b} the quaitfied CERTIFIED Montana small business

investment capital company a company that has been privately

capitalized at a minimum level of $500,000.

(2) A certified company seeking designation as a

qualified Montana capital company or as the qualified

Montana small business investment capital company must make

written application to the board on forms provided by the
board. The application must contain the information required
by 90-8-204 and sucsh other information as that the board
requires.

t2%{3) (a) The total amount of tax credits authorized

for a single qualified capital company or the qualified

Montana small business investment capital company may not

exceed §$1,500,000, except that the qualified Montana small

business _investment capital company must receive all
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remaining  tax credits under this section available as of

January 1, 1991. In the event the capitalization of the a

gqualified capital company is later increased, the company
may apply for authorization of additional tax credits within
the foregoing limitation.

(b) The total credits authorized for all companies may
not exceed a total of $1 million prior to June 30, 1985. The
total c¢redits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed $1 million plus any
portion of the $1 million available for authorization before
June 30, 1985, that is allocated to qualified companies. The
total credits authorized for all companies between July i,
1987, and June 30, 1989, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1987, that is allocated to qualified companies. The
total credits authorized for all companies between July 1,
1989, and June 30, 1991, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1989, that is allocated tc¢ qualified companies.

t3r(4) {a} The Before January 1, 1991, credits shait

must be allocated to qualified companies in the order that
completed applications for designation as qualified capital
companies are received by the board, and the board shall
certify toc each smeh company its appropriate allocation.

(b)) All tax credits allowed under subsection (3) that
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are not allocated as of January 1, 1991, must be allocated

to the gualified Montana small business investment capital

company, and the board shall certify the allocation to the

COIHEH! .
(C) IF THE LEGISLATURE PROVIDES ADDITIONAL TAX CREDITS

UNDER THIS CHAPTER AFTER JUNE 30, 1931, OR TIF TAX CREDITS

BECOME AVAILABLE BY REVERSION TO THE BOARD BY A CAPITAL

COMPANY OR BY THE QUALIFIED MONTANA SMALL BUSINESS

INVESTMENT CAPITAL COMPANY, THOSE ADRITIONAL OR REVERTED TAX

CREDITS MAY BE ALLOCATED BY THE BCOARD TO QUALIFIED CAPITAL

COMPANIES OR TO THE QUALIFTED MONTANA SMALL BUSINESS

INVESTMENT CAPITAL COMPANY IN ACCORDANCE WITH THIS CHAPTER

AND THE RULES OF THE BOARD.

t43(5) Investors in a gqualified Montana capital company

or in the gualified Montana small business investment

capital company are entitled to the tax credits provided for

in subsection t5} (6)}. Funds invested in a certified company
prior to designation as a qgualified Montana capital company

or as the gqualified Montana small business investment

capital company may, at the discretion of the investor, be

placed in an escrow account in a Montana financial
institution pending designation of the company as a

qualified Montana capital company or as the gqualified

Montana small business investment capital company.

¢5¥(6) Subject to the provisions of subsections 2% (3}
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and t8% (9}, an individual, small business corporation,
partnership, tiust, decedent's estate, or corpotate taxpayer
that makes a capital investment in a gualified Montana

capital company or the gualified Montana small business

investment capital company is entitled to a tax credit eqgual

to 50% of the investment, up to a maximum credit of $150,000

per taxpayer, except that, as applied to the small business

investment capital company, the maximum tax credit is

$250,000 per taxpayer. The credit may be taken against the

tax liability imposed on the investor pursuant to Title 15,
chapter 30, 31, or 35. The credit for investments by a small
business corporation electing to be taxed under 15-31-202 or
a partnership may be claimed by the small business
corporation shareholders or the partners.

+6¥(7}) The tax credit allowed under subsection +5¥ (6)
is to be credited against the taxpayer's income tax
liability or coal severance tax liability for the taxable
year in which the investment in a qualified Montana capital

company or the qualified Montana sma2ll business investment

capital company is made. If the amount of the tax credit

exceeds the taxpayer's tax liability for the taxable year,

the amount of the credit which exceeds the tax liability may

be carried back or carried forward in the following manner:
(a) If the sum of the amount of credit for the current

taxable year plus the amount of credit, if any, carried
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forward from a previous taxable year exceeds the taxpayer's
tax liability for the current taxable year, the excess must
be carried back as a credit to the 3 preceding taxable years
and, if the full credit remains unused, carried forward as a
credit to the 15 succeeding taxable years.

(b) The amount of unused credit must be used to offset
the entjire tax liability of each of the 18 taxable years,
beginning with the earliest and commencing to the next
succeeding year until the credit is exhausted.

€¢#¥{B) The tax credit provided for in this section is
available only to those taxpayers who invest in a qualified

Montana capital company within 4 years of July 1, 1987, or

in the qualified Montana small business investment capital

company within 4 years of July 1, 1991.

€81{9) (a) An individual, small business corporation,
partnership, or corpaorate taxpayer who obtains the tax
credit allowed under subsection 5y {6) may not obtain
credits in excess of the $15687006-1imit limits contained in
subsection +¢54 (6} by making investments as more than one
entity.

{b}) A partner or shareholder in a small business

corporation may not obtain more than §150,000, or not more

than $250,000 in the case of a-partner-cr-sharehoider-in the

qualified Montana small business investment capital company,

in credits as an individual and as the partnership or small
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business corporation. A corporate taxpayer that obtains the

maximum $15870800--—credit credits allowed under this

subsection (9){b) may not obtain additional credits through

investments by wholly owned subsidiaries or affiliates. aAn

individual, small business corporation, partnership, or

corporate taxpayer who obtains the tax credit allowed under

subsection (6) may not claim deduction under the provisions

of Title 15, chapter 30 or 31, for donation of stock in the

gqualified Montana small business investment capital

company.”
Section 6. Section 90-8-203, MCA, is amended to read:
"90-8-203. No recapture —— unqualified investments. If
the amount invested by a taxpayer in a gqualified Montana

capital company ot in the gqualified Montana small business

investment capital company is not used by the company for

qualified investments as provided in 90-8-301, the taxpayer
is not subject to a recapture provision for any tax credit
claimed by him but the company is subject to the penalty
provided for in 90-8-301¢33{4)."
Section 7. Section 90-8-204, MCA, is amended to read:
"90-8-204. Application requirements. A company applying
to become either a certified or qualified Montana capital

company or the certified or gualified Montana small business

investment capital company shall include in its application

evidence that it has disclosed or will disclose to all
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investors the following:

(1) the condition that a tax credit is not available
for investment in a company until the company has been
designated a qualified Montara capital company or the

qualified Montana small business investment capital company

and the investor has received a certificate approving the
credit from the board:
{2) the condition that a tax credit will not be made

available until ¢he a qualified capital company raises at

least $200,000 in capitaly and has been designated a

qualified capital companyy or _the qualified Montana smail

business investment capital company raises at least $500,000

in capital before July 1, 1995, and has been designated the

qualified Montana small business investment capital company

and the limits on tax credits that may be authorized; and
{3) the fact that the state of Montana is not liable
for damages in accordance with 90-8-205."
Section 8. section 30-8-205, MCA, is amended to read:
"90-8-205. State liability disclaimed, The state of
Montana may not be held 1liable for any damages to an
investor in a Montana;
{1) capital company that fails to become designated as
a certified or qualified Montana capital company; or

{2) small business investment capital company that

fails to become designated as a certified or qualified
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Montana small business investment capital company.”

Section 8. Ssection 90-8-301, MCA, is amended to read:

"90-8-301. Qualified investments -— penalty -
extengion permigssible. (1} A gualified Montana capital
company receiving investments for which a taxpayer has
applied and received a tax credit must use its capital base
to make qualified investments according to the following
schedule:

(a) at least 30% of its capital base raised through
investments for which tax credits were taken within 3 vears
of the date on which the certified company was designated as
a qualified capital company by the board and, in the case of
capital raised by a qualified Montana capital company under
an amended application for additional tax credits filed
after its initial designation as a gqualified Montana capital
company, at least 30% of its capital base raised through
invegtments for which tax credits were taken within 3 years
of the date on which the beoard approves the amended
application;

{b) at least 50% of its capital base raised through
investments for which tax credits were taken within 4 years
of the date on which the certified company was designated as
a qualified capital company by the board and, in the case of
capital raised by a qualified Montana capital company under

an amended applicaticn for additional tax credits filed

~23- HB 863

[ I T L

® =W o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0863/02

after its initial designation as a gqualified Montana capital
companhy, at least 50% of its capital base raised through
investments for which tax credits were taken within 4 years
of the date on which the board approves the amended
application; and

(c} at least 70% of ita capital base raised through
investments for which tax credits were taken within 5 years
of the date on which the certified company was designated as
a gualified capital company by the board and, in the case of
capital raised by a qualified Montana capital company under
an amended application for additional tax credits filed
after its initial designation as a qualified Montana capital
company, at least 70% of its capital base raised through
investments for which tax credits were taken within 5 years
of the date on which the bocard approves the amended
application.

(2) The gualified Montana small business investment

capital company receiving investments for which a taxpayer

has applied and received a tax credit must use 1its capital

base to make qualified investments according to the

following schedule;

{2} of its capital base raised through investments for

which tax credits were taken:

{i) 30% within 3 years of the date on which the

cettified company was designated as the qualified Montana
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small business investment capital company by the board or

within 3 years of its designation as a small business

investment corporation by the small business administration,

whichever is later;

(ii) 50% within 4 years of the date on_ which the

certified company was designated as the gqualified Montana

small business investment capital company by the board or

within 4 years after its designation as a small business

investment corporation by the small business adminjstration,

whichever is later; and

(iiiy 70% within 5 years of the date on which the

certified company was designated as the qualified Montana

small business investment capital company by the board or

within 5 years after its designation as a small business

investment corporation by the small business administration,

whichever is later; and OR

{b)y of its capital base, in the case of capital raised

through a loan from the smali business administration

pursuant to 13 CFR__ 107, as provided under this chapter

EXCEPT AS PROVIDED IN SUBSECTION (2)(A).

t23{3) Following each annual examination, the
commissioner of financial institutions shall notify the
department of revenue of any companies that are not in
compliance with this section.

£3+{4) A qualified Montana capital company that fails
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to make gualified investments pursuant to subsection (1) or

the qualified Montana small business investment capital

company that fails to make qualified investments pursuant to

subsection (2) shall pay toc the department of revenue a

penalty equal to all of the tax credits allowed to the
taxpayers investing in that company during that time pericd,
with interest at 1% a month from the date the tax credits
were certified as allocated to the gqualified Montana capital

company or to the gualified Montana small business

investment capital company. The department of revenue may

abate the penalty if the capital company or the Montana

small business investment capital company establishes

reasonable cause for the Ffailure to make qualified
investments pursuant to subsection (1) or {2) and if the
Failure was not due to neglect on the part of the company.
+4}3{5}) The department of revenue may grant an extension
of time in which to make gualified investments pursuant to
subsection (1) or (2) upon application by a capital company

or _the Montana small business investment capital company

showing reasonable cause for an extension.
+53{6) The department of revenue shall deposit any
amount received under this subsection to the credit of the

state general fund."
Section 10. sSection 90-8-302, MCA, is amended to read:

"90-8-302. Restriction on inyvestment. In addition to
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the requirements of 90-8-301, no more than 50% of the equity

raised by a Montana capital company or by the Montana small

business investment capital company may be invested in any

one business, and no more than 25% of the total funds raised
for which tax credits were c¢laimed pursuant to the
investment credit provisions of this chapter may be invested
in any one business."®
Section 11. section 90-B-303, MCA, is amended to read:
"90-8-303- Conflict of interest. (1) {a) The members of
the board, the commissioner of financial institutions, or a

bank examiner may net have a monetary interest in or be a

borrower from any a Montana capital company or from the

Montana small business investment capital company, either

directly or indirectly.
{b) These restrictions do not prohibit the board,
acting as a whole, from purchasing debentures issued by a

Montana capital company or by the Montana small business

investment capital company.

(2) A member of the investment committee of a Montana

capital company or of the Montana small business investment

capital company who has an interest in a venture that comes

before the committee for a vote shall disclose sueh the
interest and abstain from voting on investment in the

venture., "

Section 12. section 90-8-304, MCA, is amended to read:
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"9)-8-304. Applicatlon of securities law. In lieu of
registration under Title 30, chapter 10, a certified Montana

capital company or the certified Montana small business

investment capital company may Eile all disclosure

documents, along with a consent to service of process, with
the state securities commissioner. The commissioner may not
charge a fee for such the filing.”
Section 13. section 90-8-305, MCA, is amended to read:
"90-8~305. Sale of debentures. (1) A gqualified Montana

capltal company or the gualified Montana small business

investment capital company is authorized to issue and sell

debentures to the in~state investment fund established 1in
17-6-306.
{2} Proceeds received by a gualified Montana capital

company of by the qualified Montana small business

investment capital company from the sale of debentures

authorized in subsection {1} must be invested in accordance
with the provisions of 90-8-301, except that the time
periods for making qualified investments must be calculated
from the date the company sells the debentures to the
in-state investment fund."”

Section 14. section 90-8-311, MCA, is amended to read:

“90-8-311. Legislative review and cversight. The board
shall report on an annual basis to the revenue cversight

committee of the legislature concerning Montana capital
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companies and the Montana small business investment capital

company."

Section 15. Section 90-8-312, MCA, is amended to read:
"90-8-312. Investment reporting and recordkeeping. (1}

Each qualified Montana capital company and each gqualified

Montana small business investment capital company shall

report to the board on a quarterly basis:
{a) the name of each investor in the gualifled Montana

capital company or_in the qualified Montana small business

investment capital company who has applied for a tax credit;

{b) the amount of each investor's investment; and

{c) the amount of the tax credit allowed to the
investor and the date on which the investment was made.

{2) The board shall provide the information contained
in subsection (1} to the department of revenue on a
quarterly basis.

(3) The board shall provide each investor in a

qualified Montana capital company and each investor in the

qualified Montana small business investment capital company

with a certificate authorizing the tax credit, and the
certificate shail must be submitted with each tax return
regquesting a credit under 90-8-202.

{4) Each gqualified Mcntana capital company and the

qualified Montana small business investment capital company

shall report to the board on a quarterly basis all qualified
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investments that the company has made. The board shall share
the information with the department of revenue, in order
that the provisions of 90-8-301 may be complied with."
Section 16. Section 90-8-313, MCA, is amended to read:
“g0-8-313. Examination. (1) At least once a vyear the
bank examiners of the department of commerce shall examine
the books and affairs of each Montana capital company and of

each THE QUALIFIED Montana small business investment capital

company. The examination must address the methods of
operation and conduct of the business of the Montana capital

company or of the Montana small business investment capital

company to determine if the company is abiding by the
purposes of this chapter and that the funds received by the
company have been invested within the time limits reguired

for a qualified Montana capital company or for the qualified

Montana small business investment capital company in

90-8-301.

(2) The department of commerce may examine under oath
any of the officers, directors, agents, employees, or
investors of a Montana capital company regarding the affairs
and business of the company. The department of commerce may
igsue subpoenas and administer caths. Refusal to obey such a
subpoena may at once be reported to the district court of
the district in which the company is located, and the court

shall enforce ocbedience to the subpoena in the manner
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provided by law.
(3) The c)st of the annual review must be paid by each

Montana capital company or by the Montana small business

investment capital company in accordance with reasonable

fees assessed by the department."
Section 17. section 90-8-321, MCA, is amended to read:
"90-8-321. Decertification. (1) If the examination
conducted pursuant to 90-8-313 discloses that a Montana

capital company or the Montana small business investment

capital company is not in compliance with the provisions of

this chapter, the department of commerce may exercise any of
the powers with regard to banks granted in Title 32, chapter
1, part 5, and may seize the assets of the company and
liguidate it. In the event of liquidation of the assets, any
penalty imposed pursuant to 90-8-301 shait must be included
in the claims toc be paid.

(2) If in the discreticn of the department of commerce
the action allowed under subsection (1) is not required to
protect the company's investors, the department may place
the company on notice that it will lose its certification as

a Montana capital company or as the Montana small business

investment capital company within a specified period of time

if the company does not come into compliance with the
provisions of this chapter. The department shail

automatically decertify a Montana capital company or the
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Montana small business investment capital company that is

assessed a penalty under 90-8-301+¢3)(4).

{3) As 1long as the department acts in gocd faith, the
department and its employees and agents may not be held
civilly or ecriminally liable or liable upon theilr official
bonds for acticon taken under this section or for any failure
to act under it.

(4) A Montana capital company of the Montana small

buginess investment capital company may apply to the

department for decertification.”

NEW SECTION. Section 18. Saving clause. ({[This act]
does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were begun before
[the effective date of this act].

NEW SECTION. Section 19. severability. If a part of
fthis act) is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are
severable from the invalid applications.

NEW SECTION. Section 20. Retroactive applicability.
[This act] applies retroactively, within the meaning of
1-2-109, to events occurring after December 31, 1990.

NEW SECTION. Section 21. gffective date. [This act} is

effective on passage and approval.
-End-
-32- HB 863
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HOUSE BILL NO. 863
INTRODUCED BY D. BROWN, MAZUREK, LYNCH, THAYER, QUILICI,
NOBLE, KENNEDY, PAVLOVICH., DAILY, FRITZ, WHALEN, DOHERTY,

S. RICE, PHILLIPS, LARSON, MEASURE

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
MONTANA CAPITAL COMPANY ACT BY PROVIDING FOR THE DESIGNATION
OF A MONTANA SMALL BUSINESS INVESTMENT CAPITAL COMPANY TO BE
ALLOCATED A PORTION OF THE UNUSED TAX CREDITS; LIMITING THE
ALLOCATIONS OF TAX CREDITS TG CAPITAL COMPANIES: AMENDING
SECTIONS 30-10-105, 90-3-102, 90-8-104, 90-8-201, 90-8-202,
90-8-203, 90-8-204, 90-8-205, 9G-8-301, 90-8-302, $0-8-303,
90~-8-304, 90-8-305, 90-8-311, 90-8-312, 90-8-313, AND
90-8-321, MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND
A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF TRE STATE OF MONTANA:
Section 1. sSection 30-10-105, MCA, is amended to read:
"10-10-105. Exempt t(ransactions. Except as in this

sectinn  expressly provided, 310-10-201 through 30-10-207

shatt do not apply to any-of the following transactions:

(1) any a nonissuer isolated transaction, whether
effected through a broker-dealer or not. A transaction is
presumed to be isolated if it is one of not more than three

transactions during the prior 12-month period.

%mwm

HB 0B63/02

There are no changes in this bill,
and will not be reprinted. Please

refer to yellow copy for complete
text.
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HOUSE BILL NO. 863
INTRODUCED BY D, BROWN, MAZUREK, LYNCH, THAYER, QUILICI,
NOBLE, KENNEDY, PAVLOVICH, DAILY, FRITZ, WHALEN, DOHERTY,

S. RICE, PHILLIPS., LARSON, MEASURE

A BILL FOR AN ACf ENTITLED: "AN ACT TO GENERALLY REVISE THE
MONTANA CAPITAL COMPAKY ACT BY PROVIDING FOR THE DESIGNATIONM
OF A MONTANA SMALL BUSINESS INVESTMENT CAPITAL COMPANY TO BE
ALLOCATED A PORTION OF THE UNUSED TAX CREDITS; LIMITING THE
ALLOCATIONS OF TAX CREDITS TO CAPITAL COMPANIES:; AMENDING
SECTIONS 30-10-105, %0-8-102, 90-8-104, 90-B8-201, 90-8-202,
90-8-203, 90-8-204, 90-8-205, 920-8-301, 90-8-302, 90-8-303,
30-8-304, 90-8-305, 90-8-311, 50-8-312, 90-8-311, AND
90-8-321, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND

A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1.. Section 30-10-105, MCA, is amended to .ead:
"30-10-105. Exempt transacticns. Except as in this

section expressly provided, 30-10-201 through 30-10-207

ahatt do not apply to any-of the following transactions:

(1) any a nonissuer isolated transaction, whether
effected through a broker-dealer or not. A transaction |is
presumed to be isolated if it is one of not more than three

transactions during the prior l2-month period.
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{2) (a) any a nonissuer distribution of an ocutstanding
security by a broker-dealer registered pursuant to 30-10-201
if:

(i) guetations for the securities to be offered ar scld
(or the securities issuable upon exercise of any warrant or
right to purchase or subscribe to such securities} are
reported by the automated quotations system operated by Ehe
national assocliation gf securities dealers, inc., {NASDAQ)
or by any other quotation system approved by the
commissioner by rule; or

{ii} the security has a fixed maturity or a fixed
interest or dividend provision and there has been no default
during the current fiscal year or within the 3 preceding
fiscal years, o; during the existence of the issuer and any
predecessors if 1less than 3 years, in the payment of
principal, interest, or dividends on the security.

(b) The commissioner may by order deny o©or revocke the
exemption specified 1in subsection (2)(a) with respect to a
specific security. Upon the entry of such an order, the
commissioner shall promptly notify all registered
broker-dealers that it has been entered and of the reasons

therefor for the order and that within 15 days of the

receipt of a written request the matter will be set down for

hearing. Tf nc hearing is reguested and none 1s ordered by

the commissioner, the order will remain in effect until it
-2 HB 8563
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is modified or vacated by the commissioner. If a hearing is
requested or ordered, the commissioner, after notice of and
oppaortunity for hearing to all interested persons, may
modify or vacate the order or extend it until final
determination. Ne An order under this subsection may not
operate retroactively. Ne A person may not be considered to
have violated parts 1 through 3} of this chapter by reason of
any offer or sale effected after the entry of an order under
this subsection if he sustains the burden of proof that he
did not know and in the exercise of reascnable care could
nct have known of the order.

(3) any a nonissuer transaction effected by or through
a registered broker—-dealer pursuant to an unsolicited order
or offer te buy, but the commissioner may require that the
customer acknowledge upon a specified form that the sale was
unsolicited and that a signed copy of each form be preserved
by the broker-dealer for a specified period;

(4) =any a transaction between the issuer or other
person on whose behalf the offering is made and an
underwriter or among underwriters;

{5) aay a transaction by an executor, administrator,
sheriff, marshal, receiver, trustee in bankruptcy, guardian,
ar conservator in the performance of his official duties as

such;

(6) anmy a transaction executed by a bona fide pledgee

-3 HB 863
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without any purpose of evading parts 1 through 3 of this
chapter;

(7) amy an offer or sale ta a bank, savings
institution, trust company, insurance company, investment
company as defined in the Investment Company Act of 1940,
pension or profit-sharing trust, or other financial
institution or institutional buyer, or to a broker-dealer,
whether the purchaser is acting for itself or in some
fiduciary capacity;

(8) {a) any a transaction pursuant to an offer made in
this state directed by the offeror t¢ not more than 10
persons {other than those designated in subsection (7})
during any period of 12 consecutive months, if:

{i} the.  seller reasonably believes that all the buyers
are purchasing for investment; and

(ii) me a commission or other remuneration is not paid
or given directly or indirectly for soliciting any
prospective buyer:; provided, however, that a commission may
be paid to a registered broker-dealer if the securities
involved are registered with the United States securities
and exchange commission under the federal Securities Act of
1933, as amended.

(b} For the purpose of the exemption provided for in
subsection (8){a), an offer to sell is made in this state,

whether or not the offeror or any of the offerees is then

~4- HB 863
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present in this state, if the offer either originates from
this state or is directed by the offeror to this state and
received at the place to which it is directed (or at any
post office in this state in the case of a mailed offer).

(9) any an offer or sale of a preorganization
certificate or subscription if:

{a) me a commission or other remuneration is not paid
or given directly or indirectly for soliciting any
prospective subscriber;

{b} the number of subscribers does not exceed 10; and

{c} no a payment is not made by any subscriber;

(10) eny a transaction pursuant to an offer to existing
security holders of the issuer, including persons who at the
time of the transaction are holders of convertible
securities, nontransferable warrants, or transferable
warrants exercisable within not more tharn 90 days of their
issuance, if:

{a) ne a commission or other remuneration {(other than a
standby commission) is not paid or given directly or
in@irectly for soliciting any security holder in this state;
or

(b) the issuer first files a notice specifying the
terms of the offer and the commissioner does not by order
digsallow either {(a) or (b) of this subsection;

{11) any an offer (but not a sale) of a security for

-5- HBE 863
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which registration statements have been filed wunder both
parts 1 through 3 of this chapter and the Securities Act of
1933 if no stop, refusal, denial, suspension, or revocation
order is in effect and ne a public proceeding or examination
locking toward such an order is not pending under either
law;

{12) any an offer (but not a sale} of a security for
which a registration statement has been filed under parts 1
through 3 of this chapter and the commissioner in his
discretion does not disallow the offer in writing within 10
days of such filing;

{13) the issuance of any a stock dividend, whether the
corporation distributing the dividend is the issuer of the
stock or not, if nothing of value is given by stockholders
for the distribution other than the surrender of a right to
a cash dividend where the stockholder can elect to take a
dividend in cash or stock;

(14) any a transaction incident to a right of conversion
or a statutory or judicially approved reclassification,
recapitalization, reorganization, quasi-reorganization,
stock split, reverse stock split, merger, consolidation, or
sale of assets;

{15) any a transaction in compliance with suaekl rules as
that the commissioner in nis discretion may adopt to serve

the purposes of 30-10-102. The commissioner wmay in his

—6- HE 863
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discretion require that 30~10-201 through 38~-10-207 apply to
any or all transactional exemptions adopted by rule.

(16) any a transaction by IN THE SECURITIES OF a

certified Montana capital company or a certified Meontana

small business investment capital company as defined in

90-8-104, provided that suech the company first files all
disclasure documents, along with a consent to service of
process, with the commissioner. The commissioner may not
charge a fee For the filing.

{17} the sale of a commodity investment contract traded
on a commodities exchange recognized by the commissioner at
the time of sale:

(18) a transaction within the exclusive jurisdiction of
the commodity futures trading commissicon as granted under
the Commodity Exchange Act;

{19) a transactian that:

(a) involves the purchase of one or more precious
metals: and

{(b) regqguires, and under which the purchaser receives
within 7 calendar days after payment in good funds of any
portion of Lthe purchase price, physical delivery of the
quantity of the precious metals purchased. For the purpocses
of this subsectiocn, physical delivery is considered to have
occurred if, within the 7-day period, the gquantity of

precicus metals, whether in specifically segregated or

-9- HB 863

o o bW N

(=T -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 086131/03

fungible bulk, purchased by such payment is delivered into
the possession of a depository {other than the seller) that:

{i) (A) is a financial institution (meaning a bank,
savings institution, or +trust company crganized under or
supervised pursuant to the laws of the United States or of
this state);

(B) is a depository the warehouse receipts of which are
recognized for delivery purposes for any commodity on a
contract market designated by the commodity futures trading
commission; or

{C}) is a storage facility licensed by the United States
or any agency of the United States; and

(ii) issues, and the purchaser receives, a certificate,
document of title, confirmation, or other instrument
evidencing that such the quantity of precious metals has
been delivered to the depository and is being and will
continue to be held on the purchaser's behalf, free and
clear of all lieng and encumbrances other than:

(A) liens ¢f the purchaser;

(B) tax liens;

(Cy 1liens agreed to by the purchaser: or

(D) liens of the depository for fees and expenses that
previously have been disclosed to the purchaser.

{20) a transaction involving a commedity investment

contract solely between persans engaged in producing,

-8- HB 863
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processing, using commercially, or handling as wmerchants
each commodity subject to the contract or any byproduct of
the commodity;

(21) any an offer or sale of a security to an employee
of the issuer, pursuant to an employee stock ownership plan
qualified under section 401 of the Internal Revenue Code of
1986."

Section 2. Section 90-8-102, MCA, is amended to read:

*"90-8-102., Declaration of policy. (1) The legislature
finds and declares that:

{a) economic insecurity due to unemployment is a
sericus menace to the health, safety, and general welfare of
not only the affected people but of the people of the entire
state;

{b) involuntary unemployment, with its resulting burden
of indigency, falls with crushing force upon unemployed
workers and ultimately on the state itself in the form of
public assistance and unemployment compensation payments;
and

{c) unemployment causes a migration of Montana workers
and .families seeking jobs and establishing homes elsewhere,
which deprives the state of its most valuable resource, its
people, and reduces the tax base of local governments,
impairing their ability to provide basic services.

{2) (a) The legislature further finds that the best
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method of combating unemployment and protecting Montana
against the loss of its people is by promoting, stimulating,
developing, rehabilitating, and revitalizing the business
prosperity and economic welfare of the state and its
citizens.

{p) To accomplish this goal, the legislature seeks to
encourage the formation of venture and eguity capital in
Montana for use in diversifying, strengthening, and
stabilizing the Montana economy by increasing Montana
employment and business opportunities while protecting the
pecple's constitutional right to a clean and healthful
environment.

{3) The legislature further finds that:

{(a) private investment of venture and equity capital in
the Montana economy will be encouraged and promoted by
making tax credits available to taxpayers investing in a

Montana capital eompanies company or in a Montana small

business investment capital company;

(b) demands on state revenues restrict the financial
ability of the state to make unlimited tax credits available
for investment purposes and require that the state place
reasonable limits on the total amount of tax credits to be
made available for investment incentive;

(c) establishment o¢f a rational tax credit program

which gives priority to investments in capital companies in

-10- HB 863
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the order in which they are gqualified or in a Montana small

business investment capital company will encourage prompt

private investment in Montana businesses.

(4) The legislature further finds that use of money
from the Montana in-state investment fund established by
17-6-306 to purchase debentures issued by a capital company

or a Montanaz small business investment capital company will

promote the business prosperity and economic welfare of the

state and its citizens."

Seoction 3. Section 90-8-104, MCA, is amended to read:

"90-B-104. Definitions. As used in this chapter, unless
the context requires otherwise, the following definitions
apply:

(1) "Board" means the board of investments provided for
in 2-15-18408,

{2) "Capital base" means equity capital raised by a

certified Montana capital company or by a certified Montana

small business investment capital company for which tax

credits were claimed under this chapter.

(3) "Certified Montana capital company" or "certified

Montana small business investment capital company” means:

(a) a development credit corporation created pursuant

to Title 32, chapter 4; or
(b) a profit or nonprofit entity organized and existing

under the laws of Montana, created for the purpese of making
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venture or risk capital available for qualified investments
and that has been certified by the board.

{4) “"Montana business" means a business which |is
located or principally based within Montana.

(5) "Qualified investment" means:

(a) a debt or equity financing of a Montana business
that meets both of the following criteria:

{i) the business is engaged in one or more of the
following activities:

(A} manufacturing;

(B) agricultural, fishery, or forestry progduction and
processing;

{C) mineral production and processing, except for
conventional oil and gas exploration:

{D} recognized nonfossil forms of energy generation as
defined in 15-32-102;

(E) transportation;

{(F) research and development of products or processes
associated with any of the activities enumerated in [(A)
through (E} above;

(G) wholesale or retail distribution activities for
which products produced in Montana comprise 50% or more of
the gross sales receipts;

(H) any activity conducted in the state for which 50%

or more of the gross receipts are derived from the sale of

-12- HB 863
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products or services outside Montana; and

(I) tourism; and

(ii) the business is a small business as defined in
rules adopted by the board; or

{b) a debt or eqguity financing of a business outside
Montana if such investment is likely to produce a qualified
investment in Montana, as long as such investment does not
exceed 25% of the capital base of the capital company.

(6) "Qualified Montana capital company® means a
certified Montana capital company that has been designated a
qualified capital company under the provisions of 90-8-202
so that investors in the company may receive the tax credits
authorized in 90-8-202.

{7} "Qualified Montana small business investment

capital company® meansgs a certified Montana small business

investment capital company that has been designated a

qualified small business investment capital company under

the provisions of 90-8-202 sc that investors in the company

may receive the tax credits authorized in 90-8-202."

Section 4. Section 90-8-201, MCA, is amended to read:
“90-8-20i. Certification of Montana capital companies

—- certification of a Montana small business investment

capital company. (1) ¥Prom The board shall certify one

Montana small business investment capital company, and from

time to time the board shall certify Montana capital
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companies. A company seeking to be certified as a Montana

capital company must or as the Montana small business

investment capital company shall make written application to

the board on forms provided by the beoard. The application
must contain the information regquired by 30-B-204 and aueh
other information as that the board requires. The
application and certificate must specify the level of
capitalization that the company expects to qualify for the
tax credits provided for in 90-8-202.

{2) The application must show that the applicant's
purpose is to increase the general economic welfare of the
state of Montana by:s

(a} making investment capital available to businesses
in Montana; and

(b} allowing for investment of up to 25% of its capital
base in businesses outside Montana if there is a substantial
likelihood that such investment will produce a gqualified
investment in Montana.

(3) Certifiable applicants include but are not limited
to local and community development corporations, small
business administraticon 503 corporations, and small business
investment companies.

(4) Certification is a prerequisite to and must be
completed before seeking designation as a gqualified capital

company or as the gqualified Montana small business

~-14- HB 863
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investment capital company.

{(S) To be eligible for certification under this section

as the Montana small business investment capital company,

the applicant shall commwit to:

(a) utilize the tax credits to accumulate private

capital with the intention of being designated a small

bugsiness investment corporation by the United States small

business administration as provided in Title III of the

Small Business Act of 1958, as amended, and as implemented

under 13 CFR 107; and

(b) target its investments as a small business

investment capital company toward commercialization projects

emerging from centers of excellence and entrepreneurship,

federal laboratories, the federal small business innovative

research program, the federal cooperative research and

development agreement program, Montana university system

research and development, the Montana board of science and

technology development (second stage), SMALL BUSINESS

incubators, community development block grant programs, AND

PROJECTS EMERGING FROM _ECONOMIC DEVELOPMENT PROGRAMS OF

MONTANA CERTIFIED COMMUNITIES with the vbjective of

providing significant investment opportunities in an area

where economic development capital is limitedy—and--projects

emerging-—from--economic—-—-development--programs--af--Montana

cerkified-comminittess; AND
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{C) CONSIDER INVESTMENT OPPCRTUNITIES OCRIGINATING IN

ANY MONTANA COUNTY; AND

{D) ADOPT INVESTMENT GUIDELINES THAT ENSURE THAT UP TO

108 OF ITS AVAILABLE CAPITAL IS INVESTED IN COUNTIES WITH

POPULATIONS OF 20,0006 OR LESS."

Section 5. Section 90-8-202, MCA, is amended to read:
"90-8-202. Designation of gqualified Montana capital

companies -- designation of gualified Montana small business

investment capital company —— tax coredit. (1) The board

ghall designate as:

{a) qualified Montana capital companies those certified
companies that have been privately capitalized at a minimum
level of $200,000; or

{b} the gumtified CERTIFIED Montana small business

investment capital company a company that has been privately

capitalized at a minimum level of $500,000.

(2) A certified company seeking designation as a

qualified Montana capital company or as the gualified

Montana small business investment capital company must make

written application to the board on forms provided by the
board. The application must contain the information required
by 90-8-204 and suach other information as that the board
requires.

+2+(3) (a) The total amount of tax credits authorized

for a single qualified capital company or_the qualified

16— HB 8613
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Montana small business investment capital company may not

exceed 51,500,000, except that the qualified Montana small

business investment capital company must receive all

remaining tax credits under this section available as of

January 1, 1991. In the event the capitalization of the a

qualified capital company is later increased, the company

may apply for authorization of additional tax credits within
the foregoing limitation.

{b) The total credits authorized for all companies may
not exceed a total of $1 million prior to June 30, 1985. The
total credits authorized for all companies between July 1.,
1985, and June 30, 1987, may not exceed $1 million pius any
portion of the $1 million available for authorization before
June 30, 1985, that is allocated to gualified companies. The
total credits authorized for all companies between July 1,
1987, and June 30, 1989, may not exceed $3 million plus any
poftion of the credits available for authorization before
June 30, 1987, that is allocated to qualified companies. The
total credits authorized for all companies between July 1,
1989, and June 30, 1%9%1, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1989, that is allocated to gualified companies.

t3¥(4) {a} The Before January 1, 1991, credits shaii

must be allocated to gqualified companies in the order that

completed applications for designation as gualified capital
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companies are received by the board, and the board shall
certify to each sueh company its appropriate allecation.

{b} All tax credits allowed under subsection {3) that

are not allocated as of January 1, 1991, must be allocated

to the gqualified Montana small business investment capital

company, and the board shall certify the allocation to the

company.
{C) IF THE LEGISLATURE PROVIDES ADDITIONAL TAX CREDITS

UNDER THIS CHAPTER AFTER JUNE 30, 1991, OR IF TAX CREDITS

BECOME AVAILABLE BY REVERSION TC THE BOARD BY A CAPITAL

COMPANY OR BY THE QUALIFIED MONTANA SMALL BUSINESS

INVESTMENT CAPITAL COMPANY, THOSE ADDITIONAL OR REVERTED TAX

CREDITS MAY BE ALLOCATED BY THE BOARD TO QUALIFIED CAPITAL

COMPANIES OR TO THE QUALIFIED MONTANA SMALL BUSINESS

INVESTMENT CAPITAL COMPANY IN ACCORDANCE WITH THIS CHAPTER

AND THE RULES OF THE BOARD.

+43{5) Investors in a qualified Montana capital company

or in the gqualified Montana small business investment

capital company are entitled to the tax credits provided for
in subsection ¢5% [6). Punds invested in a certified company
prior to designation as a qualified Montana capital company

or as the qualified Montana small business investment

capital company may, at the discretion of the investor,. be

placed in an escrow account in a Meontana financial

institution pending designation of the company as a
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qualified Montana capital company or as the qualified

Montana small business investment capital_company.

+5¥(6) Subject to the provisions of subsections ¢23% (3}
and 8% (%), an individual, small business corporation,
partnership, trust, decedent's estate, or corpeorate taxpayer
that makes a capital investment in a qualified Montana

capital company or the qualified Montana small business

investment capital company is entitled to a tax credit egqual

to 50% of the investment, up to a maximum credit of $150,000

per taxpayer, except that, as applied to the small business

investment capital company, the maximum tax credit is

$250,000 per taxpayer. The credit may be taken against the

tax liability imposed on the investor pursuant to Title 15,
chapter 30, 31, or 35. The credit for investments by a small
business corporation electing to be taxed under 15-31-202 or
a partnership may be claimed by the small business
corporation shareholders or the partners.

t6%(7) The tax credit allowed under subsection €5} (6}
is to be credited against the taxpayer's income tax
liability or c¢oal severance tax liability for the taxable
vear in which the investment in a qualified Montana capital

company or the qualified Montana small business investment

capital company is made. If the amount of the tax credit

exceeds the taxpayer's tax liability for the taxable year,

the amount of the credit which exceeds the tax liability may
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be carried back or carried forward in the following manner:

ta) 1If the sum of the amount of credit For the current
taxable year plus the amount of credit, if any. carried
forward from a previous taxable year exceeds the taxpayer's
tax liability for the current taxable year, the excess must
be carried back as a credit to the 3 preceding taxable years
and, if the full credit remains unused, carried forward as a
credit to the 15 succeeding taxable years.

(b} The amount of unused credit must be used to offset
the entire tax 1liability of each of the 18 taxable years,
beginning with the earliest and commencing to the next
succeeding year until the credit is exhausted.

47¥{B} The tax credit provided for in this section is
available only to those taxpayers who invest in a qualified
Montana capital company within 4 years of July 1, 1987, or

in the gqualified Montana small business investment capital

company within 4 vears of July 1, 1991.

fa?iﬁl. {a} An individual, small busiress corpcration,
partnership, or corporate taxpayer who obtains the tax
credit allowed under subsection 5% (6) may not obtain
credits in excess of the 5358,0888-1imée limits contained. in
subsection 5} (6) by making investments as more than cne
entity.

{b) A partner or shareholder in a small business

corporation may not obtain more than $150,000, or not more
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than $250,000 in the case of a-partner—or-shareholder-in the

gualified Montana small business investment capital company,

in ecredits as an individual and as the partnership or small
business corporation. A corporate taxpayer that obtains the

max imum $515687008-—--credit credits allowed under this

subsection (9)({b) may not obtain additional credits through

investments by wholly owned subsidiaries or affiliates. An

individual, small business corporatien, partnership, or

corporate taxpayer who obtains the tax credit allowed under

subsection ({6) may not claim deduction under the provisions

of Title 15, chapter 30 or 31, for donation of stock in the

qualified Montana small business investment capital

company."”
Section 6. section 90-8-203, MCA, is amended to read:
“90—-8-203. No recapture —-— unqualified investments. If
the amount invested by a taxpayer in a qualified Montana

capital company or in the qualified Montana small business

investment capital company is not used by the company Eor

qualified investments as provided in 90-8-301, the taxpayer
is not subject to a recapture provision for any tax credit
claimed by him but the company is subject to the penalty
provided for in 90-B-301¢33(4)."
Section 7. Section 90-8-204, MCA, is amended to read:
"90-B-204. Application requirements. A company applying

to become either a certified or qualified Montana capital
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company or the certified or gualified Montana small business

investment capital company shall include in its application

evidence that it has disclosed or will disclose to all
investors the following:

(1) the condition that a tax credit is not available
for investment in a company until the company has been
designated a qualified Montana capital company or the

qualified Montana small business investment capital company

and the investor has received a certificate approving the

credit from the board:

(2) the condition that a tax credit will not be made

available until &he a gqualified capital company raises at

least $200,000 in capitaly and has been designated a

qualified capital companyy or the qualified Montana small

business investment capital company raises at least $500,000

in capital before July 1, 1995, and has been designated the

gqualified Montana small business investment capital company

and the limits on tax credits that may be authorized; and
{3) the fact that the state of Montana is not liable
for damages in accordance with $0-8-205."
Section 8. section 90-8-205, MCA, is amended to read:
"90-8-205. State liability disclaimed. The state of

Montana may not be held liable for any damages to an

investor in a Montana:

{1) capital company that fails to become designated as
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a certified or gqualified Montana capital company; or

(2) small business investment capital company that

Fails to become designated as a certified or gqualified

Montana small business investment capital company."

Section 9. section 90-8-301, MCA, is amended to read:

"90-8-301. Qualified investments - penalty -
extension permiggible. (1) A qualified Montana capital
company receiving investments for which a taxpayer has
applied and received a tax credit must use its capital base
to make qualified investments according to the following
schedule:

(a) at leaxst 30% of its capital base raised through
investments for which tax credits were taken within 3 years
of the date on which the certified company was designated as
4 qualified capital company by the board and, in the case of
capital raised by a qualified Montana capital company under
an amended application €or additional tax credits Eiled
after its initial designation as a qualified Mcntana capital
coempany, at least 30% of its capital base raised through
investments far which tax credits were taken within 13 years
of the date on which the board approves the amended
application;

(b} at least 50% of its capital base raised through
investments for which tax credits were taken within 4 years

of the date on which the certified company was designated as
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a qualified capital company by the board and, in the case of
capital raised by a qualified Montana capital company under
an amended application for additional tax credits filed
after its initial designation as a qualified Montana capital
company, at least 50% of its capital base raised through
investments for which tax credits were taken within 4 years
of the date on which the board approves the amended
application; and

{e) at least 70% of its capital base raised through
investments for which tax credits were taken within 5 years
of the date on which the certified company was designated as
a gualified capital company by the board and, in the case of
capital raised by a qualified Montana capital company wunder
an amended application for additicnal tax credits filed
after its initial designation as a gqualified Montana capital
company, at least 70% of its capital base raised through
investments for which tax credits were taken within 5 years
of the date on which the board approves the amended
application.

{(2) The qualified Montana small buginess investment

capital company receiving investments for which a taxpayer

has applied and received a tax credit must use its capital

base to make qualified investments according to the

following schedule:

{a) of its capital base raised through investments for
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vhich tax credits were taken:

(i) 30% within 3 years of the date on which the

certified company was designated as the gualified Montana

small bhusiness inveatment capital company by the board or

within 3 vears o©of its designation as a small business

investment corporation by the small business administration,

whichever is later:

{ii) 50% within 4 years of the date on which the

certified company was designated as the gqualified Montana

small business investment capital company by the board or

within 4 years after its designation as a small business

investment corporation by the small business administration,

whichever is later; and

(iii}) 70% within 5 years of the date on which the

certified company was designated as the gqualified Montana

small business investment capital company by the board or

within 5 years after its designation as a amall business

investment corporation by the small business administration,

whichever is later; and OR

(b) of its capital base, in the case of capital raised

through a loan from the small business administration

pursuant to 13 CFR_ 107, as provided under this chapter

EXCEPT AS PROVIDED IN SUBSECTION (2)(A).

+2+(3) Following each annual examination, the

commissioner of financial institutions  shall neotify the
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department of revenue of any companies that are not in
compliance with this section.

¢3¥(4) A qualified Montana capital company that fails
to make qualified investments pursuant to subsection (1) or

the qualified Montana small business investment capital

company that fails to make qualified investments pursuant to

subsection (2) shall pay to the department of revenue a

penalty equal to all of the tax credits allowed to the
taxpayers investing in that company during that time period,
with interest at 1% a month from the date the tax credits
were certified as allocated to the gualified Montana capital

company ©r to the qualified Montana small business

investment capital company. The department of revenue may

abate the penalty if the capital company or the Montana

small business investment capital company establishes

reasonable cause for the failure to make qualified
investments pursuant to subsection (1) or {(2) and if the
failure was not due to neglect on the part of the company.
¢43(5) The department of revenue may grant an extension
of time in which to make qualified investments pursuant to
subsection (1) or (2) upon application by a capital company

or the Montana small business investment capital company

showing reasonable cause for an extension.
t5¥(6) The department of revenue shall deposit any

amount received under this subsection to the credit of the
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state general fund.”
Section 10. section 90-8-302, Mca, is amended to read:
*90-8-302. Restriction on investment. In addition to
the requirements of 30-8-301, no more than 50% of the equity

raised by a Montana capital company or by the Montana small

business investment capital company may be invested in any

one buysiness, and no more than 25% of the total funds raised
for which tax credits were claimed pursuant Lo the
invegstment credit provisions of this chapter may be invested
in any one business.”

Section 11. Section 90-8-303, MCA, is amended to read:

*90-8~303. Confliect of interest. (1) (a) The members of
the board, the commissioner of financial institutions, or a
bank examiner may not have a monetary interest in or be a
borrower from amy a Montana capital company or from the

Montana small business investment capital company, either

directly or indirectly.
(b) These restrictions do not prohibit the board,
acting as a whole, from purchasing debentures issued by a

Maontana capital company or by the Montana small business

investment capital company.

(2} A member of the investment committee of a Montana

capital company or_of the Montana small business investment

capital company whc has an interest in a venture that comes

before the committee for a vote shall disclose such the
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interest and abstain from voting on investment ;n the
venture,"
Section 12. section 90-8-304, MCA, is amended to read:
*90-8-304. Application of securities law. In lieu of
registration under Title 30, chapter 10, a certified Montana

capital company or the certified Montana smail business

investment capital company may file ail diaclosure

documents, along with a consent to service of process, with
the state securities commissioner. The commissioner may not
charge a fee for sueh the filing."
Section 13. section 90-8-305, MCA, is amended to read:
®90-8-305. Sale’ of debentures. (1} A gualified Montana

capital company or the qualified Montana small business

inyestment capital company is authorized to issue and sell

debentures to the in-state investment fund established in
17-6-306.
(2) Proceeds received by a gualified Montana capital

company or by the gqualified Montana small business

investment capital company from the sale of debentures

authorized in subsection {1) must be invested in accordance
with the provisions of 90-8-301, except that the time
periods for making qualified investments must be calculated
from the date the company sells the debentures to the

in-state investment fund."

Section 14. sSection 90-B-311, MCA, is amended to read:
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"90-8-311. Legislative review and oversight. The board
shall report on an annual basis to the revenue oversight
committee of the legislature concerning Montana capital
companies and the Montana small business investment capital

company."

Section 15. section 90-8-312, MCA, is amended to read:
"90-8-312. Investment reporting and recordkeeping. (1)

Each qualified Montana capital company and each qualified

Montana small business investment capital company shall

report to the board on a quarterly basis:
(a) the name of each investor in the qualified Montana

capital company or in the gqualified Montana small business

investment capital company who has applied for a tax credit;

{b) the amount of each investor's investment; and

{c) the amount of the tax credit allowed to the
investor and the date on which the investment was made.

{2) The board shall provide the information contained
in subsection (1} to the department of revenue on a
quarterly basis,

(3) The board shall provide each investor in a

qualified Montana capital company and each investor in the

qualified Montana small business investment capital company

with a certificate authorizing the tax credit, and the
certificate shat} must be submitted with each tax return

reguesting a credit under 90-8-202.
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(4) Each qualified Montana capital company and the

qualified Montana small business investment capital company

shall report to the board on a quarterly basis all qudlified
investments that the company has made. The board shall share
the information with the department of revenue, in order
that the provisions of 90-8-301 may be complied with."
Section 16. Section 90-8-313, MCA, is amended to read:
*90-8-313. Examination. (1) At least once a year the
bank examiners of the department of commerce shall examine
the books and affairs of each Montana capital company and of

each THE QUALIFIED Montana small business investment capital

company. The examinaticon must address the methods of
operation and conduct of the business of the Montana capital

company or of the Montana small business investment capital

company to determine if the company is abiding by the
purposes of this chapter and that the funds received by the
company have been invested within the time limits required

for a qualified Montana capital company or for the qualified

Montana sSmall business investment capital company in

30-8-301.

(2} The department of commerce may examine under oath
any of the officers, directors, agents, employees, or
investors of a Montana capital company regarding the affairs
and business of the company. The department of commerce may

issue gubpoenas and administer caths. Refusal to obey such a
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subpocena may at oace be reported to the district court of
the district ir. which the company is located, and the court
shall enforce obedience to the subpoena in the manner
provided by law.

{3) The cost of the annual review must be paid by each

Montana capital company or by the Montana small business

investment capital company in accordance with reasonable

fees assessed by the department.”
Section 17. Section 90-8-321, MCA, is amended to read:
"90-8-321. Decertification. (1) -If the examination
conducted pursuant to 90-8-313 discloses that a Montana

capital company or the Montana small business investment

capital company is not in compliance with the provisions of

this chapter, the department of commerce may exercise any of
the powers with regard to banks granted in Title 32, chapter
1, part S, and may seize the assets of the company and
ligquidate it. In the event of liquidation of the assets, any
penalty imposed pursuant to 90~-8-30]1 shai} must be included
in the claims to be paid,

{2) If in the discretion of the department of commerce
the action allowed under subsection (l) is not required to
protect the company's investors, the department may place
the company on notice that it will lose its certification as

a Montana capital company ¢or as the Montana small business

investment capital company within a specified periocd of time
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if the company does not come into compliance with the
provisions of this chapter. The depar tment shall
automatically decertify a Montana capital company or the

Montana small business investment capital company that is

assessed a penalty under 90-8-301+43%(4)-

{3) As 1long as the department acts in good faith, the
department and its employees and agents may not be held
civilly or criminally liable or liable upon their official
bonds for action taken under this section or for any failure
to act under it.

(4) A Montana capital company or_the Montana small

business investment capital company may apply to the

department for decertification.™

NEW SECTION. Section 1B. saving clause. {[This act}
does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were begun before
{the effective date of this act].

NEW SECTION. Section 19. severability. If a part of
{this act] is invalid, all valld parts that are severable
from the invalid part remain in effect. If a part of [this
act) is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications.

NEW SECTION. Section 20. getroactive applicability.

[This act] applies retrcactively, within the meaning of

-32- HP 863



HB 0863/03

1-2-109, to events cccurring after December 31, 199C.
NEW SECTION. Section 21. Eeffective date. [This act] is

effective on passage and approval.

-End~
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SENATE STANDING COHMITTEE REPORT

Page 1 of 2
March 12, 19%1

MR. PRESIDENT:

We, your committee on Business and Industry having had under
consideration House Bill No. 863 (third reading copy as amended,
second printing -- blue), respectfully repcrt that House Bill No.
863 he amended and as so amended be concurred in:

1. Page 1, line 16.
Insert: "STATEMENT OF INTENT

AR statement of intent is required for this bill in order to
provide a guideline for the board of investments to follow in
certifying a Montana small business investment capital company.
The board shall take the steps necessary to ensure that the
company certified as the small business investment capital
company will represent and be concerned with the economic
development needs of all communities of the state and not just
one geographic area of the state.”

2. Page 16, line 3.
Strike: “"UP _TO".
Insert: "not less than”

3. Page 16, line 14.
Strike: "CERTIFIED™
Insert: "“gualified”

4. Page 16, line 15.

Strike: "a”

Insarts "the certified Montana small husiness investment capital”
Strike: “that"

Insert: "once it".

5. Page 18, line 13.
Strike: "HAY"
Insert: "must”

6. Page 19, line 19.
Following: "the”
Insert: “gualifieg”

531329s5C.S5it

Page 2 of 2
March 12, 1891

7. Page 19, line 12.

Feollowing: “taxpaver”

Insert: "and the tax credit limitation relating to a capital
investment in the qualified Montana small business

investment capital company must be in addition to any other
tax credit limitation in this section”

Signed: W

- 1ynch Chalirman

—/2-9/
Ao
O Fha- A s

Sec. of Senate

HA 56 3
SENATE
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HOUSE BILL NO. 8463
INTRODUCED BY D. BROWNM, MAZUREK, LYNCH, THAYER, QUILICI,
NOBLE, KENNEDY, PAVLOVICH, DAILY, FRITZ, WHALEN, DOHERTY,

S. RICE, PEILLIPS, LARSON, MEASURE

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
MONTANMA CAPITAL COMPANY ACT BY PROVIDING FOR THE DESIGNATION
OF A MONTANA SMALL BUSINESS INVESTMENT CAPITAI. COMPANY TO BE
ALLOCATED A PORTION OF THE UNUSED TAX CREDITS; LIMITING THE
ALLOCATIONS OF TAX CREDITS TO CAPITAL COMPANTES; AMENDING
SECTIONS 30-10-105, 90-8-102, 90-8-104, 90-8-201, 90-8-202,
90-8-203, 90-8-204, 90-8-205, 94-3-301, 9%0-8-302, 50-8-303,
90-8-304, 90-B-305, $0-8-311, 90-8-3i2, 90-8-313, AND
90-8-321, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND
A RETROACTIVE APPLICABILITY DATE."

STATEMENT OF INTENT

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL IN ORDER

TQ PROVIDE A GUIDELINE FOR THE BOARD OF TNVESTMENTS TO

FOLLOW IN CERTIFYING A MONTANA SMALL BUSINESS INVESTMENT

CAPITAL COMPANY. THE BOARD SHALL TAKE THE STEPS NECESSARY TQ

ENSURE THAT THE COMPANY CERTIFIED AS THE SMALL BUSINESS

INVESTMENT CAPITAL COMPANY WILL REPRESENT AND BE CONCERNED

WITH THE ECONOMIC DEVELOPMENT NEEDS OF ALL COMMUNITIES GF

THE STATE AND NOT JUST ONE GEOGRAPHIC AREA OF THE STATE.
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 30-10-105, MCA, is amended to read:
“30-10-105. Exempt transactions. Except as 1in this

section expressly provided, 30-10-201 through 30-10-207

shatt do not apply to eny-of the following transactions:

{1) amy a nonissuer isolated transaction, whether
effected through a broker-dealer or not. A transaction is
presumed to be isolated if it is one of not more than three
transactions during the pricr l12-month period.

{2) (a) any a nonissuer distribution of an outstanding
security by a broker-dealer registered pursuant to 30-10-201
if:

(L} quotations for the securities to be offered or sold
(or the securities issuable upon exercise of any warrant or
right to purchase or subscribe to such securities) are
reported by the automated guotations system operated by the
national association of securities dealers, inec., (NASDAQ)
or by any other gquotation system approved by the
commissioner by rule; or

(ii) the security has a fixed maturity or a fixed
interest or dividend provision and there has been no default
during the current fiscal year or within the 3 preceding
fFiscal years, or during the existence of the issuer and any

predecessors if less than 3 years, in the payment of

-2- HB 863
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principal, interest, or dividends on the security.

{b} The commissioner may by order deny or revoke the
exemption specified in subsection {2)}(a) with respect to a
specific security. Upon the entry of such an order, the
commissioner shall promptly notify all registered
broker-dealers that it has been entered and of the reasons
therefor for the order and that within 15 days ©f the
receipt of a written reguest the matter will be set down for
hearing. If no hearing is requested and none is ordered by
the commissioner, the order will remain in effect wuntil it
is modified or vacated by the commissioner. If a hearing is
requested or ordered, the commissioner, after notice of and
opportunity Ffor hearing toc all interested persons, may

modify or wvacate the order or extend it until £final

determination. Ne An order under this subsection may not

operate retreoactively. No A person may not be considered to
have violated parts 1 through 3 of this chapter by reason of
any offer or sale effected after the entry cf an crder under
this subsection 1f he sustains the burden of proof that he
did not know and in the exercise of reasonable care could
not have known of the order.

(3) anmy a nonissuer transaction effected by or through
a registered broker-dealer pursuant to an unsolicited order
or offer to buy, but the commissioner may require that the

customer acknowledge upon a specified form that the sale was
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unsolicited and that a signed copy of each form be preserved
by the braker-dealer for a specified period;

{4} any a transaction between the issuer or other
persen on whose behaif the offering is made and an
underwriter or among underwriters;

(5) any a transaction by an executor, administrator.,
sheriff, marshal, receiver, trustee in bankruptcy, guardian,
or conservator in the performance of his official duties as
such;

(6) any a transaction executed by a bona fide pledgee
without any purpose of evading parts 1 through 3 of this
chapter;

{7) any an offer or sale to a bank, savings
institution, trust company, insurance comrpany, investment
company as defined in the Investment Company Act of 1940,
pension or profit-sharing trust, or other financial
institution or institutional buyer, or to a broker-dealer,
whether the purchaser is acting for itself or in some
fiduciary capacity;

{(8) {a) any a transaction pursuant to an cffer made in
this state directed by the ocfferor to not more than 190
persons (other than those designated 1in subsection (7))
during any period of 12 consecutive months, if:

{i) the seller reasonably believes that all the buyers

are purchasing for investment; and
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{ii}) me¢ a commission or other remuneration is not paid
or given directly or indirectly for soliciting any
prospective buyer; provided, however, that a commission may
be paid to a registered broker-dealer if the securities
invglved are registered with the United States securities
and exchange commission under the federal Securities act of
1933, as amended.

(b) For the purpose of the exemption provided for in

“subsection (8)(a), an offer to sell is made in this state,
whether or not the offeror or any of the offerees is then
present in this state, if the offer either originates from
this state or is directed by the offeror to this state and
received at the place to which it is directed (or at any
post office in this state in the case of a mailed cffer).

{9) any an offer or sale of a preorganization
certificate or subscription if:

(a) me a commission or other remuneration is not paid
or given directly or indirectly Eor soliciting any
prospective subacriber:

{b} the number of subscribers does not exceed 10; and

{c} mo a payment is not made by any subscriber;

(10) any a transaction pursuant to an offer to existing

security holders of the issuer, including persons whe at the

t ime of the trransaction are holders of convertible
securities, nontransferable warrants, or transterable
-5- HB 861

W N

[T- I S - I *

10
il
12
i3
14
135
16
17
i8
19
20
21
22
23
24

25

HB 0863/04

warrants exercisable within not meore than 90 days of their
issuance, if:

(a) no a commission or other remuneration {(other than a
standby commission) is not paid or given directly or
indirectly for soliciting any security holder in this state;
ar

(b} the issuer First files a notice specifying the
terms of the offer and the commissioner does not by order
disallow either (a) or (b} of this subsection;

{1l) any an offer {(but not a sale) of a security for
which registration statements have been filed under both
parts 1 through 3 of this chapter and the Securities Act of
1933 if no stop, refusal, denial, suspension, or revocation
order is in effect and ne a public proceeding or examination
looking toward such an order is not pending under either
law;

(12} amy an offer (but not a sale) of a security for
which a registration statement has been filed under parts 1
through 3 of this chapter and the commissicner in his
discretion does not disallow the offer in writing within 10
days of such filing;

(13) the issuance of amy a stock dividend, whether the
corporation distributing the dividend is the issuer of the
stock or not, i1f nothing of value is given by stockholders

for the distribution other than the surrender of a right to
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a cash dividend where the stockholder can elect to take a
dividend in cash or stock;

(L4) any a transaction incident to a right of conversion
or-a statutory or Jjudiclally approved reclassification,
recapitalization, reorganization, quasi-reorganization,
stock split, reverse stock split, merger, consolidation, or
sale of assets;

(15) any a transaction in compliance with sueh rules as
that the commisgsioner in his discretion may adopt to serve
the purposes of 30-10-102. The commissioner may in his
discretion require that 30-10-201 through 30-10-207 apply to

any or all transactional exemptions adopted by rule.

(i6) any a transaction by IN THE SECURITIES OF a

certified Montana capital company or a certified Montana

small business investment capital company as defined in

90-8-104, provided that sueh the company first f£files all
disclosure documents, alcong with a consent to service of
process, with the commissioner. The commissioner may not
charge a fee for the filing.

(17) the sale of a commodity investment contract traded
on & commodities exchange recognized by the commissioner at
the time of sale;

(18) a transaction within the exclusive jurisdictiaon of
the commodity futures trading commission as granted under

the Commodity Exchange Act;
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{19} a transaction that:

(a)} involves the purchase of one or more precious
metals; and

(b) requires, and under which the purchaser receives
within 7 calendar days after payment in good funds of any
portion of the purchase price, physical delivery of the
quantity of the precious metals purchased. For the purposes
of this subsecticn, physical delivery is considered to have
occurred if, within the 7-day peried, the quantity of
precicus metals, whether in specifically segregated or
fungible bulk, purchased by such payment is delivered into
the possession of a depository {other than the seller) that:

(i) (A) is a financial institution (meaning a bank,
savings institution, or trust company organized under or
supervised pursuant to the laws of the United States or of
this state);

{(B) is a depository the warehouse receipts of which are
recognized for delivery purposes for any commodity on a
contract market designated by the commodity futures trading
commission; or

(C) is a storage facility licensed by the United States
or any agency of the United States; and

(ii) issues, and the purchaser receives, a certificate,
document of title, confirmation, or other instrument

evidencing that such the gquantity of precious metals has

-8- HE 863
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been delivered to the depository and 1is being and will
continue to be held vn the purchaser's behalf, free and
clear of all liens and encumbrances other than:

(A) 1liens of the purchaser;

(B) tax liens;

(C) 1liens agreed to by the purchaser; or

{D)} 1liens of the depository for fees and expenses that
previously have been disclosed to the purchaser.

{20) a transaction involving a commodity investment
contract solely between persons engaged in producing,
processing, using commercially, or handling as merchants
each commeodity subject to the contract cor any byproduct of
the commodity:

{(21) any an offer or sale of a security to an employee
of the issuer, pursuant to an employee stock ownership plan
qualified under section 401 of the Internal Revenue Code of
1986."

Section 2. Section 90-8-102, MCA, is amended to read:

=90-8-102. Declaration of policy. {X) The legislature
finds and declares that:

{a) economic insecurity due to unemployment is a
sericus menace to the health, safety, and generai welfare of
not only the affected pecple but of the people of the entire
state;

(b) involuntary unemployment, with its resulting burden
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of indigency, falls with crushing £force upon unemployed
workers and ultimately on the state itself in the form of
public assistance and unemployment compensation payments;
and

{c) vunemployment causes a migration of Montana workers
and families seeking jobs and establishing homes elsewhere,
which deprives the state of its most valuable resource, ita
people, and reduces the tax base of 1local governments,
impairing their ability to provide basic services.

(2) (a) The legislature further finds that the best
method of combating unemployment and protecting Montana
against the loss of its people is by promoting, stimulating,
developing, rehabilitating, and revitalizing the business
prosperity and economic welfare of the state and its
citizens.

(b} To accomplish this goal, the legislature seeks to
encourage the formation o0f venture and equity capital in
Montana for use in diversifying, strengthening, and
stabilizing the Montana economy by increasing HMontana
employment and business opportunities while protecting the
people's constitutional right to a clean and healthful
environment.

{3) The legislature further finds that:

{a) private investment of venture and equity capital in

the Montana economy will be encouraged and promoted by

-10- HB 863
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making tax credits available to taxpayers investing in a

Montana capital companies company or in a Montana small

business investment capital company;

(b) demands on state revenues restrict the financial
ability of the state to make unlimited tax credits available
for investment purposes and reguire that the state place
reasonable 1limits on the total amount of tax credits to bhe
made available for investment incentive;

{c) establishment of a rational tax credit program
which gives priority to investments in capital companies in

the order in which they are qualified or in a Montana small

business investment capital company will encourage prompt

private investment in Montana businesses.

{4) The legislature further finds that use of money
from the Montana in-state investment fund established by
17-6-306 to purchase debentures issued by a capital company

or a Montana small business investment capital company will

promote the business prosperity and economic welfare of the
state and its citizens."

Section 3. Section 90-8-104, MCA, is amended to read:

"90-8-104. Definitions. As used in this chapter, unless
the context requires otherwise, the following definitions
apply:

(1) "nBoard" means the board of investments provided for

in 2-15-1808.
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{2} "Capital base" means equity capital raised by a

certified Montana capital company or_by a certified Montana

small business investment capital company for which tax

credits were claimed under this chapter.
(3) "Certified Montana capital company" or "certified

Montana small business investment capital company" means:

{a) a development credit corporation created pursuant
to Title 32, chapter 4; or

(b) a profit or nonprofit entity organized and existing
under the laws of Montana, created for the purpose of making
wventure or risk capital available for qualified investments
and that has been certified by the board.

{4) “Montana business® means a business which is
located or principally based within Montana.

(5) "Qualified investment" means:

{a) a debt or egquity financing of a Montana business
that meets both of the following criteria:

{i) the business is engaged in one or more of the
following activities:

(A) manufacturing;

(B} agricultural, fishery, or forestry production and
processing;

(C} mineral production and processing, except for
conventional oil and gas exploration;

(D) recognized nonfossil forms of energy generation as

~12- HB B63
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defined in 15-32-102;

(E) transportation;

{F) research and development of products or processes
associated with any of the activities enumerated in {A)
through (E) above;

(G} wholesale or retail distribution activities for
which products produced in Montana comprise 50% or more of
the gross sales receipts:

{H) any activity conducted in the state for which 50%
or more cof the gross receipts are derived from the sale of
products or services outside Montana; and

(I) tourism; and

(ii) the business is a small business as defined in
rules adopted by the beard; or

{b} a debt or equity financing of a business outside
Montana if such investment is likely to produce a qualified
investment in Montana, as long as such investment does not
exceed 25% of the capital base of the capital company.

{6) "Qualified Montana capital company” means a
certified Montana capital company that has been designated a
qualified capital company under the provisions of 90-8-202
so that investors in the company may receive the tax credits
authorized in 90-8-202.

{7) "Qualifjed Montana small business investment

capital company” means a certified Montana small business
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investment capital company that has been designated a

gualified small businegs investment capital company under

the provisions of 90-8-202 so that investorg in the company

may receive the tax credits authorized in 90-8-202."%

Section 4. section $0-8-201, MCA, is amended to read:
“90-8-201. Certification of Montana capital companies

-~ certification of a Montana small business investment

capital company. (1) Peem The board shall certify one

Montana small business investment capital company, and from

time to time the board shall certify Montana capital
companies. A company Seeking to be certified as a Montana

capital company muset or as the Montana small business

investment capital company shall make written application to

the board on forms provided by the board. The application
must contain the information required by 90-8-204 and such
ather information as that the board requires. The
application and certificate must specify the level of
capitalization that the company expects to qualify for the
tax credits provided for in 90-8-202.

(2) The application must show that the applicant's
purpose is to increase the general economic welfare of the
state of Montana by:

(a) making investment capital available to businesses
in Mentana; and

(b) allowing for investment of up to 25% of its capital

~14- HB 863
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base in businesses outside Montana if there is a substantial
likelihood that such investment will produce a qualified
investment in Montana.

{3) Certifiable applicants include buk are not 1limited
to local and community development corporations, small
business administration 503 corporations, and small business
investment companies.

{4} Certification is a prerequisite to and must be
completed before seeking designation as a qualified capital

company or as the qualified Montana small business

investment capital company.

(5) To be eligible for certification under this section

as the Montana small business investment capital company,

the applicant shall commit to:

(a) utilize the tax credits to accumulate private

capital with the intention of being designated a small

business investment corporation by the United States small

business administration as provided in Title I1I of the

Small Business Act of 1958, as amended, and as implemented

under 13 CFR 107; and

{b) target its

investments as a small business

investment capital company toward commercialization projects

emerging from centers of excellence and entrepreneurship,

federal laboratories, the federal small business innovative

regsearch program, the [Federal cooperative research and
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development agreement program, Montana university system

research and development, the Montana board cof science and

technology development (second stage), SMALL BUSINESS

incubators, community development block grant programs, AND

PROJECTS EMERGING FROM ECONOMIC DEVELOPMENT PROGRAMS OF

MONTANA CERTIFIEDR COMMUNITIES with the objective of

providing significant investment opportunities in an area

where economic development capital is limitedy-and-profjeces

emerqing——frem--—econemic—-deveiopment—-pregrams——of--Mentana

cerkified-commanitiess;: ANB

{C) CONSIDER INVESTMENT OPPORTUNITIES ORIGINATING IN
ANY MONTANMA COUNTY; AND

(D) ADOPT INVESTMENT GUIDELINES THAT EMSURE THAT HP-T8

NOT LESS THAN 10% OF ITS AVAILABLE CAPITAL IS INVESTED IN

COUNTIES WITH POPULATIONS OF 20,000 DR LESS."

Section 5. Section 50-8-202, MCA, is amended to read:
*“90-8-202. Designation of qgualified Montana capital

companies -—- designation of gqualified Montana small business

investment capital company -- tax credit. (1) The bocard

shall designate as:

{a) gqualified Montana capital companies those certified
companies that have been privately capitalized at a minimum
level of $200,000; or

{b) the guatifited CEAPEFEBEDP QUALIFIED Montana small

business investment capital company & THE CERTIFIED MONTANA

-16- HB 863
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SMALL BUSINESS INVESTMENT CAPITAL company thae ONCE IT has

been privately capitalized at a minimum level of $500,000.

{2) A certified company seeking designation as a

qualified Montana * capital company or as the gqualified

Montana small business investment capital company must make

written application to the board on forms provided by the
board. The application must contain the information required
by 90-8-204 and sueh other information as that the board
requires.

t2¥(3) (a) The total amount of tax credits authorized

for a single qualified capital company or the qualified

Montana small business investment capital company may not

exceed $1,500,000, except that the qualified Montana small

business investment capital company must receive all

remaining tax credits under this section available as of

January 1, 13%31. In the event the capitalization of the a

qualified capital company 1is later increased, the company

may apply for authorization of additional tax credits within
the foregoing limitation.

(b) The total credits authorized for all companies may
not exceed a total of $1 million prior to June 30, 1985. The
total credits authorized for all companies between July 1,
1985, and June 30, 1987, may not exceed $1 million plus any
portion of the $1 million available for authorization before

June 30, 1985, that is allocated to qualified companies. The
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total credits authorized for all companies between July 1,
1387, and June 30, 1989, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1987, that is allocated to qualified companies. The
total credits authorized for all companies between July 1,
1989, and June 30, 1991, may not exceed $3 million plus any
portion of the credits available for authorization before
June 30, 1989, that is allocated to qualified companies.
+3¥{4) (a) Phe Before January 1, 1991, credits shaii

must be allocated to gualified companies in the order that
completed applications for designation as qualified capital
companies are received by the board, and the board shall
certify to each sueh company its appropriate allocation.

{(b) All tax credits allowed under subsecticon {3) that

are not allocated as of January 1, 1991, must be allocated

to the gqualified Montana small business investment capital

company, and the board shall certify the allocation to the

company .
{C) IF THE LEGISLATURE PROVIDES ADDITIONAL TAX CREDITS

UNDER THIS CHAPTER AFTER JUNE 30, 1991, OR TIF TAX CREDITS

BECOME AVAILABLE BY REVERSION TO THE BOARD BY A CAPITAL

COMPANY OR BY THE QUALIFIED MONTANA SMALL BUSINESS

INVESTMENT CAPITAL COMPANY, THOSE ADDITIONAL OR REVERTED TAX

CREDITS MAY¥ MUST BE ALLOCATED BY THE BOARD TO QUALIFIED

CAPITAL COMEPANIES OR TO THE QUALIFIED MONTANA SMALL BUSINESS

—-18- HB 863
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INVESTMENT CAPITAL COMPANY IN ACCORDANCE WITH THIS CHAPTER

AND TBE RULES OF THE BOARD.

t4+(S} Inveators in a qualified Montana capital company

or in the qualified Montana 3gmall business investment

capital company are entitled to the tax credits provided for
in subsection ¢5% (6). Funds invested in a certified company
prior to designation as a qualified Montana capital company

Oor as the qualified Montana small business investment

capital company may, at the discretion of the investor, be
placed in an escrowWw account in a Montana financial
institution pending designation of the company as a

qualified Montana capital company or as the qualified

Montana small business investment capital company.

€5¥{6) Subject to the provisions of subsections +2¥ (3)
and B+ {9), an individual, small business corporatien,
partnership, trust, decedent's estate, or corporate taxpayer
that makes a capital investment in a qualified Montana

capital company or the qualified Montana small business

investment capital company is entitled to a tax credit equal

to 50% of the investment, up to a maximum credit of $150,000

per taxpayer, except that, as applied to the QUALIFIED small

business investment capital company, the maximum tax credit

is $250,000 per taxpayer AND THE TAX CREDIT LIMITATION

RELATING TO A CAPITAL INVESTMENT IN THE QUALIFIED MONTANA

SMALL BUSINESS INVESTMENT CAPITAL COMPANY MUST BE 1IN
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ADDITION TO ANY OTHER TAX CREDIT LIMITATION IN THIS SECTION.

The credit may be taken against the tax liability imposed on
the investor pursuant to Title 15, chapter 30, 31, or 35.
The credit for investments by a small business corporation
electing to be taxed under 15-31-202 or a partnership may be
claimed by the small business corporation shareholders or
the partners.

t63(7) The tax credit allowed under subsection £5%% (6}
is to be credited against the taxpayer's income tax
liability or coal severance tax liability for the taxable

year in which the investment in a gualified Montana capital

company oI the gualified Montana small business investment

capital company is made, If the amount of the tax credit

exceeds Lthe taxpayer's tax liability for the taxable year,
the amount of the credit which exceeds the tax liability may
be carried back or carried forward in the follewing manner:

ta) If the sum of the amount of credit for the current
taxable year plus the amount of credit, if any, carried
forward from a previous taxable year exceeds the taxpayer's
tax 1liability for the current taxable year, the excess must
be carried back as a credit to the 3 preceding taxable years
and, if the full credit remains unused, carried forward as a
credit to the 15 succeeding taxable years.

(b) The amount of unused credit must be used to offset

the entire tax liability of each of the 18 taxable years,

-20~ HBR B63
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beginning with the earliest and commencing to the next
succeeding year until the credit is exhausated.

t7#3(8) The tax credit provided for in this section is
available only to those taxpayers who invest in a gqualified
Montana capital company within 4 years of July 1, 1987, ot

in the gualified Montana small business investment capital

company within 4 years of July 1, 1591.

+8%{9) (a) An individual, small business corporation,
partnership, or corporate taxzpayer who obtains the tax
credit allowed under subsection 15} (6) may not obtain
credits in excess of the $3587086-timit limits contained in
subsection 453 (6} by making investmenta as more than cne
entity.

{b) A partner or shareholder in a small business

corporation may not obtain more than $1%0,000, or not more

than $250,000 in the case of a-partner-oer-shareholder-in the

qualified Montana small business investment capital company,

in credits as an individual and as the partnership or small
business corporation. & corporate taxpayer that obtains the

maximum 935687968 --—credit credits allowed under this

subsection {9)(b) may not obtain additional credits through

investments by wholly owned subsidiaries or affiliates. An

individual, small business corporation, partnership, or

corporate taxpayer who obtains the tax credit allowed under

subsection (6) may not claim deduction under the provisions
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of Title 15, chapter 30 or 31, for donation of stock in the

qualified Montana small business investment capital

company.”

Section 6. Section 90-8-203, MCA, is amended to read:
"90-8-203. No recapture —— unqualified investments. IE
the amount invested by a taxpayer in a qualified Montana

capital company or in the gualified Montana small business

investment capital company is not used by the company for

gqualified investments as provided in 9%90-8-301, the taxpayer
is not subject to a recapture provision for any tax credit
claimed by him but the company is subject to the penalty
provided for in 90-8-301¢3y(4}."
Section 7. Section 90-8-204, MCA, is amended to read:
"90-8-204. Application requirements. A company applying
to become either a certified or qualified Montana capital

company or the certified or qualified Montana small business

investment capital company shall include in its application

evidence that it has disclosed or will disclose ta all
investors the folleowing:

{1} the condition that a tax credit is not available
for investment in a company until the company has been
designated a gualified Montana capital company or the

qualified Montana small business investment capital company

and the investor has received a certificate approving the

credit from the board;

-22- HB 863



8]

Vo W

AT - N -

10
11
12
13
14
15
L6
17
18
19
20
21
22
23
24

25

HB 0863/04

{2} the condition that a tax credit will not be made

available until ¢the 3 qualified capital company raises at

least $200,000 in capitaly and has been designated a

qualified capital companyy or the gualified Montana small

business investment capital company raises at least $500,000

in capital before July 1, 1995, and has been designated the

qualified Montana small business investment capital company

and the limits on tax credits that may be authorized; and
(3) the fact that the state of Montana is not liable
for damages in accordance with 50-8-205,"
Section B. section 3%0-8-205, MCA, is amended to read:
"90—-8-205. State liability disaclaimed. The state of
Montana may not be held liable for any damages to an
investor in a Montana:
{1) capital company that fails to become designated as
a certified or qualifiéd Montana capital company; or

{2) small business investment capital company that

fails to become designated as a certified or qualified

Montana small business investment capital company.*

Section 9. Section 90-8-3101, MCA, is amended to read:

"90-8-301. Qualified investments --  penalty -
extension permissible. (1) A qualified  Montana capital
company receiving investments for which a taxpayer has
applied and received a tax credit must use its capital base

to make qualified investments according to the following
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schedule:

{a) at least 30% of its capital base raised through
investrents for which tax credits were taken within 3 years
of the date on which the certified company was designated as
a qualified capital company by the board and, in the case of
capital raised by a gualified Montana capital company under
an amended application £or additjonal tax credits filed
after its initial designation as a gualified Montana capital
company, at least 30% of its capital base raised through
investments for which tax c¢redits were taken within 3 years
of the date on which the board approves the amended
application;

(b) at least 50% of its capital base raised through
investments for which tax credits were taken within 4 years
of the date on which the certified company was designated as
a qualified capital company by the board and, in the case of
capital raised by a gualified Montana capital company under
an amended application for additional tax credits filed
after its initial designation as a qualified Montana capital
company, at least 50% of its capital base raised through
investments for which tax credits were taken within 4 years
of the date on which the board approves the amended
application; and _

(c} at least 70% of its capital base raised through

investments for which tax credits were taken within 5 years
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of the date on which the certified company was designated as
a qualified capital company by the board and, in the case of
capital raised by a qualified Montana capital company under
an amended application for additional tax credits filed
after its initial designation as a gualified Mcontana capital
company, at least 70% of its capital base raised through
investments for which tax credits were taken within S5 years
of the date on which the board approves the amended
application.

{2) The gqualified Montana small business investment

capital company receiving investments for which a taxpaver

has applied and received a tax credit must use its capital

base to make qualified inveatments according to the

foliowing schedule:

{a)] of its capital base raised through investments for

which tax credits were taken:

{i) 30% within 3 years of the date on which the

certified company was designated as the gualified Montana

small business investment capital company by the board or

within 3 years of its designation as a small business

investment corporation by the small business administration,

whichever is later;

(ii) 50% within 4 vears of the date on which the

vertified company was designated as the gqualified Montana

small business investment capital company by the board or
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within 4 vears after its designation as a small business

investment corporation by the small business administration,

whichever is later; and

{(iii) 70% within 5 years of the date on which the

certified company was designated as the gqualified Montana

small business investment capital company by the board or

within 5 years after its designation as a small business

investment corporation by the small business administration,

whichever is later; amd OR

{(b) of its capital base, in the case of capital raised

through a loan from the small business administration

pursuant to 13 CFR 107, as provided under this chapter

EXCEPT AS PROVIDED IN SUBSECTION (2}(A).

€2%(3) Following each annual examination, the
commissioner of financial institutions shall notify the
department of revenue of any companies that are not in
compliance with this section.

$33¥{4) A qualified Montana capital company that fails
to make qualified investments pursuant to subsection (1) or

the qualified Montana small business investment capital

company that fails to make gqualified investments pursuant to

subsection (2) shall pay to the department of revenue a

penalty equal to all of the tax credits allowed to the
taxpayers investing in that company during that time period,

with interest at 1% a month from the date the tax credits
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were certified as allocated to the qualified Montana capital

company or to the qualified Montana small business

investment capital company. The department of revenue may

abate the penalty if the capital company or the Montana

small business investment capital company establishes

reasonable cause for the failure to  make gqualified
investments pursuant to subsection (1) or (2) and if the
failure was not due to neglect on the part of the company.
t4¥{5) The department of revenue may grant an extension
of time in which to make gqualified investments pursuant to
subsection (1) or {2) upon application by a capital company

or the Montana small business investment capital company

showing reaacnable cause for an extension.

t59(6) The department of revenue shall deposit any
amount received under this subsection to the credit of the
state general fund."

Section 10. section 90-8-302, MCA, is amended to read:

"90-8-302. Restriction on investment. In addition to
the reguirements of 90-8-301, no more than 50% of the equity

raised by a Montana capital company or by the Montana small

business investment capital company may be invested in any

cne business, and no more than 25% of the total funds raised
for which tax credits were claimed pursuant to the
investment credit provisions of this chapter may be invested

in any one business,"
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Section 11. Section 90-8-303, MCA, is amended to read:

*90-8~303. Coaflict of interest. (1) (a) The members of
the board, the comnissioner of financial institutions, or a
bank examiner may not have a monetary interest in or be a
borrower from any a Montana capital company or from the

Montana small business investment capital company, either

directly or indirectly.
{b) These restrictions do not prohibit the board,
acting as a whole, from purchasing debentures issued by a

Montana capital company or by the Montana small business

investment capital company.

{2} A member of the investment committee of a Montana

capital company or of the Montana small business investment

capital company who has an interest in a venture that comes

before the committee for a vote shall disclose such the
interest and abstain from voting on investment in the
venture."
Section 12. Section 90-8-304,-MCA, is amended to read:
"50-8-304. Application of securities law. In lieu of
registration under Title 30, chapter 10, a certified Montana

capital company or the certified Montana small buginess

investment capital company nay file all disclosure

documents, along with a consent to service of process, with
the state securities commissioner. The commissioner may not

charge a fee for such the filing."
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Section 13. section 90-8-305, MCA, is amended to read:

*90-8-305. Sale of debentures. (1) A qualified Montana

capital company or the qualified Montana small business

investment capital company is autherized to issue and sell

debentures to the in-state investment fund established in
17-6-306.
{2} Proceeds received by a gualified Montana capital

company or by the qualified Montana small business

investment capital company from the sale of debentures

authorized in subsection (1) must be invested in accordance
with the provisions of 90-8-301, except that the time
periods for making qualified investments must be calculated
from the date the company sells the debentures to the
in-state investment fund."

Section 14. section 90-8-311, MCA, is amended to read:

*90-8-311. Legiglative review and oversight, The board
shall report o©n an annual basis to the revenue oversight
committee of the legislature concerning Montana capital

companies and the Montana small business investment capital

company.”
Section 15. section 90-8-312, MCA, is amended to read:

"90-8-312. Investment reporting and recordkeeping. (1)

Pach qualified Montana capital company and each qualified

Montana small business investment capital company shall

repart to the board on a quarterly basis:
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(a) the name of each investor in the qualified Montana

capital company or_in the qualified Montana small business

investment capital company who has applied for a tax credit;

{b) the amount cf each investor's investment; and

(c) the amount of the tax credit allowed to the
investor and the date on which the investment was made.

(2) The board shall provide the information contained
in subsection (1) to the department of revenue on a
gquarterly basis.

(3} The board shall provide each investor in a

qualified Montana capital company and each investor in the

qualified Montana small business investment capital company

with a certificate authorizing the tax credit, and the
certificate shati must be submitted with each tax return
requesting a credit under 90-8-202.

{4) Each gqualified Montana capital company and the

gqualified Montana small business investment capital company

shall report to the board on a quarterly basis all gualified
investments that the company has made. The board shall share
the information with the department of revenue, in order
that the provisions of 90-8-301 wmay be complied with."
Section 16. Ssection 90-8-313, MCA, is amended to read:
"90-8-313. Examination. {1} At least ongce a year the
bank examiners of the department of commerce shall examine

the books and affairs of each Montana capital company and of
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each THE QUALIFIED Montana small business investment capital

company. The examination must address the methods of
operation and conduct of the business of the Montana capital

company or of the Montana small business investment capital

company to determine if the company 1is abiding by the
purposes of this chapter and that the funds received by the
company have been invested within the time 1limits required

for a qualified Montana capital company or for the gualified

Montana small business iavestment capital company in

90-8-301.

{2) The department of commerce may examine under oath
any of the officers, directors, agents, employees, or
investors of a Montana capital company regarding the affairs
and business of the company. The department of commerce may
issue subpoenas and administer ocaths. Refusal to obey such a
subpoena may at once be reported to the district court of
the district in which the company is located, and the court
shall enforce obedience tc the subpoena in the manner
provided by law.

(3) The coat of the annual review must be paid by each

Montana capital company or by the Montana small business

invegtment capital company in accordance with reasonable

fees assessed by the department.”
Section 17. Section 90-8-321, MCA, is amended to read:

*90-8-321. Decertification. {1) TIf the examination
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conducted pursuant to 90-8-313 discloses that a Montana

capital company or the Montana small business invegtment

capital company is not in compliance with the provisions of

this chapter, the department of commerce may exercise any of
the powers with regard to banks granted in Title 32, chapter
1, part 5, and may seize the assets of the company and
liguidate it. In the event of liquidation of the assets, any
penalty imposed pursuant to 90-8-301 shail must be included
in the claims to be paid.

{2) If in the discretion of the department of commerce
the action allowed under subsection {1} is not required to
protect the company's investors, the dJdepartment may place
the company on notice that it will lose its certification as

a Montana capital company or as the Montana small business

inyestment capital company within a specified period of time

if the company does not come into compliance with the
provisions of this chapter. The department shall
automatically decertify a Montana capital company or the

Montana small business investment capital company that is

assessed a penalty under 90-8-301+¢3%(4}.

(3) As 1long as the department acts in good faith, the
department and its employees and agents may not be held
civilly or criminally liable or liable upon their official
bonds for action taken under this section or for any failure’

to act under it.
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{4) A Montana capital company or the Montana small

business investment capital company may apply to the

department for decertification.”

NEW SECTION. Section 18. Saving clause. [This act]
does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were begun before
[{the effective date of this actl.

NEW SECTION. Section 19. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 20. Retroactive applicability.
[This act] applies retroactively, within the meaning of
1-2-109, to events occurring after December 31, 1990.

NEW SECTION. Section 21. Effective date. [This act] is
effective on passage and approval.

-End-
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