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HOUSE BILL NO. 846 

INTRODUCED BY MENAHAN, SQUIRES, DRISCOLL 

FEBRUARY 14, 1991 

FEBRUARY 20, 1991 

FEBRUARY 21, 1991 

FEBRUARY 23, 1991 

FEBRUARY 25, 1991 

FEBRUARY 26, 1991 

FEBRUARY 27, 1991 

MARCH 6, 1991 

APRIL 3, 1991 

APRIL 5, 1991 

APRIL 6, 1991 

APRIL 10, 1991 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 89; NOES, 8. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON STATE ADMINISTRATION. 

FIRST READING. 

ON MOTION, REREFERRED TO COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 29; NOES, 20. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 



APRIL 11, 1991 

April 16, 1991 

APRIL 17, 1991 

APRIL 17, 1991 

APRIL 17, 1991 

APRIL 20, 1991 

APRIL 22, 1991 

APRIL 23, 1991 

APRIL 24, 1991 

APRIL 24, 1991 

APRIL 25, 1991 

APRIL 25 ,. 19.91 

CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 

SIGNED BY SPEAKER. 

IN THE SENATE 

SIGNED BY PRESIDENT. 

IN THE HOUSE 

DELIVERED TO GOVERNOR. 

RETURNED FROM GOVERNOR WITH 
RECOMMENDED AMENDMENTS. 

SECOND READING, GOVERNOR'S 
AMENDMENTS NOT CONCURRED IN. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

SECOND READING, GOVERNOR'S 
AMENDMENTS CONCURRED IN. 

THIRD READING, GOVERNOR'S 
AMENDMENTS CONCURRED IN. 

RETURNED TO HOUSE. 

IN THE HOUSE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

ON'.'MOTTON;"CONFERENCE COMMITTEE 
DISSOLVED. 



APRIL 25, 1991 

APRIL 25, 1991 

SECOND READING, GOVERNOR'S 
AMENDMENTS CONCURRED IN. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
DISSOLVED. 

IN THE HOUSE 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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INTRODUCED BY Jll2;;4.,<,L2,ty_.e-4a-bz E .. ,-, ~/ 
A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW PUBLIC 

INSPECTION OF COMPETITIVE SEALED BIDS AND PROPOSALS FOR THE 

PRIVATIZATION OF STATE SERVICES AFTER THE BIDS OR PROPOSALS 

ARE OPENED; AMENDING SECTIONS 18-4-301, 18-4-303, AND 

18-4-304, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 18-4-301, MCA, is amended to read: 

•1&-4-301. Definitions. As used in this part, the 

following definitions apply: 

(l} •cost-reimbursement contract" means a contract 

under which a contractor is reimbursed for costs which are 

allowable and allocable in accordance with the contract 

terms and the provisions of this chapter, and a fee, if any. 

(2) 11 Displacement 11 means the layoff, demotic~! or 

involuntary transfer of a state employee. The term does not 

include changes in shift or days off or reassignment to 

other E£_sitions within the same class and at the same 

~eneral location .. 

t%till._ "Established catalog price" means the price 

included in a catalog, price list, schedule, or other fvrm 

that: 
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LC 0712/01 

(a) is regularly maintained by a manufacturer or 

contractor; 

(b) is either published or otherwise available for 

inspection by customers; and 

(c) states prices at which sales are currently or were 

last made to a significant number of any category of buyers 

or buyers constituting the general buying public for the 

supplies or services involved. 

t3t l!l "Invitation for bids" means all documents, 

whether attached or incorporated by reference, utilized for 

soliciting bids. 

t4t.i_ll "Office supply" means an item included under the 

office supply commodity class codes maintained by the 

department .. 

t51lli_ "Purchase description" means the words used in a 

solicitation to describe the supplies or services to be 

purchased and includes specifications attached to or made a 

part of the solicitation. 

t6ti2.l "Request far proposals" means all documents, 

whether attached or incorporated by reference, utilized for 

soliciting proposals. 

+:;-ti!U_ "Responsible bidder or offeror" means a person 

who has the capability in all respects to perform fully the 

contract requirements and the integrity and reliability 

which will assure good faith performance. 

-2-
INTRODUCED BILL 
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t8t~ "Responsive bidder" means a person who has 

submitted a bid which conforms in all material respects to 

the invitation for bids. 

t9tl!.QJ_ "Term contract 11 means a 

supplies or services are purchased at a 

price for a specific period of time." 

contract in which 

predetermined unit 

Section 2. Section 18-4-303, MCA, is amended to read: 

"18-4-303. Competitive 

invitation for bids must 

purchase description and 

procurement. 

be 

sealed 

issued 

conditions 

bidding. ( 1 l An 

and must include a 

applicable to the 

(2) Adequate public notice of the invitation for bids 

must be given a reasonable time prior to the date set forth 

therein for the opening of bids, in accordance with rules 

adopted by the department. Notice may include publication in 

a newspaper of general circulation at a reasonable time 

prior to bid opening. 

(3) Bids must be opened publicly in the presence of one 

or more witnesses at the time and place designated in the 

invitation for bids. Each bidder has the right to be 

present, either in person or by agent, when the bids are 

opened and has the right to examine and inspect all bids. 

The amount of each bid and such other relevant information 

as may be specified by rule, together with the name of each 

bidder, must be recorded. The record must be open to public 
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inspection. After the time of award, all bids and bid 

documents must be open to public inspection in accordance 

with the provisions of 2-6-102 and are subject to the 

requirements of subsection (4). 

(4) Bids must be available for public inspection after 

the bids are opened if: 

to 

(a) the invitation for bids is issued by a state agency 

contract with the private sectoc to provide services 

currently conducted by state employees; and 

(b) acceptance of bids would result in the displacement 

of five or more state employees. 

+•till Bids must be unconditionally accepted without 

alteration or correction, except as authorized in this 

chapter. Bids must be evaluated based on the requirements 

set forth in the invitation for bids, which may include 

criteria to determine acceptability, such as inspection, 

testing, quality, workmanship, delivery, and suitability for 

a particular purpose. Those criteria that will affect the 

bid price and be considered in evaluation for award must be 

objectively measurable, such as discounts, transportation 

costs, and total or life-cycle costs. The invitation for 

bids shall set forth the evaluation criteria to be used. 

Only criteria set forth in the invitation for bids 

used in bid evaluation. 

may be 

t5till Co,,ection o, withdrawal of inadvertently 
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erroneous bids, before or after award, or cancellation of 

awards or contracts based on such bid mistakes may be 

in accordance with rules adopted by the permitted 

department. After bid opening no changes in bid prices or 

other provisions of bids prejudicial to the interest of the 

state or fair competition may be permitted. Except as 

otherwise provided by rule, all decisions to permit the 

correction or withdrawal of bids or to cancel awards or 

contracts based on bid mistakes must be supported by a 

written determination rr.ade by the department. 

t6t1.ll The contract must be awarded with reasonable 

promptness by written notice to the lowest responsible and 

responsive bidder whose bid meets the requirements and 

criteria set forth in the invitation for bids, including the 

preferences established by Title 18, chapter 1, part 1. If 

all bids exceed available funds as certified by the 

appropriate fiscal officer and the low responsive and 

responsible bid does not exceed such funds by more than 5%, 

the director or the head of a purchasing agency is 

authorized, in situations where time or economic 

considerations preclude resolicitation of a reduced scope, 

to negotiate an adjustment of the bid price, including 

changes in the bid requirements, with the low responsive and 

responsible bidder in order to bring the bid within the 

amount of available funds. 
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t~tl!!l When it is considered impractical to initially 

prepare a purchase description to support an award based on 

price, an 

submission 

invitation for bids may be issued requesting the 

of unpriced offers, to be followed by an 

invitation for bids limited to those bidders whose offers 

have been qualified under the criteria set forth in the 

first solicitation.•• 

Section 3. Section 18-4-304, MCA, is amended to read: 

"18-4-304. Competitive sealed proposals. ( l) When, 

~nder rules adopted by the department, the directorr the 

head of a purchasing agency, or a designee of either officer 

above the level of the procurement officer determines in 

writing that the use of competitive sealed bidding is either 

not practicable or not advantageous to the state, a contract 

may be entered into by competitive sealed proposals. The 

department may provide by rule that it is either not 

practicable or not advantageous to the state to procure 

specified types of supplies and services by competitive 

sealed bidding. 

(2) Proposals must be solicited through a request for 

proposals. 

(3) Adequate public notice of the request for proposals 

must be given in the same manner as provided in 18-4-303(2). 

:~) Proposals mu~t be opened so as to avoid disclosure 

vf cuntents to competing offerers during the process of 
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negotiation. A register of proposals must be prepared in 

accordance with rules adopted by the department and must be 

open for public inspection after contract award and is 

subject to the requirements of subsection (5), 

(5) Proposals must be available for public inspection 

after the proposals are opened if: 

(a) the propasals are solicited by a state agency to 

contract with the private sector to provide services 

currently conducted by state employees; and 

(b) the proposals would result in the displacement of 

five or more state employees. 

f5tfil The reques~ for proposals must state the 

relative importance of price and other evaluation factors. 

t6till As provided in the request for proposals and 

under rules adopted by the department, discussions may be 

16 conducted with responsible offerers who submit apparently 

17 responsive proposals for the purpose of clarification, to 

18 assure full understanding of and responsiveness to the 

19 solicitation requirements. Offerers must be accorded fair 

20 and equal treatment with respect to any opportunity for 

21 discussion and revision of proposals, and such revisions may 

22 be permitted, after submissions and prior to award, for the 

23 purpose of obtaining best and final offers. In conducting 

24 discussions, there may be no disclosure of any information 

25 derived from proposals submitted by competing offerors. The 
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department may require the submission of cost or pricing 

data in connection with an award under this section. 

fTtill The award must be made to the responsible 

offeror whose proposal is determined in writing to be the 

most advantageous to the state, taking into consideration 

price, including the preference in 18-1-102, and the 

evaluation factors set forth in the request for proposals. 

No other factors or criteria may be used in the evaluation. 

The contract file shall contain the basis on which the award 

is made." 

NEW SECTION. Section 4. Effective date. [This act] 

effective on passage and approval. 

-End-

-a-
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HOUSE BILL NO. 846 

INTRODUCED BY MENAHAN, SQUIRES, DRISCOLL 

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW PUBLIC 

INSPECTION OF COMPETITIVE SEALED BIDS AND PROPOSALS FOR THE 

PRIVATIZATION OF STATE SERVICES An'BR WHEN THE BIDS OR 

PROPOSALS ARE OPENED; AMENDING SECTIONS 18-4-301, 18-4-303, 

AND 18-4-304, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE." 

BE IT ENACTED BY TBE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 18-4-301, MCA, is amended to read: 

•ie-4-301. Definitions. As used in this part, the 

following definitions apply: 

(1) "Cost-ceimbursement contract" means a contract 

under which a contractor is reimbursed for costs which are 

allowable and allocable in accordance with the contract 

terms and the provisions of this chapter, and a fee, if any. 

{ 2) "Displacement" means the layoff, demotion, or 

involuntary transfer of a state employee. The term does not 

include changes in shift or days off or reassignment to 

other .22,sitions within the same class and at the same 

~eneral location. 

titil..l "Established catalog price" means the price 

included in a catalog, price list, schedule, or other form 
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that: 

(a) is regularly maintained by a manufacturer or 

contractor: 

(b) is either published or otherwise available for 

inspection by customers; and 

{c) states prices at which sales are currently or were 

last made to a significant number of any category of buyers 

or buyers constituting the general buying public for the 

supplies or services involved. 

t-3tJ..!l 11 Invitation for bids" means all documents, 

whether attached or incorporated by reference, utilized for 

soliciting bids. 

t4tii1. "Office supply" means an item included under the 

office supply commodity class codes maintained by the 

department. 

tSt_ill 11 Purchase description" means the words used in a 

solicitation to describe the supplies or services to be 

purchased and includes specifications attached to or made a 

part of the solicitationa 

t6t.i2l "Request for proposals" means all documents, 

whether attached or incorporated by reference, utilized for 

soliciting proposals, 

tYtJ.!l "Responsible bidder or offeror 11 means a person 

who has the capability in all respects to perform fully the 

contract requirements and the integrity and reliability 

SECOND READING 
-2- HB 846 
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which will assure good faith performance. 

t8tlll "Responsive bidder" means a person who has 

submitted a bid which conforms in all material respects to 

the invitation for bids. 

t9t~ "Term contract" means a contract in which 

supplies or services are purchased at a predetermined unit 

price for a specific period of time." 

Se~tion 2. Section 18-4-303, MCA, is amended to read: 

aea1ed bidding. ( 1) An "18-4-303. 

invitation for 

Coapetitive 

bids must be is.sued and must include a 

purchase description and conditions applicable to 

procurement. 

the 

(2) Adequate public notice of the invitation for bids 

must be gjven a reasonable time prior to the date set forth 

therein for the opening of bids, in accordance with rules 

adopted by the department. Notice may include publication in 

a newspaper of general circulation at a reasonable time 

prior to bid opening. 

( 3) Bi.ds m1u1t be opened publicly in th" presence of one 

or more witnesses at the time and place design.tad in the 

invitation for bids. Each bidder has the eight to be 

present, either in person or by agent, when the bids are 

opened and has the right to examine and inspect all bids. 

The amount of each bid and such other relevant information 

as may be specified by rule, together with the name of each 

-3- HB 846 
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bidder, must be recorded. The record must be open to public 

inspec_tion. After the time of award,. all bids and bid 

documents must be open to public inspection in accordance 

with the provisions of 2-6-102 and are subject to the 

requirements of subsection (4). 

(4) Bids must be available for public inspection a~~~r 

WHEN the bids are opened if: 

(a) the invitation for bids is issued by a state agency 

to con~~act with the private sector to provide services 

currently conducted by state employees; and 

(bl acceptance of bids would cesult in the displacement 

of five or more state employees. 

t4till Bids must~ be unconditionally accepted without 

alteration or correction, except as authorized in this 

chapter. Bids must be evaluated bas<!d on the requirements 

set forth in the invitation for bids, which may include 

criteria to determine acceptability, such as inspection, 

testing, quality, workmanship, delivery, and suitability for 

a particular purpose. Those criteria that will affect the 

bid pr ice and be considered in evaluation for a.ward must be 

objectively measurable, such as discounts, transportation 

costs, and total or life-cycle costs. The invitation for 

bids shall set forth the evaluation criteria to be used. 

Onl-y criteria set forth in the invitation for bids may be 

used in bid evaluation. 

-4- HB 844 
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tStill_ Correction or withdrawal of inadvertently 

erroneous bids, before or after award, or cancellation of 

awards or contracts based on such bid mistakes may be 

permitted in accordance with rules adopted by the 

department. After bid opening no changes in bid prices or 

other provisions of bids prejudicial to the interest of the 

state or fair competition may be permitted .. Except as 

otherwise provided by rule, all decisions to permit the 

correction or withdrawal of bids or to cancel awards or 

contracts based on bid mistakes must be supported by a 

written determination made by the department. 

t6till The contract must be awarded with reasonable 

promptness by written notice to the lowest responsible and 

responsive bidder whose bid meets the requirements and 

criteria set forth in the invitation for bids, including the 

preferences established by Title 18, chapter 1, part l. If 

all bids exceed available funds as certified by tbe 

appropriate fiscal officer and the low responsive and 

responsible bid does not exceed such funds by more than 5%, 

the director or the head of a purchasing agency is 

authorized, in situations where time or economic 

considerations preclude resolicitation of a reduced scope, 

to negotiate an adjustment of the bid price, including 

changes in the bid requirements, with the low responsive and 

responsible bidder in order to bring the bid within the 

-5- HB 846 
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amount of available funds. 

t1till When it is considered impractical to initially 

prepare a purchase description to support an award based on 

price, an invitation for bids may be issued requesting the 

submission of unpriced offers, to be followed by an 

invitation for bids limited to those bidders whose offers 

have been qualified under the criteria set forth in the 

first solicitation.• 

Section 3. Section 18-4-304, MCA, is amended to read: 

"18-4-304. Competitive sealed proposals. (1) When,, 

under rules adopted by the department,, the director,, the 

head of a purchasing agency, or a designee of either officer 

above the level of the procurement officer determines in 

writing that the use of competitive sealed bidding is either 

not practicable or not advantageous to the state, a contract 

may be entered into by competitive sealed proposals. The 

department may provide by rule that it is either not 

practicable or not advantageous to the state to procure 

specified types of supplies and services by competitive 

sealed bidding. 

(2) Proposals must be solicited through a request for 

proposals. 

(3) Adequate public notice of the request for proposals 

must be given in the same manner as provided in 18-4-303(2). 

(4) Proposals must be opened so as to avoid disclosure 

-6- HB 846 
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of contents to competing offerers during the process of 

negotiation. A register of proposals must be prepared in 

accordance with rules adopted by the department and must be 

open for public inspection after contract award and is 

subject to the requirements of subsection (5). 

(5) Proposals must be available for public inspection 

after the proposals are opened if: 

(a) the proposals are solicited by a state agency to 

contract with the private sector to provide services 

currently conducted by state employees; and 

(bl the proposals would result in the displacement of 

five or more state employees. 

t5till Tha request for proposals must state the 

relative importance of price and other evaluation factors. 

15 t6till. As provided in the request for proposals and 

16 under rules adopted by the department, discussions may be 

17 conducted with responsible offeror·s who submit apparently 

18 responsive proposals for the purpose of clarification, to 

19 as$ure full unde-rstanding of and responsiveness to the 

20 solicitation requirements. O.fferors must be accorded fair 

21 and. eqU;al treatment with respect to any opportunity for 

22 disc..-ssion and revision of· proposals, and· such revisions may 

23 b;ti! p.t;trmj,tted, afte.r submi_ssionl$· and prior to awa.rd, for the 

24 pu.q>o$e of obt;aining_ best and. final offers. In conducting 

25 disCl,l&sions, the-re may be no dj,.sclo.sure of any info.rmation 

-7- HB 846 
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derived from proposals submitted by competing offerors. The 

department may require the submission of cost or pricing 

data in connection with an award under this section. 

t~till The award must be made to the responsible 

offerer whose proposal is determined in writing to be the 

most advantageous to the state, taking into consideration 

price, including 

evaluation factors 

the preference in 18-1-102, and the 

set forth in the request for proposals. 

No other factors or criteria may be used in the evaluation. 

The contract file shall contain the basis on which the award 

is made." 

NEW SECTION, Section 4. Effective date. [This act J is 

effective on passage and approval. 

-End-

-8~ HB 846. 
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HOUSE BILL NO. 846 

INTRODUCED BY MENAHAN, SQUIRES, DRISCOLL 

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW PUBLIC 

INSPECTION OF COMPETITIVE SEALED BIDS AND PROPOSALS FOR THE 

PRIVATIZATION OF STATE SERVICES ""BR WBEN THE BIDS OR 

PROPOSALS ARE OPENED: AMENDING SECTIONS 18-4-301, 18-4-303, 

AND 18-4-304, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 18-4-301, MCA, is amended to read: 

•ia-4-301. Definitions. As used in this part, the 

following definitions apply: 

( l) "Cost-reimbursement contract• means a contract 

under which a contractor is reifflbursed for costs which are 

allowable and allocable in accordance with the contract 

terms and the provisions of this chapter, and a fee, if any. 

(2) "Displacement" means the layoff;t -~~_moti9n, 0[ 

involunta~y transfer of a state employee. The term does not 

include changes in shift or days off or reassignment to 

other .e:?_sitions within the same class and at the same 

general location. 

t~till "Established catalog price" means the price 

included in a catalog, price list, schedule, or other form 
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regularly maintained by a manufacturer or 

lb) is either published or otherwise available for 

inspection by customers; and 

(c) states prices at which sales are currently or were 

last made to a significant number of any category of buyers 

or buyers constituting the general buying public for the 

supplies or services involved. 

t3t1.!l "Invitation for bids" means all documents, 

whether attached or incorporated by reference, utilized for 

soliciting bids. 

t4till noffice supply" means an item included under the 

office supply commodity class codes maintained by the 

department. 

tSt.i!l "Purchase description" means the words used in a 

solicitation to describe the supplies or services to be 

purchased and includes specifications attached to or made a 

part of the solicitation. 

t6till "Request for proposals" means all documents, 

whether attached or incorporated by reference, utilized for 

soliciting proposals. 

tYt_ill "Responsible bidder or offeror 11 means a person 

who has the capability in all respects to perform fully the 

contract requirements and the integrity and reliability 

THIRD READING 
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Which will assure good faith performance. 

t8till "Responsive bidder" means a person who has 

submitted a bid which conforms in all material respects to 

the invitation for bids. 

t9ti!!U. "Term contract 11 means a contract in which 

supplies or services are purchased at a predetermined unit 

price for a specific period of time." 

Section 2. Section 18-4-303, MCA, is amended to read: 

"18-4-303. C0111Jetitive 

invitation for bids must 

purchase description and 

procurement. 

eeal.ed 

be issued 

conditions 

bidding. ( 1) An 

and must include a 

applicable to the 

(2) Adequate public notice of the invitation for bids 

must be given a reasonable time prior to the date set forth 

therein for the opening of bids, in accordance with rules 

adopted by the department. Notice may include publication in 

a newspaper of general circulation at a reasonable time 

prior to bid opening. 

(3) Bids must be opened publicly in the presence of one 

or more witnesses at the time and place designated in the 

invitation for bids. Each bidder has the right to be 

present, either in person or by agent, when the bids are 

opened and has the right to examine and inspect all bids. 

The amount of each bid and such other relevant information 

as may be specified by rule, together with the name of each 
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bidder, must be recorded. The record must be open to public 

inspection. After the time of award, all bids and bid 

documents must be open to public inspection in accordance 

with the provisions of 2-6-102 and are subject to the 

requirements of subsection (4). 

(4) Bids must be available for public inspection a~~~r 

WHEN the bids are opened if: 

(a) the invitation for bids is issued by a state agency 

to contract with the private sector to provide services 

currently conducted by state employees: and 

(b) acceptance of bids would result in the displacement 

of five or more state employees. 

t4till Bids must be unconditionally accepted without 

alteration or correction, except as authorized in this 

chapter. Bids must be evaluated based on the requirements 

set forth in the invitation for bids, which may include 

criteria to determine acceptability, such as inspection, 

testing, quality, workmanship, delivery, and suitability for 

a particular purpose. Those criteria that will affect the 

bid price and be considered in evaluation for award must be 

objectively measurable, such as discounts, transportation 

costs, and total or life-cycle costs. The invitation for 

bids shall set forth the evaluation criteria to be used. 

Only criteria set forth in the invitation for bids may be 

used in bid evaluation. 

-4- HB 846 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0846/02 

t5tfil Correction or withdrawal of inadvet'tently 

erroneous bids, before or after award, or cancellation of 

awards or contracts based on such bid mistakes may be 

permitted in accordance with rules adopted by the 

department. After bid opening no changes in bid prices or 

other provisions of bids prejudicial to the interest of the 

state or fair competition may be permitted. Except as 

otherwise provided by rule, all decisions to permit the 

correction or withdrawal of bids or to cancel awards or 

contracts based on bid mistakes must be supported by a 

written determination made by the department. 

t6t12.l The contract must he awarded with reasonable 

promptness by written notice to the lowest responsible and 

responsive bidder whose bid meets the requirements and 

criteria set forth in the invitation for bids, including the 

preferences 

all bids 

established by Title 18, chapter 1, part 1. If 

exceed available funds as certified by the 

appropriate 

responsible 

the director 

fiscal officer and the low responsive and 

bid does not exceed such funds by more than 5%, 

or the head of a purchasing agency is 

authorized, in 

considerations 

to negotiate an 

situations where time or economic 

preclude resolicitation of a reduced scope, 

adjustment of the bid price, including 

changes in the bid requirements, with the low responsive and 

responsible bidder in order to bring tlle bi<l within the 
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amount of available funds. 

titi!!l When it is considered impractical to initially 

prepare a purchase description to support an award based on 

price, an invitation for bids may be issued requesting the 

submission of unpriced offers, 

invitation for bids limited to those 

to be fallowed 

bidders whose 

by an 

offers 

have been qualified under the criteria set forth in the 

first solicitation." 

Section 3. section 18-4-304, MCA, is amended to read: 

"18-4-304. Competitive 

~nder rules adopted by 

sealed proposals. ( 1) When, 

the department, the director, the 

head of a purchasing agency, or a designee of either officer 

above the level of the procurement officer determines in 

writing that the use of competitive sealed bidding is either 

not practicable or not advantageous to the state, a contract 

may be entered into by competitive sealed proposals. The 

department may provide by rule that it is either not 

practicable or not 

specified types of 

sealed bidding. 

advantageous 

supplies and 

to the state to procure 

services by competitive 

(2) Proposals must be solicited through a request for 

proposals. 

(3) Adequate public notice of the request for proposals 

must be given in th~ ~ame manner as provided in 18-4-303(2). 

(4} Proposals must be opened so as to avoid disclosure 
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of contents to competing offerers during the process of 

negotiation. A register of proposals must be prepared in 

accordance with rules adopted by the department and must be 

open for public inspection after contract award and is 

subject to the requirements of subsection (5). 

(5) Proposals must be available for public inspection 

after the proposals are opened if: 

(a) the proposals are solicited by a state agency to 

contract with the private sector to provide services 

currently conducted by state employees: and 

(b} the proposals would result in the displacement of 

five or more state em~ees. 

tStill The request for proposals must state the 

relative importance of price and other evaluation factors. 

t6till As provided in the request for proposals and 

under rules adopted by the department, discussions may be 

17 conducted with responsible offerers who submit apparently 

18 responsive proposals for the purpose of clarification, to 

19 assure full understanding of and responsiveness to the 

20 solicitation requirements. Offerers must be accorded fair 

21 and equal treatment with respect to any opportunity for 

22 discussion and revision of proposals, and such revisions may 

23 be permitted, after submissions and prior to award, for the 

24 

25 

purpose of obtaining best and final offers. In conducling 

discussions, there may be no disclosure of any information 
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.. 

derived from proposals submitted by competing offerers. The 

department may require the submission of cost or pricing 

data in connection with an award under this section. 

t~t..l!l The award must be made to the responsible 

offeror whose proposal is determined in writing to be the 

most advantageous to the state, taking into consideration 

price, including the preference in 18-1-102, and the 

evaluation factors set forth in the request for proposals. 

No other factors or criteria may be used in the evaluation. 

The contract file shall contain the basis on which the award 

is made." 

NEW SECTION. Section 4. Effective date. [This act I is 

effective on passage and approval. 

-End-

-B- HB 846 



SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT, 

Page 1 of 1 
April 3, 1991 

We, your committee on Labor and Employment Relations having had 
under consideration House Bill No. 846 (third reading copy -­
blue), respectfully report that House Bill No. 846 be amended and 
as so amended be concurred in1 

1. Page 3, line 16. 
Following: "Notice" 
Strike: "may" · 
Insert 1 "must" 

Signedt,L1..&:Clt,'1¥AIZ.:::..f:.::...L.~~~~:_ __ _ 
_.-,...uairman 

SENATE 
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HOUSE BILL NO. 846 

INTRODUCED BY MENAHAN, SQUIRES, DRISCOLL 

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW PUBLIC 

INSPECTION OF COMPETITIVE SEALED BIDS AND PROPOSALS FOR THE 

PRIVATIZATION OF STATE SERVICES l'lP'fBR ~ THE BIDS OR 

PROPOSALS ARE OPENED, AMENDING SECTIONS 18-4-301, 18-4-303, 

AND 18-4-304, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 18-4-301, MCA, is amended to read: 

•ia-4-301. Definitions. As used in this part, the 

following definitions apply: 

(1) "Cost-reimbursement contract" means a contract 

under which a contractor is reimbursed for costs which are 

allowable and allocable in accordance with the contract 

terms and the provisions of this chapter, and a fee, if any. 

(2) "Displacement" means the layoff, gemotion, or 

involun~ary transfer of a state ernoloyee. The cerm does net 

include changes in shift or davs off or reassignment to 

other £OSiticns within the same class and at the same 

g~neral location. 

ti!till "Established catalcg price" J1ean.3 ':::-'1e pr.:.~e 

included in a catalog, price list, schedule, or ot~er £~~m 

~ ............. ,-=, 
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that: 

fa) is regularly maintained by a manufacturer or 

contractor; 

(b) is either published or otherwise available for 

inspection by customers; and 

(c) states prices at which sales are currently or were 

last made to a significant number of any category cf buyers 

or buyers constituting the general buying public for the 

supplies or services involved. 

t3tl...!l "Invitation for bids" means all documents. 

~hether attached or incorporated by reference, utilized for 

soliciting bids. 

t•till "Office supply" means an item included under the 

office supply commodity class codes maintained by the 

department. 

r5till "Purchase description" means cr..e wcrds used in a 

solicitation to describe the supplies or serv~ces to be 

purchased and includes specifications actacned to or made a 

part of the solicitation. 

t6tLZ1 "Request for proposals" means all dccuments, 

whether attached or incorporated by reference, utilized for 

soliciting proposals. 

·.r. 

t~till "Responsible bidder or offerer" r.1eans a person 

t1ds the capability in all respects t= per~ar~ ~Jlly t~e 

~',.>ntL-1.:t rcquire,nt"•nt.s a.nd the 1ntegr1t.)'· d!1.d :-eJ..ia!:i:. . .:i.ty 
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which will assure good faith perfo~rnance. 

t8.t12.l "Responsive bidder" means a person who has 

sub,ni,tted a bid which conforms in all material respects to 

the invitation for bids. 

t9t.il.Ql "Term contract" mea!"\S a contract in which 

supplies or services are purchased at a predetermined unit 

pri~e for a specific period of time .. " 

Section 2. 

"18-4-303. 

Section 18-4-303, MCA, is amended to read: 

C~titive sealed bidding • ( 1) An 

invitation for bids must be issued and must include a 

purchase description and conditions applicable to 

procuremen.t. 

the 

(2) Ad~quate public notice of the invitation for bids 

mus.t be given a reasonable ti.me prior to the date set forth 

therein for the opening of bids, in accordance with rules 

ado,pt!i!d i=lli' the dep.ir tm10nt. Not ice .... ., ~ include 

publication in a newspaper of general circulation at a 

reasonable time ~rior to bid opening. 

(J} Bids must be opened publicly in the presence of one 

or raore wi tnesl:les at the t im~ and pla_ce designated in the 

invitation for bids. Each bidder has the right to be 

pres~t, eith.~r in person or by agent, when the bids are 

opened and has the right to examine and inspect all bids. 

The amount of each bid and such ether relevant lnformatiun 

as may be specified by rule, together with the name of each 
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bidder, must be recorded. The record must be open to public 

inspection. After the time of award, all bids and bid 

documents must be open to public inspection in accordance 

with the provisions of 2-6-102 and are subjec~ to the 

requirements of subsection (4). 

(4) Bids must be available for public inspection afte~ 

WHEN the bids are opened if: 

(a) the invitation for bids is issued by a state age.ncy 

to contract with the private sector to provide services 

currently conducted by state employees; and 

(b) acceptance of bids would result in the displacement 

of five or more state employees. 

t4t..{fil Bids must be unconditionally accepted without 

alteration or correction, except as authorized in this 

chapter. Bids must ~e ev~luated based on the requirements 

set forth in the invitation for bids, which may include 

criteria to determine acceptability, such as inspection, 

testing, quality, w.orkmanship, delivery, and suitability for 

a particular purpose. Those criteria that will affect the 

bid price and be considered in evaluation for award must be 

objectively measurable, such as discounts, transportation 

costs, and total or life-cycl~ costs. The invitation for 

bids shall set forth the evaluation criteria to be used. 

Only criteria set forth in the invitation for bids may be 

used in bid evaluation. 

-4- HB 849 
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t5till Correction or withdrawal of inadvertencly 

erroneous bids, before or after award, or cancellation of 

awards or contracts based on such bid mistakes may be 

permitted in accordance with rules adopted by the 

department. After bid opening no changes in bid prices or 

other provisions of bids prejudicial to the interest of the 

state or fair competition may be permitted. Except as 

otherwise provided by rule, all decisions to permit the 

correction or withdrawal of bids or to cancel awards or 

contracts based on bid mistakes must be supported by a 

written determination made by the department. 

t6t1.21 The contract must be awarded with reasonable 

promptness by written notice to the lowest responsible and 

responsive bidder whose bid meets the requirements and 

criteria set forth in the invitation for bids, including the 

preferences established by Title 18, chapter 1, part 1. If 

all bids exceed available funds as certified by the 

appropriate fiscal officer and the low responsive and 

responsible bid does not exceed such funds by more than 5%, 

the director or the head of a purchasing agency is 

authorized, in situations where time or economic 

considerations preclude resolicitation of a reduced scope, 

to negotiate an adjustment of the bid price, including 

changes in the bid requirements, ~ith the low resp~nsivP and 

responsible bidder in order to br~ng the bid within the 
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amount of available funds. 

f~till When it is considered impractical to initially 

prepare a purchase description to support an award based on 

price~ an invitation for bids may be issued requesting the 

submission of unpriced offers, to be followed by an 

invitation for bids limited to those bidders whose offers 

have been qualified under the criteria set forth in the 

first solicitation." 

Section 3. Section 18-4-J04, MCA, is amer:ded to t"ead: 

•is-4-304. Competitive sealed proposals. ( l) When, 

under rules adopted by the depart~ent, tr.e director, the 

head of a purchasing agency, or a designee ~f either officer 

above the level vf the procurement office= determines in 

writing that the use of competitive sealed bidding is either 

not practicable or not advantageous to the state, a contract 

may be entered into by competiti,.:e sealed proposals. The 

department may provide by rule that :t is either not 

practicable or not advantageous to the sta~e to procure 

specified types of supplies and servi2es bv competitive 

sealed bidding. 

(2) Proposals must be solicited through a request fer 

proposals . 

( 3) ,.'\t1equdte publ.:..c notice of tne rec~>es:-:. for prcposals 

m~~l be given in ~he same manner as ?rc.·4d~~ ~~ !8-4-303(2). 

1,.;.) Frop0~dlS mtist oe opened 5C as __ avoid disclasu~e 

-6- fiB 846 



• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

HB 0846/03 

of contents to competing offerors during the process of 

negotiation. A register of proposals must be prepared in 

accordance with rules adopt~d by the department and must be 

op~n for public inspection after contract award and is 

subject to the requirements of subsection (5). 

(5) Proposals must be available for public inspection 

~~the prqposals are opened if: 

(a) the proposals are solicited by a state agency to 

conttact with the private sector to provide services 

currently conducted by state employees; and 

(b) the pro1>0sals would result in the displacement of 

five or more state employees. 

tStill The request for proposals must .£.tate the 

relative iJ?portanc.e of pr ice ~nd other evaluation factors. 

t'itill As provided in the req1..est for proposals and 

16 un.d~r rules ~C:1.opted by t.h_e d~partment, discussions may be 

17 conQucted with responsible offerors who submit apparently 

18 responsive propos_als for the p_urpose of clarification, to 

19 assure full u~4erstanding of and responsiveness ta the 

20 solicitati9n requir~ments. O.fferors must be accorded fair 

21 and equ_al tr.eatment with r~s_pect to any opportunity for 

22 discu~sion an.d revision of proposi;lls, and such revisions may 

23 be Qermit~ed, after sub~issions ~nd prior to award, for the 

24 purpose of obtaining best and final offers. In conducting 

25 ~iscussions, th.ere may be no disclosure of any information 
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aer1ved from proposals submitted by competing offerors. The 

department may require the submission of cost or pricing 

data in connection with an award under this section. 

tTtlli The award must be made to the responsible 

offerer whose proposal is determined in writing to be the 

most advantageous to the state, taking into consideration 

price, including the preference in 18-1-102, and the 

evaluation factors set forth in the request for proposals. 

No other factors or criteria may be used in the evaludtion. 

The contract file shall contain the basis on which the award 

is made." 

NEW SECTION. Section 4. Effective date. [ This act l is 

effective on passage and approval. 

-End-

-8- HB 846 



GOVERNOR'S AMENDMENTS TO 
HOUSE BILL 846 

(REFERENCE COPY, AS AMENDED) 
April 20, 1991 

1. Page 3, line 16. 
Following: "Notice" 
Strike: "MUST" 
Insert: "may" 

2. Page 7, lines 4 through 12. 
Following: "award" 
Strike: remainder of line 4 through "employees" one line 12 
Renumber: subsequent sections 
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AN ACT TO ALLOW PUBLIC INSPECTION OF COMPETITIVE SEALED BIDS AND 

PROPOSALS FOR THE PRIVATIZATION OF STATE SERVICES WHEN THE BIDS OR 

PROPOSALS ARE OPENED; AMENDING SECTIONS 18-4-301 AND 18-4-303, 

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE, 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 18-4-301, MCA, is amended to read: 

•18-4-301. Definitions. As used in this part, the following 

definitions apply: 

(1) "Cost-reimbursement contract" means a contract under 

which a contractor is reimbursed for costs which are allowable and 

allocable in accordance with the contract terms and the provisions 

of this chapter, and a fee, if any. 

(2) "Displacement" means the layoff, demotion, or involuntary 

transfer of a state employee. The term does not include changes in 

shift or days off or reassignment to other positions within the 

same class and at the same general location. 

titill "Established catalog price" means the price included 

in a catalog, price list, schedule, or other form that: 

(a) is regularly maintained by a manufacturer or contractor; 

lb) is either published or otherwise available for inspection 

by customers; and 

(c) states prices at which sales are currently or were last 

made to a significant number of any category of buyers or buyers 

constituting the general buying public for the supplies or 

~.,,. ,.,,.a.,•• ,....,. 

HB 0846 

services involved. 

t3till "Invitation for bids" means all documents, whether 

attached or incorporated by refe_rence, utilized for soliciting 

bids. 

t4t_ill 11 Office supply" means an item included under the 

office supply commodity class codes maintained by the department. 

tStill "Purchase description'' means the words used in a 

solicitation to describe the supplies or services to be purchased 

and includes specifications attached to or made 

solicitation. 

a part of the 

t6t11.l "Request for proposals" means all documents, whether 

attached or incorporated by reference, utilized for soliciting 

proposals. 

the 

tTtill "Responsible bidder or offerer" means a person who has 

capability in all respects to perform fully the contract 

requirements and the integrity and reliability which will assure 

good faith performance. 

t8till 11 Responsive bidder" means a person who has submitted a 

bid which conforms 1n all material respects to the invitation for 

bids. 

t9ti!.Q.l "Term contract" means a contract in which supplies or 

services are purchased at a predetermined unit price for a 

specific period of time." 

Section 2. Section 18-4-303, MCA, is amended to read: 

"18-4-303. Competitive sealed bidding. (1) An invitation for 

-2- HB 846 

CONTAINS CLERICAL CORRECTIONS 



HB 0846 

bids must be issued and must include a purchase description and 

conditions applicable to the procurement. 

(2) Adequate public notice of the invitation far bids must be 

given a reasonable time prior to the date set forth therein for 

the opening of bids, in accordance with rules adopted by the 

department. Notice may include publication in a newspaper of 

general circulation at a reasonable time prior to bid opening. 

(3) Bids must be opened publicly in the presence of one or 

more witnesses at the time and place designated in the invitation 

for bids. Each bidder has the right to be present, either in 

person or by agent, when the bids are opened and has the right to 

examine and inspect all bids. The amount of each bid and such 

other relevant information as may be specified by [Ule, together 

with the name of each bidder, must be recorded. The record must be 

open to public inspection. After the time of award, all bids and 

bid documents must be open to public inspection in accordance with 

the provisions of 2-6-102 and are subject to the requirements of 

subsection (4). 

(4) Bids must be available for public inspection when the 

bids are opened if: 

(a) the invitation for bids is issued by a state agency to 

contract with the private sector to provide services currently 

conducted by state employees; and 

(b) acceptance of bids would result in the displacement of 

five or more state em.2!.E.I,ees. 

-]- HB 846 

,, 

HB 0846 

t4tffi Bids must be unconditionally accepted without 

alteration or correction, except as authorized in this chapter. 

Bids must be evaluated based on the requirements set forth in the 

invitation for bids, which may include criteria to determine 

acceptability, such as inspection, testing, quality, workmanship, 

delivery, and suitability for a particular purpose. Those criteria 

that will affect the bid price and be considered in evaluation for 

award must be objectively meas~rable, such as discounts, 

transportation costs, and total or lite-cycle costs. The 

invitation for bids shall set forth the evaluation criteria to be 

used. Only criteria set forth in the invitation for bids may be 

used in bid evaluation. 

t5till_ Correction or withdrawal of inadvertently erroneous 

bids, before or after award, or cancellation of awards or 

contracts based on such bid mistakes may be permitted in 

accordance with rules adopted by the department. After bid opening 

no changes in bid prices or other provisions of bids prejudicial 

to the interest of the state or fair competition may be permitted. 

Except as otherwise provided by rule, all decisions to permit the 

correction or withdrawal of bids or to cancel awards or contracts 

based on bid mistakes must be supported by a written determination 

made by the department. 

f6till The contract must be awarded with reasonable 

promptness by written notice to the lowest responsible and 

responsive bidder whose bid meets the requirements and criteria 

-4- HB 846 
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set forth in the invitation for bids, including the preferences 

established by Title 18, chapter l, part l. If all bids exceed 

available funds as certified by the appropriate fiscal officer and 

the low responsive and responsible bid does not exceed such :unds 

by more than 5%, the director or the head of a purchasing agency 

is authorized, in situations where time or economic considerations 

preclude resolicitation 

adjustment of the bid 

of a reduced scope, to 

price, including changes 

negotiate an 

in the bid 

requirements, with the low responsive and responsible bidder in 

order to bring the bid within the amount of available funds. 

t1ti..!l When it is considered impractical to initially prepare 

a purchase description to support an award based on price, an 

invitation for bids may be issued requesting the submission of 

unpriced offers, to be followed by an invitation for bids limited 

to those bidders whose offers have been qualified under the 

criteria set forth in the first solicitation." 

Section 3. Effective date. (This act) is effective on passage 

and approval. 
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HOUSE BILL NO. 846 

INTRODUCED BY MENAHAN, SQUIRES, DRISCOLL 

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW PUBLIC 

INSPECTION OF COMPETITIVE SEALED BIDS AND PROPOSALS FOR THE 

PRIVATIZATION OF STATE SERVICES APTBR WHEN THE BIDS OR 

PROPOSALS ARE OPENED; AMENDING SECTIONS 18-4-301, 18-4-303, 

AND 18-4-304, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 18-4-301, MCA, is amended to read: 

•18-4-301. Definitions. As used in this part, the 

following definitions apply: 

( 1) "Cost-reimbursement contract 11 means a contract 

under which a r.ontractor is reimbursed for costs which are 

allowable and allocable in accordance with the contract 

terms and the provisions of this chapter, and a fee, if any. 

j 2) "Displacement" means the layoff, demotion, or 

involuntary transfer of a state employee. The term does not 

include changes in shift or days off or reassignment to 

other positions within the same class and at the same 

general location. 

titill "Established catalog price" means the price 

included in a catalog, price list, schedule, or other form 
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that: 

(a) is regularly maintained by a manufacturer or 

contractor; 

(b) is either published or otherwise available for 

inspection by customers; and 

(c) states prices at which sales are currently or were 

last made to a significant number of any category of buyers 

or buyers constituting the general buying public for the 

supplies or services involved. 

t-3till "Invitation for bids" means all documents, 

whether attached or incorporated by refecence, utilized for 

soliciting bids. 

t4t.1ll 11 Office supply" means an item included under the 

office supply commodity class codes maintained by the 

department. 

tStfil "Purchase description" means the words used in a 

solicitation to describe the supplies or services to be 

purchased and includes specifications attached to or made a 

part of the solicitation. 

t6tJ..ll "Request for proposals" means all documents, 

whether attached or incorporated by reference, utilized for 

soliciting proposals. 

tTtfil "Responsible bidder or offerer" means a person 

who has the capability in all respects to perform fully the 

contract requirements and the integrity and reliability 
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which will assure good faith performance. 

t9till "Responsive bidder 11 means a person who has 

submitted a bid which conforms in all material respects to 

the invitation for bids. 

t9tl!..Ql "Term contract" means a contract in which 

supplies or services are purchased at a predetermined unit 

price for a specific period of time." 

Section 2. Section 18-4-303, MCA, is amended to read: 

"18-4-303~ Competitive sealed bidding. ( 1) An 

invitation for bids must be issued and must include a 

purchase description and conditions applicable to 

procurement. 

the 

(2) Adequate public notice of the invitation for bids 

must be given a reasonable time prior to the date set forth 

therein for the opening of bids, in accordance with rules 

adopted by the department. Notice may M8S~ ~ include 

publication in a newspaper of general circulation at a 

reasonable time prior to bid opening. 

(3) Bids must be opened publicly in the presence of one 

or more witnesses at the time and place designated in the 

invitation for bids. Each bidder has the right to be 

present, either in person or by agent, when the bids are 

opened and has the right to examine and inspect all bids. 

The amount of each bid and such other relevant information 

as may be specified by rule, together with the name of each 
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bidder, must be recorded. The record must be open to public 

inspection. After the time of award, all bids and bid 

documents must be open to public inspection in accordance 

with the provisions of 2-6-102 and are subject to the 

requirements of subsection (4). 

(4) Bids must be available for public inspection a£~er 

WHEN the bids are opened if: 

(a} the invitation for bids is issued by a state agency 

to contract with the private sector to provide services 

currently conducted by state employees; and 

(b) acceptance of bids would result in the displacement 

of five or more state employees. 

t4till Bids must be unconditionally accepted without 

alteration or correction, except as authorized in this 

chapter. Bids must be evaluated based on the requirements 

set forth in the invitation for bids, which may include 

criteria to determine acceptability, such as inspection, 

testing, quality, workmanship, delivery, and suitability for 

a particular purpose. Those criteria that will affect the 

bid price and be considered in evaluation for award must be 

objectively measurable, such as discounts, transportation 

costs, and total or life-cycle costs. The invitation for 

bids shall set forth the evaluation criteria to be used. 

Only criteria set forth in the invitation for bids may be 

used in bid evaluation. 
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tStfil Correction or withd[awal of inadvertently 

erroneous bids, before or after award, or cancellation of 

awards or contracts based on such bid mistakes may be 

permitted in accordance with rules adopted by the 

department. After bid opening no changes in bid prices or 

other provisions of bids prejudicial to the interest of the 

state or fair competition may be permitted. Except as 

otherwise provided by rule, all decisions to permit the 

correction or withdrawal of bids or to cancel awards or 

contracts based on bid mistakes must be supported by a 

written determination made by the department. 

f6til.l The contract must be awarded with reasonable 

promptness by written notice to the lowest responsible and 

responsive bidder whose bid meets the requirements and 

criteria set forth in the invitation for bids, including the 

preferences established by Title 18, chapter 1, part 1. If 

all bids exceed available funds as certified by the 

appropriate fiscal officer and the low responsive and 

responsible bid does not exceed such funds by more than 5%, 

the director or the head of a purchasing agency is 

authorized, in situations where time or economic 

considerations preclude resolicitation of a reduced scope, 

to negotiate an adjustment of the bid price, including 

changes in the bid requirements, with the low responsive and 

responsible bidder in order to bring the bid within the 
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amount of available funds. 

t~ti!U. When it is considered impractical to initially 

prepare a purchase description to support an award based on 

price, an invitation for bids may be issued requesting the 

submission of unpriced offers, to be followed by an 

invitation for bids limited to those bidders whose offers 

have been qualified under the criteria set forth in the 

first solicitation.•• 

Section 3. Section 18-4-304, MCA, is amended to read: 

"18-4-304. Competitive sealed proposals. (1) When, 

under rules adopted by the department, the director, the 

head of a purchasing agency, or a designee of either officer 

above the level of the procurement officer determines in 

writing that the use of competitive sealed bidding is either 

not practicable or not advantageous to the state, a contract 

may be entered into by competitive sealed proposals. The 

department may provide by rule that it is either not 

practicable or not advantageous to the state to procure 

specified types of supplies and services by competitive 

sealed bidding. 

12) Proposals must be solicited through a request for 

propos.als. 

{3) Adequate public notice of the request for proposals 

must be given in the same manner as provided in 18-4-303{2). 

(4) Proposals must be opened so as to avoid disclosure 
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of contents to competing offerers during the process of 

negotiation. A register of proposals must be prepared in 

accordance with rules adopted by the department and must be 

open for public inspection after contract award and-is 

sttb;eet-to-the-regtt±remente-0£-sttbsect~o"-tSt, 

fSt--Proposa¼e-mttet-be-aYa¼¼ab¼e-for--pttbi±c--insFeetion 

after WHBN ~he-propos8¼s-are-opened-iE~ 

tat--the--proposa¼s--are--so¼icited-by-a-stete-ageney-to 

eontraet--with--the--pri¥ate--seetor--to--pro~ide---se~~¼ees 

ettrrent¼y-eondtteted-by-st~te-empioyees;-and 

tbt--the--proposa¼s--wott¼d-resttlt-in-the-dispiaeement-0£ 

£±ve-or-more-state-emp¼oyees, 

tSt~ The request for proposals must state the 

relative importance of price and other evaluation factors. 

t6tfilill As provided in the request for proposals and 

under rules adopted by the department, discussions may be 

17 conducted with responsible offerors who submit apparently 

18 responsive pcoposals for the purpose of clarification, to 

19 assure full understanding of and responsiveness to the 

20 solicitation requirements. Offerers must be accocded fair 

21 and equal treatment with respect to any opportunity for 

22 discussion and revision of proposals, and such revisions may 

23 be permitted, after submissions and prior to award, for the 

24 purpose of obtaining best and final offers. In conducting 

25 discussions, there may be no disclosure of any information 
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derived from proposals submitted by competing offerers. The 

department may require the submission of cost or pricing 

data in connection with an award under this section. 

t~t±!ii.ll The award must be made to the responsible 

offerer whose proposal is determined in writing to be the 

most advantageous to the state, taking into consideration 

price, including the preference in 18-1-102, and the 

evaluation factors set forth in the request for proposals. 

No other factors or criteria may be used in the evaluation. 

The contract file shall contain the basis on which the award 

is made. 11 

NEW SECTION. Section 4. Effective date. [This act] is 

effective on passage and approval. 

-End-
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