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~QI'-¥' BILL NO.~ 

INTRODUCED BY. :v-~;_,(/ 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE WORKERS' 

COMPENSATION AND OCCUPATIONAL DISEASE ACTS; AMENDING 

SECTIONS 39-71-116, 39-71-123, 39-71-414, 39-71-701, 

39-71-1011, 39-71-702, 39-71-703, 39-71-704, 39-71-741, 

39-71-1013, 39-71-1025, 39-71-1032, 39-72-601, AND 

39-72-602, MCA; REPEALING SECTIONS 39-71-1012, 39-71-1015, 

39-71-1016, 39-71-1017, 39-71-1018, 39-71-1019, 39-71-1023, 

39-71-1024, 39-71-1026, AND 39-71-1033, MCA; AND PROVIDING 

AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-116, MCA, is amended to read: 

•39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

( 1) 11 Administer and pay" includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, and settlement of claims; payment of 

benefits; setting of reserves; furnishing of services and 

facilities; and utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

~n, ,.,.,.,.,, •• counnl 
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{2) "Average weekly wage" means the 

earnings of all employees under covered 
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mean weekly 

employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July 1 of each year. 

(3) "Beneficiary" means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

{d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (3)(a) through (3)(d) of this section, exists); 

and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury {hcwever, such a brother or siste: is a beneficiary 

011ly u11til the age of 18 years and only when no beneficiary, 

-2-
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as defined in subsections (l)(a) through (l)(e) of this 

section, exists). 

( 4) 11 Casual employment•• means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

(5) "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

(6) "Days" 

specified. 

means calendar days, unless otherwise 

{7) "Department" means the department of labor and 

industry. 

(8) "Fiscal year" means the period of time between July 

1 and the succeeding June 30. 

(9) "Insurer" means an employer bound by compensation 

plan No. 1, an insurance company transacting business under 

compensation plan No. 2, the state fund under compensation 

plan No. 3, or the uninsured employers' fund provided for in 

part 5 of this chapter. 

(10) "Invalid" means one who is physically or mentally 

incapacitated. 

(11) "Maximum healing" means the status reached when a 

worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

(12) "Order" means any decision, ruler direction, 

requirement, or standard of the department or any other 
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determination arrived at or decision made by the department. 

( 13) "Payroll 11
, "annual payroll", or "annual payroll for 

the preceding year" means the average annual payroll of the 

employer for the preceding calendar year or, if the employer 

shall not have operated a sufficient or any length of time 

during such calendar year, 12 times the average monthly 

payroll for the current year. However, an estimate may be 

made by the department for any employer starting in business 

if no average payrolls are available. This estimate is to be 

adjusted by additional payment by the employer or refund by 

the department, as the case may act~ally be, on December 31 

of such current year. An employer's payroll must be computed 

by calculating all wages, as defined in 39-71-123, that are 

paid by an employer. 

(14) "Permanent partial disability" means a condition, 

after a worker has reached maximum healing, in which a 

worker: 

{a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-115; and 

(b) is able to return to work in t"e-werker•s-job--poo¼ 

pttrstta"t--eo--one-o£-~fte-epe¼ofls-set-£oreh-¼n-39-T¼-¼9¼~-bttC 

~tt££ers-impa¼rfflefle--or--pareiai--wage--¼oss,--or--he~ft ~ 

capacity but the physical restriction impairs the worker's 

ability to work. 

(15) ''Permanent total disability'' means a condition 

-4-
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resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker ±s-nnab¼e 

Co-retttrn-ee-werk-tn-ehe-worker~s-job-peo¼-a£~er--exhettsttftg 

~½½--opeions--set--£erth--¼ft--39-7l-l8l% has no reasonable 

p:.:c...s2ect of physically performing regular em~rnent. 

Regular employment means work an a recurring basis performed 

for remuneration in a trade, business, profession, or other 

occupation in this state. Lack of immediate job openings is 

not a factor to be considered in determining if a worker is 

permanently totally disabled. 

(16) The term "physician'' includes "surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

(17) The 11 plant of the employer" includes the place of 

business of a third person while the employer has access to 

or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

(18) 11 Public corporation" means the state or any county, 

municipal corporation, school district, city, city under 

commission form of government or special charter, town, or 

village. 

{ 19) ''Reasonably safe place to work." means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 
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(20) 11 Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

( 21) "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

( 22) "Year'', unless otherwise specified, means calendar 

year. 11 

Section 2. Section 39-71-123, MCA, is amended to read: 

"39-71-123. wages defined. (1) "Wages 11 means the gross 

remuneration paid in money, or in a substitute for money, 

for services rendered by an employee. Wages include but are 

not limited to: 

(a) commissions, bonuses, and remuneration at the 

regular hourly rate for overtime work, holidays, vacations, 

and sickness periods: 

(b) board, lodging, rent, or housing if it constitutes 

a part of the employee's remuneration and is based on its 

actual value; and 

(c) payments made to an employee on any basis other 

than time worked, including but not limited to piecework, an 

incentive plan, or profit-sharing arrangemen~. 

(2) Wages do not include: 

-6-
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allowances for meals, lodging, 

(b) special rewards for 

discovery; 
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expense reimbursements or 

travel, and subsistence; 

individual invention or 

(c) tips and other gratuities received by the employee 

in excess of those documented to the employer for tax 

purposes; 

(d} contributions made by the employer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid. 

(3) For compensation benefit purposes, the average 

actual earnings for the four pay periods immediately 

preceding the injury are the employee's wages, except if: 

(a) the term of employment for the same employer is 

less than four pay periods, in which case the employee's 

wages are the hourly rate times the number of hours in a 

week for which the employee was hired to work; or 

(b) for good cause shown by the claimant, the use of 

the four pay periods does not accurately reflect the 

claimant's employment history with the employer, in which 

case the insurer may use additional pay periods. 

(4) (a) For the purpose of calculating compensation 

benefits for an employee working concurrent employments, the 

average actual wages must be calculated as provided in 

-7-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1411/01 

subsection (3). 

(b) The compensation benefits for a covered volunteer 

must be based on the average actual wages in his regular 

employment, except self-employment as a sole proprietor or 

partner who elected not to be covered, from which he is 

disabled by the injury incurred. 

(c) The compensation benefits for an employee working 

at two or more concurrent remunerated employments must be 

based on the aggregate of average actual wages of all 

employments, except self-employment as a sole proprietor or 

partner who elected not to be covered, from which the 

employee is disabled by the injury incurred. 

ill If an injured worker is engaged in self-employment 

subsequent to an injury, earnings from self-employment are 

considered wages as defined in subsection (1) for purposes 

of determining entitlement to temporary total disability 

benefits. If a self-employed worker is entitled to temporary 

total disability benefits and continues to receive 

self-employment income, temporary total diB.Jbility benefits 

must be reduced by an amount equal to _two-t~~rds of the 

self-employment income." 

Section 3. Section 39-71-414, MCA, is amended to read: 

"39-71-414. Subrogation. (1) If an action is prosecuted 

as provided foe in 39-71-412 or 39-71-413 and except as 

otherwise provided in this section, the insurer is entitled 

-a-
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to subrogation for all compensation and benefits paid or to 

be paid under the Workers' Compensation Act. The insurer's 

right of subrogation is a first lien on the claim, judgment, 

or recovery. 

(2} (a) If the injured employee intends to institute 

the third party action, he shall give the insurer reasonable 

notice of his intention to institute the action. 

{b) The injured employee may request that the insurer 

pay a proportionate share of the reasonable cost of the 

action, including attorneys' fees. 

(c) The insurer may elect not to participate in the 

cost of the action. If this election is made, the insurer 

waives 50% of its subrogation rights granted by this 

section. 

(d) If the injured employee or the employee's personal 

representative institutes the action, the employee is 

entitled to at least one-third of the amount recovered by 

judgment or settlement less a proportionate share of 

reasonable costs, including attorneys' fees, if the amount 

of recovery is insufficient to provide the employee with 

that amount after payment of subrogation. 

(3) if an injured employee refuses or fails to 

institute the third party action within 1 year from the date 

of injury, the insurer may institute the action in the name 

of the employee and for the employee's benefit or that of 
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the employee's personal representative. If the insurer 

institutes the action, it shall pay to the employee any 

amount received by judgment or settlement which is in excess 

of the amounts paid or to be paid under the Workers' 

Compensation Act after the insurer•s reasonable costs, 

including attorneys' fees for prosecuting the action, have 

been deducted from the recovery. 

(4) An insurer may enter into compromise agreements in 

settlement of subrogation rights. 

(5) If the amount of compensation and other benefits 

payable under the Workers' Compensation Act have not been 

fully determined at the time the employee, the employee•s 

heirs or personal representatives, or the insurer have 

settled in any manner the action as provided for in this 

section, the department shall determine what proportion of 

the settlement shall be allocated under subrogation. The 

department's determination may be appealed to the workers' 

compensation judge. 

(6} (a) The insurer is entitled to full subrogation 

rights under this section, even though the claimant is able 

to demonstrate damages in excess of the workers' 

compensation benefits and the third-party recovery combined. 

The insurer may subrogate against the entire settlement or 

award ot a third party claim brought by the claimant or his 

personal representative, without regard to the nature of the 

-10-
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damages. 

(b) If no survival action exists and the parties reach 

a settlement of a wrongful death claim without apportionment 

of damages by a court or jury, the insurer may subrogate 

against the entire settlement amount, without regard to the 

parties' apportionment of the damages, unless the insurer is 

a party to the settlement agreement. 

(7) Regardless of whether the amount of compensation 

and other benefits payable have been fully determined, the 

insurer and the claimant may stipulate the proportion of the 

third-party settlement to be allocated under subrogation. 

Upon review and approval by the department, the agreement 

constitutes a comE_romise settlement of the issue of 

subrogation and may not be reopened by the department or by 

an.1, court," 

Section 4. Section 39-71-701, MCA, is amended to read: 

~39-71-701. Compensation for temporary total 

disability. {l) Subject to the limitation in 39-71-736, a 

worker is eligible for temporacy total disability benefits 

when the worker suffers a total loss of wages as a result of 

an injury and until the worker reaches maximum healing. 

(2) The determination of temporary total disability 

must be supported by a preponderance of medical evidence. 

(3) Weekly compensation benefits for injury producing 

temporary total disability shall be 66 2/3% of the wages 
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received at the time of the injury. The maximum weekly 

compensation benefits may not exceed the state's average 

weekly wage at the time of injury. Temporary total 

disability benefits must be paid for the duration of the 

worker's temporary disability. How~ve__f_.!_ if a worker is 

released by the treating physician to the sam~ a madifieC., 

or an alternate e:osition that is available to the worker 

with the same emEloyer with a wage e9uivalent to or hi51her 

than the wage at the time of injury, the worker is no longer 

eligible for tem2orary total disabiliti be~efits even though 

the worker has not reached maximum healing. A worker is 

again entitled to temporary total benefits if for any reason 

the job is no longer available to the worker and he 

continues to be temporarily totally disabled. The weekly 

benefit amount may not be adjusted for cost of living as 

provided in 39-71-702(5). 

(4) In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 

payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for such week, which amount is to 

be calculated from the date of the disability social 

security entitlement. 

(5) Notwithstanding subsection (3), beginning July 1, 
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1987, through June 30, 1991, weekly compensation benefits 

for temporary total disability may not exceed the state's 

average weekly wage of $299 established July 1, 1986." 

Section 5. Section 39-71-702, MCA, is amended to read: 

"39-71-702. Compensation for permanent total 

disability. {l} If a worker is no longer temporarily totally 

disabled and is unable to return to work due to injury, the 

worker is eligible for permanent total disability benefits. 

At--an-~ft~ttre~~s-req~es~,-an-e~aittat~oft-ef-a¼i-options-ttnder 

39-ii-¼9lZ-~tt~~-be-made-befo~e--pe~manen~--te~eT--et98e¼i¼~y 

stae~s--¼~--determ¼ned. Permanent total disability benefits 

must be paid for the duration of the worker's permanent 

total disability, subject to 39-71-710 eftd-39-~l-l8i6. 

{2) The determination of permanent total disability 

must be supported by a preponderance of medical evidence. 

(3) Weekly compensation benefits for an injury 

resulting in permanent total disability shall be 66 2/3% of 

the wages received at the time of the injury. The maximum 

weekly compensation benefits shall not exceed the state 1 s 

average weekly wage at the time of injury. 

(4) in cases where it is determined 'that periodic 

disability benefits granted by the Social Security Act are 

payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zeLo, by an 

amount equal, as nearly as practical, to one-half the 
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federal periodic benefits for such week, which amount is to 

be calculated from the date of the disability social 

security entitlement. 

{5) A workec's benefit amount must be adjusted for a 

cost-of-living increase on the next July 1 after 104 weeks 

of pecmanent total disability benefits have been paid and on 

each succeeding July 1. A worker may not receive more than 

10 such adjustments. The adjustment must be the percentage 

increase, if any, in the state's average weekly wage as 

adopted by the depactment over the state's average weekly 

wage adopted for the previous year or 3\, whichever is less. 

(6) Notwithstanding subsection {3), beginning July l, 

1987, through June 30, 1991, the maximum weekly compensation 

benefits for permanent total disability may not exceed the 

state's average weekly wage of $299 established July 1, 

1986." 

Section 6. Section 39-71-703, MCA, is amended to read: 

"39-71-703. Compensation for permanent partial 

disability ----±mpa±rment--awards-9nd-wage-stt~p¼ements. tXt 

~he-eenef±ts-a~a±½ab½e-for-permanent-pare~a¼-disa~i¼tty--are 

impairment--awards--and--wage--sttpp½emen~s~-A-wo~~er-w"e-~a~ 

re~e~ed-me~ifflnm-heai±n9-and-±~-noe--el±9±b±e--£0~--pe~fflanen~ 

t~~~i-di~abi±ity-bene£±e~-btl~-who-nas-a-med±ea~ly-determined 

phr~~e~¼--~e~~~ietien--a~--a-~estt½t-0£-a-werk-~e±ateO-injtt~y 

ffl6y-be-~it9ib¼e-for-a~-±fflpeirment-award-cnd-wa9e--~ttpp½ement 
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beftefits-as-fo¼¼ows~ 

tat--~he--£o¼¼owing--preeedttre--mttst--be-foliowed-for-an 

impairment-ewerd~ 

tit--Eeeh-pereefttage-point-0£-impatrmen~-±s--eompensated 

±n--an--amoun~--eqtta¼--to-5-weeks-times-66-if3%-o£-the-wages 

reeei¥ed-at-the-time-o£-the-±n;ary,--subjeet--to--a--ftte:x±mttm 

compensat±on--rate-o£-one-ha¼£-o£-the-state~s-average-week¼y 

wage-at-the-time-of-±n;ttrY• 

tiit-Wheft--a--vor~er---reaehes---maximttm---hea¼ing,---an 

impa±rment--ratin~--is-rendered-by-one-or-more-pkys±e±ans-as 

pro~ided-£or-±n-39-T¼-Ti¼~-tmpa±rment-benefits--are--payab¼e 

be9inning-the-date-0£-maximttm-hea¼±ng~ 

tiiit-An--impa±rment--award-may-be-pa±d-b±wee~¼y-or-i"-a 

¼ttmp-sam,-at-the-dteeret¼en-of-the-wor~er,--bttmp--sttms--pa±d 

for--±mpa±rments--are--net--sttbjeet--to-the-reqtt±rements-set 

forth-±n-~9-7¼-74¼ 7 -e~eept--that--¼ump-sam--eonverstone--for 

benef±ts--net-aeeraed-may-be-reritteed-to-present-~a¼tte-at-the 

rate-set-~orth-by-the-department-in-39-Ti-T4it5t7 

t~•t-ii-a-wor~er-beeomes-e¼%9%b¼e--for--permanent--totai 

d±sab±¼±ty--bener±ts,--the--±nsarer-may-reeover-any-½ttmp-sttm 

advanee-pa±d-to~a-c¼a±mant-for-±mpa±rment,-as-set--rorth--±n 

39-7¼-T4¼t5to--Sueh--right--of--reeovery--does--not-app¼y-~o 

¼ttmp-sttm-benef±ts-pa¼d-£or-the-per±od--prior--to--e¼a±mant~s 

e¼ig¼b±iity-ro~-permanent-tota¼-d¼sab±i~ty-benef±teo 

t•t--i£---e---wor~er---sa£ters---addtt±onai--±n;ttry,--an 
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¼mpa¼rment-awa~d-payabie-£or-ehe-a0d¼t¼ona½-¼n;tt~y--mttst--be 

redtteed---by--the--amoa~t--0£--a--prev±otts--ewar~--pa¼d--for 

¼mpairmene-to-the-same-~±te-on-the-body. 

tbt--~he-£ol½ow¼ng-proeedttre-mttst-be-£o¼¼owed-£or-a-wa9e 

ettpp¼ement~ 

t±t--A-wor~er-mttst-be--eompensaeed--±n--wee~¼y--benefits 

eqttal--to--66-if3%--o£--the--C±E£erenee-betwee"-the-wer~er~s 

aeetta¼-wages-reeeived-at-the-t±me--0£--the--¼"jttry--and--t~e 

wa9es--the--wor~er--ie-qtta¼±f¼ed-to-earn-±n-~he-wor~er~e-job 

poo¼,-sabjeet-to-a-max±mttm-eompe"sat¼on-rate-o£-one-ha¼£-the 

etateis-avera9e-wee~±y-va9e-at-the-t±me-0£-±n;ttry• 

t±it-E¼ig¼b±¼±ty-fo~-wage-~appiement-be"e£ite-beg±ns--at 

max±mttm--heaT±ng--and--term±nates--at--the-exp¼ration-of-599 

wee~s-mintts--ehe--namber--of--wee~s--for--wh±eh--a--wor~er~e 

±mpa±rment---award--±s--payab¼e,--sabjeet--to--39-T½-~%9.--A 

wor~eris-fai¼are-to-sttstain-a-wage--Yose--eompensab¼e--ttnder 

sabeeet¼on---t¼ttbttit---Ooe~---no~--extene--the--per~od--of 

e±i9±ei¼±tyT-However,--±f--e--werker--beeomee--e¼tg±b~e--for 

temperary--te~a¼--d±sab±±±ey,-permanent-tota±-disabi¼iCy7-or 

total--rehabil±tet±on--benef¼ts---after---reaefting---max±mttm 

hea¼ing7-Che-elig±biiity-peried-£or-wage-sttpplement-bener±cs 

±e--extended-by-any-per±od-for-wh±e~-a-wor~er-±s-eempensated 

by-tho~e-beneE±ts-arter-reaehing-maximttm-heal¼ng• 

tz+--~he-determinatien-or-permenent--pareial--d±~6bi¼ity 

mtts~-be-ettpported-by-a-preponderanee-o~-med±eal-ev±Oeneeo 
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t3t--Notwitftstandin9--sabseetien--trt,-beg±nnin9-do¼y-½, 

¼9BT,-tftrettqft-attne-36,-¼99¼7-the-max±mum-wee~¼y-eem~ensation 

bener±ts-to~-~e~Mttnent-~artiai--d±sabi½±ty--may--not--exeeed 

$¼49.se,--wftieh--is-one-ha¼E-t~e-~tate~~-a~eeage-week~y-wage 

e~t~b¼±9hed-dtt¼y-¼;-¼986o 

(1) If an injured worker suffers a permanent partial 

disability and is no longer entitled to temporary total or 

permanent total disability benefits, the worker is entitled 

to a permanent partial disability award. 

(2) The permanent partial disability award must be 

arrived at by multiplying the percentage arrived at through 

the calculation provided in subsection (3) by 350 weeks. 

(3) An award granted an injured worker may not exceed a 

permanent partial disability rating of 100%. The criteria 

for the rating of disability must be calculated using the 

medical impairment rating as determined by the latest 

edition of the American medical association Guides to the 

Evaluation of Permanent Impairment. The percentage to be 

used in subsection (2) must be determined by adding the 

following applicable percentages: 

~if the claimant is 30 years of age or younger at 

the time 0f injury, 0%; if the claimant is over 30 years of 

age but under 56 years of age at the time of injury, 3%; and 

if the claimant is 56 years of age or older at the time of 

injury, ~%; 
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(b) for a worker who has completed less than 9 years of 

education, 5%; for a worker who has completed 9 through 12 

years of education or who has received a .9.raduate 

equivalency diploma, 3%; for a worker who has completed more 

than 12 years of education, 0%; 

(c} if a worker has no wage loss as a result of the 

industrial injury, 0%; if a worker has an actual wage loss 

of $2 or less an hour as a result of the industrial injury, 

10%; if a worker has an actual wage loss of more than $2 an 

hour as a result of the industrial injury, 201; and 

(d) if a worker, at the time of the injury, was 

performing heavy labor activity and after the injury the 

worker can perform gnly light or sedentary labor activity, 

20%; if a worker, at the time of injury, was performing 

heavy labor activity and after the injury the worker can 

perform only medium labor activity, 15%; if a worker was 

performing medium labor activity at the time of the injury 

and after the injury the worker can perform only light or 

sedentary labor activity, 10%. 

(4} The weekly benefit rate for permanent partial 

disability is 66 2/3% of the wages received at the time of 

injury, but the rate may not exceed one-half the state's 

average weekly wage. The weekly benefit amount established 

for ~1 __ injured worker may not be changed by a subsequent 

adjustment in the state's average weekly wage for future 
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fiscal years. 

(5) If a worker suffers a subsequent compensable injury 

to the same part of the body, the award payable far the 

subsequent injury must be reduced by the amount paid for the 

previous injury. 

(6) As used in the section: 

(a) ''Heavy labor activity'' means the ability to lift 

over 50 pounds occasionally or up to 50 pounds frequently; 

~ "Medium labor act;_~ity" means the ability to lift 

up to 50 pounds occasionally or up to 25 pounds frequently: 

(c) "Light labor activity" means the ability to lift up 

to 25 pounds occasionally or up to 10 pounds frequently; and 

(d) "Sedentary labor activity" means the ability to 

lift up to 10 pounds occasionally or up to 5 pounds 

frequently .. " 

Section 7. Section 39-71-704, MCA, is amended to read: 

•]9-71-704. Payment of medical, hospital, and related 

services fee schedules and hospital rates. ( 1) In 

addition to the compensation provided by this chapter and as 

an additional benefit separate and apart from compensation, 

the following must be furnished: 

(a) After the happening of the injury and subject to 

the E:rovisions of subsection ( l !(dl' the insurer shall 

furnish, without limitation as to length of time or dollar 

amount, reasonable services by a physician or surgeon, 
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reasonable hospital services and medicines when needed, and 

such other treatment as may be approved by the department 

for the injuries sustained. 

(b) The insurer shall replace or repair prescription 

eyeglasses, prescription contact lenses, prescription 

hearing aids, and dentures that are damaged or lost as a 

result of an injury, as defined in 39-71-119, arising out of 

and in the course of employment. 

(c) The insurer shall reimburse a worker for reasonable 

travel expenses incurred in travel co a medical provider for 

treatment of an injury pursuant to rules adopted by the 

department. Reimbursement must be at the rates allowed for 

reimbursement of travel by state employees. 

(d) Except for the repair or reE,lacement of a 

prosthesis furnished as a result of an industrial injury, 

the benefits provided for in this section terminate when 

they are not used for a period of 60 consecutive months. 

(2) A relative value fee schedule for medical, 

chiropr.actic, and paramedical services proviued for in this 

chapter, excluding hospital services, must be established 

annually by the department and become effective in January 

of each year. The maximum fee schedule must be adopted as a 

relative value fee schedule of medical, chiropractic, and 

pararnedica~ services, with unit values to indicate the 

relative relationship within each grouping of specialties. 
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Medical fees must be based on the median fees as billed to 

the state fund during the year preceding the adoption of the 

schedule. The state fund shall report fees billed in the 

form and at the times required by the department. The 

dEpartment shall adopt rules establishing relative unit 

values, groups of specialties, the procedures insurers must 

use to pay for services under the schedule, and the method 

of determining the median of billed medical fees. These 

rules must be modeled on the 1974 revision of the 1969 

California Relative Value Studies. 

(3) Beginning January 1, 1988, the department shall 

establish rates for hospital services necessary for the 

treatment of injured workers. Approved rates must be in 

effect for a period of 12 months from the date of approval. 

The department may coordinate this ratesetting function with 

other public agencies that have similar responsibilities. 

(4) Notwithstanding subsection {2), beginning January 

1, 1988, through December 31, 1991, the maximum fees payable 

by insurers must be limited to the relative value fee 

schedule established in January 1987. Notwithstanding 

subsectio~ (3), beginning January 1, 1988, through December 

31, 1991, the hospital rates payable by insurers must be 

limited to those set in January 1988. After December 31, 

1991, the percentage increase in medical costs payable under 

this chapter may not exceed the annual percentage increase 

-21-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1411/01 

in the state's average weekly wage as defined in 39-71-116." 

Section 8. Section 39-71-741, MCA, is amended to read: 

"39-71-741. Com.promise settlements, and lump-sum 

payments,--and--ittmp-sttm--eftva~ee-paymen~s. (1) (a) Benefits 

may be converted in whole to a lump sum: 

(i} if a claimant and an insurer dispute the initial 

compensability of an injury; and 

(ii) if the claimant and insurer agree to a settlement. 

(b) The agreement is subject to department approval. 

thl.s The department may disapprove an agreement under 

section only if there is not a reasonable dispute over 

compensability .. 

(c) Upon approval, the agreement constitutes a 

compromise and release settlement and may not be reopened by 

the department or-by-any-eottrt. 

tdt--~he-pa~t~e~~-£a~ittre-to-reaeh-an-aqreement-±s-not-a 

dtspttte-ever-wh¼~n-~-mediator-or-the--wer~ers~--eempe"sa~ion 

eourt-has-;~rtsdtet±ono 

(2) {a) If an insurer has accepted initial liability 

for an injury, permanent-total-and permanent partial wage 

5app¼eme"~ disability benefits may be converted in whole or 

in~ to a lump-sum payment. 

tbt--~he-eon~e~~~on-may--be--made--oniy--ttpon--ag~eeffle"e 

~e~w~en-a-e½aim~~~-ttnd-en-±n~urer7 

tet.LlLl_ ~he A11 agreement is subject to department 

-22-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1411/01 

approval. The department may appro~e-an-agreeme~t-±£~ 

t±t--there-is-a-reasenab¼e-d¼spttte-eoneefning-the-emottnt 

0£-t~e-¼nsttreris-£tttttre-%%ab±¼ity-or-eene£its7-or 

t±¼t-~he-amettnt-0£-the-~nsttrer~s-pre;eeted-linb±~¼ty--~s 

rea~eneb¼y---eerta¼n---and--the--sett¼ement--amett~t--±e--not 

s~bstantia¼¼y-leee-~han-the-preeent-~a¼tte-er--the--insttrer~s 

±±ability disapprove an agreement only if the department 

determines that the settlement amount is inadequate. If 

disapproved, the department shall set forth in detail the 

reasons for disapproval. 

fdt--~he-parties•-£a±¼ttre-~o-~eaeh-agreement--±s--not--a 

disptt~e--e•er--whieh-a-med±ator-er-the-werkersi-eompenset±on 

eourt-ftes-;ttr±sdiet±onT 

tet1£1 Upon approval, the agreement constitutes a 

compromise and release settlement and may not be reopened by 

the department or-by-any-eottrt. 

f3t--tst-Permeftent--pert±e¼-wage-~ttpp¼ement-benei±ts-mey 

be-eonverted-±n-pert-to-e-¼ttmp-sum-edvenee~ 

tbt--~he-eonvers±on-mey--be--made--on¼y--ttpon--sgreeme11~ 

between-e-e¼a±mant-end-en-insttrerT 

tet--~he--egreement--±s--sttbjeet-to-department-appro•a%~ 

~fte-depa:rtment-may--epproYe--an--egreement--±E--tfte--pert±es 

demonstrete-thet-the-e¼a±ment-has-£±nane±e¼-need-that~ 

t±t--reiates-te-tne-neees~¼t±es-0£-~tfe-er-~e±ates-~o-en 

oeettmttlet½en-oE-debt-~nettrred-pr±or-te-~n;ttry~-end 
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t±±t-ar±ses--sttbsequent--te-t"e-dete-e~-±njary-or-a~±ses 

beeaase-0£-redtteed-±neome-es-e-resttlt-ef-the-±n;~ry• 

tdt--~he-par~¼eeL-£s¼%~re-to-reaeh-aft-a~reemen~-¼s-"ot-o 

d~~~tt~e-over-which-a-ffled¼ator-er-ehe--workers~--eempenee~¼en 

eottrt-"ae-;ttr±sd¼etion~ 

(d) A lump-sum payment of permanent partial disability 

benefits approved by the department or granted by the court 

must be _p_aid. 

t4tJ1.l Permanent total disability benefits may be 

converted in whole or in part to a lttmp-sttm--edvenee lum_12 

sum. The total of all lump-sum ad~onec payments to a 

claimant may not exceed $20,000. A conversion may be made 

only upon the written application of the injured worker with 

the concurrence of the insurer. Approval of the lump-sum 

advenee payment rests in the discretion of th~ department~ 

The approval or award of a lump-sum advanee payment by the 

department or court must De the exception. rt may be given 

only if the worker has demonstrated financi~l ~eed that: 

(a) relates to: 

(i) the necessities of life; 

(ii) an accumulation of debt incurrea prior to the 

injury; or 

(iii) a self-employment venture es---~et---£e~~h---±~ 

~9-~±-±6%6;--ana that -~~C:2nsidered feasible under criteria 

set forth by the department; or 
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(b) arises subsequent to the date of injury or arises 

because of reduced income as a result of the injury. 

(4) Any lu~p-sum conversion of benefits under this 

section must be converted to present value using the rate 

prescribed under subsection (5){b). 

( 5 l (a) An insurer may recoup any lump-sum adTanee 

payment amortized at the rate established by the department, 

prorated biweekly over the projected duration of the 

compensation period. 

(b) The rate adopted by the department must be based on 

the average rate for United States 10-year treasury bills in 

the previous calendar year, rounded to the nearest whole 

number. 

(C) If the projected compensation period is the 

claimant's lifetime, the life expectancy must be determined 

by using 

published 

the most recent table of life expectancy as 

by 

statistics. 

( 6) 

section!. 

'!'fte 

the 

the United States national center for health 

Subject to the other E_rovisions of this 

department has full power, authority, and 

jurisdiction under subsection (1) to allow, approve, or 

condition compromise settlements for any type of benefits 

provided for under this chapter or lump-sum adve:ne~~ 

payments agreed to by workers and insurers. All such 

compromise settlements and lump-sum payments are void 
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without the approval of the department. Approval by the 

department must be in writing. The department shall directly 

notify a claimant of a department order approving or denying 

a claimant's compromise or lump-sum payment. 

(7) s~~jeet--to--39-7l-z48l,--a ~ dispute between a 

claimant and an insurer regarding the conversion of biweekly 

payments into a lttmp-s~m-aevaftee-ttnder-stthsee~¼eft-t4t lump 

sum is considered a dispute, for which a mediator and the 

workers' compensation court have jurisdiction to make a 

determination. If an insurer and a claimant agree to a 

compromise and release settlement 

payment but the department disapproves 

parties may request the workers' 

review the department's decision." 

or a lump-sum a~vanee 

the agreement, the 

compensation court to 

Section 9. Section 39-71-1011, MCA, is amended to read: 

RJ9-71-1011. Definitions. As used in this chapter, the 

following definitions apply: 

{l} "Board of rehabilitation certification" means the 

nonprofit, 

a member 

independent, fee-structured organization that is 

of the national commission for health certifying 

agencies and that is established to certify rehabilitation 

practitioners. 

( 2) "Disabled worker 11 means one who has a medically 

determined restriction resulting from a work-related injury 

that precludes the worker from returning to the job the 
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worker held at the time of the injury. 

t3t--A%wW•R•P•U---mean9---aft---±ndiv±etta¼±zed,---written 

rehabi¼itation-pre~ram-prepared-by-tfte-departme"e-er--soeia¼ 

and-rehaei¼¼~a~ion-serv±ee~• 

t4tJ..ll "Rehabilitation benefits 11 means benefits 

provided in 39-71-1003, [section 11], and 39-~¼-¼6i3-th~ettgh 

39-71-1025. 

{4) "Rehabilitation plan" means an individualized plan 

of education, training, or specialized job modification 

designed to assist a disabled worker in acquiring skills or 

aptitudes to return to work. 

(5) "Rehabilitation provider'1 means a rehabilitation 

counselor,--other--than--the--deparement---0£---seeia¼---and 

reha~i¼itation---ser¥iees7 certified by the board for 

rehabilitation certification and designated by the insurer 

to the department. 

(6) "Rehabilitation services" consists of a program of 

evaluation, planning, and delivery of goods and services to 

assist a disabled worker to return to work. 

t~t--tat-uworkeris--;ob-peeiu-means-these-;obs-typ±ea¼ly 

aYei¼ah¼e-~er-whieh-a-wer~er-is-qtta¼¼E¼ed7--eefts¼stenC--w¼Ch 

the--wor~eris--age7--edtteat¼en7--voeatiena¼--exper¼enee--and 

a~eitttde---and---eompaC¼b¼e---with---cne--worker•s--phyeiea¼ 

eapaeities-end-¼~m¼Catiens-as-the--res~¼e--0£--the--worker•s 

tnjttry~-baek-ef-ifflffledtate-;ob-open¼ngs-ts-not-a-faetor-eo-be 
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eon!!lidered:"i'" 

tbt--A---worker•s--job--poo¼--ma7--be--either--¼eea¼--or 

scacewide,-as-£o¼¼ows~ 

tit--a-¼oee¼-job-poo¼-i~-the--job--serviee--o££iee--area 

thaC-ineittdes-the-worker•s-re~tdenee;-nnd 

t±it-ehe-~eatew¼de-job-poe±-i~-the-stnee-e£-Mentarut-." 

Section 10. Section 39-71-1013, MCA, is amended to 

read: 

"39-71-1013. Agreement between worker and insurer 

regarding option. A worker and an insurer may agree ~ha~--an 

option--±n--39-~¼-¼8¼i--±s-~ppropr¼ate-w¼theut-£o¼¼ow¼ng-the 

proeedttres-provided-in-tft±s-pnr~.-Pai¼ttre-eo-reaeh-egreemen~ 

±s-not-a-d¼~pttte-ttnde~-39-~¼-%48¼ to a rehabilitation plan 

and file the agreement with the department." 

NEW SECTION. Section 11. Rehabilitation benefits. ( 1 > 

If, as a result of an injury, an injured worker cannot 

return to the job the worker held at the time of injury, the 

worker is entitled to rehabilit~tion benefits and services 

as provided in subsections (2) through (5). If there is a 

dispute as to whether an injured worker ca·~ return to the 

job the worker held at the time of injury, the insurer shall 

designate a rehabilitation provider tc, evaluate and 

determine whether the worker can return to the job held at 

the time of injury, and if it is determined that he cannot, 

the worker is entitled to rehabilitation benefits and 
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services as provided for in subsections (2) through (5). 

(2) If it is determined that the worker cannot return 

to the job held at the time of injury, a vocational 

assessment must be completed by a rehabilitation provider 

designated by the insurer. The assessment must identify 

potential vocational goals, vocational rehabilitation 

training, and reemployment and wage potential and take into 

consideration the worker's age, education, training, work 

history, and residual physical capacities. 

(3) If it is determined that a worker cannot return to 

the job the worker held at the time of injury, the 

rehabilitation provider shall assist the worker in obtaining 

new employment and the worker must be given up to B weeks of 

weekly benefits at the worker's temporary total disability 

rate while attempting to obtain new employment. If, after 

receiving benefits under this subsection, the worker decides 

tu proceed with a rehabilitation plan, the weeks in which 

benefits were paid under this subsection must be credited 

against the maximum of 104 weeks of rehabilitation benefits 

provided in this section. 

(4) Up to 104 weeks of weekly rehabilitation benefits 

must be ?rovided at the temporary total disability rate 

established for the worker. The number of weeks of benefits 

provided must be stated in a rehabilitation plan filed with 

the department. The benefits must be paid only while the 
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worker is engaged in an approved rehabilitation or 

apprenticeship program or during a reasonable period of time 

while the worker is waiting to begin an approved 

rehabilitation or apprenticeship program. The benefits begin 

when the rehabilitation provider files the plan with the 

department. A worker may not 

biweekly permanent partial 

receive temporary total 

disability benefits 

or 

and 

rehabilitation benefits during the same period of time. The 

insurer may agree to extend rehabilitation benefits beyond 

the 104-week period. 

(5) The rehabilitation provider shall continue to work 

with and assist the injured worker until the rehabilitation 

plan is completed. 

Section 12. Section 39-71-1025, MCA, is amended to 

read: 

•39-71-1025. Auxiliary rehabilitation benefits. In 

addition to benefits otherwise provided in this chapter, 

separate benefits not exceeding a total of $4,000 may be 

paid by the insurer for~ 

t¼t reasonable travel and relocation expenses used to: 

tatw_ search for new employment; 

tbtJ..11_ return to work but in a new location; and 

t~t_ill implement a rehabilitation p~egrem-p~rs~aftC-~o-s 

f±n~±-~~der-of-dete~minatien-by elan that has been filed 

with the department; and 

-.JO-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1411/01 

(4) attend an on-the-job training program. 

trt--reasonabie--pertieipatien--with--an--efflp¼oyer-in-an 

on-~he-;ob-trainir,:g-pregram-." 

Section 13. Section 39-71-1032, MCA, is amended to 

read: 

"39-71-1032. Termination of benefits for noncooperation 

with rehabilitation provider or-the-ftepar~ment-0£-soeia¼-and 

reheb±¼i~a~ion-s~r•±ees -- department hearing and appeal. 

(1) If an insurer believes a worker is refusing unreasonably 

to cooperate with the rehabilitation provider or--the 

depertment--0£--soeia±--and--reha~i¼ita~±on--ser~iees, the 

insurer, with 14 days' notice to the worker and department 

on a form approved by the department, may terminate any 

rehabilitation benefits the worker is receiving under this 

part until the worker cooperates. If the worker is receiving 

wage-~ttpp¼ement rehabilitation benefits, those benefits must 

continue until the department 1 s determination under 

subsection {3) is made. 

(2) The worker may contest:. the insurer 1 s termination of 

benefits by filing a written exception to the department 

within te 20 working days after the date of the 14-day 

notice. The worker or insurer may request a hearing or-the 

before the department may-fte±d-a-hearin~-eft-±e~-ewn--motieft. 

The department shall hold <=! hear inq within 30 days of 

receipt of the request. The department shall issue an order 
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within 38 15 days of the hearing. 

(3) If no exceptions are timely filed or the department 

determines the worker unreasonably refused to cooperate, the 

insurer may terminate wsge-¼ess-sttpp±ement rehabilitation 

benefits the worker is receiving until the worker cooperates 

with the rehabilitation provider. If the worker prevails at 

a hearing before the department, it may award attorney fees 

and costs to the worker under 39-71-612. 

(4) Within t9-werking 30 days after the department 

mails its order to the party's last-known address, a party 

may appeal to the workers' compensation court.~ 

Section 14. Section 39-72-601, MCA, is amended to read: 

"39-72-601. Medical panel. (1) The department shall 

develop a list of physicians to serve on the occupational 

disease medical panel. The list may include physicians 

nominated by the board of medical examiners. A physician on 

the panel must be certified by his specialty board or be 

eligible for certification in the specialty area appropriate 

to the claimant's condition in relation to thie chapter. 

(2) The department ~ an insurer shall select a panel 

physician to examine a claimant, as required. The department 

shall appoint, as required, one member of the panel to be 

the chairman. 11 

Section 15. Sectior: 39-72-602, MCA, is ame:1.ded to read: 

"39-72-602. Insurer may accept liability -- procedure 
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for medical examination when insurer has not accepted 

liability. (1) An insurer may accept liability for a claim 

under this chapter based on information submitted to it by a 

claimant. 

(2) In order to determine the compensability of claims 

under this chapter when an insurer has--fto~---8eeepeed 

¼~ab~¼~ey questions liability and to determine whether the 

claimant is totally disabled and the extent, if any, of 

reduction of benefits pursuant to 39-72-706, the following 

procedure must be followed: 

(a) The department or an insurer with notice to the 

department shall direct the claimant to a member of the 

medical panel for an examination. The panel member shall 

conduct an examination to determine whether the claimant is 

totally disabled and is suffering from an occupational 

disease. The panel member shall submit a report of his 

findings to the department. 

(b) Either the claimant or the insurer may, within 20 

days after the receipt of the report by the first panel 

member, request that the claimant be examined by a second 

panel member. If a second examination is requested, the 

department or an insurer with notice to the department shall 

direct the claimant to a second panel member who shall 

conduct an examination to determine whether he believes the 

claimant is totally disabled and is suffering from an 
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occupational disease and the extent, if any, of reduction of 

benefits pursuant to 39-72-706. The panel member shall 

submit a report of his findings to the department. When a 

second examination has been requested, the reports of the 

examinations shall be submitted to three members of the 

medical panel for review. A medical panel member or the 

panel may, in order to assist the panel member or the panel 

in reaching a conclusion, consult with the claimant's 

attending physician. 

report concerning the 

The three panel members shall issue a 

claimant's physical condition and 

whether the claimant is suffering from an occupational 

disease. 

(c) If a second examination is not requested, the 

department shall issue its order determining whether the 

claimant is entitled to occupational disease benefits based 

on the report of the first examining physician. If a second 

examination is requested, the department shall issue its 

order based on the report of the three members of the 

medical panel. 

{d) For the purpose of reviewing the reports of the 

examinations and issuing the report under subsection (2)(b), 

the three members of the medical panel shall be the two 

members of the panel who examined the claimant and the panel 

chdirman. If the panel chai~~an has examined the claimant, 

the panel chairman shall appoint another member of the 
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l medical panel to be the third member . 11 

2 NEW SECTION. Section 16. Codification instruction. 

3 [Section 11] is intended to be codified as an integral part 

➔ of Title 39, chapter 71, part 20, and the provisions of 

5 Title 39, chapter 71, apply to {section 11]. 

6 NEii SECTION. Section 17. Repealer. Sections 

7 39-71-1012, 39-71-1015, 39-71-1016, 39-71-1017, 39-71-1018, 

8 39-71-1019, 39-71-1023, 39-71-1024, 39-71-1026, and 

9 39-71-1033, MCA, are repealed. 

10 NEW SECTION. Section 18. Effective date. [This act I is 

11 effective July 1, 1991. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0837, as introduced. 

DESCRIPTION__QE PROPOSED LEGISLATION: 

An act revising the workers' compensation and occupational disease act. 

ASSUMPTIONS: 

Department of Labor and Industry (DLI): 
1. Gases and claims established prior to the effective date of the proposed legislation must be treated in accordance with 

the laws in effect at the time the claim is filed; consequently, prior law cases will continue to require administrative 
and other management services. 

2. Funding for the additional services created by the proposed legislation is derived from assessment fees levied on 
workers' compensation insurers and deposited in the industrial accident rehabilitation account established by 39-71-
1004, MCA. 

3. The proposed legislation repeals 39-71-1019, MCA, pertaining to the appeal process. DLI will become responsible for 
appeals. The additional responsibility will require a 1.00 FTE hearings officer at grade 16/step 2. 

4. The proposed legislation repeals the statutes which gives the Department of Social and Rehabilitation Services (SRS) 
jurisdiction over retraining, rehabilitation benefits, and the management of the industrial accident rehabilitation 
account. DLI will implement and manage the provisions of the proposed legislation. The additional duties and 
responsibilities will require a 0.50 FTE program manager at grade 14/step 2. 

Department of Social and Rehabilitation Services (SRS): 
5. Under current law, SRS spends approximately $640,000 per year from the industrial accident rehabilitation (IAR) account 

to rehabilitate injured workers. The funds are used to match federal funds for vocational rehabilitation. 
6. Under the proposed legislation, SRS wi 11 no longer have priority to use the IAR account. All rehabilitation providers 

will have access to the IAR account. SRS will no longer be able to use IAR funds as a guarantee to the state match to 
federal vocational rehabilitation funds. 

7. The proposed legislation amends 39-71-1011(5) to require rehabilitation providers be certified by a board of 
rehabilitation certification. Not all SRS vocational rehabilitation counselors are certified. Therefore, SRS 
eligibility for industrial accident rehabilitation funds will be diminished. 

8. Federal regulations require adequate vocational rehabilitation staff be available to implement the provisions of the 
Vocational Rehabilitation State Plan. Without a reliable funding source, the federal government would withdraw its 
funding. SRS would continue to serve industrially injured clients in the state vocational rehabilitation program by 
using general fund to match the federal funds necessary to continue the program. 

9. Vocational rehabilitation would access about $40,000 in FY92 because of current cases. 

Z-ZI-
(') 

< / ., 
JERRY I. DRJSCOLL, SPONSOR DATE 

Otfire of Budget and Program Planning 
Fisc;d N1)(t" to1 HROt: as inr1-·odu.ced Hl1 'T!'7 



Fiscal Note Request, HB0837. as introduced 
Form BD-15 
Page 2 

FISCAL IMPACT: 
Dept of Labor and Industry: FY 9 
Expenditures: Current Law Proposed Law 
FTE 0.00 1.50 
Personal Services O 46,685 
Operating Expenses O 13,427 

Total 171,684 60,112 
Funding: 
State Special 

Social & Rehab Services: 
Expenditures: 
Benefits and Claims 
Funding: 
General Fund 
State Special 

Total 

General Fund Impact: 

0 

Current Law 
640,000 

0 
640.000 
640,000 

LONG-RANGE EFFECTS OF PROPOSED LEGISI.ATlON; 

60,112 

FY 92 
Proposed Law 

640,000 

600,000 
ti,O LO_OO 

640,000 

Difference 
1.50 

46,685 
13,427 
60,112 

60,112 

Difference 
0 

600,000 
(600,000) 

0 

(600,000) 

FY 93 
Current Law Proposed Law Difference 

0.00 1.50 1.50 
0 46,662 46,662 
Q 13,427 13 427 
0 60,089 60,089 

0 60,089 60,089 

FY 93 
Current Law Proposed Law Difference 

640,000 640,000 0 

0 640,000 640,000 
640,000 0 (640,000) 
640,000 640,000 0 

(640,000) 

1. The fiscal impact of the proposed legislation upon the State Compensation Mutual Insurance Fund cannot be estimated 
without an actuarial evaluation. The State Fund did not have time to perform an actuarial evaluation before the 
mandatory fiscal note submittal date. 

2. If the workers' compensation funds were not replaced with general fund, as assumed in this fiscal note, the SRS 
Vocational Rehabilitation and Visual Services Programs could not exist, and $7 million per year in federal revenue 
would be lost by the state. 

'U:CHNICAL __ NOTES: 

1. The proposed legislation repeals 39-71-1019, MCA, which designates SRS as the exclusive remedy for injured workers 
aggrieved in the receipt of services provided by SRS. Federal requirements state SRS must have exclusive control 
over grievances related to its programs. The proposed legislation may make SRS ineligible to serve any 
industriallv injured clients with workers' compensation funding. 

2. The proposed revisions to the appeal process is unclear. The proposed legislation repeals 39-71-1016, MCA, 
pertaining to rehabilitation panels. What happens to persons injured between 1987 and 1991? 

3. The proposed legislation contains no provisi.ons for the certification of industrially injured workers by DLI for 
vocational rehabilitation services. Certification bv DLI is necessarv before SRS can commence vocational 
rehabilitative services. · · 

4. There appears to be a problem with age. education and other c;atPt;ory formulas us,•d in determining settlements. 
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0837, 2nd Reading Copy. 

DESCRIPTION OE PROPOSED LEGISLATION: 

An act revising the workers' compensation and occupational disease acts. 

ASSUMPTIONS: 

Department of Labor and Industry (DLI): 
1. Cases and claims established prior to the effective date of the proposed legislation must be treated in accordance with 

the laws in effect at the time the claim is filed; consequently, prior law cases will continue to require administrative 
and other management services. 

2. The act will shift the focus of the rehabilitation program from panel analysis and recommendations for rehabilitation to 
dealing with disputes over panel recommendations. This will result in a reduced workload and change in the mix of 
services provided under the program. A reduction from 5.00 FTE to 3.00 FTE will occur with a change in the function of 
the remaining FTE to resolution of disputes. A corresponding reduction in operating costs will occur. 

Department of Social and Rehabilitation Services (SRS): 
3. The act as outlined in the 2nd reading copy will have no fiscal impact on the Department of Social & Rehabilitation 

Services during the 1993 biennium. 

FISCAL IMPACT: 
Dept of Labor and Industry: FY 92 IT 93 
Expenditures: Current Law Proposed Law Difference Current Law Proposed Law Difference 
FTE 5.00 3.00 (2.00) 5.00 3.00 (2.00) 
Personal Services 136,901 82,968 (53,933) 137,969 82,809 (55,160) 
Operating Expenses 47 175 32 192 (14,983) 47 175 32 192 (14,983) 

Total 184,076 115,160 (68,916) 185,144 115,001 (70,143) 
Funding: 
State Special 184,076 115,160 (68,916) 185,144 115,001 (70,143) 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 

1. The fiscal impact of the proposed legislation upon the State Compensation Mutual Insurance Fund cannot be estimated 
without an actuarial evaluation. The State Fund did not have time to perform an actuarial evaluation before the 
mandatory fiscal note submittal date . 

.,--~ ,, 
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ROD SUNDSTED, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

\ . (/ 
/7__ L ,µ_.t--t, \.. -

JERRY L. DRISCOLL. PRIMARY SPONSOR 
cR-Qb-5\ 
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52nd Legislature HB 0837/02 

APPPOVED BY COMMITTEE 
ON LABOR & EMPLOYMENT 
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HOUSE BILL NO. 837 

INTRODUCED BY DRISCOLL 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE WORKERS' 

COMPENSATION AND DISEASE ACTS; AMENDING 

SECTIONS 39-71-116, 

OCCUPATIONAL 

39-i'l-½i3, 39-71-414, 39-1½-T8±, 

39-71-1003, 39-71-702, 39-71-703, 39-71-704, 39-71-741, 

39-71-1011, 39-71-1013, 39-71-1025, AND 

39-Ti-68½,---AHB---39-7z-68i, MCA; REPEALING 

39-71-1032, 

SECTIONS 

39-71-1012, 39-71-1015, 39-71-1016, 39-71-1017, 39-71-1018, 

39-'H-½8½97 39-71-1023, 39-71-1024, 39-71-1026, AND 

39-71-1033, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-116, MCA, is amended to read: 

•]9-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(l) "Administer and pay" includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, and settlement of claims~ payment of 

benefits; setting of reserves; furnishing of services and 

facilities; and utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 
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( 2) 11 Average weekly wage" means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July l of each year. 

( 3) ''Beneficiary" means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under the age of 18 years; 

{c) an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

{e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (3)(a) through (J)(d) of this section, exists); 

and 

(f) a brother or sister under the age of 18 years if 

depe11dent upon the decedent for support at the time of the 

1nj1:ry (however, such a Drcther er 5i~ter is a beneficiary 

0r1ly until the age of 18 years and o~ly when n8 beneficiary, 

-2- HB 837 
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as defined in subsections (3)(a) through (3)(e) of this 

section, exists). 

(4) "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

(5) 11 Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

( 6) 11 Days" 

specified. 

means calendar days, unless otherwise 

( 7) "Department" means the department of labor and 

industry. 

(8) "Fiscal ye-ar" means the period of time between July 

1 and the succeeding June JO. 

(9) 11 Insurer 0 means an employer bound by compensation 

plan No. 1, an insurance company transacting business under 

compensation plan No. 2, the state fund under compensation 

plan No. 3, or the uninsured employers' fund provided for in 

part 5 of this chapter. 

(10) "Invalid" means o.ne who is physically or mentally 

incapacitated. 

(11) "Maximum healing" means the status reached when a 

worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

{ 12) "Order" 

requirement, or 

decision, rule, direction, means any 

standard of the department or any other 
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determination arrived at or decision made by the department. 

( 13) "Payroll", "annual payroll", or "annual payroll for 

the preceding year" means the average annual payroll of the 

employer for the preceding calendar year or, if the employer 

shall not have operated a sufficient or any length of time 

during such calendar year, 12 times the average monthly 

payroll for the current year. However, an estimate may be 

made by the department for any employer starting in business 

if no average payrolls are available. This estimate is to be 

adjusted by additional payment by the employer or refund by 

the department, as the case may actually be, on December 31 

of such current year. An employer 1 s payroll must be computed 

by calculating all wages, as defined in 39-71-123, that are 

paid by an employer. 

( 14) "Permanent 

after a worker has 

worker: 

partial 

reached 

disability'' means a condition, 

maximum healing, in which a 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in the-wor~~rie-jeh--poo¼ 

pttrsttan~--co--one-oE-~fte-options-sec-rorth-in-39-T¼-½&¼i-bat 

~ttffers-±mpa¼rment--or--partia¼--wa~e--¼eser--er--beth ~ 

capacity but the physical restriction impairs the worker's 

ability to work. 

(15) 0 Permanent total disability" means a condition 

-4- ltB 837 
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resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker ±~-ttnable 

to-~@~ttrn-eo-work-in-the-werkeri9-;eb-pee¼-8fte~--exhett9ti~9 

el¼--e~t~one--eet--fortft--in--39-~¼-¼G¼i has no reasonable 

prospect of physically performing re.9.ular em~ment. 

Regular employment means work on a recurring basis performed 

for remuneration in a trade, business, profession, or other 

occupation in this state. Lack of immediate job openings is 

not a factor to be considered in determining if a worker is 

permanently totally disabled, 

(16) The term "physician'' includes ''surgeon'' and in 

either case means one authorized by law to practice his 

profession in this state. 

(17) The "plant of the employer" includes the place of 

business of a third person while the employer has access to 

or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

(18) "Public corporation 11 means the state or any county, 

municipal corporation, school district, city, city under 

commission form of government or special charter, town, or 

village. 

(19) ''Reasonably safe place to work'' means that the 

place of employment has been made as free from danger to the 

life or safety of the employee a~ the nature of the 

employment will reasonably permit. 
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(20) "Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

( 21) "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

(22) "Year", unless otherwise specified, means calendar 

year." 

Se~t±on-%.--sectton-39-ii-i~3,-MeA7 -ts-amended-te-~ead~ 

u39-~%-%ii•--Wages--de£tnedo-t¼t-•Wagesu-means-the-9ross 

remttnerati-on-pa±d-±n-money,-er-i-n-a--9ttest±tttte--for--money, 

~or--servieee-rendered-by-an-empioyee~-Wage9-i-ncittde-bttt-are 

not-¼i-mi-ted-to,:-

tat--eefflftli-ss±ons,--bonttse97--and--refflttnerati-on--at---the 

re9tt¼ar--hettr¼y-ra~e-for-eYert±me-work,-ho¼i-days,-~acati-ons, 

and-si-ekness-per±ods; 

tbt--board,-½odgi-n9,-rent,-or-nott9tng-±r-±t--eoneei-ttttee 

a--part--0£--the-empioyee~~-remttnerati-on-and-is-based-on-i-ts 

ae~tta½-~a½tte;-and 

tet--paymente-made-to-an-empioyee--on--any--bBs±s--other 

than-t±me-worked,-i-neTttd±ng-bttt-not-¼±mi-ted-to-p±eeework,-an 

~ne~n~t~~-ptan,-o~-profit-~h~rin9-~~~aMgem~nt, 

t2t--Wa9~~-de-not-±~e¼~de~ 
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tat--emp¼eyee----~rave¼----expenee---reimbttre~ments---er 

allowanees-fer-meals,-led~ift97-travei7-aftd-subsistenee; 

t bt--•pee:i--a-l- - rewa rda--f o,r- - -±-nd iv i-d.tta ¼- - -in vent ion- - - or 

di!tee,,ery-:­

tet--tips--and-otner-9ratttities-reee±ved-ey-tne-efflp¼eyee 

in-exeess-e£--these--eeettmented--to--tne--emp±oyer--for--tax 

pttrposea-:­

tdt--contr½btttions--made--by--the--employer--to--a-grottp 

insttranee-or-pension-p¼an-:--or 

tet--waeation-or-siek-leave--eenef±ts--~eertted--bttt--not 

pl!llid":' 

t3t--Por--eompensatieft--bene£it--pttr~oses7--the--average 

aetttal---earnings--£or--tfte--fottr--pay--periods--ill'tllled±ately 

preeed±n9-the-¼n;nry-are-the-emp±eyee•s-wa9es,-exeepe-¼r~ 

tet--the-term-o£-empioym-ent-£er--t:he--same--empieyer--¼s 

iess--than--toar--pey--per±ods,-¼n-wn±eh-eese-the-empioyee•~ 

wages-are-ehe-hear¼y-rate-t¼mes-the-nttffleer--or--hottrs--in--a 

week-tor-whieh-t:he-empioy@e-was-h±red-to-wor~~-or 

tbt--ter--goed--eanse--s~own-&y-the-eiaimant,-the-ase-of 

the--fottr--pay--perieds--does--not--eeettrateiy--refi@et--the 

e¼eimant•s-empi~ymeM-h¼sto~y-with-the--elftt'¼oyer7--ifl--whieh 

ease-~he-¼nsarer-mey-t:t-s.e--add±t¼on,s.1:-pay-periods.-

t4t--tat-Por--the--p~rpes~--M--eaieu¼a~iftq-eOfflpensat±on 

bertetits-fot--afl-emp¼oy-e.e-wor~in~-eorlet1•rrent-t!fflp¼oymenes,-the 

e¥erage-aet:-ttai-wages--must-..,..-b4!--e-a¼eo¼at:ed--as--pt"O¥ided--±n 
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sabseet¼en-t3t• 

tbt--~he--eempeftsae¼on--bene£¼~s-£or-a-eevere~-~olttnteer 

ffltte~-be-based-on-t:he-average-aettta¼--wages--¼n--hie--regtt¼ar 

emp%oyment7--exeept--se¼£-emp¼eyment-ae-8-sole-preprie~er-er 

partner-who-e¼eet:ed-net:-to-be--eovered,--£rom--wh±eh--he--te 

d±sab¼ed-by-the-¼njttry-±nearred.-

tet--~he--eompeneatien--benefits-£or-an-empioyee-work±n9 

at-two-or-more-eonet1rren~-remt1nerated--emp¼oymente--mttst--be 

based--on--the--aggregate--e£--average--aettta¼--wagee-e£-a¼l 

emp¼oyments,-exeept-se¼£-empioyment-as-a-eo¼e-propr±eter--er 

partner--who--e¼eeted--not--to--he--eo¥ered7--irom-whieh-the 

emp¼oyee-¼e-disab%ed-by-the-±n;nry-±nettrred.-

tSt--¼f-an-¼njared-wer~er-±e-enga9ed-in--eet£-emp¼oyment: 

sttbseqttent--to--an-±njttry,-earn±nge-£rom-selE-empioyment-are 

eons¼dered-wagee-as-de£ined-in-sabeeet+on-t±t--£or--pttrposes 

0£--determin±ng--e~tit¼ement--t:e--temperary-tot:a¼-dieab*¼ity 

b~nefit~.-T£-a-self-efflp¼oyed-wer~er-ie-~n~it¼ed-to-tempo~ary 

tet~¼--disabi-¼ity--bene~±ts---and---eontintte~---~e---recei~e 

se¼E-emp¼oymen~--ineome,-temporary-teea¼-d±eah±~~ty-benefits 

mttst-~-redtteed-by-an-ame-ttn'C--eqt1al--te--t:wo-third~--0£--the 

:1e¼£-efllJ'¼07fflen-'C-i-ttee-me.-• 

Section 2. Section 39-71-414, MCA, is amended to read: 

0 39-71-414. Sub-rogation .. ( l) If an action is prosecuted 

us provided for in 39-71-412 or 39-71-413 and except as 

otherwise provided in this section, the insurer is entitled 
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to subrogation for all compensation and benefits paid or to 

be paid under the Workers' Compensation Act. The insurer's 

right of subrogation is a first lien on the claim, judgment, 

or recovery. 

(2) (a) If the injured employee intends to institute 

the third party action, he shall give the insurer reasonable 

notice of his intention to institute the action. 

{b) The injured employee may request that the insurer 

pay a proportionate share of the reasonable cost of the 

action, including attorneys' fees. 

(c) The insurer may elect not to participate in the 

cost of the action. If this election is made, the insurer 

waives 50% of its subrogation rights granted by this 

section. 

(d) If the injured employee or the employee's personal 

representative institutes the action, the employee is 

entitled to at least one-third of the amount recovered by 

judgment or settlement less a proportionate share of 

reasonable costs, including attorneys' fees, if the amount 

of recovery is insufficient to provide the employee with 

that amount after payment of subrogation. 

{3) If an injured employee refuses or fails to 

institute the third party action within 1 year from the date 

of injury, the insurer may institute the action in the ~ame 

of the employee and for the employee's benefit or that of 
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personal representative. If the insurer 

action, it shall pay to the employee any 

amount received by judgment or settlement which is in excess 

of the amounts paid or to be paid under the Workers' 

Compensation Act after the insurer's reasonable costs, 

including attorneys' fees for prosecuting the action, have 

been deducted from the recovery. 

{4) An insurer may enter into compromise agreements in 

settlement of subrogation rights. 

(5} If the amount of compensation and other benefits 

payable under the Workers' Compensation Act have not been 

fully determined at the time the employee, the employee's 

heirs or personal representatives, or the insurer have 

settled in any manner the action as provided for in this 

section, the department shall determine what proportion of 

the settlement shall be allocated under subrogation. The 

department's determination may be appealed to the workers' 

compensation judge. 

(6) {a) The insurer is entitled to full subrogation 

rights under this section, even though the claimant 1s able 

to demonstrate damages in excess of the workers' 

compensation benefits and the third-party recovery combined. 

The insurer may subrogate against the entire settlement or 

award of a third party claim bro~ght by che c~aimant or his 

personal represent~tive, without regard to the nature of the 

-10- HB 837 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

i8 

19 

20 

21 

22 

23 

24 

25 

HB 0837 /02 

damages. 

(b) If no survival action exists and the parties reach 

a settlement of a wrongful death claim without apportionment 

of damages by a court or jury, the insurer may subrogate 

against the entire settlement amount, ~ithout regard to the 

parties 1 apportionment of the damages, unless the insurer is 

a party to the settlement agreement. 

(7) Regardless of whether the amount of compensation 

and other benefits payable have been fully determined, the 

insurer and the claimant may stipulate the proportion of the 

third-party settlement to be allocated under subrogation. 

Upon review and approval by the department, the agreement 

constitutes a compromise settlement of the issue of 

subrogation and may not be reopened by the department or--~y 

any-eo~rt.~ 

Seet±on-4,--Seet±on-39-1r-1ei,-MeA,-±9-emended-to-reed~ 

n39-~¼-T8¼,--eompensation-----£or-----temporary----totar 

d±sa~±l±ty,-t¼t-S~bieet-to-the-iimitat±on--in--39-T±-T36,--a 

wor~er--is--e¼±9ible-Eor-tefflporary-totai-d±sebi¼ity-bene£±~~ 

when-the-wor~er-sttffer9-a-tota¼-¼oss-o~-wa9es-as-a-restt±t-ot 

an-±n;ttry-and-ttnti¼-the-wor~er-reaehes-max±mttm-heal±n9~ 

tit--~he-eeterm±nat±on--of--temperary--tota¼--d±9ae±¼±ty 

mttst-be-ettpported-by-a-preponderanee-of-med±ea¼-ev±denee, 

t3t--Wee~¼y--eompensation--benefits-for-±njttry-~rodtte±n9 

temporary-total-d±sab±¼±ty-sha¼l-be--66-if3%--of--the--wagee 
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reeeived--at--the--t±me--oE--the--±nj~ryo-The-max±mam-week¼y 

eompen~at±oft-bene£±ts-may-not--e~eeed--the--stateLs--a¥era9e 

week¼y---wage---at--the--time--0£--±n;ttryo--Tefflporary--tota¼ 

diseb±T±ty-benef±ts-fflttst-be-pa±d-£or--the--d~rat±on--o~--the 

wor~er~s--temporery--d±seb±¼ity,--However,--tf--a--wor~er-is 

released-by-the-treating-phy~±e±an-to-the-same;-a--modified, 

or--an--a¼ternate--position--thet-ts-a•ailable-te-the-worker 

w±th-the-same-empleyer-w±th-a-wage-egtt±Ya±ent-to--or--h±gher 

thaft-the-wage-at-the-t±me-0£-injttry,-the-worker-is-no-lenqer 

e¼ig±ble-£or-tempo~ary-total-disabi¼ity-be"ef~ts-even-thottgh 

the--wor~er--has--not--reaehed--max±mttm-heali"g•-A-worker-is 

ega±n-entitled-to-temporary-total-bene£±~s-i~-f~r-any-reason 

the-job--±s--no--longer--ava¼lable--to--the--wor~er--and--he 

eontintte9--to--be--temporari±y--tota¼ly-d±sebled,-The-wee~ly 

beneft~-amo~nt-may-not-be-adjttsted-for--eest--0£--iiving--a~ 

pro~id@d-i~-39-i±-19it5tT 

t4t--tn--eases--where--~t--i~--determined--that-periodie 

disab±lity-bene£its-qranted-by-the-Soeial-Seetlr±ty--Aet--are 

payable--beeattse--e£-the-injttry,-the-wee~ly-bene£its-payable 

ttnder-th±s-see~io"-are-redHeed,-bttt-not-be½ow--rero,--by--an 

smott~~--eq~a¼,--a~--near¼y--a~--praet±ea¼,--to--one-haif-the 

federal-pe~+o~ie-b~nefit~-Eo~-~~eh-week,-wh±eh-ame~nt-±s--to 

be--eaiett¼ated--from--the--date--0£--the--d±sab±¼i~y--~oeia¼ 

~eettr±ty-en~t~¼e~ent, 

t5t--Noew±th~~and±ng--~ttbseet±on--t3t,-beginn±ng-dttly-¼, 
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l98~7-thrott9h-attne-387-¼99¼,--weekly--eompensat¼on--beneEits 

Eer--temporery--teta¼--disab±¼±ty-may-net-exeeed-th~-state~s 

average-week¼y-wage-of-$%99-estab¼±shed-attly-l,-¼9860• 

Section 3. Section 39-71-702, MCA, is amended to read: 

"39-71-702. Compensation for permanent total 

disability. {l} If a worker is no longer temporarily totally 

disabled and is ttnable--to--retttrn--to-wor~-dtte-to-injary 

PERMANENTLY TOTALLY DISABLED, AS DEFINED IN 39-71-116, the 

worker is eligible for permanent total disability benefits. 

At-an-±nsttrer•s-reqttest7-an-e•a¼ttat±en-of-a½¼-opt±ens--ttnder 

39-~¼-¼8¼i--mttst--be--made-be~ere-permanent-tota¼-disability 

stattts-±s-determined~ Permanent total disability benefits 

must be paid for the duration of the worker's permanent 

total disability, subject to 39-71-710 and-39-7±-±8i6, 

(2) The determination of permanent total disability 

must be supported by a preponderance of medical evidence. 

(3) Weekly compensation benefits for an injury 

resulting in permanent total disability shall be 66 2/3% of 

the wages received at the time of the injury. The maximum 

weekly compensation benefits shall not exceed the state's 

average weekly wage at the time of injury. 

(4) In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 

payable because of the injury, the weekly benefit_:..; payable 

under this section are reduced, but not below zero, by an 
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amount equal, as nearly as practical, to one-half the 

federal periodic benefits for such week, which amount is to 

be calculated from the date of the disability social 

security entitlement. 

(5) A worker's benefit amount must be adjusted for a 

cost-of-living increase on the next July 1 after 104 weeks 

of permanent total disability benefits have been paid and on 

each succeeding July 1. A worker may not receive more than 

10 such adjustments. The adjustment must be the percentage 

increase, if any, in the state's average weekly wage as 

adopted by the department over the state"s avecage weekly 

wage adopted for the previous year or 3%, whichever is less. 

(6) Notwithstanding subsection {3), beginning July 1, 

1987, through June 30, 1991, the maximum weekly compensation 

benefits for permanent total disability may not exceed the 

state's average weekly wage of $299 established July 1, 

1986. 11 

Section 4. Section 39-71-703, MCA, is amended to read: 

"39-71-703. Compensation for permanent partial 

disability ---±mpa±rment-ewerde-and--wage--~ttpp~ement~. t±t 

~he--benef±~9-avai½abie-£or-permane"~-par~ia¼-di~abi½¼ty-are 

±mpa±rment-award9-and-wa~e-~ttppiement~~--A--wor~er--who--ha9 

r@aeheri--max±mam--hee±t"~--e"d-i~-"et-e~±g±b±e-£0~-~e~me"e"e 

totB±-dt~~bt!i~y-b~nef~t~-b~t-whe-ha~-a-med±ea!¼y-6e~e~mtned 

phy~tea¼-re~t~iet~o"-a~-a-~e~tt±t-0£--a--work-re±ated--±njttry 
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lflt.l:y--be-eii~ib¼e-fer-a"-±mpa±rmen~-award-and-wage-ettpp¼emeftt 

befte£its-as-£oiiewso 

tat--~he-£oiiowing-~reeedare-mttst--be--£oi¼owed--£or--an 

impairmeftt-awardo 

t±t--Eaeh--pereenta9e-po±nt-of-±mpairment-¼e-eempefteated 

+n-aft-amottnt-egtta¼-to-S-weeks-timee--66-~f3~--or--the--wa~es 

reeei¥ed--at--the--tiffle--o£-the-injttry,-sttb;eet-to-a-max+mttm 

eompensat¼on-rate-o£-one-ha¼£-oE-the-state~s-average--wee~iy 

waqe-at-the-time-o£-±n1ttry. 

tiit-~en---a---worker---reaehes---maximam--hea¼ing,--an 

impairment-rating-is-rendered-by-one-or-more--physieians--ae 

pre•±ded--£or--in-39-~¼-Tii•-fmpairment-beftefits-are-payab¼e 

beginn¼ng-the-date-oE-maximttm-hea¼¼ngo 

fiiit-An-impairment-award-may-be-paid-biwee~¼y-er--±n--a 

¼amp--sttm,--at--the-d±9eretion-of-tfte-worker,-bttmp-sttme-paid 

for-impairffleftts-ere-not--sttb1eet--to--the--reqtt±rements--set 

forth--in--39-i¼-i4¼7--exeept--that-¼ttmp-s~m-eonversions-Eor 

benefits-not-aeertted-may-be-redaeed-to-present-va¼tte-at--tfte 

rate-aet-forth-by-the-deptirtment-in-39-1¼-14¼tSt7 

t±vt-~f--a--worker--beeomes-e¼i9ib¼e-£or-perma"ent-tota¼ 

disabiiity-benefits,-the-insttrer-mey--reeover--any--¼~mp-sttm 

advanee--patd--to-a-e¼aimant-fer-impa±rment,-as-set-£erth-in 

39-1i-T4¼t5t7-Stteh-ri~ht--o£--reeo~ery--doee--not--app¼y--to 

¼ttmp-sam--bene£tts--paid--for-the-perted-pr~or-to-e¼aimant~~ 

e¼i~ibi¼±ty-£or-permanent-totai-disabi¼ity-benefitso 
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tvt--Tf--a--worker---sttffers---additiona¼---±njttry7---an 

impeirment--award--payab¼e-for-the-additiona¼-±n;ary-Mttst-be 

redtteed--by--~he--amottnt--o£--a--prev±otts--award--paid---£or 

±mpa±rment-to-the-eame-s±te-on-the-bodyo 

tbt--~he-£o¼¼owing-~roeedttre-mttst-be-£e¼¼owed-£or-a-wage 

sttpp¼ement~ 

t±t--A--werker--mast--be--eempensated-in-wee~¼y-bene£±ts 

eqtta¼-to-66-if3%-of--the--d±£ferenee--be~ween--the--wor~eris 

aettta¼--wages--reeeived--at--the--time-of-the-±njttry-and-the 

wages-the-wor~er-±s-qtta¼±£±ed-to-earn-in--the--wor~er~s--job 

poo¼,-stte;eet-to-a-maximttm-eompensat±on-rate-of-one-ha¼£-the 

stateis-average-week¼y-wage-at-the-t±me-0£-injttryo 

t±±t-E±iq±b±¼±ty--£or-waqe-sttpp¼ement-benefits-begins-a~ 

max±mttm-hea¼inq-and-term±nates--at--the--exp±rat±on--of--568 

weeks--m±nas--the--nttmber--0£--wee~s--for--wh±eh--a-wor~er~s 

±mpairment--award--ie--payab¼e,--sttbjeet--to--39-T¼-1¼8•---A 

wor~er~s--£a±¼are--to--sttsta±n-a-wage-¼ose-eompensab¼e-ttnder 

~ttbseetion--t¼ttbtt±t--does--not--extend---the---period---ef 

e¼igib±¼ity.--HeweYer 7 --¼£--a--wor~er--beeomes--e¼±g±b¼e-Eor 

~emporary-tota¼-disab±¼±ty,-permanent-tota¼--d±sab±¼±ty,--er 

~eta¼---rehabi¼±tat±on---bene£±ts---after--reaeh±n~--max±mttffl 

h~a¼iftg7-the-e¼±qi~i¼±ty-per±od-£er-vage-9ttpp%ement-benef±te 

ts-eMtende8-by-any-peried-for-whieh-a-worker-ts--eempensatea 

ky-these-benef±ts-a£ter-reneh±nq-max±mttm-"eaitngo 

fit--~he--determ±n8tion--of-permanent-par~ia¼-d±sab±¼±ty 
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must-be-sttpported-by-a-prepo"deranee-ef-med¼eai-ev±denceo 

t3t--Noewithstaftdin~-sttbseetion-tit7-be9±nni~g--tttt½y--½, 

¼9BT,-throa9h-dttne-38,-¼99¼7-the-maxim~m-weekly-eom~ensation 

eene£its--ro~--permane~t--partia½--disability-may-not-exeeeft 

$l ◄9~se,-whieh-is-one-hal£-the-state~s-a~erage--week¼y--wage 

estab½ished-dtt¼y-¼7-¼9860 

{l) If an injured worker suffers a permanent partial 

disability and is no longer entitled to temporary total or 

permanent total disability benefits, the worker is entitled 

to a permanent partial disability award. 

(2) The permanent partial disability award must be 

arrived at by multiplying the percentage arrived at through 

the calculation provided in subsection (3) by 350 weeks. 

(3) An award granted an injured worker may not exceed a 

permanent partial disability rating of 100%. The criteria 

for the rating of disability must be calculated using the 

medical impairment rating as determined by the latest 

edition of the American medical association Guides to the 

Evaluation of Permanent Impairment. The percentage to be 

used in subsection {2) must be determined by adding the 

following applicable percentages TO THE IMPAIRMENT RATING: 

(a) if the claimant is 30 years of age or younger at 

the time of injury, 0%; if the claimant is over 30 years of 

~ but under S6 years of age at the time of :..n1ury, 3'k 2%; 

and if the claimant is 56 years of age or older at the t~me 
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of in~ 5% lli 
(b) for a worker who has completed less than 9 years of 

education, 5% 3%; for a worker who has completed 9 through 

12 years of education or who has received a graduate 

eguivalency diploma, 3% 2%; for a worker who has completed 

more than 12 years of education, 0%; 

1.£2 if a worker has no wa~e loss as a result of the 

industrial injurv, 0%; if a worker has an actual wage loss 

of ~2 or less an hour as a result of the industrial in~ 

10\; if a worker has an actual wage loss of more than $2 an 

hour as a result of the industrial in~ 20tt and 

ill if a worker~_a_!_ th~ime oL the i_n~ was 

performing heavy labor activity and after the injury the 

worker can perform only light or sedentary labor activity, 

20l; if a worker, at tt"!~ time of injury, was performing 

heavy labor activity and after the injury the worker can 

perform only medium- labor activity, 15%; if a wo~ker was 

performing medium labor activity at the time of the injury 

and after the injury the worker can perform only light or 

sedentary labor activity, 10%. 

(4) The weekly benefit rate for permanent 2artial 

disability is 66 2/3'% of the wages received at the time of 

injury, but the rate may not exceed one-half the state's 

average weekly wa~~- The weekly benefi: amcunl established 

for an i~1jured __ worker :nay not be changed by a subsequent 
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adjustment in the state's average weekly wage for future 

fiscal years. 

(5) If a worker suffers a subsequent compensable injury 

OR INJURIES to the same part of the bodyr the award payable 

for the subsequent injury m~a~-be-redtteed-~y-~he-8fflOtt"t ~ 

NOT DUPLICATE ANY AMOUNTS paid for the previous injury Qg 

INJURIES. 

(6) As used in the section: 

(a) 0 Heavy labor activity" means the ability to lift 

over 50 pounds occasionally or up to 50 pounds frequently; 

(b) ''Medium labor activity•• means the ability ta lift 

up to 50 pounds occasionally or up to 25 pounds frequently; 

i.£l "Light labor activity" means the ability to lift up 

to 25 pounds occasionally or up to 10 pounds frequently; and 

w "Sedentary labor activity" means the ability to 

lift up to 10 pounds occasionally or up to 5 pounds 

frequently.'' 

Section 5. Section 39-71-704, MCA, is amended to read: 

•19-71-704. Payment of medical, hospital, and related 

services fee schedules and hospital rates. (l) In 

addition to the compensation provided by this chapter and as 

an additional benefit separate and apart from compensation, 

the following must be furnished: 

(a} After the happening of the injury and subject to 

the provisions of subsection (l)(d), the insurer shall 

-19- HB 837 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0837/02 

furnish, without limitation as to length of time or dollar 

amount, reasonable services by a physician or surgeon, 

reasonable hospital services and medicines when needed, and 

such other treatment as may be approved by the department 

for the injuries sustained. 

(b) The insurer shall replace or repair prescription 

eyeglasses, prescription contact lenses, prescription 

hearing aids, and dentures that are damaged or lost as a 

result of an injury, as defined in 39-71-119, arising out of 

and in the course of employment. 

(c) The insurer shall reimburse a worker for reasonable 

travel expenses incurred in travel to a medical provider for 

treatment of an in)ury pursuant to rules adopted by the 

department. Reimbursement must be at the rates allowed for 

reimbursement of travel by state employees. 

(d) Except for the repair or replacement of a 

prosthesis furnished as a result of an industrial injury, 

the benefits provided for in this section terminate when 

they__E_re not used for a period of 60 consecutive months. 

(2) A relative value fee schedule for medical, 

chiropractic, and paramedical services provided for in this 

chapter, excluding hospital services, must be established 

annually by the department and become effective in January 

of each year. The maximum fee schedule must be adopted as a 

relative value fee schedule of medical, chiropractic, and 
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paramedical services, with unit values to indicate the 

relative relationship within each grouping of specialties. 

Medical fees must be based on the median fees as billed to 

the state fund during the year preceding the adoption of the 

schedule. The state fund shall report fees billed in the 

form and at the times required by the department. The 

department shall adopt rules establishing relative unit 

values, groups of specialties, the procedures insurers must 

use to pay for services under the schedule, and the method 

of determining the median of billed medical fees. These 

rules must be modeled on the 1974 revision of the 1969 

California Relative Value Studies. 

(3) Beginning January 1, 1988, the department shall 

establish rates for hospital services necessary for the 

treatment of injured workers. Approved rates must be in 

effect for a period of 12 months from the date of approval. 

The department may coordinate this ratesetting function with 

other public agencies that have similar responsibilities. 

(4) Notwithstanding subsection (2), beginning January 

1, 1988, through December 31, 1991, the maximum fees payable 

by insurers must be limited to the relative value fee 

schedule established in January 1987. Notwithstanding 

subsection (3), beginning January 1, 1988, through December 

31, 1991, the hospital rates payable by insurers m~st be 

limited to those set in January 1988. After December 3~ 

-21- HB 837 

1 

2 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2-i 

25 

HB 0837/02 

1991, the percentage increase in medical costs payable under 

this chapter may not exceed the annual percentage increase 

in the state's average weekly wage as defined in 39-71-116.'' 

Section 6. Section 39-71-741, MCA, is amended to read: 

"39-71-74l. Compromise settl.ements-, and lwnp-sum 

payments,-and-ittm~-sttm-advanee--payme"t~. 

may be converted in whole to a lump sum: 

(1) (a) Benefits 

(i) if a claimant and an insurer dispute the initial 

compensability of an injury; and 

(ii) if the claimant and insurer agree to a settlement. 

(b) The agreement is subject to department approval. 

The department may disapprove an agreement under this 

section only if there is not a reasonable dispute over 

compensability. 

(c) Upon approval, the agreement constitutes a 

compromise and release settlement and may not be reopened by 

the department o~-by-a"y-eotlrt. 

tdt--~he-part~e~i-ia±±ttre-to-reaeh-a"-agreement-±~-not-a 

d¼~~ttte--o~e~--wnieh-a-me~¼ato~-or-~he-wor~ers~-eompen~at±on 

~etlrt-has-jttri~d±~tionw 

(2) (a) If an insurer has accepted in~tial 1 iabi 1i ty 

for an i~jury, ~~r~a"~~t-to~at-and permanent partial wa,e 

~nppteme~t disability benefits may be converted in whole or 

~~~£~T_!_ to a iump-sum payment. 

tbt--Tne--eo~~e~~ion--may--be--made--oniy-~~en-a~~eement 
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be~ween-a-e¼aima~e-and-an-insttrer~ 

(B) THE TOTAL OF ANY LUMP-SUM CONVERSION IN PART THAT 

IS AWARDED TO A CLAIMANT PRIOR TO THE CLAIMANT'S FINAL AWARD 

MAY NOT EXCEED THE ANTICIPATED AWARD UNDER 39-71-703 OR 

$20,000, i<IIIICHEVER IS LESS. 

tct~ ~he An agreement is subject to department 

approval. The department may appreve-an-agreemen~-±E~ 

tit--ehere-¼s-a-reasenab¼e-disptt~e-eeneern±nq-~he-amettnt 

ef-the-insttreris-£~tttre-¼iahi¼ity-er-benefits;-or 

t±it-the--amottnt-ot-the-inettreris-projeeted-¼iab±¼ity-is 

~easenab¼y--eertain--and--the--sett¼ement--amettnt---is---not 

sttbstantia¼¼y--¼ees--than-the-present-Ya¼~e-0£-the-insttrer~s 

¼iabi¼ity disapprove an agreement only if the department 

determines that the settlement amount is inadequate. If 

disapproved, the department shall set forth in detail the 

reasons for disapproval. 

tdt--~he--part¼eei--£ai¼ttre--to-reaeh-e9reemen~-is-noC-a 

dispu~e-e•er-whieh-a-mediator-or-the--ver~ersi--eompensa~ion 

eottrt-haa-;ttrisdietiono 

tetf.!:..t.i.!ll Upon approval, the agreement constitutes a 

compromise and release settlement and may not be reopened by 

the department or-fty-any-eottrt. 

t3t--tat-Permanent-partia¼-wage-sttpp±ement-benef¼ts--may 

be-eonverted-in-part-te-a-lttfflp-sttm-advanee. 

t~t--~he--eonvers~en--may--be--made--oniy-ttpon-a9reemen~ 
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between-a-e¼aimant-and-an-tns~rero 

tet--~he-a~reement-is-sttbjeet--to--department--a~preva¼7 

~he--department--fflfty--appreve--an--a9reement--~f-the-parties 

demenstrate-that-the-e¼aimant-has-£ineneia¼-need-that~ 

t~t--re¼ates-to-the-neeessities-e£-¼¼£e-e~-re¼ates-to-an 

aeettmtt¼atien-e£-debt-±nettrred-pr¼er-te-tftjttry;-aftd 

ti±t-ar±ees-subseqttent-to-the-date-ot-injttry--or--ar±ses 

&eeattse-of-redtteed-±neome-as-a-restt¼t-et-the-injttryo 

tdt--~he-partiesi-fa±¼ttre-te-reaeh-an-a9reement-±e-net-a 

d±spttte--ever--wh±eh-a-mediater-or-the-ver~ersL-eempeftsat±on 

eottrt-has-;ttrisdiet±ono 

tdt--A-¼ttmp-sttm-paymeftt-er-permanent-part¼a¼--d¼sab¼¼¼ty 

eenefits--appreved-by-the-departffleftt-er-granted-by-the-eettrt 

mHet-be-~eid7 

f4till Permanent total disability benefits may be 

converted in whole or in part to a ¼ump-Sttffl-ad~anee lump 

sum. The total of all lump-sum ad~anee payments CONVERSIONS 

IN PART THAT ARE AWARDED to a claimant may not exceed 

$20,000. A conversion may be made only upon the written 

application of the injured worker with the concurrence of 

the insurer. Approval of the lump-sum advanee payment rests 

in the discretion of the department. The approval or award 

of a lump-sum advanee payment by the department or court 

must be the exception. It may be given only if the worker 

has demonstrated financial need that: 
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(iJ the necessities of life; 

(ii} an accumulation of debt 

injury; or 

incurred 

HB 0837/02 

prior to the 

{ii i J a self-employment venture as--9~t--ro~eh--i" 

39-~%-%8i6;-a"d that is consider~d feasible under criteria 

set forth by the department; or 

(b) arises subsequent to the date of injury or arises 

because of reduced income as a result of the injury. 

{4) Any lump-sum conversion of benefits under th±s 

seetio" SUBSECTION (3) must be converted to present value 

using the rate prescribed under subsection (S)(b). 

(5) {a) An insurer may recoup any lump-sum ad¥ene@ 

payment amortized at the rate established by the department, 

prorated biweekly over the projected duration of the 

compensation period. 

(b) The rate adopted by the department must be based on 

the average rate for United States 10-year treasury bills in 

the previous calendar year, rounded to the nearest whole 

number. 

(C) If the projected compensation period is the 

claimant's lifetime, the life expectancy must be determined 

by using the most recent table of life expectancy as 

published by the United States national center for health 

statistics. 
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( 6) 'l'l'IO! Subject to the other ~covisions of this 

section, the 

jurisdiction 

department has full power, authority, and 

under subsection (1) to allow, approve, or 

condition compromise settlements for any type of benefits 

.12.rovided for under this cha£ter or lump-sum ed~a~ee~ 

payments agreed to by workers and insurers. All such 

compromise settlements and lump-sum payments are void 

without the approval of the department. Approval by the 

department must be in writing. The department shall directly 

notify a claimant of a department order approving or denying 

a claimant's compromise or lump-sum payment. 

(7) Sttbjeee--eo--39-~¼-%◄8¼;--s ~ dispute between a 

claimant and an insurer regarding the conversion of biweekly 

payments into a ¼ttmp-~ttm-adva~ee-ttftder-sttbsection--t◄t lump 

sum is considered a dispute, for which a mediator and the 

workers' compensation court have jurisdiction to make a 

determination. If an insurer and a claimant agree to a 

compromise and release settlement or a lump-sum ad~ance 

payment but the department disapproves the agreement, the 

parties may request the workers' compensation court to 

review the department's decision." 

SECTION 7. SECTION 39-71-1003, MCA, IS AMENDED TO READ: 

"39-71-1003. Eligibility for vocational rehabilitation 

expenses . .LU_ Upon certification by the depar~~ent of social 

and rehabilitation services, a disabled worker may be paid 
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vocational rehabilitation expenses from funds provided in 

39-71-1004, in addition to benefits payable under the 

Workers' Compensation Act. 

(2} The appeal process provided for in 53-7-106 is the 

exclusive remedy for an injured worker aggrieved in the 

receipt of vocational rehabilitation services provided by 

the department of social and rehabilitation services,'' 

Section 8. Section 39-71-1011, MCA, is amended to read: 

•39-71-1011. Definitions. As used in this chapter, the 

following definitions apply: 

(1) "Board of rehabilitation certification" means the 

nonprofit, independent, fee-structured organization that is 

a member of the national commission for health certifying 

agencies and that is established to certify rehabilitation 

practitioners. 

( 2) "Disabled worker" means one who has a medically 

determined restriction resulting from a work-related injury 

that precludes the worker f~orn returning to the job the 

worker held at the time of the injury. 

t3t--u¾,WTRTPTU---mesns---an---indiv±dttslized,---written 

rehabi¼±ts~±on--pre~rsm-p~epared-by-tne-department-of-eeeis¼ 

snd-rehab±¼ita~ien-ser~±ceso 

t471.li "Rehabilitation benefits 11 means benefits 

provided in 39-71-1003, [section 11], and 39-~i-i8i3-throttqh 

39-71-1025. 
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(4) 11 Rehabilitation plan" means an individualized plan 

of-edncat±on,--~raining,--or--spec±a¼~zed--ieb--medirieat±on 

designed--to-assist-a-dieab¼ed-worker-in-aegttiring-eki±¼e-er 

apt¼tttdee-te-retttrn-to-wor~ TO ASSIST A DISABLED WORKER IN 

ACQUIRING SKILLS OR APTITUDES TO RETURN TO WORK THROUGH JOB 

PLACEMENT, ON-THE-JOB TRAINING, EDUCATION, TRAINING, OR 

SPECIALIZED JOB MODIFICATION. 

(5) "Rehabilitation provider" means a rehabilitation 

counselor 7 ---other---ehan---the--department--of--soeia¼--and 

rehab±¼±tation--serv±ees, certified by the board for 

and designated by the insurer 

to the department OR A DEPARTMENT OF SOCIAL AND 

rehabilitation certification 

REHABILITATION SERVICES COUNSELOR WHEN A WORKER RAS BEEN 

CERTIFIED BY THE DEPARTMENT OF SOCIAL AND REHABILITATION 

SERVICES UNDER 39-71-1003. 

(6) 11 Rehabilitation services" consists of a program of 

evaluation, planning, and delivery of goods and services to 

assist a disabled worker to return to work. 

tit--te7-uwerker•s--jeb-~eo¼u-meene-those-;obs-~ypiea¼¼y 

availaeie-Eor-whieh-a-worker-ie-qtta±±r±ed,--eonsistent--wtth 

the--workeris--ege7 --edtteation7 --veeationa¼--exper±enee--and 

apt±tttde---and---eompat±bie---w±th---the--wor~er•e--physica¼ 

eapae±ties-and-limitat±ons-es-the--resttlt--0£--the--workeris 

¼nj~ryT-baek-or-±llllfted~ate-;ob-openin9e-is-no~-a-faeter-to-be 

~onsideredT 
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tbt--A---workeris--job--poo¼--may--be--either--¼eea±--or 

etatew±de,-as-to¼¼ows~ 

tit--a-¼oee¼-;eb-poo¼-is-the--job--servtee--ottiee--area 

that-ifte¼ttdes-the-wor~er~s-resideftee;-a~d 

t±±t-the-statewide-1oe-poo¼-is-the-state-0£-Montana7" 

Section 9. Section 39-71-1013, MCA, is amended to read: 

"39-71-1013. Agreement between worker and insurer 

regarding option. A worker and an insurer may agree that--an 

option--in--39-~¼-½8¼~--is-appropriate-withottt-Eo¼¼owing-the 

proeedttres-provided-in-this-part~-Pai¼ttre-to-reeeh-agreement 

is-not-a-dispttte-ttnder-39-~¼-i46¼ to a rehabilitation plan 

and file the agreement with the department." 

NEW SECTION. Section 10. Rehabilitation benefits.-1,) 

tf7-as-a-restt%t-0£--an--±njttry,--an--±n;ttfed--worker--eannot 

retttrn-to-t"e-;ob-the-worker-ke¼d-at-the-t±me-0£-±n;ttry,-the 

werker--±s--ent¼t¼ed-te-re"ab¼¼±tat±on-bene£its-and-eerv±ees 

as-proY±ded-in-ettbeeet±ons-t%t-throttgh-t5to-tf--there--±s--a 

die~ttte--ae--to--whether-an-±n;ttred-worker-can-retttrn-to-the 

job-the--or~er-he¼d-at-tfte-t±me-o£-injttry7 -the-±nettrer-9ha½½ 

des±~nate--a--rehab±¼±tat¼on--pro•±der---to---eva¼ttate---and 

determ±ne--whether--the-wer~er-ean-retttrn-to-the-;ob-held-at 

the-t±me-0£-injttry7-and-i£-it-±e-determ±ned-that-he--eannot, 

the--worker--±e--ent±t½ed--to--rehab±i±tat±on--bene£it~--and 

eerYiees-as-proY±ded-£or-±n-9ttbeeet±on~-t~t-throttgh-t5t~ 

t%t--t£--it--ts-determineC-that-the-worker-eannot-retttrn 
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to-the--job--he¼d--at--the--time--o£--injttry7 --a--yoeatiefla¼ 

assessment--mttst--be--eemp¼eted-by-a-rehab±¼±tatiefl-p~e¥tder 

dee±gnated-by-the--iflsttrerT--~he--aseessment--mttet--ident±fy 

potent±a¼---veeatienal---qoa¼9,---voeationa¼--rehab±¼±tation 

train±nq,-and-reemp¼oyment-and-wa~e-petent±a½-and-take--±nto 

eons±deration--the--workerie--aqe7-edtteat±on,-tra±n±nq7-wer~ 

history,-and-res±dua¼-phy$iea¼-eapae±t±eso 

t~t--ff-it-is-~eterm±ned-that-a-worker-eannot-return--to 

the--;ob--the--wor~er--he¼d--at--the--t±me--or--±n;dry,--the 

rehabi¼±tat±on-previder-sha¼¼-aseist-the-werker-in-obta±n±nq 

new-emp¼oyment-and-the-worker-mttst-be-given-ttp-to-8-wee~e-of 

wee~¼y--benef±ts--at-the-wer~eris-temporary-teta¼-d±sab±¼±ty 

rate-whi¼e-attempting-to-ebtain-new--empioyment.--££,--after 

reee±v±ng-benefits-under-th±s-ettbseetion,-the-werker-deeides 

to--preeeed--with--a-rehabilitation-plan,-the-weeks-in-wh±eh 

benerits-were-pa±d-ttnder-this-eubseet±on--mtt~t--be--ered±ted 

aga±nst--the-max±mttm-o£-r84-wee~s-o~-rehabiTitatien-bene£½t9 

prev±ded-±n-th±9-~eet±on, 

t4t--8p-to-l84-weeks-of-weekiy--rehab±¼±tat±on--ee~e£it~ 

mttst--be--pro~±ded--at--the--tem~erary-tete%-d±see±¼±ty-rate 

esteb¼±~hed-for-the-wer~er.-~he-nttmber-of-wee~e-0£--benefits 

prev±ded--m~st-be-stated-±n-a-rehab±¼±tat±on-p¼en-f±¼ed-w±th 

the-departmento-~he-bene£±ts-m~st-be--pa±e--onty--whi¼~--the 

we~~er---ts---e~gaged---±n--an--a~~roved--re~a~ii±~a~±on--er 

a~prent±ee~h±p-program-or-d~r±n9-e-rea~onaO±e-per±od-ef-t±me 
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wft±le--the--wo~ker--is--we¼t±ng---to---beg¼n---en---appro~ed 

fehabi¼±tat±on-or-appren~ieesft±p-pro9rem•-The-bene~±t~-be9in 

wften--tfte--rehab¼¼itat½on--pre~±der--E~ies-the-pTen-w~~h-the 

departme"t7 (1) AN INJURED 

REHABILITATION BENEFITS IF: 

WORKER rs ELIGIBLE FOR 

JA1 THE I~JURY RESULTS IN PERMANENT PARTIAL DISABILITY 

OR PERMANENT TOTAL DISABILITY AS DEFINED IN 39-71-116; 

(B) A PHYSICIAN CERTIFIES THAT THE INJURED WORKER IS 

PHYSICALLY UNABLE TO WORK AT THE JOB THE WORKER HELD AT THE 

TIME OF THE INJURY; 

(C) A REHABILITATION PLAN COMPLETED BY A REHABILITATION 

PROVIDER AND DESIGNATED BY THE INSURER CERTIFIES THAT THE 

INJURED WORKER HAS REASONABLE VOCATIONAL GOALS AND A 

REEMPLOYMENT AND WAGE POTENTIAL WITH REHABILITATION. THE 

PLAN MUST TAKE INTO CONSIDERATION THE WORKER'S AGE, 

EDUCATION_,_TRAINING, WORK HISTORY, RESIDUAL PHYSICAL 

CAPACITIES, AND VOCATIONAL INTERESTS; AND 

(DJ A REHABILITATION PLAN BETWEEN THE INJURED WORKER 

AND THE INSURER IS FILED WITH THE DEPARTMENT. IF THE PLA~ 

CALLS FOR THE EXPENDITURE OF FUNDS UNDER 39-71-1004, THE 

DEPARTMENT SHALL AUTHORIZE THE DEPARTMENT OF SOCIAL AND 

REHABILITATION SERVICES TO USE THE FUNDS, 

(2) AFTER FILING THE REHABILITATION PLAN WITH THE 

DEPARTMENT, THE INJURED WORKER IS ENTITLED TO RECEIVE 

REHABILITATION BENEFITS AT THE INJURED WORKER'S TEMPORARY 
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TOTAL DISABILITY RATE. THE BENEFITS MUST BE PAID FOR THE 

PERIOD SPECIFIED IN THE REHABILITATION PLAN, NOT TO EXCEED 

104 WEEKS. REHABILITATION BENEFITS MUST BE PAID DURING A 

REASONABLE PERIOD, NOT TO EXCEED 10 WEEKS, WHILE THE WORKER 

IS WAITING TO BEGIN TRE AGREED-UPON REHABILITATION PLAN. 

REHABILITATION BENEFI'cS MUST BE PAID WHILE THE WORKER IS 

SATISFACTORILY COMPLETING THE AGREED-UPON REHABILITATION 

PLAN. 

(3) IF THE REHABILITATION PLAN PROVIDES FOR JOB 

PLACEMENT, A VOCATIONAL REHABILITATION PROVIDER SHALL ASSIST 

THE WORKER IN OBTAINING OTHER EMPLOYMENT AND THE WORKER IS 

ENTITLED TO WEEKLY BENEFITS FOR A PERIOD NOT TO EXCEED 8 

WEEKS AT THE WORKER'S TEMPORARY TOTAL DISABILITY RATE. IF, 

AFTER RECEIVING BENEFITS UNDER THIS SUBSECTION, THE WORKER 

DECIDES TO PROCEED WITH A REHABILITATION PLAN, THE WEEKS IN 

WHICH BENEFITS WERE PAID UNDER THIS SUBSECTION MAY NOT BE 

CREDITED AGAINST THE MAXIMUM OF 104 WEEKS OF REHABILITATION 

BENEFITS PROVIDED IN THIS SECTION. 

( 4) IF THERE IS A DISPUTE AS TO WHETHE,R AN INJURED 

WORKER CAN RETURN TO THE JOB THE WORKER HELD AT THE TIME OF 

INJURY_,~TH~ INSURER SHALL DESIGNATE A REHABILITATION 

PROVIDER TO EVALUATE AND DETERMINE WHETHER THE WORKER CAN 

RETURN TO THE JOB HELD AT THE TIME OF INJURY. IF IT IS 

DETERMINED THAT HE CANNOT, THE WORKER IS ENTITLED TO 

REHABILITATION BENEFITS AND SERVICES AS PROVIDED IN 
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SUBSECTION ( 2) . 

ill A worker 

biweekly permanent 

may not 

partial 

receive temporary total 

disability benefits 

or 

and 

rehabilitation benefits during the same period of time. ~he 

~nsarer--may--agree-to-extend-rehabi±itation-beftef½~~-beyo~d 

the-¼84-veeK-per±odT 

tStill The rehabilitation provider, AS AUTHORIZED BY 

THE INSURER, shall continue to work with and assist the 

injured worker until the rehabilitation plan is completed. 

Section 11. section 39-71-102s, MCA, 

read: 

•39-71-1025. Auxiliary rehabilitation 

is amended to 

benefits. In 

addition to benefits otherwise provided in this chapter, 

separate benefits not exceeding a total of $4,000 may be 

paid by the insurer for~ 

t¼t reasonable travel and relocation expenses used to: 

t&ti.U. search for new employment; 

tbtill return to work but in a new location; and 

tetill implement a rehabilitation program-~~r~ttant-to-a 

E±nal--order--oE--determiftat±on--by Elan that has been filed 

with the department; and 

{4) attend an on-the-job training program. 

tit--rea~onab¼e-part±eipa~±en-with--an--efflployer--in--aft 

o~-the-job-tra±n±ftg-program~•• 

Section 12. Section 39-71-1032, MCA, is amended to 
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read: 

•39-71-1032. Termination of benefits for noncooperation 

with rehabilitation provider or-tMe-depertffle~~-e£-~oeia¼-and 

rehab±i±~at±on--~erv±ee~ department hea~ing and appeal. 

{l) If an insurer believes a worker is refusing unreasonably 

to cooperate with the rehabilitation provider er---the 

~epartment---e~--soe±ai--and--rehabi¼±tat±en--~erv½ces, the 

insurer, with 14 days' notice to the worker and department 

on a form approved by the department, may terminate any 

rehabilitation benefits the worker is receiving under this 

part until the worker cooperates. if-the-wor~er-±~-reee±v¼nq 

waqe-~ttpp~ement rehab±¼±tat±en-bene£i~~,-tho~e-beneE±ts-mttst 

eent±noe---untii---the---depa~tment~s---determ±nat±on--onder 

~ttbsee~±on-f3t-±s-mede• 

{2) The worker may contest the insurer's termination of 

benefits by filing a written exception to the department 

within ¼9 20 working days after the date of the 14-day 

notice. The worker or insurer may request a hearing er--t~e 

before the department may-ho¼d-a-hear±ng-on-±t~-own-motien. 

The department shall hold a hearing within 30 days of 

receipt of the request. The department shall issue an order 

within 36 _!2 days of the hearing. 

(3) T£-no-exeept±en~-are-t±me~y-~±iee-or-t~e-department 

~eterm~~e~-th~-worker-ttnrea~ona6±y-re~tl~ed-to-eoo~erate7-the 

~nstlrer-may-term~note-~~9e--±os~--s~pp±e~e~t rehab±i±tat±on 
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benefits-the-wer~er-±s-reeeiviftg-~ftt±i-the-worker-eooperates 

with--the-reftab±½itation-prov±dero If the worker prevails at 

a hearing before the department, it may award attorney fees 

and costs to the worker under 39-71-612. 

(4) Within ¼8--wor~in~ l.Q. days after the department 

mails its order to the party's last-known address, a party 

may appeal to the workers' compensation court," 

Seetioft-i4,--Seetto~-39-T%-66i,-M€A,-+~-affle~ded-to-re~d~ 

u39-T~-69¼o--Mediea¼--pane¼o--ttt--The--depertmeftt-sha±± 

deve¼op-e-±ist-or-phys±e±afte-to-serve--on--the--occtlpationa± 

disease--med¼eai--pane¼o--~he--±±s~--mey--ine¼~de-phys¼eian9 

nomiftated-by-the-board-ei-mediea¼-examiners,-A-phy~±eian--on 

the--pane¼--mast--be--eert±E±ed-by-h±s-speetaity-boerd-or-be 

elig±bie-ror-eerti£ieatioft-in-the-spee±alty-erea-appropr±ate 

to-the-ela±mant~s-eond±t±on-±n-re¼at±on-to-th±s-ehapter.-

tit--The-department-or-an-±nsttrer-~~a¼l-seleet--a--panel 

phys±e±an-to-exam±ne-a-ela±mant,-as-reqtt±red,-~he-department 

shall--eppoint,--as--re~tt±red,-on~-member-of-the-panel-to-be 

the-eha±rmen.-.u 

Seet±en-¼S.---5eetion-39-TY-68%r-M€A,-±s-amended-to-read~ 

4 39-1~-68~.--+nsttrer-may-aeeept-l±ae±¼ity------proeedttre 

ior--med±eal--examinat±on--when--insttrer--has--not--aeeepted 

l±ab±l±ty.---t¼t--An-±nsttrer-may-aeeept-liab±l±ty-Eor-a-eia±m 

ttnder-th±s-ehapter-eased-en-±nfermation-~tlbm±e~ed-to-±t-by-a 

e-!a±mar,,t, 
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tit--¾n-order-te-de~ermine-the-eompensaetiity-ef--e¼a¼ms 

ttnder---this--ehapter--when--en--±nettrer--has--not--aeeepted 

liability gtteetions-¼iab±iity-end-to-determine--whether--the 

e¼aimant--i9--totally--disabled--and--the-extent,-±£-any,-e£ 

redttet±o~-o£-bene£±ts-pttrsttant-to-39-1?-~86,--~he--£o±low±ng 

proeedttre-mttst-be-£oiiowed~ 

fat--~he--department--or--an--insttrer-with-ftot±ee-to-the 

department-eha¼¼-direet-the-eiaimant--to--a--member--e£--the 

med±eai--panei--for--an--examinat±ono-~he-panel-member-ehail 

eendttet-an-examinat±en-to-determ±ne-whether-the-e±a±mant--ie 

tota¼¼y--disabied--and--±s--stt££ering--£rom--an-eeettpat±onai 

d±seaee,-~he-panei-member--~hai¼--sDbm±t--a--repert--or--his 

£±ndin~e-to-the-department• 

tbt--E±ther--the--eia±mant-or-the-insttrer-may,-wtth±n-i6 

days-a£ter-the-reeeipt-o£-the--report--by--the--£irst--pane¼ 

memb~r,--reqttest--that--the-c±a±maftt-ee-exam±ned-by-a-eeeond 

panei-member.-1£-a--seeend--exam±natioft--±e--req~ested,--the 

departme~t-or-an-±nsttrer-wtth-ftet±ee-to-the-department-~h8ll 

aireet--the--ela~mant--to--a--~eeond--pane¼-memher-whe-~hall 

eendttet-e~-exem±nat±on-to-determ±"e-whether-he-helieves--the 

e½aimant--±s--teta¼iy--dis8bled--ane--±e--sttf£er±ng--rroffl-en 

oeettpat±ona¼-di9eaee-aftd-the-extent 7 -~f-a"y,-eE-re0uetion-e£ 

benef±ts-pttrsttant--to--39-7%-~66.---~he--panel--memher--shall 

~~hm±t--e--report--e~-his-find~ng3-to-the-depa~tmen~~-When-H 

~~~ond-examination-has-eeen-reqtte~ted,-the--repo~t~--ef--the 
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examinatiefle--sha¼¼--be--sttbmitted--to--tftree-members-of-the 

Med¼ea¼-pane¼-tor-rev±ewo-A--med±ea¼--pane¼--member--or--the 

panel--may;-±ft-order-to-aseist-the-pane¼-member-or-the-pane¼ 

±ft--reae"ing--a--eonc¼tts±on,--eens~¼t--with--the--e¼aimantis 

attend±n9-phys±e±an~-~he-three-pane¼-members-sha¼l--±ssoe--a 

repert--eeneernin~--the--elaimant~s--phye±ea¼--eend±tion-and 

whether-the--e¼a±mant--¼s--sttffer±n9--£rom--an--oeettpat±ona¼ 

d±seaseT 

tet--if--a--seeond--examination--is--not--reqttested,-the 

department-sha¼l-isstte-its--order--determ±n±ng--whether--the 

e¼aifflant--is-ent±t¼ed-to-oeettpat±ona¼-d¼eeese-beneiiee-based 

on-the-report-oE-the-E±rse-examinin~-physieian,-TE-a--seeend 

exeminetion--is--reqttested7 --the--departmen~-sha¼¼-isstte-¼ts 

erder-based-on-the--report--eE--the--three--Members--of--the 

med%eai-pane¼o 

tdt--Por--the--pttrpose--0£--review±ng-the-reports-0£-tke 

17 exam±nat±ons-and-±s~tt±ng-the-report-ttnder-stteseetion-tittbt, 

18 the-th~ee-members-ef-the-mediea¼--pane¼--shal¼--be--the--two 

19 members-0£-the-pane¼-who-exam±ned-the-e¼aimant-and-~he-pane¼ 

20 eha±rman,--f£--the-pane¼-ehairman-has-examined-the-e¼aimant; 

21 the-pa"e¼-eha±r~a"--~hall--appe±nt--another--member--e£--the 

22 medieal-panel-to-be-~he-th±rd-member,~ 

23 NEW SECTION. Section 13. Codification instruction. 

24 [Section ll .!.Q_) is intended to be codified as an integ~al 

25 part of Title 39, chapter 71, part 20, and the provisions of 
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Title 39, chapter 71, apply to [section ii 10). 

NEW SECTION. Section 14. Repealer. 

39-71-1012, 39-71-1015, 39-71-1016, 39-71-1017, 

HB 0837/02 

Sections 

39-71-1018, 

39-H-l9l97 39-71-1023, 39-71-1024, 39-71-1026, and 

39-71-1033, MCA, are repealed. 

NEW SECTION. SECTION 15. SEVERABILITY. IF A PART OF 

[THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE 

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS 

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART 

REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE 

SEVERABLE FROM THE INVALID APPLICATIONS. 

NEW SECTION. Section 16. Effective date. [This act] is 

effective July 1, 1991. 

-End-
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HOUSE BILL NO. 837 

INTRODUCED BY DRISCOLL 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE WORKERS' 

5 COMPENSATION AND OCCUPATIONAL DISEASE ACTS; AMENDING 

6 SECTIONS 39-71-116, 39-Tl-¼i3, 39-71-414, 39-Tl-T8¼, 

7 39-71-702, ]9-71-70], 39-71-704, 39-71-741, ~-71_-1003, 

8 

9 

39-71-1011, 39-71-1013, 

39-Ti-69¼.---ANB---39-Ti-68i, 

39-71-1025, AND 

MCA; REPEALING 

39-71-1032, 

SECTIONS 

10 39-71-1012, ]9-71-1015, 39-71-1016, 39-71-1017, 39-71-1018, 

11 39-H-¼9¼97 39-71-1023, 39-71-10 24, 39-71-1026, AND 

12 39-71-103], MCA; AND PROVIDING AN EFFECTIVE DATE." 

13 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

15 

16 

Section 1. Section 39-71-116, MCA, is amended to read: 

•39-71-116. Definitions. Unless the context otherwise 

17 requires, words and phrases employed in this chapter have 

18 the following meanings: 

19 (1) "Administer and pay" includes all actions by the 

20 state fund under the Workers' Compensation Act and the 

21 

22 

23 

24 

Occupational Disease Act of Montana necessary to the 

investigation, review, and settlement of claims; payment of 

benefits; setting of reserves; furnishing of services and 

facilities; and utilization of actuarial, audit, accounting, 

25 vocational rehabilitation, and legal service5. 

~na ,..,.,,,.., CauncH 

HB 0837/02 

There are no changes in this bill. 
and will not be reprinted. Please 
refer to yellow copy for complete 
text. 
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I, 

SIRATB STANDING COHHITTEB REPORT 

MR. PRESIDENT, 

Page 1 of 1 
April 1, 1991 

We, your committee on Labor and Employment Relations having had 
under consideration House Bill No. 837 (third reading copy -­
blue), respectfully report that House Bill Ho. 837 be amended and 
as so amended be concurred ins 

1. Title, line 11. 
Following, "39 71 1019," 
Inserts "39-71-1019," 

2. Page 26, line 3. 
Following1 "jurisdiction" 
Strike, "under subsection 111" 

3. Page 38, line 4. 
Following, "39 71 1019," 
Inserts "39-71-1019," 

L$ ~Ml 
Amd.~ord. 

Sec. of Senate 

Signed,_~___,;..,;..:..~cJif:....___ 
Thomas E. Towe, Vice-Chairman 

HS Ii? 

SENATE 
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BOUSE BILL NO. 837 

INTRODUCED BY DRISCOLL 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE WORKERS' 

COMPENSATION AND OCCUPATIONAL DISEASE ACTS: AMENDING 

SECTIONS 39-71-116, 39-H-l:3, 39-71-414, 

39-71-702, 39-71-703, 39-71-704, 39-71-741, 

~9-'H-i'0½, 

39-71-1003, 

39-71-1011, 39-71-1013, 

39-i'z-69l,---ANB---39-i'i-69i, 

39-71-1025, AND 

MCA; REPEALING 

39-71-1032, 

SECTIONS 

39-71-1012, 39-71-1015, 39-71-1016, 39-71-1017, 39-71-1018, 

39-i'l-i9l9, 39-71-1019, 39-71-1023, 39-71-1024, 39-71-1026, 

AND 39-71-1033, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 39-71-116, MCA, is amended to read: 

•19-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

( 1) "Administer and pay" includes all actions by the 

state fund under the Workers 1 Compensation Act and the 

Occupational Disease Act of Montana necessary to r.he 

investigation, review, and settlement of claims; payment of 

benefits; setting of reserves; furnishing of services and 

fdcilities; and utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

~- <e9i,<.a<,•e Cow,c,i 
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(2) "Average weekly wage 11 means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July l of each year. 

( 3) "Beneficiary" means:. 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under the age of 18 years: 

(c} an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(dl an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e} a parent wno is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsectic11s (3)(a) through (3}(d) of this section, exists); 

and 

(f} a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the tine ~f the 

iniu~y t~owever, ~urt a orcther or ~ister is 3 be~ef1cidry 

only until the 3q,, ot !8 years and only when no beneE~ciary, 
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as defined in subsections (J)(a) through (3)(e) of this 

section, exists). 

(4) 11 Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

( 5) "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

(6) "1 Days 11 

specified. 

means calendar days, unless otherwise 

17) 

industry. 

(8) 

"Department" means the department of labor and 

"Fiscal year 11 means the period of time between July 

1 and the succeeding June 30. 

(9) "Insurer" means an employer bound by compensation 

plan No. l, an insurance company transacting business under 

compensation plan No. 2, the state fund under compensation 

plan No. 3, or the uninsured employers' fund provided for in 

part 5 of this chapter. 

(10) "InvalidN means one who is physically or mentally 

incapacitated. 

(11) "Maximum healing" means the status reached when a 

worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

(12) ''Order~ means any decision, rule, direction, 

requirement, or standard vf the department or any other 
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determination arrived at or decision made by the department. 

{13) ''Payroll 11
, ''annual payroll'', or "annual payroll for 

the preceding year" means the average annual payroll of the 

employer for the preceding calendar year or, if the employer 

shall not have operated a sufficient or any length of time 

during such calendar year, 12 times the average monthly 

payroll for the current year. However, an estimate may be 

made by the department for any employer starting in business 

if no average payrolls are available. This estimate is to be 

adjusted by additional payment by the employer or refund by 

the department, as the case may actually be, on December 31 

of such current year. An employer's payroll must be computed 

by calculating all wages, as defined in 39-71-123, that are 

paid by an employer. 

(14) "Permanent partial disability" means a condition, 

after a worker has reached maximum healing, in which a 

worker: 

(a} has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

{bJ is able to return to work in the-worker~s-;oe--peo¼ 

pttrsaane--eo--ofte-o£-~h~-options-see-rer~h-in-39-Y¼-¼8¼~-bttt 

sttrrere-±mpa±rment--or--parti8½--wage--¼oss,--er--beth ~ 

capacity but the physical restriction impairs the worker's 

ability to work. 

(15) "Permanent total disability" means a condition 
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resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker i~-tlnable 

to-ree~rn-to-work-±n-the-workeri9-job-pee¼-e£~er--exnea~t¼ng 

a¼¼--opt¼en9--9e~--£or~h--tn--39-T¼-l8¼i has no reasonable 

prospect of physically performing regular employment. 

Regular employment means work on a recurring basis performed 

for remuneration in a trade, business, profession, or other 

occupation in this state. Lack of immediate job openings is 

not a factor to be considered in determining if a worker is 

permanently totally disabled. 

116) The term "physician" includes "surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

(17J The "plant of the employer 11 includes the place of 

business of a third person while the employer has access to 

or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

(18) "Public corporation 11 means the state or any county, 

municipal corporation, school district, city, city under 

commission form of government or special charter, 

village. 

town, or 

( 19} "Reasonably safe place to work O means that the 

place of employment has been made as free from dar.ger to the 

life or safety of the e~ployee d3 the nature 

employment will reasonably permit. 
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( 20} ''Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

(21) ''Temporary total disability'' means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

(22} "Year", unless otherwise specified, means calendar 

year." 

Seetion-~,--seetion-39-T¼-¼%3,-MeA,-is-amended-te-reae~ 

ll39-T¼-¼%3,--Wages--de~~ned.-t±+-awagesa-means-the-gross 

~emuneration-peid-in-Meney,-or-in-a--stt&st¼tttte--fer--meney7 

£or--ser~iees-rendered-by-an-emp¼oyee,-Wages-ine¼ttde-bttt-are 

ffOt-¼±~ited-to~ 

tat--eommiss±ons,--eonttses 7 --and--remttneration--at---the 

reg~¼er--hott~iy-rate-~or-o~ertime-wor~,-~oiidays,-vaeatiens7 

and-sie~ness-per±ods~ 

tbt--board,-¼o~ging,-rent 7 -or-hottsing-tf-tt--eonstttttte~ 

a--par~--o~--the-emp¼oyee~~-rem~neration-end-is-besed-on-i~s 

ee~~al-~altte7-er.e 

tet--peyments-maee-te-en-emptoyee--on--any--bes±s--other 

t~an-t±me-wor~erl;-±netttd¼ng-btl~-~ot-½±~~eed-to-p~eee~er~,-an 

i"~~"~~•e-~±any-~r-~reEit-~har~~g-~~~a~~e~~~c~ 

trt--W~ge~-~o-not-i~el~~e~ 
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tat--emp¼e7ee----tre•e¼----e~penee---re¼mbttreements---er 

a¼¼ewanees-£or-mea¼e,-¼edgin9,-tr8Ye±7-8nd-eabsistenee7 

tht--spee¼a±--rewards--ror---indi~idtta¼---tn~ention---o~ 

disee•ery7 

tet--t¼ps--and-otfter-gratttities-reee~~ed-by-t~e-emp¼eyee 

~n-exeess-o~~-theee--deettmente~--to--the--emp¼oyer--ror--tax 

pttrpeeeST 

tdt--eentr¼bttttons--meee--by--tfte--emp¼oyer--to--a-groap 

inearanee-or-~ene¼on-~¼an;-or 

tet--vacation-or-s±ek-¼eave--bene£its--aee!~tted--bat--net 

pain~ 

t3t--Per--eompensation--eenefit--pttrpoeee7--the--average 

aettta¼---earniftgs--£or--the--iottr--pay--periods--im.mediate¼y 

preeed¼ng-the-¼njttry-ere-the-emp¼oyee•s-wages,-exeepC-i£~ 

tat--~he-~erm-of-empioyment-for--t~~--seme--emp¼oyer--is 

¼ess--than--feur--pay--per¼ods7-in-whieh-ease-the-empioyee•s 

wages-are-the-hotl~ti-rate-time9-~he-"ttmber--or--kottrs--in--a 

week-ier-wh¼eh-the-emp¼oyee-was-h*red-te-work7-or 

tnt--Eor--~oed--eattee--shown-by-the-e¼aimant,-the-ttee-0£ 

the--£ottr--pay--perieds--does--not--aeettrateiy--re£¼eet--the 

e¼aimant•s-emp±oyment-h¼story-with-the--emp¼oyer,--in--wh±eh 

ease-Che-¼nsttrer-may-ttee-addit±ona±-pay-per±ods, 

t4t--tat-Por--the--p~rpoee--o£--eaiett¼ating-eempensst±on 

bene£±ts-£or-en-em~¼oyee-workin9-eonettrrent-employment~;-the 

e~erage-aettta¼-wage~--mttst--be--eaiettieted--a~--prov~~e~--in 
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sttbseetion-t3t• 

tbt--~he--eompensatien--beneE¼ts-£or-a-eevered-ve¼ttnteer 

mttst-be-based-en-the-average-aettta¼--wa~es--tn--his--regtt¼ar 

emp¼oyment7--exeept--se¼£-emp¼eyment-as-a-so±e-proprietor-er 

partner-whe-e¼eeted-not-to-be--eevered,--£rom--wftieh--he--±s 

d±sab¼ed-by-~fte-tnjttry-±nearree~ 

tet--~he--compensation--bene£its-£or-an-emp¼oyee-wor~¼ng 

at-two-er-more-eonettrrent-remttnerated--emp¼oymen~s--mttst--be 

based--on--the--aggre9ate--0£--average--aettta¼--wages-eE-a¼¼ 

em~¼eyments,-except-se¼£-emp¼oyment-as-a-so¼e-proprietor--or 

partner--who--e¼eeted--not--to--be--eo~ered,--frea-wh±eh-the 

emp¼oyee-is-d¼sab¼ed-by-the-~n;ttry-¼nettrred, 

f5t--%£-an-±n;ttred-worker-is-engaq~d-in--se¼£-emp¼oyment 

sttbse-qttent--to--an-i~;ttry7-earnings-Erom-se¼£-emp¼oyment-are 

eon~¼dere~-wages-as-de£¼ftee-¼n-sttbseet¼on-tit--rer--pttrposes 

e£--determ¼n¼ng--ent¼tiement--te--temporary-tota¼-d¼sab¼¼¼ty 

benef¼t~,-ff-a-se%£-efflp¼oyed-wor~e~-ts-entit¼ed-to-temporary 

tota¼--d¼sab±¼ity--bene£tts---and---eont¼nttes---te---reee±~e 

se¼£-emp¼oyment--ineome,-temporary-tota¼-d¼sab¼%¼ty-beneEits 

fflttst-be-red~ced-by-en-afflottnt--eqtta¼--to--two-th¼rds--0£--the 

sel£-emp¼eyment-ineome,u 

Section 2. Section 39-71-414, MCA, is amended to read: 

"39-71-414. Subrogation. (1) If an action is prosecuted 

as provided foL ~n 39-71-412 or 39-71-413 and except as 

otherwise provided in this section, the insurer is entitled 
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to subrogation for all compensation and benefits paid or to 

be paid under the Workers' Compensation Act. The insurer's 

right of subrogation is a first lien on the claim, judgment, 

or recovery. 

(2) (a) If the injured employee intends to institu~e 

the third party action, he shall give the insurer reasonable 

notice of his intention to institute the action. 

(b) The injured employee may request that the insurer 

pay a proportionate share of the reasonable cost of the 

action, including attorneys' fees. 

(c) The insurer may elect not to participate in the 

cost of the action. If this election is made, the insurer 

waives 50% of its subrogation rights granted by this 

section. 

{d) If the injured employee or the employee's personal 

representative institutes the action, the employee is 

entitled to at least one-third of the amount recovered by 

judgment or settlement less a proportionate share of 

reasonable costs, including attorneys' fees, if the amount 

of recovery is insufficient to provide the employee with 

that amount after payment of subrogation. 

(3) If an injured employee refuses or fails to 

institute the third party action within 1 year from the date 

of injury, ~he :ns~rer may institute the action in ~~e ~2me 

of the employee and for the employee's benefit or tnat ot 
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personal representative. If the insurer 

action, it shall pay to the employee any 

amount received by judgment or settlement which is 1n excess 

of the amounts paid or to be paid under the Workers' 

Compensation Act after the insurer's reasonable cos~s, 

including attorneys' fees for prosecuting the action, have 

been deducted from the recovery. 

(4) An insurer may enter into compromise agreements 1n 

settlement of subrogation rights. 

(5) If the amount cf compensation and other benefits 

payable under the Workers' Compensation Act have not been 

fully determined at the time the employee~ the employee's 

heirs or personal representatives, or the insurer have 

settled in any manner the action as provided for in this 

section, the department shall determine what proportion of 

the settlement shall be allocated under subrogation. The 

department's determination may be appealed to the workers' 

compensation judge. 

(6) (a) The insurer is entitled to full subrogation 

rights under this sec~ion, 

to demonstrate damages 

even though the claimant is able 

in excess of the workers' 

compensation benefits and the third-party recovery combined. 

The insurer may subrogate aga1~st the entire settlement or 

awacd of~ t:1irri party c~al~ b~~~ght t7 the claimant or his 

personal represPnralive, ~1chaut regard ~ache nature of the 
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damages. 

(b) If no survival action exists and the parties reach 

a settlement of a wrongful death claim without apportionment 

of damages by a court or jury, the insurer may subrogate 

against the entire settleme~t amount, without regard to the 

parties 1 apportionment of the damages. unless t~e insurer is 

a party to the settlement ~greement. 

{7) Regardless of ~hether the amount of compensation 

and other benefits payable have been fully determined, the 

insurer and the claimant may stipulate the proportion of the 

third-party settlement to be allocated under subrogation. 

Upon review and approval by the department, the ~reement 

constitutes a com£romise settlement of the issue of 

subrogation and may not be reopened by the department or--by 

any-eottrt. 11 

Seetion-4,--Seetion-39-~±-~8½ 7 -MeA7 -±e-amended-to-reed~ 

~39-T¼-T8¼,--eompensa~±on-----£er-----eemporary----te~al 

d±sab±¼±tyT-t¼t-Sobjeet-to-the-iim±tat±on--±n--39-TI-T36,--a 

werker--ie--elig¼b½e-fer-temperary-totai-d±sab±-~±ty-bene£±t~ 

w"en-the-worker-stt££ers-a-total-le99-e£-wages-e~-a-resttlt-e£ 

an-±-n;ttry-snd-ont±¼-the-wor~er-reaehes-maximttm-heai±n9, 

t it--lf'he-dete t"'nti rt.et ti- en - -0£--temporary--tote¼:--0 ±- sa b ±l ±- t y 

m~9t-be-9ttpperted-by-a-preponde~anee-e£-med~eai-e¥±denee, 

t3t--Weekly--~em~ensat±on--be~ef±t~-£or-±njttry-predtte~nq 

temporary-tota±-d±-~ab±±±ty-9hai¼-be--60-if3%--of--the--wages 
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reee±ved--ae--the--t±me--or--the--inj~rr•-~he-max±mttffl-weekiy 

eom~ensatien-bene~±ts-may-not--exeeed--the--etate~s--average 

wee~¼y---wa9e---at--the--t±me--of--±"jttry,--~emperery--tota¼ 

disab±¼±ty-benefits-mttst-be-pe±d-for--the--dttration--ef--the 

werker~s--tem~erery--d±sabi±ity.--Hewever7--if--~--wor~er-is 

reteased-by-the-treet±ng-phys±e±an-to-the-same7-a--mod±£ied7 

or--an--e½ternate--poeitien--that-is-avai¼ae¼e-to-the-worker 

w±th-the-~ame-efflp±oyer-with-e-wage-eqtt±va¼ent-to--or--h±gfter 

than-the-wage-at-the-time-0£-±n;ttry7-the-worker-±s-no-ion9er 

e±i9±ble-£or-temporary-totat-disab±¼ity-benef±ts-even-thott9h 

the--wor~er--has--net--reeehed--maximttm-heaT±n9.-A-wer~er-is 

aga±n-entitled-to-temporery-tetai-benef±ts-if-for-any-reaeen 

the-;oe--±s--no--¼onger--a¥a±±a~le--to--the--worker--and--he 

eontinttee--to--be--temperar±¼y--totaily-di~ab¼ed,-~he-weekiy 

bene£it-amettnt-may-not-~e-adjttsted-£or--eoet--o£--living--e~ 

p~o~±ded-±n-39-T¼-T9rt5t7 

t4t--£n--easee--where--±t--±~--determined--~hat-per±od±e 

d±-sabil±ty-benef±ts-granted-by-the-Seeiet-Seeo~ity--Aet--a~e 

peyeb¼e--beeattee--of-the-injttry,-tfte-weekiy-b~nef±t9-payeb¼e 

ttnde~-e"i9-9eetien-are-reOtteed,-bttt-net-be¼ow--2e~e,--ey--an 

amott"t--eqtte¼7--as--fteariy--as--praetiea¼,--te--one-"ai£-tfte 

Eede~ai-perie~ie-bene£±ee-fer-stteh-week,-whieh-amottnt-¼s--te 

be--ea±ettiated--frem--the--date--of--the--d¼sabt¼±ty--soe±a¼ 

seett~tty-ent±t±ement, 

t5t--Netw±th~tandin9--~tteseet¼en--t3t,-b@9±nn±"9-dttiy-t, 
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t98T7-throttgh-dttne-3e,-l99i,--weekiy--eeffl~e"~etton--benef±t~ 

eor--~efflporery--tetat--ai~abi½i~y-mey-not-exeeed-the-~eeteLs 

9~erage-wee~iy-we9e-0£-$i99-e~~a~ti~ned-dtt½y-½7-±986,~ 

Section 3. Section 39-71-702, MCA, is amended to read: 

•19-71-702. Compensation for permanent total 

disability. {l) If a worker is no longer temporarily totally 

disabled and is ttnable--to--rettl~n--~e-wer~-Oae-eo-injttry 

PERMANENTLY TOTALLY DISABLED, AS DEFINED I_IL____]__2_-7_1_-:_116, the 

worker is eligible for permanent total disability benefits. 

At-an-~nsttrerLs-reqtte9~7-en-e~elttat±on-o£-8ll-e~tions--ttn~er 

~9-T¼-l8ii--fflttst--be--Made-be£e~e-permenene-totel-d±seb±l¼ty 

stattts-~~-dete~m±nedo Permanent total disability benefits 

must be paid for the duration of the worker's permanent 

total disability, subject to 39-71-710 e"d-39-~i-¼9,6. 

(2) The determi~ation of permanent total disability 

must be supported by a preponderance of medical evidence. 

(3) Weekly compensation benefits for an ir..jury 

resulting in permanent total disability shall be 66 2/31 of 

the wages received at the time of the injury. The maximum 

weekly compensation benefits sha:1 not exceed the ~tate 1 s 

average weekly wage at the time of i~jury. 

I 4 l In cases where it is determined ~ha: periodic 

disability benefits granted by the Socidl Secu~icy A~t ~re 

payable because of the injury, :he weekly benefit~ ~-iY3hie 

under this section are reduced, but n0t below zerc, oy d~ 
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amount equal, as nearly as practical, to one-half the 

federal periodic benefits for such week, which amount is to 

be calculated from the date of the disability social 

security entitlement. 

(5) A worker's benefit amount must oe adjusted for a 

ccst-of-living increase on the next July l after 104 weeks 

of permanent total disability benefits ha·Je been paid and 'Jn 

2ach succeeding July 1. A worker may no~ receive more than 

10 such adjustments. The adjustment ~ust be the percentage 

.:.ncrease, if any, 1n the state's 3ve~age wee~~y wage as 

ad2pced by the department over the state's average weekly 

wage adopted for the previous year or 3%, whichever is less. 

(6) Notwithstanding subsecticn (3), beginning July 1, 

l':)87, tnrough June 30, 1991, the maximum weekly ccmpensation 

benefits for permanent total disabiliry ~ay ~8t exceed the 

state's average ~eekly wage of $299 established July 1, 

1.966." 

Section 4. Section 39-71-703, MCA, is ar.endi:d to read: 

"39-71-703. Compensation for permanent partial 

disability ---±mpa±rme~t-owords-and--va~e--~ttp~¼ements. t¼t 

~~e--be~efi~e-~~a~±cb¼e-~or-perma"ene-pa~~ia¼-O~~~e¼l±ty-are 

±mpa±rment-awerds-en~-wege-sttpp±@me~t~,--A--wor~er--who--na~ 

reaehed--maxim~m--hea¼±"q--an~-i~-~ee-eii~ie~e-~~~-perffl~"~n~ 

~~~a±-~+~~~~~t~v-~~n~~±ts-bat-whe-~R~-e-~e~~~o~~y-~e~e~~%~ed 

r~r~±e~±-re~~r~etten-a~-a-r~~tt±~-0£--a--~o~~-~e~~~~~--±~;~ry 
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may--be-e¼igib¼e-~er-a~-±mpa±rment-award-and-wage-ettpp¼ement 

benef±~s-as-fo¼¼ows~ 

tat--The-ro¼¼owing-proeeettre-m~st--~e--ro~¼owed--for--en 

ifflpeirment-aware~ 

fit--Eaeh--pereen~a~e-pe±nt-of-impairment-is-eempensated 

in-an-amottne-eqtta¼-to-5-week~-t±mes--66-~f3%--of--the--wage~ 

reeei~ed--at--t~e--~±me--~£-~ne-injttry7 -sabjeet-to-a-maximttm 

eompensation-rate-0£-ene-ha¼f-of-~he-state~s-everage--week¼y 

wage-at-the-time-of-±njtlry7 

tiit-Whe~---a---we~ker---reae~es---maximam·-hee±ing7 --an 

im~airment-rating-is-rende~ed-by-one-or-more--physieians--as 

pro•ided--rer--±n-39-j¼-1±t7-Tmpa±rment-be~er±~~-ere-paya0ie 

be9inn±ng-the-date-ef-m~x±mttm-~eai±n9, 

t±±±t-An-±mpairment-award-ffll!y-he-pa±d-e±weekiy-or--tn--a 

ittmp--sttm,--at--the-diseretion-of-the-wer~er,-~ttmp-s~ms-paid 

for-impatrments-are-r.ot--stt~jeet--to--the--re~tt¼rements--~et 

foreh--±n--39-1±-~4~,--exeept--ehat-inmp-s~m-eon~ersions-ror 

bener±ts-net-aeertted-may-ee-redtteed-to-pre~ent-vaitte-at--the 

rate-set-ferth-by-the-depar~ment-~~-39-7±-~4¼f5t, 

t±vt-Tf--a--werker--beeomes-ei±9±ete-for-permanent-teta¼ 

d¼sab±i±ty-benef±ts,-the-±ns~rer-may--reeover--any--ittmp-sttm 

ad~anee--pa±d--to-a-c±aimant-for-±mpa±rment,-as-set-fortft-±n 

39-~i-T4¼t5t~-s~eft-r±~ht--of--reeo~ery--dees--not--app±y--to 

t~mp-~ttm--benefits--~~~e--f~~-~he-~er¼e~-r~±er-to-~±aiman~i~ 

ei±g±b±r±ty-£o~-permanen~-te~e¼-O±~~bt±ity-bene£±t~7 

-15- HB 837 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

H 

15 

16 

:1 

16 

19 

20 

21 

22 

23 

.: 5 

HB 0837/03 

t~t--%E--a--wor~er---sttfEers---edd±t±ona¼---±n;ttry7---en 

tmpa±rment--award--payab¼e-for-the-edd±t±ona¼-±njttry-mH9t-be 

redtteed--by--the--amoant--o£--~--prev±ott~--award--pa±d---£or 

±mpa±rment-to-the-~ame-~±te-en-t"e-hoey, 

tbt--~he-£oiiow±n9-pro~edttre-mtts~-be-£ol¼owed-£or-a-wege 

sttpplement~ 

t±t--A--worker--mttst--be--eofflpen~ated-±n-wee~iy-befte£±ts 

eqttaT-to-66-Zf3%-o£--the--d±££ere"ee--between--the--wor~eris 

aettt4±--wa9es--reee±ved--at--the--t~me-of-the-±nj~ry-and-the 

wage~-the-wor~er-±s-qtta±±f±ed-te-earn-±n--the--wor~eris--;eb 

~oo±,-~ob;eet-to-a-maximttm-eempensat±o~-raee-o£-one-hai£-the 

3tate~s-average-weekly-wa9e-at-the-t±me-oi-±njttry7 

t±±t-Ei±9ib±¼±ty--for-wa9e-~ttpplement-benef±ts-be9±ns-at 

maKifflt:tffl-hea¼in9-and-terffl±nates--at--the--exp±ratien--of--508 

weeks--mintt~--the--n~mber--o~--week~--for--which--a-wor~eris 

¼mpa~rment--award--is--payab±e,--sttbjeet--to--39-T¼-~%8,---A 

~or~eri~--ra±ittre--to--sttsta±n-a-wage-ioss-eempensable-tt"eer 

sttbsee~ton--tittbtttt--does--not--extend---the---per±od---of 

eli9±bii±ty7--Hewe~er7 --±£--a--wor~er--beee~~~--e¼±9i~±e-for 

temporary-to~al-dtsabii±tr,-permanent-te~ai--disab±iity,--or 

tote±---rehab±iite~±on---be~ef±ts---after--reaeh±n9--maximttm 

heal±ng,-the-ei±g±b±i±ty-per±od-for-we~e-sttpp½ement-be"ef±ts 

±s-extended-by-a"y-per±od-for-whieh-e-wor~er-is--eempe"sated 

by-the~e-benefi~~-after-~eaeh~r.~-maxim~m-he~±ing7 

t~t--~he--dete~m~netien--0£-permanent-~artiai-d±~abi±ity 
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~~9t-be-9tt~por~ed-ey-a-preponderenee-0£-med±eet-ev±de~ee~ 

f3t--Hotw±thstand¼nq-9ttb9ee~ion-t¼t7-beg±nn±n9--0ttiy--½, 

t98T,-tnrottgh-dtt~e-307-t99¼,-the-m8x±mttm-weekty-eompen~at±on 

bene~~t9--£or--permanent--~ertie½--d±9ab±¼±ty-may-not-exeeed 

$t49,58,-wh±eh-i9-o~e-hal~-the-9ta~ei9-~~e~age--wee~Ty--wage 

e9taeii~fted-d~½y-¼,-t9B6, 

{l) If an injured worker suffers a permanent partial 

disability and is no longer entitled to temporary total or 

permanent total disability benefits, the worker is entitled 

to a permanent partial disability award. 

ill The per~~nent partial disability award must be 

arrived at by multiplying the percentage arrived at through 

the calculation provided in subsection (3) by 350 weeks. 

(3) An award granted an injured worker may not exceed a 

permanent partial disability rating of 100%. The criteria 

for the rating of disability must be calculated using the 

medical impairmenc rating as determined by the lates~ 

edition of the American medical association Guides to the 

Evaluation of Permanent Impairment, The percentage t·:> be 

used in subsection (2) must be determined by adding the 

following applicable percentages TO THE IMPAIRMENT RATING: 

w if the claimant is 30 years of age or your.ger ~c 

the time of injury, 0%; if the claimant is over 30 zears cc 

a.9.e but under S6 vears of age at ~he time of i~~!.- :=Wf 2 ~: 

and if the claimant is 56 years of dge or older at t~e t 1me 
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of in~ 5%- _lli 

tb) for a wor~er who has ccmoleted less than 9 years of 

educationL 5% 3%_l______f_or a ~orker who has completed 9 through 

12 years of education or ~he has received a graduate 

equivalency diploma, 3% 2%; :c~ a worker who has completed 

more than 12 years cE education, J%: 

(c) if a worker has no wage loss as a result of t~e 

industrial inJury, 0%; if a worker has an actual wage loss 

of $2 or less an hour as a res~~t of the industrial in~ 

10%; if a worker has an actua: ~age loss of more than S2 an 

hour as a result of the industr:al inEy,____?p\; and 

ill if a worker~t_____!__be t~me of the in~, was 

performing heavy labor activi~y ar.d after the injury the 

worker can perform only light or sedentary labor activity, 

20%i____ if a worker_,_at the ti~e of injury, was performing 

heavv labor activity and after ~~e injury the worker can 

perform only medium labor ac:ivity, lS\; if a worker was 

performing medium labor activitv at the :ime of the injury 

and after the iniurv the worker can perform only light or 

sedentary labor activity, 10%. 

l_~J The weekly benefit rate for oermanent partial 

disa.bilit~?~ __ 2/3't cf the wages recei·,ed at ti"'.e ti.11e of 

j~j~_r__y_, but the rate may ~ct exceed ~ne-half the state's 

~~'.-~~"l.ge- week _l_L~0._':?~. Tbe wee-.:..::.·,· :'e:--.e:.:..; ar:70l.i.:"l t establi:;;hed --- ------

for _3.n __ in~~d_ ,.,·,.Jrker :nav :-.:.-: !:,e cf'.a:"":.ged t.y a sur,seque-n--
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adjustment in the state's average weekly wage [or future 

fiscal years. 

(5) If a worker suffers a subsequent compensable injury 

OR INJURIES to the same part of the body, the award payab:e 

for the subsequent in i u ry ffltt!!t:-1"@-r-@dtt~ee.-ey-ti,e-afflettr,t MAY 

NOT DUPLICA·TE ANY _l\.MQ'CNTS paid fat" the previous injury OR 

INJURIES. 

(6) As used in the section: 

(a) ''Heavy labor activity'' means the ability to li!t 

over 50 pounds occasiona:ly or up to 50 pounds frequently; 

(b) ''Mediuffi labor activity'' means the ability to lift 

up to 50 pounds occasionally or up to 25 pounds frequently; 

{c) "Light labor activity" means the ability to lift up 

to 25 pounds occasionally or up to 10 pounds frequently; and 

(d) ''Sedentary labor activity'' means the ability to 

lift up to 10 pounds occasionally or up to 5 pou~ds 

frequently." 

Section 5. Section 39-71-704, MCA, is amended to read: 

•39-71-704. Payment of medical, hospital, and related 

services fee schedules and hospital rates. (1) In 

addition to the compensation provided by thi~ chapter and as 

additional benefit separate and apart from compensation, an 

the following must be fu~nished: 

(a) Atter t~e happeni~g ~f ~~e i~1ury and subjecr tJ 

the provisions of subsection (l)(d), the insurer shdll 

-19- HB 837 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

2.6 

17 

18 

19 

20 

21 

22 

23 

:>.J 

25 

HB 0837/03 

furnish, without limitation as to length of time or dollar 

amount, reasonable services by a physician or surgeon, 

reasonable hospital services and medicines when needed, and 

such other treatment as may be approved by the department. 

for the injuries sustained. 

{b) The insurer shall replace or repair prescription 

eyeglasses, prescription contact lenses, prescription 

hearing aids, and dentures chat are damaged or lost as a 

result of an injury, as defined in 39-71-119, arising out of 

and in the course of employment. 

(c) The insurer shall reimburse a worker for reasonable 

~=avel expenses incurred in travel to a medical provider for 

treatment of an injury pursuant to rules adopted by the 

department. Reimbursement must be at the rates allowed for 

reimbursement of travel by state employees. 

i_qJ Exce_:e_t for the repai !" or replacemer~t of a 

prosthesis furnished as a result of an industrial inJurv, 

the benefits provided for in this section terminate when 

they are not used for a period of 60 consecutive months. 

(2) A relative value fee schedule for medical, 

chiropractic, and paramedical services provided for in this 

chapter, excluding hospital services, must be established 

annually by the department and become effecti·1e in January 

~teach year. The maximum fee schedule must be ad0~t~d d~ a 

relative value fee schedule of ffiedical, chiropractic, and 
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paramedical services, with unit values to indicate the 

relative relationship within each grouping of specialties. 

Medical fees must be based on the median fees as oilled to 

the state fund during the year preceding the adoption of the 

schedule. The state fund shall report fees billed in the 

form and at the times required by the depart~ent. The 

department shall adopt rules establishing relative unit 

values, groups of specialties, the procedures insurers must 

use to pay for services under the schedule, and the method 

of determining the median of billed medical fees. These 

rules must be modeled on the 1974 revision of the 1969 

California Relative Value Studies. 

(3) Beginning January 1, 1988, the department shall 

establish rates for hospital services necessary for the 

treatment of injured workers. Approved rates must be in 

effect for a period of 12 months from the date of approval. 

The department may coordinate this ra~esetting fu~ction with 

other public agencies that have similar responsibilities. 

(4) Notwithstanding subsection (2), beginning January 

1, 1988, through December 31, 1991, the maximum fees payable 

by insurers must be limited LO the relative value fee 

schedule established in January 1987. Not·,.;, i ~hs tandi ng 

subsection (3), beginning January 1, 1988, through De=ember 

31, 1991, the hospital rates payable ~y insurers ~~sc be 

limited to those set in January 1~88. A_fte~ ;::i~_cerrc~l_! 
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1991, the percentage increase in medical costs payable under 

this chapter may not exceed the annual percentage increase 

in the state's ave~age weekly wage as defineq in 39~71-116." 

Section 6. Seccion 39-71-741, MCA, is amended to read: 

•39-11-74i. Compromise settlements, and lump-sum 

payments,-9nd-Tttmp-sttm-ed~anee--~eymen~s~ (1) (a) Benefits 

may De converted in whole to a lump su~: 

(i) if a claimant and an insurer dispute the initial 

compensability of an injury; and 

(ii) if the claimant and insurer agree to a settlement. 

(b) The agreement is subject to department approval, 

The department may disapprove an agreement under this 

section only if there is not a reasonable dispute over 

compensability. 

(c) Upon approva~. the agreement constitutes a 

compromise and release settlement and may not be reopened by 

the department e~-ey-any-eottrt. 

tdt--~he-per~ie9~-f~~¼ttre-te-reae~-an-egreement-±9-not-e 

dtsp~te--e¥er--wh±eh-e-mediaeor-er-the-wor~ersi-eempensa~¼en 

eettrt-ha~-jttr½~Oieeieft• 

( 2) ta} If~~ insurer nas accepted initial liability 

for an injury, perm8nent-~eta¼-ertd permanent partial wage 

:!!ttp~-!el'l'l.ertt- ~_isability benefits may be converted in whole or 

~-~ ~!:_ tu a : :..;r:;~-.St..:'.n ;:,a.yrr.E":".t. 

tht--~he--eefl~~r~ten--~~y--be--made--on½y-~pert-agree~ent 
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~eeweeft-a-e¼aima"t-and-eft-insurero 

(B) THE TOTAL OF ANY LUMP-SUM CONVERSION IN PART THAT 

IS AWARDED TO A CLAIMANT PRIOR TO THE CLAIMANT'S FINAL AWARD 

MAY NOT EXCEED THE ANTICIPATED AWARD UNDER 39-71-703 OR 

$20,000, WHICHEVER IS LESS. 

tett.!:J:.i.£l_ ~fte An agreement is subject to department 

approval. The department may appre•e-an-agreement-i£~ 

tit--tftere-±s-a-reasena&¼e-d¼spttte-eoneerft~n~-tfte-~me~nt 

e£-the-insttr~ris-fttture-¼iaei¼ity-er-eene£its~-or 

ti±t-the--amettnt-ei-the-insttrer~s-pre;eeted-i±abii±ty-±e 

reasefta~¼y--ee-rtain--and--the--settiement--em~ttnt---~s---net 

sabs~antia¼¼y--ies$--than-tfte-prese"~-Ya±tte-ot-the-inenr@~•~ 

¼iah-¼¼it:, disapprove an agreement only if the department 

determines that the settlement amount is inadequate. If 

disapproved, the department shall set forth in detail the 

reasons for disapproval. 

tdt--~he--pare¼ee~--~a~¼nr-e--to-reaeh-a~reeffie~t-¼s-not-a 

dtsptt~e·-e1Pef'-wh±eh:-a-m.ed.½-ater--et"-the--w'"'ticers..1.--eom:pet'\satten 

eoa-r'C -·fta-e-; t:1·.r i: sdiet±on .-

tet f..:ilQl Upon approval, the agre~ment constitutes a 

compromise and release settlement and may not be reopened by 

the department e-r-by-any-eettr~. 

t3t--tat-Pef!'ffla"e~t-part¼a¼-wage-sttpp¼ement-beflef±ts--may 

be-ee~Y1!~ted-~n-part-ee-a-½ttmp-~ttm-ad~ane~, 

tet--~fte--eon~ers±on--mey--ee--mede--on±y-t:ipon-e~reement 
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betweeft-a-e¼atmane-aftd-an-±nst:irerT 

tet--~fte-aqreement-±e-st:ib;eet--to--depart•ent--approva¼T 

~he--deparcmeftt--rnay--appreve--an--a,reeae"t--i£-tfte-part¼es 

demon~tra~e-that-the-e¼a±ment-has-f±nane¼a¼-need-thae~ 

tit--reiates-te-tfte-neeesett±~s-of-¼±£e-or-re¼aees-to-an 

aeettmtt¼ation-0£-debt-inettrred-prtor-to-tn;a~y;-and 

t++t-artses-sttbeeqttent-to-the-date-ef-tn;tt~y--or--a~ises 

beeaase-0E-~edtteed-~neeme-ae-a-restt¼t-of-~M-~n;~ry7 

tdt--~he-part±es•-ra±it:ire-te-reeeh-an-agreemen~-¼e-not-a 

d¼epnte--o•e-r---Wft±eh-a-mecH::ater-or-the-werlters~-eentpensa-ti.en 

eottr-t-has-;n~t!t«¼et~eftT 

tdt--A-¼:amp-~nm-paymeftt-of-per-l'MU'\e-flt'-par~±ai--d¼sa~¼¼¼~y 

benef¼ts--approved-by-the-depar~meftt-or-gronted-ey-th•-ee~rt 

mt:ist:-be-paidT 

t•till Permanent total disability benefits may be 

converted in whole or in part to a ¼t:tftlp-sam-advanee lump 

sum. The total of all lump-sum advanee pey,ne--n~~ CONVERSIONS 

IN PART THAT ARE AWARDED to a claimant may not exceed 

$20,000. A conversion may be made only upon the written 

application o-f the injured worker wit-h the concurrence of 

the insurer. Approval of the lump-sum ad•a"ce payment rests 

in the discretion of the department. The approval or award 

of a lump-sum ad•anee payment by the department or court 

must be the exception. It may be given only if the wor--ker 

has demonstrated financial need that: 
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(a) relates to: 

(i) the necessities of life; 

(ii) an accumulation of debt incurred prior to the 

injury: or 

(iii) a self-employment venture as--s~~--fe~e"--i~ 

39-~r-¼8i6~-snd that is considered feasible under criteria 

set forth by the department; or 

(b) arises subsequent to the date of injury or arises 

because of reduced income as a result cf the inj~ry. 

14) Any lump-sum conversion of benefi~s ~nder ~ht~ 

~eetion SUBSECTION (3) must be converted to present value 

using the rate prescribed under subsection (5)(b). 

{S) {a) An insurer may recoup any lump-sum 8dvsnee 

payment amortized at the rate established by the department, 

prorated biweekly over the projected duration of the 

compensation period. 

(b) The rate adopted by the depa~tment must be based on 

the average rate for United States 10-year treasury bills in 

the previous calendar year, rounded to the nearest whole 

number. 

(C) If the projected compensation period is t~~ 

claimant•s lifetime, the life expectancy must be deterrni~ed 

by using the most recent tabl~ of lifp ~xpectancy as 

published by the United Sra~es natic1,al cei1t~~ r~: 

statistics. 
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(6) '!'~~ Subject to the other provisio~ o~ this 

section, the department has full power, authority, and 

jurisdiction tlftde~--sttbseet~on--tlt to allow, approve, er 

condition compromise settlements for any type of benefits 

.e.rovided for under this chapter or lump-sum adYSfte@e 

payments agreed to by workers and insurers. All S'.JCh 

compromise settlements and lump-sum payments are void 

without the approval of the department. Approval by the 

department must be in writing. The department shall direc~ly 

notify a claimant of a department order approving or denyi~g 

a claimant's compromise or lump-sum payment. 

{7) 9ttb;ee~--ee--39-~½-i48l,--a ~ dispute between a 

claimant and an insurer regarding the conversion of biweekly 

payments into a i~mp-9~m-aeva"ee-ttnder-9tt~seee¼en--t4t lump 

sum is considered a dispute, for which a mediator and the 

workers' compensation court have jurisdiction to make a 

determination. If an insurer and a claimant agree to a 

comprJmise a~d ~elease settlement or a lump-sum ~e~anee 

payment but the department disapproves the agreement, the 

parties may req-..:.est the workers' compensation court: to 

review the department's decision."' 

SECTION 7. SECTION 39-71-1003, MCA, IS AMENDED TO READ: 

"39-71-lOOJ. Eligibility for vocational rehabilitation 

expenses. G..2_ ~-~-,~ ..:~=~=-::'~catic:n by the depar:-:xe:1': ~C s::.c:.a.: 

a.nd rehabil . .i.t.:!-::..:::1 ser· .. ·ices, a disabled '.JOrker may be pai.d 
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vocational rehabilitation expenses from funds provided in 

39-71-1004, in addition to benefits payable under the 

Workers' Compensation Act. 

(2) The appeal process provided for in 53-7-106 is the 

exclusive remedy for an iniured worker aqgr:eved in t~e 

receipt of vocational rehabilitation services provided by 

the department of social and rehabilitation services." 

Section 8. Section 39-71-1011, MCA, is amended to read: 

"39-71-1011. Definitions. As used in this chapter, the 

following definitions apply: 

(l} "Board of rehabilitation certification" means t:t'.e 

nonprofit, independent, fee-structured organization chat is 

a member of the national commission for health certifying 

agencies and that is established to certify rehabilication 

practitioners. 

(2) NDisabled worker" means one who has a medically 

determined rescriction resulting from a work-related injury 

that precludes the worker from returning to the job the 

worker held at the time of the injury. 

t3t--•foWoR7P,u---meens---en---ind±v+d~e¼±zed,---wr±tten 

reftab±i±tation--pro9ram-prepered-by-the-depertmen~-ef-seeie+ 

efld-re~aM%~tet¼efl-eer•±e~e7 

t4t ill "Rehabilitation be:1efits" means benefits 

provided in 39-71-1003_,_[sectio~_l~l, and ~9-~+-tei~-~hro~g~ 

39-71-1025. 
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ill "Rehabilitation plan" means an individualized plan 

e~-edtteet±en,--tr•s±ni-rtg-,--or--spee¼a½ized--jeb--Pl'ledif±eeti-on 

~~sigfled--ee-ees±e~-e-di-9abied-worker-in-eeg~±~+ng-ski-¼½s-er 

~pt±tttdes-te-retttr"-te-werk TO ASSIST A DISABLED WORKER IN 

ACQUIRING SKILLS OR APTITUDES TO RETURN TO WORK THROUGH JOB 

PLACEMENT, ON-THE-JOB TRAINING, EDUCATION, TRAINING, OR 

SPECIALIZED JOB MODIFICATION. 

(5) '1 Rehabilitation provider'• means a r~habilitation 

counselor,---ether---~han---the--depa~tment--0£--sec±a¼--and 

rehab±%±te~io"--se'f'vi-ees, certified by the board for 

rehabilitation certification and designated by the insurer 

to the department OR A DEPARTMENT OF SOCIAL AND 

REHABILITATION SERVICES COUNSELOR WHEN A WORKER HAS BEEN 

CERTIFIED BY THE DEPARTMENT OF SOCIAL AND REHABILITATION 

SERVICES UNDER ]9-71-1003. 

(6) "Rehabilitation services" consists of a program of 

evaluation, planning, and delivery of goods and services t0 

assist a disabled worker to return to work. 

t~ t- - t ll'.t- 11Wef"lte'f' .Ls- -;e-e-pee¼JL-mearrs- t hose-je:h !1-t:yp±ea l: ¼ y 

ava±¼ab¼e-£or-Wf'l:%eh-a-#erlin!!r-is--i!!tta¼i-£--ie-d7--eonsise@l'lt--w1::eh 

tfte--vor~~.Ls--~~e7--edaeat¼on,--voeet±ona¼--exper±enee--and 

aptitttde---afld---eompetib¼e---w¼t~---the--wor~eri9--physice¼ 

eepec±t±ee-and-%~mi-tat±ons-as-the--res~¼t--of--the--wor~erie 

iflj~~y7-bae~-of-±1M1e~i~te-job-openin9s-ts-not-a-f~etor-to-b~ 

eor,.~idet"ed.7 
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tbt--A---wor~erL~--job--pool--mey--Oe--e±ther--±oe8¼--or 

statewtde,-a~-ro±¼ows~ 

t¼t--e-±oeet-;ee-pooi-±s-tne--;oe--~er~±ee--offiee--eree 

thet-i"e¼ades-the-wor~eris-residenee~-~nd 

t±±t-the-statev~~e-joh-pooi-~e-the-~tete-0£-Mo~ta~a~•• 

Section 9. section 39-71-1013, MCA, is amended :o read: 

"39-71-1013. Agreement between worker and insurer 

regarding option. A worker ar.d an insu=er may agree thet--en 

optie"--±n--39-~i-i8T~--~s-approprie~~-wtthoat-£oi¼ewing-the 

proeedttres-provided-±n-th±s-pert.-Fe±±are-to-reeeh-e~reement 

~e-not-e-dispttte-ttftder-39-~t-i46¼ to a rehabilitation plan 

and file the agreement with the department.~ 

NEW SECTION. Section 10. Rehabilitation benefits.-1,1 

f~7-es-a-restt¼t-e£--an--¼njttry,--an--±n;~red--wer~er--ea""et 

retttr"-te-the-jeb-t"e-wor~er-~e:d-a~-tne-~tme-e£-~n;ary,-the 

worker--¼s--entit¼ed-to-rehaoiiitation-~ene~tts-and-ser~¼ees 

as-prov¼ded-¼n-s~bseetions-trt-~hroa9~-t5t~-t£--the~e--½s--e 

e~~pttte--as--to--whether-an-injttre~-wo~~er-een-retttrn-to-the 

;ob-the-worke~-held-at-the-t±me-of-inj~~y,-~he-~"~ttrer-sne±¼ 

des±gnete--a--rehab±¼itatien--provtde~---eo---e~ai~ate---8nd 

determ±ne--whether--the-wer~er-ean-~e~ttrn-to-the-jeO-~eid-at 

the-time-0£-±nittry7-and-i~-±~-±~-de~e~mined-that-he--eannot7 

the--werker--is--ent±tted--to--~e~aoti±ta~~on--ben~~~e~- ~nd 

~er~iee~-e~-~ro~ided-for-=~-~tl5~~~~~~~~-ti+-t~~e~g~-1Sto 

trt--Tf--it--i~-determ±~~d-thet-~~e-wo~ker-ea~net-r~tttrn 
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to-the--;oo--h~td--et--the--t±m~--or--±njttry,--a--voeat±ona± 

es~e~~ment--m~~t--be--eemp¼eted-by-a-reheb±!ttae±o~-pro~~der 

de~tgneted-by-the--±n~~rer~--~he--asse~sment--mttst--±de~t+fy 

potent±e±---¥oeat~one±---9oer~,---~oeat±ena¼--re~ab±¼±tet±on 

tra±n+ng,-end-reempioyment-end-wege-potentia¼-en~-take--±nto 

eo~~±cierat±on--the--wor~eris--age7 -edtteat±on,-e~ai~±n9,-wer~ 

h±~tery,-and-re~±Ottat-pny~iea¼-eapee±ties7 

t3t--T£-±t-±~-aeter~±ned-thet-e-wer~er-eannoe-~et~rn--to 

e~e--jeo--the--wor~er--heid--at--th~--t±me--oE--±nj~ry;--ehe 

re~ae±~~~at~en-previder-9haTi-a~s±st-ehe-wer~er-±~-ebta±n±~g 

new-e~~:eyment-and-the-worker-mttst-be-g±¥en-tt~-ee-8-wee~~-of 

weekiy--ee~ef±ts--et-the-vor~er~s-te~porary-to~ar-d¼~~b±tiey 

ra~e-w~±±e-attempt±"q-te-obtain-new--empteyment7--££,--a£ter 

re~e±~ir.~-b@ftef¼es-~nder-th±~-~ttb~eet±on,-the-wor~@r-deeides 

to--~~~eeed--with--a-~eheb±t±tatien-~lan,-e~e-wee~~-i~-whieh 

be~ef±~~-were-~a~d-~nder-th±~-~ttbseet±on--m~~t--~e--ered±~ed 

agai~~t--~he-~axt~tlm-of-¼84-weeks-of-~eheb~~±~at~en-bene£¼ts 

pro~ided-~n-th±~-~eet±on, 

t4t--Hp-to-le4-wee~s-or-weekty--rehab±t±ta~±on--bene£ie~ 

~tt~t--oe- ~ro~td~d--ae--the--temporary-teta±-d±~eb±±~ty-rete 

e~e~o±±~~ed-f~r-the-wor~er,-~he-ntlmeer-or-wee~s-e£--oenefits 

~~~~~ded--~tl~t-be-~teted-in-8-rehab±i~eat!on-~±~n-f±~e~-v~~~ 

~Me-d~~e~~~~n~,-~~e-b~~ef±t~-mtt~~-be--~e~~--~~±y--wn~±e--~Me 

w~~~t'~---~~---~~;~~ed---~~--en--~ppreved--r~~~6±~~-~~~~~----

ap~~en~~~~~~±p-~re~~8~-or-d~r±ng-a-rea~o~e~~e-Fe~~~6-~i-~~me 
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wh¼¼e--the--wor~er--i~--wait±ng---to---begin---en---appro~ed 

re"ae±¼¼tstion-or-apprent±eeeh±~-pro~ram.-~he-bener±te-beg±n 

when--the--rehsbi¼ttat±on--prov±de~--fiiee-the-pien-w±t~-the 

~epertment~ (1) AN INJURED 

REHABILITATION BENEFITS IF: 

WORKER IS ELIGIBLE FOR 

(A) THE INJURY RESULTS IN PERAANENT PARTIAL DISABI~ITY 

OR PERMANENT TOTAL DISABILir·; AS DEFINED IN 39-71-116; 

(B) A PHYSICIAN CERTIFIES THAT THE INJURED WORKER IS 

PHYSICALLY UNABLE TO WORK AT THE JOB THE WORKER HELD AT THE 

TIME OF THE INJURY; 

(CJ A REHABILITATION PLAN COMPLETED BY A REHABILITATION 

PROVIDER AND DESIGNATED BY THE INSURER CERTIFIES THAT rHE 

INJURED WORKER HAS REASONABLE VOCATIONAL GOALS AND A 

REEMPLOYMENT AND WAGE POTENTIAL WITH REHABILITATION. THE 

PLAN MUST TAKE INTO CONSIDERATION THE WORKER'S AGE, 

EDUCATION, TRAINING, WORK HISTORY, RESIDUAL PHYSICAL 

CAPACITIES, AND VOCATIONAL INTERESTS; AND 

(D) A REHABILITATION PLAN BETWEEN THE INJURED WORKER 

AND THE INSURER IS FILED WITH THE DEPARTMENT, IF THE PLAN 

CALLS FOR THE EXPENDITURE OF FUNDS UNDER 39-71-1004, THE 

DEPARTMENT SHALL AUTHORIZE THE DEPARTMENT OF SOCIAL AND 

REHABILITATION SERVICES TO USE THE FUNDS. 

( 2) AFTER FILING THE REHABILITATION PLAN WITH THE 

DEPARTMENT!. THE INJURED 'MOR KE~ IS ENTITLED TD RECE"IVE 

REHABILITATION BENEFITS ;;-;: THE INJURED WORKER'S TEMPORARY 
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TOTAL DISABILITY RATE. THE BENEFITS MUST BE PAID FOR THE 

PERIOD SPECIFIED IN THE REHABILITATION PLAN, NOT TO EXCEED 

104 WEEKS. REHABILITATION BENEFITS MUST BE PAID DURING A 

~E.ASONAB~L PERIOD, NOT TO EXCSED lO WEEKS, WHILE THE WORKER 

IS WAITING TO BEGIN THE AGREED-UPON REHABILITATION PLAN, 

REHABILITATION BENEFITS MUST BE PAID WHILE THE WORKER IS 

SATISFACTORILY COMPLETING THE AGREED-UPON REHABILITATION 

PLAN. 

i-3.1 IF THE REHABILITATION PLAN PROVIDES FOR JOB 

PL.A.CEMENT, A VOCATIONAL REHABILITATION PROVIDER SHA.LL ASSIST 

THE WORKER IN OBTAINING OTHER EMPLOYMENT AND THE WORKER IS 

ENTITLED TO WEEKLY BENEFITS FOR A PERIOD NOT TO EXCEED 8 

WEEKS AT THE WORKER'·s TEMPORARY TOTAL DISABILITY RATE. IF, 

AFTER RECEIVING BENEFITS UNDER THIS SUBSECTION, THE WORKER 

DECIDES TO PROCEED WITH A REHABILITATION PLAN, THE WEEKS IN 

WEICH BENEFITS WERE PAID UNDER THIS SUBSECTION MAY NOT BE 

CREDITED AGAINST THE MAXIMUM OF 104 WEERS OF REHABILITATION 

BENEFITS PROVIDED IN THIS SECTION. 

(4) IF THERE IS A DISPUTE AS TO WHETHER AN INJURED 

WORKER CAN RETURN TO THE JOB THE WORKER HELD AT THE TIME OF 

INJURY, THE INSURER SHALL DESIGNATE A REHABILITATION 

PROVIDER TO EVALUATE AND DETERMINE WHETHER THE WORKER CAN 

RETURN TO THE JOB HELD AT THE TIME OF INJURY. IF IT IS 

D!7:TERMitJr::D THAT HE CANNOT, THE WORKER IS EN'l'ITLED TO 

REHABILITATION BENEFITS AND SERVICES AS PROVIDED IN 
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SUBSECTION ( 2) • 

ill A worker may not receive temporary total ~~ 

biweekly permanent partial disability benefits and 

rehabilitation benefits during the same period of time. ~he 

insttrer-mo7-09ree-to-exten~-~ehehi¼±tat±e~--~ene£its--eeyena 

t~e-¼94-wee~-perio~7 

t5til_l The rehabilitation provider, AS ACTHORIZED SY 

THE INSURER, shall continue to work with and ass:st ~he 

injured worker until the rehabilitation plan is completed. 

Section 11. Section 39-71-1025, MCA, 

read: 

•39-11-1025. Auxiliary rehabilitation 

addition to benefits otherwise provided in 

is a:nended c.o 

benefits. In 

this chapter, 

separate benefits not exceeding a total of $4,UOO may oe 

paid by the insurer for~ 

tit reasonable travel and relocation expenses used~~: 

totill_ search for new employment; 

tbtill return to work but in a new location; e~d 

tet11J. implement a rehabilitation p~ogram-ptlrstlant-eo-a 

finoi-order-oi-dete~m±net±on-by elan that has been filed 

with the department; and 

(4) attend an on-the-job training program. 

t%t--rea~onae!e--~a~t±e±pat±on--with--a~--em~ie7~~-~~-dn 

o~-~h~-1e~-tra±n±Mg-prograffl7 1
' 

Section 12. section 39-71-1032, MCA, is ar:-:e!::le,i 
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read: 

•39-71-1032. Termination of benefits for noncooperation 

with rehabilitation provider or-tke-~eportment-of-~oeio±-and 

rehab±!±tat±on-~er~±ee~ -- department hearing and appeal4 

(l} If an insurer believes a worker is refusing unreasonably 

to cooperate with ~he rehabilitation provider or--ehe 

de~ertmeftt--0£--~oe±a±--end--rehab±i±tetion--9er~±ee9, the 

insurer, with 14 days' nctice to t.he work.er and departme:i.t 

on a form approved by the department, may terminate any 

rehabilitation benefits the worker is receiv~ng under this 

part until the worker cooperates. fE-ehe-wer~er-±s-~ece±~±"g 

wege-~ttpp±emen~ ~e"e~i±~tetion-be"e~±~~,-those-be"eiit9-mtt~t 

eo"t±ntle--tl~ti¼---~he---deparementis---determine~ion---ander 

s~b9eetien-t3t-is-ma~e, 

[2) The worker may contest che i:i.surer's termination of 

benefits by f1l~ng a w:1tten exception to the department 

within 19 20 working days after the date 8f the 14-day 

notice. The worKer or i:1.surer may :equest a hearing o~-~he 

before the depar~ment may-no¼d-a-~ea~ing-o~-±t~-own--fflotion. 

The <lepdrtmer.t shall held a hear~:1.g within 30 days )f 

receipt of the request. The department shall issue an order 

within 36 !2_ days of the hearir.g. 

(J) ff-~e-e~~ep~te~~-~re-~~me~y-r~Te~-~~-~ne-depa~tme~e 

de~~~m±ne~-~h~-~e~~~~-~~~~a~~~~~i~-~~f~~e~-~~-~~~~~r~te,-t~e 

~~~tlrer--may--ee=~~~a~~--woge-ie~9-~~ppie~e~t ~e~eb%iie~t±on 
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eenefit~-the-wor~er-±3-reee¼~tng-ttntt¼-the-wor~er-eeepe~ete~ 

w¼tft-t"e-rehab±¼±tee±on-providero If the worker prevails at 

a hearing before the department, it may award attorney fees 

and costs to the w~rker under 39-71-612. 

(4) Within :H1-work±n9 lQ_ days after t.he depar:.ment 

mails its order t.:: the party's last-known address, a pari:y 

may appeal to the workers' compensation. court." 

See~±en-t••--Seeti~n-39-~~-69i,-MeA,-t~-amende6-to-reed~ 

n39-T~-68%~--Med±ea%-panei,--tit--~he--deperement--9"el¼ 

deve¼o~--a--¼±9t--oi-p~y~±e±en~-to-~er~~-en-t~e-eee~patto"e¼ 

d±sea~e-med±ea¼--panez~--~he--¼t~t--mey--±ne~~de--p~r~±ete"~ 

nomina~ed--~y-the-board-0£-medieal-e~am±ner9,-A-phy~ieian-o~ 

the-pane¼-Mttst-be-eert±f±ed-Oy-his--specia¼ty--boa~d--or--be 

eiigib¼e-£or-eerti£i~aeion-t"-the-~peei~Tty-area-apprepr+ate 

to-the-eia%mant~~-eondition-±n-re¼at±on-~o-th±s-ehap~er, 

trt--~he--department--or-an-insttrer-shal¼-9e±eet-a-panel 

physieian-to-exa~ine-a-cla±mant,-es-reqttired,-~he-department 

shsll-appo±nt,-as-reqttired7 -one-memher-o£-the--panei--to--ee 

the-ehsirm.an-..u. 

Seetien-i5-.--See~ien-~9-~i-68i,-MeA,-±s-amended-to-read~ 

u39-~~-6&i,--Tnsttrer--may--aeeept-liebi¼ity----preeed~re 

£or--mediea±--examina~ien--when--insttrer--has--~et--aeeep~ed 

;iab±l±ty,-tlt-An-i"~~rer-may-aeeept-¼±abi±ity-ter--a--e±a±m 

ttnder-t~t~-~ha~te~-ee~ed-~~-~n~ermet±on-~~em±tted-t~-it-My-a 

e-l-a'i:mant, 
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tit--in--order-eo-determine-~he-eompensabt+tty-0£-e¼a±ms 

ttnder--th±s--chapter--w~en--an--tn~ttrer--has--not---aeee~ted 

±ia~+-l-tty gttestions--±iabi±ity-and-~o-determine-whether-the 

eiaimant-i~-to~a¼ly-d±sab1:ed-and--the--extent,--t£--any,--o£ 

redttetion--o£--bene£its-pttr9tta~~-to-~9-~Z-~66,-the-£o¼±owing 

proeedttre-mttst-be-Eo¼±owed~ 

tat--The-de~artfflent-or-an-insarer--wieh--netice--to--the 

department--sha±±--d±ree~--ehe--e±a±mant--to-a-member-ef-the 

mediea+-panel-for-an-examination,--~he--pane±--member--she-l-l 

eondaet--an-exaffl±nat±on-~o-determine-whethe~-the-cla±mant-is 

tota¼¼y-disab±ed--and--is--saf£ering--£rom--an--oeeapationa¼ 

jiseaseT--~he--pane±--memeer--sha¼l--sabmit--a-repert-ef-h±s 

£indin9s-to-the-depart~ent. 

tbt--B±ther-tne-e¼a±mant-or-Che-insttrer-may7--w¼thin--i8 

day~--arter--the--reeetp~--of--the-repo~t-by-the-fi~st-pane¼ 

member,-reqtte~t-that-the-e¼e±mant-be-exam±ned--by--a--seeond 

pane±--~embero--~r--a--se~on~--examinatie~-~9-reqttested,-ehe 

department-or-en-±nsttrer-w±th-notiee-te-t~e-departfflent-sha±¼ 

d~reet-the-eia±mant-to--a--seeond--pane¼--member--who--sha¼i 

eondaet--an-exam±nat¼on-to-determ±ne-whether-he-be¼ie~es-the 

e±a~m.ant-is--totaiiy--disabled--and--±s--s~fEerin~--frem--an 

oeettpat±onal-d~sease-and-the-ex~ent,-±£-any,-o~-redtte~±on-or 

benef~ts--pttrsaant--to--39-7r-786,--~he--pene¼--member-shnll 

~ttbmit-a-report-0£-hi~-r±ndinq~-~e-~Me--de~ar~ment-.--When--o 

~eeond--exam±nat±on--ha~--been-reque~~ed,-the-~e~ort~-oe-~he 
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~xami"at±on9-eha¼½-ee-sttbm±t~ed--te--three--memeer~--of--t~e 

medie8½--pane¼--for--rev±ew~--A--med±eai-panei-member-er-tne 

pane¼-may,-±n-order-to-asstst-the-pane½-fflemee~-o~-the--penei 

±n--reaehing--a--eoneltts±on,--constl¼t--w±th--the--ela±mantis 

attend±ng--phys±eian,--~he-th~ee-~anei-fflemeers-~~a½½-±9~tte-a 

report-eonee~n±n9--the--e¼a±mant~s--phys±ea±--ceMd±t±on--and 

whether--the--ele~mant--±e--s~r£er±ng--froffl--an-oee~p~t±one½ 

disease~ 

tet--fE-a--seeond--exam±nat±on--is--not--reqttested,--ehe 

department--sha½¼--±9s~e--±ts--order-determ±n±ng-whether-t~e 

e¼aimant-±s-ent±tied-to-occ~pa~¼onai-disease-benei±ts--based 

oft--~fte-~epe~e-e~-~he-f±ret-exaa~n±ftg-phys±eian,-fr-a-seee"e 

exam±nat¼on-is-Teq~ested,-the--department--s~a±i--±ss~e--its 

order--base~--en--tfte--repo~t--of--~~e--tft~ee-membe~s-of-~he 

mediea¼-pane¼~ 

16 fdt--Pe~-the-pttrpo9e-oi-~eview±ftg--~he--~eport~--o£--the 

17 exam±nations-and-issn±n9-the-report-~nder-s~eseetion-t%ttbt, 

18 the--tft~ee--member~--e£--the--med±eei-panei-shali-be-t"e-two 

19 members-0£-the-panei-who-examined-the-ciaiment-and-the-pane± 

20 ehairma~o-T£-ehe-pene¼-eheirmen-ha~-examined--~~e--eT~±mant, 

21 the--pane¼--eha~rmen--sha±±--appo±nt--another--~e~be~-ef-~he 

22 mee¼eai-pane¼-to-be-the-tk±~d-member,~ 

23 NEW SECTION. Section 13. Codification instruction. 

24 [Section tt 10] is ir.t.e-nded to be codified d.3 .1:~ :"':egr..::11 

25 part of Title 39, chapter 71, part 20, and the prvv:.siur-..3 sf 
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Title 39, chapter 71, apply to [section¼¼ 10]. 

NEW SECTION. Section 14. Repealer. Sections 

39-71-1012, 39-71-1015, 39-71-1016, 39-7:-1017, 39-71-1018, 

39-~l-±8±97 39-7c-l019, 39-7l-i023, 39-71-1024, 39-71-1026, 

and 39-71-1033, MCA, are repealed. 

NEW SECT:ON. SECTION 15. SEVERABILITY. IF A ?ART OF 

[THIS ACT LIS :NVA1:,ID, ALL VALID PARTS THAT ARE SEVERAB:OS 

FROM THE lNVALIU ?ART REMAIN IN EFFECT. IF A PART OF ;TH:S 

ACT] IS INVALID I~~ CNE OR MORE OF ITS APPLICATIONS, THE PART 

REMAINS IN EFFECT :~ ALL VALID AP?LICATIONS THAT .<\RE 

SEVERABLE FROM THE INVAL!D APPLICATIONS. 

NEW SECTION. Section 16. Effective date. [This act] :s 

effective July 1, :.991. 

-End-
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