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HOUSE BILL NO. B37
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INTRODUCED AND REFERRED TO COMMITTEE
ON LABCR & EMPLOYMENT RELATIONS.

FIRST READING.

COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.,

PRINTING REPORT.
SECOND READING, DO PASS.
ENGROSSING REPCRT.

THIRD READING, PASSED.
AYES, 99; NOES, 0.
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CONCURRED IN AS AMENDED. REPORT
ADOPTED.
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BILL NO. R3]
Teer

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE WORKERS'
COMPENSATION AND OCCUPATIONAL DISEASE ACTS; AMENDING
SECTIONS 39-71-116, 39-71-123, 39-71-414, 39-71-701,
39-71-702, 3%-71-703, 39-71-704, 139-71-741, 3g-71-1011,

39-71-1013, 39-71-102%, 39-71-1032, 39-72-801, AND
39-72-602, MCA; REPEALING SECTIONS 39-71-1012, 39-71-1015,
39-71-:016, 39-71-1017, 39-71-1018, 39-71-101%, 39-71-1023,
39-71-1024, 39-71-1026, AND 39-71-1033, MCA; AND PROVIDING

AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-71-116, MCA, is amended to read:
"39-71-116. Definitions. Unless the context otherwise

requires, words and phrases employed in this chapter have

the following meanings:

(1) "Administer and pay" includes all actions by the
state fund under the Workers' (ompensation Act and the
Occupational Disease Act o©of Montana necessary to the
investigaticn, review, and settlement of claims; payment of
benefits; setting of reserves; furnishing of services and
facilities; and utilization of actuarial, audit, accounting,

vocational rehabilitation, and legal services.
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(2) "Average weekly wage" means the mean weekly
earnings of all employees under coyered employment, as
defined and established annually by the Montana department
cf labor and industry. It 1is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

{3) "Beneficiary" means:

{a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

{b) an unmarried child under the age of 18 years;

(c} an ummarried child under the age of 22 years who is
a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

{d) an invalid child over the age of 18 years who is
dependent upon the decedent for support at the time of
injury:

(e} a parent who 1is dependent upon the decedent for
support at the time of the injury (however, such a parent is
a beneficiary only when no beneficiary, as defined in
subsections (3)({(a) through (3)(d) of this section, exists):
and

(£) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury (hcwever, such a brother or sister is a beneficiary

only until the age of 18 years and only when no beneficiary,

. INTRODUCED BILL
RS 331
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as defined in subsections ({3)(a} through (3)(e) of this
section, exists),

(4) "Casual employment” means employment not in the
usual course of trade, business, profession, or occupation
of the employer.

{5) "Child" includes a posthumous child, a dependent
stepchild, and a child legally adopted prior to the injury.

{6) "Days" means calendar days., unless otherwisge
specified.

(7) "Department" means the department of labor and
industry.

(8) "Piscal year" means the period of time between July
1 and the succeeding June 30.

{(9) "Insurer" means an employer bound by compensation
Plan No. 1, an insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund provided for in
part 5 of this chapter.

{10) "Invalid" means one who is physically or mentally
incapacitated.

{11) "Maximum healing” means the status reached when a
worker is as far restored medically as the permanent
character of the work-related injury will permit.

{12) "Order” means any decision, rule, direction,

requirement, or standard of the department or any other
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determination arrived at or decision made by the department.

(13) "Payroll®, "annual payroll®™, or "annual payroll for
the preceding year" means the average annual payroll of the
employer for the preceding calendar year or, if the employer
shall not have operated a sufficient or any length of time
during such calendar year, 12 times the average monthly
payroll for the current year. However, an estimate may be
made by the department for any employer starting in business
if no average payrolls are available. This estimate is to be
adjusted by additicnal payment by the employer or refund by
the department, as the case may actually be, on December 31
of such current year. An employer's payroll must be computed
by calculating all wages, as defined in 39-71-123, that are
paid by an employer.

{14) "Permanent partial disability" means a condition,
after a worker has reached wmaximum healing, in which a
worker :

{(a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-11¢; and

(b} is able to return to work in the-werkeris-job--peoo?
purstant-—to--sne—of-the-options-set—forth-in-39-F1-1012-but
suffers-impairment--or--partiat--wage--iosay—-er-—bsth some

capacity but the physical restriction impairs the worker's

ability to work.

{15) "Permanent total disability" means a condition

-4
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resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker is-unabie
to—return-te-wark—in-the-workeris-job-peei-after——exhanating

ati--sptions--asec—-foreh--in--39~-73-1612 has no reasonable

picspect of physically performing reqular employment.

Regqular employment means work on a recurring basis performed

for remuneration in a trade, business, professicn, or other

ogcupation in this state. Lack of immediate job openings is

not a factor to be considered in determining if a worker is

permanently totally disabled.

(16) The term “physician" includes “surgeon" and in
either case means one authorized by law to practice his
profession in this state.

{17) The "plant of the employer" includes the place of
business of a third person while the employer has access to
or contrcl over such place of business for the purpose of
carrying on his usual trade, business, or cccupation.

{18) "Public ccrporation" means the state or any county,
municipal corporation, school district, city, city under
commission form of government or special charter, town. or
village.

{19) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the

employment will reascnably permit.

_5_
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(20) "Reasonably safe toeols and appliances” are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

(21) "Temporary total disability"™ means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

(22) “Year", unless otherwise specified, means calendar
year."

Section 2. section 39-71-123, MCA, is amended to read:

"39-71-123. Wages defined. (1) "Wages" means the gross
remuneration paid in money, or in a substitute for money,
for services rendered by an employee. Wages include but are
not limited to:

(a} commissions, bonuses, and remuneration at the
regular hourly rate for overtime work, holidays.: vacations,
and sickness periods;

(b) board, lodging, rent, or housing if it constitutes
a part of the employee's remuneration and is based on its
actual value; and

(c) payments made to an employee on any basis other
than time worked, including but not limited to piecework, an
incentive plan, or profit-sharing arrangement,

{2} Wages do not include:

-6_
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{a) employee travel expense reimbursements ar
allowances for meals, lodging, travel, and subsistence;

(b) special rewards for individual invention or
discovery:’

{c) tips and other gratuities received by the employee
in excess of those documented to the employer £for tax
purposes;

(d} contributions made by the employer to a group
insurance or pension plan; or

(e) vacation or sick leave benefits accrued but not
paid.

(3) For compensation benefit purposes, the average
actual earnings for the four pay periods immediately
preceding the injury are the employee's wages, except if:

(a) the term of employment for the same employer is
less than four pay periods, in which case the employee's
wages are the hourly rate times the number of hours in a
week for which the employee was hired to work; or

(by for good cause shown by the claimant, the use of
the four pay periods does not accurately reflect the
claimant's employment history with the employer, in which
case the insurer may use additional pay periods.

{4) (a) For the purpose of calculating compensation
benefits for an employee working concurrent employments, the

average actual wages must be calculated as provided in
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subsection (3).

(b) The compensation benefits for a covered volunteer
must be based on the average actual wages in his regular
employment, except self-employment as a sole proprietor or
partner who elected not to be covered, from which he is
disabled by the injury incurred,

{c) The compensation benefits for an employee working
at two or meore concurrent remunerated employments must be
based on the aggregate of average actual wages of all
employments, except self-employment as a scle proprietor or
partner who elected not to be covered, from which the
employee is disabled by the injury incurred.

{5) If an injured worker is engaged in self-employment

subsequent to an injury, earnings from self-employment are

considered wages as defined in subsection (1) for purposes

of determining entitlement to temporary total disability

benefits., If a self-employed worker is entitled to temporary

total disability benefitsg and continues to receive

self-employment income, temporary total disability benefits

must be reduced by an amcunt equal to two-thirds of the

self-employment income."

Section 3. section 39-71-414, MCA, is amended to read:

"39-71-414. Subrogation. (1) If an action is prosecuted
as provided for in 39-71-412 or 39-71-413 and except as

otherwise provided in this section, the insurer is entitled

_a—
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to subrogation for all compensation and benefits paid or to
be paid under the Workers' Compensation Act. The insurer's
right of subrogation is a first lien on the claim, judgment,
Or recovery.

(2y (a) If the injured employee intends to institute
the third party action, he shall give the insurer reascnable
notice of his intention to institute the action.

{b} The injured employee may request that the insurer
pay a proportionate share of the reascnable cost of the
action, including atterneys' fees.

(¢} The insurer may elect not to participate in the
cost of the action. If this election is made, the insurer
waives 50% of its subrogation rights granted by this
section.

(d) If the injured employee or the employee's personal
representative institutes the action, the employee |is
entitled to at least one-third of the amount recovered by
judgment or settlement less a preoportionate share of
reasonable costs, including attorneys' fees, if the amount
of recovery is insufficient to provide the emplcyee with
that amount after payment of subrogation.

{3) Iif an injured employee refuses or tails to
institute the third party action within 1 year from the date
of injury, the insurer may institute the action in the name

of the employee and for the employee's benefit or that of
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the employee's personal representative. If the insurer
institutes the action, it shall pay to the employee any
amount received by judgment or settlement which is in excess
of the amounts paid or to be paid under the Workers'
Compensation Act after the insurer's reasonable costs,
including attorneys' fees for prosecuting the action, have
been deducted from the recovery.

(4) An insurer may enter into compromise agreements in
settlement of subrogation rights.

(5) If the amount of compensation and cther benefits
payable under the Workers' Compensation Act have not been
fully determined at the time the employee, the employee's
heirs or personal representatives, or the insurer have
settled in any manner the action as provided for in this
section, the department shall determine what proportion of
the settlement shall be allocated under subrogation. The
department's determination may be appealed to the workers'
compensation judge.

{6) (a) The insurer 1is entitled to full subrogaktion
rights under this section, even though the claimant is able
to demonstrate damages in excess of the workers'
compensation benefits and the third-party recovery combined.
The insurer may subrogate against the entire settlement or
award of a third party claim brought by the claimant or his

personal representative, withcout regard to the nature of the

-10-
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damages.

(b) If no survival action exists and the parties reach
a settlement of a wrongful death claim without apportionment
of damages by a court or jury, the insurer may subrogate
against the entire settlement amount, without regard to the
parties’' apportionment of the damages, unless the insurer is
a party to the settlement agreement,

{(7) Regardless of whether the amount of compensation

and other benefits payable have been fully determined, the

insurer and the claimant may stipulate the proportion of the

third-party settlement to be allccated under subrogation.

Upon review and approval by the department, the agreement

constitutes a compromise settlement of the issue of

subrogation and may not be reopened by the department or by

any court."

Section 4. sSection 39-71-701, MCA, is amended to read:
"39-71-701. Compensation for temporary total
disability. (1) Subject to the limitation in 39-71-736, a
worker is eligible for temporary total disability benefits
when the worker suffers a total loss of wages as a result of
an injury and until the worker reaches maximum healing.

(2) The determination of temporary total disability
must be supported by a preponderance of medical evidence.

{(3) Weekly compensation benefits for injury producing

temporary total disability shall be &6 2/3% of the wages
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received at the time of the injury. The maximum weekly
compensation benefits may not exceed the state's average
weekly wage at the time of injury. Temporary total
disability benefits must be paid for the duration of the

worker's temporary disability. However, if a worker 1is

released by the treating physician to the same, a modified,

or an alternate position that is available to the worker

with the same employer with a wage equivalent to Or higher

than the wage at the time of injury, the worker is no longer

eligible for temporary total disability benefits aven though

the worker has not reached maximum healing. A worker is

again entitled to temporary total benefits if for any reason

the job is no longer awvailable to the worker and he

continues to be temporarily totally disabled. The weekly

benefit amount may not be adjusted for cost of living as
provided in 39-71-702(5).

{4) In cases where it 1is determined that periodic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zero, by an
amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week, which amount is to
be calculated from the date of the disability social
security entitlement.

(5) Notwithstanding subsection (3), beginning July 1,
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1987, through June 30, 1991, weekly compensation benefits
for temporary total disability may not exceed the state's
average weekly wage of §$299 established July 1, 1986."

Section 5. sSection 39-71-702, MCA, is amended to read:

"39-71-702. Compensation for permanent total
disability. (1) If a worker is no longer temporarily totally
disabled and is unable to return to work due to injury, the
worker is eligible for permanent total disability benefits.
At--an-insurerts-request;-an-evatuation-af-ati-options-undes
39-71-1612-muse-be-made-before--permansnt——tokai—-disabiiity
status——irs——determined: Permanent total disability benefits
must be paid for the duration of the worker's permanent
total disability, subject to 1319-71-710 and-39-71-1026.

(2) The determination of permanent total disability
must be supported by a preponderance of medical evidence.

(3} Weekly compensation benefits for an injury
resulting in permanent total disability shall be 66 2/3% of
the wages received at the time of the injury. The maximum
weekly compensation benefits shall not exceed the state's
average weekly wage at the time of injury.

(4) iIn cases where it is determined 'that periodic
disability benefits granted by the Social Security Act are
pavable because of the injury, the weekly benefits payable
under this section are reduced, but not below zero, by an

amount equal, as nearly as practical, tc one-half the
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federal periodic benefits for such week, which amount is to
be calculated from the date of the disability social
security entitlement.

(5) A worker's benefit amount must be adjusted for a
cost-of-living increase on the next July 1 after 104 weeks
of permanent total disability benefits have been paid and on
each succeeding July 1. A worker may not receive more than
10 such adjustments. The adjustment must be the percentage
increase, if any, in the state's average weekly wage as
adopted by the department over the state's average weekly
wage adopted for the previous year or 3%, whichever is less.

{6) Notwithstanding subsection (3), beginning July 1,
1987, through June 30, 1991, the maximum weekly compensation
benefits for permanent total disability may not exceed the
state's average weekly wage of $299 established July 1,
1986."

Section 6. Section 39-71-703, MCA, is amended tc read:

"39-71-703. Compensation for permanent partial
disability -—--tmpairment--awards—-and-wage-supplemencs. +{+iy
Fhe-benefits—avatrtabte-for-permanent-partiai—-disabittty—-are
impatrment--awards--and--wage—-suppiementac-A-worker-whe-has
reashed-maximum-heating-and-ts-—net--etigibte--for-—permaneant
torar-disabitity-benefita—bubt-who-has-a-medicatty-decermined

physreat-—reatetetion-—a3-—a-resntt-of-a-work-retated-tngury

may-be-ettgrbie-for-an-imparrment-award-and-wage—-suppiement

-14-
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benafits-as-fottows:
tay-—Fhe--folttowing--procedure-—must--be-followed-for-an
impatrment-awards
tty—-Each-percentage-point—of-impairment-is—--conpensated
fme—an--gmount--—equat——te—S-weeks-cimes-66-2/3%—cf-the-wages
recetved-at-the-time-of-the—injdurys-—subjeet-—to--a——maxiémum
compensatiron——-rate-of-one-haif-of-the-seatets-average-weekiy
wage-at-ehe-time-af~-injurys
tii}-When--a--worker——-reaches-—-maximum——-healtings——--an
impatement-—rating--is-rendered-by—one-or-mere-phystcians-as
proavided-for-in—-39-7i-Fii--Impairment—benefits--are--payabie
beginning-the-date—of-maximum-keating~r
titty-An--impeicment-—award-may-be-patd-biweekiy-or—-in-a
tump-sums—at-the-disererton—of—the-workars——bump--sums——paid
for--impairments-—-aré——not--subject——to-the-requirements-set
foareh-¢n-39-73-F4t7-execept——that--tump-sum--eenversiens—~for
benefita--nokt-acerued-—may-be-reduced-to-present-vatue-at-the
rate-ser-forph-dy-the-department-in-39-F1-F41 {53+
frvy-If-a~workes-becomes-erigibie-—for--permanent—-—tota:
disabtiicy-—benefita;——the--insorer-may-recever—any—tump-sum
advance-patd-to-a-ciaimant-for-impairmenty-as-set--forth——in
39-73-74%¢5¥7~-Such--right--of—-recovery--does--nst-appiy-es
tump-sum-benefics—paird—for-the-perisd-——prior--to--ciaimant's
etigibiltity-for-permanent-totat-disabitity-benefitss

tvy-~ff—~—-pg-—-worker—-——suffers—--additionat--injurys--an
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impeirment—award-payabie-far-the-additionai-injury-—-must--be
redueed---by-—the——amount-—-of--a--previous—-award--patd-—for
impairment-to-the-same-site-on-the-bodys
tb}--Fhe-following-procedure—must-be-£foitowed-for-a-wage
suppiements
ti}--A-worker-must-pe-—compensated--in--weekiy--benefits
equai—-to——ﬁe-efa%——oé——the-—diEference—between—the—werker*s
actuai-wages—received-at—the-time--of--the--injury--and-—the
wages——the——werker—vés-qnaiified“to-earn—in—the-werker*a-job
pooir-subject-to-a-marimum-eompensation-rate-of-one-haif-the
statela-average-weskty-wage-at-the-time—of-injurys
t+3-Biigibitity-Ffor-wage-suppiement-benefitas-begins-—at
maximum--heating--and--terminates--at—-the-expiration-of-5690
wesks-minus--the—-pumber--of—-weeks——for--which--a—-workerts
impairment--—award-~ts--payabter—~—subject--te--35-F1-Fib<--A
workerlis-faiiure-to—suastain-a-wage--toss--eempensabie——under
subseetion——-{1jtbiti}---dees-~-not--extend--the--period--of
eligibititys-Howevery——if--a-—-worker--necoemes—-etigibre-—for
temporary——totai—-disabiiiey;-permanent-totai-disabitieyr-or
totat--rehkabilitation—-benefits——-after——-reasching——-maximom
heatingy-the-atigibitity-period-for-wage-suppiement-benefies
is~~extended-by-any-period-for-which-a-worker-is-compensated
by—thosae-benefita-after-reaching-maximom-heating+
t24--Fhe-determination-of-permanent-—partiat--disabitiey

must-be-supperted-by-a-preponderance-of-medieat-evidences

-16—



[T-HE - BN - T

10
11
12
L3
14
15
16
17
18
19
20
21
22
23
24

25

LC 1411/01

+3y-—Noewithseanding—-subseetion——{};-beginning-suty-i~r
9387 7~ehrough—3une-387-1997—the-maximum-weekiy-compensasion
benefits-for—permanent-partiat--disabiiity-—-—may-——-not--exceed
$5149:587~-which--is-one-hatf-the-statelas-average-weekiy-wage
establitshed-Juty-i7-3966+

(1) If an injured worker suffers a permanent partial

disability and is no longer entitled to temporary total or

permanent total disability benefits, the worker is entitled

to a permanent partial disability award.

(2) The permanent partial disability award must be

arrived at by multiplying the percentage arrived at through

the calculation provided in subsection (3) by 350 weeks.

{3) An award granted an injured worker may nct exceed a

permanent partial disabiility rating of 100%. The criteria

for the rating of disability must be calculated wusing the

medical impairment rating as determined by the latest

adition of the nAmerican medical association Guides to the

Evaluation of Permanent Impairment. The percentagqe to be

used in subsection (2) must be determined by adding the

following applicable percentages:

(a) if the claimant is 30 years of age or younger at

the time ¢f injury, 0%; if the claimant is over 30 years of

age but under 56 years of age at the time of injury, 3%; and

if the claimant is 56 years of age or clder at the time of

injury, 5%;
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{b) for a worker who has completed less than 9 years of

education, 5%; for a worker whc has completed 9 through 12

years of educaticn or who has received a graduate

equivalency diplcma, 3%; for a worker who has completed more

than 12 years of education, 0%;

{c) if a worker has no wage loss as a result of the

industrial injury, 0%; if a worker has an actual wage 1loss

of 52 or less an hour as a result of the industrial indjury,

10%; if a worker has an actual wage loss of more than $2 an

hour as a result of the industrial injury, 20%; and

(d) if a worker, at the time of the inijury, was

performing heavy labor activity and after the injury the

worker can perform gnly light or sedentary labor activity,

20%; if a worker, at the time of injury, was performing

heavy labor activity and after the injury the worker can

perform only medium labor activity, 15%; if a worker was

performing medium labor activity at the time of the injury

and after the injury the worker can perform only 1light or

sedentary labor_activity, 10%.

{4} The weekly benefit rate for permanent partial

disability is 66 2/3% of the wages received at the time of

injury, but the rate may not exceed ¢ne-half the state's

average weekly wage. The weekly benefit amcunt established

for an_injured worker may not be changed by & subsequent

adjustment in the state's average weekly wage for future
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fiscal years.

{5) If a worker suffers a subsequent compensable injury

to the same part of the body, the award pavable feor the

subsequent injury must be reduced by the amount paid for the

previous injury.

{6) As used in the section:

{a) _ “"Heavy labor activity" means the ability to 1ift

over 50 pounds occasionally or up to 50 pounds frequently:

{b) "Medium labor activity" means the ability to 1ift

up to 50 pounds cccasionally or up to 25 pounds frequently:

(c) "Light labor activity"” meansg the ability to 1ift up

to 25 pounds occasicnally or up to 10 pounds frequently; and

{d) "Sedentary labor activity" means the ability to

lift up to 10 pounds occasionally or up to 5 pounds

frequently."

Section 7. Section 39-71-704, MCA, is amended to read:

"39-71-704. Payment of medical, hospital, and related
services -- fee schedules and hospital rates. (1} In
addition to the compensation provided by this chapter and as
an additional benefit separate and apart from compensation,
the following must be furnished:

ta) After the happening of the injury and subject to

the provisions of subsection (l){d), the insurer shall

furnish, without 1limitation as to length of time or dollar

amount, reasonable services by & physician or surgeon,
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reasonable hospital services and medicines when needed, and
such other treatment as may be approved by the department
for the injuries sustained.

{b) The insurer shall replace or repair prescription
eyeglasses, prescription contact lenses, prescripticn
hearing aids, and dentures that are damaged or lost as a
result of an injury, as defined in 39-71-119, arising out of
and in the course of employment.

(c) The insurer shall reimburse a worker for reasonable
travel expenses incurred in travel to a wmedical provider for
treatment of an injury pursuant to rules adopted by the
department. Reimbursement must be at the rates allowed for
reimbursement of travel by state employees.

{d) Except for the repair or replacement of a

prosthesis Ffurnished as a result of an industrial injury.

the benefits provided for in this section terminate when

they are not used for a period of 60 consecutive months.

{2) & relative value fee schedule for medical,
chiropractic, and paramedical services provided for in this
chapter, excluding hospital services, must be established
annually by the department and become effective in January
of each year. The maximum fee schedule must be adopted as a
relative value fee schedule of medical, chiropractic, and
paramedical services, with wnit wvalues to indicate the

relative relaticonship within each grouping of specialties.

~-20-
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Medical fees must be based on the median fees as billed to
the state fund during the year preceding the adoption of the
schedule. The state fund shall report fees billed in the
form and at the times required by the department. The
depastment shall adopt rules establishing relative unit
values, groups of specialties, the procedures insurers must
use to pay for services under the schedule, and the method
of determining the median of billed medical fees. These
rules must be modeled on the 1974 revision of the 1969
California Relative Value Studies.

(3) Beginning January 1, 1988, the department shall
establish rates for hospital services necessary for the
treatment of injured workers. Approved rates must be in
effect for a pericd of 12 months from the date of approval.
The department may coordinate this ratesetting functicon with
other public agencies that have similar responsibilities.

{(4) Notwithstanding subsection ({2), beginning January
1, 1988, through December 31, 1991, the maximum fees payable
by insurers must be 1limited to the relative wvalue fee
schedule established in January 1987. Notwithstanding
subsectica (3), beginning January 1, 1988, through December
31, 1891, the hospital rates payable by insurers must be

limited to those set in January 1988. After December 31,

1991, the percentage increase in medical costs payable under

this chapter may not exceed the annual percentage increase

-21-
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in the state's average weekly wage as defined in 39-71-116."

Section 8. Section 39-71-741, MCA, is amended to read:
“39-71-741. Compromise settlementsy and lunp-sum
paymentsy-—-and--tump-sum-—advarnce-payments, (1) (a) Benefits
may be converted in whole to a lump sum:

(i} if a claimant and an insurer dispute the initial
compensability of an injury; and

{ii) if the claimant and insurer agree to a settlement.

(b) The agreement is subject to department approval.
The department may dJdisapprove an agreement under this
section only if there is not a reasonable dispute over
compensability.

{c) Upon approval, the agreement constitutes a
compromise and release settlement and may not be reopened by
the department or-by-any-counre.

fdi——The—paetfes*—Eaiiure-to—reach-an—ag:eement—is—not—a
dispute-cver-whteh-a-mediator-or—the—-workersi-—cempeénsation
court—has-furrasdiceions

(2) (a) If an insurer has accepted initial liability
for an injury, permanent-estai-and permanent partial wage
supptemene disability benefits may be converted in whole or
in part to a lump-sum payment.

{by~—Fhe-canversion-may-—be--made--onty--upon--agraement
between-a-cratmans-and-an-insurers

tey(b) ¢he An  agreement is subject to department
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approval. The department may appreve-an-agreement-if=
tif¥--there-is-a-reasonabte-dispute-concerning-the-ameunt
cf-the-insurerts-future-—ttrabiitty-or-benefitsr-or
tiir-the—amount-of-the-insureris-projeceed-tiabitsty--ts
reasenabiy-——cerbain-——and-—the-—sectiament-—ameunt——is-——no+
subatantintiy-tess-than~the-present-vatue-sf-~ehe--insurerts

ttabtitey disapprove an agreement only if the department

determines that the settlement amount is inadequate. If

disapproved, the department shall set forth in detail the

reasons for disapproval.

téd3--Fhe-partiesi-fatiure-co-reach-agreement——is--not--a
dispute——sver-—-which-a-mediator-or-the-workersi-campensation
ecourt-has-jurisdieeions

tey{c) Upon approval, the agreement constitutes a
compromise and release settlement and may not be reopened by
the department er—by-any-caure.

{33--ta}-Fermanent—-partiat-wage-suppiement-benafieas-may
be-converted-in-part-to-a-iump-sum-advancer

tb}—-Phe-conversion-may--be—-made--enty--upon--agreemsie
between-a-citaimant-and-an-insnrers

tey—-Fhe-—agreement—~is——aubject-to-daparement-approvai-
Phe-department-may--approve--an--agreement-—-if--the——parties
demonstrate—-that-the-cltaimant-has-£financiai-need-thats

ti}--retares—to—the-necasartires-of-tife-or-retates-to—an

accumutation-of-debt-ineurred-prior-to-injurys-and
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fiif-ari:e:——subsequene——to-the—date-af—injury—ar-a:ises
because-of-reduced-income-as-a-resute-of-the-tnjurys

td}——~Fha-pareiess-faiinre-to-reach-an-agreement-is-not-a
dispute—ever—which—a—med%atcr—or-the-—workers*-—ccmpensatien
court-has-jurtsdiction~

(d}) A lump-sum payment of permanent partial disability

benefits approved by the department or granted by the court

must be paid.
t4+(3) Permanent total disability bhenefits may be

converted in whole or in part to a iump-sum--advance lump

sum. The total of all lump-sum advance payments to a
claimant may not exceed $20,000. A conversion may be made
only upon the written application of the injured worker with
the concurrence of the Iinsurer. Approval of the lump-sum
advanee payment rests in the discretion of the department.
The approval or award of a lump-sum advanee payment by the
department or court must be the exception. It may be given
only if the worker has demonstrated financial need that:

(a) relates to:

(i) the necessities of life;

(ii) an accumulation of debt incurrea prior to the
injury; or

(iii) a self-employment venture as—--set-—-foreth-——n

39-7+-1026+--an4 that is considered feasible under criteria

set forth by the department; or

-24-
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{b) arises subseguent to the date of injury or arises
because of reduced income as a result of the injury.

{4) Any lump-sum conversion of benefits under this

section must be converted to present value using the rate

prescribed under subsection (5)(b}.

{5) (a) An insurer may recoup any lump-sum advanee
payment amortized at the rate established by the department,
prorated biweekly over the projected duration of the
compensation period.

(b} The rate adopted by the department must be based on
the average rate for United States l0-year treasury bills in
the previous calendar year, rounded to the nearest whole
number .

(c) If the projected compensation period is the
claimant's lifetime, the life expectancy must be determined
by using the most recent table o©f 1life expectancy as
published by the United States national center for health
statistics.

(6) Fhe Subject to the other provisions af this

section, the department has full power, authority, and

jurisdiction under subsection {1) to allow, approve, or

condition compromise settlements for any type of benefits

provided for under this chapter or lump-sum advanceas

payments agreed to by workers and insurers. All such

compromise settlements and lump-sum payments are void
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without the approval of the department. Approval by the
department must be in writing. The department shall directly
notify a claimant of a department order approving or denying
a claimant's compromise or lump-sum payment.

{(7) Subject--to--35-F1-240%k7--a& A dispute between a
claimant and an insurer regarding the conversion of biweekly
payments into a rump-sum-advance-under-subsection-{4) lump
sum is considered a dispute, for which a mediator and the
workers' compensation court have Jjurisdiction to make a
determination. If an insurer and a claimant agree to a
compromise and release settlement or a lump-sum advance
payment but the department disapproves the agreement, the
parties may reguest the workers' compensation court to
review the department's decision."

Section 9. ssccion 39-7:-1011, MCA, is amended to read:

"39-71-1011. pefinitions. As used in this chapter, the
following definitions apply:

{1} "Board of rehabilitation certification™ means the
nonprofit, independent, fee-structured organization that is
a member of the national commission for health certifying
agencies and that is established to c¢ertify rehabilitation
practitioners.

(2 "bisabled worker" means one who has a medically
determined restriction resulting from a work-related injury

that precludes the worker from returning te the job the

_26-
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worker held at the time of the injury.
t33--2E:WrR7Prid-~—means-——an--—itndividuatizedr-——-written

rehabiiitation-program—prepared-by-the-deparement-of--socitat

and-rehabiiitation-servieess
£43+(3) "Rehabilitation

benefits” means benefits

provided in 39-71-1003, [section 11], and 35-%3-1823-through

39-71-1025.

{4)_ "Rehabilitation plan” means an individualized plan

of education, training, or_ specialized job modification

designed to assist a disabled worker in acquiring skills or

aptitudes to return to work.

{5) "Rehabilitation provider" means a rehabilitation
counselory—-other——than——the--department---of---seciat---and
rehabtittation--—aervicessy certified by the board for
rehabilitation certification and designated by the insurer
to the department.

{6) "Rehabilitation services" consists cf a program of
evaluation, planning, and delivery of goods and services to
assist a disabled worker to return to work.

tF¥-—taj-Lhorkeria——4ob-pooili-means—these-jobs—typicaity
avaiiable—-for-which-a-worker-is-guatified,;——consistent—~-with
the--workeris——age;——edueatiany--vocational-—experience——and
aptitude-—-—and--—compatible-——with———the-—-workeris--physicas
capacitres—and-rimitations-as-the--resnit--sf--the--workerts

tnjurys-back-of-immediate-Job-openings-ts-not-a-factor-toa-be
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considereds
thy-—A---warkeria——job--poot--may--be--sither——tocat—-or

statewrder-as-£foltowss
tEy-—a-iscat-job-posi-is-—the--Job--service-—-office--aren

thabt-inetudes-the-workaria-prasidences-and
tiiy-the-searewide-tob-posi-is-the-stare~-sf-Montanas"

Section 10. section 39-71-1013, MCA, is amended to
read:

"39-71-1013. Agreement between worker and insurer
regarding option. A worker and an insurer may agree that——-an
option-—in--353-71-3932-—ts-apprepriate—without-foitowing-the
procedures—provided-in-this-part--Paiture-te-reach-agreement

ts-not-a-dispute-under-39-33-248% to a rehabilitation plan

and file the agreement with the department."

NEW SECTICN. Section T1. Rehabilitation benefits. (1)
If, as a result of an injury, an injured worker cannot
return te the job the worker held at the time of injury, the
worker is entitled to rehabilitation benefits and services
as provided in subsections (2) through (5). If there is a
dispute as to whether an injured worker ca- return to the
job the worker held at the time of injury, the insurer shall
designate a rehabilitation provider to evaluate and
determine whether the worker can return to the job held at
the time of injury, and if it is determined that he cannot,

the worker 1is entitled to rehabilitation benefits and

-2B~
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services as provided for in subsections (2) through (5).

(2) IF it is determined that the worker cannot return
to the job held at the ¢time of injury, a vocational
assessment must be completed by a rehabilitation provider
designated by the insurer. The assessment must identify
potential vocational goals, vaocational rehabilitation
training, and reemployment and wage potential and take into
consideration the worker's age, education, training, work
history, and residual physical capacities.

(3) If it is determined that a worker cannot return to
the job the worker held at the time of injury, the
rehabilitation provider shall assist the worker in obtaining
new employment and the worker must be given up to 8 weeks of
weekly benefits at the worker's temporary total disability
rate while attempting to obtain new employment. IE, after
receiving benefits under this subsection, the worker decides
to proceed with a rehabilitation plan, the weeks in which
benefits were paid under this subsection must be credited
against the maximum of 104 weeks of rehabilitation benefits
provided in this section.

{(4) Up to 104 weeks of weekly rehabjilitation benefits
must be provided at the temporary total disability rate
established for the worker. The number of weeks of benefits
provided must be stated in a rehabilitation plan filed with

the department. The benefits must be paid only while the
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worker is engaged in an approved rehabilitation or
apprenticeship program or during a reasonable period of time
while the worker 1is waiting to begin an approved
rehabilitation or apprenticeship program. The benefits begin
when the rehabilitation provider files the plan with the
department. A worker may not receive temporary total or
biweekly permanent partial disability benefits and
rehabilitation benefits during the same period of time. The
insurer may agree to extend rehabilitation benefits beyond
the 104-week period.

{5) The rehabilitation provider shall continue to work
with and assist the injured worker until the rehabilitation
plan is completed.

Section 12. section 39-71-1025, MCA, is amended to
read:

"39-71-1025. Auxiliary rehabilitation benefits. In
addition to benefits otherwise provided in this chapter,
separate benefits not exceeding a total of 54,000 may be
paid by the insurer fors

t*+ reasonable travel and relocation expenses used to:

ta¥(l) search for new employment;

tb¥(2) return to work but in a new location; and

te+{3) implement a rehabilitation pregram-pursua=skt-to-a

finat-order-of-determination-by plan that has been Filed

with the department:; and

-36-
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(4) attend an on-the-job training pregram.

t23--reasenable——participation--with--an--emptoyer—-tn-an
sn-¢he-dob-training-program:"

Section 13. Section 39-71-1032, MCA, is amended to
read:

"39-71-1032, Termination of benefits for noncooperation
with rehabilitation provider er-the-department-of-sceial-and
rehabilitation-services — department hearing and appeal.
(1) If an insurer believes a worker is refusing unreasonably
to cooperate with the rehabilitation provider er—-the
department--of--sociai--and--rehabilitarton-—-services, the
insurer, with 14 days' notice to the worker and department
on a form approved by the department, may terminate any
rehabilitation benefits the worker is receiving under this
part until the worker cooperates. If the worker is receiving
wage-supptrement rehabilitation benefits, those benefits must
continue wuntil the department’s determination under
subsection {3} is made.

{2) The worker may contest the insurer's termination of
benefits by filing a written exception to the department
within 18 20 working days after the date of the 1l4-day
notice. The worker or insurer may request a hearing or—the
before the department may-heid-a—hearing-sm-tes-swn——motien.

The department shall held a hearing within 30 days of

receipt of the request. The department shall issue an order
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within 38 15 days of the hearing.

(3) 1If nc exceptions are timely filed or the department
determines the worker unreasonably refused to cooperate, the
insurer may terminate wege-ioss-suppirement rehabilitatiocn
benefits the worker is receiving until the worker cooperates
with the rehabilitation provider. If the worker prevails at
a hearing before the department, it may award attorney fees
and costs to the worker under 39-71-612.

(4) Within ¥8-werking 30 days after the department
mails 1its order to the party's last-known address, a party
may appeal to the workers' compensation court.®

Section 14. Section 39-72-601, MCA, is amended to read:

"39-72-601. Medical panel, (1) The department shall
develop a 1list of physicians to serve on the occupational
disease medical panel. The list may include physicians
nominated by the board of medical examiners. A physician on
the panel must be certified by his specialty board or be
eligible for certification in the specialty area appropriate
to the claimant's condition ir relation to thiz chapter.

(2) The department or_an insurer shall select a panel
physician to examine a claimant, as required, The department
shall appoint, as required, one member of the panel to be
the chairman."

Section 15, sSection 39-72-602, MCA, is amended tc read:

"39-72-602. Insurer may accept liability -- procedure

-32-
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for medical examination when insurer has not accepted
liability. (1) An insurer may accept liability for a claim
under this chapter based on information submitted to it by a
claimant.

{2} In order to determine the compensability of claims
under this chapter when an insurer has--not---accepted

}taber+ty questions liability and to determine whether the

claimant is totally disabled and the extent, if any, of

reduction of benefits pursuant to 33-72-706, the following

procedure must be followed:

(a} The department or an insurer with notice to the

department shall direct the claimant to a member of the
medical panel for an examination. The panel member shall
conduct an examination to determine whether the claimant is
totally disabled and 1is suffering £frem an occupational
disease. The panel member shall submit a report of his
findings to the department.

{b) Either the claimant or the insurer may, within 20
days after the receipt of the report by the first paneil
member, reguest that the claimant be examined by a second

panel member. If a second examination is requested, the

department or an insurer with notice to the department shall

direct the claimant to a second panel member who shall
conduct an examination to determine whether he believes the

claimant is totally disabled and is suffering from an
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occupational disease and the extent, if any, of reduction of

benefits pursuant to 39-72-706. The panel member shall

submit a report of his findings to the department. When a
second examination has been requested, the reports of the
examinations shall be submitted teo three members of the
medical panel for review. A medical panel member or the
panel may, in order to assist the panel member or the panel
in reaching a conclusion, consult with the claimant's
attending physician. The three panel members shall issue a
repcrt concerning the claimant's physical condition and
whether the claimant 1is suffering from an occupational
disease,

(c) If a second examination is not reguested, the
department shall issue its order determining whether the
claimant is entitled to occupational disease benefits based
on the report of the first examining physician. If a second
examination is requested, the department shall issue 1its
order based on the report of the three members of the
medical panel.

{d) For the purpose of reviewing the reports of the
examinations and issuing the report under subsection (2){b},
the three members of the medical panel shall be the two
members of the panel who examined the c¢laimant and the panel
chairman. If the panel chairman has examined the claimant,

the panel c¢hairman shall appeint another member of the

-34- .
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medical panel to be the third member.“

NEW SECTION. Section 16. codification instruction.

[Section 11] is intended to be codified as an integral part
of Title 39, chapter 71, part 20, and the provisions of

Title 39, chapter 71, apply to [secticn 11].

NEW SECTION. Section 17. Repealer. Sections

39-71-1012, 39-71-1015, 39-71-1016, 39-71-1017, 39-71-1018,
39-71-1019, 39-71-1023, 39-71-1024,  39-71-1026, and
39-71-1033, MCA, are repealed,

NEW SECTION. Section 1B. Effective date. [This act] is
effective July 1, 1991.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there 1s hereby submitted a Fiscal Note for HB0837, as introduced.

DESCRIPTION QF PROPOSED LEGISIATION:

An act revising the workers' compensation and occupational disease act,

ASSUMPTIONS :

Department of lLabor and Industry (DLI):

1.

Cases and claims established prior to the effective date of the proposed legislation must be treated in accordance with
the laws in effect at the time the claim is filed; consequently, prior law cases will continue to require administrative
and other management services.

Funding for the additional services created by the proposed legislation is derived from assessment fees levied on
workers’ compensation insurers and deposited in the industrial accident rehabilitation account estahlished by 39-71-
1004, MCA.

The proposed legislation repeals 39-71-1019, MCA, pertaining to the appeal process. DLI will become responsible for
appeals. The additional responsibility will require a 1.00 FTE hearings officer at grade 16/step 2.

The proposed legislation repeals the statutes which gives the Department of Social and Rehabilitation Services (SRS)
jurisdictien over retraining, rehabilitation benefits, and the management of the industrial accident rehabilitation
account. DLI will implement and manage the provisions of the proposed legislation. The additional duties and
responsibilities will require a 0.50 FTE program manager at grade l4/step 2.

Department of Social and Rehabilitation Services (SRS):

5.

6.

FISCAL IMPACT,

Under current law, SRS spends approximately $640,000 per vear from the industrial accident rehabilitation (IAR) account
to rehabilitate injured workers. The funds are used to match federal funds for vocational rehabilitation.

Under the proposed legislation, SRS will no longer have priority to use the IAR account. All rehabilitation providers
will have access to the IAR account. SRS will no longer be able to use IAR funds as a guarantee to the state match to
federal vocational rehabilitation funds.

The proposed legislation amends 39-71-1011(5) to require rehabilitation providers be certified by a board of
rehabilitation certification. Not all SRS vocational rehabilitation counselors are certified. Therefore, SRS
eligibility for industrial accident rehabilitation funds will be diminished.

Federal regulations require adequate vocational rehabilitation staff be available to implement the provisions of the
Vocational Rehabilitation State Plan. Without a reliable funding source, the federal government would withdraw its
funding. SRS would continue to serve industrially injured clients in the state vocational rehabilitation program by
using general fund to match the federal funds necessary to continue the program.

Vocational rehabilitation would access about $40,000 in FY92 because of current cases.

see next p
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Fiscal Note Request, HBQ837, as introduced

Form BD-15
Page 2

FISCAL IMPACT:

e of lLabor and Industry:

FTE

Personal Services

Operating Expenses
Total

Funding:

State Special

Social & Rehab Services:

Expenditures:
Benefits and Claims

Funding:

General Fund

State Special
Total

General Fund Impact:

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

1. The fiscal impact of the proposed legislation upon the State Compensation Mutual Insurance
without an actuarial evaluation. The State Fund did not have time to perform an actuarial
mandatory fiscal note submittal date.

2. If the workers’ compensation funds were not replaced with general fund, as assumed in this

Vocational Rehabilitation and Visual Services Programs could not exist, and $7 million per

would be lost by the state.

TECHNICAL NOTES:

FY 92

Current Law Proposed Law Difference
0.00 1.50 1.50
0 46,685 46,685
0 13,427 13,427
171,684 60,112 60,112
Q 60,112 60,112

FY 92 .
Current [aw Proposed Law Difference
640,000 640,000 a
0 600,000 600,000
640,000 40,000 {600.,000)
640,000 640,000 0
(600,000)

FY 93
Current Law Proposed Law Difference
0.00 1.50 1.50
0 46,662 46,662
0 13,427 __ 13,427
4] 60,089 60,089
0 60,089 60,08¢9

FY 93
Current Law Proposed Law Difference
640,000 640,000 0
0 640,000 640,000
640,000 0 (640,000}
640,000 640,000 ¢
(640 ,000)

Fund cannot be estimated
evgluation before the

fiscal note, the SRS
year in federal revenue

1. The proposed legislation repeals 39-71-1019, MCA, which designates SRS as the exclusive remedy for injured workers
Federal requirements state SRS must have exclusive control

aggrieved in the receipt of services provided by SRS.
over grievances related to its programs.

industrially injured clients with workers’ compensation funding.

2. The proposed revisions to the appeal process is unclear.
pertaining to rehabilitation panels.

The proposed legislation may make SRS ineligible to serve any

The proposed legislation repeals 39-71-1016, MCA,
What happens to persons injured between 1987 and 19917

3. The proposed legislation contains no provisions for the certification of industrially injured workers by DLI for
vocational rehabilitation services.

rehabilitative services.

Certification by DLI is necessary before SRS can commence vocaticonal

4. There appears to be a problem with age. education and other catepgory formulas used in determining settlements.
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DESCRIPTION OF PROPOSED IEGISIATION:

An act revising the workers' compensation and occupational disease acts.

ASSUMPTIONS :

Department of T.abor and Industry (DILI):

1.

Cases and claims established prior to the effective date of the proposed legislation must be treated in accordance with
the laws in effect at the time the claim is filed; consequently, prior law cases will continue to require administrative
and other management services.

The act will shift the focus of the rehabilitation program from panel analysis and recommendations for rehabilitation to
dealing with disputes over panel recommendations. This will result in a reduced workload and change in the mix of
services provided under the program. A reduction from 5.00 FTE to 3.00 FTIE will occur with a change in the function of
the remaining FTE to resolution of disputes. A corresponding reduction in operating costs will occur.

Department of Social and Rehabilitation Services (SRS):

3.

The act as outlined in the 2nd reading copy will have no fiscal impact on the Department of Social & Rehabilitation
Services during the 1993 biennium.

FISCAT. TMPACT:

Dept of Labor and Industry: FY 92 FY 93

Expenditures: Current Law Proposed Law Difference Current lLaw Proposed Law Difference

FTE 5.00 - 3.00 (2.00) 5.00 3.00 (2.00)

Personal Services 136,901 82,968 (53,933 137,969 82,809 ({55,160)

Operating Expenses 47 175 32,192 (14,983) 47,173 32.192 (14 .5983)
Total 184,076 115,160 (68,916) 185,144 115,001 {70,143

Funding:

State Special 184,076 115,160 (68,916) 185,144 115,001 (70,143)

LONG-RANGE EFFECTS COF PROPOSED LEGISIATION:

1.

The fiscal impact of the proposed legislation upon the State Compensation Mutual Insurance Fund cannot be estimated
without an actuarial evaluaticn., The State Fund did not have time to perform an actuarial evaluation before the
mandatory fiscal note submittal date.

;’/\ ™~ - -\»
LoZ S 2 S G et X Q-2L -9\
ROD SUNDSTED, BUDGET DIRECTOR DATE JERRY L. DRISCOLL. PRIMARY SPONSOR DATE

Office of Budget and Program Planning
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HR 0837/02
APPROVED BY COMMITTEE
ON LABOR & EMPLOYMENT
RELATIONS
HOUSE BILL NO. 837

INTRODUCED BY DRISCOLL

A BILL FOR AN ACT ENTITLED: “AN ACT REVISING THE WORKERS'
COMPENSATION AND OCCUPATIONAL DISEASE ACTS; AMENDING
SECTIONS 39-71-116, 39-73-3237 3%-71-414, 39-73-70t7
39-71-702, 39-71-703, 39-71-704, 39-71-741, 39-71-1003,

39-71-1011, 39-71-1013, 39-71-1025, AND 39-71-1032,

39-72-68F7-=-—ANB-—-30-F2-6627 MCA; REPEALING SECTIONS
39-71-1012, 39-71-1015, 39-71-1016, 39-71-1017, 39-71-1018,
33-F:-2819y 39-71-1023, 39-71-1024, 39-71-1026, AND

39-71-1033, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-71-116, MCA, is amended to read:
319-71-116. Definitions. Unless the context otherwise

requires, words and phrases employed in this chapter have

the following meanings:

(1) "Administer and pay" includes all acticns by the
state fund under the Workers' Compensation Act and the
Occupaticonal Disease Act of Montana necessary to the
investigation, review, and settlement of claims; payment of
benefits; setting of reserves; furnishing of services and
facilities; and utilization of actuarial, audit, accounting,

vocational rehabilitation, and legal services.

;ﬁc}on)zrﬁ Legisiatve Cowncit

14

15

16

17

18

19

20

21

22

23

24

25

HB 0837/02

(2) "Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

{3) "Beneficiary" means:

ta) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

(b) an unmarried child under the age of 18 years;

(c) an unmarried child under the age of 22 years who is
a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program:

{d) an invalid child over the age of 1B years who is
dependent upcon the decedent for suppocrt at the time of
injury;

(e) a parent who 1is dependent upon the decedent for
support at the time of the injury (however, such a parent is
a beneficiary only when no beneficiary, as defined in
subsections (3)(a) through (3)(d} of this segtion, exists):;
and

(£} a brother ar sister under the age of 1B vyears if
dependent upon the decedent for support at the time of the
1njury (however, such a brcther cr sister is a beneficiary

wnly until the age of 18 years and only when no beneficiary,

-2- HB 837
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HB 0837/02

as defined in subsectiens (3){a} through {(3)(e} of this
section, exists).

(4) “Casual employment" means employment not in the
usual course of trade, business, profession, or occupation
of the employer.

(5) “Child" includes a posthumcus c¢hild, a dependent
stepchild, and a child legally adopted prior to the injury.

(6) "Days" means calendar days, unless otherwise
specified.

(7) "Department" means the department of labor and
industry,

(8) "Fiscal year" means the periocd of time between July
1 and the succeeding June 30.

(9} "Insurer" means an employer bound by compensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund preovided for in
part 5 of this chapter.

(10) "Invaiid"” means one who is physically or mentally
incapacitated.

(11) "Maximum healing®™ means the status reached when a
worker is as far restored medically as the permanent
character of the work-related injury will permit.

{12) "Order" means any decision, rule, direction,

requirement, or standard of the department or any other
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determination arrived at or decision made by the department.

(13) "Payroell", "annual payroll", or "annual payroll for
the preceding year"” means the average annual payroll of the
employer for the preceding calendar year or, if the employer
shall not have operated a sufficient or any length of time
during such calendar year, 12 times the average monthly
payroll for the current year. However, an estimate may be
made by the department for any employer starting in business
if no average payrolls are available. This estimate is to be
adjusted by additiconal payment by the employer or refund by
the department, as the case may actually be, on December 31
of such current year. An employer's payroll must be computed
by calculating all wages, as defined in 39-71-123, that are
paid by an employer.

{14) "Permanent partial disability" means a condition,
after a worker has reached maximum healing, in which a
worker:

{a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

(b} 1is able to return to work in the-workeris-job--pooi
pursuant--to--one-of-the-options-set-forth-in-39-73-:8+2-but
suffers-—impairment--or--partiai--wage--iossr--or--beth some

capacity but the physical regtriction impairs the worker's

ability to work.

{15) "Permanent total disability” means a condition

—-4- HB 437
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resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker is-umabile
to-return-to-work-in-the-workeris-Jjob-poot-after--¢xhausting

rit--speions--set——forth--in--39-¥31-1632 has no reasonable

prospect of physically performing regular employment .

Regqular employment means work on a recurring basis performed

for remuneration in a trade, business, profession, or other

occupation in this state. Lack of immediate job openings is

not a factor to be considered in determining if a worker is

permanently totally disabled.

{16) The term ‘“physician" includes “surgecn" and in
either case means one authorized by law to practice his
profession in this state,

(17) The "plant of the employer" includes the place of
business of a third person while the employer has access to
or control over such place of business for the purpose of
carrying on his usual trade, business, or occupation.

{18) "Public corporation" means the state or any county.
municipal corporation, school district, city, city under
commission form of government or special charter, town, or
village.

{19) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the

employment will reasonably permit.

_5- HB 837
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(20) "Reasonably safe tools and appliances" are such
tools and appliances as are adapted to and are reasonably
safe for wuse for the particular purpose for which they are
furnished.

(21) "Temporary total disability"™ means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

(22) "Year", unless otherwise gpecified, means calendar
year."

Section—2Z:—-Section-39-71-123;-MEA;—ta-amanded-ta-reads

139-71-123---Wages-—-defineds—{ti)-'Wagesl-means-the-gross
remuneration-paid-in-moneyy-or-in-a-—-substitute-~-for--meneyr
Eor‘—aerviees-rendered—by—an—empioyee:-Wages—inciude—but—are
not-iimited-to<

tay--cemmisstonsr--bonuses;-—and--remuneracisan——akt-—-—the
reguiar--hourty-rate-for-overtime-work;-hotidays;-vacations;
and-stckness-periodss

tb}--board;-todgingr-rentr-or-housing-+f-it--consvitutes
&--part--of--the-empioyeeis-remuneration-and-is-based-on-its
aetnat-vatues—and

fet--payments-made-te-—an-empioyee--on--any-—basis--ether
than-time-workeds-itnctuding-bus-nst—timited-te-piecewsrkr-an
tneenrive-pians-er-profit-sharimg-arrangemsncs

t2}--wages-do-not-inciudes

-6- HB a37
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{aj-—empioyee-—--travei-—--sxpense---reimbursementa-—--or
aitowances-for-meatar-todgingr—travets-and-subsistencer
th}--apeeciat--rewvarda—-for---individust---tnvention---or
discoverys
tet--tips——-and-ether-gratuities-recetved-by-—the-empioyee
in-exceas-ef-—those--decumented--to--the-—empioyer--for--cax
purposes;
tdy-—contribucions--made—-by--the--empisyer--to--s-group
insurance-or-pension-ptans-or
tey-~vacation-or-sick-teave--benefits--acerued--bukt——net
patd~
+3y--Por-~compenaation——benefre--purposesy—-the—-average
actuai---earnings--for--the--fanr--pay--periods—-immediatety
preceding-the-injury-are-che-employeeis-wages;-excepe—tfs
tar--the-term-of-employment-for--the--same—-employer--is
tess-—-than--four--pay--pericdsy-in-which~case-the-empioyeeis
wages-ars-the-hourty-rare-times-the-number--of--hours--in--a
week-for-which-the-empleyae-was-hired-to-warkr-oe
th)-—for--geed--cause~—shawn-by-the-ciatmantr—the-use-of
the--four--pay-—periods--does--not--accuratety--refitect-——the
cisimantis-empioyment—history-with-the--empioyer;——tn--which
cane-the-insurer-may-use-additionai-pay-periodss
ti}——faf-Por——the——purpose-~c£——caicu&a&ing—compensation
benefita-for—an-employee-warking-eoncurrenc-empltoytentar-the

average-acttual-wages——must-—be--ecatentated--as--provided-—in
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subsection-+3+:
tby--The-—compensation-—benefitas-£for-a-covered-voltunteer
must-be-based-an—the-average-actual-—-wages——in-—his--reguiar
empieyneﬂtr-—exeept—-seiE—emp}eymeht—as—a-sc}e—proprieter-ef
partner-who-eiested-asr-to-ba-—~—sovered;——-frem—-whieh--he-—t=s
disabted-by-che-injury~-incurred-
tey--Fhe--compensation--benefita-for-an-employee-working
at-two—or-more-concurrent-remnunerated-—empioyments--must--be
based--on--the--agyregate——of-——average-—actuai-—wages-of-ati
empioymentsr-excepb-seif—empioyment-as-a-sote-proprieessr—-or
partner--whe--eitected--not--to--be--covered;--£fromn-which-the
empioyee-ia-disabred-by-the-injnry-tncurreds

t53-—if-an-injured-worker—is-snqaged-in--seif-empioyment

subsequent—-ta-—-an-injuryy-earninge—from-seif-empioyment-are

conaidered-wages-as-defined-in-supssction-{t1j--for-—purposes

of--determining--entitiement-—to--temporary-totai-disabiiity

benefits--if-a-setf-empioyed-worker—is-antirted-to-temporary

totat--disabttity -benefits---and---contintes-—--to-—-recaive

seif-empioyment--income;-temporary—toktal-disability-benefits

mist-be-reduced-by—an-amount--equal--te--twe-thirds—-eof--the

seltf-empioyment-incomet

Section 2. Section 39-71-414, MCA, is amended to read:
"39-71-414. Subrogation. (1) If an action is prosecuted
as provided for in 39-71-412 or 39-71-413 and except as

otherwise provided in this section, the insurer is entitled

-8- HB 837
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to subrogation for all compensation and benefits paid or to
be paid under the Workers' Compensation Act. The insurer's
right of subrogation is a first lien on the claim, judgment,
QT recovery.

{2) (a) If the injured employee intends to institute
the third party action, he shall give the insurer reasonable
notice of his intention to institute the action.

(k) The injured employee may request that the Iinsurer
pay a proportionate share of the reasonable cost of the
action, including attorneys' fees.

{c) The insurer may elect not to participate in the
cost of the action. If this election is made, the insurer
waives 50% of its subrogation rights granted by this
sectian.

{d} If the injured employee or the employee's personal
representative institutes the action, the employee is
entitled to at least one-third of the amount recovered by
judgment ar settiement 1less & proportionate share of
reasonable costs, including attorneys' fees, if the amount
of recovery is insufficient to provide the employee with
that amount after payment of subrogation.

{3) If an injured employee refuses or fails to
institute the third party action within 1 year from the date
of injury, the insurer may institute the action in the name

of the employee and for the employee's benefit or that of

-9- HB 837
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the employee's personal representative. If the insurer
institutes the action, it shall pay to the employee any
amount received by judgment or settlement which is in excess
of the amounts paid or to be paid under the Workers'
Compensation Act after the insurer's reasonable costs,
including attorneys' fees for prosecuting the action, have
been deducted from the recovery.

(4} An insurer may enter into compromise agreements in
settlement of subrogation rights.

{5y If the amount of compensation and other benefits
payable under the Workers' Compensation Act have not been
fully determined at the time the employee, the employee’'s
heirs or perscnal representatives, or the insurer have
settled in any mRanner the action as provided for in this
section, the department shall determine what proportion of
the settlement shall be allocated under subrogation., The
department's determination may be appealed to the workers'
compensation judge.

(6) {a) The 1insurer 1s entitled to full subrogation
rights under this section, even though the claimant is able
to demonstrate damages in excess of the workers'
compensation benefits and the third-party recovery combined.
The insurer may subrogate against the entire settlement or
award of a third party claim brought by the claimant or his

personal representative, without regard tc the nature of the

-10- HB 837
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damages.

(b} If no survival action exists and the parties reach
a settlement of a wrongful death claim without apportionment
of damages by a court or jury, the insurer may subrogate
against the entire settlement amount, without regard toc the
parties' apportionment of the damages, unless the insurer is
a party to the settlement agreement.

(7} Regardiess of whether the amount of compensation

and other benefits pavable have been fully determined, the

insurer and the claimant may stipulate the proportion of the

third-party settlement to be allocated under subrogation.

Upon review and approval by the department, the agreement

constitutes a compromise settlement o©of the issue of

subrogation and may not be reopened by the department er--by

any-court.”
Sectiam-4r--Seection-39-F1-F81;-MEA;-ta-amended-to-reads
139-33-78~v~-Campensation————- for-———- tempeorary----tokat
disability:*fif-Subﬁect—tcAthe—iimitatian——in-—%Q—?i—?SSw——a
worker-—is--eligibie—for-temporary-totat-disabitity-benefics
when-the-worker-suffers—a—totat-toss-sf-wages-as-a-resuit-~of
an-indury-and-untii-the-worker-veaches-maximum-heatings
t23-~-Fhe-determination--of ——temparary—-torat--disabriiey
must-be—auppezrted-by-a-preponderance-—of-medicai-evidencers
£3)--Weekiy--compensation-—-benefits-fer-iniury-producing

temporary-totai-disabitity-shnti-be--66-2/3%--of--the--wages
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receitved-~at--the—-time--of-—che-——indury--Fhe-maximam-weekly
compensarion-benefits-may-nob--exceed--the--starels-—average
weekiy---wage-——-ak--the—-time--of--imjury---Femporary--toral
disabtiity-benefits-muse-be-paid-for--the--duration--of--the

workeritas--temporary--disabiiteyr-—Howaver;——¢f-—a—-worker-is

reteased-by~the—tresting-phystctan-to-the—sames-a—-modified;

ocr--an--attarmpate--position--that-is~-avaitabie-to-the-worker

with-the-same-smpisyer-with-a-wage-squivatent-to——or--higher

than-the-wage-ak-the-time-sf—injuryy—the-worker—ia-ne-tongqesr

eiigibie-for-temporary-total-disabiiity-benafics-even-though

the—-worker--has--not--reached--maximum-heslingr-A-worker—4+a

again-entitied-to-tempoerary-ratal-henefits -+ foar-any-renson

the-job--i3--ne--tonger-—available--te--the-—worker-—and-~-he

continues—-to--be—-temporariiy-—toratity-diseblied;-Fhe-waekty
benefit-amount-may-not-be-adijusted-for--cost--of--tiving--as
provided-+#-39-73-382{5+%+

té4}--fn--cases--where-~2t-—-is--determined--that-perrodic
disability-benefits-granted-by-the-Soctat-Seenrity--Act—-are
payable-—-because--of-the—induryr-the-weekiy-benefitcs-payabie
under-this-sectian-are-reducedy-but-not-betow--zeror--py--an
amount-—equat;--as--nearty--as--practicaty--to--one-hatf-the
federai-periodic-benefita-for-such-week;-whieh-ameunt~is--+teo
be--catentated--froam--ehe~-date-—of ——the--disabittey--secial
security-entitiemenes

t5)--Notwithatanding--subaeetion--tirr-beginntng-dunty-1i;

=-12- HB 837
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19877 -through-Fune-38+-13917~-~weeklty--compensation--benefits
for——temperary-—total——disabiiity-may-rnet-exceed-the-astatels
average-weekliy-wage—of-5299-established-Juity-1,-1986:4
Section 3. section 39-71-702, MCA, is amended to read:
*39-71-702. Compensation for permanent total
disability. (1) If a worker is no longer temporarily totally

disabled and is unable--to--return--to-work-due-te-injury

PERMANENTLY TOTALLY DISABLED, AS DEFINED IN 39-71-116. the

worker 1is eligible for permanent total disability benefits.
At-an-inasgreris-requestr-an-evaluation-of-ati-optiens--under
39-73-1812--must--be--made-before-permanent-totat-disabitity
status-is—-determineds Permanent total disability benefits
must be paid £for the duration of the worker's permanent
total disability, subject to 39-71-710 and-395-F7:-1826.

{2) The determination ©of permanent total disability
must be supported by a preponderance of medical evidence.

(3) Weekly compensation benefits for an injury
resulting in permanent total disability shall be 66 2/3% of
the wages received at the time of the injury. The maximum
weekly compensation benefits shall not exceed the state’'s
average weekly wage at the time of injury.

(4) In cases where it is determined that periodic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable

under this section are reduced, but not below zerao, by an
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amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week, which amount is to
be calculated from the date of the disability social
security entitlement.

{95) A worker's Dbenefit amount must be adjusted for a
cost~of-living increase on the next July 1 after 104 weeks
of permanent total disability benefits have been paid and on
each succeeding July 1. A worker may not receive more than
10 such adjustments. The adjustment must be the percentage
increase, if any, in the state's average weekly wage as
adopted by the department over the state's average weekly
wage adopted for the previous year or 3%, whichever is less.

{6) HNotwithstanding subsection (3), beginning July 1,
1987, through June 30, 1991, the maximum weekly compensation
benefits for permanent total disability may not exceed the
state's average weekly wage of $299 established July 1,
1986."

Section 4. section 39-71-703, MCA, is amended to read:

"39-71-703. Compensaticn for permanent partial
disability —--impairment-awards-and--wage--suppiements. (3
Phe--benefits-avaiiabie-for-permanent-partiat-disabitity-are
tmpatrment-awards-and-wage-supplements:--A--worker—-who--has
teached-—maximum-~heating--and-is-net-ctigibie-£or-permanent
totai~d£sab{iiry-beneEéts—but~whe—hasAa—medicai}y—determ%ned

physicai-rcstr:cttcnfaa-a—re:uit—of——a——werk-reiated——injury

~14- HB 837
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may--be-eiigibte-for-an-itmpairment-awacrd-and-wage-suppiement
benefits-as-folieowar
tay--Fhe-faitewing-precedure-must—-be-—-£faitowed-—-for--an
tmpairment-awards
ti}--Each——-percentage-point—of-impairment-ts-compenaated
in-an-amount-esquat-to-5S5-weeks-times—-66-2/3%--0f-~tha-—-wages
received-—at--the--time--of-che-injuryr-subject-to-a-maximum
compeansatton-trate-of-one-hatf-of-the-atarela-average——weekiy
wage-at-the-time-of-injurys
tity-When—--g--—worker——-reaches---maximum——heating;——an
impatrment-eating-ta-rendered-by-one-or-more-—physicians——as
previded-—for--in-39-?1-Fit-~Impatrment-benefits-are-payabie
beginning-the-date-af-maximum-heatings
titiy-An-impairment-award-may-be-patd-biweekiy-or—-in--a
}ump——sumT——at——the—discretian-of—the-warker7—Lamp—suma—paid
for—impairments-are-not--subjece-—to-—the--reguirementa--see
forth--itn--39-71-F4ty--except--that-lump-sum—conversions-for
benefits-not-acerued-may-be-reduced-to-present-vatue-at—-the
rate-aset~forch-by-the-deparement-in-39-33-743{5¢~
tiv}-ff-—-a——worker—--hecemes~-etigibie-for-permanent-tota
disabitity-benefita;-—the-insurer-may--recover--any-—iuMp-sum
advance—-paid--ts-a-ciaimant-for-impatrment;-as-sec-forth—in
35-F3-743{5}--Such-right--of--recovery--does--nst--apply-—to
tump-sum--benefitas—-pard--for~the-pericd-prior—to-etatmantts

etigibitity-for-permanent-totai-disability-benefitss
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tv}-—¥f-~a--worker--—-suffers---ndditienat---injuryzy--—an
itmpatrment--award--payabie-for-the-additionat-injury-—must—be
reduced--by--the-~amount--of--a--previous--awaré-—-paid---for
impatraent-to-the—same-site-on-the—bodys
thy-—-Phe-foitowing-precedure-must-he-fotiowved-for-a—wage
suppiement:
t&y--A—-werker--must--be-—compensated-in-weekiy-benefits
equat-to-66-2/3%-of-~-the--difference--betwean--the--workerts
actuat--wages--recetved--at-—-the-—time-of-the-injury-and-the
wages-the—worker-is-quatified-to-earn-in—-the--workeris——job
pootr-subdect-to-a-maximum~-compensation-rate-of-cne-harf-rhe
statels-average-weekiy-wage-at-the-time-of-injurys
t4t1-Ettqibittty-—for-wage-supptement-benefits-begina-at
maximum—heating-and-terminates——ae--the-—expiration--of--580
weeks--minus--the-—number--cf-—weeks--£for--which--a-werkeris
impairment-—-award--is--payabie;--subjeet--£o--39-31-F38v-—-A
workeris—-fatiure--to-—-sustain-a-wage-iess-compensabie-under
subasckion-~{i3tb}tiy--dees--nat--extend-—-the---period-—-eof
eitgibility---However;——if--a--worker--becomes--eiigibte-for
temporary-totai-disabilitys-permanent-totat—-disabitittyr—-or
totat-—-rehabilitation—--benefits-——-after-—reaching-—-maximam
healingy-the-eligibitity-period-for-wage-suppitement—benefies
ta-axtended-by-any-period-fer-which-a-worker—is——compensated
hy-these—benefits—after-reaching-maximum—heatings

{23--Phe--determination--of-permanent-partial-disabitiey
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muast-be-supperted-by-a-prepondesance-sf-nedicai-evidence:

+3y--Netwithastanding-subseerion-{i}7-beginning-—Juty--35
3983 7-chrough~-dune-387-3939k7-the-maximum-weekiy-compensation
benefiea—-for--permanent--paretint--disability-may-not-exceed
$149:507~which~is-eone-haif-the-stateis-average——weekiy--waqe
estabtished-Iuty-:7-1986+

{1) If an injured worker suffers a permanent partial

disability and is no longer entitled to temporary total or

permanent total disability benefits, the worker is entitled

to a permanent partial disability award.

{2) The permanent partial disability award must be

arrived at by multiplying the percentage arrived at through

the calculation provided in subsection (3} by 350 weeks.

(3) An award granted an injured worker may not exceed a

permanent partial disability rating of 100%. The criteria

for the rating of disability must be calculated using the

medical impairment rating as determined by the latest

edition of the American medical association Guides to the

Evaluation of Permanent Impairment. The percentage to be

used in subsection {2) must be determined by adding the

following applicable percentages TO THE IMPAIRMENT RATING:

{a) if the <c¢laimant is 30 vears of age or younger at

the time of injury., 0%; if the claimant is over 30 years of

age but under 56 years cf age at the time cf injury., 3% 2%;

and if the claimant is 56 years of age or older at the time
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of injury, S% 3%;

(b) for a woerker who has completed less than 9 years of

education, 5% 3%; for a worker who has completed 9 through

12 years of education or who has received a graduate

equivalency diploma, 3% 2%; for a worker whe has completed

more than 12 years of education, 0%;

(¢) if a worker has no wage loss as a result of the

industrial injury, 0%; if a worker has an actual wage loss

of $2 or less an hour as a result of the industrial injury,

10%; 1if a worker has an actual wage loss of more than $2 an

hour as a result of the industrial injury. 20%; and

{(d) if a worker, at the time of the injury, was

performing heavy labor activity and after the injury the

worker can perform only light or sedentary labor activity,

20%; if a worker, at the time ¢f injury, was performing

heavy labor activity and after the injury the worker can

perform only medium’ labor activity, 15%; if a worker was

performing medium labor activity at the time of the injury

and after the injury the worker can perfcrm only light or

sedentary labor activity, 10%.

{4) The weekly benefit rate for permanent partial

disability is 66 2,/3% of the wages received at the time of

injury, but the rate may not exceed one-half the state's

average weekly wage. The weekly benefit amcunt established

for an injured worker may not be changed by a subsequent
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adjustment in the state's average weekly wage for future

fiscal years.

(5) If a worker suffers a subsequent compensable injury

OR INJURIES to the same part of the body, the award payable

for the subsequent injury must-be-reduced-by-the-amount MAY

NOT DUPLTCATE ANY AMOUNTS paid for the previous injury OR
INJURIES.

{6) As used in the section:

{a) "Heavy labor activity" means the ability to 1lift

over 50 pounds occasionally or up to 50 pounds freguently;

{b) "Medium labor activity" means the ability to lift

up to 50 pounds occasionally or up to 25 pounds frequently;

{c) "Light labor activity" means the ability to 1lift up

to 25 pounds cccasionally or up to 10 pounds freqguently: and

{d} "Sedentary labor activity” means the ability to

lift up to 10 pounds occasionally or up to 5 pounds

frequently."
Section 5. section 39-71-704, MCA, is amended to read:
“39-71-704. Payment of medical, hospital, and related
services -- fee schedules and hospital rates. (1) In
addition to the compensation provided by this chapter and as
an additional benefit separate and apart from compensation.,
the following must be furnished:

{a) After the happening of the injury and subject to

the provisions of subsection (1){(d}, the 1insurer shall
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furnish, without limitation as to length of time or dollar
amount, reasonable services by a physician or surgeon,
reasonable hospital services and medicines when needed, and
such other treatment as may be approved by the department
for the injuries sustained.

(b) The insurer shall replace or repair prescription
eyeglasses, prescription contact lenses, prescription
hearing aids, and dentures that are damaged or lost 4as a
result of an injury, as defined in 38-71-119, arising out of
and in the course of employment.

{c) The insurer shall reimburse a worker for reasonable
travel expenses incurred in travel to a medical provider for
treatment of an iniury pursuant to rules adopted by the
department. Reimbursement must be at the rates allowed Eor
reimbursement of travel by state employees.

{d) Except for the repair or _replacement cf a

prosthesis furnished as a result of an industrial injury,

the benefits provided for in this section terminate when

they are not used for a pericd of 60 consecutive months.

(2) A relative value fee schedule for medical,
chiropractic, and paramedical services provided for in this
chapter, excluding hospital services, must be established
annually by the department and become effective in January
of each year. The maximum fee schedule must be adopted as a

relative wvalue fee schedule of medical, chiropractic, and
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paramedical services, with unit values to indicate the
relative relationship within each grouping of specialties.
Medical fees must be based on the median fees as billed to
the state fund during the year preceding the adoption of the
schedule. The state fund shall report fees billed in the
form and at the times required by the department. The
department shall adopt rules establishing relative unit
values, groups of specialties, the procedures insurers must
use to pay for services under the schedule, and the method
of determining the median of billed medical <fees. These
ruies must be modeled on the 1974 revision of the 1969
California Relative Value Studies,

{3) Beginning January 1, 1988, the department shall
establish rates for hospital services necessary for the
treatment of injured workers. Approved rates must be in
effect for a pericd of 12 months from the date of approval.
The department may coordinate this ratesetting function with
other public agencies that have similar responsibilities.

(4) Notwithstanding subsection (2)., beginning January
1, 1988, through December 31, 1391, the maximum fees payable
by insurers must be limited to the relative value fee
schedule established in January 1987. Notwithstanding
subsection (3), beginning January 1, 1988, through December
31, 1991, the hospital rates pavable by insurers must be

limited to those set in January 13988, after December 31,

-21- EB B37

11
12
13
14

15

17
18
19
20
21
22

23

HB 0837,/02

1991, the percentage increase in medical costs payable under

this chapter may not exceed the annual percentage increase

in the state's average weekly wage as defined in 39-71-116."

Section 6. section 39-71-741, MCA, is amended to read:
*319-71-741, Compromise settlementsy and lump—sum
paymentsy-and-lump-sem-advance—-—payments. {1) {a) Benefits
may be converted in whole to a lump sum:

(i) if a claimant and an insurer dispute the initial
compensability of an injury; and

(ii) if the claimant and insurer agree to a settlement.

(b) The agreement is subject +to department approval.
The department may disapprove an agreement under this
section only 1f there is not a reasonable dispute over
compensability.

{e) Upcn approval, the agreement constitutes a
compromise and release settlement and may not be recpened by
the department er-by-any-ecourt.

tdy--Phe-partiest-fatinre-to-reach-an-agreemant-ts-not-a
dispute--over--which-a-mediator-er-the-workersi~compensation
cedre-has-jurtsdiceions

(2) (a) If an insurer has accepted 1initial 1liability
for an injury, permanent-tetat-and permanent partial wage
supplement disability benefits may be converted in whole or
1 part to a lump-sum payment.

tby--The--conversion--may--be—-made--onty-upen-agreement
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betwesn-a-siaimant-and-an-insurer:

(B) THE TOTAL OF ANY LUMP-SUM CONVERSION IN PART THAT

IS AWARDED TO A CLATMANT PRIOR TO THE CLAIMANT'S FINAL AWARD

MAY NKOT EXCEED THE ANTICIPATED AWARD UNDER 39-71-703 OR

$20,000, WHICHEVER IS LESS.

teytb(C) Fhe An agreement is subject to department
approval. The department may appreve-an—agreement-if+

tiy--there-is-a-reasonabie-dispute-eoncerning-the-amount
of-the-tnasureris—fubure-iiabiiity-or-seneéitas-or

tir}-the-—-amount-of-the-insureris-projected-tiabiticy-is
reasonabiy--certain-~and--the--settiement-—ameunt---ts—--not
sgbstantiatiy-—-iess-—-than-the-present-value-of-the-insureris

iiabiisey disapprove an agreement only if the department

determines that the settlement amount is inadequate. If

disapproved, the department shall set forth in detail the

reasons for disapproval.

tdy—-Fhe-—partiesl-—failnre—-to-reach-agreement-is—nat-a
dispute-over-which-a-mediator-or-the--werkersi--compensaation
counrt-has-jurisdictions

teyter(D} Upon approval, the agreement constitutes a
compromise and release settlement and may not be reopened by
the department er-by-army-court.

{3y--tas-FPermanant-pareiat-wage-suppiement-benefits——may
be-converted-in-part-ta-a-iump-sum-advances

tby~-Fhe--converston--may--be--made--oniy-upan-agreemene
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between-a-ectatmant-and-an-tnsurers
fcy-—The-agreement-is-subject--to--department—-approvais
Fhe--department—-may—-—approve-—an--agreement--if-rhe-paretes
demenstrate-that-the-etaimant-has-—financtat-need-thats
tiy—-retates-to-the-necessitien-of-tife-or-retates-to-an
accumniatian-af-debt-incurred-prior-to-tnjuryr-—and
fity-arises-subsequent-to-the-date-of-injury--or—-arises
because-of-reduced-income-as-a-resuie-of-the-injurys
td¥--Fhe-partiesi-faiinre-to-reach-an—agreement-ia-—not-a
dispute--over--which-a-mediator-or-che-workersi-compensation
court-has-jurtsdictions

{d3--A-iump-sum-payment-of-permanent-partial--disabiiity

benefits——mpproved-by-the-department-or—granted-by-the—course

must—be-paid:
t4¥(3) Permanent total disability benefits may be

converted in whole or in part to a tump-aum-advance lump

sum. The total of all lump-sum advance payments CONVERSIONS

IN PART THAT ARE AWARDED to a claimant may not exceed

§20,000. A conversion may be made only upon the written
application of the injured worker with the concurrence of
the insurer. Approval of the lump-sum advanee payment rests
in the discretion of the department. The approval or award
of a lump-sum advanee payment by the department or court
must be the exception. It may be given only if the worker

has demonstrated financial need that:

-24- HB 837



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0837/02

{a) relates to:

{i) the necessities of life;

(ii) an accumulation of debt incurred prior to the
injury; or

({iii) a self-employment venture as—-set-~foreh—-in

39-F-39265-and that is considered feasible under criteria

set forth by the department; or

(b) arises subsequent to the date of injury or arises
because of reduced income as a result of the injury.

(4} Any lump-sum conversion of benefits under this

seerion SUBSECTION (3) must be converted to present value

using the rate prescribed under subsection (5)({b).

(5} {a) An insurer may recoup any lump-sum advanee
payment amortized at the rate established by the department,
prorated biweekly over the projected duration of the
compensation period.

(b} The rate adopted by the department must be based on
the average rate for United States 1l0-year treasury bills in
the previous calendar year, rounded to the nearest whole
number.

(cy 1If the projected compensation period is the
claimant's lifetime, the life expectancy must be determined
by using the most recent table of 1life expectancy as
published by the United States national center for health

statistics,
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(6) The Subject to the other provisions of this

section, the dJdepartment has [full power, authority, and

jurisdiction under subsection {l1) to allow, approve, or

condition compromise settliements for any type of benefits

provided for under this chapter or lump-sum advances

payments agreed ¢to by workers and insurers. All  such
compromise settlements and lump-sum payments are void
without the approval of the department. Approval by the
department must be in writing. The department shall directly
notify a claimant of a department order approving or denying
a claimant's compromise or lump-sum payment.

(7) Subject--to--39-31+-246%7--a A dispute between a
claimant and an insurer regarding the conversion of biweekly
payments into a tump-sum-advance-under-subsection--{4y lump
sum is considered a dispute, for which a mediator and the
workers' compensation court have Jjurisdiction to make a
determination. TIf an insurer and a claimant agree to a
compromise and release settlement or a lump-sum edvance
payment but the department disapproves the agreement, the
parties may request the workers' compensation court to

review the department’'s decision."

SECTION 7. SECTION 39-71-1003, MCA, IS AMENDED TO READ:

"39-71-1003. Eligibility for vocational rehabilitation
expenses. (1) Upon certification by the department of social

and rehablilitation services, a disabled worker may be paid
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vocational rehabilitation expenses from funds provided in
39-71-1004, in addition to ©benefits payable under the
Workers' Compensation Act.

{2} The appeal process provided for in 53-7-106 is the

exclusive remedy for an injured worker aggrieved in the

receipt of vocational rehabilitation services provided by

the department of social and rehabilitation services.,"

Section 8. Ssection 39-71-1011, MCA, is amended to read:

*39-71-1011. Definitions. As used in this chapter, the
following definitions apply:

(1} "Board of rehabilitation certification” means the
nonprofit, independent, fee-structured organization that is
a member of the national commission for health certifying
agencies and that is established to certify rehabilitation
practitioners.

{2) "Disabled worker" means one who has a medically
determined restriction resulting from a work-related injury
that precludes the worker from returning to the job the
worker held at the time of the injury.

$33--L3-WTR7Prd-~-means---an---zndividuatizedy—--wrttten
rehabiittarion-—-pregram-prepared-by-the-deparcment-af-sectalt
and-vehabititation-servicess

t4¥(3) "Rehabilitation benefits* means benefits

provided in 39-71-1003, [section 11], and 39-%%-1823-through

19-71-1025.
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(4) YRehabilitation plan” means an individualized plan

cf-education;--trainingy;—-or—-speciatized--job--medificatten

designed--to-assist-a-disabied-worker-in-aequiring-skitis-or

aptitudea-te-return-to-werk TO ASSIST A DISABLED WORKER IN

ACQUIRING SKILLS OR APTITUDES TO RETURN TO WORK THROUGH JOB

PLACEMENT, ON-THE-JOB TRAINING, EDUCATION, TRAINING, OR

SPECIALIZED JOB MODIFICATION,

(5) "Rehabilitation provider™ means a rehabiliration
counselory-~-other---than———the--department--of -—sseciat--and
rehabiiitation--services; certified by the board for
rehabilitation certification and designated by the insurer

to the department CR A DEPARTMENT oF SOCIAL AND

REHABILITATION SERVICES COUNSELOR WHEN A WORKER HAS BEEN

CERTIFIED BY THE DEPARTMENT OF SOCIAL AND REHABILITATION

SERVICES UNDER 39-71-1003.

(6) "Rehabilitation services" consists of a program of
evaluation, planning, and delivery of goods and services to
assist a disabled worker to return to work.

t#¥--taj)-"Horkerta--job-peell-means-those-3Jobs-typreatty
avaiiabie-for-which-a-worker-is-quatifieds--consiscent--with
the--workeris--age;--education;-~vocationat--cxperience--and
aptitude-——-and--—compatibie---with---tha-—werkeris--physicai
capacities-and-limieatrons-as-the—-resnte--of —the--worker's
tnjuryr-back-of-immediate-job-openings-ta-—ner-a-facter-ta—be

ranstdereds
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tb¥--A---workerls——job--poot--may--be--either--tocat--cr
statewider-as-fottows:
tiy-—a-teear-job-poot-is-che——job--servicea-—-pffice--area
that-inetudea-the-workeris-residencas—and
titt-the-statewide-job-poot-is-the-seace-of-Mantana:™
Section 9. sSection 39-71-1013, MCA, is amended to read:
"39-71-1013. Agreement between worker and insurer
regarding option. A worker and an insurer may agree that—-an
option--in--39-31-1012--is-apprepriace-without-forlowing-che
procsdures—provided-im-this-pare--Patiture-te-reach-agreament

is-net-a-dispute-under-39-71-246% to a rehabilitation plan

and file the agreement with the department.”

NEW SEcTION. Section 10. Rehabilitation benefita.”T1)
ff7-as—a-reanit-of —an——injuryr——an--injured--worker—-cannet
return-—to-the-job-the-worker-heid-se-the-time—of-induryr-the
worker—-is--entitied-te-rehabilitation-benefitas-and-services
as-provided-in-subsections-{2}-through-t5y--if--there—-ta--a
dispute--as-—-to--whether-an-injured-worker-can-return-to-the
jab-the-worker-hetd-at-the-time—cE-injury;-the-insurar—-snatt
designate--a-—-rehabiiication--provider——-to-—-avaluate---and
determine-—whether--the-worker-can-return-to-the-jok-held-at
the-eime-of-inquryr-and-if-it-iu-determined-thae-he-—cannety
the--worker--ts—-entitied--to--rehabilitation--benefics—--and
services-pa-provided-for-in-subsections—{24-through-t5y~

t2¥--3f——-tt--ts-determined-that-the-worker-cannot-recurn
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to-the--joeb--hetd--at--the--time--af--injury;-——-a--vocationat
assessment—-must--be--compieted-by-a-rehabilication-provider
designated-by-the--insurerr--Fhe--assessment--muse——idantify
potentiat---vecarionat---geats,;---vocationai--rehabititation
training;-and-reempioyment-and-wage-potentiat-and-take—-into
constderacion--che—-workeris--ager-educationy-trainings-werk
historys;-and-residuai-physicai-capaecitinns

£33--Ef-te-ita-decermined-chat-a-worker-cannot-—return--to
the--3ob--the--worker--heid--—at--the--time--of--injuryy——the
rehabilitarion-provider-shati-assise-the-werker-in-obtaining
new—empioyment—and—the-werker—must—be—given—up—to—e-weeks—oé
weeh1y--beneEibs—-et—the—worher*s-temperary-eeeai-disabiiity
rate-white-attempting-to-obtain-new--empioyment:——-if;——afeer
recetving-benefits—under-this-subsection;—the-warker—decides
to--proceed--with--a-vehabilication-pian; -the-waeks-in-whieh
benefits-were-paid-under-this-subsection--must--be--ersdiead
against-—the-maximum-of-184-weeks-of-rehabititarian—bheanafits
provided-in-this-section~

t4}--Up-to-104-weeks-of -weekiy--rehabiirtation--benefits
mnst——be—-providcd-—at——ehe--temperary-tetai—d&sabiiity—rate
estabtished-for-the-workerz-Fhe-number—of-wesks-of-——banefiksy
provided--must-be-stated-in-a-rehabititation-plan-fited-wieh
the-deparéments-Fhe-benefibts-must-be—-paid--oniy--white-—the
werker-—-is---engaged---im--an—-approved--remraniiicatisn--or

apprenticeship—program—or—during—a—reu:cnaoie-pericd—oé—téme
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white--the—-warkes-—-+a--waiting---to---begin---an---approved
rehabitication-or-apprenciceship-program:--Phe-benefrea-begtn
when-—the--rehabilitation-—-previder——fites-ehe-pran-wieth-ehe

cdepartments (1) AN INJURED WORKER IS ELIGIBLE FOR

REHABILITATION BENEFITS IF:

(A} THE INJURY RESULTS IN PERMANENT PARTIAL DISABILITY

OR PERMANENT TQTAL DISABILITY AS DEFINED IN 39-71-116;

(B) A PHYSICIAN CERTIFIES THAT THE INJURED WORKER IS

PHYSICALLY UNABLE TO WORK AT THE JOB THE WORKER HELD AT THE

TIME OF THE INJURY;

(C) A REEABILITATICN PLAN COMPLETED BY A REHABILITATION

PROVIDER AND DESIGNATED BY THE INSURER CERTIFIES THAT THE

INJURED WORKER HAS REASONABLE VOCATIONAL GOALS AND A

REEMPLOYMENT AND WAGE POTENTIAL WITH REHABILITATION. THE

PLAN MUST TAKE INTO CONSIDERATION THE WORKER'S AGE,

EDUCATION, TRAINING, WORK HISTORY, RESIDUGAL PHYSICAL

CAPACITIES, AND VOCATIONAL INTERESTS; AND

(D) A REHABILITATION PLAN BETWEEN THE INJURED WORKER

AND THE INSURER IS FILED WITH THE PEPARTMENT. TIF THE PLAN

CALLS FOR THE EXPENDITURE OF FUNDS UNDER 35-71-1004, THE

DEPARTMENT SHALL AUTHORIZE THE DEPARTMENT OF SOCIAL AND

REHABILITATION SERVICES TO USE THE FUNDS.

{2} AFTER FILING THE REHABILITATION PLAN WITH THE

DEPARTMENT, THE INJURED WORKER IS ENTITLED TO RECEIVE

REHABILITATION BENEFITS AT THE INJURED WORKER'S TEMPORARY
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TQTAL DISABILITY RATE. THE BENEFITS MUST BE PAID FOR__THE

PERIOD SPECIFIED IN THE REHABILITATION PLAN, NOT TO EXCEED

104 WEEKS, REHABILITATION BENEFITS MUST BE PAID DURING A

REASONABLE PERIOD, NOT TQ EXCEED 10 WEEKS, WHILE THE WORKER

IS WAITING TO BEGIN THE AGREED-UPON REHABILITATION PLAN.

REHABILITATION BENEFITS MUST BE PAID WHILE THE WORKER IS

SATISFACTORILY COMPLETING THE AGREED-UPON REHABILITATION

PLAN.

(3) IF THE REHABILITATION PLAN PROVIDES FOR JCB

PLACEMENT, A VOCATIONAL REHABILITATION PROVIDER SHALL ASSIST

THE WORKER 1IN OBTAINING OTHER EMPLOYMENT AND THE WORKER I3

ENTITLED TO WEEKLY BENEFITS FOR A PERIOD HNOT T0O EXCEED 8

WEEKS AT THE WORKER'S TEMPORARY TOTAL DISABILITY RATE. IF,

AFTER RECEIVING BEKREFITS [UNDER THIS SUBSECTION, THE WORKER

DECIDES TO PROCEED WITH A REHABILITATION PLAN, THE WEEKS IN

WHICH BENEFITS WERE PAID UNDER THIS SUBSECTION MAY NOT BE

CREDITED _AGAINST THE MAXIMUM OF 104 WEEKS OF REHABILITATICN

BENEFITS PROVIDED IN THIS SECTION.

(4) TF THERE IS A DISPUTE AS TO WHETHER AN INJURED

WORKER CAN RETURN TO THE JOB THE WORKER HELD AT THE TIME QF

INJURY, THE TINSURER $HALL DESIGNATE A REHABTLITATION

PROVIDER TO EVALUATE AND DETERMINE WHETHER THE WORKER CAN

RETURN TO THE JOB HELD AT THE TIME OF INJURY. IF IT 1§

DETERMINED THAT HE (CANNOT, THE WORKER IS ENTITLED ToO

REHABILITATION BENEFITS AND SERVICES AS FPROVIDED 1IN

~-32- HB 837
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SUBSECTION (2).

{5) A worker may not receive temporary total or
biweekly permanent partial disability benefits and
rehabilitation benefits during the same period of time. Fhe
insurer—-—-may--agree-tes-extend-rehabititation-benefics—beyond
the-it84-veek-pertods

+5¥(6) The rehabilitation provider, AS AUTHORIZED BY

PHE INSURER, shall continue to work with and assist the
injured worker until the rehabilitation plan is completed.

Section 11. Section 39-71-1025, MCA, is amended to
read:

"39-71-1025. Auxiliary rehabilitation benefits. In
addition to benefits otherwise provided in this chapter,
separate benefits not exceeding a total of $4,000 may be
paid by the insurer fors

+1+ reasonable travel and relocation expenses used to:

ta¥(l) search for new employment;

tB¥(2) return to work but in a new location; and

+e¥{3) implement a rehabilitation pregram-pursuant-te-a

fimml--order--of-~determinatien—-by plan that has been filed

with the department; and

(4) attend an on-the-job training program.

t2}--reasonabite-partieipation-with--an--emptoyer—-in--an
sn-the-job-tratnitng-proegrams”

Section 12. Section 39-71-1032, MCA, is amended to
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read:

"39-71-1032. Termination of benefits for noncooperation
with rehabilitation provider or-the-department-of-sociat—and
rerapilitation--serviees -—- department hearing and appeal.
{1) If an insurer believes a worker is refusing unreasonably
to ccoperate with the rehabilitation provider of---the
department——--of--seciat--and--rehabititation--servieces, the
insurer, with 14 days' notice to the worker and department
on a form approved by the department, may terminate any
rehabilitation benefits the worker is receiving under this
part until the worker cooperates. ¥(f-the-worker-is-receiving
wage-supplement rehabilitation-benefits;-those-benefits-—must
continue———uneti-——the---deparctmenels---determination--undere
subssction-{t3}-is-made=

{2) The worker may contest the insurer’'s termination of
bernefits by filing a written exception to the department
within %8 20 working days after the date of the l4-day
notice. The worker or insurer may reguest a hearing er--ehe
before the department may-hoid-a-hearing-on-its-own-motion.

The department shall hold a hearing within 30 days of

receipt of the request. The department shall issue an order

within 38 15 days of the hearing.
(3) EIf-me-exceptions-are-eimety-£firied-or-che-deparement
derearminas—rhe-worker-unreaasnabty-resfpsed-to-cooperater—the

tnadrer-may-terminute-wage--ioss--supptement rehabilitation
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benefits-the-worker-ts-receiving-uneii-che-worker-coeperates
with--the-rehabiittation—providers If the worker prevails at
a hearing before the department, it may award attorney fees
and costs to the worker under 33-71-612.

(4) Within 1B--working 30 days after the department
mails its order to the party's last—-known address, a party
may appeal to the workers' compensaticn court.”

Seetion-1d4:--Sectiton—35-F2-601:-MECA;-is-amended-to-read:s

3139-32-601;--Medicai--panets-~{i}--Fhe--department-shaiti
deveiop~a-itat-cf-physicians-ro-serve--on--the--occupationat
disease--medicai--panet-—-Fhe--tise--may--inciude-physieians
nominated-by-the-board-of-medicat-examineras-A-physictan—-on
the--panei--mast--be--ecerrified-by-his-aspaciatey-bsard-or-be
etigibte-for-cercification-in-the-specintty-area—appropriate
to-the-ciatmantia-condition-tn-retarian-to-this—chapters

t2}—-Phe-deparement-or-an-insurer-shati-aseitect-—a—-panet
physician-to-examine-sa—ciaimant;-as-requireds-The-department
shall--appeint;--as--required;-one-member-of—the-panet-to-be
the-chatrmanzt

Section-15---Section-39-72-6027-MEA;-ts-amendad-to-read:

433-32-6027v--insurer-may-acecept-tiabirety-————- proceduras
for--medicai--examination——when--insurer--has--not--acecepted
trabitity:--t3}--An—insnrepr-may-accept-tiabitity-for-a-ciaim
under-this-chapter-based-an-infearmation-submitted-ro-te-by-a

elaimantes
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t2¥-—-in-order-to-determine-the-compensabitity-of—-ciainms
under———this—-chapter--when--an—-instrer--has--net--accepted

trabitity quesctons-iiabilicty-and-to-decermine—-whether——the

etaimankt--is——-toeatty--disabled--and--rthe-extent;-if-anyy-of

reductton-of-benefits-pursuant-to-38-72-3067--che--foitiowing

procedure-must-be-fottoweds

tay--Phe~--department -~or——an-—snsurec-with-notice—to-the

department-shati-direct-the-clatmane--to--a--member--of —-the
medicai--panet——for--~an--examinations-Fhe-panel-member-shati
conduct-an—examination~to-determina~-whether~-che-citatmant-—is
totatiy--disabied--and--ts--suffering--frem--an-eccupational
dismases-Fhe-panet-member--shaii--submit-—-a--report——of-—his
£indings-to-the-departments
tby~-Hither——the--claimant-or-the-insurer-mayy-within-26
days-after-tha-secetpt-of-the--repore--by-—the-—firae——panet
membar;--request-—-that--the—ciaimane-be-examined-by-a-seacond
panei-member:-If-a--second--examinatkion—-is--requested;—-the

department-or-an-insnrer-with-netice-to-the-department-shaii

direct-~the--siaimant-—-to—-a--secend--panei-member-whe-ahati
canduct-an-examination-to-determine-whether—he-betieaves--the
ciatmant-—ts--totatiy--disabied--and--i9--suffering--from-an

sscupationat-disease-and-the—extent;—tf-anyr-af-reduction-of

benefits-pursuant—-to--39-F2-7867--FPhe——panei--member--ashaii

stabmie-—a--report-—of-his-findings-to-the-departmentr-When—a

second-examination-has—been-reguesteds;-the-—reportas--of-—the
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examinakiona--shalt--be--snbmitted——to--chree-members-af-rhe
medicat-panei-for-reviewr-A--medicat--panet--member--or--the
panel--may;-tn-ordéer-to-assist-the-pansi-member-or-the-panel
tn~-resching——a--conciustonr——consnit——with——the--etaimanels
attending-phystctanr~Fhe-three-panel-membara-shatl--issue--a
repert—-cancarning--the——ciaimantts--physieatr——condition-and
whether-the--ctatimant—-is—--suffering—-from--an—-occupationat
diseasex
tey--if--a--second--examination--ia--not--reguesteds-the
daparement-shali-issye-its--order—-determining--whether——the
clmimant--is-entitied-to-occupationat-disease—henafies-based
on-the-report-of-the-first-examining-physicians-if-a--second
examination--is--requested;--the--department-shati-isane-its
order-pased-on-the--report--of--ehe--tchree——membars--of--the
medicat-panet~-
tdy--Por--the--purpose--of--reviewing-the-reporta-of-the
examinattons-and-itsasning-the-report-under-supaection—-{t23tb¥s
the-chrae-—membera-of-rhe-medicatr--panet--shati-——be--the-—-two
members-of-the-panei-who-examined-the-ciatmant-and-+he-panet
chazrmans——if-—the-panei-ehnatrman—has-examined-the-citaimants
the-panel-ehairman——-shati--appoinet--another--member--af-—the
medicai-panet-to-be-rhe-thrrd-members2

NEW SECTION. Section 13. codification instruction.

{Section 1t 10] 1is intended to be codified as an integral

part of Title 39, chapter 71, part 20, and the provisions of
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Title 3%, chapter 71, apply to [section %% 14].

NEW SECTION. Section 14. Repealer. Sections

39-71-1012, 39-71-1015, 3%-71-1016, 39-71-1017, 39-71-1018,
39-%1-10197 39-71-1023,

39-71-1024, 38=-71-1026, and

39-71-1033, MCA, are repealed.

NEW SECTION. SECTION 15. SEVERABILITY. IF A PART OF

[THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

REMAINS IN EFFECT 1IN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID APPLICATIONS.

MEW SECTION. Section 16. Effective date. [This act] is
effective July 1, 1991.

~-End-
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HOUSE BILL NO. B37

INTRODUCED BY DRISCOLL

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE WORKERS'

COMPENSATION AND OCCUPATIONAL DISEASE ACTS; AMENDING

SECTIONS 39-71-116., 39-F3-323; 39-71-414, 39-71-70%7
39-71-702, 39-71-703, 39-71-704, 39-71-741, 39-71-1003,
39-71-1011, 39-71-1013, 39-71-1025, AND 39-71-1032,
39-32-6817 - --AND---39-72-602+ MCA; REPEALING SECTIONS

39-71-1012, 39-71-1015, 39-71-1016, 39-71-1017, 39-71-1018,
39-71-26395 39-71-1023, 39-71-1024, 39-71-1026, AND

39-71-1033, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 39-71-116, MCA, is amended to read:
*39-71-116. Definitions. {Unless the context otherwise

requires, words and phrases employed in this chapter have

the following meanings:

(1) "Administer and pay"” includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to the
investigation, review, and settlement of claims; payment of
benefits; setting of reserves; Eurnishing of services and
facilities; and utilization of actuarial, audit, accounting,

vocational rehabilitation, and legal services.

fc’:\m‘gan: LeQisiacive Lounoil

HB 0837,/02

There are no changes in this bill,
and will not be reprinted. Please
refer to yellow copy for complete
text.

837
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SENATE STANDING COMMITTEE REPORT

Page 1 of 1
April 1, 1991

MR. PRESIDENT:

We, your committee on Labor and Employment Relations having had
under conslideration House Bill No. 837 (third reading copy --
blue), respectfully report that House Bill No. 837 be amended and
as so amended be concurred in:

1. Title, line 11.
Following: "39—F1—1@+95"
Ingert: "39-71-1019,"

2. Page 26, line 3.
Following: "jurisdiction”

Strike: "uynder subsection (1)"
3. Page 38, line 4.

Following: "3I5—3i—3@1o"
Insert: "39-71-1019,"

Thomas E. Towe, Vice-Chairman

Al
Amd. Cdord.

Sec. of Senate

He 8§37
SENATE
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HOUSE BILL NO. 837

INTRODUCED BY DRISCOLL

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE WORKERS'
COMPENSATION AND OCCUPATIONAL DISEASE ACTS: AMENDING
SECTIONS 39-71-11¢, 39-Fi-31235 39-71-414, 397170825
39-71-702, 39-71-703, 35-71-704, 39-71-741, 39-71-1003,

33-71-1011, 39-71-1013, 39-71-1425, AND 39-71-1032,

35-72-60k;-—-—ANB---39-F2-6027 MCA; REPEALING SECTIONS
39-71-1012, 39-71-1015, 39-71~1016, 39-71-~1017, 39-71-1018,
3%-%31-102%7 39-71-1019, 39-71-1023, 39-71-1024, 39-71-1026,

AND 39-71-1033, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 39-71-116, MCA, is amended to read:
"39-71-1136. Definitions. Unless the context otherwvise

requires, words and phrases employed in this chapter have

the following meanings:

(1) "Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to rthe
investigation, review, and settlement of claims; payment of
benefits; setting of reserves; furnishing of services and
facilities; and utilization of actuarial, audit, accounting,

vocational rehabilitation, and legal services.
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(2} "Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

(3) "Beneficiary" means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

(b) an unmarried child under the age of 18 years;

{c} an unmarried child under the age of 22 years who is
a fuli-time student in an accredited school or is enrclled
in an accredited apprenticeship program;

(d) an invalid child owver the age of 18 years who is
dependent upan the decedent for support at the time of
injury:

(e} a parent who is dependent upon the decedent for
support at the time of the injury (however, such a parent is
a beneficiary only when no beneficiary, as defined in
subsecticns (3)(aj through (3}(d) of this sectiocon, exists);
and

(£) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injurv (however, suchk a prother or sister is  a  beneficiary

only until the aae of 18 years and only when no berneficiary,

- B 817
REFERENCE BILL
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as defined in subsections (3)(a) through {(3){e) of this
section, exists).

(4) "Casual employment™ means employment not 1in the
usual course of trade, business, profession, or occupation
of the emplover.

(5) *“Child" includes a posthumous c¢hild, a dependent
stepchild, and a child legally adopted prior to the injury.

{&) "Days" means- calendar days, unless otherwise
specified.

{7y “Department" means the department of 1labor and
industry.-

{8} "Fiscal year" means the period of time between July
1 and the succeeding June 30.

(9) T™Insurer" means an employer bound by compensation
plan No. 1, ar insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund provided for in
part 5 of this chapter.

{10) "Invalid“ means one who is physically or mentally
incapacitated.

(11} "Maximum healing" means the status reached when a
worker is as far restored medically as the permanent
character of the werk-related injury will permit,

{(12) "Order” means any decision, rule, direction,

requirement, or standard &f the department or any other
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determination arrived at or declsion made by the department.

{13) "Payroll", "annual payroll", or "annual payroll for
the preceding year"” means the average annual payroll of the
employer for the preceding calendar year or, if the employer
shall not have operated a sufficient or any length of time
during such calendar year, 12 times the average monthiy
payroll for the current year. However, an estimate may be
made by the department for any employer starting in business
if no average payrolls are available. This estimate is to be
adjusted by additional payment by the employer or refund by
the department, as the case may actually be, on December 31
of such current year. An employer's payroll must be computed
by calculating all wages, as defined in 39%~-71-123, that are
paid by an employer.

{14) "Permanent partial disability" means a condition,
after a worker has reached maximum healing, in which a
worker:

{a} has a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

{b) 1is able to return to woIk in the-wetkeris-job--peoci
pursuant--ta--sne—cf-the-optitons-set-forth-in-33-21-18372-bue
suffers-impairment-—or--parcini--wage--loss;--er--beth some

capacity but the physical restriction impairs the worker's

ability to work.

{15) "Permanent total disability" means a condition

-4 BB 837
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regulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker ts-unabie
ta-retarn—to-work—itn-che-woarkeria-sob-poai-afrer-—exhauseing

ati--speiona--see--foreh--+n--39-731-10k2 has nc reasonable

prospect  of physically perfeorming reqular employment.

Regular employment means work on a recurring basis performed

for remuneration in a trade, business, prefession, or other

occupation in this state. Lack of immediate job openings 1is

not a factor to be considered in determining if a worker is

permanently totally disabled.

{16) The term "physician" includes '"surgeon" and in
either case means one authorized by law to practice his
preofession in this state.

{17) The "plant of the employer" includes the place of
business of a third person while the employer has access to
or control over such place of business for the purpose of
carrying on his usual trade, business, or occupation.

(18) "Public corporation" means the state or any county.
municipal corporation, school district, city, city under
commission form of government or special charter, town, or
village.

(19} "Reasonably safe place to work" means that the
place of employment has been made as free from danger tc the
life or safety of the employee as the nature > the

employment will reasonably permit.

-5 HB 837

10
11
i2
13
l4q
15
16
17
18
19
20
21

22

HB 0837,/C3

{20} "Reascnably safe tocls and appliances" are such
tools and appliances as are adapted to and are reasonably
safe for wuse for the particular purpose for which they are
furnished.

{21) "Temporary total disability" means a conditicn
resulting from an injury as defined in this chapter that
results in total loss of Qages and exists until the injured
worker reaches maximum healing.

{22) "Year", unless otherwise specified, means calendar
year,"

Section-2---Seectton—353-71-123;-MEA;-ia-Emended-to-read:

139-71-323-—-Wages--definedr-tiy-LiWagesti-means—-the-gross
remuneration-paid-in-moneyz-or-in-a--substitute--for-—moneys
for-—services-rendered-by-an-empioyee--Wages-inciude-but-are
not-timteed-tos

tay-~eammisnionss—-bonuses;——and--remuneratton--at-——the
requiar--houriy-race~-Eor-overtime-werky;-hatitdays;-vacatianss
and-sickness—periedss

tby--board;-ledgtngr-rent;-or-heusing-tf-tt--cansrituees
a~--part--sf--the-empiayeela-remuneration-and-is-based-on-ies
actuai-vainer-and

ter-—payments-made-co-an-empioyee-——on--any--besis-~other
than-time-woarkeds-tncinding-but-nost-timiced-rto-preceworks-an
tneentive-ntan;-or-preofit-snaring-arrangemants

t2}-—-Wages-ds-not-tnretudes

G- HB 837
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tay--empltoyee——--travei-——-expense~--reimbdrasmentas——-or
attewancea-for-meatsy-iedgingr-travel;-and-aubsiscancer
thy——speciat-—sewarda--for---tndividuat--~tnvention-——-en
discevery;
tel-—tipa-—-~and-other—gratuities-recetved-by-the-empioyee
in-excess-cf--these--documanted~-to--the-~emptoyer-—far——sax
purpesess
tdy--eontributions-—-made-—-by--the--empioyer—-co--a-group
insurance-sr-pension-pian;-or
ted——vreoatian-or-stck-isave--benefits-—peerued-~but-—-nat
paids
tiy--Por--compensatisn—-benefit--purposes;--the--average
aetuﬁi-——earnings--Ear—-the-—Eeur——pay--periods--immediaeeiy
preceding-the-injury-are-the-empitoysels-wages;-axcapt-i£fs
tay--the-term-of-empitoyment—for-—tha-~same-—enpioyer~--is
tess--than—-fsur--pay—-pertedar-in-which-sase-the-empioyeeis
wages-are—the-houriy-rate—times—che-number--of-—hours—-in--a
week-for-which-the-smpleyee-was-hired-to-workr-or
fby-—-for--good--—cause--shown-by-the-sitatmant;-ethe-use-of
the-—four--pay--perisds--does--—not--accurateily-—-refiect-—the
etatmantis—empioyment—history-with-the-—-empicyer;--in--which
case—-the-rnsurer-may-nas-addrtionai-pay-periodas
t4y-—ta}-For~-the--purpose—-of--catculating-compensation
benefits-for-an-ampioyvyee-working-concurrent—empioymentsy—the

average-actual-wages——must-—be--caiecuiasted--as--provided--in
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subsssbion-¢34+
tb1-—-Phe-—-compensation--benefies-for-a-cevered-veiunteer
must-be-basad-on-the-average-actual--wages--in--his--reguiar
empiaymenty-—except--seif-empioyment-as-a-soie-proprietor-of
partner-who—eteeted-noe-ca-be--coveredr—-Erom—-which--he--ts
disabled-by-the-injury-incurreds
te}-—Phe--compensation--benefits-for-an—emptoyee—working
at-tWo-ar-mere-concurrent-renunerated-—empioymenes--mast——be
based-—eon--the--aggregate--of--average-—actuai--wages-of-ail
empisyments;-excent-serf-empioyment-asn-s-sste-proprietor-—or
partner--whe--eissted--nokt--te-—-be-—-cavered;~—frem-which-the
employee-ta-disabled-by-the-injury-incurreds

1t53~-¥£-an-injured-worker—is-engaged-in--seif-empioyment

subsequent--ta-—-—an-injuryr-earnings-£from-seif-empioyment_are

considerad-wages-as-dafined-in-subsecktion-—{i}--Ffar—-purposes

of--detarmintng--entisiement-—to--cemporary—totai-disabiiiby

beanefite -if-a-self-empioyed-worker—is-antitied-to—temporary

totai-—disabitity-—henefita--—and-—-conktinnes-—-to--—preceive

seif-emplioyment--rncomer-temporary—-eotai—-disabitity—beanafits

must-be-reduced-by-an-amsunt--equai-—te--twa-thirda-—-of--the

seif-empioyment-incomest

Section 2. section 39-71-414, MCA, is amended to read:
"39-71-414. Subrogation. (1) If an action is prosecuted
as provided for in 39-71-412 or 39-71-413 and except as

otherwise provided in this section, the insurer is entitled

~B- HB 8137
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to subrogation far all compensation and benefits paid or to
be paid under the Workers' Compensation Act, The insurer's
right of subrogation is a first lien on the claim, judgment,
Or recovery.

{2) (a) If the injured employee intends to institute
the third party action, he shall give the insurer reasonable
notice of his intention to institute the action.

(b) The injured employee may request that the insurer
pay a proportionate share of the reasonable cost of the
action, including attorneys' fees.

(c) The insurer may elect not toc participate in the
cost of the action, If this election is made, the insurer
waives 50% of its subrogation rights granted by this
section.

{d) If the injured employee Or the emplcoyee's persoconal
representative institutes the action, the employee 1is
entitled to at least one-third of the amount recovered by
judgment or settlement less a proportionate share cf
reasonable costs, including attorneys' fees, if the amount
of recovery 1is insufficient to provide the employee with
that amount after payment of subrogation.

{3) If an injured emplcyee refuses ot fails ta
institute the third party action within 1 year from the Zate
of injury, the insurer may institute the acticn in tne name

of the emplovee and for the employee's benefit or that of

—9- HB 837
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the employee's personal representative. If the insurer
institutes the action, it shall pay to the employee any
amount received by judgment or settlement which is in excess
of the amounts paid or to be paid under the Workers'
Compensation Act after the insurer's reasonable costs,
including attorneys' fees for prosecuting the action, have
been deducted from the recovery.

(4) An insurer may enter into compromise agreements in
settlement of subrogation rights.

(5) If the amount cf compensation and other benefits
payable under the Workers' Compensation Act have not been
fully determined at the time the employee, the employee's
heirs or personal representatives, or the insurer have
settled in any manner the acrion as provided for in this
section, the department shall determine what proportion of
the settlement shall be allocated under subrogation. The
department’s determination may be appealed to the workers'
compensation judge.

{6) (a) The insurer 1is entitled to full subrogation
rights under this sectien, even though the claimant is able
to demonstrate damages in exXcess of the warkers’
compensation benefits and the third-party recovery combilned.
The insurer may subrogate against the entire settlement or
award of 4 talrd party ciaim brought by the claimant or his

erscnal representative, withaout regard to the nature of the
P g
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damages.

(b) If no survival action exists and the parties reach
a settlement of a wrongful death ¢laim without apportionment
of damages by a «court or jury, the insurer may subrogate
against the entire settlemeat amount, without regard to the
parties' apportionment of the damages, unless the insurer is
a party to the settlement agreement.

{7) Regardless of whether the amount of compensation

and other benefits payable have been fully determined, the

ingurer and the claimant may stipulate the propsrtion of the

third-party settlement to be allocated under subrogation.

Upon review and approval by the department, the agreement

constitutes a compromise settlement of the issue of

subrogation and may not be reopened by the department or-—by

any-ceurt."
Sectson~47——Sectian—39~?}—?BiT—HEﬁT—is—amended-to-readf
233-33—-F0t---Eompensation---—-- far————— remporary----total
disabiiityf-fl}-Subjectmtc—the—iimitation——tn-—59-7&-?367——5
werkef--&s--eiigibie—Eoe-temperary—totui—disabéiity*henefits
when—the—worker-suffers—a—tota}-iess—ef—wages-as—a—rQSu}t—ef
an—énjury-and-untii—the—wotker—reachea-maximum—heniing7
+2}—-Ehe—determénation——cf-—temporary—-tctai——disabiiity
mnst—be—supporbed*by—a—pfeponderance-of-mediea}—evidencef
fii——ﬂeekiy——ccmpensation-—benefits~for—in§ury-pradueinq

tempcrury~tetat‘disabiiity—shaii—be--66—2fB%——cf——the-—waqes
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recetved——ae--the—-time--of--the--injury:-Phe-maximum-weekiy
compensation-benefits-may-not-—exceed--the--stateis--average
weskty——-—wage-——at——the--time--of--inadurys-—-Temparary--total
disabitiity-benefits-musk-be-paid-for-—the--duration--af--the

workeris—-temporary--disebitity:--However;-—-if--a--—warkapr~is

reteased-by-the-treating-physician-co~-the—same;-a--modified;

or-—an——atbernate--posteion-~that—is-avaitabie-to-the-worker

with-the-same-empioyer-with-a-wage-equivalent-te—-ar--highep

tham—the-wage-ar-the-time-of-injuryr-the-worker-is-no-ienqes

eligibte-for-temporary-total-disabitity-benefitas-aven-though

the~-worker-~-has--not-~reached-—-maxtmum-heating:-A-worker-is

again-entitied-co-temporary-teotat-—benefits-+F-for-any-raason

the-job—-ts-——-ne-—ionger~-avattapie--to--rhe-—worker--and--he

continuves——¢o——he——temperariiy-—totally-disabieds-Phe-weekiy

benefit-amount-may-not-be-adiusted-for--esat--ef--living--as
proavided-+n-39-7¥-F82+54~
t43--fn--caseas--where--itt~-ia-—determined--chac-perzodic
disability-benefits-granted-by-the-Saeciat-Secarity--Ace--are
payabite--because--of-the-injury;-the-weskliy-benefits-payabis
under—this-section-are-reduced;-but-not-betow--zers;—-by--an
amount-——equatr--as--nearty--as--practicats-~-to--one-hatf-the
federai-pericdic-benefipa-for-such-week;-which-amount-ss——te
be--ecaicutaced--from——-the--data—-of--the-—ditsabitity--seciai

security-entitismanes

t9+~-Notwitnstanding--subsection-—{3}y~beginning-duty-1i;

-12~- HB 837
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t98Fr-thrangh-June-387-13%1;-~weskiy——compansatien——beneafies
for-—temporary--totai--disabitiey-may-nct-exceed-the-sratels
average-weelkly-wage-of-5239-escabriahed-dury-t7-198674
Section 3. section 39-71-702, MCA, is amended to read:
"39-71-702. Compensation for permanent total
disability. (1) If a worker is no longer temporarily totally
disabled and is wunable--te--return--es-work-due-to-injury

PERMANENTLY TOTALLY DISABLED, AS DEFINED IN 39-71-116, the

worker is eligible for permanent total disability benefits.
At-an—inauret*:—requestv-an—evfiuation-cf—aki—options--under
39-F+-1012--—Mmusk-—be--made-befere-parmanent-totar-disabiiiey
status-is-determineds Permanent total disability benefits
must be paid for the duration of the worker's permanent
total disability, subject to 39-71-710 and-39-F%-1826.

(2} The determimation of permanent total disability
must be supported by a preponderance of medical evidence.

{3) Weekly compensation benefits for an injury
resulting in permanent total disability shall be 66 2/3% of
the wages received at the time of the injury. The maximum
weekly compensation benefits shall not exceed the state's
average weekly wage at the time of injury.

{4) In cases where it i3 dJdetermined +-hat periodic
disability benefits granted by the Spocial Securicy Act are
payable because of the injury, the weekly benefics payabie

under this section are reduced, but not below zerc, oy o an

-113- HB 817
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amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week, which amount is to
be calculated from the date of the disability social
security entitlement.

{5) A worker's benefit amount must pe adjusted for a
ccst-of-living lncrease on the next July 1 after 104 weeks
sf permanent total disability benefits have been paid and an
each succeeding July 1. A worker may no:c receive more than
10 such adjustments. The adjustment must be the percentage
increase, 1if any, in the state's average weexly wage as
adcpted by the department over the state's average weekly
wage adopted for the previous year or 3%, whichever is less.

(6} Notwithstanding subsecticn (3}, beginning July 1,
1987, tnrough June 30, 1991, the maximum weekly ccmpensation
benefits for permanent total disability may not exceed the
state's average weekly wage of $299 established July 1,
1386."

Section 4. section 39-71-703, MCA, is arended to read:

"39-71-703. Compensation for permanent partial
disability ---impatrment-awards-and--wage--suppiements. {i}
The--nenefita-avatiabie-for-permanenc—parcial-disability-are
tmpatrment-awards-and-wage-suppiementac--A--workec--whe--nas
reached--maximum--heating--and-ta-noc-siigicie-f=r-permanant

matai-disabrirty -nenefire-bot-whe-Ras-a-mesieaszr-desernined

rhysteai-reserroricn-a3-a-reante—of-—a--worw-salarad-—tndury

-14- HB 837
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may--be—etigible-for-an-itmpatrment-award-and-wage-suppiemens
benefits-as-foliows:
tay——Phe-folrlowing-procedure—-muse--ba—-fotriowed—-for——an
impatrment-award:
tty--Bach--perceantage-peint-of-impatirment-ia-compensated
tn-an-ameunt—equat-co-5-wesks-trmes--66-273%-~of--the--wages
recetved-—at--the--=ime--sf-che-indjury;-subjece—eas-a-maximum
eampensation-rate-of-one-natf-cof-che-statets-average—-weekly
wage-gt-the-eime-of-tniurys
tri}-Whem-———a---worker---resshes-——-maximum --heatingr—-an
impatirment-rating-ta-randered-by-ons-ar-more--physicians—-—as
provided-—for--4n-39-71-Fii--impairment-benafitas-are-payable
beginning-the-date-af-maximum-heatings
tttey-An-impairmant-award-may-pe-patd-biweekiy-or--in--a
iump-—sumy--at-—the-disererion-of-the-warker--hump-sums—-paid
for-impairments-are-not--subiect——ko—-the--reguiremencs—-set
foreh--in--39-7i-F4iy--except—-that-ivmp-sam-conversiana-for
banefitas-net-accrued-may-be-reduced-to-present-vatue-—at-—the
rate-see-foreh-by-the-deparrmant-+n-39-3+~342¢5%~
tivy-If-——a--worker--becomes-siigibie-far-permanent-tetal
disabtitty-benefits;-the-tnsurer-may--recover-~any—--iump-sum
advance--patd--to-n-ciaimanc-for-mpairment;-—as-sec—-foreh-in
35-321-F41t5)r-Sueh-vighe--of--recovery--deea—-net--appiy——ts
tump-sum——benefica--patd--fs2—cne-periad-prisr-to-ctatmanets

eltigibriity-for-permanent-tosnt-—disubitliry-benefiess

~15~ HB 837
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tvi-——if-—m--worker--—suffera-—-additionai-——induryr---an
impatrment-——award-—-payabie-for-the-addititenat-injury-musc-be
reducad——by--the——~ameunt--of--a-—-previcsus——award--patd---for
impatrrment-to-the-same-site-—on-the-badys
tb3--Phe-foitlowing-proredure-musc-be-fatiowed-£for-a-wage
supplements
tiy-—A--worker-~must——be--tompensated-tn-weekiy-benefitcs
egquat-teo-66-27/3%—cf--the-—difference-—-between--the--workeris
actust--wages--recetved--at--the-—-eime-of-the-injury-and-the
wages-the-worker-ia-aquatified-co-earn-in-—the--workeris--job
poatr-snbiect-to-a-maximum-campensation-rate-of-cne~hatf-che
statels-—average-weekly-wage-at-the-time-of-tnjurys
tity-Eligibitity-—far-wage-suppiement-benefits-begins-ae
Maximam-healrng-and-terminates--at-—the-—expirarian——of--500
WeeRs-—minus-~ethe-—numbar-—af-—weeks--£for--which-—a-worker's
impatrment--award--is--payabis;-—-subjecr--£e--39-73-73187---A
workeris-—~faiiure-—to--sustain-a-wvage-ioss-compensabie-under
subsecstton--tijtbytt}——does--not--extend-—-the-—-periecd---of
etigibititys--Hewever;--if--—a--worker--becomes--etigibie-for
temporary-total-disabiittyr-permanent-totai--disabtiitys--or
total-——rehabitiration---benefits———afrer--reaching-—maximum
heating;-the-etigibitity-periad-for-wage-snppiement—benefits
ta-extended-by-any-period-for-which-a-worker—is--compensated
by-these-beneftts-after-reaching-maximum-heatings

t23--%he-~detarmination-—-of-permanent-parttai-disabiiiey

-l6- HB 837
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rust-be—auppereed-by-a-preponderance-of-medicat-avidencer

t33—~Netwithstanding-aubsection-tir-beginning—~Iuiy--17
198F;-through-dure-307-99i7-the-maximum-weaesjkiy-soampensation
benafitn——for—-permanent-—-partiai-—-disabiiity-may-not-exceed
$5349:587-which-+a-sne-half-+he-atatets-average--veekiv--wage
escabitshed-daty-27-12986+

{l) If an injured worker suffers a permanent partial

disability and is no longer entitlied to temporary total or

permanent total disability benefits, the worker is entitled

to a permanent partial disability award.

(2) The permanent partiai disability award must be

arrived at by multiplying the percentage arrived at through

the calculation provided in subsection {3) by 350 weeks.

{(3) An award granted an injured worker may not exceed a

permanent partial disability rating of 100%., The <criteria

for the rating of disability must be calculated using the

medical impairment rating as determined by the lates:

edition of the American medical assocciation Guides to the

Evaluation o¢f Permanent Impairment., The percentage to be

used in subsection (2) must be determined by adding the

following appiicable percentages TO THE I1MPAIRMENT RATING:

{a) if the wclaimant is 30 years of age or younger at

the time of injury, 0%; if the claimant is over 30 years c¢f

age bur under 56 years of age at the time cf injury,

and if the claimant is 56 years of age or older at the crtime

=17= HB 837
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of injury, 5% 3%:

(by for a worker whe has ccmpleted less than 9 years of

education, 5% 3%:; for a worker who has completed 9 through

12 years o¢f education or whc has received a graduate

equivalency dipioma, 3% 23%; f£cr a worker who has completed

more than 12 years cf education, 3%:

{c) 1f a worker has no wage 1055 as a result of the

industrial injury, 0%; if a worker has an actual wage loss

of §2 or less an hour as a result of the industrial injury,

10%; if a worker has an actual wage ioss of more than $2 an

hour as a result of the industr:al injury, 20%; and

{d) if a worker, at the time of the injury, was

performing heavy labor activicy and after the injury the

worker can perform only light or sedentary labor activity,

20%; if a worker, at the time of injury, was performing

heavy labor activity and after the injury the worker can

perform _only medium iabor activity, 15%: if a worker was

performing medium labor activity at the time of the injury

and after the injdury the wcrker can perform only light or

sedentary labor activity, 10%.

{4) The weekly benefit rate for permanent partial

disability is 66 273% c¢f the wages received at the time of

injury, but the rate wmay nct exceed ocne-half the state's

average weekly wage, The weexly

(3]

erelit  amount established

for an injured worker may nc+t be changed by a subseguent

-i8- HB B37
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adjustment in the state's average weekly wage for future

fiscal years.

(5) If a worker suffers a subsegquent compensable injury

OR INJURIES to the same part of the body, the award payabl.e

for the subsequent injury must-hs—reduced-by-the-amount MAY

NOT DUPLICATE ANY AMOUNTS paid for the previcus injury OR

INJURIES.

(6) As used in cthe section:

(&) "Heavy labor activity"” means the ability to 1ifg

over 50 pounds cccasicnally or up to 50 pounds frequently;

{b) "Medium labor activity" means the ability tc 1ift

up to 50 pounds occasionally or up to 25 pounds frequently;

{c} "Light labor activity" means the ability to lift up

to 25 pounds occasignally or up to 10 pounds frequently; and

{d) "Sedentary labor actiwvity" means the ability to

1ift up to 10 pounds occasionally or up to 5 pounds

frequently."”
Section 5. section 39-71-704, MCA, is amended to read:
"39-71-704., epayment of medical, hospital, and related
gservices -- fee schedules and hospital rates. (1) 1In
addition to the compensation provided by this chapter and as
an additional benefit separate and apart from compensation,
the following must be furnished:

{a) Atter tre happening -f che injury and_ subjecr o

the provisions of subsection (1)(d}, the insurer shail

-ig9- HB 837
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furnish, without limitation as to length of time or dollar
amount, reasonable services by a physician eor surgeon,
reasonable hospital services and medicines when needed, and
such other treatment as may be approved by the department
for the injuries sustained.

{b) The insurer shall replace or repair prescription
eyeglasses, prescription contact lenses,; prescription
hearing aids, and dentures that are damaged or lost as a
result of an injury, as defined in 39-71-119, arising out of
and in the course of employment.

{(c) The insurer shall reimburse a worker for reascnable
travel expenses incurred in travel to a medical provider for
treatment of an injury pursuant to rules adopted by the
department. Reimbursement must be at the rates allowed for
reimbursement of travel by state employees.

(d) Except for the repair or replacement of a

prosthesis furnished as a result of an industrial injury,

the benefits provided for in this section terminate when

they are not used for a period of 60 consecutive months.

{2} A relative value fee schedule for medical,
chiropractic, and paramedical services provided for in this
chapter, excluding hospital services, must be established
annually by the department and become effective in January
ot each year. The maximum fee schedule must be adopred as  a

relative value fee schedule of medical, chiropractic, and

-20- HB 817
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paramedical services, with unit wvalues to indicate the
relative relationship within each grouping of specialties.
Medical fees must be based on the median fees as pilled to
the state fund during the year preceding the adoption of the
schedule, The state fund shall report fees pilled in the
form and at the times required by the department. The
department shall adopt rules establishing relative unit
values, groups of specialties, the procedures insurers must
use to pay for services under the schedule, and the method
of determining the median of billed medical fees. These
rules must be modeled on the 11374 revision of the 1969
California Relative Value Studies.

{3) Beginning January 1, 1988, the department shall
establish rates for hospital services necessary for the
treatment of injured workers., Approved rates must be in
effect for a period of 12 months from the date of approval.
The department may coordinate this racesetting function with
other public agencies that have similar responsibilities.

(4) Notwithstanding subsection (2), beginning January
1, 1988, through December 31, 1991, the maximum fees payable
by insurers must be limited to the relative value fee
schedule established inr January 1587, Notwithstanding
subsection (3), beginning January 1, 1988, througn December

31, 1991, the hospital rates payable by insurers must be

u

limited to <those set in January 19B8. After Decemper 31,
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1991, the percentage increase in medical costs payable under

this chapter may not exceed the annual percentage increase

in the state's average weekly wage as defined in 39-71-116."

Section 6. sSection 39-71-741, MCA, is amended to read:

"39-71-741. Compromise settlementsy and lump—-sum

" paymentsy-and-tump-sum-advance--payments. (1) (a) Benefits

may be converted in whocle to a lump sum:

{i) 1f a claimant and an insurer dispute the initial
compensability of an injury; and

{ii) if the claimant and insurer agree to a settlement.

(b) The agreement is subject to department approwval,
The department may disapprove an agreement under this
section only if there 1is not a reasonable dispute over
compensability.

(c} Upon approvai, the agreement constitutes a
compromise and release settlement and may not be reopened by
the department ess»-by-sny-coure,

td}—-The-parrissi-fatture-to-reach-an-agresmenc—+9-notc—a
dispute—-—over—-which-a-medtatar-sr-the-workersl-campensarion
esart-has-Jurisdtectons

{2) {a} If an insurer nas accepted initial liability
for an injutry, permanent-total-and permanent partial wage

supplement disability berefits may be converted in whole or

in pact to a lumr-sem pavment.

tby—-Phe--—ecnversten--may--be--madé--onty-spon-agreement

-22- HB 837
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between-a-cimimane—and-an-insures

{B) TEHE TOTAL OF ANY LUMP-SUM CONVERSION IN PART THAT

IS AWARDED TQ A CLAIMANT PRIOR TO THE CLAIMANT'S FINAL AWARD

MAY NOT EXCEED THE ANTICIPATED AWARD UNDER 35-71-703 OR

$20,000, WHICHEVER IS LESS,

te¥¢b}({C) Fmhe An agreement is subject to department
approval. The department may sapprove-an—agreement-if:

tit-—there-is-a-reassnable-dispute-concerning-the—amount
of-the-insureris-fnture-tiabitity-or-benefitss-or

tit}-the--amount-of-the-insureris-projected-ttabiiity-is
reasonabliy--certain—-and-—che--settiement-—amount——-+a-——-pst
substantiatty-—-tess——-than-the-present-vatue-of-the-inanreris

*+abiriiey disapprove an agreement only 1if the department

determines that the settlement amount is inadeguate. If

disapproved, the department shall set forth in detail the

reasons for disapproval.

tdy--Fhe--partieg+-—farinre--to-reach-agreement—ta-not—a
dispute-aver-which-a-mediatcar-ar-che-—workers'--campenasarion
court-has-jurisdietions

tey{e} (D) Upon approval, the agreement constitutes a
compromise and release settlement and may not be reopened by
the department or-by-any-ceourt.

+3y--tay-Permanent-partitat-wage-sapplement-benefits-——may
ba—eonverted-tn-pare—se-a—iump-sum-advanee<

th)-—-Fhe--converaiton--may—-be-—made--oniy-upen—agreement
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between-a-ciatmant-and-an-insuress
{ey--Phe-agreement-is—subject-~co--department——approvais
Fhe--department-—may--apprave—-—an--agresment-—if-the-pareres
demonstrate—that-the-ctarmant-has-£financiai-need-thas:s
tijy--reiates-to-che-necessirren—of-iife-ar—reracea~-to-an
ascumuiatian-of-debt-itneurred-prior-to-injury;-and
tity-acises-subsequent-to-the-date-of-indury--or--arises
because-of-raduced-income—as-a-resuit-of-the-injurys
tdy-—Fha-partiest-Eatiure-to-reach-an-agreement—is-nee-a
étopute~-over—-which-a-mediator-or-the-workerst-cempensation
coart-has-snrisdierions

td3--A-iump-sum-paymens-cf-permanent-partiai--disshiticy

banefies—-—approved-by-the-department-or-qranted-py-—the-coure

must-be_paids

{43(3) Permanent total disability benefits may be

converted in whole or in part to a rump-sum—advanee lump

sum. The total of all lump-sum advanese paymankts CONVERSIONS

i PART THAT ARE AWARDED to a claimant may not exceed

$20,000. A conversion may be made only upon the written
application of the injured worker with the concurrence of
the insurer. Approval of the lump-sum advance payment rests
in the discretion of the department. The approval or awafd
of a lump-sum advamce payment by the department or court
must be the exception. It may be given only if the worker

has demonstrated financial need that:
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(a) relates to:

(i) the necessities of life;

(ii) an accumulation of debt incurred prior to the
injury; or

(iiiy a self-employment venture as--set—-foreh-—in

39-33-1026+-and that is considered feasible under criteria

set forth by the department; or

(b} arises subsequent to the date of injurv or arises
becaugse of reduced income as a result cof the Iniury.

{4) Any lump-sum conversion of benefits under ehts

sestion SUBSECTION (3) must be converted to present value

using the rate prescribed under subsection (5)(b).

{5} {a) An insurer may recoup 4any lump-sum advance
payment amortized at the rate established by the department,
prorated biweekly over the projected duration of the
compensation period.

(b) The rate adopted by the department must be based on
the average rate for United States l0-year treasury bills ina
the previous calendar year, rounded to the nearest whole
number.

(c) 1IE the projected compensation period is  the
claimant's lifetime, the llfe expectancy must be Jdererminead
by wusing the most recent table of 1life expectancy as
published by the United Srates naticnal center tovr  heaith

statistics.
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(6) Fhe Subject to the other provisions of this

section, the deparctment has full power, authority, and

jurisdiction under--subseestion--{1} to allcw, approve, or

condition compromise settlements for any type of benefits

provided for under this chapter or lump-sum advancea

payments agreed to by workers and insurers. All such
compromise settlements and lump-sum payments are void
without the approval of the department. Approval by the
department must be in writing. The department shall directly
notify a claimant of a department order approving or denying
a claimant's compromise or lump-sum payment.

{7) Subject--re--39-71-24017--2 A dispute between a
claimant and an insurer regarding the conversion of biweekly
payments intd a tump-sum-advance-under-subseceion--{4} lump
sum is considered a dispute: for which a mediator and the
workers' compensation court have jurisdiction to make a
determination. If an insurer and a claimant agree to a
compromise and release settlement or a lump-sum advance
payment but the department disapproves the agreement, the
partiss may reqguest the workers' compensation court to

review the department's decision.”

SECTION 7. s=cTION 39-71-1003, MCA, IS AMENDED TO READ:

"39-71-1003., Eligibility for vocational rehabilitation
expenses. [1' T certificaticon by the department of scoial

and rehabilitaz:ion services, a disabled worker may be paid

“25- HB 837
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vacaticnal rehabilitation expenges from funds provided in
39-71-1004, in addition to ©benefits payable under the
Workers' Compensatiocon Act.

{2) The appeal process provided for in 53-7-106 is the

exclusive remedy for an injured worker aggrieved in the

receipt of vocaticnal rehabilitation services provided by

the department of social and rehabilitation services."”

Section 8. sSecrion 39-71-1011, MCA, is amended to read:

"*39-71-1011. Definitions. As used in this chapter, the
following definitions apply:

{1} "Board of rehabilitation certificaticn” means the
nonprofit, independent, fee-structured crganization that is
a member of the national commission for health certifying
agencies and that is established to certify rehabiliration
practitioners.

{2) “Disabled worker" means one who has a medically
determined restriction resulting from a work-related injury
that precludes the worker from returning to the job the
worker held at the time of the injury.

t33--4F:W:R-Pv4---means-~—an-——-individumiizeds;--—writcen
rehabiltitation--program—prepared-by-the-department-of-ssetat
and-remabitttartion-servicess

t4¥(3) "Rehabilitation benefitg” means benefits

provided in 39-71-1003, [secticn 11, and 3d9-#:~3fz23-chroagh

39-71-1025.
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{4) “"Rehabilitation plan" means an individualized plan

sf-aducariony——trainingy;-—or-—apecialized-—-joh--medifiegtion

designed——to-assist-a-disabled-worker-in-acquiring-skiltita-as

aptitudes-to-retirn-ta-work TO ASSIST A DISABLED WORKER IN

ACQUIRING SKILLS OR APTITUDES TO RETURN TO WORK THROUGH JOB

PLACEMENT, ON-THE-JOB TRAINING, EDUCATION, TRAINING, OR

SPECIALIZED JOB MODIFICATION.

{S5) ™"Rehabilitation provider® means a rehabilitation
counselory-———ether-~-thgn-~-ehe-—department-——-of-—soctai--and
rehabiiitacien--services; certified by the board for
rehabilitation certification and designated by the insurer

to the department OR A DEPARTMENT OF SOCIAL AND

REHABILITATION SERVICES COUNSELOR WHEN A WORKER HAS BEEN

CERTIFIED BY THE DEPARTMENT OF SOCIAL AND REHABILITATION

SERVICES UNDER 39-71-1003.

{6) "Rehabilitation services" consists of a program of
evaluation, planning, and delivery of goods and services to
assist a disabled worker to return to work.

tFy-—tat-tWarker ta—-dab-poeti-means-those-sabs-typtcaliiy
avairiabie-for-which-g-worker-ts-gualtifieds—-consistent——with
the--woarkerig——-ggey--edncation;—~vocattonat--experience--and
aptitude-—-and---compatibie-~-with——-the--werkerls-—-physical
eapacitieas-and-itmitations-as-ehe-—prpapte——af--che--workeris
tnjuryr-hack-of -itmmedimte-job-opanings-its-not-a-factor-te-ka

considereads
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thy-~A---workeris-—-3cb--posi--may--be--etther--tocat--or
statewidey-as-foiriows:
tiy——a-itocair-job-poolt-rs-—tche--iob—-service-—officea--aren
that-insivdes-the-—workerls-reardence;-and
titty-the-statawide-job-posi-1s-the-state-of-Montanas"
Section 9. section 39-71-1013, MCA, is amended o read:
"39-71-1013. Agreement between worker and insurer
regarding option. A worker ard an insucer may agree that—-an
aptian--itn—--39-73-38¢2--+ts-appropriace-without-folicvwing-—the
procedureswpravided—in-chis—pgre:—Paiiure-to—reach-agreement

is-net-a-dispute-under-39-71-246% to a rehabilitation plan

and file the agreement with the department.”

NEW SECTION. Section 10. Rehabilitation benefits, 1)
ffr-paa-a-respnitt-af--an-——intury;-—an--infured--worter—-cannot
return-te—the-job-the-worker-heid-ac-tne-time-of-tninryr-the
worker——is--entitted-to-rehabtlitation-benefirs-gnd-services
as-provided-in-subsectrions-¢2y-shrongn-tSs-if--chesre-——-13--a
dtspute--as--te--whether-an-injursd-worker-can-return—to—the
job-the-worker~neid-at-tha-eime-of-injury;-the-insurer-shaii
designate—-a--rehabiittation--provider-~-tos-—-evatuate---and
determine--whether--the-worker-can-recurn—te-rhe-Jep-neid-atr
che-time-of-injueyr-and-tf-te-ta-desesmined-thar-ne-—cannoty
the--worker--is-—entttied--to--reraptittation-—bensfita-and
services-as-provided-for-ra-supseseieng—(2i-tarosugn-£fS¥<

$24=--Ff--tt——ta~determined-that-eche-worker-cannst—return
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to-the--4op--hetd-—as——the--time—-of--injuryr;-—-a--vecationat
assegamant--mest——pe--compteted-by-a-rehabiltrarton-provider
deatrgnaced-by~the-—insnrer---FThe~--assesament--must--identify
petentiat---veestronati---goais;---voeationat--repabititatron
rraiming;-and-reemployment-and-wage-potentiat-and-take--inte
earsrderpriag——tha-~warkeris--agqe;—eduncactony-cratnings-—werik
hiseary;-and-resréual-pnysicai-capacitzess
t3¥--tf-it-ia-determined-that-a-worker—cannsc-ceturn--+s
ehe—-3op-~the--worker—-—hetd--at--the--time——of-——indusyr-—rhe
rekabritearion-provider-shalii-nastse-che-worker-in-sbeaintng
new-empisyment-and-cthe-worker-must—be-given-up-to-8-weera-of
weekiy--banefrts—-—at-the-workerts-temporary-totar-disabrirey
rate-whiie-actempting-to-obtain-new—-empioyment--——f£;--afeer
receiving-benefies-—under-this-subhsaesions-rhe-workar-decides
to--—pracesd--witn--a-rehabiistation-plany-che-~weeka—in-which
benefits-were-patd-under-this-subsection-—-must--he—-—ecredited
agairse—~che-maximum-of-184-weeks-of—-ehabtitcarisn-benefits
provresd-tn-chia-secttons
t43--Hp-to-184-weeks-of-weekiy--rehabititratton-—-benefics
nuse~-pe- pravided--at--the--eemporary-torai-disabiizey-rate
estaprished-for-che-workers-Fhe-numbar-sof-wesrns-sf--penefics
pravided- -must-be-stated-in-a-rehabiizeation-pran-£fited-with
the-departments-Fhe-benefits-musr-ba--pasd--snty--warie--the
wovse - --zd--—gnsased---rn-—ap--—appreveg--resspirisgeran--as

aprrenttcesmip-program-ar-duritng-a-reasanabre-pesisd-of-cime
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whita-—the--wosrker——in--watting-—-to---begin-——an~——appraved
renabitiention-er-apprenticeship-programr-~Fhe-beneftta-begin
when--the—-rehabilitation--provider——Fites-thea-pian-with-tue

departmenes (1) AN INJURED WORKER IS ELIGIBLE FOR

REHABILITATION BENEFITS IF:

{A) THE INJURY RESULTS IN PERMANENT PARTIAL DISABILITY

QR PERMANENT TOTAL DISABILITY AS DEFINED IN 39-71-1l6:

(B} A PHYSICIAN CERTIFIES THAT THE INJURED WORKER IS

PHYSICALLY UNABLE TO WORK AT THE JOB THE WORKER HELD AT THE

TIME OF THE INJURY;

{C) A REAABILITATION PLAN COMPLETED BY A REHARILITATION

PROVIDER AND DESIGNATED BY THE INSURER CERTIFIES THAT THE

INJURED WORKER HAS REASONABLE VOCATIONAL GOALS AND A

REEMPLOYMENT AND WAGE POTENTIAL WITH REHABILITATION. THE

PLAN MUST TAKE INTC CONSIDERATION THE WORKER'S AGE,

EDUCATION, TRAINING, WORK HISTORY, RESIDUAL PHYSICAL

CAPACITIES, AND VOCATIONAL INTERESTS; AND

{D) A REHABILITATION PLAN BETWEEN THE INJURED WORKER

AND THE INSURER IS FILED WITH THE DEPARTMENT. IF THE PLAN

CALLS FOR THE EXPENDITURE OF FUNDS UNDER 39-71-1004, THE

DEPARTMENT SHALL AUTHORIZE THE DEPARTMENT OF SOCIAL AND

REHABILITATION SERVICES TO USE THE FUNDS.

(2} AFPTER FILING THE REHABILITATION PLAN WITH THE

DEPARTMENT, THE INJURED WORKER IS ENTITLED TO RECETIVE

REHABILITATION BENEFITS a7l THE INJURED WORKER'S TEMPORARY
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TOTAL DISABILITY RATE, THE BENEFITS MUST BE PAID FOR THE

PERIOD SPECIFIED IN THE REHABILITATION PLAN, NOT TO EXCEED

104 WEEKS. REHABILITATION BENEFITS MUST BE PAID DURING A

REASONARLZ PERIOD, NOT TQO EXCEED 10 WEEKS, WHILE THE WORKER

1S WAITING TO BEGIN THE AGREED-UPON REHABILITATION PLAN.

REHABILITATION BENEFITS MUST BE PAID WHILE THE WORKER IS

SATISFACTORILY COMPLETING THE AGREED-UPON REHABTLITATION

PLAN.

(3) IF THE REHABILITATION PLAN PROVIDES FOR JOB

PLACEMENT, A VOCATIONAL REHABILITATION PROVIDER SHALL ASSIST

THE WORKER IN OBTAINING OTHER EMPLOYMENT AND THE WORKER IS

INTITLED TO WEEKLY BENEFITS FOR A PERIOD NOT TO EXCEED 8

WEEKS AT THE WORKER'S TEMPORARY TOTAL DISABILITY RATE. IF,

AFTER RECEIVING BENEFITS UNDER THIS SUBSECTIQN, THE WORXER

DECIDES TO PROCEED WITH A REHABILITATION PLAN, THE WEEKS IN

WHICH BENEFITS WERE PAID UNDER THIS SUBSECTION MAY ROT BE

CREDITED AGAINST THE MAXIMUM OF 104 WEEKS OF REHABILITATION

BENEFITS PROVIDED IN THIS SECTION.

(4) IF THERE IS A DISPUTE AS TO WHETHER AN INJURED

WORKER CAN RETURN TO THE JOB THE WORKER HELD AT THE TIME OF

INJURY, THE TINSURER SHALL DESIGNATE A REHABILITATION

PROVIDER TO EVALUATE AND DETERMINE WHETHER THE WORKER CAN

RETURN TO THE JOB HELD AT THE TIME OF INJOURY., IF IT IS

DETERMINED THAT HE CANNOT, THE WORKER I3 ENTITLED TO

REHABILITATION BENEFITS AND SERVICES AS PROVIDED 1IN
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SUBSECTION (2).

{5) A worker may not receive temporary total o]

ry

biweekly permanent partial disability benefits and
rehabilitation benefits during the same periocd of time. Ehe
tnsurer-may-agres-to-extend-rehabiireation--benefits--beyend
ehe-364-week-pepiads

£5¥(6) The rehabilitation provider, AS AUCTHORIZED BY

THE INSURER, shall continue to work with and assist the

injured worker until the rehabilitation plan is completed.

Section 11. section 33%-71-1025, MCA, is amended <o
read: »

"39-71-1025. Auxiliary rehabilitation benefits. 1In
addition to benefits otherwise provided in this chapter,
separate benefits not exceeding a total of $4,000 may pe
paid by the insuyrer fors

3} reasonable travel and relocation expenses used

t
(8]
f

ta¥{l) search for new employment;
tb¥(2) return to work but in a new locaticn; and
te¥(3) implement a rehabilitation program-pursuant-cs-a

finat-order-af-derermination-by plan that has been {iled

with the department; and

{4) attend an on-the-job training program.

t24--reascnaple--—partieipation—-with--an--empisye--*n-an
sn-the-4ch-eratning-programz"

Section 12, section 39-71-1032, MCA, is amended ©o

-3 HB B37
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read:

*39-71-1032. Termination of benefits for noncooperation
with rehabilitation provider sr-the-department-of-assctai-and
rehabiltitatton-services —~ department hearing and appeal.
{1} If an insurer believes a wcrker is refusing unreasonably

to cocperate with <the rehabilitation provider er--che

deparement-—of--sociat--and--rehabtlitation--services, the
insurer, with 14 days' nctice to the worker and department
on a form approved by the department, may terminate any

rehabilitation benefits GLhe worker is receiving under this
part until the worker cooperates. If-che-wetker-is-recetving
wage-supplement rehabilitation-bensfresr—tpone-henefica-muse
ssmtinge--uneti---the---departmentis——-decermination-——under
subsection-t3Iy-ta-mades

{2) The worker may c¢ontest the insurer's termination of
penefits by filing a written exception to the department
within ¥@ 20 working days after the date of the 4-day
notice. The worker or insurer may -eguest a hearing er-eas
before the department may-heid-a-hearing-sm-ies-own—-metian.

The depsrtment shall held a hearing within 30 days of

receipt of the regquest. The depariment shall issue an order

within 38 15 days of the hearing.
(3) ff-no-excepricma-are—crmery-fited-or-ene-department
determinea-the-workan-unragarnakbiv-cefnseg-ta-rnoperaras-the

tAsurer--may--terminate--wage-isaa-supprensnt -ehabriitacion
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benefies-the-worker-is-receiving—untii-the-workrer-ccoperares
with-the-rehabititacton-providers If the worker prevails at
a hearing before the department, it may award attorney fees
and costs to the worker under 39-71-612.

(4) Within *B-werking 30 days after the department
mails its order tc the party's last-known address, a party
may appeal to the workers' compensarion court.”

Sesrion-t4r-——Section-39-F2-658ty-M@Ar—its—amended-ro—reads

133-F2-68%s~~Mediear-panets--tiy--Fhe--department--shaitl
develop--a--itst—-sf-paystetans-to-serve-en-the-scoupational
drsezse-medicai--paneir--FThe--tist-—may-—inetode--phystcians
nominated--by-the-bosrd-sf-medicai-examiners.-E-physieian-on
the-panei-musk-be-eeretfied-by-his--aspeciatty--bomard--or--be
eitgibie-fer-certificarian-in-eche-spectakty-area-apprepriate
ra-—the-ciaimantis-—condition-tn-relarian-ta-thia-chaprers

§2}--?he——department——or—an-insurer—shaii«seiect—a—paﬂe}
physician-te-examine-s-cigimantr-as-required--The-department
shati-appointy-aa-required;-ona-—member—cf-the--panei--to--be
the-chatrmans®

Seetion-i5---Sectton-39-72-6827-MEA7-ts-amended-to-reads

239-32-682--~InsSurer—-may--acsept-tiabiiity——--procedare
for—-medicai--examimarien--when--insurer—-has--net--aceapred
iiabiiityT-fii—An—insurer—muy*accept-%&ubiitty—Ecr—-a——:iaim
grder-thia-chapter-based-an—tnfcrmarion-asnbmitred-ro-tt-by-a

etaimants
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tZ2y--in--order-co-determine-the-compensabitiey-of-claims
undar~—this--chapter--when—-an——itnsurer—-has--not-—-accepted

trabtitey guestisns—-itrabriity-and-eo-detsrmina-—whether—the

etatmant-ta-totally-disabled-and--+he—-extenty-~if--anyy--of

redureion--of-~benafits-pursuarnt-+ro~39-72-786;-rhe-fottowing

procedure~must-be-foitoweds

tay--The-deparement-or-an-insurer——with-—notrem——-to-~-che

department——shati--direct-—che--etatmant--to-a-member-sf-the
medicati-panei-for-an-examinations--fhe--panei--memher--shaii
conduct-—-an-examination-to-determine-whether-the-clatmant-is
teratiy-disabted--and--is-—suffering--£frem--an--occupational
ditseaser——Fthe—-panet--memper-~shaii——submit--a-repare-of-his
f&nd&ngs-te—the—depqrtﬁent:
tbi--Either-the-ciaimant-or-the-insurer-mayr—-within--28
days-~after——the-—-receipr—~af-—the-repart-by-the-first-panet
membery-reguest-that-the-claimant-be-sxamined--by-—a--sacond
pansi--memberr--if--a--second--examrnation-tra-reguestedr-the

department-sr-an-insurer-with-netice-ta-the-deparement-shaii

direct-the-ciaimant-ts-—-a--second--panet--memser--who--shaii
conduct--an-examination-to-derermine-whetner-ne-beiteves-the
ctarmant-ia--totatiy--disabled--and--is--suffering-~-from--an

sesupationai-disease-and-the-extentr-1f-anyr-of-radusrion-of

benefits——-pursuant—-to--33-32-3067--Fhe--panei--member-shaii

anbmrt-a-report-of-his-findings-ro-—the--deparcmentr-—-When--a

secend--examinarion--mas-—bman-regquested;—the-reports-of-che
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examinations—shaii-be-submitbad-~to--threa-—-members--of--cne
medicat-—panei--for--reviews--A--medicai-panei-member-sr-the
panel-mayr—in-order-to-asstat-the-panei-member-or-the--panei
tn--reaching—-a--conciustony--consutt--with--the--ciatmantis
attending--phystretans——-Fhe-threp-panei-mempera-shali-rasne-—a
report-concerning-—the--ctaimantis--physicai-—-cendition——and
whether--thea--cliaimant--ia--auffaring-—from-—an-occupntionat
diseaser

tey—-if-a~--secend-—examitnation—-ts--nee--reguested;--che
departmant—-shati--iasue--irs-—-order-determining-whether-the
Ciuimant-i:-entieied~to‘occupa}2°nai~disease—benefits—~based
on--the-report-of-the-frrsc-—examining-physretant-if-a-second
exantnation—is—reguestedy;—the--department--shati--tssue——itvs
order--based--sa—-the--reporet——of-—-the——threa-members-—af-ehe
medicai-paneis

tdy-——Por—tha-purpose-af-revieving--ethe--reports--of--the
examinations-and-tssuing-the-report—ander—anssecrron-t23tbyy
the--ehree——membera~-af--che-—-madicai-panat-shati-be-the-twa
members—-of-the-panei-who-examined-the-ctaimant-and-the-panei
chatrmanc-tf-ehe-panei-shatrman-has-eaxamined--vhe--eciaimanses
the--panei--enateman--shaii--appotnt--ancther--member-cf-che
medical-panel-to-be-the-third-memberst

NEW SECTION, Section 13. Codification instruction.
fSection 3% 10] is intended to be codified a3 an irtegral

part of Title 39, chapter 71, part 20, and the provisiocns of

~-37-~ 4B 837

Title 39, cnapter 71, apply to [secrion #% 101}.

NEW SECTION.

Section 14. Rrepealer.

HB 0837/03

Sections

39-71-1012, 33-71-1015, 39-71-1016, 39-72-1017, 39-71-1018,

39-F1-38397 39-71

and 39-71-1033, MCa,

NEW SECTION.

[THIS ACT] 1S INVALI

-1013,

39-71-1023, 39-71-1024,

are repealed.

SECTION 15. SEVERABILITY.

39-71-1028,

IF A FART OF

» ALL VALID PARTS THAT ARE SEVERAB.E

FROM THE INVALID PART REMAIN IN EFFECT. IF A

PART OF [TH:IS

ACT] IS INVALID IN CONE OR MORE OF ITS APPLICATI

ONS, THE PART

REMAINS N EFFEC

T IN

ALL VALID APPLICATIONS THAT ARE

SEVERABLE T"RCM THE INVALID APPLICATIONS.

NEW SECTION.

effective July 1,

Section 16. Effective date.

1391,

-End-

[This act] is
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