
FEBRUARY 14, 1991 

FEBRUARY 22, 1991 

FEBRUARY 23, 1991 

FEBRUARY 26, 1991 

FEBRUARY 27, 1991 

MARCH 4, 1991 

APRIL 3, 1991 

APRIL 5, 1991 

APRIL 6, 1991 

APRIL 10, 1991 

APRIL 12, 1991 

HOUSE BILL NO. 836 

INTRODUCED BY DRISCOLL 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 63; NOES, 37. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 39; NOES, 10. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, CONFERENCE COMMITTEE 



APRIL 16, 1991 

APRIL 18, 1991 

APRIL 19, 1991 

APRIL 20, 1991 

APRIL 22, 1991 

REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

CONFERENCE COMMITTEE REPORTED. 

SECOND READING, CONFERENCE COMMITTEE 
REPORT ADOPTED. 

THIRD READING, CONFERENCE COMMITTEE 
REPORT ADOPTED. 

IN THE SENATE 

CONFERENCE COMMITTEE REPORT ADOPTED. 

IN THE HOUSE 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 



52nd Legislature LC 1229/01 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

INTRODUCED BY BILL NO. _K.3h 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LITTLE 

DAVIS-BACON ACT TO PROVIDE PENALTIES FOR WAGE VIOLATIONS ON 

PUBLIC CONTRACTS; REVISING PROCEDURES FOR WAGE CLAIMS; 

AMENDING SECTIONS 18-2-401, 18-2-407, 18-2-423, 18-2-424, 

18-2-432, 39-3-201, AND 39-3-212, MCA; REPEALING SECTIONS 

39-3-216 AND 39-3-217, MCA; AND PROVIDING AN EFFECTIVE DATE 

AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 18-2-401, MCA, is amended to read: 

"18-2-401. Definitions. Unless the context requires 

otherwise, in this part the following definitions apply: 

( l) "Labor" is he~eby defined to be all services in 

excess of $25,000 performed in construction, maintenance, or 

remodeling work in all state, county, municipal, ftftd school 

wer~ district, or political subdivision projects and does 

not include engineering, superintendence, management, or 

office or clerical work. 

(2) "Commissioner 11 means the commissioner of labor and 

industry provided for in 2-15-1701. 

{ 3) "Department" means the department of labor and 

industry provided for in 2-15-1701. 
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LC 1229/01 

(4) "District" means a prevailing wage rate district 

established as provided in 18-2-411. 

( 5) A "bona fide resident of Montana" is hereby 

declared to be a person who, at the time of his employment 

and immediately prior thereto, has lived in this state in 

such a manner and for such time as is sufficient to clearly 

justify the conclusion that his past habitation in this 

state has been coupled with intention to make it his home. 

Sojourners or persons who com_e to Montana solely in 

pursuance of any contract or agreement to perform such labor 

shall under no circumstance be deemed to be bona fide 

residents of Montana within the meaning and for the purpose 

of this part. 

(6) "Heavy and highway construction wage rates• means 

wage rates, including fringe benefits for health and welfare 

and pension contributions and travel allowance provisions, 

determined and established statewide for heavy and highway 

construction projects such as alteration or repair of roads, 

streets, highways, alleys, runways, trails, parking areas, 

or utility rights-of-way. 

(7) (a) "Standard prevailing rate of wages" or 

''standard prevailing wage" means: 

(i) the heavy and highway construction wage rates 

applicable to heavy and highway construction projects; or 

(ii) those wages, other than heavy and highway 

-2-
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construction wages, including fringe benefits for health and 

welfare and 

provisions, 

pension contributions 

which are paid in 

and travel 

the district 

allowance 

by other 

contractors for work of a similar character performed in 

that district by each craft, classification, or type of 

worker needed to complete a contract under this part. In 

each district, the standard prevailing rate of wages is a 

wetg"~ed-aYe~ege-wage--ra~e the wage rate that is most 

commonly paid for that craft or labor based on all of the 

hours worked on work of a similar character performed in the 

district. 

(b) When work of a similar character is not being 

performed in the district, the standard prevailing rate of 

wages, including fringe benefits for health and welfare and 

pension contributions and travel allowance provisions, shall 

be those rates established by collective bargaining 

agreements in effect in the district for each craft, 

classification, or type of worker needed to complete the 

contract. 

(8) 11 Work of a similar character" means work on private 

or commercial projects as well as work on public projects." 

Section 2. Section 18-2-407, MCA, is amended to read: 

•18-2-407. Forfeiture for failure to pay prevailing 

wages. (1) Any contractor, subcontractor, or employer who 

shall pay workers or employees at less than the standard 
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prevailing wage as established under the public works 

contract shall forfeit to the eeftt~actiftg-ageftey-the-swn.--or 

$~5--a--day--fe~-eaeh-we~ker-ttftder~a±d department liquidated 

damages at the rate of 20% of the delinquent wages plus 

fringe benefits, attorney fees, and court costs. Money 

collected by the department under this section must be used 

for enforcement. A contractor, subcontractor, or employer 

shall also forfeit to the employee wages owed plus 

annualized interest on the unpaid wages at a rate of 5 

percentage points a year above the prime rate of major New 

York banks on the date of settlement. 

(2) Whenever it shall appear to the contracting agency 

or to the Montana commissioner of labor that there are 

insufficient moneys 

under the terms of the 

due to the contractor or the employer 

contract to cover penalties, the 

Montana commissioner of labor may, within 90 days after the 

filing of notice of completion of the project and its 

acceptance by the contracting agency, maintain an action in 

district court to recover all penalties and forfeitures due. 

Nothing in this part shall prevent the individual worker who 

has been underpaid or the commissioner of labor on behalf of 

all the underpaid workers from maintaining an action for 

recovery of the wages due under the contract as provided in 

Title 39, chapter 3, part 2.'' 

Section 3. section 18-2-423, MCA, is amended to read: 
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"18-2-423. Submission of payroll records. i'E---a 

eomp½ai"t----ie---£i±ea---with---tfte---department---a½ie9iftg 

ftefteomp¼±attee-w±th-½8-i-4ii7-the-department-may-requ±re--the 

projeet--to--s~effl±t--to--±t--eertirted-eop±ee-0£-the-p~yro¼¼ 

reeorde-for-wo~kere-empioyed-on-that-prejeet Contractors and 

subcontractors shall pay hourly paid employees on a weekly 

basis and shall submit certified payrolls to the contracting 

agency on a weekly ~asis.'' 

Section 4. Section 18-2-424, MCA, is amended to read: 

"18-2-424. Enforcement. If a contractor or a 

subcontractor refuses or fails to submit certified payroll 

records req~e~ted--by--the--departmeftt to the contracting 

agency pursuant to 18-2-423, the commissioner or his 

authorized representative may issue subpoenas compelling the 

production of those records." 

Section 5. Section 18-2-432, MCA, is amended to read: 

•ie-2-432. Penalty for violation. (1) If afty ~ person, 

firm, or corporation sha¼¼-fa¼¼ fails to comply with the 

provisions of this part, the state, county, mttn¼e±~~¼ 

municipality, 

officer of a 

or school 

.J?_olitical 

off±eers--wno--have district!. or 

subdivision that executed the 

contract shall retain $¼;999 10% of the contract price as 

liquidated damages for the violation of the terms of the 

contract and said money shall be credited to the prope~ 

funds of the state, county, fflttftiei~~½ municipality, e~ 
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school 8½s~r±et~ district, or a political subdivision. 

(2) A person, firm, or corporation violating the 

provisions of this part on two or more projects within a 

3-year period may not be allowed to perform work on a 

publicly funded project covered under this part for 3 years. 

ti7J.ll Any Whenever a person, firmL or corporation 

vf~½at±flg violates the provisions of this part, the 

commissioner or his agent shall nave--hi~--o~--tts--T~ee~~e 

~tt~pended suspend the license in the manner prescribed by 

37-71-301 for a period of ¼-yeer 5 years after the date of 

final judgment of sa±d the violation by any district court 

or the supreme court. 

t3t.1..!l Whenever any action shall have been instituted 

in any district court in this state against any person, 

firm, or corporation for the violation of this part, the 

court in which said action is pending shall be and it is 

hereby authorized to issue an injunction to restrain any 

such person, firm, or corporation from proceeding with his 

or its contract with the state, county, mttnieipa½ 

municipality, or school d±str±e~s district, or political 

subdivision, pending the final determination of sa±d the 

action so instituted." 

Section 6. section 39-3-201, MCA, is amended to read: 

"39-3-201. Definitions. The following are the 

definitions used for the purpose of this part: 
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f¼t--uaoard 4 --means--Ch~--beard--o£--perse~nei---appea¼s 

provided-ror-in-i-±5-±785~ 

titl!l "Commissioner of labor 11 refers to the director, 

commissioner, or chief of the department of labor and 

industry as the department is defined by law, or any person 

or persons designated by him for the purpose of this part. 

t3t--ue~~ar~mentu-means--the--depar~men~--e~--¼abor--and 

±nd~s~ry-as-provided-ror-in-~-¼5-¼T8¼• 

t4t.1J.J_ 11 Employ 11 means permit or suffer to work. 

tStJl.l "Employee" includes any person who works for 

another for hire. 

f6t.i.il 11 Employer 11 includes any individual, partnership, 

association, corporation, business trust, legal 

representative, or any organized group of persons acting 

directly or indirectly in the interest of an employer in 

relation to an employee but shall not include the United 

17 States. 

18 

19 

20 

21 

22 

23 

tTtill_ "Wages" includes any money due an employee from 

the employer or employers, whether to be paid by the hour, 

day, week, semimonthly, monthly, or yearly and shall include 

bonus, piecework, tips, and gratuities of any kind.n 

Section 7. Section 39-3-212, MCA, is amended to read: 

•]9-3-212. Court enforcement of 8dffli"istraeive-deeisien 

24 commissioner's determination. A dee¼~~o~--o~--the--heeri"gs 

25 offieer,--¼r-ehe-dee±s±on-is-ne~-epp~e¼e~-to-the-board,-o~-e 
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deets¼e"-eE-ehe-be8rd,-¼f-j~die¼a¼--~ev¼ew--ts--ftee--settghe7 

determination by the commissioner of labor made after a 

hearing, as provided for in parts 2 and 4 of this chapter, 

may be enforced by application by the commissioner to a 

district court for an order or judgment enforcing the 

dectste" determination if the time provided to initiate 

judicial review by the employer has passed. The commissioner 

shall apply to the district court where the employer has its 

principal place of business or in the first judicial 

district of the state. A proceeding under this section is 

not a review of the validity of the admi"iseree±ve-dee¼s¼en 

commissioner 1 s determination. 11 

NEW SECTION. Section 8. Repealer. sections 

and 39-3-217, MCA, are repealed. 

39-3-216 

NEW SECTION. Section 9. Applicability. (This act] 

applies to all wage claims filed with the department of 

17 labor and industry on or after July 1, 1991. 

18 

19 

NEW SECTION. Section 10. Effective date. (This act] is 

effective July 1, 1991. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HBO836, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

A bill revising the Little Davis-Bacon Act to provide penalties for wage violations on public contracts and revising procedures 
for wage claims. 

FISCAL IMPACT_;_ 

No impact on state expenditures. The impact on revenues due to the penalty provision revisions is unknown. 

Ye difi9 Z-l&?l 
n , 7 

-G, '1,~•<-,,f .:> \ l'-119 I 
ROD SUNDSTED, BUDGET DIRECTOR DATE JERRY DRISCOLL, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HBO836. as introduced. t\6 ~3~ 
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HOUSE BILL NO. 836 

INTRODUCED BY DRISCOLL 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LITTLE 

DAVIS-BACON ACT TO PROVIDE PENALTIES FOR WAGE VIOLATIONS ON 

PUBLIC CONTRACTS; REVISING PROCEDURES FOR WAGE CLAIMS; 

PROVIDING FOR PROCEEDINGS ON PAYMENT OF PREVAILING WAGE 

RATES BEFORE A DEPARTMENT OF LABOR AND INDUSTRY HEARING 

OFFICER, PROVIDING A METHOD OF DETERMINING THE STANDARD 

PREVAILING WAGE1 AMENDING SECTIONS 18-2-401, 18-2-407, 

18-2-423, 18-2-424, AND 18-2-432, 39-3-i8¼7--ANB--39-3-i¼i7 

MCA, REPEAbfNS--see~f8NS--39-3-i¼6--ANB--39-3-i¼77-MeA7 AND 

PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 18-2-401, MCA, is amended to read: 

wis-2-401. Definitions. Unless the context requires 

otherwise, in this part the following definitions apply: 

(1) 11 Labor 11 is herehy defined to be all services in 

excess of $25,000 performed in construction, maintenance, or 

remodeling work in all state, county, municipal, aftd school 

we~k district, or political subdivision projects and does 

not include engineering, superintendence, management, or 

office or clerical work. 

(2) "Commissioner" means the commissioner of labor and 
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industry provided for in 2-15-1701. 

(3) "Department" means the department of labor and 

industry provided for in 2-15-1701. 

(4) "District" means a prevailing wage rate district 

established as provided in 18-2-411. 

(5) A "bona fide resident of Montana" is hereby 

declared to be a person who, at the time of his employment 

and immediately prior thereto, has lived in this state in 

such a manner and for such time as is sufficient to clearly 

justify the conclusion that his past habitation in this 

state has been coupled with intention to make it his home. 

Sojourners or persons who come to Montana solely in 

pursuance of any contract or agreement to perform such labor 

shall under no circumstance be deemed to be bona fide 

residents of Montana within the meaning and for the purpose 

of this part. 

(6) "Heavy and highway construction wage rates" means 

wage rates, including fringe benefits for health and welfare 

and pension contributions and travel allowance provisions, 

determined and established statewide for heavy and highway 

construction projects such as alteration or repair of ~oads, 

streets, highways, alleys, runways, trails, parking areas, 

or utility rights-of-way. 

(7) (a) ''Standard prevailing 

"standard prevailing wage" means: 

-2-
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( i ·) the heavy and highway cons·t ruction wage rates 

app-1.icable to he?vy and highway construction projects; or 

(J.i) those wages., othe.r than heavy and highway 

construction wages, including fringe -benefits for heal th and 

wel·fare and pension contributions and travel allowance 

pro.vis.ions, which are paid in the district by other 

contractors for work of a similar character performed in 

that district hy each craft., class.if ication, or type of 

worker needed to complete a contract under this part. In 

each district, the standard prevailing rate of wages is a 

we~gh~ea--a•~~a9e--wa~e--~ate the wage rate that is most 

commonly paid for that craft or labor based on all of the 

hours worked on work of a similar character performed in the 

district. 

(B) WHEN 30\ OR MORE OF THE WORK iN A DISTRICT IS NOT 

THE.PREVAILING WAGE FOR THAT CRAFT OR LABOR BEING PERFORMED, 

THE PREVAILING-WAGE RATE IS THE WEIGHTED AVERAGE WAGE BASED 

ON ALL HOURS WORKED OF A SIMILAR CHARACTER PERFORMED IN THE 

DISTRICT. 

fbt_ill •When work of a ·similar character is not being 

perfonned in the district, ·the standa·rd prevailing rate of 

-.wages, including fringe benefits for heal·th and .welfare and 

pension .contributions and travel a.llowance provisions, shall 

be those rates established by collective bargaining 

agreements 1.n effect in t·he district for each craft, 
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classification, or type of worker needed to complete the 

cont.ract. 

(8) "Work of a similar character" means work on private 

or commercial projects as well as work on public projects." 

Section 2. Section 18-2-407, MCA, is amended to read: 

"18-2-407. .Forfeiture for fail.ure to pay prevail.ing 

_wages. ( 1) Any contractor, subcontractor, or employer who 

sha·ll pay workers or employees at less than the standard 

prevailing wage as established under the public works 

contract shall forfeit to the een~rae~¼ng-ageney-~fte-sttm--e£ 

$~5--a--ll!lay--£er-eaeh-weriter-anderr,ai-8 depar.tment :l:¼qtt¼8ated 

da-ges A PENALTY~ ehe ~ rate of UP TO 20\ of the 

delinquent wages plus fringe benefits, attorney fees, and 

court costs. Mone.y collected by the department under this 

section must be used for enforcement. A contr.ac~or !_ 

subcontractor, or employer shall also forfeit to the 

employee wages owed plus annualized .interest on the unpaid 

wages at a rate of 5 percentage points a year above the 

12,rime rate of major New 'ior.k banks on the date of 

settlement. 

(2) Whenever it shall appear to the contc.acting agency 

or to the Montana commissioner of labor that ther.e are 

insufficient moneys due to the contractor or the employer 

under the terms of the contract to cover penalties, the 

Montana commissioner of labor may, within 90 days after the 

-4- .HB ,836 
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filing of notice of completion of the project and its 

acceptance by the contracting agency, maintain an action in 

district court to recover all penalties and forfeitures due. 

Nothing in this part shall prevent the individual worker Q!! 

EMPLOYEE ORGANIZATION who has been underpaid or the 

commissioner of labor on behalf of all the underpaid workers 

from maintaining an action for recovery of the wages due 

under the contract as provided in Title 39, chapter 3, part 

2." 

Section 3. Section 18-2-423, MCA, is amended to read: 

•1&-2-423. Submission of payroll records. H•--a 

eemp¼a¼nt---is---f¼¼ed---w¼~h---tfte---departmen~----al¼eging 

nefteempl¼anee--w±th-¼8-i-4ii7-the-departfflent-ftlay-reqtt±re-~fte 

p~e;eee-to-sttbm½t-~e-½~--eert¼f¼ed--eep½es--er--the--payro¼¼ 

~ecerd~-~er-werkers-emp¼eyed-on-that-pro;eet Contractors and 

subcontractors shall pay hourly paid employees on a weekly 

basis and shall submit certified payrolls to the contracting 

agency on a weekly basis." 

Section 4. Section 18-2-424, MCA, is amended to read: 

"18-2-424. Enforcement. If a contractor or a 

subcontractor refuses or fails to submit certified payroll 

records reqttested--by--tfte--depertment to the contracting 

agency pursuant to 18-2-423, the commissioner or his 

authorized representative may issue subpoenas compelling th@ 

production of those records. 11 

-5- HB 836 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0836/02 

Section 5. Section 18-2-432, MCA, is amended to read: 

"18-2-432. Penalty for violation. (1) If any~ person, 

firm, or corporation sha¼¼--~a½¼ fails to comply with the 

provisions of this part, the state, county, fflttft¼e¼pal 

munici~, or school oEE¼cers--whe--ha¥e district, or 

officer of a .22_litical subdivision that executed the 

contract shall retain $¼7888 ¼8% 3% of the contract price as 

liquidated damages for the violation of the terms of the 

contract and said money shall be credited to the proper 

funds of the state, county, mttn%c¼pai municipality, er 

school distriees district, or a political subdivision. 

ill A person, firm, or corporation violating the 

provisions of this part on two or more projects within a 

3-year period may not be allowed to perform work on a 

publicly funded project covered under this part for 3 years. 

titl.!l Afty Whenever a person, firmL or corporation 

,r½e,¼e,ti"g violates the provisions of this part~ 

commissioner or his agent shall ftay~--ft½9--er--¼~9--¼teense 

s~spended DIRECT THE DEPARTMENT OF COMMERCE TO INITIATE 

PROCEEDINGS TO suspend the license in the manner prescribed 

by 37-71-301. IF THE DISTRICT COURT OR THE SUPREME COURT 

FINDS THAT A VIOLATION HAS OCCURRED, THE LICENSE MUST BE 

SUSPENDED for a period of i-year ~ l years after the date of 

final judgment 0E-9a±d ~he ~±ote.t±o~-ey-a"y-ai9t~~et-eottrt 

or-the-~ttpreme-eottr~. 

-6- HB 836 
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t3t1!1 Whenever any action shall have been instituted 

in any district court in this state against any person, 

firm, or corporation for the violation of this part, the 

court in which said action is pending shall be and it is 

hereby authorized to issue an injunction to restrain any 

such person, firm, or corporation from proceeding with his 

or its contract with the state, county, fflttnieir,a¼ 

municipality, er school dis~rie~e district, or political 

subdivision, pending the final determination of said the 

action so instituted." 

See~ien-6T--Seetion-39-3-i8¼7-M€A,-is-amended-te-read~ 

K39-3-i9½.--ae£ini~ions.----~he----£o¼¼ewinq---are---th~ 

de~¼nitions-ttsed-fer-the-parpose-ef-this-part• 

t¼t--•soard•--means--the--board--e£--r,ersenne¼---appea¼s 

provieee-£or-in-i-l5-l165T 

titf.!1 •eo11U11issiofter--e£-¼aber•-refers-te-the-diree~orT 

eommissioner7-or--ehie£--eE--the--department--ot--±a&er--aftd 

indastry--as-tfte-department-is-de£ined-&7-¼aw,-or-any-persen 

er-persons-des±gna~ed-by-h±m-£or-the-pttrpose-e£-thi9-part• 

t3t--•eepartment•-means--the--department--o£--±abor--and 

indttstry-as-provtded-Eor-±n-i-¼5-¼T8¼o 

t4tfil 8 lltllploy•-means-permi~-or-stt££er-to-wor~T 

t5tili. •emp±oree•--±ne¼ades--any--person--who-works-tor 

aflother-£or-hireo 

t6tt!i 4 Emp¼oyer•-±ne¼ades-any-individtta¼7-partnership7 
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aseoeiat±on7----eerperat±on7----b~siness----trttstT-----¼ega¼ 

representat±Ye7 --or--any--organized--grottp-of-persons-aeting 

direet¼y-or-±nd±reet¼y-in-the-tnterest--ot--an--emp¼oyer--±n 

re¼at±on--to--an--emp¼oyee--bat-sha¼¼-not-ine¼ade-the-anited 

StatesT 

tit~ uwagesu-¼fte¼ttdes-any-money-dtte-an-emp¼oyee--rrem 

the--emp¼eyer--or-emp¼eyers7-whe~her-to-be-paid-by-the-hottr7 

day,-wee~7-semimenth¼y,-menthlyr-or-year¼y-and-sha¼¼-ine¼ade 

bon~s,-pieeework,-tips,-and-qrattti~ies-of-any-ktnd~u 

Seet±on-i,--Seetien-39-3-iii,-MSA,-is-amended-te-read~ 

•39-3-i¼i♦--€ottrt-enforeement-o£-admin±strative-deeision 

eollllllissioner~s-determination~-A--deeision--or--the--hearings 

o££ieer,--if-the-deeision-is-not-appea¼ed-to-the-board;-or-a 

deeiaion-of-the-board7 -i£-;ttdieia¼--reY±ew--±s--not--sottght, 

de~erminat±on--by--the--eoffllftissioner -e£--~abor-made-a£ter-a 

hearingT-as-proYided-Eor-in-parts-~ and-4-0£--this--ehapter, 

may--be--en£oreed--by--app¼ieation--by-the-eefflfflissioner-te-a 

distriet-eettrt--for--an--order--or--jttdgment--enforeing--the 

decision determination--ir--the--time--proYided-to-in±tiate 

;ttdie±a¼-review-by-the-emp¼oyer-has-passeSo-~he-eofflftliss±oner 

sha¼¼-app¼y-to-the-distriet-eoart-where-the-emp¼oyer-has-its 

prine¼pe:¼--p¼aee--or-~bttsiness--or--in--the--rirst--;ttd¼eia¼ 

ftia~r¼e~-ef-~he-stsee,-A-p~eeeed±ng-ander--this--see~¼on--¼9 

net--a-revtew-o£-the-~a¼tai~y-e£-the-edmin¼strative-dee¼e±en 

ee1M1±ssioner~s-determination•• 
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l NEW-SE€TT8NT See~±on-8T--Repee¼er.--seeetons---39-3-i¼6 

2 snd-39-3-~¼T,-MeA7 -are-repea¼ed• 

3 NEW SECTION. SECTION 6. PREVAILING WAGE RATE 

4 PROCEEDING. PAYMENT OF STANDARD PREVAILING WAGE RATES MUST 

5 BE ENFORCED PURSUANT TO 18-2-407, AND ALL PROCEEDINGS MUST 

6 

7 

8 

9 

BE BROUGHT BEFORE A DEPARTMENT HEARING OFFICER. THE DECISION 

OF THE HEARING OFFICER MAY BE APPEALED BY FILING A PETITION 

IN DISTRICT COURT. 

NEW SECTION. SECTION 7. CODIFICATION INSTRUCTION. 

10 lSECTIOJ,j_B} IS INTENDED TO BE CODIFIED AS AN INTEGRAL PART 

11 

12 

13 

OF TITLE 18, CHAPTER 2, PART 4, AND THE PROVISIONS OF TITLE 

18,__<::HAPT~_B_2, PART 4, APPLY TO [SECTION 8]. 

NEW SECTION. Section 8. Applicability. [This act] 

14 applies to all wage claims filed with the department of 

15 labor and industry on oc after July l, 1991. 

16 NEW SECTION. Section 9. Effective date. [This act I is 

17 effective July 1, 1991. 

-End-
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l 

2 

3 

HOUSE BILL NO. 836 

INTRODUCED BY DRISCOLL 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LITTLE 

5 DAVIS-BACON ACT TO PROVIDE PENALTIES FOR WAGE VIOLATIONS ON 

6 PUBLIC CONTRACTS; REVISING PROCEDURES FOR WAGE CLAIMS; 

7 PROVID!NG FOR PROCEEDINGS ON PAYMENT OF PREVAILING WAGE 

8 

9 

10 

RATES BEFORE A DEPARTMENT OLLAl!Q~ AND INDUSTRY HEARING 

OFFICER, PROVIDING A METHOD OF DETERMINING THE STANDARD 

PREVAILING WAGE1 AMENDING SECTIONS 18-2-401, 18-2-407, 

ll 18-2-423, 18-2-424, AND 18-2-432, 39-3-i8¼y--ANB--39-3-i¼i7 

12 MCA: RBPBAblN6--See~l8NS--39-3-i¼6--ANB--39-3-i¼TT-MeAT AND 

ll PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 

Section 1. Section 18-2-401, MCA, is amended to read: 

•ia-2-401. Definitions. Unless the context requires 

18 otherwise, in this part the following definitions apply: 

19 (1) "Labor" is hereby defined to be all services in 

20 excess of $25,000 performed in construction, maintenance, or 

21 

22 

23 

24 

25 

remodeling work in all state, county, municipal, and school 

werk district~ political subdivision projects and does 

not include engineering, superintendence, management, or 

office or clerical work. 

(2) "Commissioner" means the commissioner of labor and 

~ .......... ,_ 

HB 0836/02 

There are no changes in this bill, 
and will not be reprinted. Please 
refer to yellow copy for complete 
text. 
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SENATE STANDING COMMITTEE REPORT 

HR. PRESIDENT, 

Page 1 of 2 
April 3, 1991 

We, your committee on Labor and Employment Relations having had 
under consideration House Bill No. 836 (third ceading copy -
blue), respectfully report that House Bill No. 836 be amended and 
as so amended be concurred in, 

1. Title, line 9. 
following, nDETERMINING. 
Insert, "AND PAYING~ 

2. Title, line 12. 
Following, ·Me-AT-
Inserta "REPEALING SECTION 18-2-405, HCA;" 

J. Title, line 13. 
Following, first "AN. 
Insert 1 "IMMEDIATE" 

4. Page 1, line 16. 
Insert1 "NEW SECTION. Section 1. Method for payaent of standard 

prevailing wage. (1) To fulfil his obl1gatian to pay the 
standard prevailing rate of wages under 18-2-403, a 
contractor or subcontractor mayz 
(a) pay directly to workers or employees !n cash the amount 

of fringe benefits and the basic hourly rate of pay that is part 
of the standard prevailing rate of wages; 

(b) make an irrevocable contribution to a trustee or a 
third person pursuant to a fringe benefit fund, plan, or program 
that meets the requirements of the Employee Retirement Income 
Security Act of 1974, or 

(c) make payments using any combination of methods set 
forth in subsections (ll{a) and (l)(bl so that the aggregate of 
payments in cash and contributions is not less than the standard 
prevailing rate of wages, including fringe benefits for health 
and welfare and pension contributions and travel allowance 
provisions, in effect and applicable to the district for the 
particular type of work being performed. 

(2) The fringe benefit fund, plan, or program described in 
subsection (l)(b) ■uat provide benefits to workers or employees 
for health care, pensions on retirement Or death, life insurance, 
disability and sickness insurance, or other bona fide fringe 
benefits as selected by the contractor or subcontractor. 

131 Nothing in this section relieves a contractor or 
subcontractor from paying workers or employees in cash the basic 
hourly rate of pay as deter■ ined by the commissioner pursuant to 
18-2-402." 
Renumber• subsequent sections 

701328SC.SLB 

5. Page 9, line 9. 

Page 2 of .2 
April 3, 1991 

InseL·t: "NEW SECTION. Section 8. Repealer. section 18-2-4'05, 
MCA, is repealed.N 

Renumber: subsequent sections 

6. Page 9, line 10. 
Following1 line 9 
Stetke, "[SECTION 81 IS" 
Insert: "'(Sections land 7) are" 

J. Page 9, line 12, 
Followingt "TO" 
Stcike, "[SECTION 8]" 
Insert: ~[sections land 7)"' 

8. Page 9, line 11. 
Following, "effective~ 
Strike, "July 1, 19~1"' 
Insert1 "'on passage and approval" 

S1gnedC/(~ ~, "'1~ 
D'i,...1-,,,,,.,.,-1 -c, u,,.27 .... ~ __ _ 

'-'i Yfc£'2 Amd. ~ r!. 

~., 'f:; ; · s-z) 
Sec.f Senate 

SENATE 
1-/11,J 3(. 



SENATE COMMITTEE OF THE WHOLE AMENDMENT 

April 4, 1991 6123 pm 
Mr. Chairman, I move to amend House Bill No. 836 (third reading 
copy -- blue) as follows, 

1. Page 5, lines 15 through 18. 
Following: "proieet• on line 15 
Insert: "If a complaint is filed with the department alleging 

noncompliance with 18-2-422, the department may require the 
project to submit to it certified copies of the payroll 
records for workers employed on that project" 

Strike: "Contractors" on line 15 through "basis" on line 18 

ADOPT 

REJECT 

of Senate 

Keating 

SENATE 
Hd ll' 
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HOUSE BILL NO, 836 

INTRODUCED BY DRISCOLL 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LITTLE 

DAVIS-BACON ACT TO PROVIDE PENALTIES FOR WAGE VIOLATIONS ON 

PUBLIC CONTRACTS; REVISING PROCEDURES FOR WAGE CLAIMS: 

PROVIDING FOR PROCEEDINGS ON PAYMENT OF PREVAILING WAGE 

RATES BEFORE A DEPARTMENT OF LABOR AND INDUSTRY HEARI~G 

OFFICER, PROVIDING A METHOD OF DETERMINING AND PAYING THE 

STANDARD PREVAILING WAGE: AMENDING SECTIONS 18-2-401, 

18-2-407, 18-2-423, 18-2-424, AND 18-2-432, 39-3-i8¼T--ANB 

39-3-i¼iy MCA: RBPEAbfN6--SBe~f0NS--39-3-i¼6-ANB-39-3-i¼~T 

M€A; REPEALING SECTION 18-2-405, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. SECTION 1. METHOD FOR PAYMENT OF STANDARD 

PREVAILING WAGE. ill TO FULFILL HIS OBLIGATION TO PAY THE 

STANDARD PREVAILING RATE OF WAGES UNDER 18-2-403, A 

CONTRACTOR OR SUBCONTRACTOR MAY: 

(A) PAY DIRECTLY TO WORKERS OR EMPLOYEES IN CASH THE 

AMOUNT OF FRINGE BENEFITS AND THE BASIC HOURLY RATE OF PAY 

THAT IS PART OF THE STANDARD PREVAILING RATE OF WAGES; 

(B) ~.AKE AN IRREVOCABLE CONTRIBUTION TO A TRUSTEE GR A 

THIRD PERSON PURSUANT TO A FRINGE BENEFIT FUND, PLA~~ 

~n• ,-g,,tat,•• cou=•• 

l 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

H 

15 

16 

17 

18 

19 

20 

21 

22 

~3 

!~ 
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PROGRAM THAT MEETS THE REQUIREMENTS __ Q[_THE EMPLOYEE 

RETIREMENT INCOME SECURITY ACT Clf_l974; OR 

(C) MAKE PAYMENTS USING ANY COMBINATION OF METHODS SET 

FORTH IN SUBSECTIONS (l)(Al AND (l)(BJ SO THAT THE AGGREGATE 

OF PAYMENTS IN CASH AND CONTRIBUTIONS IS NOT LESS THAN THE 

STANDARD PREVAILING RATE OF WAGE~ INCLUDING FRINGE BENEFITS 

FOR HEALTH AND WELFARE AND PENSION CONTRIBUTIONS AND TRAVEL 

ALLOWANCE PROVISIONS, I_li___ EFFECT AND APPLICABLE TO THE 

DISTRICT FOR THE PARTICULAR TYPE OF WORK BEING PERFORMED, 

(2) THE FRINGE BENEFIT FUND, PLAN, OR PROGRAM DESCRIBED 

IN SUBSECTION (l)(BJ MUST PROVIDE BENEFITS TO WORKERS OR 

EMPLOYEES FOR HEALTH CARE, PENSIONS ON RETIREMENT OR DEATH, 

LIFE INSURANCE, DISABILITY AND SICKNESS INSURANCE, OR OTHER 

BONA FIDE FRINGE BENEFITS AS SELECTED BY THE CONTRACTOR OR 

SUBCONTRACTOR. 

(3) NOTHING IN THIS SECTION RELIEVES A CONTRACTOR OR 

SUBCONTRACTOR FROM PAYING WORKERS OR EMPLOYEES IN CASH THE 

BASIC HOURLY RATE OF PAY AS DETERMINED BY THE COMMISSIONER 

PURSUANT TO 18-2-402, 

Section 2. Section 18-2-401, MCA, is amended to read: 

•18-2-401. Definitions. Unless the context requires 

otherwise, in this part the following de~ini~ions apply: 

,L) ''Lab0r'' is ~e~eby defined c~ be all services in 

0xce~~; 0f s:~,000 performed 1n const:~c~:cn, mai~tenance, or 

rt>mc·ctelin~ ~_<:~i:_ in .;11:.. state, county, r:iu:11.cipa::., and school 

-2- HB 836 
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wer~ districtr or political subdivision projects and does 

not include engineering, superintendence, management, or 

office or clerical work. 

( 2) "Commissioner" mea·ns the commissioner of labor and 

industry provided for in 2-15-1701. 

( 3) 0 Department" means the department of labor and 

industry provided for in 2-15-1701. 

(4) Noistrict 11 means a prevailing wage rate district 

established as provided in 18-2-411. 

{5) A Hbona fide resident of Montana" is hereby 

declared to be a person who, at the time cf his employment 

and il'llt'll:ediately prior thereto, has lived in this state in 

such a t1.anner and for such time as is sufficient~~ clearly 

justify the conclusion that his past habitation in this 

state has been coupled with intention to make it his home. 

sojourners or persons who come to Montana solely in 

pursuance of any contract or agreement to perform such labor 

shall under no circumstance be deemed to be bona fide 

residents of Montana within the meaning and for tne purpose 

of this part. 

(6) "Heavy and highway construction wage rates" rn.eans 

wage rates, including fringe benefits for health and welfare 

and pension contributions and travel allowance provisions, 

determined and established statewide for heavy and highway 

construction projects such as alteration or repair of roads, 

-3- HB 836 
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streets, highways, alleys, runways, trails, parking areas, 

or utility rights-of-way. 

17) (a) "Standard prevailing rate of wages" or 

"standard prevailing wage" means: 

(i} the heavy and highway construct1on wage rates 

applicable to heavy and highway construction projects; or 

(ii) those wages, other than heavy and highway 

construction wages, including fringe benefits for health and 

welfare and pension contributions and travel allowance 

provisions, which are paid in the district by other 

contractors for work of a similar character performed in 

that district by each craft, classification, or type of 

worker needed to complete a contract under this part. In 

each district, the standard prevailing rate of wages is a 

wetgheed--ayera9e--wage--rae~ the wage rate that is most 

commonly paid for that craft or labor based on all of the 

hours worked on work of a similar character performed in the 

district. 

(Bl WHEN 30\ OR MORE OF THE WORK IN A DISTRICT IS NOT 

THE PREVAILING WAGE FOR THAT CRAFT OR LABOR BEING PERFORMED, 

THE PREVAILING WAGE RATE IS THE WEIGHTED AVERAGE WAGE BASED 

ON ALL HOURS WORKED OF A SIMILAR CHARACTER PERFORMED IN THE 

DISTRICT. 

tbtlf_l When work of a similar character is not being 

performed in the district, the standard prevailing rate of 
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wages, including fringe benefits for health and welfare and 

pension contributions and travel allowance provisions, shall 

be those rates established by collective bargaining 

agreements in effect in the district for each craft, 

classification, or type of worker needed to complete the 

contract. 

(8) "Work of a similar character" means work on private 

or commercial projects as well as work on public projects." 

Section 3. Section 18-2-407, MCA, is amended to cead: 

•18-2-407. Forfeiture for failure to pay prevailing 

wages. (1) Any contractor, subcontractor, or employer who 

shall pay workers or employees at less than the standard 

prevailing wage as established under the public works 

contract shall forfeit to the eontrae~ing-ageney-the-~~m--e£ 

$i5--a--dey--£or-eaeh-wor~er-ttnder~a±d department tiqtt~~a~~d 

5ama~e9 A PENA.!..TY at the ~ rate of UP TO 20% of the 

delinquent wages plus fringe benefits, attorney fees, and 

court costs. Money collected by the department under th:s 

section must be used for enforcement. A contractor, 

subcontractor_,_or em~er shall also forfeit to the 

employee wages owed plus annualized interest on the unpaid 

wages at a rate of 5 percentage points a year above tne 

prime rate of major New York banks on the date of 

settlement. 

(2) Whenever it shall appear ~o the concracting agency 
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or to the Montana commissioner of labor that there are 

insufficient moneys due to the contractor or the employer 

under the terms of the contract to cover penalties, the 

Montana commissioner of labor may, within 90 days after the 

filing of notice of completion of the project and its 

acceptance by the contracting agency, maintain an action in 

district court to recover all penalties and forfeitures due. 

Nothing in this part shall prevent the individual worker QB_ 

EMPLOYEE ORGANIZATION who has been underpaid oc the 

commissioner of :abor on behalf of all the underpaid worKers 

frcm maintair.i~g an activn for recovery of the wages due 

under the contract as provided in Title 39, chapter 3, part 

2 ••• 

Section 4. Section 18-2-423, MCA, .:.s amended to read: 

ftl8-2-423. Submission of payroll records. ¼f--a 

eofflpTaint---i~---~~±ed---w~t~---e~e---dep8rtment----ai±eg±ng 

neneompiianee--with-%8-r-•r~,-the-dep~~tmen~-J'l\ay-~eq~½re-tke 

p~~;ee~-ee-~~bm~t-eo-tt--ee~tir½ed--eop~es--0£--the--payro±± 

record~-for-wor~er~-emp¼oyed-e~-that-p~ojee~ Contractors and 

subcontractors shall pay hourly paid employees on a weekly 

basis and shall submit certified payrolls to the contracting 

agency .:--n a wet=>i<ly basis." 

Section 5. Section 18-2-424, ~CA, is amended to read: 

"18-2-424. Enforcement. - e h a contract.c,r a 

sub..._~0atrdLt0r :-efuses 0r fails to submit certified payroll 

-6- HB 836 
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records reqtteaeed--~y--ehe--de~a~emen~ to the contracting 

agency pursuant to 18-2-423, the commissioner or his 

authorized representative may issue subpoenas compelling the 

production of th.ose records." 

S,..c:tipn 6. Section 18-2-432, MCA, is amended to read: 

•18-2-432. Penalty for violation. (1) If 1!u'l:y ~ person, 

firm, or corporation 9he¼¼--Pei~ fails to comply with the 

provisions of this part, the state, county, m~n~e¼pa¼ 

mun~~i~. or school offieers--whe--have di~rLct~ or 

officer of a polit!c_El_ subdivision that executed the 

contract shall retain $¼788& ¼91 3% of the contract price as 

liquidijted d~ges for the violation of the terms of the 

contract and said money shall be credited to the proper 

fund$ of the state, county, manie~par municipality, or 

school S¼9~~¼ec~ district, or a political subdivision. 

ill A person, firm, or corporation violating the 

provis.ions of this part on two or more projects within a 

3-yea_r period may not be allowed to perform work on a 

publicly funded project covered under this part for 3 years. 

titLll Any Whenever a person, firmL or corporation 

¥¼e¼a~ing violates the provisions of this part~ 

commissioner or his agent shall have--his--er--±ts--¼ieense 

s~sp~~~~~ DIRECT THE DEPARTMENT OF COMMERCE TO INITIATE 

PRO~EEDING~T9 suspend the license in the manner prescribed 

by 37-71-301. IF THE DISTRIC-1' COURT OR THE SUPREME COURT 
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FINDS THAT A VIOLATION HAS OCCURRED, THE LICENSE MUST BE 

SUSPENDED for a period of i-y~ar ~ l years after the date of 

final judgment 0£-said ~h~ v±e±ae±en-by-any-d±sCriet-eett~t 

er-~he-sttpreme-eettr~. 

t3t~t Whenever any action shall have been instituted 

in any district court in this state against any person, 

firm, or corporation for the violation of this part, the 

court in which said action is pending shall be and it is 

hereby authorized to issue an injunction to restrain any 

such person, firm, or corporation from proceeding with his 

or its contract with the state, county, mttf't'teipl!!I¼ 

municipality, or school dis~r¼et9 district, or political 

subdivision, pending the final determination of 9e±d the 

action so instituted." 

Seetion-6.--seet±on-39-3-~8¼,-MeA7-±s-araended-eo-read~ 

u~9-i-i&¼o--9eEin¼t±onso----~fte----fo½¼owiftg---are---the 

de£¼nit¼ons-ttsed-£er-the-pttrpese-o£-this-par~~ 

tit--uBoardU--means--the--beard--0£--personne¼---appea¼s 

pre~i~ee-£or-±n-i-¼5-¼T85o 

titf..!i ueOl'Ml±ss¼oner--e!-¼l!!lheru-refers-to-the-~'tree~ery 

eefflftliss±oner,-er--ehie£--oE--tfte--depe:rtment--o£--¼aber--and 

¼ndtts~ry--as-the-depar~ment-±s-de£¼ned-by-¼aw7-er-any-person 

o~-persene-designated-by-ftim-fer-~he-parpose-0£-~his-parto 

t~t--ueepartm~ntu-means--tfte--riepa~tment--of--¼aber--l!!l"d 

i"dtt~~~y-as-previd~e-fer-±n-%-¼5-¼~6¼o 
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f4tfil uem.p¼oyu-meens-perm¼t-er-stt!rer-te-wor~. 

t5tlli U8lftpioyee~--inelttftes--any--~erson--who-wor~9-£er 

another-£or-hireT 

t6till ~Bmp¼oyer•-inelttdes-any-indiY¼dtta¼,-partnersh±~, 

assee¼at¼on7----eorperation7----b~s±ness----trttst,-----iega¼ 

representative7--er--any--organized--~rottp-el-pereo~s-aeting 

direet¼y-or-¼nd¼reetly-in-the-¼nterest--0£--an--emp¼oyer--in 

reiation--te--an--employee--bat-sha¼¼-not-ine¼ttde-~he-en±ted 

States. 

titlli •wa~es•-±ne¼ttdes-any-ffloney-dtte-an-emp¼oyee--rrom 

tfte--emp¼eyer--or-emp¼oyers,-whether-to-be-paid-by-the-hoar, 

day7-week7-semimont~¼y7-menth¼y7-or-yearly-and-sha¼l-ine±ttde 

bentts7-pieeewer~r-tips7-and-gratttities-0£-any-kiftS~• 

Seetien-7o--See~ion-39-3-%¼%7-M€A7-¼s-ame"ded-to-~ead~ 

u39-3-i¼iv--€ettr~-enroreeme"t-ef-administratiYe-dee¼sion 

eelftlftissioner~s-deterfflinationv-A--dee+s+on--0£--the--hearin9~ 

e££ieer7--if-the-dee±sien-is-net-e~pea¼ed-to-the-board7-or-a 

deeisien-ef-the-board;-i£-jttdieia¼--rey¼ew--is--net--sott9ht7 

determination--~y--the--eelMlissiener--0£--iabor-made-efter-a 

hearin47-as-preYided-for-in-parts-i-and-4-e£--this--ehapter7 

may--be--en£oreed--by--app¼ieatien--by-the-eoffllllissioner-to-a 

distriet-eettrt--ier--an--order--or--;ttd~ment--en£orein9--the 

decision determination--if--the--time--provided-to-initia~e 

jttdi~iai-review-~y-the-emp¼oyer-ka~-passed~-~he-eefflffl~~s¼o~e~ 

shatt-epp¼y-to-the-dietriet-ee~rt-where-the-efflp¼eyer-~a~-tt~ 
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principa¼--piaee--of--ett9iness--er--in--the--~i~st--;ttdieia¼ 

dietrie~-0£-the-etatev-A-preceedin9-ander--~his--seccian--is 

nat--a-review-o£-the-Ya¼idity-ei-the-a8miniet~et~ve-8eeision 

ce!IUl\i~siener~s-determinationou 

NBW-S8e~f8Nv--Seetion-8v--Repeaier~--see~iens---39-3-i¼6 

and-39-3-%¼T,-MeA,-are-~epea¼ed~ 

NEW SECTION. SECTION 7. PREVAILING WAGE RATE 

PROCEEDING. PAYMENT OF STANDARD PREVAILING WAGE RATES MUST 

BE ENFORCED PURSUANT TO 18-2-407, AND ALL PROCEEDINGS MUST 

BE BROUGHT BEFORE A DEPARTMENT HEARING OFFICER. THE DECISION 

OF THE HEARING OFFICER MAY BE APPEALED BY FILING A PETITION 

IN DISTRICT COURT. 

NE:'li SECTION. SECTION 8. REPEALER. SECTION 

MCA, IS REPEALED. 

NEW SECTION. SECTION 9. COi)IFICATION 

18-2-405, 

INSTRUCTION. 

tSEETf8N--8f--y5 (SECTIONS l AND 7) ARE INTENDED TO BE 

CODIFIED AS AN INTEGRAL PART OF TITLE 18, CHAPTER 2, PART 4, 

AND THE PROVISIONS OF TITLE 18, CHAPTER 2, PART 4, APPLY TO 

f_!3BETf9N-Bi (SECTIONS 1 AND 7). 

NEW SECTION. Section 10. Applicability. (This act] 

applies to all wage claims filed with the department of 

labct and industry on or after July l, 1991. 

NEW SECTION. Section 11. Effective date. [This act} is 

err~crivP dttiy-l;-½99¼ ON PASSAGE AND APPROVAL. 

-End-
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HOUSE BILL NO. 836 

INTRODUCED BY DRISCOLL 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LITTLE 

DAVIS-BACON ACT TO PROVIDE PENALTIES FOR WAGE VIOLATIONS ON 

PUBLIC CONTRACTS; REVISING PROCEDURES FOR WAGE CLAIMS; 

PROVIDING FOR PROCEEDINGS ON PAYMENT OF PREVAILING WAGE 

RATES BEFORE A DEPARTMENT OF LABOR AND INDUSTRY HEARING 

OFFICER; PROVIDING A METHOD OF DETERMINING AND PAYING THE 

STANDARD PREVAILING WAGE; AMENDING SECTIONS 18-2-401, 

18-2-407, 18-2-423, 18-2-424, AND 18-2-432, 39-3-18¼,--ANB 

39-3-r¼rT MCA; RBPEAbfN6--see~f0NS--39-3-r¼6-ANB-39-3-r:T7 

MBA7 REPEALING SECTION 18-2-405, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. SECTION 1. METHOD FOR PAYMENT OF STANDARD 

PREVAILING WAGE. (1) TO FULFILL HIS OBLIGj\TION TO PAY THE 

STANDARD PREVAILING RATE OF WAGES UNDER 18-2-403, A 

CONTRACTOR OR SUBCONTRACTOR MAY: 

(A) PAY DIRECTLY TO WORKERS OR EMPLOYEES IN CASH THE 

AMOUNT OF FRINGE BENEFITS AND THE BASIC HOURLY RATE OF PAY 

THAT IS PART OF THE STANDARD PREVAILING RATE OF WAGES; 

(B) MAKE AN IRREVOCABLE CONTRIBUTION TO A TRUSTEE OR A 

THIRD PERSON PURSUANT TO A FRINGE BENEFIT FUND, PLAN, OR 

~ •• ,..,..,.., •• couna, 
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PROGRAM THAT MEETS THE REQUIREMENTS OF THE EMPLOYEE 

RETIREMENT INCOME SECURITY ACT OF 1974; OR 

(C) MAKE PAYMENTS USING ANY COMBINATION OF METHODS SET 

FORTH IN SUBSECTIONS (l)(A) AND (l)(B) SO THAT THE AGGREGATE 

OF PAYMENTS IN CASH AND CONTRIBUTIONS IS NOT LESS THAN THE 

STANDARD PREVAILING RATE OF WAGES, INCLUDING FRINGE BENEFITS 

FOR HEALTH AND WELFARE AND PENSION CONTRIBUTIONS AND TRAVEL 

ALLOWANCE PROVISIONS, IN EFFECT AND APPLICABLE TO THE 

DISTRICT FOR THE PARTICULAR TYPE OF WORK BEING PERFORMED. 

(2) THE FRINGE BENEFIT FUND, PLAN, OR PROGRAM DESCRIBED 

IN SUBSECTION (l)(B) MUST PROVIDE BENEFITS TO WORKERS OR 

EMPLOYEES FOR HEALTH CARE_,_PENSIONS ON RETIREMENT OR DEATH, 

LIFE INSURANCE, DISABILITY AND SICKNESS INSURANCE, OR OTHER 

BONA FIDE FRINGE BENEFITS AS SELECTED BY THE CONTRACTOR OR 

SUBCONTRACTOR. 

(3) NOTHING IN THIS SECTION RELIEVES A CONTRACTOR OR 

SUBCONTRACTOR FROM PAYING WORKERS OR EMPLOYEES IN CASH THE 

BASIC HOURLY RATE OF PAY AS DETERMINED BY THE COMMISSIONER 

PURSUANT TO 18-2-402. 

Section 2. Section 18-2-401, MCA, is amended to read: 

•ie-2-401. Definitions. Unless the context requires 

otherwise, in this part the following definitions apply: 

(1) ''Labor'' is he~eby defined to be all services in 

excess of $25,000 performed in construction, maintenance, or 

remodeling work in all state, county, municipal, 8nd school 
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wor~ district, or political subdivision projects and does 

not include engineering, superintendence, management, or 

office or clerical work. 

( 2) ,.Commissioner" means the commissioner of labor and 

industry provided for in 2-15-1701. 

( 3) "Department" means the department of labor and 

industry provided for in 2-15-1701. 

(4) "District" means a prevailing wage rate district 

established as provided in 18-2-411. 

(5) A "bona fide resident Jf Montana" is hereby 

declared ta be a person who, at the time of his employment 

and immediately prior thereto, has lived in this state in 

such a manner and for such time as is sufficient to clearly 

justify the conclusion that his past habitation in this 

state has been coupled with intention to make it his home. 

Sojourners or persons who come to Montana solely in 

pursuance of any contract or agreement to perform such labor 

shall under no circumstance be deemed to be bona fide 

residents of Montana within the meaning and for the purpose 

of this part. 

(6) "Heavy and highway construction wage rates" means 

wage rates, including fringe benefits for health and welfare 

and pension contributions and travel allowance provisions, 

determined and established statewide for heavy and highway 

construction projects such as alteration or repair of roads, 

-3- HB 836 
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streets, highways, alleys, runways, trails, parking areas, 

or utility rights-of-way. 

(7) (a) "Standard prevailing rate of wages" or 

"standard prevailing wage 11 means: 

(i) the heavy and highway construction wage rates 

applicable to heavy and highway construction projects: or 

(ii) those wages, other than heavy and highway 

construction wages, including fringe benefits for health and 

welfare and pension contributions and travel allowance 

provisions, which are paid in the district by other 

contractors for work of a similar character performed in 

that district by each craft, classification, or type of 

worker needed to complete a contract under this part. In 

each.district, the standard prevailing rate of wages is a 

weigh~eft--aYerage--wa~e--ra~e the wage rate that is most 

commonly paid for that craft or labor based on all of the 

hours worked on work of a similar character performed in the 

district. 

(Bl WHEN 301 OR MORE OF THE WORK IN A DISTRICT IS NOT 

THE PREVAILING WAGE FOR THAT CRAFT OR LABOR BEING PERFORMED, 

THE PREVAILING WAGE RATE IS THE WEIGHTED AVERAGE WAGE BASED 

ON ALL HOURS WORKED OF A SIMILAR CHARACTER PERFORMED IN THE 

DISTRICT. 

tbt.ifj_ When work of a similar character is not being 

performed in the district, the standard prevailing rate of 
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wages, including fringe benefits for health and welfare and 

pension contributions and travel allowance provisions, shall 

be those rates established by collective bargaining 

agreements in effect in the district for each craft, 

classification, or type of worker needed to complete the 

contract. 

(8) "Work of a similar character 11 means work on private 

or commercial projects as well as work on public projects. 11 

Section 3. Section 18-2-407, MCA, is amended to read: 

•1&-2-407. Forfeiture for failure to pay prevailing 

wages. (1) Any contractor, subcontractor, or employer who 

shall pay workers or employees at less than the standard 

prevailing wage as established under the public works 

contract shall forfeit to the eencraeting-ageney-the-st1111--ef 

$i5--~--day--fer-eaeh-werker-ttftderpa¼d department %igtt¼8aeed 

damages A PENALTY at the ~ rate of UP TO 201 of the 

delinquent wages plus fringe benefits, attorney fees, and 

court costs. Money collected by the department under this 

section must be used for enforcement. A contractor~ 

subcontractor, or employer shall also forfeit to the 

employee wages owed plus annualized interest on the unpaid 

wages at a rate of 5 percentage points a year above the 

prime rate of major New Yark banks on the date of 

settlement. 

(2) Whenever it shall appear ta the contracting agency 
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or to the Montana commissioner of labor that there are 

insufficient moneys due to the contractor or the employer 

under the terms of the contract to cover penalties, the 

Montana commissioner of labor may, within 90 days after the 

filing of notice of completion of the project and its 

acceptance by the contracting agency, maintain an action in 

district court to recover all penalties and forfeitures due. 

Nothing in this part shall prevent the individual worker OR 

EMPLOYEE ORGANIZATION who has been ~nderpaid or the 

commissioner of labor on behalf of all the underpaid workers 

from maintaining an action for recovery of the wages due 

under the contract as provided in Title 39, chapter 3, part 

2.• 

Section 4. section 18-2-423, MCA, is amended to read: 

•ia-2-423. Submission of payroll records. 'Ef--s 

eomp¼a±nt---±s---£±¼ed---w±th---~he---~eparement----a¼¼eg±ng 

~efteemp%¼ftnee--witft-½8-i-•ii7 -tae-department-may-reqtt¼re-the 

prejeet-to-sttbm±t-to-±t--eert±f±ed--eepies--ef--tae--payrc¼¼ 

reeerds-fer-wer~ers-emp%eye~-eft-thst-projeet Contractors and 

subcontractors shall pay hourly paid employees on a weekly 

basis and shall submit certified payrolls to the een~rae~¼ng 

PROFESSIONAL CONSULTANTS OF THE LETTING agency on a weekly 

basis." 

Section 5. Sectior. 18-2-424, MCA, is amended to read: 

"18-2-424. Enforcement. If a contractor or a 
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subcontractor refuses or fails to submit certified payroll 

records reqneeteS--by--~he--departm~n~ to the contracting 

agency pursuant to 18-2-423, the commissioner or his 

authorized representative may issue subpoenas compelling the 

production of those records." 

Section 6. section 18-2-432, MCA, is amended to read: 

•is-2-432. Penalty for violation. (1) If eny ~ person, 

firm, er corporation eha¼¼-ra¼¼ fails to comply with the 

provisions of this part, the state, county, mttnietpei 

municipality, 

officer of a 

er school 

.e_o!_itical 

orE¼ee~e--whe--have district.!. or 

subdivision that executed the 

contract shall retain $1 7 999 ¼81 3\ of the contract price as 

liquidated damages for the violation of the terms of the 

contract and said money shall be credited to Che proper 

funds of the state, county, municipsi municipality, or 

school d~str¼ets district, or a political subdivision. 

(2) A person, firm, or corporation violating the 

provisions of this part on two or more projects within a 

3-year period may not be allowed to perform work on a 

publicly funded project covered under this part for 3 years. 

tit11J. Any Whenever a person, firm~ or corporation 

vio¼a~in~ violates the provisions of this part, the 

commissioner or his agent shall hsYe-h±s-e~-+~s-¼±eense 

~~~~ended DIRECT THE DEPARTMENT OF COMMERCE TO INITIATE 

PROCEEDINGS TO suspend the license in the manner prescribed 
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by 37-71-301. IF THE DISTRICT COURT OR THE SUPREME COURT 

FINDS THAT A VIOLATION HAS OCCURRED, THE LICENSE MUST BE 

SUSPENDED for a period of ¼-year i 1 years after the date of 

final judgment 0£-se*d ~he vio¼et±on-by-any--distrie~--eocrt 

or-~fte-e~preme-eocre. 

t3t..l!l. Whenever any action shall have been instituted 

in any district court in this state against any person, 

firm, or corporation for the violation of this part, the 

court in which said action is pending shall be and it is 

hereby authorized to issue an injunction to restrain any 

such person, firm, or corporation from proceeding with his 

or its contract with the state, county, mnn¼e¼pa¼ 

municipality, or school d¼ser±ets district, or political 

subdivision, pending the final determination of ssid the 

action so instituted." 

See~±en-6,--Seeeien-39-3-%9¼,-MeA,-is-smeftded-ee-read~ 

~~S-3-29¼,--Be€ini~ions.---~he---£o¼iowin9----are----ehe 

de£in¼tions-ttsed-fer-ehe-pttrpose-e£-ehis-p~rt~ 

t¼t--ABoardR---mesns--tbe--board--of--pereeftfte¼--appea¼s 

pro~±ded-for-i"-i-15-¼~85~ 

tit±!.± ueommissioner-eE-¼abor~-re£ers-to-the--direeter, 

eeaunissioner,--or--eh¼e£--or--the--de~nrtment--o£--inbor-snd 

±ndttstry-as-the-depertment-is-de~¼ned-by-¼ew7-o~-ftfty--person 

o~-persons-de~~g~ated-by-h±m-for-the-ptt~pe~e-er-th±~-pe~~~ 

t3t--~Bepartmentu--meen~--the--depar~ment--e£--isber-and 
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¼n8tte~ry-ee-prov¼ded-£or-¼n-i-¼5-¼~et~ 

t4t±ll ne:mp¼oy~-means-perm±t-or-stt££er-~e-wor~• 

tSt.fil ilf3!ftp¼oyeea-+fte¼ttdes-any--person--wno--works--£or 

ano~her-£or-hire• 

t6tf.!t UBffl.p¼oyeru-+ne¼ttdes-any-tndiviatta¼,-partnership7 

assoeiation,-----eorporation,----btts~ness----trttst,----¼ega¼ 

representative7-or-any-organi~ed--~rottp--0£--persons--aeting 

direct¼y--or--±ndirect¼y--tn--the-±nterest-0£-an-emp¼oyer-tn 

re¼ation-to-an-emp¼eyee-bttt-shal¼--not--inc¼ttde--the--Hnited 

States. 

t~t~ nwagesU--¼ne¼ttdee-any-money-dtte-an-empioyee-from 

the-empioyer-or-employers,-whether-to-ee-pa¼d-by--the--hettr, 

day,-wee~,-eemimenth%y7-month¼y7-or-yeariy-and-shali-%ne¼~de 

bonus,-p±eeework7-tips;-and-9ratu±t±es-e£-any-~±ndTu 

Seet±eft-?.--seetien-39-3-~li,-MeA,-is-ameftded-to-read~ 

u39-3-~¼~.--eoart-en£oreement-o£-admin±strat±ve-deeis±en 

17 eelllJlliss±ener~s--determinatien.--A--dee±s±en--0£-the-hearin9s 

18 

19 

0££icer7-i£-the-deeision-±s-not-appeaied-to-the-board7-or--a 

deeis±on--0£--the--beard7--i£-;ttd±e±a¼-reviev-±s-not-so~9ht7 

20 determ±nation-b~-the-eoaunissioner--eE--¼abor--made--after--a 

21 

22 

23 

24 

25 

hearin97--as--previded-£er-±n-parts-~-and-4-e£-this-chspter, 

may-be-enfereed-by-app¼ieatien--by--the--cofflfflissioner--to--a 

district--co~rt--for--an--order--or--jttd9ment--en£ereing-the 

deeis±on determ±netien-±£--the--time--provtded--to--~n±tiate 

ittdie±a¼-rev±ew-by-the-emp±oyer-has-passed.-~he-eommissiofter 
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shs¼¼-app¼y-to-the-distriet-eottrt-wfte~e-the-emp¼oyer-has-±ts 

pr±ne±pe¼--p¼aee--er--e~siness--er--±n--the--£irst--jttd¼e±a¼ 

diser±ee--e£--the--state.-A-preeeeding-~ftder-this·-seet±on-±s 

no~-a-re~±ew-eE-the-ve¼±d±ty-ei-the-adminiserae±ve--deeis±on 

eomm¼ssieneris-determ±ftat±on7~ 

NBW-SB€Tf9N~--seet±on-8.--Repea±er.---Seet±ons--39-3-2±6 

and-39-~-%¼i,-MeA7-are-repea¼e8~ 

NEW SECTION. SECTION 7. PREVAILING WAGE RATE 

PROCEEDING. PAYMENT OF STANDARD PREVAILING WAGE RATES MOST 

BE ENFORCED PURSUANT TO 18-2-401,_ AND ALL PROCEEDINGS MUST 

BE BROUGHT BEFORE A DEPARTMENT HEARING OFFICER. THE DECISION 

OF THE HEARING OFFICER MAY BE APPEALED BY FILING A PETITION 

IN DISTRICT COURT. 

NEW SECTION. SECTION 8. REPEALER. SECTION 18-2-405, 

MCA, IS REPEALED. 

NEW SECTION. SECTION 9. CODIFICATION INSTRUCTION. 

+sse~reN-8t-fS (SECTIONS l AND 7] ARE INTENDED TO BE 

CODIFIED AS AN INTEGRAL PART OF TITLE 18, CHAPTER 2, PART 4, 

AND THE PROVISIONS OF TITLE 18, CHAPTER 2, PART 4, APPLY TO 

tsseTrSN-Bt [SECTIONS l AND 7]. 

NEW SECTION. Section 10. Applicability. (This act) 

applies to all wage claims filed with the department of 

labor and industry on or after July 1, 1991. 

NEW SECTION. Section 11. Effective date. (This act] is 

25 effective ~~ly-t,-199± ON PASSAGE AND APPROVAL. 

-End-
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Conference Committee 
on House Bill 836 

Report No. 1, April 18, 1991 

Mr. Speaker and Mr. President: 

Page 1 of 1 

We, your Conference Committee met and considered House Bill 
836 and recommend that House Bill 83& (reference copy -- salmon) 
be amended as follows: -

1. Page 6, line 21. 
Following: "the" 
Strike: "contracting" 
Insert: "professional consultants of the letting" 

And this Conference Committee report be adopted. 

For the House: 

Rep. ~~fur 
Rep. Beck 

11~ 
Rep. Th6mas 

ADOPT 

REJECT 830952CC.HSF 




