
HOUSE BILL 821 

Introduced by Toole, et al. 

2/13 
2/13 
2/14 
2/20 
2/22 

2/26 

Introduced 
Referred to Judiciary 
First Reading 
Hearing 
Committee Report--Bill Passed as 

Amended 
2nd Reading Do Pass as Amended 

Motion Failed 



52nd Legislature LC 1706/01 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

/..6w.-'5 ,t; BILL NO. tf ,;)_ I 
INTRODUCED 

Bl'/";,,,(_ --
~ I i '! 

~ - -C.-/.J,J..:_;:_,-,.J>',LI--

A BILL FOR AN ACT ENTITLED: "AN ACT TO REMOVE MINES, MILLS, 

AND SMELTERS FOR THE REDUCTION OF ORES FROM THE EMINENT 

DOMAIN LAWS AND THE DEFINITION OF PUBLIC USES; AMENDING 

SECTIONS 70-30-102 AND 70-30-104, MCA; REPEALING SECTIONS 

82-2-201, 82-2-202, 82-2-203, 82-2-204, 82-2-205, 82-2-206, 

82-2-207, ij2-2-208, 82-2-209, 82-2-210, 82-2-211, 82-2-212, 

82-2-221, 82-2-222, 82-2-223, AND 82-2-224, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 70-30-102, MCA, is amended to read: 

w70-30-102. Public uses enumerated. Subject to the 

provisions of this chapter, the right of eminent domain may 

be exercised in behalf of the following public uses: 

(1) all public uses authorized by the government of the 

United States; 

(2) public buildings and grounds for the use of the 

state and all other public uses authorized by the 

legislature of the state; 

(3) public buildings and grounds for the use of any 

county, city or town, or school district; canals, aqueducts, 

flumes, ditches, or pipes conducting water, heat, or gas for 
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the use of the inhabitants of any county, city, or town; 

raising the banks of streams, removing obstructions 

therefrom, and widening, deepening, or straightening their 

channels: roads, streets, and alleys and all other public 

uses for the benefit of any county, city, or town or the 

inhabitants thereof, which may be authorized by the 

legislature; but the mode of apportioning and collecting the 

costs of such improvements shall be such as may be provided 

in the statutes or ordinances by which the same may be 

authorized; 

(4) wharves, docks, piers, chutes, booms, ferries, 

bridges, of all kinds, private roads, plank and turnpike 

roads, railroads, canals, ditches, flumes, aqueducts, and 

pipes for public transportation, sttpp¼ying-mines,-m±±±sT-e~d 

sme¼~er~-for-the-redttet±on-0£-ores and farming neighborhoods 

with water and drainage and reclaiming lands and for 

floating logs and lumber on streams not navigable and sites 

for reservoirs necessary for collecting and storing water. 

However, such reservoir sites must possess a public use 

demonstrable to the district court as the highest and best 

use of the land. 

t5t--roads,-tttnneis,-ditehe~ 7 -£±ttffle~,-pipe~,-~nd-dttfflpin9 

p±aee~--fo~--working--mine~,--m±¼is7--or--~me±ters--£or--the 

redttetion-0£-ore~;-a±~o-ottt¼ets,-natttra¼-or--otherw±~e7--€or 

the--£±ow,--Oepo~~t,-or-eonOttet-0€-tei±in9s-or-re£~~e-matter 
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from-m±nes,-m±¼lsT-and-smelters-ror-the-redttetion--of--ores~ 

a¼so--an-oeettpaney-in-eol!Ufton-by-the-ovners-or-the-possessors 

of-di££erent-m±nes-of-any-p¼aee-for-the--flov,--depos±t,--or 

eo"d~et--of--eail±ngs--or--refase--matter-£rom-the±r-se~ere¼ 

~±nes,-ffli±ls,-or-smelters-for-redttet±on-of--ores--and--s±tes 

£or--reser~o±rs--neeessary-£or-eo¼¼eetin9-and-storin9-weter. 

However 7 -stteh-reservo±r-s±ees--fflttst--possess--a--ptte±ie--ttse 

demonstrab±e--to--the-d±str±et-eotlrt-as-the-h±9hest-and-~est 

ttse-0£-the-¼and• 

t6till private 

residences or farms; 

roads leading from 

+~till telephone or electric light lines: 

tBtill telegraph lines; 

highways to 

t9t_ill sewerage of any city, county, or town or any 

subdivision thereof, whether incorporated or unincorporated, 

or of any settlement consisting of not less than 10 families 

or of any public buildings belonging to the state or to any 

college or university; 

tl8till tramway lines; 

tlitillJ.. electric power lines; 

t¼itE!_l logging railways; 

fl3tJ.121 temporary logging roads and banking grounds for 

the transportation of logs and timber products to public 

streams, lakes, mills, railroads, or highways for such time 

as the court or judge may determine; provided, the grounds 
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of state institutions be excepted; 

t%4tiill underground reservoirs suitable for storage of 

natural gas: 

tt5t to-mine-aftd-ext~aet-eres,-met~ls,-er-mi"era¼s-ewned 

by-th@-pl~int±Ef-ioea~ed-beneat"--or--apon--the--sar£aee--or 

pre~erty--w"ere--the--t±tle-eo-sa±d-sttrEaee-vests-in-others. 

Howe~er,-tfte-ttse-of-the-sttrEaee-fer-str±p-m~ning-or-ope"-piC 

mintng-0£-eoai-fi•e•1-any-mintn9-me~hod-er-proeess-tn--wh±eh 

the-streta-er-overbttr~en-~s-reffloved-er-d±splaeed-±n-order-to 

extraet--the--eea¼t--±s-not-a-pttbiie-ase,-and-em±nent-demain 

ma7-not-be-exereised-£or-this-pttrpose~ 

t¼6t1.!!l to restore and reclaim lands strip- or 

underground-mined for coal and not reclaimed in accordance 

with Title 82, chapter 4, part 2, and to abate or control 

adverse affects of strip or underground mining on those 

lands.~ 

Section 2. Section 70-30-104, MCA, is amended to read: 

"70-30-104. What estates and rights in land may be 

taken. The following is a classification of the estates and 

rights in lands subject to be taken for the public use: 

(1) such estate or rights as may be necessary up to and 

including a fee simple when taken for public buildings or 

grounds or for permanent buildings or-ror-an-ottt¼et-for-a 

flow-or-a-ptaee-for-tke-e@pos±t-0£-eebr±~-or-~~±%in9s--0£--a 

m±n@--er--Eor--~he-min%n9-an~-extraet½ng-of-ore~,-met8ls7 -er 
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m±nera¼s-wheft-the--~ame--are--owned--by--the--~±a¼nt±f£--b~t 

~oeated--beneath--or--Hpon-the-s~rfaee-0£-property-where-tne 

tit¼e-to-9e¼d-s~rfeee-ve~ts-in-others or for the underground 

storage of natural gas by a natural gas public utility as 

defined in 82-10-301. When the appropriation is for the 

underground storage of natural gas, all of the right, title, 

interest, and estate in the real property and in the subsand 

stratum, formation, or reservoir so appropriated shall be 

determinable and for all purposes terminate upon abandonment 

10 or upon cessation for the period of 1 year of the use for 

ll which the same was appropriated, and thereupon the ownership 

12 of the residue of natural gas therein remaining shall 

13 likewise vest in the then owners of such reservoir space. 

14 (2) such estate or rights in the surface as are 

15 necessary for a reservoir or dam and for the permanent 

16 flooding that results, up to the edge of the maximum pool of 

17 the reservoir; 

18 (3) an easement, leasehold, or other interest, for so 

19 long as the interest is necessary for the purpose desc~ibed 

20 in the complaint, or fee simple when taken for any other 

21 use; 

22 (4) the right of entry upon and occupation of land and 

23 the right to take therefrom such earth, gravel, stones, 

24 trees, and timber as may be necessary for some public use." 

25 NEW SECTION. Section 3. Repealer. Sections 82-2-201, 
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82-2-202, 82-2-203, 82-2-204, 82-2-205, 82-2-206, 82-2-207, 

82-2-208, 82-2-209, 82-2-210, 82-2-211, 82-2-212, 82-2-221, 

82-2-222, 82-2-223, and 82-2-224, MCA, are repealed. 

NEW SECTION. Section 4. Effective date. l This act l is 

effective on passage and approval. 

-End-
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HOUSE BILL NO. 821 

INTRODUCED BY TOOLE, COBB, BECKER, WANZENRIED, LARSON 

A BILL FOR AN ACT ENTITLED: "AN ACT TO PARTIALLY REMOVE 

MINES, MILLS, AND SMELTERS FOR THE REDUCTION OF ORES FROM 

THE EMINENT DOMAIN LAWS AND THE DEFINITION OF PUBLIC USES; 

AMENDING SECTIONS 70-30-102 AND 70-30-104, MCA; REPEALING 

SECTIONS 82-2-201, 82-2-202, 82-2-203, 82-2-204, 82-2-205, 

82-2-206, 82-2-207, 82-2-208, 82-2-209, 82-2-210, 82-2-211, 

82-2-212, 82-2-221, 82-2-222, 82-2-223, AND 82-2-224, MCA; 

AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 70-30-102, MCA, is amended to read: 

•70-30-102. Public uses enumerated. Subject to the 

provisions of this chapter, the right of eminent domain may 

be exercised in behalf of the following public uses: 

(1) all public uses authorized by the government of the 

United States: 

(2} public buildings and grounds for the use of the 

state and all other public uses authorized by the 

legislature of the state; 

{3) public buildings and grounds for the use of any 

county, city or town, or school district~ canals, Qqueducts, 

flumes, ditches, or pipes conducting water, heat, or gas for 
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the use of the inhabitants of any county, city, or town; 

raising the banks of streams, removing obstructions 

therefrom, and widening, deepening, or straightening their 

channels; roads, streets, and alleys and all other public 

uses for the benefit of any county, city, or town or the 

inhabitants thereof, which may be authorized by the 

legislature; but the mode of apportioning and collecting the 

costs of such improvements shall be such as may be provided 

in the statutes or ordinances by which the same may be 

authorized; 

(4) wharves, docks, piers, chutes, booms, ferries, 

bridges, of all kinds, private roads, plank and turnpike 

roads, railroads, canals, ditches, flumes, aqueducts, and 

pipes for public transportation, ~ttpp¼y¼ng-ffliftes,-fflil¼s7-and 

sme½~ers-for-t"e-~e~tte~ioft-of-ores and farming neighborhoods 

with water and drainage and reclaiming lands and for 

floating logs and lumber on streams not navigable and sites 

for reservoirs necessary for collecting and storing water. 

However, such reservoir sites must possess a public use 

demonstrable to the district court as the highest and best 

use of the land. 

t5t--roads,-tttftfte±s,-ditehes,-f¼ttmes7 -pipe~,-aftd-~ttfflping 

p¼ftees--£or--wor~±ft~--m±fte~,--m±¼T~,--er--sme¼ters--for--~he 

~edtl~~~on--ot--ores~-aiso-ottt±ets7-natttra±-or-otnerwt~e,-for 

~h~-f¼ow,-depo~tt;-or-eoftd~et-o~-tail±ft1s-or--re£ttee--ma~~er 
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from--mines7--M¼¼¼s7-end-sme¼~ers-rer-t~e-r@due~te~-e£-ores~ 

a¼se-an-oeettpane~-¼n-eoffllfton-ey-the-owners-er-the--~ssessers 

of--d¼!~erent--m¼nes--0£-any-p¼aee-for-the-r¼eW7-depos½~7-er 

eondttet-o£-ta±¼i"qs-or--re£ase--ma~ter--from--the±r--severa¼ 

m~nes,--fflt¼¼s7--or--sme¼ters-£or-redee~±on-0£-eres-and-s~tes 

for-reser~e~rs-neeessary-rer-ee¼¼eet±nq-8"d--stori"q--wa~erT 

However7--saeh--reservoir--s±ees--mttst--pessess-a-~ab¼ie-ttse 

demenstrab¼e-to-the-d¼str±et-eettrt-as-the-hiqftest--and--bes~ 

ttse-0£-tfte-¼and~ 

t6till private 

residences or farms; 

roads leading from 

tTtill telephone or electric light lines; 

t8tffi telegraph lines, 

highways to 

t9till_ sewerage of any city, county, or town or any 

subdivision thereof, whether incorporated or unincorporated, 

or of any settlement consisting of not less than 10 families 

or of any public buildings belong.ing to the state or to any 

college or university; 

t¼9tfil tramway lines; 

t¼¼t.!..!.Ql electric power lines; 

t¼~t.l..!!l logging railways; 

t¼3t.!.lli temporary logging roads and banking grounds for 

the transportation of logs and timber products to public 

streams, lakes, mills, railroads, or highways for such time 

as the court or judge may deterrnin~; provided, the grounds 
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of state institutions be excepted; 

t¼4tllll. underground reservoirs suitable for storage of 

natural gas; 

t¼St ee-Mift~-a"d-@xcraee-eres,-metale,-er-m±nera¼~-ew"ed 

by--the--p½8ift~±££--¼oeeCed--hene~th--er-ttpen-~he-sar£9ee-e~ 

p~eperty-where-~he-tit%e-tO-s8¼d-sttrEeee--ves~s--i"--etherSe 

HoWe•e~7-the-ase-e~-the-sarEaee-fer-9trip-mini"~-or-ope"-pit 

mining--el-e08¼-tiee,,-a"y-~ifl¼nq-method-or-process-in-whieh 

the-strata-er-overbttrden-iS-PemoYed-or-dis~Teeed-tn-order-te 

ettraet-t~e-eoe¼t-is-"ot-a-ptthiie-ase,--and--effl¼"ent--dofflai" 

rM:f-not-b@-ew~re¾~ed-for-t~ie-pttipose; 

t:l:6t 1.!!l to :restore and reclaim lands strip- or 

underground-mined for coal and not reclaimed in accordance 

with Title 82, chapter 4, part 2, and to abate or control 

adverse affects of strip or underground mining on those 

landsa-1_ 

(15) FOR AN OPERATING OR PROPOSED MINE, MILL, OR 

SMELTER, LAND NEEDED FOR COMPLIANCE WITH STATE ANO FEDERAL 

LAWS OR REGULATIONS PROMOLGATED F'OR TKE PROTECTION. OF THE 

ENVIRONMENT IF THE LAND ON WHICH TilE MINE, M'l'.LL, OR SMELTER 

IS SITUATED iiAS NO SUITABLE LOCATION THAT CAN BE USED FOR 

SUCH COMPLIANCE." 

Section 2. Section 70-30-104, MCA, is amended to read: 

"70-30--104. What ~states and rights in land may be 

ta·ken. The following is a classification of the estates and 

-4- HB 821 
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rights in lands subject to be taken for the public use: 

(1) such estate or rights as may be necessary up to and 

including a fee simple when taken for public buildings or 

grounds or for permanent buildings or-for-an-otttiet-for-a 

~¼ow-or-a-p¼aee-ror-the-depostt-0£-debris-or-ta±¼inge--0£--a 

m±ne--or--Eor--~ae-minin~-and-extract±ng-0£-ere~,-meta¼s,-or 

Minera¼s-when-tae--same--are--owned--by--tfte--p¼ainti££--bttt 

loeate8--beneath--or--tt~en-the-ettr£ace-o£-preperty-where-t~e 

t±t¼e-to-5aid-ettrface-veste-in-ethers or for the underground 

storage of natural gas by a natural gas public utility as 

defined in 82-10-301. When the appropriation is for the 

underground storage of natural gas, all of the right, title, 

interest, and estate in the real property and in the subsand 

stratum, formation, or reservoir so appropriated shall be 

15 determinable and for all purposes terminate upon abandonment 

16 or upon cessation for the period of 1 year of the use for 

17 which the same was appropriated, and thereupon the ownership 

18 of the residue of natural gas therein remaining shall 

19 likewise vest in the then owners of such reservoir space. 

20 (2) such estate or rights in the surface as are 

21 necessary for a reservoir or dam and for the permanent 

22 flooding that results, up to the edge of the maximum pool of 

23 the reservoir; 

24 

25 long 

(3) an easement, leasehold, or other interest, for so 

as the interest is necessary for the purpose described 
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in the complaint, or fee simple when taken for any other 

use; 

{4) the right of entry upon and occupation of land and 

the right to take therefrom such earth, gravel, stones, 

trees, and timber as may be necessary for some public use." 

NEW SECTION. Section 3. Repealer. Sections 82-2-201, 

82-2-202, 82-2-203, 82-2-204, 82-2-205, 82-2-206, 82-2-207, 

82-2-208, 82-2-209, 82-2-210, 82-2-211, 82-2-212, 82-2-221, 

82-2-222, 82-2-223, and 82-2-224, MCA, are repealed. 

NEW SECTION. Section 4. Effective date. [This act] is 

effective on passage and approval. 

-End-
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