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INTRCDUCED BY 5 - Lr.

i

A BILL FOR AN ACT ERTITLED: “AN ACT TO MAKE CONSISTENT THE
EXCLUSIONS FROM THE DEFINITIONS OF EMPLOYMENT 1IN THE
UNEMPLOYMENT INSURANCE AND WORKERS' COMPENSATION ACTS;
AMENDING SECTIONS 39-51-204 AND 319-71-401, MCA; AND

PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-204, MCA, is amended to read:
"39-51-204. Exclusions from definition of employment.

{1) The term "employment" does not include:

{a) agriculturail labor, except as provided in
39-51-203(8);

{b) househecld and domestic service in a private home,
local college club, or local chapter of a college fraternity
or sorority, except as provided in 39-51-203(9);

{(c) service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

{dy service performed by an individual in the empley of
that indiwvidual's son, daughter, or spouse and service
performed by a c¢hild under the age of 2L in the empiocy of

the child's father or mother;
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(e} service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their ©political subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c}(7) of that act;:

(£) service with respect to which unemployment
insurance is payable under an unemployment insurance System
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemplcyment insurance under such act of congress, acquired
rights to benefits under this chapter;

(9) =services performed in the delivery and distrioution
ol newspapers or shopping news from house to house and

. INTRODUCED BILL
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business establishments by an individual under the age of 18
years, but not including the delivery or distribution to any
point or points for subsequent delivery or distribution;

(h) services performed by real estate, securities, and
insurance salespeople paid solely by commissions and without
guarantee of minimum earnings;

(i) service performed in the employ of a school,
college, or university if such service is performed by a
student who is enrolled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program of
unemployment insurance;

(i) service performed by an individual who is enrolled
at a nonprefit or public educational institution, whicna
normally maintains a2 regular faculty and curriculum and
normally has a regularly organized body of students in
attendance at the place whete its educational activities are
carried on, as a student in a full-time program taken for
credit at such institution which combines academic

instruction with work experience if such service 1is an
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integral part of such program and such institution has so
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) wservice performed in the employ of a hospital if
such service is performed by a patient of the hospital;

{l) services performed by a cosmetologist who is
licensed under Title 37, chapter 31, or a barber who is
licensed under Title 37, <chapter 30, and who has
acknowledged in writing that he is not covered by
unemployment insurance and workers' compensation and who
contracts with a cosmetological establishment as defined in
37-31-101 or a barbershop as defined in 37-30-101, which
contract shall show the cosmetologist or barber is free from
all contreol and direction of the owner in the contract and
in fact; receives payment for services from his or her
individual clientele; leases, rents, or Furnishes all of his
or nper own equipment, skills, or knowledge; and whose
contract gives rise to an action for breach oi contract in
the event of contract termination (the existence of a single
license for the cosmetological establishment or barbershop
shall not be construed as a lack of freedom from control or
direction under this subsection);

{m} casual labor not in the course of an employer's

trade or business performed in any calendar quarter, unless

-.4-
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the cash remuneration paid for such service is $50 or more
and such service is performed by an individual who is
regularly employed by such employer to perform such service.
"Regularly employed" means the services are performed during
at least 24 days in the same guarter.

(n) services performed for the installation of floor
coverings if the installer:

(i) bids or negotiates a contract price based upon work
performed by the yard or by the job;

{ii) is paid upon completion of an agreed upon portion
of the job or after the job is completed;

(iii} may perform services for anyone without
limitation;

{iv)} may accept or reject any job;

(v} furnishes substantially all tools and eguipment
necessary to provide the services; and

(vi) works under a written contract that:

(A) gives rise to a breach of contract action if the
installer ot any other party fails to perform the contract
obligations;

(B} states the installer is not covered by unemployment
insurance; and

{C) reguires the installer to provide a current
workers' compensation policy or to obtain an exemption from

workers' compensation reguirements<;
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(0) employment of secle proprieteors or working members

of a partnership, except as provided in subsection (1}(1);

(p) _employment of a direct seller engaged in the sale

of consumer products, primarily in the customer's home;

{q) employment for which a rule of 1liability for

injury, occupational disease, or death is provided under the

laws of the United States;

{r) employment of a person performing services in

return for aid or sustenance only, except employment of a

volunteer under 67-2-105;

(s} emplcyment with a railroad engaged in interstate

commerce, except that railroad construction work is included

in_and subject to the provisions of this chapter; and

{t) employment as an official, including a timer,

referee, or judge, at a school amateur athletic event unless

the person is otherwise employed by a school district,

(2} “Employment" does not include elected public
officials.

{3) For the purposes of 39-51-203(6), the term
"employment" does not apply to service performed:

(a) in the employ of a church or convention or
association of churches or an organization which is operated
primarily for religious purposes and which 1is operated,
supervised, contrelled, or principally supperted by a2 church

or ¢onvention or assoclation of churches:

-f—
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{(b) by a duly ordained, commissiocned, or licensed
minister of a church in the exercise of the church's
ministry or by & member of a religious order in the exercise
of duties required by such crder;

{c) 1in a facility conducted for the purpcse of carrying
out a program of rehabilitation for individuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
comperitive labor market by an individual receiving such
rehabilitation or remunerative work:;

(d) as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
pelitical subdivision thereof by an individual receiving
such work relief or work training; or

{ey for a state prison or other state correctional or
custodial institution by an inmate of that institution.”

Section 2. Section 39-71-401, MCA, is amended to read:

*39-71-401. Employments caovered and employments
exempted. (1) Except as provided in subsection (2) of this
section, the Workers' Compensation Act applies to all
employers as defined in 39-71-117 and te all employees as

defined in 39-71-118. An employet who has any employee in
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service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Every
employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

(Z) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

(a) household and domestic empioyment service in a

private home, 1local college club, or local chapter of a

college Efraternity or sorority, except as provided in
395-51-203(9);:

{b) casual employment as defined in 3%-71-116,

performed in any calendar quarter, unless the case

remuneration paid for the service is $50 or meore and the

gervice is performed by an individual who is regularly

employed by the employer to perform the service. “Regularly

employed" means the services are performed during at least

24 days_in the same calendar guarters.

{c} employment cof a-dependent-member-of——an——empioyeris
famiiy——for-whom-an-sxemption-may-be-ctaimed-by-the-empioyer

under-the-federal-farernal-Revenne—Code an individual's son,

daughter, or spouse and gervice performed by a c¢child under
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21 years of age in the employ of the child's father or

mcther ;

(d) employment of sole proprietors or wWerking members
of a partnership, except as provided in subsection (3):

(e) employment of a-broker-sr-aatesman-performing-under
a--ticense--issned--by--the——board-of-reaity-reguiation real

estate, securities, and insurance salespeople paid solely by

commission and without guarantee of minimum earnings;

{f) employment of a direct seller engaged in the sale
of consumer ptoducts; primarily in the customer's home;

{g) employment for which a rule of 1iability Ffor
injury, occupational disease, or death is provided under the
laws of the United States;

{h) employment of any person performing services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

{i) employment with any railroad engaged in interstate
commerce, except that railrcad construction work is included
in and subject to the provisions of this chapter;

(j) employment as an official, including a timer,
referee, or judge, at a school amateur athletic event,
unless the person is otherwise employed by a school
district;

{k} any person performing services as a newspaper

carrier or free-lance correspondent if the person performing
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the services or a parent or guardian of the person
performing the <gervices in the case of a minor has
acknowledged in writing that the person performing the
services and the services are not covered. As used in this
subsection "free-lance correspondent” is a person who
submits articles or photographs for publication and is paid
by the article or by the photograph. As used in this
subsection "newspaper carrier":

{i) is a perscn who provides a newspaper with the
service of delivering newspapers singly or in bundles; but

{ii) doces not include an employee of the paper who,
incidentally to his main duties, carries or delivers papers.

{l) agricultural labor, except as provided in
39-51-2031(8);

(m) service performed as an officer or member of the

crew of a vessel on the navigable waters of the United

States;

{n) service performed in the employ of any other state

or its political subdivisions or of the United States

government or of an instrumentality of any other state or

states or their political subdivisions or of the United

States, except that national banks organized under the

national banking law are not entitled to exemption under

this subsection and are subject to this chapter the same as

state banks, provided that the service is excluded from
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employment as defined in the Federal Unemployment Tax Act by

section 3306(c){7) of that act;

{0) service performed in the employ of a school,

college, or university 1f the service ig performed by a

student who is enrclled and is reqularly attending classes

at the school, college, or university cor by the spouse of

the student if the spouse is advised, at the time the spouse

commences to perform the service, that the employment of the

spouse to perform the service is provided under a program to

provide financial assistance to the student by the school,

college, or university and the employment will not be

covered by any program of workers' compensation;:

(p) service performed by an individual who is enrolled

at a nonprofit or public educational institution, which

normally maintains a regular faculty and curriculum and

normally has a regularly organized body of students in

attendance at the place where its educational activities are

carried on, as a student in a full-time program taken for

credit at the institution that combines academic instruction

with work experience if the service is an integral part of

the program and the institution has so certified to the

employer, except that this subsection does not apply to

service performed in a program established for or on behalf

of an employer or group of emplovers;

{q) service performed in_the employ of a hospital if
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the service is performed by a patient of the hospital;

(r) services performed for the installation of £floor

coverings if the installer:

(i) bids or negotiates a contract price based upon work

performed by the yvard or by the job;

(ii) is paid upon completion of an agreed-upon portion

of the job or after the job is completed:;

(iii) may perform services for anyone without

limitation;

(iv) may accept or reject any job;

(v) furnishes substantially all tools and equipment

necessary to provide the services; and

{(vi) works under a written contract that:

{A}) gives rise to a breach of contract action if the

installer or any other party fails to perform the contract

obligations;

(B) states the installer is not covered by unemployment

insurance; and

{C) requires the installer to provide a current

workers' compensation policy or to obtain ar exemption from

workers' compensation requirements;

(s} elected public officials.

(3) {a) A scole proprietor or a working member of a
partnership who holds himself out or considers himself an

independent contractor {and who is not contracting] for

-12-
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cosmetologist's services or barber's services as defined in
39-51-204(1){1} must elect to be bound personally and
individually by the provisions of compensation plan No. 1,
2, or 3, but he may apply to the department for an exemption
from the Workers' Compensatien Act for himself.

(b} The application must be made in accordance with the
rules adepted by the department. The department may deny the
application only if it determines that the applicant is not
an independent contractor.

{c) WwWhen an application is approved by the department,
it is conclusive as to the status of an independent
coentractor and precludes the applicant frem obtaining
benefits under this chapter.

(d) When an election of an exemption is approved by the
department, the election remains effective and the
independent contracter retains his status as an independent
contractor until he notifies the department of any change in
his status and provides a description of his present work
status.

(e} IE the department denies the application Efor
exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee
in the manner provided for in 39-51-1109. An applicant
dissatisfied with the decision of the appeals referee may

appeal the decision in accordance with the proccedure

-13-

10
i1
12
13
14
15
16
17
i8
19
20
21
22

213

¥}
o

LC 1730/01

established in 39-51-2403 and 39-51-2404.

(4) (a) A private corpcration shall provide coverage
for its officers and other employees under the provisions of
compensation plan No. 1, 2, or 3. However, pursuant to such
rules as the department promulgates and subject in all cases
to approval by the department, an officer of a private
corporation may elect not to be bound as an employee under
this chapter by giving a written notice, on a form provided
by the department, served in the following manner:

(i) if the employer has elected to be bound by the
provisions of compensation plan No. 1, by delivering the
notice to the board of directors of the employer and the
department; or

{ii) 1if the employer has elected to be bound by the
provisions of compensation plan No. 2 or 3, by delivering
the notice to the board of directors of the employer, the
department, and the insurer.

(by If the employer changes plans or insurers, the
officer's previous election is not effective and the officer
shall again serve notice as provided if he elects not to be
bound.

(¢) The appointment or election of an employee as an
officer of a corporation for the purpose of excluding the
empioyee from coverage under this chapter does not entitle

the officer to elect not to be bound as an employee under
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this chapter. In any case, the cfficer must sign the notice
required by subsection {4){a) under ocath or affirmation, and
he is subject to the penalties for false swearing under
45~7-202 if he falsifies the notice.

{5) Each employer shall post a sign in the workplace at
the 1locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an emplovee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, ané includes the place of
business or property of a third person while the employer
has access to o¢r control over such place of business or
property for the purpose of carrying on his wusual trade,
business, or occupation. The sign will be provided by the
department, distributed through insurers or directly by the
department, and posted by employers in accordance with rules
adopted by the department. An employer who purposely or
knowingly fails ¢to post a sign as provided in this
subsection is subject to a $50 fine for each citation.”

NEW SECTION, Section 3. applicability date. [This act]
applies to all claims filed on or after [the effective date
of this act].

NEW SECTION. Section 4. Effective date. [This act]l is
effective July 1, 1991.

-End-




STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB0807, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act to make consistent the exclusions from the definitions of employment in the unemployment insurance and workers’
compensation acts; amending sections 39-51-204 and 39-71-401, MCA; and providing an effective date.

ASSUMPTIONS:

Dept. of Labor & Industry:

1. Section 1 of the proposed legislaticon amends the definition of employment to exclude several occupational groups. The
nature and/or magnitude of affected wages and salaries is not readily available.

2. A reduction in covered wages will reduce unemplcoyment insurance tax receipts by an unknown amount.

3. Wages excluded from unemployment insurance coverage will not be available for use in determining unemployment insurance
benefits. Consequently, expenditures for unemployment insurance benefits should decrease.

State Fund:

4. Section 2 excludes several additional occupation groups from workers® compensation insurance coverage unless the
employer elects coverage.

5. The proposed legislation would exclude agricultural employment from workers’ compensation coverage. The State Fund

currently has approximately 7,000 active policies in the agricultural industry. Approximately 90% or 6,300 active
policies will probably terminate workers‘ compensation coverage under the proposed legislation.

6. FY90 premiums from employers with agricultural occupation groups was approximately $5.2 million. A 90% reduction in
active policies would result in a $4.95 million reduction in premium payments.
7. FYS0 benefit payments for agricultural occupation groups was approximately $5.2 million. A 20% reduction in benefit

payments is $4.68 million.

8. The impact that other new and changed groups will have upon current workers’ compensation coverage is unknown, but is
expected to affect a relatively small number of insureds.

9. Computer modifications to track coverage and implement the revisions contained in the proposed legislation will be
necessary during FY92.

10. Current law is represented by the executive budget recommendation for the State Fund.

FISCAL NOTE:

see next page
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Office of Budget and Program Planning

Fiscal Note for HBO8Q7, as introduced. Hé 707




Fiscal Note Request, HBQO807,

introduced.

Form BD-15
Page 2

FISCAL, IMPACT:

Dept. of Labor & Industry:

Unable to determine expenditures or revenue impact.

State Fund:
Expenditures:
Personal Services
Operating Costs
Egquipment
Benefits and Claims
Transfers
Total
Funding:
State Special Revenues:
Proprietary Fund
Total

Revenues:
Premiums

FY 92

Current Law Proposed Law Difference
5,536,182 5,536,182 0
3,802,378 3,817,878 15,500
188,893 188,893 0
110,953,000 106,273,000 {4,680,000)
2,941,701 2,941,701 0
123,422,154 118,757,654 4,664,500
26,570 26,570 0

123,395,584
123,422,154

121,359,000

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

1. Premium rates are based,
occupational groups.

ameng other factors,

Claims and liabilities which occur prior to the effective date of the propcsed legislation will
remain a potential liability that will be amortized among the remaining occupational groups.

118,731,084

(4,664,500)

118,757,654

116,409,000

(4,664,500)

(4,950,000)

FY 53
Current Law Proposed Law Difference
5,506,944 5,506,944 ¢]
3,748,677 3,748,677 o]
127,138 127,138 8]
118,060,000 113,380,000 (4,680,000)
2,959,054 2,859,054 0
130,401,813 125,721,813 4,680,000
0 Q 9]
130,401,813 125,721,813 {4,680,000)
130,401,813 125,721,813 (4,680,000)
134,916,000 129,966,000 (4,950,000)

on the amortization of potential claims and liabilities among the insured

The removal of

approximately 6,300 policy holders and $4.95 million in premium receipts will adversely affect premium rates. The

premium rates of the remaining, non-excluded groups will likely increase.
2. Workers’ compensation coverage cannot be purchased retroactively.
workers in excluded occupaticon groups could adversely impact other social service agencies.

TECHNICAL NOTES:

The compensation and rehabilitation of injured

1. Section 3309(b) of the Internal Revenue Code regquires coverage of employment for any service provided to a governmental

entity that is not specifically excluded from FUTA.

2. The proposed amendment 39-51-204(1)(r) may conflict with 39-51-201(18)(a) which defines wages.

_HBd&o1

The proposed legislation would place Mcontana in nonconformance with
federal statutes, thereby jeopardizing the loss of federal funds and the 5.4% FUTA tax credit to employers.



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HBO807, second_ reading.

DESCRIPTION OF PROPOSED LEGISLATION:

An act to make consistent the exclusions from the definitions of employment in the unemployment insurance and workers’
compensation acts; to require that an individual found to be an independent contracter under Title 39, Chapter 71, part 4,
MCA, is an independent contractor for purposes of Title 39, Chapter 71, MCA; to require the Department of Labor and Industry
to report independent contractor and employment exemptions toe the State Compensation Mutual Insurance Fund.

ASSUMPTIONS:

Dept. of lLabor & Industry:

1. Section 1 of the proposed legislation amends the definition of employment to exclude several occupational groups. The
nature and/or magnitude of affected wages and salaries is not readily available.

2. A reduction in covered wages will reduce unemployment insurance tax receipts by an unknown amount.

3. Wages excluded from unemployment insurance coverage will not be available for use in determining unemployment insurance
benefits. Consequently, expenditures for unemployment insurance benefits should decrease.

4. Costs asseociated with sharing exemption information with the State Fund will be relatively insignificant and will not
fiscally impact either the department or the state fund.

State Fund:

5. There is no fiscal impact to the State Compensation Mutual Insurance Fund.

FISCAL TMPACT:

Dept. of Labor & Industry:
Unable to determine expenditures or revenue impact.

TECHNICAL NOTES:

The bill title refers teo Title 39, Chapter 71, MCA, (Workers' Compensation) twice instead of referencing Title 39, Chapter
51, MCA, (Unemployment Insurance). The second reference in the title on line 9 of the bill should be changed to Title 39,
Chapter 51, MCA.

o f—
/Qm 225y gl e 2-27-4

ROD SUNDSTED, BUDGET DIRECTOR DATE ROYAL CJ{JGHNSON, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for HBORQ7., second reading HB 8’07
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HB 0807/02
APPROVED BY COMMITTEE
ON LABOR & EMPLOYMENT
RELATIONS
HOUSE BILL NO. BO07

INTRODUCED BY R. JOHNSON, DRISCOLL

A BILL FOR AN ACT ENTITLED: "AN ACT TO MAKE CONSISTENT THE
EXCLUSIONS FROM THE DEFINITIONS OF EMPLOYMENT IN THE
UNEMPLOYMENT INSURANCE AND WORKERS' COMPENSATION ACTS; TO

REQUIRE THAT AN TNDIVIDUAL FOUND TO BE AN INDEPENDENT

CONTRACTOR UNDER TITLE 39, CHAPTER 71, PART 4, MCA, IS AN

INDEPENDENT CONTRACTOR FOR PURPOSES OF TITLE 39, CHAPTER 71,

MCA; TO REQUIRE THE DEPARTMENT QF LABOR AND INDUSTRY TO

REPORT INDEPENDENT CONTRACTOR AND EMPLOYMENT EXEMPTIONS TO

THE STATE COMPENSATION MUTUAL INSURANCE FUND; BAMENDING

SECTIONS 39-51-204 AND 39-71-401, HMCA: AND PROVIDING AN

EFFECTIVE DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-204, MCA, is amended to read:
*39-51-204. Exclusions from definition of employment.

{1} The term “"employment” dcoes not include:

{a) agricultural laber, except as provided in
39-51-203(8);

{b) househcld and deomestic service in a private home,
local college club, or local chapter of a college fraternity
or sorority, except as provided in 39-51-203(9);

{c) service performed as an officer or member of the
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crew of a wvessel on the navigable waters of the United
States;

(d) service performed by an individual in the employ of
that individual's scon, daughter, or spouse and service
performed by a c¢hild under the age of 21 in the employ of
the child's father or mother;

(e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that naticnal banks organized under the
national banking 1law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c¢)(7) cf that acrt:

(£} service with respect te which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manmer prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
p[ﬂvld?erCiprOCal treatment to individuals who nhave, after

dacquiring potential rights to benefits under this chapter,

-2- HBR 807
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acquired rights to unemployment insurance under such act of
congress or wie have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter:

[9) services performed tn-che-detivery-and-distribation
ef-—newspapers--or--shopping—-news--from--kouse-to-house—and
business-estabitshments-by-an-tndividuat-under-the-age-0£-18
yearsy-bue-net-incituding-the-delivery-or-distribution-to-any
poitne-or-points-for-subsequent-deiivery-or-distrtbutions AS

A NEWSPAPER CARRIER OR FREE-LANCE CORRESPONDENT IF THE

PERSON FERFORMING THE SERVICES OR A PARENT OR GUARDIAN OF

THE PERSON PERFORMING THE SERVICES IN THE CASE QF A MINOR

HAS ACKNOWLEDGED IN WRITING THAT THE PERSON PERFORMING THE

SERVICES AND THE SERVICES ARE NOT COVERED. AS USED IN THIS

SUBSECTION:

{I) "FREE-LANCE CORRESPONDENT" IS A PERSON WHO SUBMITS

ARTICLES OR PHOTGGRAPHS FOR PUBLICATION AND IS PAID BY THE

ARTICLE OR BY THE PHOTOGRAPH; AND

(II) "NEWSPAPER CARRIER" MEANS A FERSON WHO PROVIDES A

NEWSPAPER WITH THE SERVICE OF DELIVERING NEWSPAPERS SINGLY

OR IN BUNDLES. THE TERM DOES NOT INCLUDE AN EMPLOYEE OF THE

PAPER WHO, INCIDENTALLY TO HIS MAIN DUTIES, CARRIES OR

DELIVERS PAPERS.

th} services performed by real estate, securities, and

insurance salespecple paid solely by commissions and without
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guarantee of minimum earnings;

(i) sarvice performed in the employ of a school,
college, or university 1f such service is performed by a
student who is enrolled and is reqularly attending classes
at such school, college, or university or by the spouse af
such a student if such spouse is advised, at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service 1is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any progiam  of
unemployment insurance:

(j) service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a regular Ffaculty and curricplum and
normally has a regularly organized body of students in
attendance at the place where its educational activities are
carried on, as-a student in a Eull-time program taken for
credit at such institution which combines academic
instruction with work experience 1f such service is an
integral part of such program and such institution has so
cértified to the employer, except that this subsection shall
not apply to service performed in a program established for
ofF on behalf of an employer cr group cof employers;

(k) service performed in the empluoy of a hospital if

—4- HB 807
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such service is performed by a patient of the hospital;

(1) services performed by a cosmetologist who is
licensed under Title 37, chapter 31, or a barber who is
licensed under Title 37, chapter 30, and who has
acknowledged in writing that he 1is not covered by
unemployment insurance and workers' compensation and who
contracts with a cosmetological establishment as defined in
37-31-101 or a barbershop as defined in 37-30-101, which
contract shall show the cosmetologist or barber is free from
all control and direction of the owner in the contract and
in fact; receives payment for services from his or her
individual clientele; leases, rents, or furnishesAall of his
or her own equipment, skills, or knowledge; and whose
contract gives rise to an action for breach of contract 1in
the event of contract termination (the existence of a single
license for the cosmetological establishment or barbershop
shall not be construed as a lack of freedom from control or
direction under this subsection}:

{m} casual labor not in the course of an employer’s
trade or business performed in any calendar quarter, unless
the cash remuneration paid for such service is $50 or more
and such service is perfermed by an individual who 1is
reqularly employed by such employer to perform such service.
"Requlatrly employed"” means the services are performed during

at least 24 days in the same quarter.
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{(N) EMPLOYMENT OF SOLE PROPRIETORS OR WORKING MEMBERS

OF A PARTNERSHIP;

¢n¥y(0) services performed for the installation of floor
coverings if the installer:

(i) bids or negotiates a contract price based upon work
performed by the yard or by the jaob;

(ii) is paid upon completion of an agreed upon portion
of the job or after the job is completed;

(i111) may perform services for anyone without
limitation;

{iv) may accept or reject any job:

(v) furnishes substantially all toocls and equipment
necessary to provide the services; and

({vi) works under a written contract that:

(A) gives rise to a breach of contract action 1f the
installer or any other party fails to perfarm the contract
obligations;

(B) states the installer is not covered by unemployment
insurance; and

{C) requires the installer to provide a current
workers' compensation policy or to obtain an exemption from
workers' compensation requirementss;

{ot--empioyment--cf--soie-preprietors-or-working-members

af-m-pacrnecahip; —excent-~as-pravided-tn-subseerian-¢+3t1 45
tea~pa hrp;rexceprtraa-pre

{p} -employment-sf-a-direct-seiter-angaged-im--the--saie

-6~ HB 807
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of-consumer-produetsy-primarrty-in-the-enstemeria-hames

{q}--empisyment--for--whieh-—a--rute-~of--iiability-—for

injuryy-occcupat tonai-drseasez-or—death-is-provided-undec-the

taws-af-rhe-HUnited-Staces s

tr4--employment--of-—a--person--performing--services-—in

resurn-——£ar--pid-—apr-suscenances-onktyr-except-empioyment-of-a

voiunteer-under—63-2-385+

ta3~~employment-with-a-raitread--enqaged--in--interstate

commerce;-except-that-rarirond-construction-werk-is-rnciunded

in-and-subiject-to-the-provisiens-of-this-chapter:-and

tei-——emprayment--—as--an--offietat;--inetnding--a—-timery

referee;—or-4ndgey-at-a-schesl-amateur-athietic-avent-uniess

the-persan-is-otherwise-empicyed-by-a-schoot-districts

(2} “Empioyment" does not include elected public
aofficials.

(3) For the purposes of 39-51-203(6), the term
“employment” does not apply to service performed:

{a) 1n the employ of a church or convention or
association of churches or an organization which 1s operated
primarily for religious purposes and which is opérated,
supervised, controlled, or principally supported by a church
or convention or association of churches;

(b) by a duly ordained, commissioned, or licensed
minister of a church in the exercise of the church's

ministry or by a member of a religious order in the exercise
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of duties required by such order;

{¢) in a facility conducted for the purpose of carrying
out a program of rehabilitation for individuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

(d)y as part of an unemployment work-relief or
work-training program assisted or financed in whole .» in
part by a federal agency or any agency of a state or
pelitical subdivision thereocf by an individual receiving
such work relief or work training; or

(e} for a state prison or other state correctional or
custodial institution by an inmate of that imnstitution.

[4) AN INDIVIDUAL FOUND TO BE AN INDEPENDENT CONTRACTOR

BY THE DEPARTMENT UNDER THE TERMS OF 39-/1-401(3) IS5

CONSTDERED AN INDEPENDENT CONTRACTOR FOR THE PURPOSES OF

THIS CHAPTER."
Section 2. section 19-71-401, MCA, is amended to read:
"39-71-401. Employments covered and employmerits
exempted. (1) Except as provided in subsection (2) of this
section, the Workers' Compensation Act appllies to all

employers as defined in 39-71-117 and to all employees as

-8- HB 807
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defined in 39-71-118. An employer whe has any employee in
service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Every
employee whose employer is bound by the HWorkers'
Compansation Act is subject to and bound by the compensation
plan that has been elected by the employer.

{2} Unless the employer elects coverage for these
empioyments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

(a) nousehold and domestic employment service--in-a

gf&vate-heneT—iaca}—coi!ege~ciubr-—or—-ioea}——chapter——cf-—u

eciieqe--fraternity-—er—-serorityy--except—-as--provided--in

35-53-203+9) EMPLOYMENT;

b} casual employment as defined in 39-71-116%

performed- -in--any--calendar--quartery---uniess---the-——-case

remuneration—-paid--for--the--servica-is-550-or-more-and-the

service-ts-performed--by--an--individual--whe--ia--vraquiarty

empiayed—~by—the-cmpieyer~te*perEorm—the-serviee:-"Regu}ariy

empioyedi-means-the—services-are-performed_during--at--teast

24-days-in—the-same-catendar-quarterss;

(c) employment of a-dependent-member-of-an-employerts
famtiy-for-whem-an-exemption-may-be-ctatmed-hy-the--empioyer

under-the~federat-incernal-Revanve-ode gn-individuai‘s-sony

—g- HB 807

@ =~ o

10
11
12
13
14
15
16
17
18
19
20
21

22
23

24

HB 0807/02

daughtery--or--sponse-and-service-perfarmed-by-a-chitd-under

Zi-years-cf-age-in-the——employ-—-of--the~--ehitidia--farther-—-or

mether A DEPENDENT MEMBER OF AN EMPLOYER'S FAMILY FOR WHOM

AN EXEMPTION MAY BE CLAIMED BY THE EMPLOYER UNDER THE

FEDERAL INTERNAL REVENUE CODE;

{d) employment of sole proprietors or working members
of a partnership, except as provided in subsection (3);
(e} employment of a-broker-or-saleaman-performing-under
a-ticenae-iasued-by-the--board--of--realty--requiation real

estarey-securitiesy-and-inaurance-satespenpie-pard-satety-by

commisston-—and--without--guarantee-of--minimum--earnings A

BROKER OR SALESMAN PERFORMING UNDER A LICENSE ISSUED BY THE

BOARD OF REALTY REGULATION;

(f) employment of a direct seller engaged in the sale
of consumer products, primarily in the customer's home;

(9) employment for which a rule of 1liability for
injury, occupattonal disease, or death is provided under the
laws of the United States;

(h) employment of any person performing services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

tiy employment with any railroad engaged in interstate
commerce, except that railroad construction work is included
1 and supiect to the provisions of this chapter:

{1} ewmpleyment as  an official, including a timer,

-10- HB 807
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referee, or judge, at a school amateur athletic event,
unless the person is otherwise employed by a school
district;

(k} any person performing services as a newspaper
carrier or free-lance correspondent if the person performing
the seérvices or a parent or guardian of the person
performing the services in the case of a minor has
acknowledged in writing that the person  performing the
services and the services are not covered. As used in this
subsection “"free-lance correspondent” is a person who
submits articles or photographs for publication and is paid
by the article ‘or by the photcgraph. As  used in this
subsection "newspaper carrier":

{i) 1is a person who provides a newspaper with the
service of delivering newspapers singly or in bundles: but

(ii) does not include an employee of the paper who,
incidentally to his main duties, carries or delivers papers.

ft)~—agricuiturui‘——iabor7——-excepe—--ns———provided:::jg
33-5%-263{8};

tm)--service-performed-as-an-cfficer-or-—-membesr--of-—the

crew--of--a--vessei--on-—the--—navigabie-waters-of-the-United

Statess

tn--service-performed-in-the-empioy-of-any-sther--atate

or-—tte--polittcat--subdivistens--—ar--of--ethe--United-States

gevernment—cr—oﬁ-an—inatrumeneaiftz~cf—anx~—other—-staee-—or

-11- HB 807

LS.

w

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0807/02

states--or-—cheir--potitical-—subdivisiena--er-cf-the-nited

Statesr-except--that--national--banks--organized--under——the

nationat--banking--ltaw--are--nat-entitied-to-exemption-under

this-subsection-and-are-svhdect-ta—this-chapter-the-same—-as

atate--banksy--provided--that--the--service-is-exciuded-from

empioyment-as-defined-in-rhe-Federal-Hnempltoyment-Fax—-Act-by

section-3386¢tc}tFy-o0f-that-aects

tot--serviea--perfoarmed--in--the--empioy--af--a--schoeiy

cotitege;—or-university-+f-the——service—-ta--merformed—-by--a

student~-who-—ts-enroited-and-rs-reguiariy-attending-ciassss

at-the-seheot;-coltieges-cr-university-or-by--the--spegse--of

the-astudent-if-the-spouse-is-advisedry-at-the-time—che-spouse

commences—-to-perform-the-servicey-that—the-empioyment-of-the

spause-—to-perfarm-the-servica-—ia-provided-under-a-program—-+o

provide--£financiai-—assistance-to-the-student-by-the-schooiy

catieqgey-or--university-—and--the-—empioyment--wiii--not--he

covered-by-any-program-af-workerat-compersntion;

at-a-nonprofit--or--pubite—-—-educationat--insecituttan;——whieh

noematiy--maintatns-—a--reguiar-—facuity--and-currieniom-and

nermaiiy-has-a--requiariy--orqanized--body--of--students—-in

attendance—ae-the-piace-where-its-ednecationei-aetivities-are

carried--ony--aa——a-student—in-a-fuli-time-program-taken-for

credit-at-rhe-institurion—thas-ecombines-academie-instruction

with-wotrk-experience-:f-the-service-is—an-integrai--pare--of
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the-~program--and-—the-—inatitueion——has-so-ecertifred-to-the

employery—except-that-+this-—subsection--dees--not--appiy——tn

service——performed-in-a-progqram-established-for-or-on-behalf

of-an-employer-or-group-of-employers;

{q}-—service-performed-in-the-empltoy-of--a--hospitat--+f£

the-serviece-—in-performed-by-a-patient-of-the-hoapitats

try—-services—-performed--for-~the-inatatiacion-of-ficor

coverings-tf-the-instatiers

tiy--bids-or-negotiates-a-contrack-price-based-npon-work

performed-by-the-yard-or-by-the-4ob-

tity-is-paid-upon-compietion-of-an--aqreed-upon—-portion

of-the-jJob-or-after—-the-job-ts-completeds

tiity-may----perform---services---for---anyene---withsut

1imieacieny

tiv}-may-aceept-or-reject-any-joby

{v)-—Eurnishes-substanciatty--ati--tools-—-and--equipment

necassary-to-provide-the-services;-and

friy-works-under-a-written-contract-thats

tAl--qives—-rise-—-to--a-bresch-of-contract-aceion—tf-the

instalter-or-any-other-party-faiis-to-perform--the-—conerace

obiiqatiens;

tBy--states-the-instatrer-ts-not-covered-py-unempioyment

insurance; -and

{€}-—-requires———the—--instaiter--eo--prevsde--—a--currenc

workersi-compensation-—petiey-or-to-obtain-an-exemption--fram
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workersi-compensation-requirementsy

taj--elected-public-cfficiatas

(L.} COSMETOLOGIST'S SERVICES AND BARBER'S SERVICES AS

DEFINED IN 39-51-204(1}(L).

(3) {a) A sole proprietor or a working member of a
partnership who holds himself out or considers himself an
independent contractor tand--whe--is--neat--contractingl--for
cosmetotogistis-—services-or-barberis-services-as-defined-in
39-53-204¢23¢1) must elect to be bound personally and
individually by the provisions of compensation plan No. 1,
2, or 3, but he may apply to the department for an exemprion
from the Workers' Compensation Act for himself.

(b} The application must be made in accordance with the
rules adopted by the department. The department may deny the
application only if it determines that the applicant 1s not
an independent contractor.

{c) When an application is approved by the department,
it is conclusive as to the status of an independent
cantractor and precludes the applicant from obtaining
benefits under this chapter.

{d) When an election of an exempticn is approved by the
department, the election remains effective and the
independent contractor retains his status as an independent
contractsr unt il he anprifies the department of any shange 1n

his stacus and provides a description of his  present  work

-14- HB 807
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statns.
(e) If "he department denies the application for
exemption, the applicant may contest the denial by

petitioning for review of the decisicn by an appeals referee
in the manner pravided for in 39-51-110%. An applicant
dissatisfied with the decision of the appeals referee may
appeal the decislen in accordance with the procedure
established in 39-51-2403 and 39-51-2404.

{4) (a) A private corporation shall provide coverage
for its officers and cother employees under the provisions of
compensation plan No. 1, 2, or 3. However, pursuant to such
rules as the department promulgates and subject in all cases
to approval by the department, an officer of a private
corporation may elect not to be bound as an employee under
this chapter by giving a written notice, on a form provided
by the department, served in the following manner:

(i) if the employer has elected to be bound by the
provisions of compensation plan No. 1, by delivering the
notice to the board of directors of the employer and the
department; or

{ii) if the employer has elected to be bound by the
provisions of compensation plan No. 2 or 3, by delivering
the notice to the board of directors of the empleoyer, the
department, and the ilnsurer.

{b} If the employer changes plans or insurers, the
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officer’'s previous election is not effective and the officer
shall again serve notice as provided if he elects not to be
bound.

{cy The appointment or election of an employee as an
officer of a corporation for the purpose of excliuding the
employee from coverage under this chapter does not entitle
the officer ta elect not to be bound as an employee under
this chapter. In any case, the officer must sign the notice
required by subsection (4)(a) under cath or atfirmation, and
he is subject to the penalties for false swearing under
45-7-202 if he falsifies the notice.

(5) Each employer shall post a sign in the workplace at
the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of vhether Lne location
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control over such place of business or
property for the purpose of carrying on his usual trade.,
business, or occupation. The sign will be provided by the
department, distributed through insurers or directly by the
department, and posted by employers in accordance with rules

adopted by the department. An employer who purposely or
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knowingly fails to post a sign as provided in this

subsection is subject to a $50 fine for each citation.”

new sEcTion. SECTION 3. EXEMPTION. AN EXEMPTION

GRANTED UNDER 39-71-401(3) BY THE DEPARTMENT  THAT A

PARTICULAR EMPLOYEE 1S5 AN INDEPENDENT CONTRACTOR OR THAT A

PARTICULAR EMPLOYMENT 1S EXEMPT FROM THE PROVISIONS OF THIS

CHAPTER MUST BE REPORTED TO THE STATE COMPENSATION MUTUAL

INSURANCE FUND.

NEW SecTion. SECTION 4. CODIFICATION INSTRUCTION.

fSECTICN 3] IS INTENDED TO BE CODIFIED AS AN INTEGRAL PART

OF TITLE 39, CHAPTER 51, PART 6, AND THE PROVISIONS OF TITLE

39, CHAPTER 51, FART 6, APPLY TO [SECTION 3].

NEW SECTION. Section 5. Applicability date. [This act]

applies to all claims filed on or after [(the effective date

of this act}.

NEW SECTION. Section 6. Effective date. [This act] is
effecrive July 1, 1991.

-End-
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HOUSE BILL NO. 807

INTRODUCED BY R. JOHNSON, DRISCOLL

A BILL FOR AN ACT ENTITLED: “AN ACT TO MAKE CONSISTENT THE
EXCLUSIONS FROM THE DEFINITIONS OF EMPLOYMENT 1IN THE
UNEMPLOYMENT INSURANCE AND WORKERS' COMPENSATION ACTS; TO

REQUIRE THAT AN [INDIVIDUAL FQUND TO BE AN INDEPENDENT

CONTRACTOR UNDER TITLE 39, CHAPTER 71, PART 4, MCA, 15 AN

INDEPENDENT CONTRACTOR FOR PURPOSES OF TITLE 39, CHAPTER 71,

MCA; TO REQUIRE THE DEPARTMENT OF LABOR AND INDUSTRY TQ

REPORT INDEPENDENT CONTRACTOR AND EMPLOYMENT EXEMPTIONS TO

THE STATE COMPENSATION MUTUAL INSURANCE FUND; AMENDING

SECTIONS 39-51-2464 AND 139-71-401, MCA:; AND PROVIDING AN

EFFECTIVE DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-204, MCA, is amended to read:
"39-51-204. Exclusions from definition of employment.

(1) The term "employment"” does not include:

(a) agricultural labor, except as provided in
39-51-203(8):

(b} bhousehold and domestic service in a private home,
local college club, or local chapter of a college fraternity
of sorority, except as provided in 39-51-203(9);

{c) service performed as an officer or member of the

ﬁ\ { Montana tegisrative covncn

HB 0807/02

There are no changes in this bill,
and will not be reprinted. Please
refer to yellow copy for complete
text,
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SENATE STANDING COMMITTEE REPORT

Page 1 of 1
April 1, 1991

MR. PRESIDENT:

We, your committee on Labor and Employment Relations having had
under consideration House Bill No. 827 (third reading copy --
blue), respectfully report that House Bill No. 8@7 be amended and
as 80 amended be concurred in:

1, Title, line 9.
Following: "CHAPTER"
Strike: "71"

Insert: "51"

Signed: % é

Thomas E. Towe, Vice-Chairman

B ujilgy

Amd.' €oord.

Sec. of Senate
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HOUSE BILL NO. 807

INTRODUCED BY R. JOHNSON, DRISCOLL

A BILL FOR AN ACT ENTITLED: "AN ACT TO MAKE CONSISTENT THE
EXCLUSIONS FROM THE DEFINITIONS OF EMPLOYMENT 1IN THE
UNEMPLOYMENT INSURANCE AND WORKERS' COMPENSATION ACTS: TO

REQUIRE THAT AN INDIVIDUAL FOUND TO BE AN INDEPENDENT

CONTRACTOR UNDER TITLE 3%, CHAPTER 71, PART 4, MCA, IS AN

INDEPENDENT CONTRACTOR FOR PURPOSES OF TITLE 33, CHAPTER F%

51, MCA; TO REQUIRE TEE DEPARTMENT OF LABOR AND INDUSTRY TO

REPORT INDEPENDENT CONTRACTOR AND EMPLOYMENT EXEMPTIONS TO

THE STATE COMPENSATICN MUTUAL TNSURANCE FUND; AMENDING

SECTIONS 39-51-204 AND 39-71-401, MCA; AND PROVIDING AN

EFFECTIVE DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 39-51-204, MCA, is amended to read:
"39-51-204. Exclusions from definition of employment.

(1) The term “employment" does not include:

{a) agricultural labor, except as provided in
39-51-203(8};

{b) househcld and domestic service in a private home,
local college club, or local chapter of a college fraternity
or sorority, except as provided in 39-51-203(9);

(¢} service performed as an officer or member of the

@am tegistalive Counrd
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crew of a vessel on the navigable waters of the United
States;

(d} service performed by an individual in the employ of
that individual's son, daughter, or spouse and service
performed by a child under the age of 21 in the employ of
the child's father or mother;

{e) service performed in the employ of any cther state
or its political subdivisions or of the United States
government or of an instrumentality 9f any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be enticled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c)(7) of that act:

(f) service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprccal treatment -o individuals who have, after

acquiring potential rights to penefits under this cnaprer,

-2- HB 807
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acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

(g) services performed in-che—dettvery-and-diseribution
ef—ﬂewspapefs-et-shoPping—-ﬂews——fram——hcuse——tc—-hause-~and
brsiness-estabtishments-by-an-individunt-under-the-age-e£-38
yeurs7—but-nct—in:iuding-the—deifvery-or—distrfbutien—tc—any
peéne--or-peints—for—subaequent*de}ivery—or—distribut&cnr As

A NEWSPAPER CARRIER OR_FREE-LANCE CORRESPOUDENT IF THE

PERSON PERFORMING THE SERVICES OR A PARENT OR GUARDIAN OF

THE PERSON PERFORMING THE SERVICES IN THE CASE OF A MINOR

HAS ACKNOWLEDGED IN WRITING THAT THE PERSON PERFORMING THE

SERVICES AND THE SERVICES ARE NOT COVERED. AS USED IN THIS

SUBSECTION:

(I} "FREE-LANCE CORRESPONDENT" IS A PERSQN WHO SUBMITS

ARTICLES OR PHOTOGRAPHS FOR PUBLICATION AND IS PAID BY THE

ARTICLE OR BY THE PHOTQGRAPH: AND

(II) “NEWSPAPER CARRIER" MEANS A PERSON WHO PRAQVIDES A

NEWSPAPER WITH THE SERVICE OF DELIVERING NEWSPAPERS SINGLY

OR IN BUNDLES. THE TERM DOES NOT INCLUDE AN EMPLOYEE QF THE

PAPER WHO, INCIDENTALLY TO HIS MAIN DUTIES, CARRIES OR

DELIVERS PAPERS,

(h) services performed by real estate, securitlies, and

insurance salespeople paid sclely by commissions and witnhouc
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guarantee of minimum earnings;

(1) service performed 1in the employ of a school,
college, or university if such service 1is performed by a
student wno is enrolled and is reqularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse 1s advised, at the time such
spocuse commences to perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such schcocol, college, or university and such
employment will not be covered by any program of
unemployment insurance;

{j) service performed by an individual who is enrolled
at a nonprofit or publi¢c educational institution, which
normally maintains a regular facuity and curriculum and
normally has a regularly organized body of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at such institution which combines academic
instruction with work experience if such service is an
integral part cf such program and such institution has so
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
cr on behalf of an employer ot group of employers;

(k) service performed :n the employ of a hospital Lf

-4- HB 807
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such service is performed by a patient of the hospital:

(L) services performed by a cosmetolegist who is
licensed under Title 37, chapter 31, or a barber who Iis
licensed under Title 37, chapter 30, and who has
acknowledged in writing that he is not covered by
unemployment insurance and workers' compensation and who
contracts with a cosmetological establishment as defined in
37-31-101 or a barbershop as defined in 37-30-1061, which
contract shall show the cosmetologist or barber is free from
all control and direction of the owner in the centract and
in fact; receives payment for services from his or her
individual clientele; leases, rents, or furnishes all of his
or her own equipment, skills, or knowledge; and whose
contract gives rise to an action for breach cf contract in
the event of contract termination {the existence of a single
license for the cosmetological establishment or barbershop
shall not be construed as a lack of freedom from csontrol or
directicn under this subsection);

(m) casual laber not in the course of an emplover's
trade or business performed in any calendar gquarter, uniess
the cash remuneration paid for such service is $50 or more
and such service 1is performed by an individual who .3
reqularly employed by such employer to perform such service.
"Regularly emploved" means the services are performed during

at least 24 days in the same quarter.
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(N) EMPLOYMENT OF SOLE PROPRIETORS OR WORKING MEMBERS

QF A PARTKERSHIF;

tn¥y(0) services performed for the installation of floor
coverings if the installer:

{1} bids or negctiates a contract price based upon work
performed by the yard or by the job;

(ii) is paid upon completion of an agreed upon porticn
of the job or after the job is completed;

{iii) may perform services for anyone without
limitation:;

(iv) may accept or reject any job;

(vy furnishes substantially all tools and equipment
necessary to provide the services; and

{vl) works under a written contract that:

(A} gives rise te a breach of contract action if the
installer or any cther party fails to perform the contract
obligations;

{B} states the installer is not covered by unemployment
insurance; and

(C} requires the installer to provide a current
workers' compensation policy or to obtain an exemption from
workers' compensaticn requirementst;

{8}--empioyment-cf-soie-propristars-or-—-werking--memsers

af-a-parcneraniny-axeent-ga-provided-ia-aubacerton-ftiY{1y¢

tp}--empioymens— -af-—a-dirssr-seiier-angaged-tn-tre-sate

_§- HA 807
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ef-consumer-produess;-primarriv-in—the-sustomertis-heme;

tq}-——emplioyment——for--whieh-—a-—rute--af--tiabititty-—for

indurys-eccupationai-disease;-or-death-ts-provided-under-the

iawa-sf-the-Hnited-Seatas-

try--empioyment——-sf-—a--pecaon--performing--sesvices-—tn

return-for-aid-or-sustenance-entvy;-except-—empioyment—-of--a

veiunteer—under-63-2-1057

t3y-—empltoyment——with-—-a--rartrosd-engaged-in-intevrsrats

commercar—excoapt—that-ratiroad-conserocrion-—work—ts—ineiunded

in-and-subjece-ta-rhe—previsiona-ef-+his-ehapterr-and

tty-——amployment—-as——-an--officiatr-——tneinding--a-—+imery

refarser-pr-judge;-at-a-schooi-amateur-athietic-event-untess

the-pearssn-is-ctherwise-empioyed-by-—a-sehoolt-discsiers

{2) "Employment" does not include elected public
officials.

{3) For the purposes of 39-51-203(6), the rerm
"employment" does not apply to service performed:

(a) in the employ of a church or convention or
association of churches or an orgarnization which is operated
primarily for religious purpeses and which is operated,
supervised, controlled, or principally supported by a church
or convention or assoctation of churches;

{b) by a duly ordained, commissioned, or licensed
minister of a church in the exercise of the church's

ministry or by a member of a religious order in the exercise

-7 HB 87
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of duties required by such order;

(c} in a facility conducted for cthe purpose of carrying
out a program of rehabilitation for individuals whose
earning capacity 1is impaired by age or physical or mental
deficliency or injury or providing remunerative work for
individuals who, Dbecause of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive laber market by an individual receiving such
rehabilitation or remunerative work:

(d) as part of an unemployment work-relief or
work=-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof by an individual receiving
such work relief or work training: or

{e}) for a state prison or ather state correcticonal or
custodial institution by an inmate of that institution,

{(4) AN INDIVIDUAL FCUND TO BE AN INDEPENDENT CONTRACTOR

BY THE DEPARTMENT UNDER THE TERMS OF 39-71-401(3) IS

CONSIDERED AN INDEPENDENT CONTRACTOR FOR THE PURPOSES OF

THIS CHAPTER.™

Section 2. Section 39~71-401, MCA, is amended ro read:

"39-71-401. Employments covered and employments
exempted. (1) Except as provided in subsection (2) of tnis
section, the Workers' Compensatcisn Act applies £ qil

employers as defined in 39-71-117 arnd tc all employeez as

-g- HE 807
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defined in 39-71-118. An empioyer who has any employee in
service under any appointment or contract of hire, expressed
or implied, oral or wrltten, shall elect tc be bound by the
provisions of compensation plan Ne. 1, 2, or 3. Every
employee whose employer is bound by the Workers'’
Compensation Act is subjec: to and bound by the compensation
plan that has been elected by the employer.

{2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

{a) househoid and domestic employment service--in--a&

privata--hemey--iocai--coitege--cluby--ar-tacai-chapter-of-a

eo}igge-~£raternitgf—or--seeor}tyr——excegt-—us——provfded—vin

39-51-263¢3y EMPLOYMENT;

(b) casual employment as defined in 39-71-1167

pecformed-—-in---any---caiendar--guarter;—-—uniess-—the--ease

remuneration—gaid—Ecr—the-seevice—és-559-—ar——more——and——the

service——is--performed—-by-—an——individnai-—uho-is-reguiar%z

empioyed-by-the-employer-to-perform-che-servicer-~URequiariy

ggpioled"-—means——the—servzcea-nre-pcrfcrmed—duringfat—ieasb

2éd-days-in-the-same-catendar-gquarteryy;

{c) employment of a-dependent-member-of--an--empleyer's
faméiyv-fer—whom—an—exemptéon-may—be—ciaimed—by—the—empieyer

under—the-faderai-Internai-Revenue-code an-individuaiis-asny

—g- HB 807
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daughtery-ar-spouse-and-service-performed-by-a--chiid--under

2i~-—yeprzs--of-—age-——in--the——employ-of-+the-cniidts-father-or

meother A DEFENDENT MEMBER OF AN EMPLOYER'S FAMILY FOR WHOM

AN EXEMPTION MAY BFE CLAIMED BY THE EMPLOYER UNDER THE

FEDERAL INTERNAL REVENUE CODE;

(d) employment of sole proprietors or working members
of a partnership, except as provided in subsection (3};

{e) employment cf a-bBroker-or-saiesman-performing-under
a—-ticense--issued--by--the--board-of-resivy-reguiation reat

eatater;—securitiesy-and-inanrance—satespeopie-paid-seieiy-by

commrasron-and--withogt—-guarantee—-—af-—minimom-—earnings A

BROKER OR SALFESMAN PERFORMING UNDER A LICENSE ISSUED BY THE

BOARD OF REALTY REGULATION;

(£) employment of a direct seller engaged in the sale
of consumer products, primarily in the customer's home;

{g) employment for which a rule Cf liability for
injury, occupational disease, or death is provided under the
laws of the United States:

(h} employment o©f any perscn perfcrming services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

(i} employment with any railroad engaged in interstate
commerce, except that railroad construction work is included
in and subiect to the provisions <f chis chaoter:

{jy emplcyment as an official, ineluding a  timer,

-10- HE 807
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referee, or judge, at a school amateur athletic event,
unless the person is othHerwise employed by a school
district;

{k) any person performing services as a newspaper
carrier or free-lance correspondent if the person performing
the services or a parent or guardian of the person
performing the services in the c¢ase of a minor has
acknowledged in writing that the person psarforming the
services and the services are not covered. As used in this
subsection "free-lance «correspondent” is a person whe
submits articles or photographs for publication and is paid
by the article or by the photograph. As used in this
subsection "newspaper carrier”:

(i) is a person who provides a newspaper with the
service of delivering newspapers singly or in bundles: but

(i1i) does not include an employee of the paper who,
incidentally te his main duties, carries cr delivers papers.

tii--agricuiturai--~iabory--—except—--as---provided--—in
39-53-263{8}7

tmy--service--performed--as~-an-afficer-ar-member-nf~the

crew—of-a-vessei-on—-the-—-navigabte—-waters--of--the-—Hnited

States,

tni--service--pesformed-in-the-emptoyv-of-any-ocher—seata

cr—tta-——~peisrtrisat--sobdiviaions—-or-—ef--the--iinired——Stares

governmeﬂt-—or~—of——an—fﬂstrumentaiity-af-qny—etner—state—er

~-11- HB 807
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states—ar—thetz-potiticat--subdivisiens-—or—-of--the--Enited

Stateay-—~exsepet-—that—-national-—-banks--erganired--under-the

nationat-banking-law-are-not-—entttied--te--exemprion--under

thf;——subsectéon—und—are—5nbjectuto—this-chapter—the-same~as

state-pankss-provided—thabt——-the-—sarvise——in-—axcinded-~from

employmant-as-defined-in-the-Federai-Unempioyment-Pax-Act-by

secrton-3366<e¥tFy-of—that-acts

tofy--service——performed--in-—the--empioy--of--a--schooty

colieger——or-—nniveratey—-tf-——the——servica-+a-perfarmed-hy-a

stndent-whe-is-encotied-and-ts-requiariy -ateending--ciasses

at——the--seshaeiy--esiiegay-or—univarsity-or-by-the-spousse-of

che-student—tf-the-spouse-its-adviseds-at—the-time-ehe-spouse

commences-to-perform-the-servicer-rhat-the-empioymene-of-the

smouse-to-perfarn—the-sesvice-is-preovided-under-a-pragram-to

provide—finanetal-assiscance—to-che-student-by--the-—zchoeoiy

cottege;~—ar-—universiry-—and--the--empioyment-—wrii--net-be

cevered-by-any-program-cf-workerst-compenaationy

tpi--service-performed-by-an-individuai-whe-is--enretied

ar--a—-nanprefit--—av-—pobiic--educational-inatrtutisny-which

normaltiy-maintatus-a-—requiar—-facnity--and--curriculum--and

normalily--has-—a--reguiariy--organized--body--of-arudanka-n

attendance-at-the-ptace-where-ites-educationat-sctivities-are

carrted-gony-as~-a—ssndent-in-a-fuii-time-—-pragram-—taken——for

crediv—at-che-itnacitution-that-combirnes—academte-nsrruceion

with--wark--experienece-if-the-service-ts-an-tntegraz-part-of

-12- HB 807
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the—program-and-the-institueion—-has-——ss--cercified--ta--the

enmplayery-—except-—that--this-—-supsection--does—not—appiy-to

service-performed-in-a-program-established-for-or-on——behaif

cf-an-employer-or-graup-of-employersas

tgqy-——service-—performed-—in-—-+thé-empioy-of-a-haspirai-if

the—sepvica-iu-parformed-by-a-patienc-sf-the—hoapiral;

tri--services-performed-for-the--instatiation--cé--fioar

coverings-if-the-instatiers

txy--bida-er-negotintes-a-contract-price-based-upan-werk

performed-by-the-yard-sr—by-the-jeb+

t¥ty~-ta--patd--upan-compietion—of-an-agreed-cpon-portion

of-the—job-or-after-the-job-is—compieteds

titid-may---perform—--services—--for-—-anyone——--witheut

Irmitations

tivy—may-accept-ar-reject-any-jobs

tvj--fyrnishes-—anbscantiatlyv--aili--toois--and-equipment

necessary-to-provide-the-servicesrs-and

tviy-works—under—a-written-coneract-thass

thy-—givea-rise—to-a-breach-sf-contraer——aeeian--rf--che

instatier--ar-—any-sther-party-£faita-to-perform-—the-ecencract

obtigatronst

tBj-——scates—the-instatier—is-noe-csverad-py-anemptoyment

tnsurancer-and

tE€¥--¢eguires-—ehe——inataiier--re--pravide--—-a---coreeny

workersl--compensation-policy-or-to-cbrain-an-exempeion-from

-13- HB 807
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wotkersl-compensatten-requirementss

{sy--aiscead-puplic-offictatar

(L) COSMETOLOGIST'S SERVICES AND BARBER'S SERVICES AS

DEFINED IN 39-51-204(1)(L).

3 ta) A scle proprietor cr a working member of a
partrership who helds himself out or considers himself an
independent contractor tand-—-who--ita--mot-cantraceingi~-for
cosmeraisgtstls—services-or-barberis-services-as-defined-—+n
39-5:-284t3¥{:} must elect tc be bound personally and
individually by the provisions of compensaticn pian No. 1,
2, or 3, but he may apply to the department for an exemption
from the Workers' Compensation Act for himself.

{b) The application must be made in accordance with the
rules adepted by the department. The department may deny the
application only 1f it determines that the applicant is not
an independent contractor.

{(¢) When an application is approved by the departmens,
it is conclusive as to the status of an independent
contractor and precludes the applicant from obtaining
benefits under this chapter.

{(d) When an election of an exemption is approved by the
department, the election remains effective and che
independent contractor retains his status as an  independent
contractar until Re notifies the department of any chance in

his ta

o
s

us  and  provides a description af nis present work
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status.

(e) If the department denies the application for
exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee
in the manner provided for in 35-51-1109. An applicant
dissatisfied with the decision of the appeals referee may
appeal the adecisicn in accordance with <the procedure
established in 39-51-2403 and 39~-31-2404.

{4) {a) A private corporation shall prcvide coverage
for its officers and other employees under the provisions of
compensation plan No. 1, 2, or 3, Hcowever, pursuant to such
rules as the department promulgates and subject in all cases
to approval by the department, an officer of a private
corporation may elect not to be bound as an employee under
this chapter by giving & written notice. on a form provided
by the department, served in the following manner:

{i) if the employer has elected to be bound by the
provisions of compensation plan No. 1, by delivering the
notice to the board of directors of the employer and the
department; or

(ii) if the employer has elected to be bound by the
provisions of compensation plan No. 2 or 3, by delivering
the notice to the board of directors of the employer, the
department, and the insurer.

(b} IE the employer changes plans or insurers, the

-15= HB 807
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officer's previous election is not effective and the officer
shall again serve notice as provided if he elects not to be
pound .

{c) The appeintment or electicn of an emplcyee as an
officer of a corporation for the purpeose of excluding the
employee from coverage under this chapter does not entitle
the officer to elect nhot to be bound as an employee under
this chapter. In any case, the officer must sign the notice
required by subsection (d){a) under oath or affirmation, and
he is subject to the penalties for false swearing under
45-7-202 if he falsifies the notice.

{S) Each employer shall post a sign in the workplace at
the locaticons where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control over such place of business or
property for the purpose of carrying on his usual trade,
business, or occupation. The sign will be provided by the
department, distributed through insurers or directly by the
department, and posted by emplovers in accordance with rules

adopted by the department. An employer who purposely or

-1l6- HB 807
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knowingly faiis to post a sign as provided in this

subsection is subject to a $50 fine for each citation."

NEW SEcTION. SECTION 3. EXEMPTION. aN EXEMETICON

GRANTED UNDER 39-71-401(3) BY THEE DEPARTMENT THAT A

PARTICULAR EMPLOYEER IS AN INDEPENDENT CONTRACTOR OR THAT A

PARTICULAR EMPLOYMENT IS EXEMPT FRCM THE PROVISIONS OF THIS

CHAFTER MUST BE REPORTED TO THE STATE COMPENSATION MUTUAL

INSURANCE FUND.

NEW SECTION. SECTION 4. CODIFICATION INSTRUCTION.

{SECTION 3] IS INTENDED TQ BE CODIFIED AS AN INTEGRAL PART

CF TITLE 39, CHAPTER 51, PART 6, AND THE PROVISIONS OF TITLE

39, CHAPTER 51, PART 6, APPLY TO [SECTION 3].

NEW SECTION. Section 5. applicability date. [This act]
applies to all claims filed on or after [the effective date
of this act].

NEW SECTION. Section 6. Effective date. [This act] is
effective July 1, 1991.

-End-~
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