INTRODUCED BY FOSTER,

FEBRUARY

FEBRUARY

FEBRUARY

FEBRUARY
FEBRUARY
FEBRUARY

FEBRUARY

FEBRUARY

MARCH 16,

MARCH 20,

MARCH 21,

MARCH 22,

1z,

13,

21,

22,
23,
25,

26,

27,

1991

1991

1991

1991
1991
1991
1991

1991

1991

1991

1991

1991

HOUSE BILL NO. 771

KOEHNKE, STEPPLER, JERGESON

IN THE HOUSE

INTRODUCED AND REFERRED TO COMMITTEE
ON BUSINESS & ECONOMIC DEVELOPMENT.

FIRST READING,

ON MOTION, REREFERRED TO COMMITTEE
ON AGRICULTURE, LIVESTOCK, & IRRIGATION.

COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

PRINTING REPORT.
SECOND READING, DO PASS.
ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 98; NOES, 0.

TRANSMITTED TO SENATE.

IN THE SENATE

INTRODUCED AND REFERRED TO COMMITTEE
ON AGRICULTURE, LIVESTOCK, & IRRIGATION.

FIRST READING.

COMMITTEE RECOMMEND BILL BE
CONCURRED IN. REPORT ADOPTED.

SECOND READING, CONCURRED IN.

THIRD READING, CONCURRED IN.
AYES, 49; NOEs, 0.

RETURNED TO HOQOUSE.

IN THE HOUSE

RECEIVED FROM SENATE.

SENT TO ENROLLING.
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A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE

AGRICULTURAL WAREHOUSE, COMMODITY DEALER, ARD GRAIN
STANDARDS ACT:; REVISING USE OF THE $30,000 EXEMPTION;
PROVIDING A PENALTY FOR FRAUD; ELIMINATING USE OF A
COMBINATION SCALE WEIGHT TICKET AND WAREHOUSE RECEIPT;
ELIMINATING THE REQUIREMENT TEAT SCALE WEIGHT TICKETS BE
EXCHANGED FOR WAREHOUSE RECEIPTS; ESTABLISHING A TIME LIMIT
FOR ISSUING A WAREHOUSE RECEIPT; REQUIRING A PRODUCER TO
REQUEST A WAREHOUSE RECEIPT: ALLOWING THE POOLING OF
AGRICULTURAL COMMODITIES IN STORAGE TO COVER SHORTAGES;
ALLOWING THE DEPARTMENT OF AGRICULTURE TO SEEK REMEDY IN THE
FIRST JUDICIAL DISTRICT; CHANGING THE AGGREGATE LIABILITY OF
SURETY BONDS FROM CUMULATIVE TO NONCUMULATIVE; ELIMINATING
THE ABILITY OF THE DEPARTMENT OF AGRICULTURE TO SET BOND
AMOUNTS BY RULE; REMOVING THEE MINIMUM AND MAXIMUM AMOUNTS OF
BONDS FOR A COMMODITY DEALER; PROVIDING REMEDIES FOR
COMMODITY DEALER DEFAULTS; REQUIRING COMMODITY DEALERS TO
KEEP RECORDS; PROVIDING FOR CLAIMS ON THE BOND BY AN INJURED
PERSON; AND AMENDING SECTIQNS 80-4-402, 80-4-~-429, 80-4-525,

80-4-527, B80-4-538, AND BO-4-604, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. Section B80-4-402, MCA, is amended to read:

"80-4-402. Definitions. As used in parts ¢ through 7 of
this chapter, the following definitions apply:

(1) "Agent" means any person who contracts for or
solicits any agricultural commodities £rom a producer or
warehouseman or negotiates the consignment or purchase of

any agricultural commodity on behalf of any commodity

dealer.
{2} “"Agricultural commodity“ means any grain, beans,
safflower, sunflcower seeds, tame mustards, rapeseed,

flaxseed, leguminous seed, or other small seed, and other
agricultural commodities designated by rulie of the
department.

(3) "Bond" means the bond required to be filed by part
5 or 6 of this chapter and includes any equivalent

established by department rule, as provided in 80-4-504 and

B80-4-604.

(4} "Commodity dealer" means any perscn who engages in
a business involving or, as part of his business,
participates in baving, axchanging, negotiating, or

soliciting the sale, resale, exchange, or transfer of any
agricultural commodity in the state of Montana. The term
does not include:

{a) a person engaged solely in storing, shipping, or

handling agricultural commodities for hire;

_ae INTRODUCED BILL
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(b} a person who buys agricultural commodities from a
licensed commodity dealer; er

[€=1 a erson who does not purchase more than $30,000
worth of agricultural commodities from producers during a

iicensing year; however, once a person exceeds the $30,000

exemption, he shall obtain a license and is not eligible for

the exemption for the succeeding yearc;

te¥(d) a person who is the producer of agricultural
commedities that he actually plants, nurtures, and harvests;
or

tdy(e) 2 person whose trading in agricuitural
commodities 1s limited to trading in commeodity futures on a
recognized futures exchange.

{5) “Credit sale contract™ means a contract for the
sale of an agricultural commodity when the sale price is to
be paid at a date after delivery of the agricultural
commodity to the buyer and includes but is not limited to
those contracts commonly referred tc as deferred payment
contracts, deferred pricing ceontracts, or price-later
contracts.

{6) "Department" means the department of agriculture

provided for in 2-15-3001.

(7) "Depositor"” means any person who deposits an
agricultural commedity in a warehouse for starage.
processing, handling, or shipment or who is the owner or
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legal holder of an cutstanding warehouse receipt or who is
lawfully entitled to possession of the agricultural
commodity.

{8) "Director" means the director of the department of
agriculture.

{9) "Grain" means all grains for which standards have
been established under the United States Grain Standards Act
(7 U.S.C. 71 through 87) and all other agricultural
commodities, such as mustard, oil seed crops, or other crops
which may be designated by rule of the department.

{10) "Grain Standards Act" means the United States Grain
Standards Act (7 U.S.C. 71 through 87) as-that-aet-reads-on
Juiy-17-1983.

(11) "Inspector" means any person so designated by the
director to assist in the administration of parts 4 through
6 of this chapter. The term includes warehouse auditers or
examiners.

(12) "Official grain inspecters" means any official
personnel who perform or supervise the performance of
official inspection services and certify the results
thereof, including the grade of the grain.

(13) "Official grain samplers" or "samplers" means any
official perscnnel who perform or supervise the performance
of official sampling services and certify the results

therect.
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(14) "Dffiecial grain standards" means the standards of
qguality and condition of grain that establish the grades
defined by the Grain Standards Act.

{15) “Cfficial grain weighers" means any official
personnel who perform or supervise the performance of class
X or class ¥ weighing services and certify the results
thereof, including the weight of the grain.

{(16) "Person" means any individual, firm, association,
corporation, partnership, or any other form of business
enterprise.

{17) "Producer" means the owner, tenant, or cperator of
land in this state who has an interest in and receives ail
or part ©of the proceeds from the sale of agricultural
commodities produced on that land.

(18) "Public warehouse" or "warehouse" means any
elevator, mill, warehouse, subterminal grain warehouse,
public warehouse, or other structure or facility in whien,
for compensation, agricultural commodities are received for
storage, handling, processing, or shipment. The term
includes facilities which commingle commodities belonging to
different lots of agricultural commodities.

{19) "Receipt" means a warehouse receipt.

{20) "Scale weight ticket" means a leocad slip or other
evidence of delivery, other than a receipt, given To a

depositcr by a warehouseman licensed under the provisicns of
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part 5 of this chapter wupon initial delivery of the
agricultural commodity to the warehouse.

(21) "Station" means a warehouse lccated more than 3
miles from the central office of the warehouse.

(22) "Subterminal warehouse” means any warehouse at
which an intermediate function 1is perfeormed in which
agricultural commodities are customarily received from
dealers or producers and where the commodities are
accumulated prior to shipment.

{23) "Terminal grain warehouse” means any warehouse
authorized by a grain exchange to receive or disburse grain
on consignment as presented by the rules and regulations of
a grain exchange.

{24) "Warehouseman" means a person operating or
controlling a public warehouse.

{25} "Warehcuse receipt" means every receipt, whether
negotiable o¢r nonnegoriable, issued under part S5 of this
chapter by a warehcuseman, except. scale weight tickets."

Section 2. section 80-4-429, MCA, is amended to read:

"80-4-429. Penalty. (1) Except as otherwise provided,
any person who violaces any provision of parts 4 through 6
of this chapter or rules promulgated thereunder or who
impedes, obstructs, hinders, or otherwise prevents or
attempts  to prevent the director or his duly authorized

representative i1n the performance of his duty under parts 4
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through 6 of this chapter is guilty of a misdemeanor and is
punishable by impriscnment in a county jail not to exceed 6
months or by a fine of not more than $1,000, or both.

{(2) A person who refuses to permit inspection of
licensed premises, books, accounts, records, or other
documents required by parts 4 through 7 of this chapter or
who wuses a scale weight ticket or credit sale contract that
fails to satisfy the requirements of parts 4 through 7 of
this chapter is guilty of a misdemeanor.

{3) A person acting as a commodity dealer or

warehouseman who knowingly sells warehouse-receipted

agricultural commodities :hat he is not authorized to sell

or who fails to pay for putchased agricultural commodities

is guilty of a felony."

Section 3. Section 80-4-525, MCR, is amended to read:

"80-4-525. Scale weight tickets -- form -- issuance.
(1) Scale weight tickets must be bound in books of
convenlent size and must be numbered consecutively. The
original scale weight ticket must be delivered toc the person
from whom the agricultural commodities are received, One
carbon copy of each scale weight ticket must remain as a
permanent record.

{2) A scale weight ticket must be issued for each load
of agricultural commodity received by the warehouseman.

{3) & scale weight ticket may not be issued or held in
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lieu o©f a warehouse receipt. The retention of scale weight
tickets in lieu of warehouse receipts by the owner of the
grain is at the owner's risk.

(4) There must be plainly printed across the face of
such scale weight ticket issued by the warehouseman, in bold
type, the words "THIS IS NOT A WAREHQUSE RECEIPT. IP-MHIP-BR

EXEHANGEP~FOR A WAREHROUSE RECEIPT WILL BE ISSUED UPON

REQUEST IF GRAIN IS HELD IN STORAGE".

t54--FThere--muse-be-piainiy-printed-across-che-face—-of-a
combinatien-scaie-weight-ticket-and-warehsuse-receipt-iasued
by-the-warehousemans;-in-baltd-typer--the--words—-4E€OMBINATION
SEALE-WEIGHT-TICKEP~-ANB~WAREHGHSE-RECBIPFL+

t63(5) All scale weight tickets must be signed by the
warehouseman or his agent.

t7+ When—-seate-—-weight--tickets--are---exchanged-—-£far
warehcuse---receipts;--the--scate-~-weighe--tickets--muasc--be
suerendered-to-the-warehousemans

tB+(6) All scale weight tickets must be converted into
cash or warehouse receipts on demand."

Section 4. section B0-2-527, MCA, is amended to read:

"80-4~527. Warehouse receipt - issuance. (1) A
warehcuse receipt 1is a receipt issued by a licensed
warehouseman on a Fform containing all the informaktion
required by B80~-4-526.

(2) No warehouse receipt may be issued except for an

-8~
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agricultural commodity actually delivered to a warehouse for
storage.

{3) All warehousemen are reguired to issue a warehcuse
receipt for each lot of agricultural commodity received for
storage or make payment for the agricultural commodity.

(4) A warehouse receipt that does not in fact represent
an agricultural commodity actually delivered into a
warehouse for storage and the origin of which cannot be
traced to the acrtual delivery cof the grain represented:

(a) is not legal and is of nc value;

{b) has no claim on the agricultural commodity stored
in a warehouse; and

{¢) has no claim on the warehocuseman's bond.

{5) All agricultural commodities in a warehouse belong
te the holder of outstanding warehouse receipts except those
commodities that are in excess of the total of all
outstanding storage obligatieons. An cutstanding warehouse
receipt is a warehouse receipt that has not been returned
and paid in full on the basis of grade, quality, and
guantity by the warehouseman issuing it.

(6) If for convenience the holder of two or more
warehouse receipts covering like agricultural commodities
wishes to combine them, the new receipt so issued must state
the fact that it was issued in lieu of existing receipts. An

assembly or recapitulation statement must be made whenever
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receiprs are 30 combined, and the number or other
identificaticn of the statement must be referenced on the
new ccmpined receipt. The assembly sheet must be kept on
file in the warehouse office. Each canceled receipt must
have stamped across its face "Canceled by Ro. " (showing
the number ©f the new combination receipt).

{(7) A warehouseman who is a grower and conducts such an
enterprise may receive his own grain and issue warehouse
receipts for agricultural commodities, in the same manner
and without discrimination, as cthough the warehouse and
growing enterprises were of separate ownership. However, the
warehouseman shall report to the department all warehouse
receipts issued to himself as a grower.

{8) When warehouse receipts are prepared on duplicate
or triplicate forms, the original copy is the warehouse
receipt and must be given upon _reguest tc the person storing
the agricultural commodity covered by such receipt. The
cther copies shall have plainly printed across the face the
words "duplicate”, “triplicate", or "nonnegotiable".

(9) Each warehouse receipt issuyed must show the amount
of cash or value of any merchandise the warehouseman has
advanced on the agricultural commodity represented by the
receipt, but such notation may not be c¢construed as fixing
the date of sale of such grain.

{10) All warehouse receipts must be numbered

-10-
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consecutively as issued by each warehouseman.

{1l1) Warehouse receipts must be issued no later than 30

days after delivery unless agreed to in writing by both

parties."”
Section 5, Section 80-4-538, MCA, is amended to read:
"80-4-53B. Warehouse shortage -- remedies. (1) For

purposes of this section, whenever a warehouseman stores

agricultural commodities of different kinds, a receipt

holder has a claim against all commodities in stcorage,

regardless of their kind, under his receipt.

(2} Whenever it appears, after an investigation, that a
warehouseman does not have in his possession sufficient
agricultural commodities to cover the outstanding warehouse
receipts, scale weight tickets, or other evidence of storage
ljability issued or assumed by him or when a warehouseman
refuses to submit his books, papers, or property to lawful
inspection, the department may give notice to the
warehouseman to comply with the following requirements:

{fa) to cover such shortage;

{b) to give an additional bond as requested by the
department; or

(€} to submit to such inspection as the department
considers necessary.

+2%({3) If the warehouseman fails to comply with the

terms of such notice within 24 hours from the date of
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issuance of the notice or within such further time as the
department may allow, the department may petition the

district court of the first judicial district, Lewis and

Clark County, or the district court in the county where the

licensee's principal place of business is located, as shown
by the license application, for an order:

{a) authorizing the department to seize and take
possession of any or all agricultural commodities in the
warehouse or warehouses owned, operated, or controlled by
the warehouseman and of all bocks, papers, and property of
all kinds used in connection with tne ¢onduct or the
operation of the warehouse business and any materials that
pertain in any way to that business; and

{b) enjoining the warehouseman from interfering with
the department in the discharge of its duties as required by
this part.

+3¥(4) Upon taking possession, the department shall
give written notice of its action to the surety on the bond
of the warehouseman and may notify the holders of record, as
shown by the warehouseman's record, of all warehouse
receipts or scale weight tickets issued for agricultural
commodities to present their warehouse receipts or other
evidence of deposits for inspection or to account for the
same. The department may thereupon cause an audit to be made

of the affairs of the warehouse, including but not limited

-12=~



10
11
12
113
14
15
16
17
18
19
20
21
22
23
24

25

LC 1655/01

to the agricultural commedities of which there 1is an
apparent shortage, to determine the amount of shortage and,
if possible, to compute the shortage as to each depositor as
shown by the warehouseman's records. The department shall
notify the warehouseman and the surety on his bond of the
amount of the shortage and notify each affected depositor by
gsending notices to the depositor's last—known address as
shown by the records of the warehouseman.

t4¥(5) The department shall retain possession of the
agricultural commodities in the warehouse or warehouses and
the books, papers, and property of the warehouseman until
such time as:

fa} the warehouseman or the surety on the bond has
satisfied the claims of all holders of warehouse receipts or
other evidence of deposits;

{b} the surety on the bond has satisfied all such
claims pro rata, if the shortage exceeds the amount cf the
bond; or

(¢) the department is ordered by the court to surrender
possession.

t53(6) If during or after the audit provided for in
this section or at any other time the department has
evidence that the warehouseman is insclvent or is unable to
satisfy the «claims of all holders of warehouse receipts or

other evidence of deposits, the department may petition the
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district court for the appointment of the department to
operate or liquidate the business of the warehouse.

£5¥(7} At any time within 10 days after the department
takes possession of any agricultural commodities or the
bocks, papers, cor property of any warehouse, the
warehouseman may serve notice on the department to appear in
the district c¢ourt of the county in which the warehouse is
located, at a time to be fixed by the court, and show cause
why the agricultural commodities, books, papers, and other
property should not be restored to his possession.

+#+(8) All necessary expenses incurred by the
department in carrying out the provisions of this section
may be recovered in a separate civil action brought by the
department in district court or recovered at the same time
and as part of the seizure action filed under subsection
t23{ay [3)(a).

£83(9) As a part of the expenses so0 incurred, the
department 1is authorized +to 1inciude the cost of adeguate
liabilirty insurance necessary to protect the department, its
cfficers, and others engaged in carrying cut this section.

t93(10) The department shall set by rule the time limits
for:

(a) notification of its action on the surety bond of a
warehouseman;

(b) the holders of warehouse receipts or scale weight

-14-
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tickets to provide to the department such evidence of
deposit; and

(c) satisfaction of the claims of all holders of
warehouse receipts or other evidence of deposits.”

Section 6. Section 80-4-604, MCA, is amended to read:

"80-4-604. Bonding requirement amcunts —- cancellation.
(1) An applicant for a license to operate as a commodity
dealer shall, bhefore a license may be issued, file with the
department a surety bond or its equivalent, as established
by department rule, payable to the state. The aggregate
annust liability of the surety may not exceed the sum of the
bond.

{2) Uniess-—-sek--by-department-rutey—the The bond for a
commodity dealer may not exceed 2% of the value of the
agricultural commodities purchased by the commodity dealer
from the producer during the previous l12-meonth periecd. The
bend for all new applicants is 2% of rhe estimated value of
all agricultural commodities to be purchased during the
coming l2-month periocd. ¥he-departmenc-may-by-ruie-require-a
greater--percentage-—in-each-instances-Fhe-minimum-ameunt-of
bond-required-by-any-commodity-deater-is--520;0667-—and——the
maximum-ia-presceribed-in-860-4-485<

{3) A surety shall notify the commodity dealer and the
department by certified mail at least 60 days pricr to  the

cancellation of the bond. The liability of the surety covers
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purchases made by the commodity dealer during the time the
bond is in force. A commodity dealer's bond filed with the
department 1is continuous until canceled by the surety upon
60 days' notice; however, such cancellation does not
terminate any liability of the surety incurred prior to the
date of cancellation.”

NEW SECTION. Section 7. cCommodity dealer defaults -—-
remedies. (1) IE the department finds that a commodity
dealer has failed to comply with the terms of a written
contract or has failed to pay for a commodity purchase under
an oral agreement in the manner and within the time provided
in 80-4-608, the department may petition the district court
of the first judicial district, Lewis and Clark County, For
an order authorizing the department to seize and take
possession of:

(a) any agricultural commodities in the facilities
owned, operated, or contrelled by the commodity dealer;

{(b) all books, papers, and property used in connection
with the operation of the commodity dealer business; and

(c) any material that pertains in any way to that
business.

{2) 1If during or after an audit or at any other time
the department has evidence that the commodity dealer is
inselvent or is unable to satisfy the claims of all

commodity dealer creditors covered by the bond, the

_16_
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department may petition the district court of the first
judicial distriect, Lewis and Clark County, for the
appointment of the department to operate or liquidate the
business of the commodity dealer.

NEW SECTION. Section 8. Records. (1) A commodity
dealer shall provide evidence of delivery, such as scale
tickets, for all agricultural commodities purchased from &
producer.

(2) A commodity dealer shall keep daily position
records or their equivalent showing purchases, deliveries,
or payments to producers.

NEW SECTION. Section 9. claims on bond by injured
person. A person injured by the breach of an obligation fer
which the bond is given may file a claim with the
department. Claims will be accepted only from producers and
for agricultural commodities grown in Montana.

NEW SECTION. Section 10. codification instruction.
{Sections 7, 8, and 9] are intended to be codified as an
integral part of Title 80, chapter 4, part 6, and the
provisions of Title 8¢, chapter 4, part 6, apply to
[sections 7, 8, and 2].

NEW SECTION. Section 11. sSeverability. If a part of
fthis act} 1is invalid, all wvalid parts that are severable
from the invalid part remairn in effect. If a part of ([this

act] is invalid in one or more of its applications, the part

-17—-
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remains in effect in all wvalid applications
severable from the invalid applications.
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RE-REFERRED AND /

APPROVED BY COMMITTEE
ON AGRICULTURE LIVESTOCK
AND IRRIGATION AS AMENDED

HOUSE BILL RO. 771

INTRODUCED BY FOSTER, KOEHNKE, STEPPLER, JERGESON

A BILL FOR AN ACT ENTITLED: "AR ACT TO GENERALLY REVISE THE
AGRICULTURAL WAREHOUSE, COMMODITY DEALER, AND GRAIN
STANDARDS ACT; REVISING USE OF THEE $30,000 EXEMPTION;
PROVIDING A PENALTY FOR FRAUD; ELIMINATING USE OF A
COMBINATION SCALE WEIGHT TICKET AND WAREHOUSE RECEIPT;
EBEIMENATING-PHE-REQUEIREMEN®-FHAE-~-SCALRE--WEIGHT--PIEKEES~--B58
EXEHANGEB--FOR-WARBHOUSE-REEEIPPSs ESTABLISHING A TIME LIMIT
FOR ISSUING A WAREHOUSE RECEIPT; REQUIRING A PRODUCER TO
REQUEST A WAREHOUSE RECEIPT; ALLOWING THE POOLING OF
AGRICULTURAL COMMODITIES 1IN STORAGE TO COVER SHORTAGES;
ALLOWING THE DEPARTMENT OF AGRICULTURE TO SEEK REMEDY IN THE
FIRST JUDICIAL DISTRICT: CHANGING THE AGGREGATE LIABILITY QF
SURETY BONDS FROM CUMULATIVE TO NONCUMULATIVE; ELIMINATING
THE ABILITY OF THE DEPARTMENT OF AGRICULTURE TO SET BOND
AMOUNTS BY RULE; REMOVING-THE-MINIMEM-ANB-MAKEIMHM-AMOUNTS-OF
BONPS---POR--A--COMMODIP¥--DEABER; PROVIDING REMEDIES FOR
COMMODITY DEALER DEFAULTS; REQUIRING COMMODITY DEALERS TO
KEEP RECORDS; PROVIDING FOR CLAIMS ON THE BOND BY AN INJURED
PERSON; AND AMENDING SECTIONS B80-4-402, 80-4-429, 80-4-525,

80-4-527, B0-4-538, AND 80-4-604, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. gection 80-4-402, MCA, is amended to read:

"80-4-402. Definitions. As used in parts 4 through 7 of
this chapter, the following definitions apply:

(1) "Agent" means any person wwho contracts for or
solicits any agricultural commodities from a producer or
warehouseman or negotiates the consignment or purchase of

any agricultural commodity on behalf of any commodity

dealer.
{2) “Agricwltural commodity™ means any grain, beans,
safflower, sunflower seeds, tame mustards, rapeseed,

flaxseed, 1leguminous seed, or other small seed, and other
agricultural commodities designated by rule of the
department.

(3) "Bond" means the bond required to be filed by part
5 or 6 of this chapter and includes any equivalent
established by department rule, as provided in 80-4-504 and
80-4-664 AND B80D-4-604.

{4} "Commodity dealer" means any person who engages in
a business involving or, as part of his business,
participates in buying, exchanging, negotiating, or
soliciting the sale, resale, exchange, or transfer of any
agricultural commodity in the state of Montana. The term
does not include:

{a) a perscn engaged solely in storing, shipping, or

handling agricultural commedities for hire;

-2- HB 771
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(b} a person who buys agricultural commodities from a
licensed commodity dealer; or

{c) a person who does not purchase more than $30,000
worth of agricultural commodities from producers during a

licensing year; however, once a person exceeds the $30,000

exemption, he shall obtain a license and is not eligible for

the exemption for the succeeding year;

tey{d) a person who is the producer of agricultural
commodities that he actually plants, nurtures, and harvests;
or

td¥(e) a person whose trading in agricultural
commcedities is limited to trading in commodity futures on a
recognized futures exchange.

(5) "Credit sale contract" means a contract for the
sale of an agricultural commodity when the sale price is to
be paid at a date after delivery of the agricultural
commodity to the buyer and includes but is not limited to
those contracts commonly referred to as deferred paymernt
contracts, deferred pricing contracts, or price-later
contracts.

{6) "Department" means the department of agriculture

provided for in 2-15-3001.

{7) ‘"Depositor" means any person who deposits an
agricultural commodity in a warehcuse for storage,
processing, handling, or shipment or who is the owner or
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legal holder of an outstanding warehouse receipt or who is
lawfully entitled to possession of the agricultural
commodity,

(8) "Director” means the director of the department of
agriculture.

{9) "Grain" means all grains for which standards have
been established under the United States Grain Standards Act
{7 U.S.C. 71 through 87) and all other agricultural
commodities, such as mustard, oil seed crops, or cother crops
which may be designated by rule of the department.

{10} "Grain Standards Act" means the United States Grain
Standards Act (7 U.S.C. 71 through 87) as-that-act-reads-on
Juiy-ry-1983,

(11) "Inspector" means any person so designated by the
director to assist in the administration of parts 4 through
6 of this chapter. The term includes warehouse auditors or
examiners,

(l2) "Official grain inspectors" means any official
perscnnel who perform or supervise the performance of
official inspection services and certify the results
therecf, including the grade of the grain.

(13) “"Official grain samplers" or "“samplers" means any
official personnel who perform or supervise the performance
of official sampling services and certify the results

thereof.
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(14) "Official grain standards" means the standards of
quality and condition of grain that establish the grades
defined by the Grain Standards Act.

{15) "Official grain weighers" means any official
personnel who perform or supervise the performance of class
X or class Y weighing services and certify the results
thereof, including the weight of the grain.

{16) "Person" means any individual, firm, association,
corporation, partnership, or any other form of business
enterprise.

{17) "Producer™ means the owner, tenant, or operator of
land in this state who has an interest in and receives all
or part of the proceeds from the sale of agricultural
commodities produced on that land.

(18) "Public warehouse" or "warehcuge" means any
elevator, mill, warehouse, sSubterminal grain warehouse,
public warehouse, or other structure or facility in which,
for compensation, agricultural commodities are received for
storage, handling, processing, or shipment. The term
includes facilities which commingle commodities belonging to
different lots of agricultural commodities.

{19) "Receipt" means a warehouse receipt.

{20) "Scale weight ticket™ means a load slip or other
evidence of delivery, other than a receipt, given to &

depositor by a warehouseman licensed under the provisions orf
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part S of this chapter upon initial delivery o¢f the
agricultural commodity to the warehouse,

{21) "Station" means a warehouse located more than 3
miles from the central office of the warehouse.

({22) "Subterminal warenhouse" means any warehouse at
which an intermediate function 1is performed in which
agricultural commodities are customarily received from
dealers or producers and where the commodities are
accumulated prior to shipment.

{23) "Terminal grain warehouse" means any warehouse
authorized by a grain exchange to receive or disburse gqrain
on ceonsignment as presented by the rules and regulations of
a grain exchange.

{24) "Warehouseman" means a person operating or
contrelling a public¢ warehouse.,

{25) "Warehouse receipt" means every receipt, whether
negotiable or nconnegotiable, issued under part 5 ocf this
chapter by a warehouseman, except scale weight tickets."

Section 2. Section 80-4-429, MCA, is amended to read:

"80-4-429. Penalty. (1) Except as otherwise provided,
any person who violates any provision of parts 4 through 6
of this chapter or rules promulgated thereunder or who
impedes, obstructs, hinders, or otherwise prevents or
attempts to prevent the director or his duly authorized

representative in the performance of his duty under parts 4
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through 6 of this chapter is gquilty of a misdemeanor and is
punishable by imprisonment in a county jail not to exceed 6
mcnths or by a fine of not more than $1,000, or both.

{2) A person who refuses to permit inspection of
licensed premises, books, accounts, records, or other
documents required by parts 4 through 7 of this chapter or
who uses a scale weight ticket or credit sale contract that
fails to satisfy the requirements of parts 4 through 7 of
this chapter is guilty of a misdemeanor.

{3) A person acting as a_ commodity dealer or

warehouseman who knowingly sells warehouse-receipted

agricultural commodities that he is not authorized to sell

or who fails to pay for purchased agqricultural commodities

is guilty of a felony."

Section 3. Section 80-4-525, MCA, is amended to read:

"B0-4-525. Scale weight tickets -- form -—- issuance.
(1) Scale weight tickets must be bound in books of
convenient size and must be numbered consecutively. The
original scale weight ticket must be delivered to the person
from whem the agricultural commodities are received. One
carban copy of each scale weight ticket must remain as a
permanent record.

{2) A scale weight ticket must be issued for each load
of agricultural commodity received by the warehouseman.

(3) A scale weight ticket may not be issued or held in

-7- HB 771

w

-2 N -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0771/02

lieu of a warehouse receipt. The retention of scale weight
tickets in lleu of warehouse receipts by the owner of the
grain is at the owner's risk.

(4) There must be plainly printed across the face of
such scale weight ticket issued by the warehouseman, in bold
type, the words "THIS 15 NOT A WAREHOUSE RECEIPT. ¥¥-MUS®-BE

E¥CHANGEB-POR IT MUST BE EXCHANGED FOR A WAREHOUSE RECEIPT

Wibh-BE-ISSUED-UHPON-REQHRS? IF GRAIN IS HELD IN STORAGE".

t5y~--FThere--muat-be-piainiy-printed-across-the-face-of-a
combination-scate-weight-ticket-and-warehouse-receipt-issued
by-the-warehousemany-in-botd-typer-—the--worda--L0oMBINATION
SEALE-WEFGHY - PICKEP-AND-WAREHOUSE-RECEFPPY -

t6¥(5) All scale welght tickets must be signed by the
warehouseman cor his agent.

+7y When--scate--wyeight—-tickets--are---exchanged---for
wareheuse-—-receipesy-—the--scate--weight--tickets--must——be
syrrendered-to-the-warehousemans

t83(6) All scale weight tickets must be converted into
cash or warehouse receipts on demand."

Section 4. sSection 80-4-527, MCA, is amended to read:

"80-4-527. HWarehouse receipt - isspance. (1} A
warehouse receipt is a receipt issued by a licensed
warehouseman on a form containing all the infermation
required by 80-4-526.

{2) No warehouse receipt may be issued except for an
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agricultural commodity actually delivered to a warehouse for
storage.

(3) All warehousemen are required to issue a warehouse
receipt for each lot of agricultural commodity received for
storage or make payment for the agricultural commodity.

{4) A warehouse receipt that dces not in fact represent
an agricultural commodity actually delivered into a
warehouse for storage and the origin of which cannot be
traced to the actual delivery of the grain represented:

(a) is not legal and is of no value;

{b) has no claim on the agricultural commedity stored
in a warehouse; and

{c) has no claim on the warehouseman's bond.

{5) All agricultural commodities in a warehouse belong
to the holder of outstanding warehouse receipts except those
commcdities that are in excess of the total of all
outstanding storage obligations. An ocutstanding warehouse
receipt is a warehouse receipt that has not been returned
and paid in full on the basis of grade, quality, and
guantity by the warehouseman issuing it.

(6) If for convenience the hclder of two or more
warehouse receipts covering 1like agricultural commodities
wishes to combine them, the new receipt so issued must state
the fact that it was issued in lieu of existing receipts. An

assembly or recapitulation statement must be made whenever
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receipts are S0 combined, and the number or other
identification of the statement must be referenced on the
new combined receipt. The assembly sheet must be kept on
file in the warehouse office. Each canceled receipt must
have stamped across its face "Canceled by No. " (showing
the number of the new combination receipt).

(7) A warehouseman who is a grower and conducts such an
enterprise may receive his own grain and issue warehouse
receipts <for agricultural commodities, in the same manner
and without discrimination, as though the warehouse and
growing enterprises were of separate ownership. However, the
warehouseman shall report to the department all warehouse
receipts issued to himself as a grower.

{8) When warehouse receipts are prepared on duplicate
or triplicate forms, the original copy is the warehouse
receipt and must be given upon request fo the person storing
the agricultural commodity covered by such receipt. The
other copies shall have plainly printed across the face the
words "duplicate", “"triplicate"”, or "nonnegotiable™.

(9) Each warehouse receipt issued must show the amount
of cash or value of any merchandise the warehcuseman has
advanced on the agricultural commodity represented by the
receipt, but such notation may not be construed as fixing
the date of sale of such grain.

(10) Aall warehouse receipts must be numbered
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consecutively as issued by each warehouseman.

(11) Warehcuse receipts must be issued WHEN STORAGE IS

CHARGED BUT no later than 30 days after delivery unless

agreed to in writing by both parties."

Section 5. Section B0-4-538, MCA, is amended to read:
"80-4-538. Warehouse shortage -— remedies. (1) For

purposes of this section, whenever a warehouseman stores

agricuitural commodities of different kinds, a receipt

holder has a claim aqainst all commodities in storage,

reqardless of their kind, under his receipt.

{2) wWhenever it appears, after an investigation, that a
warehouseman does not have in his possession sufficient
agricultural commodities to cover the outstanding warehouse
receipts, scale weight tickets, or other evidence of storage
liability issued or assumed by him or when a warehouseman
refuses to submit his books, papers, or property to lawful
inspection, the department may give notice to the
warehouseman to comply with the following requirements:

(a) to cover such shortage:;

(b) to give an additional bend as requested by the
department; or

{c) to submit to such inspection as the department
considers necessary.

t2¥({3) If the warehouseman fails to comply with the

teems of such notice within 24 hours Erom the date of
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issuance of the notice or within such further time as the
department may allow, the department may petition the

district court of the first judjcial district, Lewis and

Clark County, or the district court in the county where the

licensee's principal place of business is located, as shown
by the license application, for an order:

{a) authorizing the department to seize and take
possession of any or all agricultural commodities in the
warehouse or warehouses owned, operated, or controlled by
the warehouseman and of all books, papers, and property of
all kinds used in connection with the conduct or the
operation of the warehouse business and any materials that
pertain in any way to that business; and

(b} enjoining the warehouseman from interfering with
the department in the discharge of its duties as required by
this part.

€3¥(4) Upon taking possession, the department shail
give written notice of its action to the surety on the bond
cf the warehouseman and may notify the holders of record, as
shown by the warehouseman*s record, of all warehouse
receipts or scale weight tickets issued for agricultyral
commeodities to present their warehouse receipts or other
evidence of deposits for inspection or to 4account for the
same, The department may thereupon cause an audit tco be made

of the affairs of the warehouse, including but not limited
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to the agricultural commodities of which there is an
apparent shortage, to determine the amount of shortage and,
if possible, to compute the shcrtage as to each depositor as
shown by the warehouseman's records. The department shall
notify the warehouseman and the surety on his bond of the
amount of the shortage and notify each affected depositor by
sending notices to the depositor's last-known address as
shown by the records of the warehouseman.

t43{5) The department shall retain possession of the
agricultural commodities in the warehouse or warehouses and
the books, papers, and property of the warehouseman until
such time as:

(a) the warehouseman or the surety on the bond has
satisfied the claims of ail holders of warehouse receipts or
other evidence of deposits:

(b) the surety on the bond has satisfied all such
claims pro rata, if the shortage exceeds the amount of the
bond; or

(c¢) the department is ordered by the court to surrender
possession.

+5%(6) If during or after the audit provided for in
this section or at any other time the department has
evidence that the warehcuseman is insolvent or is unable to
satisfy the <claims of all holders of warehouse receipts or

other evidence of deposits, the department may petition thne
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district court €for the appointment of the department to
operate or liquidate the business of the warehouse.

+6%{7) At any time within 10 days after the department
takes possession of any agricultural commodities or the
bocks, papers, or property of any warehouse, the
warehouseman may serve notice on the department to appear in
the district court of the county in which the warehouse is
located, at a time to be fixed by the court, and show cause
why the agricultural commodities, books, papers, and other
property should not be restcred to his possession,

+7¥(8) All necessary expenses incurred by the
department in carrying out the provisions of this section
may be recovered in a separate civil actien brought by the
department in district court cor recovered at the same time
and as part of the seizure action filed under subsection
t2y¢ay (3)(a}.

t6+(9) As a part of the expenses so incurred, the
department is authorized to include the cost of adequate
liability insurance necessary to protect the department, its
officers, and others engaged in carrying out this section.

+23(10) The department shall set by rule the time limits
for:

{a) notification of its action on the surety bond of a
warehouseman;

(b) the holders of warehouse receipts or scale weight
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tickets to provide to the department such evidence of
deposit; and

(c) satisfaction of the claims of all holders of
warehouse recelpts or other evidence of deposits.”

Section 6. Section 80-4-604, MCA, is amended to read:

"80-4~604. Bonding requirement amounts —- cancellation.
(1) An applicant for a license tc operate as a commodity
dealer shall, before a license may be issued, file with the
department a surety bond or its egquivalent, as established
by department rule, payable to the state, The aggregate
annuat liability of the surety may not exceed the sum of the
bond.

{2) Unitess--set--by-department-ruie;-the The bond for a
commodity dealer may not exceed 2% of the value of the
agricultural commodities purchased by the commodity dealer
from the producer during the previous 12-month pericd. The
bond for all new applicants is 2% of the estimated value of
all agricultural commodities to be purchased during the
coming l2-month peried. Phe-~department-may-by-rule-require-a
qteater-—pereentage——&n—eaeh—inatance:—The—minimum—amonnt—af
bond-required-by-any-commodity-deater-is--$2878697--and——the

maximam--is—-prescribed--in--86-4-4057 THE MINIMUM AMOUNT OF

BOND REQUIRED BY ANY COMMODITY DEALER IS $20,000, AND THE

MAXIMUM 1S PRESCRIBED IN 80-4-405.

(3} A surety shall notify the commodity deaier and the
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department by certified mail at least 60 days prior to the
cancellation of the bond. The liability of the surety covers
purchases made by the commodity dealer during the time the
bond is in force. A commodity dealer's bond filed with the
department is continuous until canceled by the surety upon
60 days' notice; however, such cancellation does not
terminate any liability of the surety incurred prior to the
date of cancellation.”

NEW SECTION. Section 7. Commodity dealer defaults —-—
remedies. (1) If the department £finds that a commodity
dealer has failed to comply with the terms of a written
contract or has failed to pay for a commodity purchase under
an oral agreement in the manner and within the time provided
in 80-4-608, the department may petition the district court
of the first judiclal distriect, Lewis and Clark County, for
an order authorizing the department to seize and take
possession of:

{a) any agricultural commodities in the facilities
owned, operated, or contrclled by the commodity dealer;

(b} all books, papers, and property used in connection
with the operation of the commodity dealer business; and

(c) any material that pertains in any way to that
business.

(2) If during or after an audit or at anry other time

the department has evidence that the commodity dealer is
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insolvent or is unable to satisfy the claims of all
commodity dealer creditors covered by the bond, the
department may petition the district court of the first
judicial district, Lewis and Clark County, for the
appointment of the department to operate or liguidate the
business of the commodity dealer.

NEW SECTION. Section 8. Records. (1} A  commodity
dealer shall provide evidence of delivery, such as scale
tickets, for all agricultural commodities purchased from a
producer.

(2) A commodity dealer shall keep daily position
records or their equivalent showing purchases, deliveries,
or payments to producers.

NEW SECTION. Section 9. Claims on bond by injured
person. A person injured by the breach of an obligation for
which the bond 1is given may file a c¢laim with the
department. Claims will be accepted only from producers and
for agricultural commodities grown in Montana.

NEW SECTION. Section 10. codification instruction.
[Secticns 7, 8, and 9] are intended tc be codified as an
inteqral part of Title 80, chapter 4, part 6, and the
provisions of Title 80, chapter 4, part 6, apply to

[sections 7, 8, and 91}.
NEW SECTION. Section 11. severability. If a parc of

[this act] is invalid, all valid parts that are severable
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from the invalid part remain in effect, If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

~-End-
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HOUSE BILL NO, 771

INTRODUCED BY FOSTER, KOEHNKE, STEPPLER, JERGESON

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
AGRICULTURAL WAREHOQUSE, COMMODITY DEALER, AND GRAIN
STANDARDS ACT; REVISING USE OF THE $30,000 EXEMPTION;
PROVIDING A PENALTY FOR FRAUD; ELIMINATING USE OF A
COMBINATION SCALE WEIGHT TICKET AND WAREHOUSE RECEIPT:
EEIMINAPING-FHE-REQUIREMBNT-PHAF--SCALE--WRB¥GHT - -PIEHEPS--BE
BX¥CHANGED--FOR-WARPHOUSE-RECEXPFS+ ESTABLISHING A TIME LIMIT
FOR ISSUING A WAREHOUSE RECEIPT; REQUIRING A PRODUCER TO
REQUEST A WAREHOUSE RECEIPT; ALLOWING THE POOLING OF
AGRICULTURAL COMMODITIES IN STORAGE TO COVER SHORTAGES:
ALLOWING THE DEPARTMENT OF AGRICULTURE TO SEEK REMEDY IN THE
FIRST JUDICIAL DISTRICT; CHANGING THE AGGREGATE LIABILITY OF
SURETY BONDS FROM CUMULATIVE TO NONCUMULATIVE; ELIMINATING
THE ABILITY OF THE DEPARTMENT OF AGRICULTURE TO SET BOND
AMOUNTS BY RULE; REMOVING-PHE-MiNIMUM-AND-MAXKIMUM-AMOUNTS-BP
BONBS--~-POR-—-A~--COMMODIPY¥~-DEALER; PROVIDING REMEDIES FOR
COMMODITY DEALER DEFAULTS; REQUIRING COMMODITY DEALERS TO
KEEF RECORDS; PROVIDING FOR CLAIMS ON THE B0OND BY AN INJURED
PERSON; AND AMENDING SECTIONS 80-4-402, 80-4-429, 80-4-525,

80-4-527, 80-4-53B, AND 80-4-604, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

@ana 1egiiat ve Counch

10
11
12
13
14
i5
16
17
18
19
20
21

22

HB 0771/02

Section 1. Section 80-4-402, MCA, is amended to read:

*80-4-402. Definitions. As used in parts 4 through 7 of
this chapter, the following definitions apply:

{1) “Agent" means any person who contracts for or
golicits any agricultural commodities from a producer or
warehouseman or negotiates the consignment or purchase of

any agricultural commodity on behalf of any commodity

dealer.
(2) "Agricultural commodity" means any grain, beans,
safflower, sunflower seeds, tame mustards, rapeseed,

flaxseed, leguminous seed, or other small seed, and other
agricultural commodities designated by rule of the
department.

(3) "Bond” means the bond reqguired to be filed by part
5 or 6 of this chapter and includes any eguivalent
established by department rule, as provided in 80-1-504 and

BH-4-6684 AND B0-4-604.

(4) "Commodity dealer” means any persocn who engages in
a business invalving or, as part of his business,
participates in buying, exchanging, negotiating, or

soliciting the sale, resale, exchange, or transfer of any
agricultural commodity in the state of Montana. The term
does not include:

{a) a person engaged sclely in storing, shipping, cr

handling agricueltural commoditlies for hire;
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(b) a person who buys agricultural commodities from a
licensed commodity dealer; eor

{c}) a person who does not putchase more than $30,000
worth of agricultural commodities from producers during a

licensing year; however, once a person exceeds the $30,000

exemption, he shall obtain a license and is not eligible for

the exemption for the succeeding year:

ter{d) a person who is the producer of agricultural
commodities that he actually plants, nurtures, and harvests;
or

td¥{e) a pPELSON whose trading in agricultural
commodities is limited to trading in commodity futures on a
recognized futures exchange.

{5) "Credit sale contract" means a contract for the
sale cfE an agricultural commodity when the sale price is to
be paid at a date after delivery ocf the agricultural
commodity to the buyer and includes but is not limited to
those contracts commonly referred to as deferred payment
contracts, deferred pricing contracts, or price-later
contracts.

(6) "Department" means the department of agriculture

provided for in 2-15-3001.

(7) "Depositor™ means any person who deposits an
agricultural commodity in a warehcuse Emr storage,
processing, handling, or shipment or who 18 the owner or
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legai holder of an cutstanding warehouse receipt or who is
lawfully entitled to possession of the agricultural
commodity.

(B) "Director" means the director of the department of
agriculture.

(9} "Grain" means all grains for which standards have
been established under the United States Grain Standards Act
(7 U.5.C. 71 through 87} and all other agricultural
commedities, such as mustard, oil seed crops, or other crops
which may be designated by rule of the department.

(10) “Grain Standards Act" means the United States Grain
Standards Act (7 U.S.C. 71 through 87) as-that-act-reads-on
Juty-17-1983.

(ll) "Inspector" means any person so designated by the
director to assist in the administration of parts 4 through
& of this chapter. The term includes warehcuse auditors or
examiners.

{12} "Official grain inspectors” means any official
personnel who perform or supervise the performance of
official inspection services and certify the results
thereof, including the grade of the grain.

113) "Dfficial grain samplers" or "samplers” means any
official perscnnel who perform or supervise the performance

of official sampling services and certify the results

thereok.
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(14) "Official grain standards" means the standards of
quality and condition of grain that establish the grades
defined by the Grain Standards Act.

(15) "Official grain weighers"” means any official
personnel wno perform or supervise the performance of class
¥ or class Y weighing services and certify the results
thereof, including the weight of the grain.

{16) "Person" means any individual, firm, association,
corporation, partnership, or any other form of business
enterprise.

(17) "Producer"” means the owner, tepant, or operator of
land in this state who has an interest in and receives all
or partt of the proceeds from the sale of agricultural
commodities produced on that land.

{18) "Public warehouse” or "warehouse" means any
elevator, mill, warehouse, subterminal grain warehouse,
public warehouse, or other structure or facility in which,
for compensation, agricultural commodities are received for
storage, handling, processing, or shipment. The term
includes facilities which commingle commodities belonging to
different lots of agricultural commodities.

(19) "Receipt" means a warehouse receipt.

(20) "Scale weight ticket™ means a load siip or cther
evidence of delivery, other than a recelpt, jgilven to a

depositeor by a warehouseman licensed under the provisions ot
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part 5 of this chapter upon initial delivery of the
agricultural commodity to the warehouse.

{21) "Station” means a warehouse located more than 3
miles from the central office of the warehouse.

(22) "Subterminal warehouse” means any warehouse at
which an intermediate function is performed in which
agricultural commodities are customarily received from
dealers or producers and where the commodities are
accumulated prior to shipment.

(23) "Terminal grain warehouse” means any warehouse
authorized by a grain exchange to receive or disburse grain
on consignment as presented by the rules and regulations of
a grain exchange.

{24) "Warehouseman" means a person cperating or
controlling a publiec warehouse.

(25) "Warehouse receipt” means every receipt, whether
negotiable or nonnegotiable, issued under part 5 of this
chaprer by a warehouseman, except scale weight tickets.”

Section 2. Section B6-4-429, MCA, is amended to read:

“80-4-429. Penalty. (1) Except as otherwise provided,
any person who violates any provision of parts 4 through 6
of this chapter or rules promulgated thereunder or who
impedes, obstructs, hinders, or otherwise prevents ar
attempts  to prevent the director or his duly authcorized

representative in the performance of his duty under parts 4

-6- HB 771



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 071,02

through 6 of this chapter 1s guilty of a misdemeanor and is
punishable by imprisconment in a county jail not to exceed 6
months or by a fine of not more than $1,.000, or both.

{2y A percgon who refuses to permit inspection of
licensed premises, books, accounts, records, ©r octher
documents required by parts 4 through 7 of this chapter or
who uses a Scale weight ticket or credit sale contract that
fails to satisfy the regquirements of parts 4 through 7 of
this chapter is guilty of a misdemeanor.

(3) A person acting as a commodity dealer or

warehouseman who knowingly sells warehouse-receipted

agricultural commodities that he is not authorized to sell

or who fails to pay for purchased agricultural commodities

is guilty of a felony."

Section 3. Section 80-4-525, MCA, is amended to read:

*BD-4-525. Scale weight tickets -- Eorm -- issuvance.
{1) Scale weight tickets must be bound in books of
convenient size and must be numbered consecutively. The
original scale weight ticket must be delivered to the person
from whom the agricultural commodities are received. One
carbon copy of each scale weight ticket must remain as a
permanent record.

{2) A& scale weight ticket must be issued for each load
2f agricultural commodity received by the warehouseman,

(3) A scale weight ticket may not be 1ssued or held 1in
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lien of a warehouse receipt. The retention of scale weight
tickets in lieu of warehouse receipts by the owner of the
grain is at the owner's risk.

{4} There must be plainly printed across the face of
such scale weight ticket issued by the warehouseman, in bold
type, the words "THIS IS NOT A WAREHOUSE RECEIPT. ¥¥-MUSP-BE

EXCHANGED-FOR IT MUST BE EXCHANGED FOR A WAREHOUSE RECEIPT

Wibb-BE-ISSUED-UPON-REQUES? IF GRAIN IS HELD IN STORAGE™.

£53--Fhere—-—muat-be-pitainty-printed-mcross-the-face-of-a
ecombination-scate-weight-ticket-and-wareshecuse-receipt-issuead
by-the-warehousemans-in-botd-typer--the--worda--LEGMBINATION
SEAREE-WEIGHP-PICKEY-AND-WAREHOEHSE-RECEFPPY

t6¥(5) All scale weight tickets must be signed by the
warehocuseman or his agent.

t7} When--scate--werght--ticketas--are-—-exchanged---for
warehouse-—-receiptar--the--scate--weight--tickets--mast--be
surrendered-to-the-warehoauseman-

t8r(6) All scale weight tickets must be converted 1into
cash or warehouse receipts on demand.”

Section 4. Section 80-4-527, MCA, is amended to read:

“80-4-527. Warehouse receipt - issuance. (1)} A
warehouse receipt is a receipt issued by a licensed
warehouseman on a €form containing all the information
required by #0-4-526.

{2) No warehouse receipt may be issued except for an
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agricultural commodity actually delivered to a warehouse for
storage.

{3) BAll warehousemen are required to issue a warehouse
receipt for each lot of agricultural commodity received for
storage or make payment for the agricultural commeodity.

{4) A warehouse receipt that dces not in fact represent
an  agricultural commodity actually delivered into a
warehouse for storage and the origin of which cannot be
traced to the actual delivery of the grain represented:

(a) is not legal and is of no value;

(b)) has no claim on the agricultural commeodity stored
in a warehouse; and

(¢} has no claim on the warehouseman's bond.

{3y All agricultural commodities in a warehouse belong
to the holder of cutstanding warehouse receipts except those
commodities that are in excess of the total of all
outstanding storage obligations. An outstanding warehcuse
receipt is a warehouse receipt that has not been returned
and paid in full on the basis of grade, quality, and
quantity by the warehouseman issuing it.

(6) If for convenience the holder of two or more
warehouse receipts covering like agricultural commodities
wishes toc combine them, the new receipt so issued must state
the fact that it was issued in lieu <t existing receipts. An

assembly or recapitulation statement must be made whenever
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receipts are so combined, and the number or other
identification of the statement must be referenced on the
new combined receipt. The assembly sheet must be kept on
file in the warehouse office. Each canceled receipt must
have stamped across its face "Canceled by No. __ " {showing
the number of the new combination receipt).

(7) A warehouseman who is a grower and conducts such an
enterprise may receive his own grain and issue warehouse
receipts for agricultural commodities, in the same manner
and without discrimination, as though the warehouse and
growing enterprises were of separate ownership. However, the
warehouseman shall report to the department all warehouse
receipts issued to himself as a grower.

(8) When warehouse receipts are prepared on duplicate
or triplicate forms, the original copy is the warehcuse
receipt and must be giver upon request to che perscon storing
the agricultural commodity covered by such receipt. The
sther copies shall have plainly printed across the face the
words “duplicate”, "triplicate"”, or "nonnegotiable".

{9) Each warehouse receipt issued must show the amount
of cash or wvalue of any merchandise the warehouseman has
advanced on the agricultural commodity represented by the
receipt, but such notation may not be construed as fixing
the date ot sale of such grain.

(10) ALl warehouse receipts muste be numbered

-10- HB 771



11
12
13
14
15
1&
17
18
19
20
21
22
23
24

25

HB 0771.02

consecutively as issued by each warehouseman.

{11) Warehous2 receipts must be issued WHER STORAGE IS

CHARGED BUT no later than 30 days after delivery unless

agreed to in writing by both parties."

Section 5. Secrion B0-4-538, MCA, is amended to read:

"80-4-538. Warehouse shortage -- remedies. (1) For

purposes of this section, whenever a warehouseman stores

agricultural commodities of different kinds, a receipt

holder has a claim against all commodities in storage,

regardless of their kind, under his receipt.

{2) Whenever it appears, after an investigation, that a
warehouseman does not have 1in his possession sufficlient
agricultural commodities to cover the cutstanding warehouse
receipts, scale weight tickets, or cther evideance of storage
liability issued or assumed by him or when a warehouseman
refuses to submit his books, papers, or property to lawful
inspection, the department may give notice to the
warehouseman to comply with the following requirements:

{a) to cover such shortage:

(b} to give an additicnal bond as requested by the
department; or

{c) to submit to such inspection as the department
considers necessary.

t23(3) 1If the warenouseman fFails to comply with the

rerms of such notice within 24 hours from the date of
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issuance of the notice or within such further time as the
department may allow, the dJdepartment may petition the

district c¢ourt of the first judicial district, Lewis and

Clark County, or the district court in the county where the

licensee's principal place of business is located, as shown
by the license application, for an order:

{a) authorizing the department to seize and take
possession of any or all agricultural commodities in the
warehouse or warehouses owned, operated, or controlled hy
the warehouseman and of all books, papers, and property of
all kinds used in connection with the conduct or the
operaticon of the warehouse business and any materials that
pertain in any way to that business; and

(b) enjoining the warehouseman from interfering with
the department in the discharge of its duties as required by
this part.,

t3¥{4) Upon taking possession, the department shall
give written notice of its action to the surety on the bond
of the warehouseman and may notify the holders of record, as
shown by the warehouseman's recard, of all warehouse
receipts or scale weight tickets issued for agriculturail
commodities to present their warehouse receipts or other
evidence of deposits for inspection or to account for the
same. The department may thereupon cause an audit to be made

of the affairs of the warehouse, including but not limited
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to the agricultural commodities of which there 1is an
apparent shortage, to determine the amount of shortage and,
if possible, to compute the shortage as to each depositor as
shown by the warehouseman's records. The department shall
notify the warehouseman and the surety on his bond of the
amount of the shortage and notify each affected depositor by
sending notices to the depositor's last-known address as
shown by the records of the warehouseman.

t4¥{5) The department shall retain possession of the
agricultural commodities in the warehouse or warehouses and
the books, papers, and property of the warehouseman until
such time as:

(a) the warehouseman ot the surety on the bond has
satisfied the claims of all holders of warehouse receipts or
other evidence of deposits;

{b)} the surety on the bond has satisfied all such
claims pro rata, if the shortage exceeds the amount of the
bond; or

{c) the department is ordered by the court to surrender
possession.

t5%(6) If during or after the audit provided for in
this section or at any other time the department has
evidence that the warehouseman is insolvent or is unable to
satisfy the claims of all holders of warehouse receipts or

other evidence of deposits, the department may petiticon the
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district court feor the appointment of the department to
operate or liquidate the business of the warehouse.

t6%(7) At any time within 10 days after the department
takes possession of any aqricultural commodities or the
books, papers, or property of any warehouse, the
warehouseman may Serve notice on the department to appear in
the district court of the county in which the warehouse is
located, at a time to be fixed by the court, and show cause
why the agricultural commodities, books, papers, and other
property should not be restored to his possession.

t7¥18) All necessary expenses incurred by the
department in carrying out the provisions of this section
may be recovered in a separate civil action brought by the
department in district court or recovered at the same time
and as part of the seizure action filed under subsection
t2rta¥y (3)(a).

+8¥+(9) As a part of the expenses sc incurred, the
department is authorized to 1include the cost cf adeguate
liability insurance necessary to protect the department, its
officers, and others engaged in carrying out this section.

£94{10) The department shall set by rule the time limits
for:

fa) mnotification of its action on the surety bond of a

warehouseman;

{b) the helders of warehouse receipts or scale weight
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tickets to provide to the department such evidence of
deposit; and

(c) satisfaction of the claims of all holders of
warehouse receipts or other evidence of deposits.™

Section 6. Section 80-4-604, MCA, is amended to read:

"g0-4-604. Bonding requirement amounts -- cancellation,.
(1} An applicant for a license to operate as a commodity
dealer shall, before a license may be issued, file with the
department a surety bond or its equivalent, as established
by department rule, payable to the state. The aggregate
annuat liability of the surety may not exceed the sum of the
bond.

(2) ©nteas--sek-—by-department-ruitey-the The bond for a
commodity dealer may not exceed 2% of the wvalue of the
agricultural commodities purchased by the commodity dealer
from the producer during the previous 12-month period. The
bond for all new applicants is 2% of the estimated value of
all agricultural commodities to be purchased during the
coming l2-month period. Phe-department-may-by-rute-require-a
greater——percentage—-in-each-insbanceT—?he—minimum—amount—af
band—fequired—by-uny-commediey—deaiernis—‘52678667——and——ehe

maximum--ts--prescribad--in--86-4-485: THE MINIMUM AMOUNT OF

BOND REQUIRED BY ANY COMMODITY DEALER IS $20,000, AND THE

MAXIMUM IS PRESCRIBED IN 80-4-405.

{(3) A surety shall notify the commodity dealer and the
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department by certified mail at least &0 days prior to the
cancellation of the bond. The liability of the surety covers
purchases made by the commodity dealer during the time the
bond is in force. A commodity dealer's bond filed with the
department is continuous until canceled by the surety upon
60 days' notice; however, such cancellation does not
terminate any liability of the surety incurred prior to the
date of cancellation.”

NEW SECTION., Section 7. Commodity dealer defaults —-
remedies. (1) If the department Efinds that a commodity
dealer has failed to comply with the terms of a written
contract or has failed to pay for a commodity purchase under
an oral agreement in the manner and within the time provided
in B0-4-608, the department may petition the district court
of the first judicial district, Lewis and Clark County, for
an order authorizing the department to seize and take
possession of:

{a) any agricultural commodities in the facilities
owned, operated, or controlled by the commodity dealer:

(b) all books, papers, and property used in connection
with the operation of the commodity dealer business; and

{c) any material that pertains in any way to that
business.

(2) If during or after an audit or at any other time

the department has evidence that the commodity dealer is
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insplvent or is unable to satisfy the claims of all
commodity dealer creditors covered by the bond, the
department may petition the district court of the first
judicial district, Lewis and Clark County, for the
appointment of the department to operate or liquidate the
business of the commedity dealer.

NEW SECTION. Section B. Records. (1) A commodity
dealer shall provide evidence of delivery, such as scale
tickets, for all agricultural commodities purchased from a
producer.

{2}y A commodity dealer shall keep daily position
records or their equivalent showing purchases, deliveries,
or payments to producers.

NEW SECTION. Section 9. Claims on bond by injured
person. A person injured by the breach of an obligation for
which the bond is given may file a claim with the
department. Claims will be accepted only from producers and
for agricultural commodities grown in Montana.

NEW SECTION. Section 10. Codification instruction.
{sections 7, B, and 9] are intended to be codified as an
integral part of Title 80, chapter 4, part 6, and the
provisions of Title 80, chapter 4, part 6, apply to
[sections 7, 8, and 9}.

MEW SECTION. Section 11. severability. If a part of

[this actl is invalid, all wvalid parts that are severable
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from the invalid part remain in effect. If a part of [this
act} is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

-End-
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HOUSE BILL NO. 771

INTRODUCED BY FOSTER, KOEHNKE, STEPFLER, JERGESON

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
AGRICULTURAL WAREHOUSE, COMMODITY DEALER, AND GRAIN
STANDARDS ACT; REVISING USE OF THE $30,000 EXEMPTION;
PROVIDING A PENALTY FOR FRAUD; ELIMINATING USE OF A
COMBINATION SCALE WEIGHT TICKET AND WAREHOUSE RECETPT;
ELIMINATING-PHE-REQUIREMENT-PHAP--SCALB--WBIGHP~--FICKETYS--BE
BEKEHANGED - ~POR-WARHBHOUSE-RECETPT¥Ss ESTABLISHING A TIME LIMIT
FOR ISSUING A WAREHOUSE RECEIPT; REQUIRING A PRODUCER TO
REQUEST A WAREHOUSE RECEIPT; ALLOWING THE POOLING OF
AGRICULTURAL COMMODITIES 1IN STORAGE T0O COVER SHORTAGES;
ALLOWING THE DEPARTMENT OF AGRICULTURE TO SEEK REMEDY IN THE
FIRST JUDICIAL DISTRICT: CHANGING THE AGGREGATE LIABILITY OF
SURETY BONDS FROM CUMULATIVE TO NONCUMULATIVE; ELIMINATING
THE ABILITY OF THE DEPARTMENT OF AGRICULTURE TO SET BOND
AMOUNTS BY RULE; REMOVING-THE-MINFMUM-AND-MANIMUM-AMBUN®S-0P
BONPS---POR--A--COMMOBITY--PEABRER: PROVIDING REMEDIES FOR
COMMODITY DEALER DEFAULTS; REQUIRING COMMODITY DEALERS TO
KEEP RECORDS; PROVIDING FOR CLAIMS ON THE BOND BY AN INJURED
PERSON: AND AMENDING SECTIONS 80-4-402, 80-4-429, 80-4-525,

80-4-527, B0-4-538, AND B0-4-604, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. Section B0-4-402, MCA, is amended to read:

"80-4-402. Definitions. As used in parts 4 through 7 of
this chapter, the following definitions apply:

(1) ™"Agent" means any person who contracts for or
solicits any agricultural commodities from a producer or
warehouseman or negotiates the consignment or purchase of
any agricultural commodity on behalf of any commodity
dealer.

{2) "Agricultural commodity® means any grain, beans,
safflower, sunflower seeds, tame mustards, rapeseed,
flaxseed, leguminous seed, or other small seed, and other
agricultural commodities designated by rule of the
department,

{3) "Bond®" means the bond required to be filed by part
5 or 6 of this chapter and 1includes any eguivalent
established by department rule, as provided in 80-31-504 ang
89-4-684 AND 80-4-604.

(4) "Commodity dealer™ means any person who engages in
a business involving or, as part of his business,
participates in buying, exchanging, negotiating, or
soliciting the sale, resale, exchange, or transfer of any
agricultural commodity in the state of Montana. The term
does not include:

{a) a person engaged solely in storing, shipping, or

handling agricultural commodities for hire;
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{b) a person who buys agricultural commodities Erom a
licensed commodity dealer; or

{c} a person who does not purchase more than $30,000
worth of agricultural commodities from producers during a

licensing vyear; however, once a person exceeds the $30,000

exemption, he shall obtain a license and is not eligible for

the exemption for the succeeding year;

te¥y{d) a person who is the producer of agricultural
commodities that he actually plants, nurtures, and harvests:
or

t+d¥({e] a persan whose trading in agricultural
commodities is limited to trading in commodity futures on a
recognized futures exchange.

(%) "Credit sale contract™ means a contract for the
sale of an agricultural commodity when the sale price is to
be paid at a date after delivery of the agricultural
commodity to the buyer and includes but is not limited to
those contracts commonly referred to as deferred payment
contracts, deferred pricing contracts, or price-later
contracts.

(6} "Department"™ means the department of agriculture

provided for in 2-15-3001.

(7} "Depositor™ means any person who deposits an
agricultural commodity in a warehouse for storage,
processing, handling, or shipment or who 1s the owner or
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iegal holder of an outstanding warehouse receipt or who is
lawfully entitled to possession of the agricultural
commodity.

{B) "Director" means the director of the department of
agriculture,

{9) "Grain” means all grains for which standards have
been established under the United States Grain Standards Act
(7 U.5.C. 71 +through 87) and all other agricultural
commodities, such as mustard, oil seed crops, or other crops
which may be designated by rule of the department.

{10) "Grain Standards Act” means the United States Grain
Standards Act (7 U.S.C. 71 through 87) as-that-act-reads-eon
dFaty-17-19683.

{11) “Inspector” means any person so designated by the
director to assist in the administration of parts 4 through
6 of this chapter. The term includes warehouse auditors or
examiners.

{12} "Official grain inspectors" means any official
personnel who perform or supervise the performance of
official inspection services and certify the results
thereof, including the grade of the grain.

{13) "Official grain samplers" or “"samplers® means any
official personnel who perform or supervise the performance

of official sampling services and certify the results

thereof .
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{14) "OfEicial grain standards” means the standards of
quality and condition of grain that establish the grades
defined by the Grain Standards Act.

(15) "Official grain weighers"” means any official
personnel who perform or supervise the performance of class
X or class ¥ weighing services and certify the results
thereof, including the weight of the grain.

(16) "Person" means any individual, firm, association,
corporation, partnership, or any other form of business
enterprise.

(17) "Producer” means the owner, tenant, or operator of
land in this state who has an interest in and receives all
or part of the proceeds from the sale of agricultural
commodities produced on that land.

(18} "Public warehouse" or "warehouse" means any
elevator, mill, warehouse, subterminal grain warehouse,
public warehouse, or other structure or facility in which,
for compensation, agricultural commodities are received for
storage, handling, processing, or shipment. The term
includes facilities which commingle commodities belonging to
different lots of agricultural commodities.

{19) “"Receipt" means a warehouse receipt.

(20) "Scale weight ticket” means a load slip or other
evidence of delivery, other than a receipt, given to a

depositor by a warehouseman licensed under the provisions of
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part S of this chapter wupon initial delivery of the
agricultural commodity to the warehouse.

{21) "Station" means a warehouse located mere than 3
miles from the central office of the warehguse.

(22) "Subterminal warehouse™ means any warehouse at

which an intermediate function is performed in which
agricultural commodities are customarily received from
dealers or producers and where the commodities are

accumulated prior to shipment.

{23) "Terminal grain warehouse" means any warehouse
authorized by a grain exchange to receive or disburse grain
on  consignment as presented by the rules and regulations of
a grain exchange.

{24) "Warehouseman" means a person operating or
contreolling a public warehouse.

(29) "Warehouse receipt”™ means every receipt, whether
negotiable or nonnegotiable, issued under part 5 of this
chapter by a warehouseman, except scale weight tickets."”

Section 2. section 80-4-429, MCA, is amended to read:

"80-4-429, Penalty. (1) Except as otherwise provided,
any person who viclates any provision of parkts 4 through &
of this chapter or rules promulgated thereunder or who
impedes, obstructs, hinders, or otherwise prevents or
attempts +to prevent the director or his duly authorized

representative 1n the performance of his duty under parts 4§
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through 6 of this chapter is guilty of a misdemeanor and is
punishable by imprisonment in a county jail not to exceed 6
months or by a fine of not more than $1,000, or both.

{2) A person who refuses tao permit inspection of
licensed premises, books, accounts, records, or other
documents required by parts 4 through 7 of this chapter or
who uses a scale weight ticket or credit sale contract that
fails to satisfy the requirements of parts 4 through 7 of
this chapter is guilty of a misdemeanor.

(3) A person acting as a commodity dealer or

warehouseman who knowingly sells warehouse-receipted

agricultural commodities that he is not autherized to sell

or who fails to pay for purchased agricultural commodities

is guilty of a felony.”

Section 3. Section 80-4-525, MCA, is amended to read:

"80-4-525. Scale weight tickets -- form -- issuance.
(1) Scale weight tickets must be bound in books of
convenient size and must be numbered consecutively. The
original scale weight ticket must be delivered to the person
from whom the agricultural commodities are received. One
carbon copy of each scale weight ticket must remain as a
permanent record.

{2) A scale weight ticket must be issued for each load
of agricultural commodity received by the warehouseman,

{(3) A scale weight ticket may not be issued or held in
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lieu of a warehouse receipt. The retention of scale weight
tickets in lieu of warehouse receipts by the owner of the
grain is at the owner's risk.

{4) There must be plainly printed across the face of
such scale weight ticket issued by the warehouseman, in bold
type, the words “THIS IS5 NOT A WAREHOUSE RECEIPT. IP-MUSP-BE

EXCHANGEDB-POR IT MUST BE EXCHANGED FOR A WAREHOUSE RECEIPT

WibEL-BE-3SSUED-UPON-REQUEST IF GRAIN IS HELD IN STORAGE".

t5)--FPhere--must~be-pltainiy-printed-across-the-face-of-a
combination-acate-weighe-ticket-and-warehouse-receipt-issned
by-the-warehousemani-in-boid-types--the--werda--2€EMBEINAPION
SEALE-WEIGHE-FIEHEF~-ANP-WAREHOUSE-RECEIPF4+

t6¥(5) All scale weight tickets must be signed by the
warehouseman or his agent.

€3y wWhen--seate--weight--tickets—-are---exchanged---far
warehouse-—-receipra;--the--seate--wetght--tickets--must--be
surrendered-to-the-warehousemans

+83({6] All scale weight tickets must be converted into
cash or warehouse receipts on demand.”

Section 4. section 80-4-527, MCA, is amended to read:

*8D-4-527. Warehouse receipt - issvance. (1) A
warehouse receipt is a receipt issued by a licensed
warehouseman on a form containing all the information
reguired by 80-4-526.

{2) HNo warehouse receipt may be issued except for an
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agricultural commodity actually delivered to a warehouse for
Storage.

{3) All warehousemen are required to issue a warehouse
receipt for each lot of agricultural commodity received for
storage or make payment for the agricultural commodity.

{4} A warehouse receipt that does not in fact represent
an agricultural commodity actually delivered into a
warehouse for storage and the origin of which cannot be
traced to the actual delivery of the grain represented:

fa) 1is not legal and is of no value;

(b) has no claim on the agqricultural commodity stored
in a warehouse; and

{c) has no claim on the warehouseman's bond.

(5} All agricultural commodities in a warehouse belong
to the holder of outstanding warehouse receipts except those
commodities that are in excess of the total of all
outstanding storage obligations. An outstanding warehouse
receipt is a warehouse receipt that has not been returned
and paid in full on the basis of grade, quality, and
quantity by the warehouseman issuing it.

(6) If for convenience the holder of two or more
warehouse receipts covering like agricultural commodities
wishes to combine them, the new receipt so issued must state
the fact that it was issued in lieu of existing receipts. an

assembly or recapitulation statement must be made whenever
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receipts are s0 combined, and the number or other
identification of the statement must be referenced on the
new combined receipt. The assembly sheet must be kept on
file in the warehouse office. Each canceled receipt must
have stamped across its face "Canceled by Ne. __ " (showing
the number of the new combination receipt).

{7} A warehouseman who is a grower and conducts such an
enterprise may receive his own grain and issue warehouse
receipts for agricultural commodities, in the same manner
and without discrimination, as though the warehouse and
growing enterprises were of separate ownership. However, the
warehouseman shall report to the department all warehouse
receipts issued to himself as a grower.

{8) When warehouse receipts are prepared on duplicate
or triplicate forms, the original copy is the warehouse
receipt and must be given upon request to the person storing
the agricultural commodity covered by such receipt. The
other copies shall have plainly printed across the face the
words “"duplicate”, "triplicate®, or "nonnegotiable”,

{9} EBach warehouse receipt issued must show the amount
of cash or wvalue of any merchandise the warehouseman has
advanced on the agricultural commodity represented by the
receipt, but such notation may not be construed as fixing
the date of sale of such grain.

(10} All warehouse receipts must be numbered
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consecutively as issued by each warehouseman.

(L1) Warehouse receipts must be issued WHEN STORAGE IS

CHARGED BUT no later than 30 days after delivery unless

agreed to in writing by both parties.”

Section 5. Section B0-4-538, MCA, is amended to read:
"BD-4-538. Warehouse shortage -- remedies. t1) For

purposes of this section, whenever a warehouseman stores

agricultural commodities of different kinds, a rteceipt

holder has a claim against all commodities in storage.

reqgardless of their kind, under his receipt.

{(2) wWhenever it appears, after an investigation, that a
warehouseman does not have in his possession sufficient
agricultural commodities to cover the outstanding warehouse
receipts, scale weight tickets, or other evidence of storage
liability issued or assumed by him or when a warehouseman
refuses to submit his books, papers, or property to lawful
inspection, the department may give notice to the
warehougeman to comply with the following requirements:

{a} to cover such shortage;

(b} to give an additional bond as requested by the
department; or

{c} to submit to such inspection as the department
considers necessary.

t24(3) If the warehouseman fails to comply with the

terms of such notice within 24 hours from the date of
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issuance of the notice or within such further time as the
department may allow, the department may petition the

district court of the first judicial district, Lewis and

Clark County, or the district court in the county where the

licensee's principal place of business is located, as shown
by the license application, for an order:

{a) authorizing the department to seize and take
possession of any or all agricultural commodities in the
warehouse or warehouses owned, operated, or controlled by
the warehouseman and of all books, papers, and property of
all kinds used in connection with the conduct or the
operation of the warehcouse business and any materials that
pertain in any way to that business; and

{b) enjoining the warehouseman Ffrom interfering with
the department in the discharge of its duties as required by
this part.

t3¥{4) Upon taking possession, the department shall
give written notice of its action to the surety on the bond
of the warehouseman and may notify the holders of record, as
shown by the warehouseman's record, of all warehouse
receipts or scale weight tickets issued for agricultural
commodities to present their warehouse receipts or other
evidence of deposits for inspection or to account for the
same. The department may thereupon cause an audit to be made

of the affairs of the warehouse, including but not limited
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to the agricultural commodities of which there is an
apparent shortage, to determine the amount of shortage and,
if possible, to compute the shortage as to each depositor as
shown by the warehouseman's records. The department shall
notify the warehouseman and the surety on his bond of the
amount of the shortage and notify each affected depositor by
sending notices to the depositor's last-known address as
shown by the records of the warehouseman.

t4%(5) The department shall retain possession of the
agricultural commodities in the warehouse or warehouses and
the books, papers, and property of the warehouseman until
such time as:

{a) the warehouseman or the surety on the bond has
satisfied the claims of all holders of warehouse receipts or
other evidence of deposits:

{b) the surety on the bond has satisfied all such
claims pro rata, if the shortage exceeds the amount of the
bond; or

{c) the department is ordered by the court to surrender
possession.

t5+{6) If during or after the audit provided for in
this section or at any other time the department has
evidence that the warehouseman 1s insolvent or 15 unable to
satisfy the c¢laims of all hoiders of warehouse receipts or

other evidence of deposits, the department may petition the
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district court for the appointment of the department to
operate or ligquidate the business of the warehouse.

t63(7) At any time within 10 days after the department
takes possession of any agricultural commedities or the
books, papers, or property of any warehouse, the
warehouseman may serve notice on the department to appear in
the district court of the county in which the warehouse is
located, at a time to be fixed by the court, and show cause
why the agricultural commodities, books, papers, and other
property should not be restored to his possession.

t73({8) All necessary expenses incurred by the
department in carrying out the provisions of this section
may be recovered in a separate civil action brought by the
department in district court or recovered at the same time
and as part of the seizure action filed under subsection
t2ytay (3)(a).

tB3(%) As a part of the expenses sO incurred, the
department is authorized to include the cost of adeqguate
liability insurance necessary to protect the department, its
officers, and others engaged in carrying out this section.

+94(10) The department shall set by rule the time limits
for:

fa) notification of its action on the surety bond of a
wdrehouseman;

(by the holders of warehouse receipts or scale weight
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tickets to provide to the department such evidence of
deposit; and

{c)} satisfaction oFf the claims of all holders of
warehouse teceipts or other evidence of depeosits.”

Section 6. Section B0-4-604, MCA, is amended to read:

=“80-4-604., Bonding requirement amounts -- cancellation.
(1) An applicant for a license to operate as a commodity
dealer shall, before a license may be issued, file with the
department a surety bond or its equivalent, as established
by department rule, payable tc the state. The aggregate
annoat liability of the surety may not exceed the sum of the
bond.

(2} Uniess--set--by-department-rule;-the The bond for a
commodity dealer may not exceed 2% of the value of the
agricultural commodities purchased by the commodity dealer
from the producer during the previocus 12-month period. The
bond for all new applicants is 2% of the estimated value of
all agricultural commodities to be purchased during the
coming 12-month period. The-department-may-by-rute-require-na
greater——percentage-—&n-each-instnncer*?he—minimum—ameunt—ef
bend-required-by-any-commodity-dealer-is--§26;6867-—and--the

maximam—-ta--prescribed--in--88-4-485; THE MINIMUM AMOUNT OF

BOND REQUIRED BY ANY COMMODITY DEALER 1S $20,000, AND THE

MAXIMUM 1S PRESCRIBED IN B0-4-405.

{3) A surety shall notify the commodity dealer and the
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department by certified mail at least 60 days prior to the
cancellation of the bond. The liability of the surety covers
purchases made by the commodity dealer during the time the
bond is in force. A commodity dealer's bond filed with the
department is continuous until canceled by the surety upon
60 days® notice; however, such cancellation doces not
terminate any liability of the surety incurred prior to the

date of cancellation.”

NEW SECTION. Section 7. commodity dealer defaults -—
remedies. (1) If the department finds that a commodity
dealer has failed to comply with the terms of a written
contract or has failed to pay for a commodity purchase under
an oral agreement in the manner and within the time provided
in 80-4-608, the department may petition the district court
of the First judicial district, Lewis and Clark County, for
an order authorizing the Jdepartment to seize and take
possession of:

(a) any agricultural commodities in the facilities
owned, operated, or controlled by the commodity dealer;

(b) all books, papers, and property used in connection
with the operation of the commodity dealer business; and

{(c) any material that pertains in any way to that
business.

(2) If during or after an audit or at any other time

the department has evidence that the commodity dealer is
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insolvent or is unable to satisfy the claims of all
commodity dealer creditors covered by the bond, the
department may petition the district court of the first
judicial district, Lewis and Clark County, for the
appointment of the department to operate aor liquidate the
business of the commodity dealer.

NEW SECTION. Section B. Records. (1) A commodity
dealer shall provide evidence of delivery, such as scale
tickets, for all agricultural commodities purchased from a
producer.

(2) A commodity dJdealer shall keep daily position
records or their equivalent showing purchases, deliveries,
or payments to producers.

NEW SECTION. Section 9. cClaims on bond by injured
person. A person injured by the breach of an obligation for
which the bond is given may file a claim with the
department. Claims will be accepted only from producers and
for agricultural commodities grown in Montana.

NEW SECTION, Section 10. codification instruction.
[Sections 7, B, and 9] are intended to be codified as an
integral part of Title 80, chapter 4, part &, and the
provisions of Title 80, chapter 4, part &, apply to
fsections 7, 8, and 91},

NEW SECTION. Section 11. severability. If a part of

[this act] is invalid, all valid parts that are severable
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from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

-End-

-18- HB 771





