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~5_,.,,- BILL NO. J'-J/ ~ 
INTRODUCED BY e ~-:-z ~ 
ll~ 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE 

NONPROFIT CORPORATE LAW; AMENDING SECTIONS 15-1-101, 

33-17-211, 35-6-104, AND 35-6-201, MCA; REPEALING SECTIONS 

35-2-102 THROUGH 35-2-112, 35-2-201 THROUGH 35-2-211, 

35-2-301 THROUGH 35-2-304, 35-2-401 THROUGH 35-2-413, 

35-2-501 THROUGH 35-2-509, 35-2-601 THROUGH 35-2-607, 

35-2-701 THROUGH 35-2-706, 35-2-711 THROUGH 35-2-719, 

35-2-801 THROUGH 35-2-819, 35-2-901 THROUGH 35-2-903, 

35-2-1001, 35-2-1002, 35-2-1101 THROUGH 35-2-1106, AND 

35-2-1201 THROUGH 35-2-1203, MCA; AND PROVIDING AN EFFECTIVE 

DATE, AN APPLICABILITY DATE, AND A TERMINATION DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it grants authority to the secretary of state to establish 

fees and mandate the use of forms. The fees established by 

the secretary of state must be commensurate with the cost of 

the service performed. The forms adopted should be based on 

forms recommended by this bill. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. As used in 

~na ""'"""' couna, 
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[sections 1 through 168], the following definitions apply: 

( 1} "AppC"oved by the mernbe rs" means approved and 

ratified by the affirmative vote: 

(a} of a majority of the votes represented and voting: 

{i) at a meeting at which a quorum is present and the 

affirmative votes constitute a majority of the required 

quorum; 

(ii) by a written ballot or written consent in 

conformity with [sections 1 through 168]; or 

(iii) by the affirmative vote, written ballot, 

written consent of the majority; and 

or 

(b) that includes the votes of all the members of any 

class, unit, or grouping that may be required by the 

articles, bylaws, or [sections l through 168] for any 

specified member action. 

(2) "Articles of incorporation" or "articles" include 

amended and restated articles of inCorporation and articles 

of merger. 

(3) "Board" or "board of directors" means the board of 

directors except that a person or group of persons are not 

the board of directors because of powers delegated to that 

person or group pursuant to (section 75]. 

( 4) "Bylaws" means the code, codes, or rules, other 

than the articles, adop~ed pursuant ~o [sectio~s l through 

168] for the regulation or management of the affairs of the 

-2- INTRODUCED BILL 
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corporation, regardless of the name or names by which the 

code, codes, or rules are designated. 

(5) "Class" refers to a group of memberships that have 

the same rights with respect to voting, dissolution, 

redemption and transfer. For the purpose of this section, 

rights must be considered the same if they are determined by 

a formula applied uniformly. 

(6) "Corporation" means a public benefit corporation, 

mutual benefit corporation, or religious corporation. 

( 7) "Delegates" means those persons elected or 

appointed to vote in a representative assembly for the 

election of a director or directors or on other matters. 

(8) "Deliver" includes mail. 

(9) "Directors" means individuals: 

la) designated in the articles or bylaws or elected by 

the incorporators and their successors; and 

(b} elected or appointed by any other name or title to 

act as members of the board. 

(10) 11 Distributian" means the payment of a dividend or 

any part of the income or profit of a corporation to its 

members, directors, or officers. 

tll) "Domestic corporation 11 means a corporation. 

(12) ''Effective date of notice" has the meaning provided 

in [section 2(5)]. 

(13) ''Employee'' does not include an officer or director 
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(14) 11 Entity 11 includes: 

la) a corporation and foreign corporationi 

lb) a business corporation and foreign 

corporation; 

LC 0008/01 

business 

(c) a profit and nonprofit unincorporated association; 

(d) a corporation sole; 

(e) a business trust, 

trust, and two or more persons 

economic interest; and 

an estate, 

having a 

(f) a state, the United States, 

government. 

a partnership, a 

joint or common 

and a foreign 

(15) "File", "filed", or 11 filing" means filed in the 

office of the secretary of state. 

(16) "Foreign corporation" means a corporation that is 

organized under a law other than the law of this state and 

that would be a nonprofit corporation if formed under the 

laws of this state. 

{17) "Governmental subdivision" includes an authority, 

county, district, and municipality. 

(18) "Includes'' denotes a partial definition. 

( 19) "Individual" includes the estate of an incompetent 

individual. 

(20) ''Means'' denotes a complete definition. 

(21) (a) 11 Member" means, without regard to what a person 
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is called in the articles or bylaws, a person or persons 

who, on more than one occasion and pursuant to a provision 

of a corporation's articles or bylaws, have the right to 

vote for the election of a director or directors. 

{b) A person is not a member by virtue of any of the 

following: 

(i) any rights the person has as a delegate; 

(ii) any rights the person has to designate a director 

or directors; or 

(iii) any rights the person has as a director. 

(22} "Membership" refers to the rights and obligations a 

member or members have pursuant to a corporation's articles, 

bylaws, and [sections l through 166). 

(23) "Mutual benefit corporation" means a domestic 

corporation designated as a mutual benefit corporation. 

(24) "Notice" means that term as described in [section 

2 I. 

(25) ''Person'' includes any individual or entity. 

(26) "Principal office 11 means the office, in the state 

or out of the state, that is designated in the annual report 

filed pursuant to {section 168] as the place where the 

principal office of a domestic or foreign corporation is 

located. 

(27) "Proceeding'' includes a civil suit and a criminal, 

administrative, and investigatory action. 
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I 28) "Public benefit corporation" means a domestic 

corporation designated as a public benefit corporation. 

(29) "Record date'' means the date established under 

[sections 39 through 74] on which a corporation determines 

the identity of its members for the purposes of [sections 1 

through 168]. 

(30) "Religious corporation" means a domestic 

corporation designated as a religious corporation. 

(31) ''Secretary'' means the corporate officer to whom the 

board of directors has delegated responsibility under 

[section 95(2)] for custody of the minutes of the directors' 

and members' meetings and for authenticating the records of 

the corporation. 

(32) "State", when referring to a part of the United 

States, includes: 

(a) a state and commonwealth and their agencies and 

governmental subdivisions: and 

(b) a territory and insular possession, their agencies, 

and governmental subdivisions of the United States. 

(33) ''United Scates'' includes a district, an authority, 

a bureau, a commission, a department, and any other agency 

of the United States. 

(34) "Vote" includes authorization by written ballot and 

written consent. 

(35) (a) ''Vo:ing power'' means the total number of votes 
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entitled to be cast for the election of directors at the 

time the determination of voting power is made. 

(b) The term excludes a vote that is contingent upon 

the happening of a condition or event that has not occurred 

at the time. 

(c) When a class is entitled to vote as a class for 

directors, the determination of voting power of the class 

must be based on the percentage of the number of directors 

the class is entitled to elect out of the total number of 

authorized directors. 

NEW SECTION. Section 2. Notice. ( 1} Notice under 

[sections 1 through 168) must be in writing unless oral 

notice is reasonable under the circumstances. 

( 2) (a) Notice may be communicated in person; by 

telephone, telegraph, teletype, facsimile, or other form of 

wire or wireless communication: or by mail or private 

carrier. 

(b) If these forms of personal notice are 

impracticable, notice may be communicated by a newspaper of 

general circulation in the area where it is published or by 

radio, television, or other form of public broadcast 

communication. 

(3) Written notice by a domestic or foreign corporation 

to its members, 1E i~ a ~omprehens1ble ~orm, is effective 

when mailed if it is mailed postpaid and correctly addressed 
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to the shareholder's address shown in the corporation 1 s 

current record of shareholders. 

(4) Written notice to a domestic or foreign corporation 

authorized to transact business in this state may be 

addressed to: 

{a} its registered agent at its registered office; or 

(b) the corporation or its secretary at its principal 

office shown in its most recent annual report or, in the 

case of a foreign corporation that has not yet delivered an 

annual report, in its application for a certificate of 

authority. 

(5) Except as Provided in subsections (3) and (4), 

written notice, if in a comprehensible form, is effective at 

the earliest of the following: 

(a) when received; 

lb) 5 days after its deposit in the United States mail, 

as evidenced by the postmark, if it is mailed postpaid and 

with correct postage; or 

(C) on the date shown on the return receipt, if 

sent by certified mail, return receipt requested, 

receipt is signed by or on behalf of the addressee. 

(6) Oral notice is effective when communicated 

communicated in a comprehensible manner. 

(7) If [sections 1 through ~68] prescribe 

requirements for particular circumstances, 
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the articles of incorporation or 

requirements that are consistent 

with this section or other provisions of [sections 1 through 

168], those requirements govern. 

NEW SECTION. Section 3. Reservation of power to amend 

or repeal. The legislature has power to amend or repeal all 

or part of (sections 1 through 168) at any time, and all 

domestic and foreign corporations subject to {sections l 

through 168] are governed by the amendment or repeal. 

NEW SECTION. Section 4. Filing requirements. All of 

the following requirements must be met before a document is 

entitled to be filed under this section by the secretary of 

state: 

(1) A document 

(sections l through 

that is required or permitted by 

168] to be filed in the office of the 

secretary of state must satisfy the requirements of this 

section and of any other section that adds to or varies 

these requirements. 

(2) The document must contain the information required 

by {sections l through 168). It may contain other 

information as well. 

(3) The document must be typewritten or printed. 

(4) The document must be in the English language. 

However, a corporate name need not be in English if it is 

written in English letters or Arabic or Roman numerals. The 
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certificate of existence required of foreign corporations 

need not be in English if it is accompanied by a reasonably 

authenticated English translation. 

(5) The document must be executed: 

(a) by the presiding officer of its board of directors, 

its president, or another of its officers; 

{b) if directors have not been selected or the 

corporation has not been formed, by an incorporator; or 

{c) if the corporation is in the hands of a receiver, 

trustee, or other court-appointed fiduciary, by that 

fiduciary. 

(6) The person executing the document shall sign it and 

state beneath or opposite the signature his name and the 

capacity in which the person signs. The document may but 

need not contain the corporate seal, an attestation by the 

secretary or an assistant secretary, or an acknowledgment, 

verification, or proof. 

(7) The document must be in or on the prescribed form 

if the secretary of state has prescribed a mandatory form 

for a document under [section 6}. 

{8) The document must be delivered to the office of the 

secretary of state for filing and must be accompanied by: 

(a) one copy, except as provided in [sections 36 and 

1 c, s l; 

(b) the correct filing fee; and 
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(c) any franchise tax, license fee, or penalty required 

by (sections 1 through 168], rules promulgated under 

(sections l through 168], or other law. 

NEW SECTION. Section 5. Facsimile filing. ( l) The 

secretary of state shall treat a facsimile copy of a 

document that is required or permitted to be filed under 

[sections 4 through 14] and the signatures on the facsimile 

copy in the same manner as an original for purposes of 

[sections 4 through 14) provided that the secretary of state 

receives the original document within 5 working days of the 

receipt of the facsimile copy. If all other requireree~ts are 

met, the date of filing relates back to the date of receipt 

of the facsimile copy. 

{2) A facsimile copy is entitled to be filed under this 

section if it is: 

(a) produced by a method of transmission of images in 

which the image is scanned at the transmitter; and 

(b) legible and the same size as the original. 

(3) During the 5-day period referred to in subsection 

(1), the recorded facsimile copy constitutes constructive 

notice for all purposes of the original document. 

(4) If the original document is not received within 5 

working days of receipt of the facsimile copy as provided in 

subsection (~), the filing of the facsimile copy is void. 

(5) A person who files a false document by facsi~ile 
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copy is liable to an aggrieved party for three times the 

amount of damages resulting from the filing of the false 

document. 

NEW SECTION. Section 6. Forms. (1) The secretary of 

state may by rule prescribe and furnish on request forms or 

computer formats for: 

(a) 

(b) 

an application for a certificate of existence; 

a foreign corporation 1 s application for a 

certificate of authority to transact business in this state: 

(c) a foreign corporation's application for a 

certificate of withd=awal; 

(d) the annual report; and 

(e) other documents required or permitted to be filed 

by [sections l through 168]. 

(2) If the secretary of state so requires, use of any 

of the forms or formats listed in subsection (1) 

mandatory. 

is 

(3) The secretary of state may by rule prescribe and 

furnish on request forms or computer formats for other 

documents required or permitted to be filed by [sections 1 

through 168], but their use is not mandatory. 

NEW SECTION. Section 7. Fees for filing, copying, and 

services. (1) The secretary of state shall establish by rule 

fees for filing dccunents and issliing certificates as 

required by [sections 1 through 168]. 
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(2) The secretary of state shall by rule establish fees 

for copying documents, priority handling, transmitting, or 

filing facsimile copies and for providing computer-generated 

information. 

{3) The fees presented under this section must be 

reasonably related to the costs of processing the documents 

and preparing and providing the services. The secretary of 

state shall maintain records sufficient to support the fees 

established under this section. 

NEW SECTION. Section 8. Effective date of document. 

(1) Except as provided in subsection (2), a document is 

effective: 

(a} at the time of filing on the date it is filed, as 

evidenced by the secretary of state's endorsement on the 

original document; or 

(b) at the time specified in the document as its 

effective time on the date it is filed. 

(2) A document may specify a delayed effective time and 

date, and if it does so the document becomes effective at 

the time and date specified. If a delayed effective date but 

no time is specified, the document is effective at the close 

of business on that date. A delayed effective date for a 

document may not be later than 90 days after the date it is 

filed. 

NEW SECTION. Section 9. Correcting filed document. (1) 
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A domestic or foreign corporation may correct a document 

filed by the secretary of state if the document: 

(a) contains an incorrect statement; or 

(b) was defectively executed, attested, sealed, 

verified, or acknowledged. 

(2) A document is corrected: 

(a) by preparing articles of correction that: 

(i} describe the document, including its filing date, 

or have attached a copy of the document; 

(ii) specify the incorrect statement and the reason it 

is incorrect or the manner in which the execution was 

defective: and 

{iii) correct the incorrect statement or 

execution; and 

defective 

(b) by delivering the articles of correction to the 

secretary of state. 

{3) Articles of correction are effective on the 

effective date of the document they correct except as to 

persons relying on the uncorrected document and adversely 

affected by the correction. As to those persons, articles of 

correction are effective when filed. 

NEW SECTION. Section 10. Filing duty of secretary of 

state. (1) If a document delivered to the office of the 

secretary of st~te for filing satisfies the applicable 

requiremen~s of Lsections 4 and 5], the secretary of state 

-14-
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shall file it. 

(2) The secretary of state shall file a document by 

stamping or otherwise endorsing "Filed", together with the 

secretary of state's name, official title, and the date and 

the time of receipt, on the original, the copy of the 

document, and the receipt for the filing fee. Except as 

provided in [sections 37 and 156], after filing a document, 

the secretary of state shall deliver the document copy to 

the domestic or foreign corporation or its representative, 

togeLher with the filing fee receipt or acknowledgment of 

receipt if no fee is required. 

{3) Upon refusing to file a document, the secretary of 

state shall return it to the domestic or foreign corporation 

or its representative within 10 days after the document was 

delivered, together with a brief written explanation of the 

reason or reasons for the refusal. 

( 4) The secretary of state's duty concerning the 

documents under this section is ministerial. Filing or 

refusal to file a document does not: 

(a) affect the validity or invalidity of the document 

in whole or in part; 

(b) relate to the correctness or incorrectness of 

information contained in the document: or 

(c) create a presL1mption that the document i$ valid or 

invalid or that information contained in the document is 
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correct or incorrect. 

NEW SECTION. Section 11. Appeal from secretary of 

state's refusal to file document. (1) If the secretary of 

state refuses to file a document delivered for filing to the 

secretary of state 1 s office, the domestic or foreign 

corporation may appeal the refusal to the district court for 

the first judicial district. The appeal is commenced by 

petitioning the court to compel the filing of the document 

and by attaching to the petition the document and the 

secretary of state's explanation of the refusal to file. 

(2) The court may summarily order the secretary of 

state to file the document or take other action the court 

considers appropriate. 

(3} The court's final decision may be appealed as 

other civil proceedings. 

in 

NEW SECTION. Section 12. Evidentiary effect of copy of 

filed document. A certificate attached to a copy of a 

document, bearing the secretary of state's signature, which 

may be in facsimile, and the seal of this state, is 

conclusive evidence that the original document is on file 

with the secretary of state. 

NEW SECTION. Section 13. Certificate of existence. ( 1) 

A person may apply to the secretary of state to furnish a 

certificate of existence for a domestic or foreign 

25 corporation. 
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(2) The certificate of existence rr.ust set forth: 

(a) the domestic corporation's corporate name or the 

foreign corporation's corporate name used in this state; 

(b) (i} that the domestic corporation ~s incorporated 

5 under the laws of this state, the date of its incorporation, 
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and the period of its duration if less than perpetual; or 

(ii) that the foreign corporation is authorized to 

transact business in this state; 

(c) that all fees, taxes, and penalties owed to this 

state have been paid, if: 

Ci) payment is reflected in the records of the 

secretary of state; and 

{ii} nonpayment affects the good standing of the 

domestic or foreign corporation; 

(d) that its most recent annual report required by 

(section 168} has been delivered to the secretary of state; 

(e) that articles of dissolution have not been filed; 

and 

(f) other facts of record in the office of the 

secretary of state that may be requested by the applicant. 

(3) Subject to any qualification stated in the 

certificate, a certificate of existence issued by the 

secretary of state may be relied upon as conclusive evidence 

that the domestic or foreign corporaticn is in yood standing 

in this sta~e. 
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NEW SECTION. Section 14. Penalty for signing false 

documents. {l) The execution of any document that must be 

filed with the secretary of state under [sections 4 through 

4 14] constitutes an affirmation, under the penalties of false 
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swearing, by each person executing the document that the 

facts stated in the document are true. 

{2) The secretary of state shal: provide for the 

printing of a warning to this effect on each form prescribed 

by tne secretary of state under [sections l through 168]. 

t,;EW SECTION. Section 15. Secretary of state -- powers 

rulemaking .. {1) The secretary of state has the power 

reasonably necessary to perform the duties required of the 

secretary of state's office by [sections l through 168}. 

(2) The secretary of state may adopt rules to perform 

the duties required of the secretary of state under 

[sections 1 through 168}, including establishing necessary 

fees. 

NEW SECTION. Section 16. Designation of status of 

nonprofit corporations. (1) A domestic corporation must be 

designated as either a public benefit, mutual benefit, or 

religious corporation .. The specific designation of a 

corporation is as follows: 

(a) A corporation designated by its articles of 

1::c0rp0rat1on as ~ public benefit corporation, a mutual 

..:s benei:iL ..:orporation, or a religious corporation is the type 

-18-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0008/01 

of corporation designated by its articles of incorporation. 

(b) A corporation that is not designated by its 

articles of incorporation as a public benefit corporation, a 

mutual benefit corporation, or religious corporation is the 

type of corporation designated in the annual report filed in 

1995. 

(2) A foreign corporation must be designated as either 

a foreign public benefit, foreign mutual benefit, or foreign 

religious corporation. The specific designation of a 

corporation is as follows: 

{a) A foreign corporation designated by its articles of 

1ncorporation as a public benefit corporation, mutual 

benefit corporation, or religious corporation is the type of 

foreign corporation designated by its articles of 

incorporation. 

(b) A foreign corporation not designated as provided in 

subsection (2)(a), but designated in its application for a 

certificate of authority, or any amendments of the 

application, as a public benefit corporation, mutual benefit 

corporation, or religious corporaticn is the type of foreign 

corporation it designated in its application for a 

certificate of authority. 

(c) A foreign corporation not designated as provided in 

suosecticn {2) (a) or (2) (b} is the cype of cc:-por.:i:::ion it 

Jesignated in the annual report filed 1n 2395. 
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(3) A domestic or foreign corporation not designated as 

provided in subsections (1) and (2) must be designated 

pursuant to (section 173). 

m:w SECTION. Section 17. Private foundations. ( l) 

Except as otherwise determined by a court of competent 

jurisdiction, a corporation that is a private foundation as 

defined in section 509(a) of the Internal Revenue Code of 

1986: 

(a) shall distribute amounts for each taxable year at a 

time and in a manner as not to subject the corporation to 

tax under section 4942 uf the Internal Revenue Code; 

(b) may not engage in any act of self-dealing as 

defined in section 494l(d} of the Internal Revenue Code; 

(c) may not retain any excess business holdings as 

defined in section 4943(c} of the Internal Revenue Code: 

(d) may not make any taxable investments or 

expenditures as provided in sections 4944 and 4945 of the 

Internal Revenue Code; and 

(e) may not make any taxable expenditures as defined in 

section 4945(d) of the Internal Revenue Code. 

(2) All references in this section to sections of the 

Internal Revenue Code are to sections of the Internal 

Revenue Code of 1986, as amended from time to time, or to 

corresp0nd1ng provisions of subsequent int~rnal revenue laws 

of the United States. 
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NEW SECTION. Section 18. Judicial relief. (l) If for 

any reason it is impractical or impossible for a corporation 

to call or conduct a meeting of its members, delegates, or 

directors or to otherwise obtain their consent, in the 

manner prescribed by its articles, bylaws, or [sections 1 

through 168], then upon petition of a director, officer, 

delegate, 

district 

member, or 

court for 

the 

the 

attorney 

judicial 

general, the state 

district in which the 

registered office is located may order that a meeting be 

called or that a written ballot or other form of obtaining 

the vote of members, delegates, or directors be authorized, 

in the manner the court finds fair and equitable under the 

circumstances. 

(2) In an order issued pursuant to this section, the 

court shall provide for a method of notice reasonably 

designed to give actual notice to all persons who wculd be 

entitled to notice of a meeting held pursuant to the 

articles, bylaws, and (sections l through 168), whether or 

not the method results in actual notice to all persons 

entitled to notice or conforms to the notice requirements 

that would otherwise apply. In a proceeding under this 

section, the court may determine who the members or 

directors are. 

(J) The order issued pursuant to this sect~~~ may 

dispense with any requirement relating to the noiding of er 
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voting at meet1ngs or obtaining votes, including any 

requirement as to quorums or as to the number or percentage 

of vote~ neede~ for approval, that would otherwise be 

imposed by the a=ticles, bylaws, or [sections l through 

168]. 

( 4) Whenever practical, an order issued pursuant to 

of meetings or this section must limit the subject matter 

other forms of consent authorized to 

including amendments 

resolution of which 

to the articles or 

approve 

bylaws, 

items, 

the 

will or may enable the corporation to 

continue managing its af~airs without further resort to this 

section. However, an order under this section may also 

authorize the obtaining of votes and approvals necessary for 

dissolution, merger, or sale of assets. 

(5) A meeting or other method of obtaining the vote of 

mernbe~s, delegates, or directors that is conducted pursuant 

to an order issued under tnis section and that complies with 

all the provisions of the order is for all purposes a valid 

meeting or vote, and has the same force and effect as if it 

complied with every requirement imposed by the articles, 

bylaws, and (sections l through 168). 

NEW SECTION. Section 19. Attorney general. (l) Notice 

must be given to the attorney general of the commencement of 

any proceeding t!~3t [sections l through 168) authorizes the 

attorney general r0 bring but that has been commenced by 
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another person. 

{2) Whenever a provision of [sections 1 through 168) 

requires that notice be given to the attorney general before 

or after commencing a proceeding or permits the attorney 

general to commence a proceeding if no proceeding has been 

commenced, the attorney general may take appropriate action 

including but not limited to seeking injunctive relief. If a 

proceeding has been commenced by a person other than the 

attorney general, the attorney general may intervene, as of 

right, in the proceeding. 

NEW SECTION. Section 20. Religious 

constitutional 

governing the 

protections. 

affairs of 

If the 

a religious 

corporations 

religious doctrine 

corporation is 

inconsistent with the provisions of {sections l through 168} 

on the same subject, the religious doctrine controls to the 

extent required by the United States or the Montana 

constitutions. 

NEW SECTION. Section 21. Incorporators. One or more 

persons may act as the incorporator or incorporators of a 

corporation by delivering articles of incorporation to the 

secretary of state for filing. 

NEW SECTION. Section 22. Articles of incorporation. 

(l) The articles of incorporation muse set forth: 

\a) a corpvrate name :~r the corporation that satisfies 

the requirements of [section 31]: 
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(b) a statement that: 

(i) the corporation is a public benefit corporation; 

(ii) the corporation is a mutual benefit corporation; or 

(iii) the corporation is a religious corporation; 

(c) (i) the street address of the corporation's initial 

registered office and, if different, the mailing address; 

and 

(ii) the name of its initial registered agent at that 

office; 

(d) the name and address of each incorporator: 

(e) whether or not the corporation will have members, 

and 

(f) provisions consistent with law regarding the 

distribution of assets on dissolution. 

{2) The articles of incorporation may set forth: 

(a) the purpose or purposes for which the corporation 

is organized, which may be, either alone or in combination 

with other purposes, the transaction of any lawful activity; 

(bl the names and addresses of the individuals who are 

to serve as the initial directors; 

(c) provisions consistent with law regarding: 

{i) managing and regulating the affairs of the 

corporation; 

(ii) defining, limiting, and regulating the powers of 

the corporation, its board of directors, its members, or any 
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class of members; and 

(iii) the characteristics, qualifications, rights, 

limitations, and obligations attaching to each or any class 

of members; 

(d) any provision that under [sections 1 through 1681 

is required or permitted to be set forth in the bylaws; and 

{e) provisions eliminating or limiting the personal 

liability of a director to the corporation or members of the 

corporation for monetary damages for breach of a director's 

duties to the corporation and its members, provided that the 

provision may not eliminate or limit the liability of a 

director: 

(i) for a breach of the director's duty of loyalty to 

the corporation or its members; 

(ii) for acts or omissions not in good faith or that 

involve intentional misconduct or a knowing violation of 

law; 

(iii) for a transaction from which a director derived an 

improper personal economic benefit; or 

(iv) under [sections 92 through 94}. 

(3) A provision referred to in subsection (2)(e) may 

not eliminate or limit the liability of a director for any 

act or omission occurring prior to the date when the 

24 p=ovision becomes effective. 

25 ( 4) Each incorporator and director r.amed 1 n :.he 
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articles shall sign the articles. 

(5) The articles of incorporation need not set forth 

any of the corporate powers enumerated 1n [sections l 

through 168]. 

NEW SECTION. Section 23. Incorporation. (1) Unless a 

delayed effective date is specified, the corporate existence 

begins when the articles of incorporation are filed by the 

secretary of state. 

(2) The secretary of state's filing of the articles of 

incorporation is conclusive proof that the incorporators 

have satisfied all conditions precedent to incorporation 

except in a proceeding by the state to cancel or revoke the 

incorporation or involuntarily dissolve the corporationa 

NEW SECTION. Section 24. Liability for 

preincorporation transactions. A person who purports to act 

as or on behalf of a corporation but who knows that there 

was no incorporation under [sections l through 168] is 

jointly and severally liable for all liabiliti.es created 

while so acting. 

NEW SECTION. Section 25. Organization of corporation. 

21 tl} After incorpo=ation: 

22 

2J 

.:4 

2~ 

(a) if initial directors are named in t:he articles of 

_ 11-.. ·, . .>1 pu rat _.,._in, 

,._'rg.3.nizati.on..11 

.J.trt:'ctors, to 

t:he initial directors shall hold an 

Teeting, at the call of a majority of the 

complete the organization of the corporation 
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by appointing officers, adopting bylaws, and carrying on any 

other business brought before the meeting: or 

(b) if initial directors are not named in the articles, 

the incorporator or incorporators shall hold an 

crganizational meeting at the call of a majority of the 

incorporators: 

(i) to elect directors and complete the organization of 

the corporation; or 

{ii) to elect a board of directors who shall complete 

the organization of the corporation. 

(2) Action required or permitted by [sections l chrough 

168j to be taken by incorporators at an organizational 

meeting may be taken without a meeting if the action taken 

is evidenced by one or more written consents describing the 

action taken and signed by each incorporator. 

(3) An organizational meeting may be held in the state 

or out of the state in accordance with [section 85]. 

NEW SECTION. Section 26. Bylaws. (1) The incorporators 

or board of directors of a corporation shall adopt bylaws 

for the corporation. 

(2} The bylaws may contain any provision for regulating 

and managing the affairs of the corporation consistent with 

law or the articles of incorporation. 

NEW SECTION. Section 27. Emergency bylaws and powers. 

• (1) Unless the articles provide otherwise, the directors of 
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a corporation may adopt, amend, or repeal bylaws to be 

effective only in an emergency as defined in subsection (4). 

The emergency bylaws, which are subject to amendment or 

repeal by the members, may provide special procedures 

necessary for managing the corporation during the emergency, 

including: 

(a) how to call a meeting of the board; 

(b) quorum requirements for the meeting; and 

(c) designation of additional or substitute directors. 

(2) All provisions of the regular bylaws consistent 

with the emergency bylaws remain in effect during the 

emergency. The emergency bylaws are not in effect after the 

emergency ends. 

(3) Corporate action taken in good faith in accordance 

with the emergency bylaws: 

(a) binds the corporation; and 

(b} may not be used to impose liability on a corporate 

director, officer, employee, or agent. 

(4) For purposes of this section, an emergency exists 

if a quorum of the corporation's directors cannot readily be 

assembled because of some catastrophic event. 

NEW SECTION. Section 28. Purposes. (l) A corporation 

incorporated under {sections 1 through 168] has the purpose 

of engaging 111 any lawful uctivity unless a more limited 

purpose is set forth in the articles of incorporation. 
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{2) A corporation engaging in an activity that is 

subject to regulation under another statute of this state 

may incorporate under [sections l through 168] only if the 

incorporation under (sections l through 168] 1s not 

prohibited by the other statute. The corporation is subject 

to all limitations of the other statute. 

NEW SECTION. Section 29. General powers. ( l) Unless 

its articles of incorporation provide otherwise, a 

corporation has perpetual duration and succession in its 

corporate name and has the same powers as an individual to 

do all things necessary or convenient to carry out its 

affairs including, without limitation, power: 

(a) to sue and be sued, complain, and defend in its 

corporate name; 

(b) to have a corporate seal, which may be altered at 

will, and to use it or a facsimile of the seal by 

impressing, 

(c) to 

affixing, or in any other manner reproducing it; 

make and amend bylaws, consistent with its 

articles of incorporation or with the laws of this state, 

for regulating and managing the affairs of the corporation; 

(d) to purchase, receive, lease, or otherwise acquire 

and to own, hold, improve, use, and otherwise deal with real 

Jr personal property or any legal or equitable interest in 

prcperty, wherever located; 

(e) to sell, convey, mortgage, pledge, lease, excha~ge, 
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and otherwise dispose of all or any part of its property; 

(f) to purchase, receive, subscribe for, or otherwise 

acquire any other entity; to own, hold, vote, use, sell, 

mortgage, lend, pledge, or otherwise dispose of any other 

entity; and to deal in and with shares or other interests in 

or obligations of any other entity; 

[g) to make contracts and guaranties; to incur-

liabilities; to borrow money; to issue notes, bonds, and 

other obligations; and to secure any of its obligations by 

mortgage or pledge of any of its property, franchises, or 

income; 

(h) to lend money, invest and reinvest its funds, and 

receive and hold real and personal property as security for 

repayment, except as limited by [section 93]; 

(i) to be a promoter, partner, member, associate, or 

manager of any partnership, joint venture, trust, or other 

entity; 

(j) to conduct its activities, locate offices, and 

exercise the powers granted by [sections l through 168} in 

the state or out of the state; 

(k) to elect or appoint directors, officers, employees, 

and agents of the corporation; to define their duties; 

to tix their compensation; 

and 

I ' ) tc pay pensions and establish pension plans, 

ri~nsio11 trusts, and oLher benefit and incentive plans fer 
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any or all of its current or former directors, officers, 

employees, and agents; 

(m) to make donations consistent with law for the 

public welfare or for charitable, religious, scientific, or 

educational purposes and for other purposes that further the 

corporate interest; 

(n) to impose dues, assessments, admission, and 

transfer fees upon its members; 

(o) to establish conditions for admission of members, 

admit members, and issue memberships; 

(p) to carry on a business; or 

(q) to do all things necessary or convenient consistent 

with law to further the activities and affairs of the 

corporation, 

(2) A corporation may not have or issue shares of 

stock. 

NEW SECTION. Section 30. Ultra vires. (l) ~xcept as 

provided in subsection (2), the validity of corporate action 

may not be challenged on the ground that the corporation 

lacks or lacked power to act. 

(2) A corporation's power to act may be challenged in a 

proceeding against the corporation to enjoin an act when a 

third party has not acquired rights. The proceeding may be 

brought by the attorney general, by a director, or by a 

member or members in a derivative proceeding. 
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(3) (a) A corporation's power to act may be challenged 

in a proceeding against an incumbent or former director, 

officer, employee, or agent of the corporation. 

(b) The proceeding may be brought: 

{i) by a director; 

(ii) by the corporation, directly, 

through a receiver, a trustee, 

representative; or 

(iii) in the case of a public benefit 

the attorney general. 

NEW SECTION. Section 31. Corporate 

derivatively, or 

or other legal 

corporation, by 

name. ( l) A 

corporate name may not contain language stating or implying 

that the corporation is organized for a purpose other than 

that permitted by [section 28] and its articles of 

incorporation. 

{2) Except as authorized by subsections (3) and {4), a 

corporate name must be distinguishable in the records of the 

secretary of state from: 

(a) the corporate name of a nonprofit or business 

corporation incorporated or authorized to do business in 

this state: 

{b) a corporate name reserved or registered under 

{sections 32 or 33] or Title 35, chapter l; 

{c) the fictitious name of a foreign business or 

nonprofit corporation authorized to transact business in 
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this state because its real name is unavailable; 

(d) the corporate name of a domestic business or 

nonprofit corporation that has been dissolved, but only 

distinguishable for a period of 120 days after the effective 

date of the dissolution; or 

(e) any assumed business name, limited partnership 

name, trademark, or service mark registered or reserved with 

the secretary of state. 

(3) A corporation may apply to the secretary of state 

for authorization to use a name that is not distinguishable 

in the secretary of state's records from one or more of the 

names described in subsection (2). The secretary of state 

shall authorize use of the name applied for if: 

(a) the other corporation consents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguishable in the records of the secretary of state 

from the name of the applying corporation; or 

(b) the applicant delivers to the secretary of state a 

certified copy of a final judgment of a court of competent 

jurisdiction establishing the applicant 1 s right to use the 

name applied for in this state. 

(4) A corporation may use the name, including the 

fictitious name, of another domestic or foreign business or 

nonprofit corporation that is used in this state if the 
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other corporation is incorporated or authorized to do 

business in this state and the proposed user corporation: 

(a} has merged with the other corporation; 

(b) has been formed by reorganization of the other 

corporation; or 

(C) 

assets, 

has acquired all 

including the 

corporation. 

or substantially all of the 

corporate name, of the other 

(5) [Sections 1 through 168] do not control the use of 

fictiticus names. 

NEW SECTION. Section 32. Reserved name. (1) A person 

may reserve the exclusive use of a corporate name, including 

a fictitious name for a foreign corporation whose corporate 

name is not available, by delivering an application to the 

secretary of state for filing. Upon finding that the 

corporate name applied for is available, the secretary of 

state shall reserve the name for the applicant's exclusive 

use for a nonrenewable 120-day period. 

(2) The owner of a reserved corporate name may transfer 

the reservation to another person by delivering to the 

secretary of state a signed notice of the transfer that 

states tt1e name and address of the transferee. 

NEW SECTION. Section 33. Registered name of foreign 

corporation. (1) A foreign corporation may register its 

corporate name, oc its corporate name with any change 
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required by {section 152], if the name is distinguishable in 

the records of the secretary of state from: 

(a) the corporate name of a nonprofit or business 

corporation incorporated or authorized to do business in 

this state; and 

(b) a corporate name reserved under [section 32], Title 

35, chapter 1, or registered under this section. 

(2) A foreign corporation shall register its corporate 

name, or its corporate name with any change required by 

[section 152], by delivering to the secretary of state, for 

filing, an application: 

(a) setting forth its corporate name or its corporate 

name with any change required by [section 152], the 5tate or 

country, the date of its incorporation, and a brief 

description of the nature of the activities in which it is 

engaged; and 

(b} accompanied by a certificate of 

similar document, from the state 

incorporation. 

existence, 

or country 

or a 

of 

13) The name is registered for the applicant's 

exclusive use on the effective date of the application. 

(4) A foreign corporation whose registration is 

effective may renew it for successive years by delivering to 

the secretary of state, for filing, a renewal application 

that complies with the requirements of subsection (2). The 
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renewal application must be delivered between October land 

December 31 of the,preceding year. The renewal application 

renews the registration for the following calendar year. 

(5) A foreign corporation whose registration is 

effective may continue to qualify as a foreign corporation 

under that name or consent in writing to the use of that 

name by a corporation later incorporated under [sections 1 

through 168] or by another foreign corporation later 

authorized to transact business in this state. The 

registration terminates when the foreign corporation is 

incorporated as a domestic corporation or the foreign 

corporation qualifies or consents to the qualification of 

another foreign corporation under the registered name. 

NEW SECTION. Section 34. Registered 

registered agent. Each corporation shall 

maintain in this state: 

name and 

continuously 

(1) a registered office with the same address 

of the registered agent; and 

as that 

(2) a registered agent, who must be one of the 

following: 

(a) an individual who resides in this state and whose 

office is identical to the registered office; 

(b) a domestic business or nonprofit corporation whose 

office is identical to the registered office; or 

(c) a foreign business or nonprofit corporation 
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authorized to transact business in this state whose office 

is identical to the registered office. 

NEW SECTION. Section 35. Change of cegisteced office 

or registered agent. {l) A corporation may change its 

registered office or registered agent by delivering to the 

secretary of state, for filing, a statement of change that 

sets forth: 

(a) the name of the corporation; 

{b) the street address of its current registered office 

and, if different, the mailing address; 

(C) if the current registered office is to be changed, 

the street address of the new registered office, and, if 

different, the mailing address; 

(d) 

(e) 

the name of its current registered agent; 

if the current registered agent is to be changed, 

the name of the new registered agent and the new agent's 

written consent to the appointment, either on the statement 

or attached to it; and 

( f I that after the change or changes are made, the 

street addresses of its registered office and the office of 

its registered agent will be identical. 

( 2) If the street address of a registered agent's 

office is changed, the registered agent may change the 

street address of the registered office of any corporuti~n 

for which the registered agent is the registered agent by 
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notifying the corporation in writing of the change and by 

signing, either manually or in facsimile, and delivering to 

the secre~ary of state, far filing, a statement that 

complies with the requirements of subsection (1) and that 

states that the corporation has been notified of the change. 

NEW SECTION. Section 36. Resignation of registered 

agent. (1) A registered agent may resign as registered agent 

by signing and delivering to the secretary of state, for 

filing, the original and two copies of a statement of 

resignation. The statement may include a statement that the 

registered office is also discontinued. 

(2) After filing the statement, the secretary of state 

shall mail one copy to the registered office, if not 

discontinued, and the other copy to the corporation at its 

principal office as shown in the most recent annual report 

filed pursuant to [section 168]. 

(3) The agency appointment is terminated, and the 

registered office discontinued, if so provided, 31 days 

after the date on which the statement was filed. 

NEW SECTION. Section 37. Service of process on 

corporation. (1) Service of process on a corporation must be 

made upon the persons and in the manner provided by the 

Montana Rules of Civil Pracedure. 

t2l The foll8wing are to oe considered trustees fer the 

corporation and its members, for the purpose of service or 
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demand, on a corporation dissolved pursuant to [sections 34 

through 57]: 

(a) in the case of a dissolution, any one of those 

persons designated as trustees for service of process 

p~rsuant to a filing made with the secrecdry of state or, if 

no filing is ~ade, any one of the directors or officers of 

the corporation listed in the annual report most recently 

filed with the secretary of state; or 

tb) in the case of an involuntary 

expiration of a corporation's term: 

dissolution or 

(i) any one of those pers~ns designated as receiver by 

a courL of competent jurisdiction; or 

{ii) any one of the directors er officers of the 

corporation listed in the annual ~eport most recently filed 

with :he secretary of state. 

NEW SECTION. Section 38. oemand on or notice to 

corporation. (1) This section applies when a dema~d or 

not~ce is required or permitted by law, out the demand or 

notice is not cequired to be served 1n accordance with the 

Montana Rules of Civil Procedure. 

( 2) A corpo::ation's registered agent is :::.he 

corporation's agent for demand or notice required or 

23 permitted by ~aw. 

c-l i]) If a ~orp0ration has no rPgis=ered daent er the 

2~ agent cannot with reasQnable diligence be served, the dema[1d 
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may be made or the corporation may be notified by certified 

mail, return receipt requested, addressed to the secretary 

of the corporation at its principal office. The demand or 

notice is perfected under this subsection at the earliest 

of: 

{a) the date the corporation receives the mail; 

(b) the date shown on the return receipt, if signed on 

behalf of the corporation; or 

(c) 5 days after its deposit in the United States 

if it is mailed postpaid and correctly addressed. 

mail 

NEW SECTION. Section 39. Admission. (1) The articles 

or bylaws may establish criteria or procedures for admission 

of members. 

(2) A person may not be admitted as a member without 

his consent. 

NEW SECTION. Section 40. Consideration. Except as 

provided in its articles or bylaws, a corporation may admit 

members fer no consideration or for consideration determined 

by the board. 

NEW SECTION. Section 41. No requirement of members. A 

corporation is not required to have members. 

NEW SECTION. Section 42. Differences in rights and 

obligations of members. All members have the same rights and 

obligations with respect to voting, dissolution, redemption, 

25 and transfer unless the articles or bylaws establish classes 
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of membership with different rights or obligations. Al: 

members have the same rights and obligations with re~pect t~ 

Qny other matters, except as set forth ir. or authorized by 

the a~ticles or bylaws. 

~s;; SECTION. Section 43. Transfers. {l) Except as set 

forth ~nor authorized by the articles or bylaws, a member 

of a mutual benefit corporation may not transfer a 

membership or any right arising from a membership. 

(2) A member of a public benefit or religious 

corporation may not transfer a membership or any right 

arisi~g from a membership. 

\3) When transfer rights have been provided, a 

restriction on them is not binding on a member holding a 

membership issued prior to the adoption of the restriction 

unless the restriction is approved by the members and the 

affec~ed member. 

NEW SECTION. Section 44. Member's liability to third 

parties. A member 

personallv liable 

of 

for 

a 

the 

corporation is not, as a member, 

acts, debts, liabilities, or 

obligations of the corporation. 

NEW SECTION. Section 45. Member's liability for dues, 

assessments, and fees. A member may become liable to the 

ccrp.::ra.tion for dues, assessrr.er.ts, or fees. However, .:i:,. 

~r:ic~e or bylaw provision or a resolut1~n ~d~pted by =~e 

boar~ authorizing or imposing dues, assessments, o~ tees 
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does not, of itself, create liability. 

NEW SECTION. Section 46. Creditor• s action against 

member. (l) A proceeding may not be brought by a creditor to 

reach the liability, if any, of a member to the corporation 

unless final judgment has been rendered in favor of the 

creditor against the corporation and execution has been 

returned unsatisfied in whole or in part or unless further 

proceeding would be useless. 

(2) All cred~tors of the corporation, with or without 

reducing their claims ~o judgment, may intervene in any 

credicor's proceeding brought under subsection (l] to reach 

and apply unpaid amounts due the corporation. Any or all 

members who owe amounts co the corporation may be joined in 

the proceeding. 

NEW SECTION. Section 47. Resignation. ( l) A member may 

resign at any ti~e. 

(2) The resignation of a member does not relieve the 

mem'oer from any obligations 

corpor_ation as a result 

the 

of 

member may 

obligations 

cor:unitments made prior to resignation. 

have to the 

incurred or 

NEW SECTION. Section 48. Termination, expul.sion, and 

suspension. (l) A member of a public benefit corporation or 

~utual be11~ti: c~rporation ~a~· not be expelled or suspended 

~nd ~e~n~~~:,ip 1:1 ~h~se corporations ~ay n8t be cer~inaced 

or suspe11ded cxcPpt pursuant to a procedure ~~at ~s fair and 
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reasonable and is carried out in good faith. 

(2) A procedure is fair and reasonable when either: 

(a) the articles or bylaws set forth a procedure that 

provides: 

(i) not less than 15 days 1 prior written notice of the 

expulsion, suspension, or termination and the reasons for 

it; and 

(ii) an opportunity for the member to be heard, orally 

or in writing, not less than 5 days before the effective 

date of the expulsicn, suspension, or cermination by a 

person or persons author:zed to decide that the proposed 

expulsion, termination, or suspension not take place; or 

(b) it takes into consideration all relevant fact~ 

circumstances. 

and 

(3) A written notice given by mail must be given by 

first-class or certified mail sent to the last address of 

17 the member shown on the c~rporation's records. 

18 

19 

20 

21 

22 

23 

( 4) A proceeding that. challenges an expulsion, 

suspension, or termination, including a proceeding in which 

defective notice :s alleged, must be commenced within 1 year 

after the effective date of the expulsion, suspension, or 

termination. 

(5) A member who has been expelled or suspended may be 

2~ liable ~o t~e corpcrat~cn f~r dues, assessmencs, or tees as 

.~ •J ..:i re:s·.~lt ot ,,:,nligat.:c:1s ir:c1...rred or commitn,enls ffiQ.Ge pr.:.0:-
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to the expulsion or suspension. 

NEW SECTION. Section 49. Purchase of memberships. (1) 

A public benefit corporation or religious corporation may 

not purchase any of its memberships or any right arising 

from membership. 

(2) A mutual benefit corporation may purchase the 

membership of a member who resigns or whose membership is 

terminated for the amount and pursuant to the conditions set 

forth in or authorized by its articles or bylaws. A payment 

may not be made in violation of {sections 132 and 133]. 

NEW SECTION. Section 50. Standing. (1) Por purposes of 

[sections 50 through 56], "derivative proceeding'' means a 

civil suit in the right of a domestic corporation or, to the 

extent provided in [section 56], in the right of a foreign 

corporation. 

{2) A derivative proceeding may be commenced or 

maintained by a complainant who is: 

{a) a director at the time of the bringing of the 

proceeding; or 

(b) a member or members having 5% or more of the voting 

power or by 50 members, whichever is less. Each member must 

be a member at the time of the proceeding, including the 

23 time of the complained act or omission. 

24 NEW SECTION. Section 51. Demand. A complainant may not 

25 commence a derivdtive proceeding until: 
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{l) a written demand has been made upon the corporation 

to take suitable action; 

(2) 90 days have expired from the date the demand was 

made, unless the complainant has earlier been notified that 

tne demand has been rejected by the corporation or unless 

irreparable injury to the corporation would result by 

waiting for the expiration of the 90-day period; and 

(3) the complainant has notified the attorney general 

prior to commencing a proceeding if the proceeding involves 

a public benefit corporation or assets held in charitable 

trust by a mutual benefit corporation. Notification of the 

attorney general must be made by mailing the attorney 

general a copy of the complaint. 

NEW SECTION. Section 52. Stay of proceedings. If the 

corporation commences an inquiry into the allegations made 

in the demand or complaint, the court may stay any 

derivative proceeding for any period the court considers 

appropriate. 

NEW SECTION. Section 53. Dismissal. ( 1 I The court 

shall dismiss a derivative proceeding on motion by the 

corporation if one of the groups specified in subsectio~s 

(2) or (6) has determined in good faith, after conducting a 

:easonable inquiry upon which its conclusions are based, 

that the maintenance cf the derivative p~oceeding is n=: in 

the best interests of the corporation. 
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(2) Unless a panel is appointed pursuant to subsection 

(6), the determination in subsection {l} must be made by: 

(a) a majority vote of independent directors present dt 

a meeting of the board of directors if independent directors 

constitute a quorum; or 

(b) a majority vote of a committee consisting of two or 

more independent directors appointed by majority vote of 

independent directors present at a meeting of the board of 

directors, whether or not the independent directors 

constitute a quorum. 

(3) None of the following may by itself cause a 

director ~o be considered not independent for purposes of 

this section: 

(a) the nomination or election of the director by 

persons who are defendants in the derivative proceeding or 

against whom actio~ is demanded; 

(b) t~e nami~g of the director as a defendant in the 

derivative proceeding or as a defendant against whom action 

is demanded; or 

(c) the approval by the director of the act being 

challenged in the derivative proceeding or demand if the act 

did not result in personal benefit to the director. 

(·l) If a derivative p::."oceeding is commenced after a 

deter1n1ndc10n h~s bee:1 ~ade rejecting a demand by a 

compl3inant, tt1~ c0mplaint ~ust allege with particularity 
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facts establishing either that a majority of the board of 

directors did not consist of independent directors at the 

time the determination was made or, that the requirements of 

subsection (1) have not been met. 

I 5J If 

consist of 

a majority 

independent 

of the board of directors does not 

directors at the time the 

determination is made1 the corporation has the burden of 

proving that the requirements of subsection (1) have been 

met. If a majority of the board of directors consists of 

independent directors at the time the determination is made, 

the complainant hds en~ ourden of pr~vin~ t~ld t.. the 

requirements of subsection (l) have not been met. 

(6) Upon motion by the corporaticn, tts.e court may 

appoint a panel of one or more independent persons t::- make a 

determination of whether the maintenance cf the derivative 

proceeding is in ~he best interests of the corporation. In 

this case, the plaintiff has the burden of proving that the 

requirements of subsection (1) have not oeen met. 

NEW SECTION. Section 54. Discontinuance or settlement 

notice. A derivative proceeding may not oe discontinued 

or settled without the court's approval. If the court 

determines that a proposed discontinuance or settlement will 

substantially affect the interests of =~e corporation's 

-~ ~emoe=s or a class of me~bers, :he cou~: s~all direct that 

2S notice be given to the members affected. 
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termination of the derivative proceeding, 

order: 

LC 0008/01 

expenses .. On 

the court may 

(1) the corporation to pay the complainant's reasonable 

expenses, including attorney fees, incurred in the 

proceeding if it finds that the proceeding has resulted in a 

substantial benefit to the corporation; or 

(2) the complainant ta pay any defendant's reasonable 

expenses, including attorney fees 1 incurred in defending the 

proceeding if it finds that the proceeding was commenced or 

maintained without reasonable cause or for a.n improper 

purpose. 

NEW SECTION. Section 56. Applicability to foreign 

corpo['ations~ rn a derivative proceeding in the right of a 

foreign corporation, the matter covered by [sections 50 

through 56] is governed by the laws o: the jurisdiction of 

incorporation of the foreign corporation, except for 

[sections 52, 54, and 55]. 

NEW SECTION. Section 57. Delegates. ( l) A corporation 

may provide in its articles or bylaws for delegates who have 

some er all of the authority of members. 

(2) The articles or bylaws may set forth provisions 

23 relating to: 

24 Id I the ~haracteristics, quu:..ificdtion:.,:;, rights, 

2S :imitdtions, and obligations of de:..egates including their 
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selection and removal; 

(b) ca11:ng, noticing, holding, and conducting meetings 

of delegates; and 

[c) carrying on corporate activities during and oetween 

meetings of delegates. 

NEW SECTION. Section 58. Annual and regulac meetings. 

(1) A corporation with members shall hold a membership 

meeting annua~ly at a time stated in or fixed in accordance 

with the bylaws. 

I 2) A corporation with mt=mbers may hold regular 

membership meetings at the times stated in or 

accordance with the bylaws. 

fixed in 

(3) Annual and regular membership meetings may be held 

in the state or out of the state, at the place stated in or 

fixed in accordance with the bylaws. If a place is not 

stated in or fixed in accordance with the bylaws, annual and 

regular meetings n~st be held at the ccrporation's princ~pal 

office. 

(4) At the annual meeting: 

(a) the president and chief financial officer shall 

report on the activities and financial conditicn of the 

corporation; and 

(b) the members shall consider and act ~pan other 

~at:ers that are caiscd ~onsiste11t with :he r1ct_c~ ~r~t 

voting requirements of [sections 62 and 69(2)]. 
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(5) At regular meetings, the members shall consider and 

act upon matters raised consistent with the notice and 

voting requirements of [sections 62 and 69(2)). 

(6) The failure to hold an annual or regular meeting at 

a time s~ated in or fixed in accordance with a corporation 1 s 

bylaws does not dffect :he va:idity of any corporate action. 

{7) If ~he corporation has 50 or fewer members and if 

permitted by the bylaws, members may participate in a 

meeting of the meffibers by means of a conference telephone 

call or similar co~~unication equipment through which all 

persons participating in the meeting can hear each other at 

the same time. Participation in this manner constitutes 

presence in person at a ~eeting. 

NEW SECTION. Section 59. Special 

corporation with members shall hold a 

members: 

meeting. ( l) 

special meeting 

A 

of 

(d) on the call of its board or of the person 

authorized to do so by che articles or bylaws; 0[ 

(b) except as provided in the articles or bylaws of a 

religious corporation, if the holders of at least 5% of the 

voting power of any corporation sign, date, and deliver to 

any corporate officer one or more written demands for the 

meetir1g chat describe the purpose or purposes for which it 

is t,, be J7PL..:l. 

( 2) l.--..or P',; r·pcses cf determining whether the 5% 
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requirement of subsection (1) has been met, the record date 

1s at the close of business on the 30th day before delivery 

of the demand or demands for a special meeting to any 

cJrporate officer. 

{3) If a notice 

subsection (l)(b) is not 

within 30 days after 

for a special meeting demanded under 

given pursuant to [section 621 

the date the written demand is 

delivered to a corporate officer, regardless of the 

requirements of subsection (4), a person signing the demand 

or demands may set the time and place of the meeting and 

give ~ot~ce pursuant to [sectior, 62J. 

(~) Special meetings of members may be held in the 

state or out of the state, at the place stated in or fixed 

in accordance with the bylaws. If a place is not staced or 

fixed in accordance with the bylaws, special meetings must 

be held at the corporation's principal office. 

(5} Only those matters that are within the purpose or 

purposes described in the meeting notice required by 

[section 621 may be conducted at a special meeting of 

members. 

NEW SECTION. Section 60. Court-ordered meeting .. I 1 l 

The district court for the judicial district of the county 

where a corporation's principal office is located, or, if 

the princip~l 0ffice 1s net located in this state, where 1ts 

registered office is located may summarily order d meeting 
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to be held: 

(a) on application of a member or other person entitled 

to participate in an annual or regular meeting and, in the 

case of a public benefit corporation, the attorney general, 

if an annual meeting was not held within the earlier of 6 

months after the end of the corporation's fiscal year or 15 

months after its last annual meeting; 

(b) on application of a member or other person entitled 

to participate in a regular meeting and, in the case of a 

public benefit corporation, the attorney general, if a 

regular meeting is not held within 40 days after the date it 

was required to be held; or 

{c) on application of a member who signed a demand for 

a special meeLing valid under [section 59], a person 

entitled to call a special meeting andr in the case of a 

public benefit corporation, the attorney general, if: 

{i) notice 

30 days after 

of the special meeting was not given within 

the date the demand was delivered to a 

corporate officer; or 

(ii) the special meeting was not held in accordance with 

the notice. 

(2) The court may fix the time and place of the 

meeting, specify a record date for determining members 

entitled to notice of and to vote at the meeting, prescribe 

the form and content of the meeting notice, fix the quorum 
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required for specific matters to be considered at the 

meeting or direct that the votes represented at the meeting 

constitute a quorum for action on those matters, and enter 

other orders necessary to accomplish the purpose or purposes 

of the meeting. 

{3) If the court orders a meeting, it may also order 

the corporation to pay the member's costs, including 

reasonable attorney fees, incurred to obtain the order. 

NEW SECTION. Section 61. Action by written consent. 

(1) Unless limited or prohibited by the articles or bylaws, 

action required or permitted by [sections 1 through 168} ta 

be approved by the members may be approved without a meeting 

of members if the action is approved by members holding at 

least 80% of the voting power. The action must be evidenced 

by one or more written consents that describe the action 

taken, be signed by those members representing at least 80% 

of the voting power, and be delivered to the corporation for 

inclusion in the minutes or filing with the corporate 

records. 

(2) If not otherwise determined under [sections 60 or 

64), the record date for determining members enti~led to 

take action without a meeting is the date the first member 

signs the consent under subsection (1). 

(3) A consent signed under this section has the ef~ect 

of a meeting vote and may be described as a vote in any 
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document filed with the secretary of state. 

{4) Written notice of member approval pursuant to this 

section must be given to all members who have not signed the 

written consent. If written notice is reguiredr member 

approval pursuant to this section is effective 10 days after 

written notice is given. 

NEW SECTION. Section 62. Notice of meeting. ( 1) A 

corporation shall give notice consistent with its bylaws of 

meetings of members in a fair and reasonable manner. 

(2) Any notice that conforms to the requirements of 

subsection (3) ~s fair and reasonable, but other means of 

giving notice may also be fair and reasonable when all the 

circumstances are considered. However, notice of matters 

referred to in subsection (3){b) must be given as specified 

in subsection (3). 

(3) Notice is fair and reasonable if: 

(a) the corporation notifies its members of the place, 

date, and time of each annual, regular, and special meeting 

of members not less than 10 days before the meeting date arr 

if notice is mailed by certified mail, not less than 30 or 

more tha~ 60 days before the meeting date; 

(b) notice of an annual or regular meeting includes a 

description of any matter or matters that must be approved 

hy the members u,-:der [sections 92, 107, 112, 119, 126, 131, 

134, or 135]; and 
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(c) notice of a special meeting includes a description 

of the matter or matters for which the meeting is called. 

(4) Unless the bylaws require otherwise, if an annual, 

regular, or special meeting of members is adjourned to a 

different date, time, or place, notice need not be given of 

the new date, time, or place, if the new date, time, or 

place is announced at the meeting before adjournment. If a 

new record date for the adjourned meeting is or must be 

fixed under [section 64], notice of the adjourned meeting 

must be given under this section to the members of record as 

of the new record date. 

(5) When giving notice of an annual, regular, or 

special meeting of members, a corporation shall give notice 

of a matter a member intends to raise at the meeting if: 

(a) requested in writing to do so by a person entitled 

to call a special meeting; and 

lb) the request is received by the secretary or 

president of the corporation at least 10 days before the 

corporation gives notice of the meeting. 

NEW SECTION. Section 63. Waiver of notice. I 1) A 

member may waive a notice required by (sections 1 through 

168], the articles, or bylaws before or afcer the date and 

time stated in the notice. The waiver must be in writing, be 

slgned by the me~ber entitled to the notice, and be 

delivered to the corpcration for inclusion in the minutes or 
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filing with the corporate records. 

(2) A member's attendance at a meeting: 

(a) waives objection to lack of notice or defective 

notice of the meeting unless the member, at the beginning of 

the meeting, objects to holding the meeting or transacting 

business at the meeting; and 

(b) waives objection to consideration of a particular 

matter at the meeting that is not within the purpose or 

purposes described in the meeting notice unless the member 

objects to considering the matter when it is presented. 

NEW SECTION. Section 64. Record date determining 

members entitled to notice and vote~ (1) The bylaws of a 

corporation may fix or provide the manner of fixing a date 

as the record date for determining the members entitled to 

notice of a members' meeting. If the bylaws do not fix or 

provide for fixing a record date, the board may fix a future 

date as the record date. If a record date is not fixed, 

members are entitled to notice of the meeting: 

(a) at the close of business on the 

preceding the day on which notice is given: or 

business day 

(b) if notice is waived, at the close of business on 

the business day preceding the day on which the meeting is 

held. 

(2) The bylaws ot a corporati~n may tix or provide the 

manner of fixing a date as the record date for determining 
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the members entitled to vote at a members' meeting. If the 

bylaws do not fix or provide for fixing a record date, the 

board may fix a future date as the record date. If a record 

date is not fixed, members on the date of the meeting who 

are otherwise eligible to vote are entitled to vote at the 

meeting. 

{3) The bylaws may fix or provide the manner for 

determining a date as the record date for the purpose of 

determining the members entitled to exercise any rights in 

respect of any other lawful action. If the bylaws do not fix 

or provide for fixing a record date, the board may fix in 

advance the record date. If a record date is not fixed, 

members are entitled to exercise the rights at the close of 

business on the day on which the board adopts the resolution 

relating to it or 60 days prior to the date of other action, 

whichever is later. 

(4} A record date fixed under this sectio~ may not be 

more than 70 days before the meeting or action requiring a 

determination of members occurs. 

(5) A determination of members entitled to notice of or 

to vote at a membership meeting is effective for any 

adjournment of the meeting unless the board fixes a new date 

for determining the right to notice or the right to vote, 

which it must do if the meeti~g :s adjourned to a date more 

than 70 days after the record date for determining memoers 
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entitled to notice of the original meeting. 

( 6) If a court orders a meeting adjourned to a date 

~ore than 120 days after the date fixed for the original 

meeting, it may provide that the original record date for 

notice or voting continues in effect or it may fix a new 

record date for notice or voting. 

NEW SECTION. Section 65. Action by written bal1ot. (1) 

Unless prohibited or limited by the articles or bylaws, any 

action that may be taken at any annual, regular, oc special 

meeting of members may be taken without a meeting if the 

corporation delivers a written ballot to every member 

entitled to vote on the matter. 

( 2) A written ballot must: 

(a) set forth each proposed action; and 

(b) provide an opportunity to vote for or against each 

proposed action. 

(3) Approval by written ballot pursuant to this section 

is valid only when: 

(a) the number of votes cast by ballot equals or 

exceeds the quorum required to be present at a meeting 

authorizing the action: and 

lbJ the number of approvals equals or exceeds the 

number of votes that would be required to approve the matter 

.lt a ~~etinq at which t~e total number of votes cast was the 

sane 3S the number of votes cast by ballot. 
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(4) All solicitations for votes by written ballot must: 

(a) indicate the number of responses needed to meet the 

quorum requirements; 

(b) state the percentage of approvals necessary to 

approve each matter other than election of directors; and 

(c) specify the time by which a ballot must be received 

by the corporation in order to be counted. 

(5) Except as otherwise provided in the articles or 

bylaws, a written ballot may not be revoked. 

NEW SECTION. Section 66. Members• list for meeting. 

ilJ After fixing a record ddte tor a notice o! a meeting, a 

corporation shall prepare an alphabetical list of the names 

of all its members who are entitled to notice of the 

meeting. The list must show the address and number of votes 

each member is entitled to vote at the meeting. The 

corporation shall prepare, on a current basis through the 

time of the membership meeting, a list of members, if any, 

who are entitled to vote at the meeting but not entitled to 

notice of the meeting. This list must be prepaced on the 

same basis and be part of the list of members. 

(2) The list of members must be available: 

(a) for inspection 

communication with other 

2eg:n~1n~ 2 nusiness 

meeting for which the 

by any 

members 

days afte~ 

list was 
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through the meeting; and 

(b) at the corporation's principal office or at a 

reasonable place identified in the meeting notice in the 

city where the meeting will be held. A member, a member's 

agent, or a member's attorney is entitled, on written 

demand, to inspect and, subject to the limitations of 

[sections 162{3) and 165] to copy the list, at a reasonable 

time and at the member's expense, during the period it is 

available for inspection. 

(3) The corporation shall make the list of members 

available at the meeting, and any member, a member's agent, 

or a member's attorney is entitled to inspect the list at 

any time during the meeting or any adjournment. 

( 4) If the corporation refuses to allow a member, a 

member's agent, or a member's attorney to inspect the list 

of members before or at the meeting or to copy the list as 

permitted by subsection {2), the district court for the 

judicial district of the county wh~re a corporation's 

principal office or, if the principal office is not located 

in this state, where its registered office is located, on 

application of the member, may summarily order the 

inspection or copying at the corporation's expense, may 

postpone the meeting for which the list was prepared until 

the inspection or copying is complete, and may order the 

~orporation to pay the member's costs, including reasonable 

-60-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0008/01 

attorney fees, incurred to obtain the order. 

(5) Unless a written demand to inspect and copy a 

membership lisc has been made under subsection (2) prior to 

the membership meeting and a corporation improperly refuses 

to comply with the demand, refusal or failure to comply with 

this section does not affect the validity of action taken at 

the meeting. 

(6) The articles or bylaws of a religious corporation 

may limit or abolish the rights of a member under this 

section to inspect and copy any corporate record. 

NEW SECTION. Section 67. Voting entitlement generally. 

(1) Unless the articles or bylaws provide otherwise, each 

member is entitled to one vote on each matter voted on by 

the members. 

(2) Unless the articles or bylaws provide otherwise, if 

a membership stands of record in the names of two or more 

persons, their acts with respect to voting have the 

following effect: 

{a) if only one votes, the act binds all; and 

(b) if more than one votes, the vote is divided on a 

pro rata basis. 

NEW SECTION. Section 68. Quorum requirements. ( 1) 

Unless [sections 1 through 168), the articles, or bylaws 

provide for a higher or lower quorum, 10% of the votes 

entitled to be cast on a matter must be represented Jt a 

-61-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2-l 

25 

LC 0008/01 

meeting of members to constitute a quorum on that matter. 

(2) A bylaw amendment to decrease the quorum for any 

member action may be approved by the members or, unless 

prohibited by the bylaws, by the board. 

(3) A bylaw amendment to increase the quorum required 

for any member action must be approved by the members. 

(4) Unless one-third or more of the voting power is 

present in person or by proxy, the only matters that may be 

voted upon at an annual or regular meeting of members are 

those matters that are described in the meeting notice. 

NEW SECTION. Section 69. Voting requirements. (1) 

Unless [sections 1 through 168], the articles, or bylaws 

require a greater vote or voting by class, if a quorum is 

present, the affirmative vote of the votes represented and 

voting, if they are a majority of the required quorum, 

the act of the members. 

is 

(2) A bylaw amendment to increase or decrease the vote 

required for any member action must be approved by the 

members. 

NEW SECTION. Section 70. Proxies. ( 1) unless the 

articles or bylaws prohibit or limit proxy voting, a member 

may appoint a proxy to vote or otherwise act for the member 

by signing a11 appointment form, either personally or by an 

attorney-in-fact. 

l2) An appointment of a proxy is effective when 
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received by the secretary or other officer or agent 

authorized to tabulate votes. An appointment is valid for 11 

months unless a different period is expressly provided in 

the appointment form. Howeverr a proxy is not valid for more 

than 3 years from its date of execution. 

(3) An appointment of a proxy is revocable by the 

member. 

(4) The death or incapacity of the member appointing a 

proxy does not affect the right of the corporation to accept 

the proxy"s authority unless notice of the death or 

incapacity is rece~ved by the sP.~retary or other officer or 

agent authorized to tabulate votes before the proxy 

exercises authority under the appointment. 

{5) Appointment of a proxy is revoked by the person 

appointing the proxy: 

{a) actending any meeting and voting in person; or 

{b) signing and delivering to the secretary or other 

cfficer or agent authorized to tabulate proxy vot~s either a 

writing stating that the appointment of the proxy is revoked 

or a subsequent appointment form. 

( 6) Subject to [section 73] and any express limitat.ion 

en the proxy's authority appearing on the face of the 

appointment form, a corporation is entitled to accept the 

;::::-::oxy's vote c-:: other action as that of the member who made 

t::e app0ii1tme11=. 
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NEW SECTION. Section 71. Cumulative voting for 

directors -- exception. (1) If the articles or bylaws 

provide for cumulative voting by members, members may so 

vote by multiplying the number of votes the members are 

entitled to cast by the number of directors for whom they 

are entitled to vote and casting the product for a single 

candidate or distributing the product among two or more 

candidates. 

(2) Cumulative voting is not authorized at a particular 

meeting unless: 

(a) the meeting notice or statement accompanying 

notice states that cumulative voting will take place; or 

the 

(b) a member gives notice during the meeting and before 

the vote is taken of the member's intent to cumulate votes. 

If one member gives this notice, all other members 

participating in the election are entitled to cumulate their 

votes without giving further notice. 

{3) A director elected by cumulative voting may be 

removed by the members without cause if the requirements of 

[section 80) are met unless the votes cast against removal 

or not consenting in writing to removal would be sufficient 

to elect the director if voted cumulatively at an election 

at which the same total number of votes were cast or, if the 

.1ct1on is taken by written ballot, all memberships entitled 

to vote were voted, and if the entire number of directors 

-64-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0008/01 

authorized at the time of the director's most recent 

election were then being elected. 

(4) Members may not cumulatively vote if the directors 

and members are identical. 

NEW SECTION. Section 72. Other methods of electing 

directors. A corporation may provide in its articles or 

bylaws for election of directors by members or delegates: 

(1) on the basis of chapter or other organizational 

unit; 

(2) by region or other geographic unit; 

(3) by preferential voting; or 

(4) by any other reasonable method. 

NEW SECTION. Section 73. Corporation's acceptance of 

votes. {l) If the name signed on a vote, consent, waiver, or 

proxy appointment corresponds to the name of a member, the 

corporation, if acting in good faith, is entitled to accept 

the vote, consent, waiver, or proxy appointment and give it 

effect as the act of the member. 

(2) If the name signed on a vote, consent, waiver, or 

proxy appointment does not correspond to the record name of 

a member, the corporation, if acting in good faith, is 

nevertheless entitled to accept the vote, consent, waiver, 

or proxy appointment and give it effect as the act of the 

member if: 

(a) the member is an entity and the name signed 
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purports to be that of an attorney-in-fact of the member 

and, if the corporation requests, evidence acceptable to the 

corporation of tne signatory"s authority to sign for the 

member has been presented with respect to the vote, consent, 

waiver, or proxy appointment; 

(b) the name signed purports to be that of an 

attorney-in-fact of the member 

requests, evidence acceptable to 

signatory's authority to sign 

and, if the corporation 

the corporation of the 

for the member has been 

prescnced with respect to the vote, ccnsent, waiver, 

proxy appointment; 

er 

(c) two or more persons hold the membership as 

cotenants or fiduciaries and: 

(i) the name signed purports to be the name of at least 

one of the coholders; and 

(ii) the person signing appears to be acting on behalf 

of all the coholders; or 

(d) in the case of a mutual benefit corporation: 

(i) the name signed purports to be that of an 

administrator, executor, guardian, or conservator 

representing the member and, if the corporation requests, 

evidence of fiduciary status acceptable to the corporation 

has been presented with respect to the vote, consent, 

Wdi.ver, or proxy ..1ppointment; or 

{ii) the name signed purports co be that of a receiver 
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or trustee in bankruptcy of the member and, if the 

corporation requests, evidence of this status acceptable to 

the corporation has been presented with respect to the vote, 

consent, waiver, or proxy appointment. 

(3) The corporation is entitled to reject a vote, 

consent, waiver, or proxy appointment if the secretary or 

other officer or agent authorized to tabulate votes, acting 

in good faith, has reasonable basis for doubt about the 

validity of the signature on it or about the s:gnatory's 

authority to sign for the member. 

I 4 l "T'he corpo:-at.:..cn and its -:-~£ .!.ce!" er agent who 

accepts or rejects a vote, consent, waiver, or proxy 

appointment in good faith and in accordance with the 

standards of this section are not liable in damages to the 

member for the consequences of the acceptance or rejection. 

{Sl Corporate action based on the acceptance or 

rejection of a vote, consent, waiver, or proxy appointment 

under this section is valid unless a court of competent 

jurisdiction determines otherwise. 

NEW SECTION. Section 74. Voting agreements. Ill Two or 

more members may provide for the manner in which they will 

vote by signing an agreement for that purpose. Voting 

agreements may be valid for a period of ltp to 10 years. For 

public benefit corporatio~s, voting aq~eements ~ust have a 

reasonable purpose consistent wi~h the corporation's public 
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or charitable purposes. 

(2) A voting agreement created under this section is 

specifically enforceable. 

NEW SECTION. Section 75. Requirement for and duties of 

board. (1) Each corporation must have a board of directors. 

(2) Except as provided in {sections 1 through 168] or 

subsection (3), all corporate powers are exercised by or 

under the authority of the board, and the affairs of the 

corporation managed under the direction of its board. 

(3) The articles may authorize a person or persons to 

exercise sarn~ er al: of the powers that would otherwise be 

exercised by a board. To the extent authorized, a person 

authorized under this subsection has the duties and 

responsibilities of the direc~ors and the directors must be 

relieved from the duties and responsibilities to that 

extent. 

NEW SECTION. Section 76. Qualifications and numbers of 

directors. (1) All directors must be individuals. The 

articles or bylaws may prescribe other qualifications for 

directors. 

(2) A board of directors must consist of three or more 

individuals, with the number specified in or fixed in 

accordance with the articles or bylaws. 

( 3) The number of directors may be increased or 

decreased, but to not fewer than three, from time to time by 
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amendment to or in the manner prescribed in the articles 

bylaws. 

NEW SECTION. Section 77. Election, designation 

or 

and 

appointment of directors. (l} If the corporation has 

members, all the directors except the initial directors must 

be elected at the first annual meeting of members and at 

each annual meeting thereafter unless the articles or bylaws 

provide some other time or method of election or provide 

that some of the directors are appointed by some other 

person or are designated. 

(2) If the corporation does not have members, all the 

directors except the initial directors must be elected, 

appointed, or designated as provided in the articles or 

bylaws. If a method of designation or appointment is not set 

forth in the articles or bylaws, the directors, other than 

the initial directors, must be elected by the board. 

NEW SECTION. Section 78. Terms aE directors generally 

staggered terms. (1) The articles or bylaws must specify 

the terms of directors. Except for designated or appointed 

directors, the terms of directors may not exceed 5 years. In 

the absence of any term specified in the articles or bylaws, 

the term of each director is l year. Directors may be 

elected for successive terms. 

(2) A decrease in the number of directors or term of 

office does not shorten an incumbent director's term. 
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Except as provided in the articles or bylaws: 

the term of a director filling a vacancy in the 

of a director elected by members expires at the next 

election of directors by members~ and 

{b) the term of a director filling any other vacancy 

expires at the end of the unexpired term that the director 

is filling. 

( 4) 

director 

Despite the expiration of a director's term, the 

continues to serve until the director's successor 

is elected, designated, or appointed and qualifies or until 

there is a decrease in the number of directors. 

(5) The articles or bylaws may provide for staggering 

~he terms of directors by dividing the total number of 

directors into groups. The terms of office of the groups 

need not be uniform. 

NEW SECTION. Section 79. Resignation of directors. (1) 

A director may resign at any time by delivering written 

notice to the board of directors, its presiding officer, the 

president, or the secretary. 

{2} A resignation is effective when the notice is 

effective unless the notice specifies a later effective 

date. If a resignation is made effective at a later date, 

the board may fill the pending vacancy before the effective 

date if the board provides that the successor does not cake 

office until the effective date. 
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NEW SECTION. Section 80. Removal of directors elected 

by members or directors. (1) The members may remove one or 

more directors elected by them without cause. 

(2) If a director is elected by a class, chapter, or 

other organizational unit or by region or other geographic 

grouping, the director may be removed only by the members of 

that class, chapter, unit, or grouping. 

{3) Except as provided in subsection (9), a director 

may be removed under subsections (1) or (2) only if the 

number of votes cast to remove the director would be 

sufficient to elect the direccor at a meeting to elect 

directors. 

(4) If cumulative voting is authorized, a director may 

not be removed: 

(a) if the number of votes sufficient to elect the 

director under cumulative voting is voted against the 

director 1 s removal; or 

{bl if the director was elected by a class, chapter, 

unit, or grouping of members and the number of votes of that 

class, chapter, unit, or grouping of members sufficient to 

elect the director under cumulative voting is voted against 

the director's removal. 

(5) A director elected by members may be removed by the 

memoers only at a meeting called for the purpose of removing 

the director. The meeting notice must state that the purpose 
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of the purposes of the meeting is removal of the 

In computing whether a director is 

under subsections (2) through 

protected from 

(4), it should be 

assumed that the votes against removal are cast in an 

election for the number of directors of the class to which 

the director to be removed belonged on the date of that 

director 1 s election. 

(7) An entire board of directors may be removed under 

subsections (1) through (5). 

(8} A director elected by the board may be removed 

without cause by the vote of two-thirds of the directors 

then in office or by a greater number as is set forth in the 

articles or bylaws. However, a director elected by the board 

to fill the vacancy of a director elected by the members may 

be removed without cause by the members, but not the board. 

(9) If, at the beginning of a director's term on the 

board, the articles or bylaws provide that the director may 

be removed for missing a specified number of board meetings, 

the board may remove the director for failing ta attend the 

specified number of meetings. The director may be removed 

only if a majority of the directors then in office vote for 

the removal. 

(10) The articles or bylaws of a religious corporation 

may: 
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(a} limit the application of this section; and 

(b) set forth the vote and procedures by which the 

board or any person may remove with or without cause a 

director elected by the members of the board. 

NEW SECTION. Section 81. Removal of designated or 

appointed directors. (1) A designated director may be 

removed by an amendment to the articles or bylaws deleting 

or changing the designation. 

(2) Except as otherwise provided in the articles or 

bylaws, an appointed director may be removed without cause 

by the person appointing the director. The person removing 

the director shall do so by giving written notice of the 

removal to the director and either the presiding officer of 

the board or the corporation's president or secretary. The 

removal of an appointed director is effective when the 

notice is effective unless the notice specifies a future 

effective date. 

NEW SECTION. Section 82. Removal of directors by 

judicial proceeding. (1) The district court for the judicial 

district of the county where a corporation's principal 

office is located or, if the principal office is not located 

in the state, the county where its registered office is 

located may remove any director of the corporation from 

office in a proceeding commenced by the corporation, by it!.j 

members holding at least 10% of the voting power of any 
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class, or by the attorney general in the case of a public 

benefit corporation, if the court finds that: 

(a) (i) the director engaged in fraudulent or dishonest 

conduct or in gross abuse of authority or discretion, with 

respect to the corporation; or 

(ii) a final judgment has been entered finding that the 

director has violated a duty set forth in [sections 91 

through 94]; and 

(b) removal is in the best interest of the corporation. 

(2) The court that removes a director may bar the 

director from serving on the board for a period prescribed 

by the court. 

( 3) If members or the attorney general commence a 

proceeding under subsection (1), 

made a party defendant. 

the corporation must be 

( 4) If a public benefit corporation or its members 

commence a proceeding under subsection (1), they shall give 

the attorney general written notice of the proceeding. 

(5) The articles or bylaws of a religious corporation 

may limit or prohibit the application of this section. 

NEW SECTION. Section 83. vacancy on board. (1) Unless 

the articles or bylaws provide otherwise and except as 

provided in subsections (2) and (3), if a vacancy occurs on 

d board of Jirectors, including a vacancy resulting from an 

1ncreasP in the number of directors: 
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(a) {i) the members, if any, may fill the vacancy; or 

(ii) if the vacant office was held by a director elected 

by a class, chapter, organizational unit or by region or 

other geographic grouping, only members of the class, 

chapter, unit, or grouping are encitled to vote to fill the 

vacancy if it is filled by the members; 

(b) the board of directors may fill the vacancy; or 

(c) if the directors remaining in office constitute 

fewer than a quorum of the board, they may fill the vacancy 

by the affirmative vote of a majority of all the directors 

remaining in office. 

12) Unless the articles or bylaws provide otherwise, if 

a vacant office was held by an appointed director, only the 

person who appointed the director may fill the vacancy. 

(3) If a vacant office was held by a designated 

director, the vacancy must be filled as provided in the 

articles or oylaws. In the absence of an applicable article 

or bylaw provision, the vacancy may not be filled by the 

board. 

(4) A vacancy that will occur at a specif:c later date, 

by reason of a resignation effective at a later date under 

[section 79(2)J or otherwise, may be filled before the 

vacancy occurs. However, the new director may not take 

cffice until the vacancy occur3. 

NEW SECTION. Section 84. Compensation of directors .. 
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Unless the articles or bylaws provide otherwise, the board 

of directors may fix the compensation of directors. 

NEW SECTION. Section 85. Regular and special meetings. 

(1) If the time and place of a directors' meeting is fixed 

by the bylaws or the board, the meeting is a regular 

meeting. All other meetings are special meetings. 

(2) A board of directors may hold regular or special 

meetings in the state or out of the state. 

(3) Unless the articles or bylaws provide otherwise, a 

board may permit any or all directors to participate in a 

regular or special meeting by or to CQ~duct the meeting 

through the use of any means of communication by which all 

directors participating may simultaneously hear each other 

during the meeting. A director participating in a meeting by 

this means is considered to be present in person at the 

meeting. 

NEW SECTION. Section 86. Action without meeting. ( 1) 

Unless the articles or bylaws provide otherwise, action 

required or permitted by [sections 1 through 168] to be 

taken at a board of directors' meeting may be taken without 

a meeting if the action is taken by all members of the 

board. The action must be evidenced by one or more written 

consents describing the action taken, be signed by each 

director, a11d be i11cluded in the minutes filed with the 

corporate records reflecting the action taken. 
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{2) Action taken under this section is effective when 

the last director signs the consent unless the consent 

specifies a different effective date. 

(3} A consent signed under this section has the effect 

of a meeting vote and may be described as a vote in any 

document. 

NEW SECTION. Section 87. Call and notice of meetings. 

(l) Unless the articles or bylaws provide otherwise or 

unles~ the provisions of subsection (3) apply, regular 

meetings of the board may be held without notice. 

(2) Unless the articles, bylaws, or subsection (3) 

provide otherwise, regular meetings of the board must be 

preceded by at least 2 days' notice to each director of the 

date, time, and place, but not the purpose, of the meeting. 

(3) In a corporation without members, any board action 

to remove a director or to approve a matter that would 

require approval by the members if the corporation had 

members is not valid unless each director is given at least 

7 days' written notice that the matter will be voted upon at 

a directors' meeting or unless notice is waived pursuant to 

[section 88]. 

(4) Unless the articles or bylaws provide otherwise, 

the presiding officer of the board, the president, or 20% of 

the directors then in office may call and give notice of a 

meeting of the board. 
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NEW SECTION. Section 88. waiver of notice. ( l) A 

director may at any time waive a notice required by 

[sections 1 through 168], the articles, or bylaws. Except as 

provided in subsection (2), the waiver must be in writing, 

be signed by the director entitled to the notice, and be 

filed with the minutes or the corporate records. 

{2) A director's attendance at or participation in a 

meeting waives any required notice of the meeting unless the 

directoc, upon arriving at the meeting or prior to the vote 

on a matter not noticed in conformity with (sections 1 

through 168], the articles, or bylaws, objects to lack of 

notice and does not vote for or assent to that action. 

NEW SECTION. Section 89. Quorum and voting. ( 1) Except 

as otherwise provided in [sections i through 168), the 

articles, or bylaws, 

consists of a 

a quorum 

majority of 

of a 

the 

board of 

directors 

directors 

in office 

immediately before a meeting begins. In no event may the 

articles or bylaws authorize a quorum of fewer than the 

greater of one-third of the number of directors in office or 

two directors. 

( 2) If a quorum is present when a vote is taken, the 

affirmative vote of a majority of directors present is the 

act of the board unless ~sections 1 through 168], the 

articl~s, or oylaws require the vote of a greater number of 

directors. 
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NEW SECTION. Section 90. C0111111ittees of the board. ( 1) 

Unless prohibited or limited by the articles or bylaws, a 

board of directors may create one or more committees of the 

board and appoint. members of the board to serve on them. 

Each committee must have two or more directors who serve at 

the pleasure of the board. 

{2) The creation of a committee and appointment of 

members to it. must be approved by the greater of: 

(a) a majority of all the directors in office when the 

action is taken; or 

{b) the number ~f directors required by the articles or 

bylaws to take action under [section 89]. 

(3) [Sections 85 through 89], which govern meetings, 

action without meetings, notice, waiver of notice, and 

quorum and voting requirements of the board, apply to 

committees of the board and their members. 

(4) To the extent specified by the board of directors 

or in the articles or bylaws, each committee of the board 

may exercise the board's authority under [section 75]. 

(5) A committee of the board may not: 

(a) authorize distributions; 

(b) approve or recommend to members dissolution, 

merger, or the sale, pledge, or transfer of all or 

substantially all of ~he corporati8n's assets; 

{c) elect, appoint, or remove directors 
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vacancies on the board or on any of its committees; or 

(d) adopt, amend, or repeal the articles or bylaws. 

(6) The creation of, delegation of authority to, or 

action by a committee does not by itself constitute 

compliance by a director with the standards of conduct 

described in [section 91]. 

NEW SECTION. Section 91. General standards for 

directors. (1) A director shall discharge his duties as a 

director, including his duties as a member of a committee: 

(a) in good faith; 

(b) with the care an ordinarily prudent person in a 

similar position would exercise under similar circumstances; 

a~ 

{c} in a manner the director reasonably believes to be 

in the best interests of the corporation. 

(2) In discharging his duties, a director is entitled 

to rely on information, opinions, reports, or statements, 

including financial statements and other financial data, if 

prepared or presented by: 

(a) one or more officers or employees of the 

corporation whom the director reasonably believes to be 

reliable and competent in the matters presented; 

{b) attorneys, public accountants, or other persons 

with regard to matters the director reasonably believes are 

within the person's professional or expert competence; 
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(c) a committee of the board of which the director is 

not a member, as to matters within its jurisdiction, if the 

director reasonably believes the committee merits 

confidence; or 

id) in the case of religious corporations, religious 

authorities, ministers, priests, rabbis, or other persons 

whose position or duties in the religious organization the 

director believes justify reliance and confidence and whom 

the director believes to be reliable and competent in the 

matters presented. 

(3) A director is not acting in good faith if the 

director has knowledge concerning the matter in question 

that makes reliance otherwise permitted by subsection (2) 

unwarranted. 

(4) A director is not liable to the corporation, any 

member, or any other person for any action taken or not 

taken as a director if the director acted in compliance with 

this section. 

(5) A director may not be a trustee with respect to the 

corporation or with respect to any property held or 

administered by the corporation, including but not limited 

to property that may be subject to restrictions imposed by 

the donor or transferor of the property. 

I 6 l [Sections 1 through 168] do not :nudity any 

limitation of liability of directors provided by Title 27. 

-81-

1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2~ 

2:, 

LC 0008/01 

NEW SECTION. Section 92. Director conflict of 

interest. (1) A conflict of interest transaction is a 

transaction with the corporation in which a director of the 

corporation has a direct or indirect interest. A conflict of 

interest transaction is not voidable or the basis for 

imposing liability on the director if the transaction was 

fair at the time it was entered into or is approved as 

provided in subsections (2} or (3). 

(2) A transaction in which a director of a public 

benefit corporation or religious corporation has a conflict 

of interest may be approved: 

(a) in advance by the vote of the board of directors or 

a committee of the board if: 

( i) the material facts of the transaction and the 

director's interest are disclosed or known to the board or 

committee of the board; and 

{ii) the directors approving the transaction in good 

faith reasonably believe that the transaction is fair to the 

corporation; or 

(b) before or after it is consummated by obtaining 

approval of: 

( i) the attorney general; or 

(ii) a state district court in an action in which the 

~ttorney aeneral is ioined as a party. 

(3) A transactioi1 in which a director of a mutual 
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conflict of interest may be 

of the transaction and the 

director's interest were disclosed or known to the board of 

directors or a committee of the board and the board or 

committee of the board authorized, approved, or ratified the 

transaction: or 

(b) the material facts of the transaction and the 

director's interest were disclosed or known to the members 

and they authorized, approved, or ratified the transaction. 

(4) For purposes of thi~ section, a director of the 

corporation has an indirect interest in a transaction if: 

(a) another entity in which the director has a material 

interest or in which the director is a general partner is a 

party to the transaction; or 

(b) another entity of which the director is a director, 

officer, or trustee is a party to the transaction. 

(5) For purposes of subsections (2) and (3), a conflict 

of interest transaction is authorized, approved, or 

ratified, if it receives the affirmative vote of a majority 

of the directors on the board or on the committee who have 

no direct or indirect interest in the transaction. However, 

a transaction may not be authorized, approved, or ratified 

under this section by d single director. If a majority of 

the directors on the board who have no direct or indirect 
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interest in the transaction vote to authorize, approve, or 

ratify the transaction, a quorum is present for the purpose 

of taking action under this section. The presence of or a 

vote cast by a director with a direct or indirect interest 

in the transaction does not affect the validity of any 

action taken under subsections (2)(a) or (3)(a) if the 

transaction is otherwise approved as provided in subsection 

(2) or (3). 

(6) For purposes of subsection (3)(b), a conflict of 

interest transaction is authorized, approved, or ratified by 

the members if it receives a majority of the votes entitled 

to be counted under this subsection. Votes cast by or voted 

under the control of a director who has a direct or indirect 

interest in the transaction and votes cast by or voted under 

the control of an entity described in subsection (4)(a) may 

not be counted in a vote of members to determine whether to 

authorize, approve, or ratify a conflict of interest 

transaction under subsection (3)(b). The vote of these 

members, however, is counted in determining whether the 

transaction is approved under other sections of [sections l 

through 168]. A majority of the voting power, whether or not 

present, that is entitled to be counted in a vote on the 

transaction under this subsection constitutes a quorum for 

the purpose of taking action under this section. 

(7) The articles, bylaws, or a resolution of the board 
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may impose additional requirements on conflict of interest 

transactions. 

NEW SECTION. Section 93. Loans to or guaranties for 

directors and officers. (l) A corporation may not lend money 

to or guarantee the obligation of a director or officer of 

the corporation. 

(2) The fact that a loan or guaranty is made in 

violation of this section does not affect the borrower's 

liability on the loan. 

NEW SECTION. Section 94. Liability for unlawful 

distributions. (1) Unless a director complies with the 

applicable standards of conduct described in [section 911, a 

director who votes for or assents to a distribution made in 

violation of [sections 1 through 168] is personally liable 

to the corporation for the amount of the distribution that 

exceeds what could have been distributed without violating 

[sections 1 through 168). 

(2) A director held liable for an unlawful distribution 

under subsection {l) is entitled to contribution: 

(a) from every other director who voted for or assented 

to the distribution and who did not comply with the 

applicable standards of conduct described in [section 91}; 

and 

(b) from each person who received an u11ldwEul 

distribution far the amount of the distribution whether or 
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not the person receiving the distribution knew it was made 

in violation of [sections 1 through 168). 

NEW SECTION. Section 95. Required officers. (l] Unless 

otherwise provided in the articles or bylaws, a corporation 

has a president, a secretary, a treasurer, and any other 

officers appointed by the board. 

(2) The bylaws or the board shall delegate to one of 

the officers responsibility for preparing minutes of the 

directors' and members' meetings and for authenticating 

records of the corporation. 

(3) A person may simultaneously hold more than one 

office in a corporation. 

NEW SECTION. Section 96. Duties and authority of 

officers. Each officer has the authority and shall perfo~m 

the duties set forth in the bylaws or, to the extent 

consistent with the bylaws, the duties and authority 

prescribed in a reso~ution of the board or by direction of 

an officer authorized by the board to prescribe the duties 

and authority of other officers. 

NEW SECT]:ON. Section 97. Standards of conduct for 

officers. (1) An officer with discretionary authority shall 

discharge his duties under that authority: 

I a I in good faith; 

{b) with the care an ordinarily prudent person in a 

s1m1ldr position would exercise under similar circumstances; 
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1 and 

2 (c) in a manner the officer reasonably believes to be 

3 in the best interests of the corporation and its members, if 

4 any. 
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(2) In dischar~ing his duties, an officer is entitled 

to rely on information, opinions, reports, or statements, 

including financial statements and other financial data, if 

prepared or presented by: 

(a) one or more officers or employees of the 

corporation who the officer reasonably believes to be 

reliable and competent in the matters presented; 

(b) attorneys, pubic accountants, or other persons as 

to matters the officer reasonably believes are within the 

person's professional or expert competence; or 

(c) in the case of religious corporations, religious 

authorities, ministers, priests, rabbis, or other persons 

whose position or duties in the religious organization the 

officer believes justify reliance and confidence and who the 

officer believes to be reliable and competent in the matters 

presented. 

(3) An officer is not acting in good faith if the 

officer has knowledge concerning the matter in question that 

makes reliance otherwise permitted by subsection ( 2) 

unwarranced. 

(~) An officer is not liable to the corporation, any 
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member, or any other person for an action taken or not taken 

as an officer if the officer acted in compliance with this 

section. 

( 5) [Sections 75 through 109] do not modify 

limitation of liability of officers provided by Title 27. 

NEW SECTION. Section 98. Resignation and removal 

officers. (1) An officer may resign at any time 

any 

of 

by 

delivering notice to the corporation. A resignation is 

effective when the notice is effective unless the notice 

specifies a future effective date. If a resignation is made 

effective at a future date and the corporation accepts the 

future effective date, its board of directors may fill the 

pending vacancy before the effective date if the board 

provides that the successor does not take office until the 

effective date. 

(2) A board may remove any officer at any time, with or 

without cause. 

NEW SECTION. Section 99. Contract rights of officers. 

(1) The appointment of an officer does not of itself create 

contract rights. 

(2) An officer's removal does not affect the officer's 

contract rights, if any, with the corporation. An officer's 

resignation does not affect the corporation's contract 

rights, if any, with the officer. 

NEW SECTION. Section 100. Officers• authority to 
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execute documents. A contract or other instrument in writing 

executed or entered into between a corporation and any other 

person is not invalidated as to the corporation by a lack of 

authority of the signing officers in the absence of actual 

knowledge on the part of the other person that the signing 

officers did not have authority to execute the contract or 

other instrument if it is signed by: 

(1) the presiding officer of the board and 

president; or 

(2} one person from each of the following: 

(a) the presiding officer of the board or 

president; and 

the 

the 

(b) a vice president, 

executive director. 

the secretary, treasurer, or 

NEW SECTION. Section 101. Definitions. As used in 

[sections 101 through 109], the following definitions apply: 

(1) "Corporation" includes any domestic or foreign 

predecessor entity of a corporation in a merger or other 

transaction in which the predecessor's existence ceased upon 

consummation of the transaction. 

(2) (a) ''Director'' means an individual who is or was a 

director of a corporation or an individual who, while a 

director of a corporation, is or was serving at the 

corporation's request as a director, officer, partner, 

trustee, employee, or agent of another foreign or domestic 
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business or nonprofit corporation, partnership, joint 

venture, trust, employee benefit plan, or other enterprise. 

A director is considered to be serving an employee benefit 

plan at the corporation's request if the director's duties 

to the corporation also impose duties on, or otherwise 

involve services by, the director to the plan or the 

participants in or beneficiaries of the plan. 

(b) Director includes, unless the context requires 

otherwise, the estate or personal representative of a 

director. 

{3) "Expenses" include attorney fees. 

(4) "Liability" means the obligation to pay a judgment, 

settlement, penalty, fine, excise tax assessed with respect 

to an employee benefit plan, or reasonable expenses actually 

incurred with respect to a proceeding. 

(5) (a) "Official capacity" means: 

(i) when used with respect to a director, the office of 

director in a corporation; or 

(ii) when used with respect to an individual other than 

a director, as contemplated in (section 107), the office in 

a corporation held by the officer or the employment or 

agency relationship undertaken by the employee or agent on 

behalf of the corporation. 

{b) Official capacity does not include service for any 

other foreign or rlomestic business or nonprofit corporation 
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or any partnership, joint venture, trust, employee benefit 

plan, or other enterprise. 

(6) "Party" includes an individual who was, is, or is 

threatened to be made a named defendant or respondent in a 

proceeding. 

(7) "Proceeding" means any threatened, pending, or 

completed action, suit, or proceeding, whether civil, 

criminal, administrative, or investigative and whether 

formal or informal. 

NEW SECTION. Section 102. Authority to indemnify. ( 1 J 

Except as provided in subsection (4), an indiviC·u.al !.Tiade a 

party to a proceeding because the individual is or was a 

director may be indemnified against liability incurred in 

the proceeding if the individual: 

(a) conducted himself in good faith; 

(b) reasonably believed: 

{i) in the case of conduct in his official capacity 

with the corporation, 

interests; and 

that his conduct was in its best 

(ii) in all other cases, that his conduct was at least 

not opposed to its best interests; and 

(c) in the case of any criminal proceeding, had no 

reasonable cause to believe his conduct was unlawful. 

(2) A director's conduct with respect to a~ employee 

benefit plan for a purpose the director reasonably believed 
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to be in the interests of the participants in and 

beneficiaries of the plan is conduct that satisfies the 

requirements of subsection (l)(b)(ii). 

(3) The termination of a proceeding by judgment, order, 

settlement, conviction, or upon a plea of nolo contendere or 

its equivalent is not, of itself, a determination that the 

director did not meet the standard of conduct described in 

this section. 

(4) A corporation may not indemnify a director under 

this section: 

(a) in connection with a proceeding by or in the right 

of the corporation in which the director was adjudged liable 

to the corporation; or 

(b) in connection with any other proceeding that 

charges improper personal benefit to the director, whether 

or not involving action in his official capacity, in which 

the director was adjudged liable on the basis that personal 

benefit was improperly received by the director. 

(5} Indemnification permitted under this section in 

connection with a proceeding by or in the right of the 

corporation is limited to reasonable expenses incurred in 

connection with the proceeding. 

NEW SECTION. 

Unless limited 

Section 103. Mandatory 

by its articles of 

indemnification. 

incorporation, a 

corporation shall indemnify a director who was wholly 
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successful, on the merits or otherwise, in the defense of 

any proceeding to which the director was a party because he 

is or was a director of the corporation, against reasonable 

expenses actually incurred by the director in connection 

with the proceeding. 

NEW SECTION. Section 104. Advance for expenses. (1) A 

corporation may pay for or reimburse the reasonable expenses 

incurred by a director who is a party to a proceeding in 

advance of final disposition of the proceeding if: 

(a) the director furnishes the corporation a written 

affirmation of his good faith belief that he has met the 

standard of conduct described in [section 102}; 

(b) the director furnishes the corporation a written 

undertaking, executed personally or on the director's 

behalf, to repay the advance if it is ultimately determined 

that the director did not meet the standard of conduct: and 

(c) a determination is made that the facts then known 

to those making the determination would not 

indemnification under {sections 101 through 109}. 

preclude 

(2) The undertaking required by subsection (l){b) must 

be an unlimited general obligation of the director but need 

not be secured and may be accepted without reference to 

financial ability to make repayment. 

(3) Determinations and authorizations of payments under 

this section must be made in the nanner specified in 
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[section 106). 

NEW SECTION. Section 105. Court-ordered 

indemnification. Unless limited by a corporation's articles 

of incorporation, a director of the corporation who is a 

par~y to a proceeding may apply for indemnification to the 

court conducting the proceeding or to another court of 

competent jurisdiction. On receipt of an application, the 

court, after giving any notice the court considers 

necessary, may order indemnification in the amount it 

considers proper if it determi~es that the director: 

( 1) is entitled to mandatory indemnification under 

[section 103], in which case the court shall also order the 

corporation to pay the directo~•s reasonable 

incurred to obtain court-ordered indemnification; or 

expenses 

I 2 J is fairly and reasonably entitled to 

indemnification in view of all the relevant circumstances, 

whether or not the director met the standard of conduct set 

forth in [section 102(1)] or was adjudged liable as 

described in [section 102(4)]. If the director was adjudged 

liable, 

incurred. 

indemnification is limited to reasonable expenses 

NEW SECTION. Section 106. Determination and 

authorization of indemnification. (1) A corporation may not 

1t1demr1ify a di~ector under [section 102] unless it is 

auth0rized ir. the specific case after a determination has 
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been made that indemnification of 

permissible in the circumstances because 

the director 

the director 

met the standard of conduct set forth in [section 102]. 

(2} The determination must be made: 

is 

has 

(a) by the board of directors by majority vote of a 

quorum consisting of directors not at the time parties to 

the proceeding; 

{b} if a quorum cannot be obtained under subsection 

(2)(a), by majority vote of a committee designated by the 

board of directors consisting solely of two or more 

directors not at the time parties to the proceeding; 

(c) by special legal counsel: 

(i) selected by the board of directors or its committee 

in the manner prescribed in subsection (2){a) or (2)(b); or 

(ii) if a quorum of the board car.:-.ot be obtained under 

subsection (2)(a) and a committee cannot be designated under 

subsection (2)(b), selected by ffiaJor1ty vote of the full 

board, ir. which selected directors wno are parties may 

participate; or 

(d) by the members of a mutual benefit corporation. 

However, directors who are at the time parties to the 

proceeding may not vote on the deter~inatior.. 

(3) Authorization of indemnification and evaluation as 

to reaso~dbleness ~f expenses must oe ~ade in the same 

manner as the determination t~~t inde1nnificaticn ls 
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permissible, except that if the determination is made by 

special legal counsel, authorization of indemnification and 

evaluation as to reasonableness of expenses must be made by 

those entitled under subsection (2)(c} to select counsel. 

(4) A director of a public benefit corporation may not 

be indemnified until 20 days after the effective date of 

written notice to the attorney general of the proposed 

indemnification. 

NEW SECTION. Section 107. Indemnification of officers, 

employees, and agents. Unless limited by a corporation's 

articles of ~ncorpora~ion: 

{l) an officer of the corporation who is not a director 

is entitled to mandatory indemnification under [section 103] 

and is entitled to apply for court-ordered indemnification 

under (section 105] to the same extent as a director; 

(2) the corporation may indemnify and advance expenses 

under [sections 101 through 109) to an officer, employee, or 

agent of the corporation who is not a director to the same 

extent as to a director; and 

(3) a corporation may also indemnify and advance 

expenses to an officer, employee, or agent who is not a 

director to the extent, consistent with public policy, that 

may be provided by its articles of incorporation, bylaws, 

general or specific ac~ior1 ~f its b~ard of directors, 

contract. 
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NEW SECTION. Section 108. Insurance. A corporation may 

purchase and maintain insurance on behalf of an individual 

who is or was a director, officer, employee, or agent of the 

corporation or who, while a director, officer, employee, or 

agent of the corporation, is or was serving at the request 

of the corporation as a director, officer, partner, trustee, 

employee, or agent of another foreign or domestic business 

or nonprofit corporation, partnership, joint venture, trust, 

employee benefit 

liability asserted 

plan, 

against 

or 

or 

other enterprise, against 

incurred by him in that 

capacity or arising from his status as a director, officer, 

employee, or agent, whether or not the corporation would 

have power to indemnify the person against the same 

liability under [sections 102 or 103]. 

NEW SECTION. Section 109. Application. (1) A provision 

treating a corporation's indemnification of or advance for 

expenses to directors that is contained in its articles of 

incorporation, its bylaws, a resolution of its members or 

board of directors, a contract, or other instrument is valid 

only if and to the extent the provision is consistent with 

[sections 101 through 109]. If articles of incorporation 

limit indemnification or advance for expenses, 

indemnification and advance for expenses are valid only tc 

the extent consistent with the articles. 

I 2 l [Sections 101 tt-,rou.gh 109] do not limit. a 
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corporation's power to pay or reimburse expenses incurred by 

a director in connection with appearing as a witness in a 

proceeding at a :ime when the director has not been made a 

named defendant or respondent to the proceeding. 

NEW SECTION. Section 110. Authority to amend. A 

corporation may amend its articles of incorporation at any 

time to add or change a provision that is required or 

permitted in the articles or to delete a provision not 

required in the articles. Whether a provision is required or 

permitted in the articles is determined as of the effective 

date of the amendment. 

NEW SECTION. Section 111. Amendment by directors. (1) 

Unless the articles provide otherwise, a corporation's board 

of directors may adopt one or more amendments to the 

corporation's articles without member approval: 

(a) to extend the duration of the corporation if it was 

incorporated at a time when limited duration was required by 

law; 

(b) to 

directors; 

(c) to 

registered 

delete the names and addresses of the initial 

delete the name and address of the initial 

agent or registered office if a statement of 

cha~ge is 0n file with the secretary of state; 

(d) tv change the cv;porate name by substituting the 

word "curp0r.J.tion"1 "incorporated", "company", 11 limited", or 
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"inc.", ''co.", or ''ltd.'' for a 

in the name or by adding, 

geographical dttribution to the 

(e) to make any ocher change expressly permitted by 

[sect~ons 1 through 168] to be made by action of the board 

of directors. 

{2) If a corporation has no members, its incorporators, 

until directors have been chosen, and later its board of 

directors may adopt one or more amendments to the 

corporati~n•s articles s~bject to any approval reauired 

pursuant to [section 121]. The corporation shall provide 

notice of any meeting at which an amendment is to be voted 

upon. The notice must be in accordance with [section 87(3)]. 

~he notice must also state that the purpose or o~e of the 

purposes of the meeting is to consider a proposed amendment 

to the articles and must contain or be accompanied oy a copy 

or summary of the amendment or state the genera: nature of 

the amendment. The amendment must be approved by a majority 

of the directors 

adopted. 

in office at the time the amendment is 

NEW SECTION. Section 112. Amendment by directors and 

members. (1) Unless [seccions 1 through 168], the articles, 

the byl3ws, ~he nembers ac~~ng p~r~~a~t t3 subsection (2), 

or che board of dir~ctors acting pursuant to subsection (3) 
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require a greater vote or voting by class to be adopted, an 

amendment to a corporation 1 s articles must be approved: 

(a) by the board if the corporation is a public benefit 

corporation or religious corporation and the amendment does 

not relate to the number of directors, the composition of 

the board, the term of office of directors, or the method or 

way in which directors are elected or selected; 

(b) except as provided in [section 111{1)}, by the 

members by two-thirds of the votes cast or a majority of the 

voting power, whichever is less; and 

(c) in writing by any person or persons whose approval 

is required by a provision of the articles, as authorized by 

[section 121). 

(2) The members may condition the amendment 1 s adoption 

on receipt of a higher percentage of affirmative votes or on 

any other basis. 

( 3) If the board initiates an amendment to the articles 

or if board approval is required by subsection (l)(a) to 

adopt an amendment to the articles, the board may condition 

the amendment's adoption on receipt of a higher percentage 

of affirmative votes or any other basis. 

( 4) If the board or the members seek to have the 

dmendment approved by the members at a membership meeting, 

tt1e corporation shall give notice t~ its members of the 

proposed membership ~eeting in writing 111 accordance with 

-100-



l 

2 

3 

• 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2~ 

25 

LC 0008/01 

(section 62). The notice must state that the purpose or one 

of the purposes of the meeting is to consider the proposed 

amendment and must contain or be accompanied by a copy or 

summary of the amendment. 

(5) If the board or the members seek to have the 

amendment approved by the members by written consent or 

written ballot, the material soliciting the approval must 

contain or be accompanied by a copy or summary of the 

amendment. 

NEW SECTION. Section 113. Class voting by membecs on 

amendments. {1) The members of a class in a public benefit 

corporation are entitled to vote as a class on a proposed 

amendment to the articles if the amendment would change the 

rights of that class as to voting in a manner different from 

the manner in which the amendment affects another class or 

members of another class. 

( 2) The members of a class in a mutual benefit 

corporation are entitled to vote as a class on a proposed 

amendment to the articles if the amendment would: 

(a) affect the rights, pr i vi leg es, preferences, 

restrictions, or conditions of that class as to voting, 

dissolution, redemption, or transfer of memberships in a 

manner different from the manner in which the amendment 

would affect a~other c:ass; 

(b) change the rights, privileges, p:-eterences, 
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restrictions, or conditions of that class as to voting, 

dissolution, 

privileges, 

redemption, or transfer by changing the rights, 

preferences, restrictions, or conditions of 

another class; 

(c) increase or decrease 

authorized for that class; 

the number of memberships 

{d) increase 

another class; 

the number of memberships authorized for 

(e) cause an exchange, reclassification, or termination 

of the memberships of tnat class; or 

(f) authorize a new class of memberships. 

(3) The members of a class of a religious corporation 

are entitled to vote as a class on a proposed amendment to 

the articles only if a class vote is provided for in the 

articles or bylaws. 

(4) If a class is to be divided into two or more 

classes as a result of an amendment to the articles of a 

public benefit corporation or mutual benefit corporation, 

the amendment must be approved by the members of each class 

that would be created by the amendment. 

{5) Except as provided in the articles or bylaws of a 

religious corporation, if a class vote is required to 

app:ove an amendment to the articles oE a corporation, the 

amendment mL1st be approved by the members of the class by 

two-thirds ot the votes cast by the class or a rnajoricy of 
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the voting power of the class, whichever is less. 

(6} A class of members of a public benefit corporation 

or mutual benefit corporation is entitled to the voting 

rights granted by this section although the articles and 

bylaws provide ~hat the class may not vote on the proposed 

amendment. 

NEW SECTION. Section 114. Articles of amendment. A 

corporation that amends its articles shall deliver ta the 

secretar-y of state, for filing, articles of amendment 

setting forth: 

(l) t~e name of the ccrporation; 

(2) the text of each amendment adopted; 

(3) the date cf each amendment 1 s adoption; 

( 4) if approval of members was not required, a 

statement to that effect and a statement that the amendment 

was approved by a sufficient vote of the board of directors 

or incorporators; 

( 5 I if approval by members was required: 

(a) the designationr number of memberships outstanding, 

number of votes entitled to be cast by each class entitled 

to vote separately on the amendment, and number of votes of 

each class ir.disputably voting on the amendment; and 

( b) (i) either the total number cf votes cast for and 

clgainst che anendmen~ by eacn class entitled to vote 

separately on the amendment or the total number of 
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undisputed votes cast for the amendment by each class; and 

(ii) a statement that the number cast for the amendment 

by each class was sufficient for approval by that class; and 

{6) if approval of the amendment by some person or 

persons other than the members, the board, or the 

incorporators is required pursuant to (section 121], a 

statement that the approval was obtained. 

NEW SECTION. Section 115. Restated articles of 

incorporation. (1) A corporation's board of directors may 

restate its articles of incorporation at any time, with or 

without approval by members or 3ny other person. 

(2) The restatement may include one or more amendments 

to the articles. If the restatement includes an amendment 

requiring approval by the members or any other personr it 

must be adopted as provided in (section 112]. 

(3) If the restatement includes an amendment requiring 

approval by members, the board must submit the restatement 

to the members for their approval. 

(4) If the board seeks to have the restatement approved 

by the members at a membership meeting, the corporation 

shall notify each of its members of the proposed membership 

meeting in writing in accordance with [section 62]. The 

notice must also state that the purpose or one of the 

purposes ot the meeting is tc co11sider the proposed 

restatement and must contain or be accompanied by a copy or 
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summary of the restatement that identifies any amendments or 

other change that the restatement would make in the 

articles. 

(5) If the board seeks to have the restatement approved 

by the members by written ballot or written consent, the 

material soliciting the approval must contain or be 

accompanied by a copy or summary of the restatement that 

identifies any amendments or other change it would make in 

the articles. 

(6) A restatement requiring approval by the members 

must be approved by the same vote as an amendment to 

articles under (section 112]. 

(7) If the restatement includes an amendment that 

requires approval pursuant to [section 121), the board must 

submit the restatement for this approval. 

(8) A corporation that restates its articles shall 

deliver to the secretary of state, for filing, articles of 

restatement setting forth the name of the corporation and 

the text of the restated articles of incorporation, together 

with a certificate setting forth: 

(a) whether the restatement contains an amendment to 

the articles requiring approval by the members or any other 

person other than the board of directors and, if it does 

not, that the board of directors adopted the restate~ent; er 

(b) if ':he restatement contains an amendment t.o "rt1e 
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articles requiring approval by the members, the information 

required by [section 114]; and 

(c) if the restatement contains an amendment to the 

articles requiring approval by a person whose approval is 

required pursuant to [section 1211, a statement that the 

approval was obtained. 

(9) Adopted restated articles of incorporation 

supersede the original articles of incorporation and all 

amendments to them. 

(10) The secretary of state may certify restated 

articles of incorporation as the articles of incorporation 

currently in effect without including the certificate 

information required by subsection (8). 

NEW SECTION. Section 116. Amendment pursuant to 

judicial reorganization. (1) A corporation's articles may be 

amended without board approval, approval by the members, or 

approval required pursuant to (section 121} if necessary to 

carry out a plan of reorganization ordered or decreed by a 

court of competent jurisdiction under federal statute if the 

articles, after amendment, contain only provisions required 

or permitted by {section 22]. 

(2) The individual or individuals designated by the 

court shall deliver to the secretary of state, for filing, 

drticles of Jmend~ent secting forth: 

(<l) the name of the corporation; 
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(b) the text of each amendment approved by the court; 

(c) the date of the court 1 s order or decree approving 

the articles of amendment; 

(d} the title of the reorganization proceeding in which 

the order or decree was entered: and 

(e) a statement that the court had jurisdiction of the 

proceeding under federal statute. 

(3) This section does not apply after entry of a final 

decree in the reorganization proceeding even though the 

court retains jurisdiction of the proceeding for limited 

purposes unrelated to consumma.~ic:--. --:: ::.he reorganization 

plan. 

NEW SECTION. Section 117. Effect of amendment and 

restatement. An amendment to articles of incorporation does 

not affect a cause of action existing against or in fdvor of 

the corporation, a proceeding to which the corporation is a 

party, any requirement or limitation imposed upon the 

corporation, or any property held by it by virtue of any 

trust upon which the property is held by the corporation, or 

the existing rights of persons other than members of the 

corporation. An amendment changing a corporation's name does 

not abate a proceeding brought by or against the corporation 

1n its former name. 

NEW SECTION. Section 118. Amendment by di rectors. It a 

corporation does not have members, its incorporators, until 
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directors have been chosen, and later its board of directors 

may adopt one or more amendments to the corporation 1 s bylaws 

subject to any approval required pursuant to [section 121]. 

The corporation shall provide notice of any meeting of 

directors at which an amendment is to be approved. The 

notice must be in accordance with [section 87(3)]. The 

notice must also state that the purpose or one of the 

purposes of the meeting is to consider a proposed amendment 

to the bylaws and contain or be accompanied by a copy or 

summary of the amendment or state the general nature of the 

amendment. The amendment must be approved by a majority of 

the directors in office at the time the amendment is 

adopted. 

NEW SECTION. Section 119. Amendment by directors and 

members. (1) Unless [sections 1 through 168], the articles, 

the bylaws, the members acting pursuant to subsection {2), 

or the board of directors acting pursuant to subsection (3) 

require a greater vote or voting by class to be adopted, an 

amendment to a corporation's bylaws must be approved: 

(a) by the board if the corporation is a public benefit 

corporation or religious corporation and the amendment does 

not relate to the number of directors, the composition of 

the board, the term of office of di~ectors, or the method or 

way 1n which directors are elected or selected; 

(b) by the members by two-thirds of the votes cast or a 
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majority of the voting power, whichever is less; or 

(c) in writing by any person or persons whose approval 

is required by a provision of the articles, as authorized by 

[section 121]. 

(2) The members may condition the amendment's adoption 

on its receipt of a higher percentage of affirmative votes 

or on any other basis. 

(3) If the board initiates an amendment to the bylaws 

or if board approval is required by subsection {l){a) to 

adopt an amendme~t to the bylaws, the board may condition 

the amendment's adoption on receipt of a higher percentage 

of affirmative votes or on any other basis. 

(4) If the board or the members seek to have the 

amendment approved by the members at a membership meeting, 

the corporation shall give notice to its members of the 

proposed membership meeting in writing in accordance with 

[section 62]. The notice must also state that the purpose, 

or one of the purposes, of the meeting is to consider the 

proposed amendment and must contain or be accompanied by a 

copy or summary of the amendment. 

(5) If the board or the members seeK to have the 

amendment approved by the members by written consent or 

written ballot, the material soliciting the approval must 

contain or be accompanied by a copy or summary of the 

amendment. 

-109-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2.1 

25 

LC 0008/01 

NEW SECTION. Section 120. Class voting by members on 

amendments. (1) The members of a class in a public benefit 

corporation are entitled to vote as a class on a proposed 

amendment to the bylaws if the amendment would change the 

rights of that class as to voting in a manner different from 

the manner in which the amendment would affect another 

c:ass or members of another class. 

(2) Members of a class in a mutual benefit corporation 

are entitled to vote as a class on a proposed amendment to 

~he byla~s if the amendment would: 

(a) affect the rights, privileges, preferences, 

restrictions, or conditions of that class as to voting, 

dissolution, redemption, or transfer of memberships in a 

manner different from the manner in which the amendment 

would affect another class; 

(b) change the rights, privileges, preferences, 

restrictions, or conditions of that class as to voting, 

dissolution, redemption, or transfer by changing the rights, 

privileges, preferences, restrictions, or conditions of 

another class; 

(c) increase or decrease the number of memberships 

authorized for that class; 

(d) increase the number of memberships authorized for 

a.ncthi2r class; 

\e) ~~use an exchange, reclassification, or termination 
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of all or part of the memberships of that class; or 

( f) 

( 3) 

authorize a new class of memberships. 

The members of a class of a religic~s corporation 

are entitled to vote as a class on a proposed amendment to 

~he bylaws only if a class vote is provided for in the 

articles or bylaws. 

(4) If a class is to be divided into two or more 

classes as a result of an amendment to the bylaws, the 

amendment must be approved by the members of each class that 

would be created by the amendment. 

( s) r: a class vote is required to approve an amendment 

to the bylaws, the amendment must be approved by the members 

of the class by two-thirds of the votes cast by the class or 

a majority of the voting power of the class, whichever is 

:ess. 

(6) A class of members is entitled co the vcting rights 

granted by this section although the articles and bylaws 

provide that the class may not vote on the proposed 

amendment. 

NEW SECTION. Section 121. Approval by third persons. 

The articles may require an amendment to the articles or 

bylaws to be approved in writing by a specified person or 

persons other than the board. Such an article provision may 

on~y be amended with the approval in wr_~~nq ot the person 

or persons. 
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NEW SECTION. Section 122. Amendment terminating 

members or redeeming or canceling memberships. (1) Any 

amendment to the articles or bylaws of a public benefit 

corporation or mutual benefit corporation that would 

terminate all members or any class of members or redeem or 

cancel all memberships or any class of memberships must meet 

the requirements of [sections 1 through 168] and this 

section. 

{2) Before adopting a resolution proposing an amendment 

described in subsection {l), the board of a mutual benefit 

cor?~ration sha:: give notice of the ge~eral nature of the 

amendment to the members. 

(3) After adopting a resolution proposing an amendment 

described in subsection (1), the notice to members proposing 

the amendment must include one statement of up to 500 words 

opposing the proposed amendment if the statement is 

submitted by any five members or members having 3% or more 

of the voting power, whichever is less, not later than 20 

days after the board has voted to submit the amendment to 

the members for their approval. In public benefit 

corporations, the production and mailing costs must be paid 

oy the corpuration. 

(4) Any amendment under this section must be approved 

by the members by two-thirds of the votes cast by each 

class. 
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(5) The provisions of (section 48] do not apply to any 

amendment that meets the requirements of [sections 1 through 

168] and this section. 

NEW SECTION. Section 123. Approval of pl.an of merger. 

(11 Subject to the limitations set forth in [section 124], 

profit corporations may merge into a business or nonprofit 

corporation if the plan of merger is approved as provided in 

[section 125], 

(2) The plan of merger must set forth: 

(a) the name of each corporation planning to merge and 

the name of the surviving corporation into which each plans 

to merge; 

(b} the terms and conditions of the planned merger; 

(c) the manner and basis, if any, of converting the 

memberships of each public benefit or religious corporation 

into memberships of the surviving corporation~ and 

{d) if the merger involves a mutual benefit 

corporation, the manner and basis, if any, of converting 

memberships of each merging corporation into memberships, 

obligations, or securities of the surviving or any other 

corporation or into cash or other property in whole or part. 

(3) The plan of merger may set forth: 

(a) any amendments to the articles of incorporation or 

bylaws of t~e surviving corporation to be effected by the 

planned merger; and 
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(b) other provisions relating to the planned merger. 

NEW SECTION. Section 124. Limitations on mergers by 

public benefit or religious corporationsa (1) Without the 

prior approval of the district court for the judicial 

district in which the corporation's registered office is 

located, in a proceeding of which the attorney general has 

been given written notice, a public benefit corporation or 

religious corporation may merge only with: 

(a) a public benefit corporation or religious 

corporation; 

(b) a foreign corporation that would qualify under 

[sections l through 168] as a public benefit corporation or 

religious corporation: 

(c) a wholly 

mutual benefit 

corporation or 

owned foreign or domestic business or 

corporation, if the public 

the 

benefit 

religious corporation 15 surviving 

corporation and continues to be a public benefit corporation 

or religious corporation after the merger; or 

(d) a business or mutual benefit corporation, provided 

that: 

(i) on or prior to the effective date of the merger, 

assets with a value equal to the greater of the fair market 

value of the net tangible and intangible assets, including 

good will, of ttie public benefit corporation or the fair 

market value of the publ:c benefit corporation if it were to 
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be operated as a business concern are transferred or 

conveyed to one or more persons who would have received its 

assets under [section 139 (l)(e) and (f)] had it dissolved; 

(ii) it shall return, transfer, or convey any assets 

held by it upon condition requiring return, transfer, or 

conveyance in case of merger, in accordance with the 

conditioni and 

(iii) the merger is approved by a majority of directors 

of the public benefit corporation or religious corporation 

who are not and will not become members or shareholders in 

or officers, employees 1 agent~, or consultants of the 

surviving corporation. 

(2) At least 20 days before consummation of any merger 

of a public benefit corporation or a religious corporation 

pursuant to subsection (l)(d), notice, including a copy of 

the proposed plan of merger, must be delivered to the 

attorney general. 

(3) Without the prior written consent of the attorney 

general or of the district court in a proceeding in which 

the attorney general has been given notice, a member of a 

not public benefit corporation or religious corporation may 

receive or keep anything as a result of a merger other than 

a membership in the surviving public benefit corporation or 

religious corporation. The court ~t1dll approve the 

transaction if it is in the public intere~t. 
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NEW SECTION. Section 125. Action on plan by board, 

members, and third persons. (1) Unless [sections 1 through 

168], the articles, the bylaws, or the board of directors or 

members, acting pursuant to subsection (3), require a 

greater vote or voting by class to be adopted, a plan of 

merger must be approved: 

(a) by the board; 

(b) by the members, if any, by two-thirds of the votes 

cast or a majority of the voting power, whichever is less; 

and 

(c) in writing by any person or persons whose approval 

is required by a provision of the articles, as authorized by 

[section 121], for an amendment to the articles or bylaws. 

I 2 l If the corporation does not have members, the 

merger must be approved by a majority of the directors in 

office at the time the merger is approved. In addition, the 

corporation shall provide notice, in accordance with 

[section 87{3)], of any directors' meeting at which approval 

is to be obtained. The notice must also state that the 

purpose or one of the purposes of the meeting is to consider 

the proposed merger. 

(3) The board may condition its submission of the 

proposed merger and the members may condition their approval 

of the m~rger on receipt of a higher percentage at 

affirmative votes or on any other basis. 
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(4) If the board seeks to have the plan approved by the 

members at a membership meeting, the corporation shall give 

notice to its members of the proposed membership meeting in 

accordance with [section 62). The notice must state that the 

purpose or one of the purposes of the meeting is to consider 

the plan of merger and contain or be accompanied by a copy 

or summary of the plan. The copy or summary of the plan for 

members of the surviving corporation must include any 

provision that, if contained in a proposed amendment to the 

articles of incorporation or bylaws, would entitle members 

to vote on the provision. The copy or summary of the plan 

for members of the disappearing corporation must include a 

copy or summary of the articles and bylaws that will be in 

effect immediately after the merger takes effect. 

(5) If the board seeks to have the plan approved by the 

members by written consent or written ballot, the material 

soliciting the approval must contain or be accompanied by a 

copy or summary of the plan. The copy or summary of the plan 

for members of the surviving corporation must include any 

provision that, if contained in a proposed amendment to the 

articles of incorporation or bylaws, would entitle members 

to vote on the provision. The copy or summary of the plan 

for members of the disappearing corporation must include a 

copy or summary of the articles and bylaws that will be 1n 

effect immediately after the merger takes effect. 
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(6) Voting by a class of members is required on a plan 

of merger if the plan contains a provision that, 

contained in a proposed amendment to articles 

if 

of 

incorporation or bylaws, would entitle the class of members 

to vote as a class on the proposed amendment under [sections 

113 or 120]. The plan is approved by a class of members by 

two-thirds of the votes cast by the class or a majority of 

the voting power of the class, whichever is less. 

(7) After a merger is adopted and at any time before 

articles of merger are filed, the planned merger may be 

abandoned, subject to any contractual rights, without 

further action by members or other persons who approved the 

plan in accordance with the procedure set forth in the plan 

of merger or, if no procedure is set forth, in the manner 

determined by the board of directors. 

NEW SECTION. Section 126. Articles of merger. After a 

plan of merger is approved by the board of directors and, if 

required by [section 125j, by the members and any other 

persons, the surviving or acquiring corporation shall 

deliver to the secretary of state, for filing, articles of 

merger setting forth: 

(1) the plan of merger; 

(2) if approval of members was not required, a 

statement to th~t effect and a statement that the plan was 

approved by a sufficient voce of the board of directors; 
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(3} if approval by members was required: 

(a} the designation, number of memberships outstanding, 

number of votes entitled to be cast by each class entitled 

to vote separately on the plan, and number of votes of each 

class indisputably voting on the plan; and 

(b} (i) either the total number of votes cast for and 

against the plan by each class entitled to vote separately 

on the plan or the total number of undisputed votes cast for 

the plan by each class; and 

(ii} a statement that the number cast for the plan by 

each class was sufficient for ap~roval by that class; 

(4) if approval of the plan by some person or persons 

other than the members or the board is required pursuant to 

[section 125(l)(c)], a statement that the approval was 

obtained. 

NEW SECTION. Section 127. Effect of merger. When a 

merger takes effect: 

(l) every other corporation party to the merger merges 

into the surviving corporation and the separate existence of 

every corporation except the surviving corporation ceases; 

(2} the title to all real estate and other property 

Jwned by each corporation party to the merger is vested in 

the surviving corporation without reversion or impairment, 

~.;bJect to any conditions to which the property was subject 

pr10~ to the merger; 
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( 3) the surviving corporation has all liabilities and 

obligations of each corporation party to the merger; 

(4} a proceeding pending against any corporation party 

to the merger may be continued as if the merger did not 

occur or the surviving corporation may be substituted in the 

proceeding for the corporation whose existence ceased; and 

(5) the articles of incorporation and bylaws of the 

surviving corporation are amended to the extent provided in 

the plan of merger. 

NEW SECTION. Section 128. .Merger with foreign 

corporation. (1) Except as provided in [secti.on 124J, one or 

more foreign business or nonprofit corporations may merge 

with one or more domestic nonprofit corporations if: 

(a) the merger is permitted by the law of the state or 

country under whose law each foreign corporation is 

incorporated and each foreign corporation complies with that 

law in effecting the merger; or 

(b) the foreign corporation complies with (section 126] 

if it is the surviving corporation of the merger; and 

(c) each domestic nonprofit corporation complies with 

the applicable provisions of [sections 123 through 125) and, 

if it is the surviving corporation of the merger, with the 

provisions of [section 126). 

(2) When the merger takes effect, the surviving foreign 

business or nonprofit corporation is considered to have 
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irrevocably appointed the secretary of state as its agent 

Eor service of process in any proceeding brought against it. 

NEW SECT~ON. Section 129. Bequests, devises, and 

gifts. A bequest, devise, gift, grant, or promise contained 

1n a will or other instrument of donation, subscription, or 

conveyance that is made to a constituent corporation and 

that takes effect or remains payable after the merger inures 

to the surviving corporation unless the will or other 

instrument specifically provides otherwise. 

NEW SECTION. Section 130. Sale of assets in regular 

course of activities mortgage of assets. ( 1) A 

corporation may on the terms and conditions and for the 

consideration determined by the board of directors: 

(a) sell, lease, exchange, or otherwise dispose of all 

or substantially all of its property in the usual and 

regular course of its activities; or 

(b) mortgage, pledge, dedicate to the repayment of 

indebtedness, whether with or without recourse, or otherwise 

encumber any or all of its property, whether or not in the 

usual and regular course of its activities. 

{2) Unless the articles require it, approval of the 

members or any other person of a transaction described in 

subsection (1) is not required. 

{3) Unless the articles provide otherwise, cipproval of 

a transaction described in subsection (l}(a) is required by 
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a vote of a majority of the directors in office at the time 

the transaction is approved. 

NEW SECTION. Section 131. sale of assets other than in 

regular course of activities. (1) A corporation may sell, 

lease, exchange, or otherwise dispose of all or 

substantially all of its property, which may include the 

good will, other than in the usual and regular course of its 

activities on the terms and conditions and for the 

consideration determined by the corporation's board if the 

proposed transaction is approved as required by subsection 

( 2) • 

(2) Unless [sections 1 through 168], the articles, 

bylaws, or the board of directors or members, acting 

pursuant to subsection (4}, require a greater vote or voting 

by class, the proposed transaction to be authorized must be 

approved: 

(a) by the board; 

(b) by the members by two-thirds of the votes cast or a 

majority of the voting power, whichever is less; and 

(C) in writing by any person or persons whose approval 

is required by a provision of the a~ticles, as authorized by 

(section 121], for an amendment tc the articles or bylaws. 

( 3) If the corporation does not have members, the 

transaction must be approved by a vote of a majority of the 

directors in office at the time the transaction is approved. 
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In addition, the 

accordance with 

corporation shall provide notice, in 

[section 87(3)], of any directors' meeting 

at which approval is to be obtained. The notice must also 

state that the purpose or one of the purposes Df the meeting 

is to consider the sale, lease, exchange, or other 

disposition oE all or substantially all of the property or 

assets of the corporation and must contain or be accompanied 

by a copy or summary of a description of the transaction. 

(4) The board may condition its submission of the 

proposed transaction and the members may condition their 

approval of the transaction on receipt of a higher 

percentage oE affirmative votes or on any other basis. 

(5) If the corporation seeks to have the tr~nsaction 

approved by the members at a membership meeting, the 

corpcration shall give notice to its members of the prcposed 

~embership meeting in accordance with [section 62}. The 

notice must state that the purpose or one of the-purposes of 

the meeting is to consider the 

other disposition of all or 

sale, lease, 

substantially 

exchange, 

all of 

or 

-he 

property or assets of the corporation and must contain or be 

accompanied by a copy or summary of a description of the 

lransaction. 

(6) If the board needs to have the transaction approved 

by the members by written consent or written haller, Ule 

;is.at er ial soliciting the dpproval must co11ta111 or be 
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accompanied by a copy or summary of a description of the 

transaction. 

(7) A public benefit corporation or religious 

corporation must give written notice to the attorney general 

20 days before it sells, leases, exchanges, or otherwise 

disposes of all or substantially all of its property if the 

transaction is not in the usual and regular course of its 

activities unless the attorney general has given the 

corporation a written waiver of this subsection. 

(8) After a sale, lease, exchange, or other disposition 

of property is authorized, the trar1saction may be abandoned, 

subject to any contractual rights, without further action by 

the members or any other person who approved the transaction 

in accordance with the procedure set forth in the resolution 

proposing the transaction or, if no procedure is set forth, 

in the manner deter@ined by the board of directors. 

NEW SECTION. Section 132. Prohibited distributions. 

EXl.ept as authorized by [section 1331, a corpcration may not 

make a~y distributions. 

NEW SECTION. Section 133. Authorized distributions. 

(1) A mutual benefit corporation may purchase its 

memberships if after the purchase is completed: 

{a) the corporation would be able to pay its debts as 

they b~came due in the usual course of its dctivities: and 

(bl the corporation's total assets would at least equal 
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the sum of its total liabilities. 

(2) Corporations may make distributions upon 

dissolution i~ conformity with [sections 134 through 146]. 

NEW SECTION. Section 134. Dissolution by incorporators 

or directors and third persons. ( 1) A 

incorporators or directors of a corporation 

majority of the 

that does not 

have members may, subject to any approval required by the 

articles or bylaws, dissolve the corporation by delivering 

to the secretary of state articles of dissolution. 

{2) The corporation shall give notice of any meeting at 

which dissolution will be approved. The notice must be in 

accordance with lsection 87(3)]. The notice must also state 

that the purpose or one of the purposes of the meeting is to 

consider dissolution of the corporation. 

(3) In approving dissolution, the incorporacors or 

directors shall adopt a plan of dissolution indicating to 

whom the assets owned or held by the corporation will be 

distributed afte= all creditors have been paid. 

NEW SECTION. Section 135. Dissolution by directors, 

members, and third persons. (l) Unless [sections 1 through 

168], the articles, bylaws, or the board of directors or 

members, acting pursuant to subsection (l)(c}, require a 

greater vote or voting by class, dissolution is authorized 

if it is approved: 

(a) by the board; 
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(b} by the members, if any, by two-thirds of the votes 

cast or a majority of the voting power, whichever is less; 

and 

(c) in writing, by any person or persons whose approval 

is required by a provision of the articles, as authorized by 

[section 121], for an amendment to the articles or bylaws. 

( 2) If the corporation does not have members, 

dissolution must be approv~d by a vote of a majority of the 

directors in office at the time the transaction is approved. 

In addition, the corporation shall provide notice of any 

directors' meeting at which approval is to be obtained in 

accordance with [section 87(3)]. The notice must also state 

that the purpose or one of the purposes of the meeting is to 

consider dissolution of the corporation and contain or be 

accompanied by a copy or summary of the plan of dissolution. 

(3) The board may condition its submission of the 

proposeU dissolution, and the members may condition their 

approval of the dissolution on ~eceipt of a higher 

percentage of affirmative votes or on any other basis. 

(4) If the board seeks to have dissolution approved by 

the members ~ta membership meeting, the corporation shall 

give notice to its members of the proposed membership 

meeting in accordance with [section 62]. The notice must 

state that the purp~se or one of the purposes of the meeting 

Ls to consider dissolvi[1g the corporation and must contain 
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or be accompanied by a copy or summary of the plan of 

dissolution. 

(5) If the board seeks to have dissolution approved by 

the members by written consent or written ballot, the 

material soliciting the approval must contain or be 

accompanied by a copy or summary of the plan of dissolution. 

(6) The plan of dissolution must indicate to whom the 

assets owned or held by the corporation will be distributed 

after all creditors have been paid. 

NEW SECT ION. Section 136. Notices to the attorney 

general. (1) A public benefit corporation or religious 

corporation shall give the attorney general written notice 

that it intends to dissolve at or before the time it 

delivers articles of dissolution to the secretary of state. 

The notice must include a copy or summary of the plan of 

dissolution. 

(2) Assets may not be transferred or conveyed by a 

public benefit corporation or religious corporation as part 

of the dissolution process until 20 days after it has given 

the written notice required by subsection (l) to tt1e 

attorney general or until the attorney general has consented 

in writing to the dissolution or indicated in writing that 

he will not take action in respect to the transfer or 

conveyance, whichever is earlier. 

(3) When all or substantially all of the assets of a 

-127-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2 ·1 

25 

LC 0008/01 

public benefit corporation have been transferred or conveyed 

following approval of dissolution, the board shall deliver 

to the attorney general a list showing those, other than 

creditors, to whom the assets were transferred or conveyede 

The list must indicate the address of each person, other 

than creditors, who received assets and indicate what assets 

each received. 

NEW SECTION. Section 137. Articles of dissolution. (1) 

At any time after dissolution is authorized, the corporation 

may dissolve by delivering to the secretary of state 

articles of dissolution setting forth: 

(a) 

(b) 

the name of the corporation; 

the date dissolution was authorized: 

(c) a statement that dissolution was approved by a 

sufficient vote of the board; 

(d) iE approval of members was not required, a 

statement to that effect and a statement that dissolution 

was approved by a sufficient vote of the board of directors 

or incorporators; 

(e) if approval by members was requirer.: 

(i) the designation, number of memberships outstanding, 

number of votes entitled to be cast by each class entitled 

to vote separately on dissolution, and number of votes of 

each class indisputably voting on dissolution; and 

(ii) (A) either the total number of votes cast for and 

-128-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

against dissolution by each class entitled 

separately on dissolution or the total number of 

votes cast for dissolution by each class; a~d 

LC 0008/01 

to vote 

undisputed 

{B) a statement that the number cast for dissolution by 

each class was sufficient for approval by that class; 

(f) if approval of dissolution by some person or 

persons other than the members, the board, or the 

incorporators is required pursuant to [section 135(l)(c)], a 

statement that the approval was obtained; and 

(g) if the corporation is a public benefit or religious 

corporation, that the notice to the attorney general 

required by [section 136(1)] has been given. 

(2) A corporation is dissolved upon the effective date 

of its articles of dissolution. 

NEW SECTION. Section 138. Revocation of dissolution. 

(1) A corporation may revoke its dissolution within 120 days 

of its effective date. 

(2} Revocation of dissolution must be authorized in the 

same manner as the dissolution was authorized unless that 

authorization permitted revocation by action of the board of 

directors alone, in which event the board of directors may 

revoke the dissolution without action by the members or any 

other person. 

(3) After the revocation of dissolution is authorized, 

the corporation may revoke the dissolution by delivering to 
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the secretary of state, for filing, articles of revocation 

of dissolution, together with a copy 

dissolution, that set forth: 

(a) the name of the corporation; 

of its articles of 

(b) the effective date of the dissolution that was 

revoked; 

(c) the date that the revocation of 

authorized: 

dissolution was 

(d) if the corporation's board of directors or 

incorporators revoKed t~e dissolution, a statement to that 

effect; 

(e) if 

dissolution 

the corporation's board of directors revoked a 

authorized by the members alone or in 

conjunction with another person or persons, a statement that 

revocation was permitted by action by the board of directors 

alcne pursuant to chat authorization; and 

(f) if member or third person action was required to 

revoke the dissolution, the information required by [section 

137 (l)(e) and (l)(f)]. 

(4) Revocation of dissolution is effective upon the 

effective date of the articles of revocation of dissolution. 

{5) When the revocation of dissolution is effective, it 

relates back to and takes effect as of the ef~ective date of 

t:1e di~solutio11 clnd t~e corpcratl8n ~ay resune carrying on 

its activities as if di~sol~tion had never occurred. 
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NEW SECTION. Section 139. Effect of dissolution. (1) A 

dissolved corporation continues its corporate existence but 

may not carry on any activities except those appropriate to 

wind up and liquidate its affairs, including: 

(a) preserving and protecting its assecs and minimizing 

its liabilities; 

(b) discharging or making provision for discharging its 

liabilitieb and obligations; 

(c) disposing of its properties that will not be 

distributed in kind; 

(d) returning, transferring, or conveying assets held 

by the corporation upon a condition requiring return, 

transfer, or conveyance in accordance with the condition; 

(e) transferring, subject to any contractual or legal 

requirements, its assets as provided in or authorized by its 

articles of incorporation or bylaws; 

(f) if the corporation is a public benefit corporation 

or religious corporation and provision has not been made in 

its articles or bylaws for distribution of assets vn 

dissolution, transferring, subject to any contractual or 

legal requirement, its assets: 

(i) to one or more persons described 1n section 

501(c)(3) of the Internal Revenue Code; or 

(ii) if the dissolved corporation is nc: described 1n 

section SOl(c)(J) of the Internal Revenue Code, to one or 
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more public benefit corporations or religious corporations; 

(g) if the corporation is a mutual benefit corporation 

and provision has not been made in its articles or bylaws 

for distribution of assets on dissolution, transferring its 

assets to its members or, if it does not have members, to 

those persons whom the corporation holds itself out as 

benefitting or serving; and 

(h) doing every other act necessary to wind up and 

liquidate its assets and affairs. 

(2) Dissolution of a corporation does not: 

(a) transfer title to the corporation's property; 

(b) subject its directors or officers to standards of 

conduct different from those prescribed in [sections 75 

through 109 J; 

(c) change quorum or voting requirements for its board 

or members; change provisions for selection, resignation, or 

rerr,oval of its directors or officers, or both; or change 

pr~·,isions for amending its bylaws: 

( d) prevent commencement of a proceed in~· by or against 

the corporation in its corporate name; 

(e) abate or suspend a proceeding pending by or against 

the corporation on the effective date of dissolution; or 

(f) terminate the authority of the registered agent. 

NEW SECTION. Section 140. Known claims against 

dissolved corporation. (1) A dissolved corpcration shall 
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dispose of the known claims against it by following the 

procedure described in this section. 

(2) The dissolved corporation shall notify its known 

claimants in writing of the dissolution at any time after 

its effective date. The written notice must: 

(a) describe information that must be included in a 

claim: 

(b) provide a mailing address where a claim may be 

sent~ 

(c) state the deadline, which may not be fewer than 120 

days from the effective date of the written notice, by which 

the dissolved corporation must receive the claim; and 

(d) state that the claim will be barred it not received 

by the deadline. 

(3) A claim against the dissolved corporation is 

barred: 

(a) if a claimant who was given written notice under 

subsection ( 2) does not deliver the claim to the dissolved 

corporation by the deadline; or 

(b) if a claimant whose claim was rejected by the 

dissolved corporation does not commence a proceeding to 

enforce the claim within 90 days from the effective date of 

the rejection notice. 

{4) For purposes of this section, "claim" de-es r'.:::it 

include a contingent liability or a claim based on an event 
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occurring after the effective date of dissolution. 

NEW SECTION. Section 141. Unknown claims against 

of a dissolved corporations. I l) The dissolution 

corporation, including by the expiration of its term, does 

not take away or impair any remedy available to or against 

the corporation, its officers, directors, or members for any 

claim or right, whether or not the claim or right existed or 

accrued prior to the dissolution. Any action or proceeding 

by or against the corporation referred to in this subsection 

may be prosecuted or defended by the corporation in its 

corporate name. Members, directors, and officers may take 

corporate or other action as is appropriate to protect a 

remedy, right, or claim. 

(2) A claim may be enforced under this section or 

[section 140]: 

{a) against the dissolved corporation, to the extent of 

its undistributed assets; or 

(b) if the assets have been distributed in liquidation, 

against a member of the dissolved corporation to the extent 

of the member's pro rata share of the claim or the corporate 

assets distributed to him in liquidation, whichever is less. 

However, a member's total liability for all claims under 

this section may not exceed the total amount of assets 

distributed t0 the ~e~oer. 

{3) Subsecli0n~ t l) and (2) apply to a foreign 
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corporation transacting business in this state, and its 

members, for any claims otherwise arising or accruing under 

Montana law. 

NEW SECTION. Section 142. Grounds 

dissolution. 

corporation: 

{l) The district court 

for 

may 

judicial 

dissolve a 

{a) in a proceeding by the attorney general if it is 

established that: 

( i) the cocporation obtained its articles of 

incorporation through fraud; 

(ii) the corporation has continued to exceed or abuse 

the authority conferred upon it by law; 

(iii) the corporation is a public benefit corporation 

and the corporate assets are being misapplied or wasted; or 

(iv) the corporation is a public benefit corporation and 

1s no longer able to carry out its purposes; 

(b) in a proceeding by 50 members or members holding 5% 

of the voting power, whichever is less, or by a director or 

any persor. specified in the articles, except as provided in 

the articles or bylaws of a religious corporation, if it is 

established that: 

(i) the directors are deadlocked in the management of 

the corporate affairs and the members, if any, are unable to 

breach che deadlock; 

(ii) the directors or those in control of lhe 
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corporation have acted, are acting, or will act in a manner 

that is illegal, oppressive, or fraudulent: 

(iii) the members are deadlocked in voting power and 

have failed, for a period that includes at least two 

consecutive annual meeting dates, to elect successors to 

directors whose terms have or would otherwise have expired; 

(iv) the corporate assets are being misapplied 

wasted; or 

or 

(11) the corporation is a public benefit corporation or 

religious corporation and is no longer able to carry out its 

purposes; 

(c) 

that: 

( i) 

in a proceeding by a creditor if it is established 

the creditor's claim has been reduced to judgment, 

the execution on the judgment returned unsatisfied, and the 

corporation is insolvent; or 

(ii} the corporation has admitted in writing that the 

creditor's claim is due and owing 

insolvent; or 

and the corporation is 

(d) 1n a proceeding by the corporation to have its 

voluntary dissolution continued under court supervision. 

(2) Prior to dissolving a corporation, the court shall 

consider whether: 

(a) 

I b) 

there are reasonable alternatives to dissolution; 

dissolucion is 1n the public interest, if the 
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corporation is a public benefit corporation; and 

(c) dissolution is the best way of protecting the 

interests of members if the corporaticn is a mutual benefit 

corporation. 

NEW SECTION. Section 143. Procedure for judicial 

dissolution. (l} Venue for a proceeding by the attorney 

general to dissolve a corporation lies in the district court 

for the first judicial district. Venue for a proceeding 

brought by any other party named in [section 142] lies in 

the judicial district for the county where a corporation's 

principal office or, if the principal office is not located 

in this state, the county where its registered office is or 

was lase located. 

(2) It is not necessary to make directors or members 

parties to a proceeding to dissolve a corporation unless 

relief is sought against them i~dividually. 

(3) In a proceeding brought to dissolve a corporation, 

a court may issue injunctions, appoint a receiver or 

custodian pendente lite with all powers and duties the court 

directs, take other action required to preserve the 

corporate assets wherever located, and carry on the 

activities of the corporation until a full hearing can be 

held. 

(4) A person ocher than the acccrney gene~al who brings 

an involuntary dissolution proceeding =or a public benefit 
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corporation or religious corporation shall give written 

notice of the proceeding to the attorney general who may 

in:ervene. 

NEW SECTION. Section 144. Receivership or 

custodianship4 (1) A court in a judicial proceeding brought 

to dissolve a public benefit corporation or mutual benefit 

corporation may appoint one or more receivers to ~ind up and 

liquidate the affairs of the corporatio~ or cne or more 

custodians to manage the affairs of the corporation. The 

court shall hold a hearing, after :1otifying all parties to 

the proceeding and any interested persons designated by the 

court, before appointing a receiver or custodian. The court 

appointing a receiver or custodian has exclusive 

jurisdiction over the corporation and all of its property, 

wherever located. 

(2) The court may appoint, as a receiver o~ custodian, 

an iDdividual authorized to transact business in this state 

or a domestic or foreign business or nonprofit corporation 

authorized to transact business in this state. The court may 

require the receiver or custodian to post bond, with or 

without sureties, in an amount the court directs. 

(3) The court shall describe the powers and duties of 

the receiver or custodian in its appointing order, which may 

L:e dmenJeci fror:t ti:ne to time. Among other powers: 

(a) the receiver: 
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(i) may, if authorized by the court, dispose of all or 

any part of the assets of the corporation wherever located, 

at a public or private sale, subject to any trust and other 

restrictions that would be applicable to the corporation; 

and 

(ii) may sue and defend in the receiver's or custodian's 

name as receiver or custodia~ of the corporation in all 

courts of this state; and 

ib) the custodian may exercise all the powers of the 

corporation thro'.:.gh or i.r:. p:ace ..:if ii::.s board of direcLors or 

officers to the extent necessary to manage the affairs of 

the corporation i~ the best interests of its me□bers and 

creditors. 

(4) The court during a :::eceivership may redesignate the 

receiver a cust8dian and duri~g a custodianship may 

redesignate the cus~cdian a receiver if doing so is i~ the 

best interests vf the corporatior., its members, and its 

creditors. 

(5) From time tc time during the receivership or 

custodianship, ~he ccurt may crder ccmpensation paid and 

expense disbursements or reimbursements made to the receiver 

or custodian and the receiver or c~stodian's counsel from 

the assets of the corporation or proceeds from the sale of 

the assets. 

NEW SEC':'ION. Section 145. Decree of dissolution. I l I 
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If after a hearing the court determines that one or more 

grounds for judicial dissolution described in [section 142] 

exist, it may enter a decree dissolving the corporation and 

specifying the effective date of the dissolution, and the 

clerk of the court shall deliver a certified copy of the 

decree to the secretary of state, who shall file it. 

(2) After entering the decree oE dissolution, the court 

shall direct the winding up and liquidation of the 

corporation's affairs in accordance with [section 139] and 

the notification of its claimants in accordance 

[sections 140 and 141}. 

NEW SECTION. Section 146. Deposit with 

with 

state 

treasurer. Assets of a dissolved corporation that should be 

transferred to a creditor, claimant, or member of the 

corporation who cannot be found or who is not competent to 

receive them must be reduced to cash, subject to known trust 

restrictions, and deposited with the state treasurer for 

safekeeping. However, in the state treasurer's discretion, 

p~operty may be received and held in kind. When the 

creditor, claimant, or member furnishes satisfactory proof 

of entitlement to the amount deposited or property held in 

kind, the state treasurer shall deliver to the creditor, 

claimant, member, or other person 3s his representative that 

amou11t or property. 

NEW SECTION. Section 147. Authority to transact 
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business required. (1) A foreign ccrporation may not 

transact business in this state until it obtains a 

certificate of authority from the secretary of state. 

(2) The following activicies, among others, do not 

ccnstitut-.e transacting business within the meaning of 

subsection (1): 

(a) maintaining, defendi~g, or settling any proceeding; 

(b) holding meetings of the board of directors or 

members or carrying on other activities concerning internal 

corporate affairs; 

(c) maintaining bank accounts; 

(d} maintaining offices or agencies for the transfer, 

exchange, and registration of memberships or securities or 

maintaining trus~ees or depositaries with respect to those 

securities; 

(e) selling through independent contractors; 

(f} soliciting or obtaining orders, whether by mail or 

through employees or agents or otherwise, if the orders 

require acceptance outside this state before they become 

contracts; 

(g) creating or acquiring indebtedness, mortgages, ar.d 

security interests in real or personal property; 

(h) securing or collecting debts or enforcing mortgages 

and security incerests in property securing the debts; 

(i) owning real or personal property: 

-141-

l 

2 

3 

~ 

s 

5 

7 

B 

9 

~o 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

:>2 

:'] 

..: ~ 

;s 

LC 0008/01 

(i) that 1s acquired incident to activities described 

in subsection (2){h) if the property 1s disposed of within 5 

years after the date of acquisition; or 

(ii) that does not produce income or is not used in the 

performance of a corporate function; 

(j) conducting an isolated transaction that is 

completed within 30 days and that is not a transaction in 

the course of repeated transactions of a similar nature; or 

(k} transacting business in interstate commerce. 

(3) The list of activities in subsection (2) is not 

exhaustive. 

NEW SECTION. Section 148. Consequences of transacting 

business without authority. (1) A foreign corporation 

transacting business in this state without a certificate of 

authority may not maintain a proceeding in any court in this 

state u~til it obtains a certificate of authority. 

(2) The successor to a foreig;-i corporation that 

transacted business in this state without a certificate of 

authority and the assignee of a cause of action arising out 

of that business may not maintain a proceeding on that cause 

of dction in any court in this state until the foreign 

corporation or its successor obtains a certificate of 

authority . 

\ 3) A ..._,vurt :n..:1,y stay a proceedi;-ig co;r...rr,e,1ced by a 

t0reign corp0rat1on, its successor~ or its assignee until it 
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determines whether the foreign corporation, its successoc, 

or its assignee requires a certificate of authority. If it 

determines that a certificate is required, the court may 

further stay the proceeding until the foreign corporation, 

its successor, or its assignee obtains the cer:ifica~e. 

(4) A foreign corporation is liable for a civil penalty 

of $5 for each day, but not to exceed a total of $1,000 for 

each year, that it transacts business in this state without 

a certificate of authority. The attorney general may collect 

al~ pe~alties due under this subsectio~. 

(5) Notwithstanding the p~ovisions of subsections ( l) 

and ( 2), the failure of a foreign corporation to obtain a 

certificate of authority does not impair the validity of its 

corporate acts or prevent it from defendi~g any proceeding 

in chis stdte. 

NEW SECTION, Section 149. Application for certificate 

of authority. (1) A foreign corporation may app:y for a 

certificate of authority to ~ransact ousiness i~ this state 

by delivering an application to the secretary of state. The 

application must set forth: 

(a) the name of the foreign corporation or, if its name 

is unavailable for use in this state, a corpc:ate name that 

~atisfies the requirements of [section 152]; 

( b) rhe name of the statP ~r c=~n~rj ~~1de: wh8SP law it 

... :'3 ~ncorpura-::ed; 
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(c) the date of incorporation and period of duration; 

(d) the street address and, if different, the mailing 

address of its principal office; 

(e) the street address and, if different, the mailing 

address cf its registered office in this state and the name 

of its registered agent at that office; 

(f) the names and usual business or home addresses of 

its current directors and officers; 

(g) whether the foreign corporation has members; 

(h) whether the corporation, if it had been 

incorporated in this state, would be a public benefit 

corporation, mutual benefit corporation, or religious 

corporation; and 

Ii l the purpose or purposes of the corporation that it 

proposes to pursue in the transaction of business in this 

state. 

(2) The foreign corporation shall deliver with the 

completed application a certificate of existence or a 

similar document authenticated by the secretary of state or 

other official having custody of corporate records in the 

state or country under whose law the foreign corporation is 

incorporated. 

NEW SECTION, Section 150. Amended certificate of 

authority. (1) A fc:eign corporation authorized to transact 

business 1n this state shall obtai~ an amended certificate 
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of authority from the secretary of state if it changes: 

(al its corporate name; 

(b) the period of its duration; 

(cl the state or country of its incorporation; or 

id) its designation as a public benefit corporation, 

mutual benefit corporation, or religious corporation. 

(2) The requirements of [section 1491 for obtaining an 

original certificate of authority apply to obtaining an 

amended certificate under this section. 

NEW SECTION. Section 151. Effect of certificate of 

authority. (l} A certificate of authority authorizes the 

foreign corporation to which it is issued the right to 

transact business in this state subject, however, to the 

right of the state to revoke the certificate as provided in 

[sections l through 1681. 

(2) A foreign corporation with a valid certificate of 

authority has che same rights and enjoys the same privileges 

as a domestic corporation of a similar character and, except 

as otherwise provided by [sections 1 through 1681, is 

subject to the same duties, restrictions, penalties, and 

liabilities now or later imposed on a domestic corporation 

of a similar character. 

I 3 l [Sections 1 through 1681 do not authorize lhis 

5tace to regulate the organization or inter;i~l ~ifa~rs ~t ~ 

foreign corporati8n authorized to trilnsact b~s111ess :n this 
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state. 

NEW SECTION. Section 152. Corporate name of foreign 

corporation. ( 1) If the corporate name of a foreign 

corporation does not satisfy the requirements of [section 

31], the foreign corporation, to obtain or maintain a 

certificate of authority to transact business in this state, 

may use a fictitious name to transact business in this state 

if: 

(a) its real name is unavailable; and 

(b) it delivers to the secretary of state, for filing, 

a copy of the resoluticn of its board of directors, 

certified by its secretary, adopting the fictitious name. 

(2) Except as authorized by subsections (3) and (4}, 

the corporate name, including a fictitious name, of a 

foreign corporation must be distinguishable in the records 

of the secretary of state from: 

(a I the corporate name of a nonprofit or business 

corporation incorporated or authorized to transact business 

in this state; 

(b) a corporate name reserved or registered under 

[sections 32 or 33] or 35-1-302 or 35-1-303; 

(c) the fictitious name of another foreign business or 

nonprofit corporation authorized to transact business in 

this state; 

(d) the corpor~te name ~fa domestic corporation that 
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has dissolved, but distinguishable only for a period of 120 

days after the effeccive date of dissolution; and 

(e) any assumed business name, limited partnership 

name, trademark, or service mark registered or reserved with 

the secretary of state. 

(3) A foreign corporation may apply to the secretary of 

state for authorization to use in this stace the name of 

another corporation, incorporated or authorized to transact 

business in this state, that is not distinguishable in the 

records of the secretary of state from the name applied for. 

The secretary 8f state shall authorize use of the name 

applied for if: 

(a) the other corporation consents to the use in 

writing and submits an undertaking in a form satisfac:ary co 

the secretary of 

distinguishable 

stace to change i:s name to a name that 1s 

1n the records of the secretary of state 

from the name of the applying corporation; or 

I b) the applican~ delivers to the secretary c: s~ate a 

certified copy of a final judgment of a court of competent 

jurisdiction establishing the applicant's right to use the 

name applied for in this state. 

(4) A foreign corporation may use in this state the 

name, 1nclud1ng the fictitious name, of another domestic or 

forcig11 bus:ness ~onprofit corporat_on that i~ ~~ed 

this state if the ocner corporac1on :s incorporated or 
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authorized to transact business in this state and the 

foreign corporation: 

(a) has merged with the other corporation; 

(b) has been formed by reorganization of the other 

corporation: or 

(C) 

assets, 

has acquired all 

including the 

or substantially all of the 

corporate name, of the other 

corporation. 

{5) If a foreign corporation authorized to transact 

b~siness in this state changes its corporate name to one 

that does not satisfy the requirements of [section 31}, it 

may not transact business in this state under the changed 

name until it adopts a name satisfying the requirements of 

[section 31] and obtains an amended certificate of authority 

under [section :SO]. 

NEW SECTION. Section 153. Registered office and 

registered agent of foreign corporation. Each foreign 

corporation authorized to transact business in this state 

shall continuously mai~tain in this state: 

(1) a registered office with the same address as that 

of its registered agent; and 

(2) a registered agent who may be: 

(a) an individual who resides in this state and whose 

~ffice is identical with the registered office; 

(b) a domestic business or nonprofit corporation whose 
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office is identical with the registered office; or 

(C) a foreign business or nonprofit corporation 

authorized to transact business in this state whose office 

is identical with the registered office. 

NEW SECTION. Section 154. Change of registered office 

or registered agent of foreign corporation. (1) A foreign 

corporation authorized to transact business in this state 

~ay change its registered office or registered agent by 

delivering to the secretary of state, for filing, a 

statement of change that sets forth: 

(a) the name of the foreign corporation; 

(b) the street address and, if different, the mailing 

address of its current registered office; 

(c} if the current registered office is to be changed, 

the street address and, if different, the mailing address of 

its new registered office; 

(d} the name of its current registered agent; 

(e) if the current registered agent is to be changed, 

the name of its new registered agent and the new agent's 

written consent to the appointment, either on the statement 

or attached to it; and 

(f) the fact that after the change or changes are made, 

che street addresses of its registered office and the office 

of its registered agent will be identical. 

I 2) If d registered agent changes the street address of 
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its business office, the agent may change the address of the 

regis~ered office of any foreign corporation for which the 

agenc is ~he registered agent by notifying the corporation 

in writing of the change and signing, either manually or in 

facsimile, and delivering to the secretary of state, for 

fili~g, a statement of change that complies with the 

requirements of subsection (1) and that states that the 

corporation has been notified of the change. 

NEW SECTION. Section 155. Resignation of registered 

agent of foreign corporation. (1) The registered agent of a 

foreign corporation may resign as agent by signing and 

delivering to the secretary of state, foZ' filing, the 

original and two copies of a statement of resignation. The 

statement of resignation may include a statement that the 

registered 0ffice is also discontinued. 

(2) After filing the statement, the sec~etary of state 

shall attac~ the filing receipt to one copy and mail the 

copy and receipt to the registered office if the office has 

not been discontinued. The secretary of state shall mail the 

other copy to the foreign corporation at its principal 

office dddress shown in its most recent annual report. 

( 3) rhe agency is terminated, and the registered office 

discontinued if so provided, 31 days after the date on which 

the stdtei:1ent was filed. 

NEW SECTION. Section 156. Service of process on 
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foreign corporations. Service of process on a foreign 

corporation must be effected upon the persons and in the 

manner provided for by the Montana Rules of Civil Procedure. 

NEW SECTION. Section 157. Withdrawal of foreign 

corporation. tl) A :oreign corporation authorized to 

this transact business in this state may not withdraw from 

state un~il it obtains a cercificate of withdrawal from the 

secretary of state. 

(2) A fcre:gn corporation author:zed to transact 

business in this state may apply for a certificate of 

withdrawal by delivering a~ appl:ca~io~ ~o the secretary of 

state for filing. The application mus~ set forth: 

{a} the name of the tcreign corporation and the name of 

the state or c~untry under whose law it is incorporated; 

{b) the fact that it is not =ransacting business in 

this state and that it surrenders ics authority to transact 

business in this state; 

(c) the fact that 1t revokes che authority of its 

reg:stered agent to accept service on its behalf and 

appoints the secretary of state as 1ts agent for service of 

process in any proceeding based on a cause of action arising 

during the ~ime it was authorized to do business in this 

state; 

(d) a m~iling address re ~nic~ t!1e ~ecretary ()f st~te 

may mail a copy or any process 5erved on hi~ under 
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subsection (2)(c); and 

(e) a commitment to notify the secretary of state, in 

the future, of any change in the mailing address. 

NEW SECTION. Section 158. Grounds for revocation. ( 1) 

The secretary of state may commence 

[section 159} to revoke the certificate of 

a proceeding under 

authority of a 

foreign corporation authorized to transact business in this 

state if: 

{a) the foreign cocpocation does not deliver the annual 

report to the secretary of state within 90 days after it is 

d·...:e; 

[b) the foreign corporation does not pay within 90 days 

after they are due any franchise taxes or penalties imposed 

by [sections l through 168) or other law; 

(c) the foreign corporation is without a registered 

agent or registered office in this state for 90 days or 

more; 

[d) the 

secretary of 

foreign 

state 

corporation does not inform the 

under [sections 154 or 155] that its 

registe~ed agent or registered office has changed, that its 

registered agent has resigned, or that its registered office 

has oeen discontinued, within 90 days of the change, 

resignation, or discontinuance; 

(el an incorporator, director, officer, or agent of tt1e 

foreign corporation signed a document that the person knew 
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was false in any material respect, with the intent that the 

document be delivered to the secretary of state for filing; 

or 

( f) the secretary of state receives a duly 

authenticated certificate from the secretary of sta~e or 

other official having custody of corporate records in the 

state or country under whose law the foreign corporation is 

incorporated, which certificate states that the foreign 

corporation has been dissolved or disappeared as the result 

of a merger. 

(2) The attorney general may commence a proceeding 

under [section 159] to revoke the certificate of authority 

of a foreign corporation authorized to transact business in 

this state if: 

(a) the corporation has continued to exceed or abuse 

the authority conferred upon it by law; 

(b) the corporation is designated as a foreign public 

benefit corporation and its corporation assets in this state 

are being misapplied or wasted; or 

(c) the corporation is designated as a foreign public 

benefit corporation and it is no longer able to carry out 

its purpose. 

NEW SECTION. Section 159. Procedure for and effect of 

revocation. (1) The secretary of st:ate upo:1 determininc that 

une or more grounds exist ~nder [section 158] for revoc~tio1; 
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of a certificate of authority shall serve the foreign 

corporation with written notice of that determination under 

[section 156]. 

(2} The attorney general, upon determining that one or 

more grounds exist under [secticn 158(2)1 for revocation of 

a certificate of authority, shall request the secretary of 

s~ate to serve, and the secretary of state shall serve, the 

foreign corporation with written notice of that 

determination under [section 156]. 

I J) If 

ground for 

the foreign corporation does not correct each 

revocation or demonstrate to the reasonable 

satisfaction of the secretary of state or attorney general 

that each ground for revocation determined by the secretary 

of state or attorney general does not exist within 60 days 

after service of the notice is perfected under [section 

156], the secretary of state may revoke the foreign 

corporation's certificate of authority by signing a 

certificate of revocation that states the ground or grounds 

for revocation and the effective date of the revocation. The 

secretary of state shall file the original of the 

certificate and serve a copy on the foreign corporation 

under {section 156]. 

(~) The authority cf a foreign corporation to transact 

~~isi:1~ss in this state ceases 011 the dat~ ~hown on the 

cerlificate revcking its cer~ificate of autho~ity. 
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(5) Revocation of a foreign corporation's certificate 

of authority does not termi11ate the authority of the 

registered agent of the corporation. 

NEW SECTION. Section 160. Appeal from revocation. ( 1) 

A foreign corpora:ion may appeal the secretary ot state's 

revocation of its certificate of authority to the district 

court for the first judicial district within 30 days after 

the service of the certificate of revocation is perfected 

under (section 156]. The foreign corporation shall appeal by 

petitioning the court to set aside the revocation and 

attaching to the petitior copies of its certificate of 

authority a~d the secretary of state's certificate of 

revocation. 

(2) The co~rt may summarily order the secretary of 

sta~e to reinstate the certificate of authority or ~ay take 

any other action the court considers appropriate. 

(3) The court's final decision may be appealed as in 

other civil proceedings. 

NEW SEC7ION. Section 161. Corporate records. I 1) A 

corporation shall keep as pe;manent records minutes of all 

meetings of its members and board of directors, a record of 

all actions taken by the me~bers or directors without a 

meeting, and a record of all acticns taken by committees of 

rhe hnarrl of d:recrcrs as au-hcr~zed by [section 90(4)]. 

(2) A corporation shall naintain appropriate accounti11g 
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records. 

(3) A corporation or its agent shall maintain a record 

of its members in a form that permits preparation of a list 

of the names and addresses of all members, in alphabetical 

order by class, showing the number of votes each member is 

entitled to cast. 

(4) A corporation shall maintain its records in written 

form or in another form capable of conversion into written 

form within a reasonable time. 

{5) A corporation shall keep a copy of the following 

records at its principal office or a location from which the 

records may be recovered within 2 business days: 

(a) its articles or restated articles of incorporation 

and all amendments to them currently in effect; 

(b) :ts bylaws or restated bylaws and all amendments to 

them currently in effect; 

(c) resolutions adopted by its board of directors 

relating to the characteristics, qualifications, rights, 

limitations, and obligations of members or any class or 

category of members; 

(d) the minutes of all meetings of members and the 

records of all actions approved by the members for the past 

3 years; 

i e) the financial statements available to shdrehclders 

for the past 3 yedrs under [section 166]; 
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(f) a list of the names and business or home addresses 

of its current directors and officers; and 

(g) its most recent annual report delivered to the 

secretary of state under [section 168]. 

NEW SECTION. Section 162. Inspection of records by 

members. tl) Subject to [section 163(3)1 and subsection (5) 

of this section, a member is entitled to inspect and copy, 

at a reasonable time and location specified by the 

corporation, any of the records of the corporation described 

in (section 161(5)] if the member gives tne corporation 

written notice or a written demand at least 5 business days 

before the date on which the member wishes to inspect and 

copy. 

(2) Subject to subsection (5), a member is entitled to 

inspect and copy, at a reascnable time and reasonable 

location specified by the corporation, any of the following 

records of the corporatio11 if the member meets the 

requirements of subsection ( 3) and gives the corporation 

written notice at least 5 business days before the date on 

which the member wishes to inspect and copy: 

(a) excerpts from any records required to be maintained 

under [section 161 { l)], to the extent. not subject to 

inspection under subsection (l); 

(b) accounting records of the corpcrat~~n; .1:~~ 

(c) subject to [section 165], the membership 11st. 
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(3) A member may inspect and copy the records 

identified in subsection (2) only if: 

(a) the member's demand is made in good faith and for a 

proper purpose; 

(b) the mernoer describes with reasonable particularity 

the purpose and the records the member desires to inspect; 

and 

( c) the 

purpose. 

(~) ~his 

(a) the 

[section 66] 

records are directly connected with this 

sec:icn does not affect: 

right of a member to inspect records under 

or, if the ~ember is i~ litigation with the 

corporaticn, to the same extent as any other litigant; or 

(b) the power of a court, independent of [sections 1 

th~ough 168Jr to compel the produccion of corporate records 

for examination. 

(5) The articles er bylaws of a religious corporation 

may li~it or abolish the right of a member under this 

section to inspect and copy any corporate record. 

NEW SECTION. Section 163. Scope of inspection rights. 

{l) A member's agent or attorney has the same inspection and 

copying rights as the member the agent or attorney 

represents. 

I ' \ :1e r i0h:: l~ copy records under [section .:62] 

::nclude~, it :-ea.:'oonable, the right to receive copies made by 
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photographic, xerographic, or other means. 

(3) The corporation may impose a reasonable charge, 

covering the costs of labor and material, fer copies oE 

doc..;,:":".ents provided to the member. The charge may not exceed 

che estimated cost of production er reproduction of the 

reccrds. 

(4) The corporation may comply with a member's demand 

to inspect the record of members under [section 162(2){c)} 

by providing the member with a list of its members that was 

ccmpiled no earlier than the date of the member's demand. 

NSW SECTION. Section 164. Court-ordered inspection. 

(l) If a corporation does not allow a member who complies 

with [section 162(1)] to inspect and copy any records 

required oy that subsection to be available for i~spection, 

the district court, for the judicial district of the co~nty 

~here tne corporation's principal cffice, or, if no~e in 

t:h'._s state, its registered offic~, is locat<::::d may summar:i::..y 

order inspection and copying of the records de~anded at the 

corporatior.'s expense upo:1 appl-caticn of u1e :nember. 

( 2) If a corporation does not within a reasonable ti~e 

dllow a member to inspect and copy any othe~ record, c~e 

n:emoer who complies with [seccion 162(2) and (3}] may apply 

to the district court, for the juGiclal dis~rict of the 

..:,_';'c• y ~11ere t~e corporatioi1's pri~ciya::.. ~ffice :r, .... ;~e 

p:::-1,_;;cipa::. office is r~oc .l..oca.ted in t.'1is st.ate, the c.::-u:,;_:y 
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where its registered office is located for an order to 

permit inspection and copying of the records demanded. The 

court shall dispose of an application under this subsection 

on an expedited basis. 

(3) If the court orders inspection and copying of the 

records demanded, it shall also order the corporation to pay 

the member's costs, including reasonable attorney fees, 

incurred to obtain the order unless the corporation proves 

that it refused inspection in good faith because it had a 

reasonable basis for doubt about the right of the member to 

inspect the records demanded. 

(4) If the court orders inspection and copying of the 

records demanded, it ~ay impose reasonable restrictions on 

the use or distribution of the records by the demanding 

member. 

NEW SECTION. Section 165. Limitations on use of 

membership list. (l) 1-;ithout consent of the board, a 

mer~bership list or any part of it may not be obtained or 

used oy a person for any purpose unrelat~d to a member's 

interest as a member. 

( 2) Without limiting the generality of 

of subsection ( 1), without the consent 

membership list or any part of it may not be: 

the prov is ions 

of the board a 

{a) 11s~d to ~olicLt money or pr8perty unless th@ mcney 

or property w'._~l be used solely to solicit the votes of the 
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members in an election to be held by the corporation; 

(b) used for any commercial purpose; or 

(c) sold to or purchased by any person. 

NEW SECTION. Section 166. ~'inancial statements for 

members. Upon the written request of any member of the 

corporation, the corporation shall mail to the member its 

most recent financial statements showing in reasonable 

detail its assets and liabilities and the results of the 

operations. 

NEW SECTION. Section 167. Report of indemnification to 

members. If a corporation indemnifies or advances expenses 

to a director under [sections 102 through 1051 in con~ection 

with a proceeding by or in the right of the corporation, the 

corporation shall report the indemnification or advance in 

writing to the members with or before the notice of the next 

~eeting of members. 

NEW SECTION. Section 168. Annual report for secretary 

of state. (1) Each domestic corporation and each foceign 

corporation authorized to transact business in this state 

shall deliver to the secretary of state, for fi.iiDg, an 

annual report on a form prescribed and furnished by the 

secretary of state that sets forth: 

(a) the name of the corpcrat~on a~d the st~t~ 

coun:ry under whose law it is incorporatej; 

I b) the address cf its r~gistered ~Ef~ce and tl1e 12me 
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of its registered agent at the office in this state: 

t~e address of its principal office; (c) 

id) =~e names and business or residence addresses of 

its directors and p=incipal officers; 

(e) a brief description of 

activities: and 

(f) whether or ~ot it has members. 

the nature of its 

(2) The information in the annual report must be 

current on the dace the annual report is executed on behalf 

of che corporation. 

(J) The first annual report must be delivered to the 

secretary of state between January 1 and April 1 of the year 

following the calendar year in which a domestic corporation 

was incorporated or a foreign corporation was authorized to 

transact business. Subsequent annual reports must be 

delivered to the secretary of state between January land 

A~ril 1. 

(~) If an annual report does not contain the 

information required by this section, the secretary of state 

shall promptly ~otity t~e reporting domestic or foreign 

corpordtion in writing a~d return the report to it for 

ccrrPction. If tne report is corrected to contain the 

i11f0rmarion required by this section and delivered to the 

·,~cLl'ldr)· Jl ~ta:e ~1t~1n 30 days aft~r :he e~fective date 

,,:_ :'.,Jtcce, it _i..3 c.:::i1~siJered to be timely =i:.ed. 
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Section 169. Section 15-1-101, MCA, is amended to read: 

"15-1-101. Definitions. I l) Except as otherwise 

specifically provided, when terms mentioned in this section 

are used in connection with taxation, they are defined in 

the fallowing manner: 

(a) The term ''agricultural'' refers to the raising of 

livestock, poultry, bees, and other species of domestic 

animals and wildlife in domestication or a captive 

environment, and the raising of field crops, fruit, and 

othe= animal and vegetable matter for food or fiber. 

(b) The ter~ ''assessed value'' mea~s ~he ~~lue ~f 

property as defined in 15-B-111. 

(c) The term ''average ~holesale value'' means the value 

to a dealer prior to reconditioning and profit margin shown 

in national appraisal guides and manuals or the valuation 

schedules of t~e depart~enc of revenue. 

(d) ( i) The tel'm "commercial 1
', when used to describe 

property, means any property used or owned by a business, d 

trade, or a non~~o£~t col'poration as defined in 3~-Z-iei 

[section l], or used for the production of income, 

that property described in subsection (ii). 

except 

(ii) The following types of property are not corr.mercia~: 

(A) agricultural lands~ 

( 8) timberlands; 

1C) single-fami:y residences and ancillary improvements 
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and improvements necessary to the function of a bona fide 

farm, ranch, or stock operation; 

(D) mobile homes used exclusively as a residence except 

when held by a distributor or dealer of trailers or mobile 

homes as his stock in trade; 

(E) all property described in 15-6-135; and 

(F) all pl'operty described in 15-6-136. 

(e) The term "comparable property" means property that 

has similar use, function, and utility; that is influenced 

by the same Set of economic tl"ends and physical, 

governmental, a~d s8cial factors; and that has the potential 

of a similar highest and best use. 

(f) The cerm ''credit'' means solvent debts, secured or 

unsecured, owing to a pel'son. 

(g) The term ''improvements'' includes all buildings, 

structures, fe~ces, and improvements situated upon, erected 

upon, or affixed to land. When the department of revenue or 

its agent determines that the per~anency of location of a 

~cbile home or housetrailer has been established, the mobile 

home or housetrailer is presumed to be an improvement to 

real property. A mobile home or housetrailer may be 

determined to be permanently located ~nly when it is 

attached to a foundation which cannot feasibly be relocated 

and 011ly when the wheels are removed. 

I 11) The term "leasehold improvements" means 
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improvements to mobile homes and mobile homes located on 

land owned by another person. This property is assessed 

under the appropriate classification and the taxes are due 

a~d payable 1n two payments as provided in 15-24-202. 

Delinquent taxes on such leasehold improvements are a lien 

only on such leasehold improvements. 

(i) The term Hlivestock'' means cattle, sheep, swine, 

goats, horses, mules, and asses. 

(j) The term "mobile home" means forms of housing known 

as "trailers 11
, "housetrai.lers", or 11 trai.i.~r coaches'' 

exceeding 8 feet in width or 45 feet in length, designed to 

be moved from one place to another by an independent power 

connected to them, or any '1 trailer 11
, ''housetrailer'', or 

"trailer coach'' up to 8 feet in width or 45 feet in length 

used as a principal residence. 

(k) The term "personal property" includes everything 

that is the subject of ownership but that is 

within the meaning of the terms ''real 

11 improvements 11
• 

not included 

estate" and 

(1) The term 11 poultry" includes all chickens, turkeys, 

geese, ducks, and other birds raised in domestication to 

produce food or feathers. 

{m) The term ''property'1 includes moneys, credits, 

bunds, stocks, franchises, and all other matters and things, 

real, personal, and nixed, capable of private ownership. 
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This definition must not be construed to authorize the 

taxation of the stocks of any company or corporation when 

~he property of such company or corporation represented by 

the stocks is within the state and has been taxed. 

{n) The term ''real estate'' includes: 

{i) the possession of, claim to, ownership of, or right 

to the possession of land; 

(ii) all mines, minerals, and quarries in and under the 

land subject to the provisions of 15-23-501 and Title 15, 

chapter 23, part 8; all timber belonging co ~ndividuals or 

corporations growing or being on the lands of the United 

States; and all rights and privileges appertaining thereto. 

(0) ''Research and development firm'' means an entity 

incorporated under the laws of this stare or a foreign 

corporation authorized to do business in this state whose 

principal purpose is to engage in theoretical analysis, 

exploration, and experimentation 

investigative findings and theories 

ar.d 

oE 

the extension 

a scientific 

of 

and 

technical nature into practical application for experimental 

and demonstration purposes, including the experimental 

production and ~esting of models, devices, 

~aterials, a~d processes. 

equipment, 

lP) The term ''taxable value'' ~eans the percentage of 

~-lt·K~t ~r 3ssessed val~e a5 prov1jed ~~r :..n ::-it.2.e 15, 

.:l"'Uf.-ltt:!1. o, pcirt 
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(q) The tern ''weighted mean assessment ratio' 1 means the 

total of the assessed values divided by the total of the 

selling prices of all area sales in the stratum. 

(2) The phrase "municipal corporation" or 

"municipaiity" or "taxing unit" shall be deemed to :.nclude a 

ccunty, city, incorporated town, township, school district, 

irrigation district, drainage district, or any person, 

persons, or crganized body authorized by law co establish 

tax levies for the purpose of raising public revenue. 

(3) The term ''state board'' or ''board'' when used without 

other qualification shall mean the state tax appeal board." 

Section 170. Section 33-17-211, MCA, is amended to 

read: 

"JJ-17-211. General qualifications -- application for 

license. (1) An individual applying for a license shal: 

apply on a form specified by the commissione:- ar:.d declare 

under- penalty -.:if refusal, suspension, or revocati:..in ot ':.he 

lice~se that s~atements ~dde 1n the applicati~n are r.rue, 

correct, and complete co the best of the indiv~dua~•s 

knowledge and belief. Before approving the application, the 

commissioner shall verify that the individual: 

(a) is 18 years of age or older; 

(b} has not committed an act that is a ground fo:-

reEGsal, suspens1cn, ~r revocation s?r forth :n 33-11-1001; 

1c) lids paid the :icense fees stated in 33-2-708; 
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(d) has successfully passed the examinations for each 

kind of insurance for which the individual has applied; 

(e) is a resident of this state or of another state 

that grants similar privileges to residents of this state; 

( f) 

(g) 

is competent, trustworthy, and of good reputation; 

has experience or training or otherwise is 

qualified in the kind or kinds of insurance for which he 

applies to be licensed and is reasonably familiar with the 

provisions of this code which govern his operations as an 

insurance produceri and 

{h) if applying for a license as to life or disability 

insurance: 

( i I is not a f~neral director, undertaker, or mortician 

operating in this or any other scate; 

{ii) is not an officer, employee, or representative of a 

funeral director, undertaker, or mortician operating in this 

or any other gtate; or 

{iii) does not hold an i:1terest in or benefit from a 

business of a funeral director, undertakJr, or mortician 

operating in this or any other state. 

(2) A person acting as an insurance producer shall 

obtain a license. A person shall apply for a license on a 

form specified by the co~.missioner. Before approving the 

.J.pplicati::in, the commissioner shal:._ ve:-ify that: 

(a) the persur: mee~s the requirement~ listed in 

-168-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2:, 

LC 0008/01 

subsection (l); 

(b) the person has paid the licensing fees stated in 

33-2-708 fo, 

the person's 

11·-Jt:. fy the 

each individual licensed in conjunction with 

license. A licensed person shall promptly 

comrniss1oner of eac~ change relating to an 

individual listed in the license. 

(c) the person has designated a licensed officer 

responsible for compliance by the person with the insurance 

laws and rules of this state; 

(d) each member and employee of a partnership and each 

officer, director, stockholder, or employee of a corporation 

who is acting as an insurance producer in this state has 

obtained a license; 

(e) (i) if the person is a partnership or corporation, 

the transaction of insurance business is within the purposes 

stated in the partnership agreement or the articles of 

incorporation; and 

(ii) if the person is a corporation, the secretary of 

state has issued a certificate of incorporation under 

35-1-203 or 35-i-%83 filed articles of incorporation under 

[section 23). 

(3) The ccmm:ssioner may license as Cl resident 

insurance producer an asscciacion of licensed Montana 

insurance producers, whether~: not i~c0rpordted, tormed a11d 

existing substancially for pu~poses olher ln .. H1 insur dn,:e. 
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The license must be used solely for the purpose of enabling 

the association to place, as a resident insura~ce producer, 

insurance of the properties, interests, and risks of the 

state of Montana and of other public agencies, bodies, and 

institutions and to receive the customary commission for the 

placement. The president and secretary of the association 

shall apply for the license in the name of the association, 

and the commissioner shall issue the license to the 

association in its name alone. The fee for the license is 

the same as that required by 33-2-708 for the license of an 

insurance producer. The commissioner may, after a hearing 

with notice to the association, revoke the license if he 

finds that continuation of the license is not in the public 

interest or that a ground listed in 33-17-1001 exists. 

(4) An insurance producer using an assumed business 

name shall register the name with the comiissioner before 

using it.'' 

Section 171. Section 35~6-104, MCA, is amended to read: 

"35-6-104. Involuntary dissolution -- procedure. (1) On 

or before April 1, August 1, and September 1 of each year, 

thP secretary of state shall compile a list of defaulting 

corpora~ions, together with the amount of any filing fee, 

penalty, or costs remaining unpaid. 

t2) 'fhe sec~etary cf sta~e sha~l g:ve nctice to the 

detaulting corpc~ations oy causing such list ta he posted in 

-170-



l 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0008/01 

the state capitol for a period of at least 90 days and: 

(a) by mailing a letter addressed to the corporation in 

care of its registered agent or any director or officer; or 

(ti) by p•_1biication of a general notice tc .all Montana 

c::.:-r;:ic:-a':io:i.s crnce a month for 3 consecutive mor.ths in a 

newspaper of 9eneral circulation in Lewis and Clark County. 

(3) The notice referred to in subsectio~ {2) shall 

specify the fact of the proposed dissolution and state that 

u~less the grounds for dissolution described in 35-6-102 

have been rectified within 90 days following the posting and 

ma1:6ng or publication of notice: 

I a) the secretary of state will dissolve such 

defaulting corporations; 

(b) such corporations will forfeit the amount of any 

tax, penalty, or costs to the state of Montana; and 

(c) such corporations will forfeit their rights to 

carry on busi~ess within the state. 

(➔) After 90 days following posting and mailing or 

publ1cation of each notice, the secretary of state may, ~y 

order, dissolve all corporations which have ~ot satisfied 

the requirements of applicable law and compile a full and 

complete list containing the names of all corporations that 

have been so dissolved. The secretary of state shall 

.:.:nned1ately q1•,.,.'e notice to the c.iissol'ved c:::,::-p,:;cat:ion as 

spec1tied in subsection (2} o[ this sectio~. 
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(5) In the case of involuntary dissolution, all the 

property and assets of the dissolved corporation shall be 

held in trust by the directors of such corporation and 

35-1-921 or 35-2-~IH lsection 143 l, whichever 

appropriate, is applicable to liquidate such property 

assets if necessary." 

is 

and 

Section 172. Section 35-6-201, MCA, is amended to read: 

"35-6-201. Reinstatement of dissolved corporation. (1) 

The secretary of state may: 

(a) reinstate any corporation which has been dissolved 

under the provisions cf this chapter; and 

(b) restore to such corporation its right to carry on 

business in this state and to exercise all its corporate 

privileges and :rnmunities. 

(2) A corporation applying for reinstatement shall 

submit to the secretary of state one original and one copy 

of the application, executed by a person who was an officer 

or director at Lhe time of dissolution, setting forth: 

(a) the name of the corporation; 

{b) a statement that the assets of the corporation have 

not been liquidated pursuant to 35-1-921 or 35-%-7¼¼ 

[sections 140 and 1411~ 

I c) a statement that not less than a majority of its 

directors have .1:_iLhorized the application for- reinstatement; 

and 
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(d) if its corporate name has been legally acquired by 

another corporation 

reinstatement, the 

prior 

corporate 

to its 

name 

corporation desires to be reinstated. 

application for 

under which the 

(3) The corporation shall submit with its application 

for reinstatement: 

(a) a certificate from the department of revenue 

stating that all taxes imposed pursuant to Title 15 have 

been paid; and 

{b} a filing fee in an amount equal to one-half of the 

filing and license fees which the corporation would be 

required to pay if the corporation were filing its articles 

of incorporation. 

(4) When all requirements are met and the secretary of 

state reinstates the corporation to its former rights, 

shall: 

he 

(a) conform and f~le in his office reports, statements, 

and other instruments submitted for reinstatement; 

(b) immediately issue and deliver to the corporation so 

reinstated a certificate of reinstatement authorizing it to 

transact business; and 

( C) upon demand, issue to the corporation one or ~ore 

certified copies of such certificate of reinsta~ement. 

( 5) The secretary of 

reinstatement if 5 years 
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dissolution." 

NEW SECTION. Section 173. Interim designation. ( l) 

Each domestic corporation ~ot designated pursuant to 

[section 16 ] is designated as follows: 

(a) a corporation that is organized primarily or 

exclusively for religious purposes is a religious 

corporation; 

(b) a corporation that is net provided for under the 

previsions Jf subsection (l)(a) but that is recognized as 

exempt under section 50l(c}{3) of the Internal Revenue Code, 

or any successor section, is a public benefit corporation; 

(C) a corporation that is not provided for undec the 

provisions of subsection (l){a) or (l)(b), but that is 

organized for a public or charitable purpose and that, upon 

dissolution, shall distribute its assets to a public benefit 

corporation, the Un~ted States, a state, or a person that is 

recognized as exempt under section 50l(c){3) of the Internal 

Revenue Code, or any successor section, is a public benefit 

corporation; and 

(d) a corporation that is not provided for under the 

9rovisions of subsection (l)(a)1 

mutt1al benefit corporation. 

(l)(b), or (l)(c) is a 

(2) Foreign corp-:-ratio:1s a'..lthorized to transact 

bu:;iness in l111s :::;ta:_c C-wt ::cc. designated pursuant to 

ls~ctio1, 16] are liesignared as a public benefit corporation, 
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mutual benefit corporation, or religious corporation in 

accordance with the provisions of subsection (l). 

NEW SECTION. Section 174. Repealer. Sections 35-2-102 

th:ough 

~hrough 

thro~gh 

35-2-112, 

35-2-304, 

35-2-509, 

through 35-2-706, 

35-2-201 through 

35-2-401 through 

35-2-601 through 

35-2-711 through 

35-2-211, 

35-2-413, 

35-2-607, 

35-2-719, 

through 35-2-819, 35-2-901 through 35-2-903, 

35-2-1002, 35-2-1101 through 35-2-1106, and 

through 35-2-1203, MCA, are repealed. 

NEW SECTION. Section 175. Codification. i. l i 

35-2-301 

35-2-501 

35-2-701 

35-2-801 

35-2-1001, 

35-2-1201 

[Sections 

1 t~rough 168] are intended to be codified as an integral 

part of Title 35, and the provisions cf Tit~e 35 apply to 

[sec:ions 1 through 168]. 

t2) Section 35-2-101 is intended to be renumbered and 

coditied as an integral part of [sections 1 through 168]. 

~EW SECTION. Section 176. Coordination. If Bi 11 

Nci. [LC 7} is passed and approved and if it includes a 

section that repeals sections 35-~-302 and 35-1-303, then 

[section 152(2)(b) of this act] is amended LO read: 

''(b) a corporate name reserved or registered under 

[sec:ions 32 or 33] of [sections l through 1681 or [sections 

2 6 c r 27 of Bi 11 No • [ LC 7 I I . 

:\SW SECTION. Section 177. Saving clause. lJ.) ~xcept as 

pr~vided in subsection (2)~ the repeal of a statuce by [this 
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act] does not affect: 

(a) the operation of the statute or any action taken 

under it before its repeal; 

(b) any ratification, right, remedy, privilege, 

obligation, or liability acquired, accrued, or incurred 

under the statute before its repeal~ 

{c) any violation of the statute or any penalty, 

forfeiture, or punishment incurred because of the violation, 

before its repeal; 

td} any proceeding, reorganization, 

commenced under the statute before i.ts 

or dissolution 

repeal. The 

proceeding, reorganization, or dissolution may be completed 

in acco~dance with the statute as if it had not been 

repealed. 

(e) any meeting 

by written consent that 

of members or directors or any action 

is noticed or taken before its 

repeal as a result of a meeting of members or directors or 

action by wricten conse~t. 

(2) IE a penalty or punishment imposed for violation of 

a statute repealed by [this act) is reduced by (this a.ct], 

the penalty or punishment, if not already imposed, must be 

imposed in accordance with [this act]. 

NEW SECT ION. Section 178. Severabili ly. IE a part of 

lthis act] ~3 i!1valid, ~11 valid parts tl1at are ~everable 

fr::;m the invalid part remain in effect. If a. pa.rt of :this 
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act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 179. 

domestic corporations. (1) 

Application to 

[This act] applies 

existing 

to all 

6 domestic corporations in existence on January 1, 1992, that 

7 were incorporated under Title 35, chapter 2, or any 

8 predecessor statute. 

9 (2) [This act] applies to each domestic corporation in 

10 existence on January 1, 1992, that was incorporated under 

11 Title 35, chapter 3, upon the filing by the corporation of 

12 an irrevocable election with the secretary of state by 

13 January 1, 1992, electing to have all the provisions of 

14 [this act] applied to it or electing to have all the 

15 provisions of [this act] applied to it to the extent not 

16 inconsistent with the law then governing it. 

17 NEW SECTION. Section 180. Application to qualified 

18 foreign corporations. A foreign corporation authorized to 

19 transact business in this state on January 1, 1992, is 

20 subject to [this act] but is not required to obtain a new 

21 certificate of authority to transact ousiness under [this 

22 act]. 

23 NEW SECTION. Section 181. Termination. [Section 16(3) 

24 and section 173] terminate January 1 1 1996. 

25 NEW SECTION. Section 182. Effective date. [This act] 

-177-

1 is effective January 1, 1992. 
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APPROVED BY COMM. ON BUSINESS 
AND ECONOMIC DEVELOPK:NT 
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] 

HOUSE BILL NO. 741 

INTRODUCED BY CROMLEY, MAZUREK, J. RICE, MEASURE 

4 A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE 

5 

6 

7 

8 

9 

10 

11 

12 

NONPROFIT 

]3-17-211, 

35-2-102 

35-2-301 

35-2-501 

35-2-701 

35-2-801 

35-2-1001, 

CORPORATE LAH; AMENDING SECTIONS 15-1-101, 

35-6-104, AND 35-6-201, MCA; REPEALING SECTIONS 

THROUGH 35-2-112, ]5-2-201 THROUGH 35-2-211, 

THROUGH 35-2-304, 35-2-401 THROUGH 35-2-413, 

THROUGH ]5-2-509, 35-2-601 THROUGH 35-2-607, 

THROUGH 35-2-706, 35-2-711 THROUGH 35-2-719, 

THROUGH 35-2-819, 35-2-901 THROUGH 35-2-903, 

35-2-1002, 35-2-1101 THROUGH 35-2-1106, AND 

13 35-2-1201 THROUGH 35-2-1203, MCA; AND PROVIDING AN EFFECTIVE 

14 

15 

16 

17 

18 

19 

DATE, AN APPLICABILITY DATE, AND A TERMINATION DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it grants authority to the secretary of state to establish 

fees and mandate the use of forms. The fees established by 

20 the secretary of state must be commensurate with the cost of 

21 the service performed. The forms adopted should be based on 

22 forms recommended by this bill. 

23 

24 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

25 NEH SECTION. Section 1. Definitions. As used in 

~,.,,. ......... ,~, 

The only amendments on this bill 
are on page 8, line 1, page 8, 
line 2 and oage 162, lines 12 
and 17. These pages are attached. 
Please refer to white (introduced) 
for complete text. 
This bill will be reprinted on 
reference (salmon). 
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entitled to be cast for the election of directors at the 

time the determination of voting power is made. 

(b) The term excludes a vote that is contingent upon 

the happening of a condition or event that has not occurred 

at the time. 

(C) When a class is entitled to vote as a class for 

directors, the determination of voting power of the class 

must be based on the percentage of the number of directors 

the class is entitled to elect out of the total number of 

authorized directors. 

NEW SECTION. Section 2. Notice. ( 1) Notice under 

(sections l through 168] must be in writing unless oral 

notice is reasonable under the circumstances. 

(2) (a) Notice may be communicated in person; by 

telephone, telegraph, teletype, facsimile, or other form of 

wire or wireless communication; or by mail or private 

carciec. 

(b) If these forms of personal notice are 

impracticable, notice may be communicated by a newspaper of 

general circulation in the area where it is published or by 

radio, television, or other form of public broadcast 

communication. 

(3) Written notice by a domestic or foreign corporation 

to its members, if in a comprehensible form, 1s effective 

when mailed. if it is mailed postpaid and correctly addressed 

-7- HB 741 
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to the shftrehe+deri.s MEMBER'S address shown in the 

corporation's current record of shareho¼ders MEMBERS. 

(4) Written notice to a domestic or foreign corporation 

authorized to transact business in this state may be 

addressed to: 

la) its registered agent at its registered office; or 

(b) the corporation or its secretary at its principal 

office shown in its most recent annual report or, in the 

case of a foreign corporation that has not yet delivered an 

annual report, in its application for a certificate of 

authority. 

(5) Except as provided in subsections (3) and ( 4). 

written notice, if in a comprehensible form, is effective at 

the earliest of the following: 

(a) when received; 

(b) 5 days after its deposit in the United States mail, 

as evidenced by the postmark, if it is mailed postpaid and 

with correct postage; or 

(c) on the date shown on the return receipt, if 

sent by certified mail, return receipt requested, 

receipt is signed by or on behalf of the addressee. 

( 6) Oral notice is effective when communicated 

communicated in a comprehensible manner. 

I 7 l If (sections l through 168] prescribe 

requirements fo, particular circum.:itances, 

-B-
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members in an election to be held by the corporation; 

(b) used for any commercial purpose; or 

(C) sold to or purchased by any person. 

NEW SECTION. Section 166. Financial statements for 

aeabers. Upon the written request of any member of the 

corporation, the corporation shall mail to the member its 

most recent financial statements showing in reasonable 

detail its assets and liabilities and the results of the 

operations. 

NEW SECTION. Section 167. Report of indeanification to 

aeabers. If a corporation indemnifies or advances expenses 

to a director under [sections 102 through 105) in connection 

with a proceeding by or in the right of the corporation, the 

corporation shall report the indemnification or advance in 

writing to the members with or before the notice of the next 

meeting of members. 

NEW SECTION. Section 168. Annual ceport for seccetary 

of state. (1) Each domestic corporation and each foreign 

corporation authorized to transact business in this state 

shall deliver to the secretary of state, for filing, an 

annual report on a form prescribed and furnished by the 

secretary of state that sets forth: 

(a) the name of the corporation and the state or 

country under whose law it 1s incorporated; 

(b} the address of its registered office and the name 

-161- HB 741 
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of its registered agent at the office in this state: 

(c) the address of its principal office~ 

(d) the names and business or residence addresses of 

its directors and principal officers; 

(e) a brief description of the nature of its 

activities; and 

(f) whether or not it has members. 

( 2) The information in the annual report 

current on the date the annual report is executed on 

of the corporation. 

must be 

behalf 

(3} The first annual report must be delivered to the 

secretary of state between January 1 and April¼ 15 of the 

year following the calendar year in which a domestic 

corporation was incorporated or a foreign corporation was 

authorized to transact business. Subsequent annual reports 

must be delivered to the secretary of state between January 

1 and Apcil ¼ !..?_. 

{4) If an annual report does not contain the 

information required by this section, the secretary of state 

shall promptly notify the reporting domestic or foreign 

corporation in writing and return the report to it for 

correction. If the report is corrected to contain the 

information required by this section and delivered to the 

secretary of state within 30 days after the effective date 

of notice, it is considered to be timely filed. 

-162- HB 741 
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HOUSE BILL NO. 741 

INTRODUCED BY CROMLEY, MAZUREK, J. RICE, MEASURE 

4 A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE 

5 

6 

1 

8 

9 

10 

11 

12 

NONPROFIT 

]]-17-211, 

35-2-102 

35-2-301 

35-2-501 

35-2-701 

35-2-801 

35-2-1001, 

CORPORATE LAW; AMENDING SECTIONS 15-1-101, 

35-6-104, AND 35-6-201, MCA; REPEALING SECTIONS 

THROUGH 35-2-112, 35-2-201 THROUGH 35-2-211, 

THROUGH 35-2-304, 35-2-401 THROUGH 35-2-413, 

THROUGH 35-2-509, 35-2-601 THROUGH 35-2-607, 

THROUGH 35-2-706, 35-2-711 THROUGH 35-2-719, 

THROUGH 35-2-819, 35-2-901 THROUGH 35-2-903, 

35-2-1002. 35-2-1101 THROUGH 35-2-1106, AND 

13 35-2-1201 THROUGH 35-2-1203, MCA: AND PROVIDING AN EFFECTIVE 

14 

15 

16 

17 

18 

19 

DATE, AN APPLICABILITY DATE, AND A TERMINATION DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it grants authority to the secretary of state to establish 

fees and mandate the use of forms. The fees established by 

20 the secretary of state must be commensurate with the cost of 

21 the service performed. The forms adopted should be based on 

22 forms recommended by this bill. 

23 

24 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

25 NEW SECTION. Section 1. Definitions. As used tn 

~-............ ,._. 

The only amendments on this bill 
are on page 8, line l, page 8, 
line 2 and oage 162, lines 12 
and 17. These pages are attached. 
Please refer to white (introduced) 
for complete text. 
This bill will be reprinted on 
reference (salmon). 
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entitled to be cast for the election of directors at the 

tiae the determination of voting power is made. 

(b) The term excludes a vote that is contingent upon 

the happening of a condition or event that has not occurred 

at the time. 

(c) When a class is entitled to vote as a class for 

di rectors, the determination of voting power of the class 

must be based on the percentage of the number of directors 

the class is entitled to elect out of the total number of 

authorized directors. 

NEW SECTION. Section 2. Notice. (1) Notice under 

{sections l through 168) must be in writing unless oral 

notice is reasonable under the circumstances. 

(2) (a) Notice may be communicated in person: by 

telephone, telegraph, teletype, facsimile, or other form of 

wire or wireless communication; or by mail or private 

carrier. 

(bl If these forms of personal notice are 

impracticable, notice may be communicated by a newspaper of 

general circulation in the area where it is published or by 

radio. television, or other form of public broadcast 

communication. 

(3) Written notice by a domestic or foreign corporation 

to its members, if in a comprehensible form, is effective 

when mailed if it is mailed postpaid and correctly addressed 

-7- HB 741 
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to the !!l'llareho¼der.Ls MEMBER'S address shown in the 

corporation's current record of shareholders MEMBERS. 

(4} Written notice to a domestic or foreign corporation 

authorized to transact business in this state may be 

addressed to: 

(a) its registered agent at its registered office; or 

(b) the corporation or its secretary at its principal 

office shown in its most recent annual report or. in the 

case of a foreign corporation that has not yet delivered an 

annual report, 

authority~ 

in i.ts application for a certificate of 

(5) Except as provided in subsections {)) and (4), 

written notice, if in a comprehensible form. is effective at 

the earliest of the following: 

(a) when received; 

{b) 5 days after its deposit in the United States mail. 

as evidenced by the postmark, if it is mailed postpaid and 

with correct postage; or 

(c) on the date shown on the return receipt, if 

sent by certified mail, return receipt requested, 

receipt is signed by or on behalf of the addressee. 

( 6) Oral notice is effective when communicated 

communicated in a comprehensible manner. 

171 If {sections 1 through 168) prescribe 

requi.rements for particular circumstances, 
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■enbers in an election to be held by the corporation; 

(b) used for any commercial purpose; or 

(c) sold to or purchased by any person. 

NEll SECTION. Section 166. Financial stateaents for 

aeabers. Upon th.e writ ten request of any ·member of the 

corporation, the corporation shall mail to the member its 

most recent financial statements showing in reasonable 

detail its assets and liabilities and the results of the 

operations. 

NEW SECTION. Section 167. Report of indeanification to 

aeabers. If a corporation indemnifies or advances expenses 

to a director under {sections 102 through 105) in connection 

with a proceeding by or in the right of the corporation, the 

corporation shall report the indemnification or advance in 

writing to the members with or before the notice of the next 

meeting of members. 

NEW SECTION. Section 168. Annual report for secretary 

of state. (lJ Each domestic corporation and each foreign 

corporation authorized to transact business in this state 

shall deliver to the secretary of state, for filing, an 

annual report on a form prescribed and furnished by the 

secretary of state that sets forth: 

(a) the name of the corporation and the state or 

country under whose law it is incorporated; 

lb) the address of its registered office and the name 
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of its registered agent at the office in this state; 

(c) the address of its principal office; 

(d) the names and business or residence addresses of 

its directors and principal officers; 

(e) a brief description of the nature of its 

activities: and 

(f) whether or not it has members. 

(2) The information in the annual report must be 

current on the date the annual repoct is executed on behalf 

of the corporation. 

(3) The first annual report must be delivered to the 

secretary of state between January 1 and April t 15 of the 

year following the calendar year in which a domestic 

corporation was incorporated or a foreign corporation was 

authorized to transact business. Subsequent annual reports 

must be delivered to the secretary of state between January 

land April¼!..?_. 

(4) If an annual report does not contain the 

information required by this section, the secretary of state 

shall promptly notify the reporting domestic or foreign 

corporation in writing dnd return the report to it for 

correction. If the report is corrected to contain the 

information required by this section and delivered to the 

secretary of state within JO days after the effective date 

of notice, it is considered to be timely filed. 
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HBO741, as introduced. 

QESCRIPTION Of PROPOSED LEGISLATION: 

The bill would generally revise nonprofit corporate law. 

A,filiIJMPTIONS: 

1. The bill does not alter the current filing fees for non-profit corporations. 
2. Forms prescribed by the Secretary of State are part of the executive budget recommendation for the Secretary of State's 

Office. 

FISCAL IMPACT: 

None. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 

None. 

--Ft 
OD SUNDSTED·, DATE 

Office of Budget and Program Planning 
Fiscal Note for HBO741. as introduced J/6 '1'1/ 
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HOUSE BILL NO. 741 

INTRODUCED BY CROMLEY, MAZUREK, J. RICE, MEASURE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE 

NONPROFIT CORPORATE LAW; AMENDING SECTIONS 15-1-101, 

33-17-211, 35-6-104, AND 35-6-201, MCA; REPEALING SECTIONS 

35-2-102 THROUGH 35-2-112, 35-2-201 THROUGH 35-2-211, 

35-2-301 THROUGH 35-2-304, 35-2-401 THROUGH 35-2-413, 

35-2-501 THROUGH 35-2-509, 35-2-601 THROUGH 35-2-607, 

35-2-701 THROUGH 35-2-706, 35-2-711 THROUGH 35-2-719, 

35-2-801 THROUGH 35-2-819, 35-2-901 THROUGH 35-2-903, 

35-2-1001, 35-2-1002, 35-2-1101 THROUGH 35-2-1106, AND 

35-2-1201 THROUGH 35-2-1203, MCA; AND PROVIDING AN EFFECTIVE 

DATE, AN APPLICABILITY DATE, AND A TERMINATION DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it grants authority to the secretary of state to establish 

fees and mandate the use of forms. The fees established by 

the secretary of state must be commensurate with the cost of 

the service performed. The forms adopted should be based on 

forms recommended by this bill. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. As used in 
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(sections 1 through 168], the following definitions apply: 

(1) "Approved by the members 11 means approved 

ratified by the affirmative vote: 

and 

(a) of a majority of the votes represented and voting: 

(i) at a meeting at which a quorum is present and the 

affirmative votes constitute a majority of the required 

quorum; 

(ii) by a written ballot or written consent in 

conformity with [sections 1 through 168): or 

(iii) by the affirmative vote, written ballot, 

written consent of the majority; and 

or 

(b) that includes the votes of all the members of any 

class, unit, or grouping that may be required by the 

articles, bylaws, or [sections l through 168] for any 

specified member action. 

(2) "Articles of incorporation" or "articles" include 

amended and restated articles of incorporation and articles 

of merger. 

(3) "Board" or "board of directors" means the board of 

directors except that a person or group of persons are not 

the board of directors because of powers delegated to that 

person or group pursuant to (section 75). 

(4) "Bylaws" means the code, codes, or rules, other 

than the articles, adopted pursuant to [sections l through 

168] for the regulation or management of the affairs of the 
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corporation, regardless of the name or names by which the 

code, codes, or rules are designated. 

the 

(5) "Class" 

same rights 

refers to a group of memberships that have 

with respect to voting, dissolution, 

redemption and transfer. For the purpose of this section, 

rights must be considered the same if they are determined by 

a formula applied uniformly. 

(6) 11 Corporation" means a public benefit corporation, 

mutual benefit corporation, or religious corporation. 

( 7) 0 Delegates" means those persons elected or 

appointed to vote in a representative assembly for the 

election of a director or directors or on other matters. 

(8) "Deliver 0 includes mail. 

(9) "Directors" means individuals: 

(a) designated in the articles or bylaws or elected by 

the incorporators and their successors; and 

(b) elected or appointed by any other name or title to 

act as members of the board. 

(10) ''Distribution'' means the payment of a dividend or 

any part of the income or profit of a corporation to its 

members, directors, or officers. 

(11) 11 Domestic corporation" means a corporation. 

(12) "Effective date of notice" has the meaning provided 

in [section 2(5)]. 

(13) "Employee 11 does not include an officer or director 
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(14) "EntityM includes: 

(a) 

(b) 

a corporation and foreign corporation: 

a business corporation and foreign 

corporation; 

HB 0741/02 

business 

(c) a profit and nonprofit unincorporated association; 

(d) a corporation sole; 

te) a business trust, an estate, a partnership, a 

trust, and two or more persons having a joint or common 

economic interest; and 

( f) a state, the United States, and a foreign 

government. 

{15) "File", "filed", or 11 filing' 1 means filed in the 

office of the secretary of state. 

(16) "Foreign corporation,. means a corporation that is 

organized under a law other than the law of this state and 

that would be a nonprofit corporation if formed under the 

laws of this state. 

(17) nGovernmental subdivision" includes an authority, 

county, district, and municipality. 

(18} 11 Includes" denotes a partial definition. 

(19} "Individual 0 includes the estate of an incompetent 

individual. 

(20) "Means" denotes a complete definition. 

(21) (a) "Member" means, without regard to what a person 
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is called in the articles or bylaws, a person or persons 

who, on more than one occasion and pursuant to a provision 

of a corporation's articles or bylaws, have the right to 

vote for the election of a director or directors. 

(b) A person is not a member by virtue of any of the 

following: 

(i) any rights the person has as a delegate; 

(ii) any rights the person has to designate a director 

or directors; or 

(iii) any rights the person has as a director. 

(22) "Membershipu refers to the rights and obligations a 

member or members have pursuant to a corporation's articles, 

bylaws, and [sections l through 168]. 

(23) "Mutual benefit corporation" means a domestic 

corporation designated as a mutual benefit corporation. 

(24) 11 Notice 11 means that teem as described in [section 

2 l. 

(25) "Person" includes any individual or entity. 

(26) "Principal office" means the office, in the state 

or out of the state, that is designated in the annual report 

filed pursuant to [section 168} as the place where the 

principal office of a domestic or foreign corporation is 

located. 

(27) ''Proceeding" includes a civil suit and a criminal, 

administrativet and investigatory action. 
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t 28 J "Public benefit corporation" means a domestic 

corporation designated as a public benefit corporation. 

(29) "Record date" means the date established under 

[sections 39 through 74] on which a corporation determines 

the identity of its members foe the purposes of (sections 1 

through 168]. 

(30) "Religious corporation" means a domestic 

corporation designated as a religious corporation. 

(31} "Secretary" means the corporate officer to whom the 

board of directors has delegated responsibility under 

(section 95(2)] for custody of the minutes of the directors' 

and members• meetings and for authenticating the records of 

the corporation. 

(32) "State", when referring to a part of the United 

States, includes: 

(a} a state and commonwealth and their agencies and 

governmental subdivisions; and 

(b) a territory and insular possession, their agencies, 

and governmental subdivisions of the United States. 

(33) "United States" includes a district, an authority, 

a bueeau, a commission, a department, and any other agency 

of the United States. 

(34) ''Vote'' includes authorization by written ballot and 

written consent. 

(35) (a) "Voting power" means the total number of votes 
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entitled to be cast for the election of directors at the 

time the determination of voting power is made, 

(b) The term excludes a vote that is contingent upon 

the happening of a condition or event that has not occurred 

at the time. 

{c) When a class is entitled to vote as a class for 

directors, the determination of voting power of the class 

must be based on the percentage of the number of directors 

the class is entitled to elect out of the total number of 

authorized directors. 

NEW SECTION. Section 2. llotice. (1) Notice under 

(sections l through 168} must be in writing unless oral 

notice is reasonable under the circumstances. 

(2) (a) Notice may be communicated in person; by 

telephoner telegraph, teletype, facsimile, or other form of 

wire or wireless communication; or by mail or private 

carrier. 

(b) If these forms of personal notice are 

impracticable, notice may be communicated by a newspaper of 

general circulation in the area where it is published or by 

radio, television, or other form of public broadcast 

communication. 

(3) Written notice by a domestic or foreign corporation 

to its members, if in a comprehensible form, 1s effective 

when mailed if it is mailed postpaid and correctly addressed 
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to the si'tarerl:e¼e.erJ..s MEMBER'S address shown in the 

corporation's current record of sftarehe¼ders MEMBERS. 

(4) Written notice to a domestic or foreign corporation 

authorized to transact business in this state may be 

addressed to: 

{a) its registered agent at its registered office: or 

(b} the corporation or its secretary at its principal 

office shown in its most recent annual report or, in the 

case of a foreign corporation that has not yet delivered an 

annual report, in its application for a certificate of 

authority. 

(5) Except as provided in subsections (3) and {4}, 

written notice, if in a comprehensible form, is effective at 

the earliest of the following: 

{a} when received; 

{b) 5 days after its deposit in the United States mail, 

as evidenced by the postmark, if it is mailed postpaid and 

with correct postage; or 

(c) on the date shown on the return receipt, if it is 

sent by certified mail, return receipt requested, and the 

receipt is signed by or on behalf of the addressee. 

(6) Oral notice is effective when communicated if it is 

communicated in a comprehensible manner. 

(7) If [sections 1 through 168] prescribe notice 

requirements for particular circumstances, those 
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requirements govern. If the articles of incorporation or 

bylaws prescribe notice requirements that are consistent 

with this section or other provisions of [sections l through 

1681, those requirements govern. 

NEW SECTION. Section 3. Reservation of power to amend 

or repeal. The legislature has power to amend or repeal all 

or part of {sections 1 through 168] at any time, and all 

domestic and foreign corporations subject to [sections 1 

through 168) are governed by the amendment or repeal. 

NEW SECTION. Section 4. Filing requirements. All of 

the following requirements must be met before a document is 

entitled to be filed under this section by the secretary of 

state: 

(l) A document that is required or permitted by 

[sections l through 168] to be filed in the office of the 

secretary of state must satisfy the requirements of this 

section and of any other section that adds to or varies 

these requicements. 

(2) The document must contain the information required 

by [sections 1 through 168]. It may contain other 

information as well. 

(3) The document must be typewcitten or printed. 

(4) The document must be in the English language. 

However, a corporate name need not be in English if it is 

written in English letters or Arabic or Roman numerals. The 
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certificate of existence required of foreign corporations 

need not be in English if it is accompanied by a reasonably 

authenticated English translation. 

(5) The document must be executed: 

(a) by the presiding officer of its board of directors, 

its president, or another of its officers: 

(b) if directors have not been selected or the 

corporation has not been formed, by an incorporator; or 

{c) if the corporation is in the hands of a receiver, 

trustee, 

fiduciary. 

or other court-appointed fiduciary, by that 

(6) The person executing the document shall sign it and 

state beneath or opposite the signature his name and the 

capacity in which the person signs. The document may but 

need not contain the corporate seal, an attestation by the 

secretary or an assistant secretary, or an acknowledgment, 

verification, or proof. 

(7) The document must be in or on the prescribed form 

if the secretary of state has prescribed a mandatory form 

for a document under [section 6]. 

(8) The document must be delivered to the office of the 

secretary of state for filing and must be accompanied by: 

(a) one copy, except as provided in [sections 36 and 

155); 

(b) the correct filing fee; and 
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{c) any franchise tax, license fee, or penalty required 

by [sections 1 through 168], rules promulgated under 

[sections 1 through 168], or other law. 

NEW SECTION. Section 5. Facsimile filing. ( 1) 

secretary of state shall treat a 

document that is required or permitted 

facsimile copy 

to be filed 

The 

of a 

under 

[sections 4 through 14] and the signatures on the facsimile 

copy in the same manner as an original for purposes of 

[sections 4 through 14] provided that the secretary of state 

receives the original document within 5 working days of the 

receipt of the facsimile copy. If all other requirements are 

met, the date of filing relates back to the date of receipt 

of the facsimile copy. 

(2) A facsimile copy is entitled to be filed under this 

section if it is: 

(a) produced by a method of transmission of images in 

which the image is scanned at the transmitter: and 

(b) legible and the same size as the original. 

(3) During the 5-day period referred to in subsection 

(1), the recorded facsimile copy constitutes constructive 

notice for all purposes of the original document. 

(4) If the original document is not received within 5 

working days of receipt of the facsimile copy as provided in 

subsection (1), the filing of the facsimile copy is void. 

(5) A person who files a false document by facsimile 
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copy is liable to an aggrieved party for three times the 

amount of damages resulting from the filing of the false 

document. 

NEW SECTION. Section 6. Forms. (1) The secretary of 

state may by rule prescribe and furnish on request forms or 

computer formats for: 

(a) an application for a certificate of existence; 

(b) a foreign corporation's application for a 

certificate of authority to transact business in this state; 

(c) a foreign corporation's application for a 

certificate of withdrawal; 

(d) the annual report; and 

(e) other documents required or permitted to be filed 

by [sections l through 168]. 

(2) If the secretary of state so requires, use of any 

of the forms or formats listed in subsection (1) is 

mandatory. 

(3) The secretary of state may by rule prescribe and 

furnish on request forms or computer formats for other 

documents required or permitted to be filed by [sections l 

through 168], but their use is not mandatory. 

NEW SECTION. Section 7. Fees for filing, copying, and 

services. (1) The secretary of state shall establish by rule 

fees for filing documents and issuing certificates as 

required by [sections l through 168]. 
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(2) The secretary of state shall by rule establish fees 

for copying documents, priority handling, transmitting, or 

filing facsimile copies and for providing computer-generated 

information. 

(3) The fees presented under this section must be 

reasonably related to the costs of processing the documents 

and preparing and providing the services. The secretary of 

state shall maintain records sufficient to support the fees 

established under this section. 

NEW SECTION. Section 8. Effective date of docwaent. 

(1) Except as provided in subsection (2), a document is 

effective: 

(a) at the time of filing on the date it is filed, as 

evidenced by the secretary of state's endorsement on the 

original document; or 

(b) at the time specified in the document as its 

effective time on the date it is filed. 

(2) A document may specify a delayed effective time and 

date, and if it does so the document becomes effective at 

the time and date specified. If a delayed effective date but 

no time is specified, the document is effective at the close 

of business on that date. A delayed effective date for a 

document may not be later than 90 days after the date it is 

filed. 

NEW SECTION. Section 9. Correcting filed document. (1) 
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A domestic or foreign corporation may correct a 

filed by the secretary of state if the document: 

(a) 

(b) 

contains an incorrect statement; or 

was defectively executed, attested, 

verified, or acknowledged. 

(2) A document is corrected: 

(a) by preparing articles of correction that: 

document 

sealed, 

(i) describe the document, including its filing date, 

or have attached a copy of the document; 

{ii) specify the incorrect statement and the reason it 

is incorrect or the manner in which the execution was 

defective; and 

(iii) correct the incorrect statement or 

execution; and 

defective 

(b) by delivering the articles of correction to the 

secretary of state. 

{3) Articles of correction are effective on the 

effective date of the document they correct except as to 

persons relying on the uncorrected document and adversely 

affected by the correction. As to those persons, articles of 

correction are effective when filed. 

NEW SECTION. Section 10. Filing duty of secretary of 

state. (l} If a document delivered to the office of the 

secretary of state for filing satisfies the applicable 

requirements of {sections 4 and SJ, the secretary of state 

-14- HB 741 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

HB 0741/02 

shall file it. 

(2} The secretary of state shall file a document by 

stamping or otherwise endorsing "Filed",, together with the 

secretary of state's name, official title, and the date and 

the time of receipt, on the original, the copy of the 

document, and the receipt for the filing fee. Except as 

provided in {sections 37 and 156], after filing a document, 

the secretary of state shall deliver the document copy to 

the domestic or foreign corporation or its representative, 

together with the filing fee receipt or acknowledgment of 

receipt if no fee is required. 

(3) Upon refusing to file a document, the secretary of 

state shall return it to the domestic or foreign corporation 

or its representative within 10 days after the document was 

delivered, together with a brief written explanation of the 

reason or reasons for the refusal. 

(4) The secretary of state's duty concerning the 

documents under this section is ministerial. Filing or 

refusal to file a document does not: 

(a) affect the validity or invalidity of the document 

in whole or in part; 

(b) relate to the correctness or incorrectness of 

information contained in the document; or 

(c) create a presumption that the document is valid or 

invalid or that information contained in the document is 
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correct or incorrect. 

NEW SECTION. Section 11. Appeal froa secretary of 

state's refusal to file document. (1) If the secretary of 

state refuses to file a document delivered for filing to the 

secretary of state's office, the domestic or foreign 

corporation may appeal the refusal to the district court for 

the first judicial district. The appeal is commenced by 

petitioning the court to compel the filing of the document 

and by attaching to the petition the document and the 

secretary of state's explanation of the refusal to file. 

(2) The court may summarily order the secretary of 

state to file the document or take other action the court 

considers appropriate~ 

(3) The court's final decision may be appealed as in 

other civil proceedings. 

NEW SECTION. 

filed document. 

Section 12. Evidentiary effect of copy of 

A certificate attached to a copy of a 

document, bearing the secretary of state's signature, which 

may be in facsimile, and the seal of this state, is 

conclusive evidence that the original document is on file 

with the secretary of state. 

NEW SECTION. Section 13. Certificate of existence. (1) 

A person may apply to the secretary of state to furnish a 

certificate of existence for a 

corporation. 
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(2) The certificate of existence must set forth: 

(a) the domestic corporation's corporate name or the 

foreign corporation"s corporate name used in this state; 

(b) (i) that the domestic corporation is incorporated 

under the laws of this state, the date of its incorporation, 

and the period of its duration if less than perpetual: or 

(ii} that the foreign corporation is authorized to 

transact business in this state; 

(c) that all fees, taxes, and penalties owed to this 

state have been paid, if: 

(i) payment is reflected in the records of the 

secretary of state; and 

(ii) nonpayment affects the good standing of the 

domestic or foreign corporation; 

(d) that its most recent an~ual report required by 

[section 168] has been delivered to the secretary of state; 

{e) that articles of dissolution have not been filed; 

and 

(f) other facts of record in the office of the 

secretary of state that may be requested by the applicant. 

(3) Subject to any qualification stated in the 

22 certificate, a certificate of existence issued by the 

23 

24 

25 

secretary of state may be relied upon as conclusive evidence 

that the domestic or foreign corporation is in good standing 

in this state. 
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NEW SECTION. Section 14. Penalty for signing false 

documents. (1) The execution of any document that must be 

filed with the secretary of state under [sections 4 through 

14) constitutes an affirmation, under the penalties of false 

swearing, by each person executing the document that the 

facts stated in the document are true. 

(2) The secretary of state shall provide for the 

printing of a warning to this effect on each form prescribed 

by the secretary of state under {sections l through 168]. 

NEW SECTION. Section 15. Secretary of state -- povers 

rulemaking. (1) The secretary of state has the power 

reasonably necessary to perform the duties required of the 

secretary of state 1 s office by {sections l through 168]. 

(2) The secretary of state may adopt rules to perform 

the duties required of the secretary of state under 

[sections l through 168], including establishing necessary 

fees. 

NEW SECTION. Section 16. Designation of status of 

nonprofit corporations~ (1) A domestic corporation must be 

designated as either a public benefit, mutual benefit, or 

religious corporation. The specific designation of a 

22 corporation is as follows: 

23 

2-l 

25 

{a) A corporation designated by its articles of 

incorporation as a public benefit corporation, a mutual 

benefit corporation, or a religious corporation is the type 
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of corporation designated by its articles of incorporation. 

{b) A corporation that is not designated by its 

articles of incorporation as a public benefit corporation, a 

mutual benefit corporation, or religious corporation is the 

type of corporation designated in the annual report filed in 

1995. 

t2) A foreign corporation must be designated as either 

a foreign public benefit, foreign mutual benefit, or foreign 

religious corporation. The specific designation of a 

corporation is as follows: 

(a) A foreign corporation designated by its articles of 

incorporation as a public benefit corporation, mutual 

benefit corporation, or religious corporation is the type of 

foreign corporation designated by its articles of 

incorporation. 

(b) A foreign corporation not designated as provided in 

subsection (2)(a), but designated in its application for a 

certificate of authority, or any amendments of the 

application, as a public benefit corporation, mutual benefit 

corporation, or religious corporation is the type of foreign 

corporation it designated in its application for a 

certificate of authority. 

(c) A foreign corporation not designated as provided in 

subsection {2)(a) or (2)(b) is the type of corporation it 

designated in the annual report filed in 1995. 
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(3) A domestic or foreign corporation not designated as 

provided in subsections (1) and (2) must be designated 

pursuant to [section 173]. 

NEW SECTION. Section 17. Private foundations .. ( l} 

Except as otherwise determined by a court of competent 

jurisdiction, a corporation that is a private foundation as 

defined in section 509(a) of the Internal Revenue Code of 

1986: 

(a) shall distribute amounts for each taxable year at a 

time and in a manner as not to subject the corporation to 

tax under section 4942 of the Internal Revenue Code; 

(b) may not engage in any act of self-dealing as 

defined in section 494l(d) of the Internal Revenue Code; 

(c) may not retain any excess business holdings 

defined in section 4943(c) of the Internal Revenue Code: 

(d} may not make any taxable investments 

as 

or 

expenditures as provided in sections 4944 and 4945 of the 

Internal Revenue Code; and 

(e) may not make any taxable expenditures as defined in 

section 4945(d) of the Internal Revenue Code. 

(2) All references in this section to sections of the 

Internal Revenue Code are to sections of the Internal 

Revenue Code of 1986, as amended from time to time, or to 

corresponding provisions of subsequent internal revenue laws 

of the United States. 

-20- HB 741 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0741/02 

NEW SECTION. Section 18. Judicial relief. ( 1) If for 

any reason it is impractical or impossible for a corporation 

to call or conduct a meeting of its members, delegates, or 

directors or to otherwise obtain their consent, in the 

manner prescribed by its articles, bylaws, or [sections 1 

through 168}, then upon petition of a director, officer, 

delegate, member, or the attorney general, the state 

district court for the judicial district in which the 

registered office is located may order that a meeting be 

called or that a written ballot or other form of obtaining 

the vote of members, delegates, or directors be authorized, 

in the manner the court finds fair and equitable under the 

circumstances. 

(2) In an order issued pursuant to this section, the 

court shall provide for a method of notice reasonably 

designed to give actual notice to all persons who would be 

entitled to notice of a meeting held pursuant to the 

articles, bylaws, and [sections 1 through 168], whether or 

not the method results in actual notice to all persons 

entitled to notice or conforms to the notice requirements 

that would otherwise apply. In a proceeding under this 

section, the court may determine who the members 

directors are. 

or 

(3) The order issued pursuant to this section may 

dispense with any requirement relating to the holding of or 
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voting at meetings or obtaining votes, including any 

requirement as to quorums or as to the number or percentage 

of votes needed for approval, that would otherwise be 

imposed by the articles, bylaws, or [sections 1 through 

16B). 

(4) Whenever practical, an order issued pursuant to 

this section must limit the subject matter of meetings or 

other forms of consent authorized to approve items, 

including amendments 

resolution of which 

to the articles or bylaws, the 

will or may enable the corporation to 

continue managing its affairs without further resort to this 

section. However, an order under this section may also 

authorize the obtaining of votes and approvals necessary for 

dissolution, merger, or sale of assets. 

(5) A meeting or other method of obtaining the vote of 

members, delegates, or directors that is conducted pursuant 

to an order issued under this section and that complies with 

all the provisions of the order is for all purposes a valid 

meeting or vote, and has the same force and effect as if it 

complied with every requirement imposed by the articles, 

bylaws, and [sections l through 168}. 

NEW SECTION. Section 19. Attorney general. (1) Notice 

must be given to the attorney general of the commencement of 

any proceeding thdt [sections l through 168] authorizes the 

attorney general to bring but that has been commenced by 

-22- HB 741 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0741/02 

another person. 

(2) Whenever a provision of [sections 1 through 168] 

requires that notice be given to the attorney general before 

or after commencing a proceeding or permits the attorney 

general to commence a proceeding if no proceeding has been 

commenced, the attorney general may take appropriate action 

including but not limited to seeking injunctive relief. If a 

proceeding has been commenced by a person other than the 

attorney general, the attorney general may intervene, as of 

right, in the proceeding. 

NEW SECTION. Section 20. Religious corporations 

constitutional protections. If the religious doctrine 

governing the affairs of a religious corporation is 

inconsistent with the provisions of [sections l through 168) 

on the same subject, the religious doctrine controls to the 

extent required by the United States or the Montana 

constitutions. 

NEW SECTION. Section 21. Incorporators. One or more 

persons may act as the incorporator or incorporators of a 

corporation by delivering articles of incorporation to the 

secretary of state for filing. 

NEW SECTION. Section 22. Articles of incorporation. 

11) The articles of incorporation must set forth: 

(a) a corporate name for the corporation that satisfies 

the requirements of [section 31]; 
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(b) a statement that: 

(i) the corporation is a public benefit corporation; 

(ii) the corporation is a mutual benefit corporation; or 

(iii) the corporation is a religious corporation: 

(c) (i) the street address of the corporation's initial 

registered office and, if different, the mailing address; 

and 

(ii) the name of its initial registered agent at that 

off ice: 

(d) the name and address of each inc_orporator: 

(e) whether or not the corporation will have members: 

and 

(f) provisions consistent with law regarding the 

distribution of assets on dissolution. 

(2) The articles of incorporation may set forth: 

(a) the purpose or purposes for which the corporation 

is organized, which may be, either alone or in combination 

with other purposes, the transaction of any lawful activity; 

(b) the names and addresses of the individuals who are 

to serve as the initial directors: 

(c) provisions consistent with law regarding: 

(i) managing and regulating the affairs of the 

corporation: 

(ii) defining, limiting, and regulating the powers of 

the corporation, its board of directors, its members, or any 
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class of members; and 

(iii) the characteristics, qualifications, rights, 

limitations, and obligations attaching to each or any class 

of members: 

(d) any provision that under [sections l through 168) 

is required or permitted to be set forth in the bylaws; and 

(e} provisions eliminating or limiting the personal 

liability of a director to the corporation or members of the 

corporation for monetary damages for breach of a director"s 

duties to the corporation and its members, provided that the 

provision may not eliminate or limit the liability of a 

director: 

(i) for a breach of the director's duty of loyalty to 

the corporation or its members; 

(ii) for acts or omissions 

involve intentional misconduct or 

law; 

not in good faith or that 

a knowing violation of 

(iii) for a transaction from which a director derived an 

improper personal economic benefit; or 

(iv) under (sections 92 through 94). 

()) A provision referred to in subsection (2)(e) may 

not eliminate or limit the liability of a director for any 

act or omission occurring prior to the date when the 

provision becomes effective. 

(4) Each incorporator and director named in the 
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articles shall sign the articles. 

(5) The articles of incorporation need not set forth 

any of the corporate powers enumerated in (sections l 

through 168]. 

NEW SECTION. Section 23. Incorporation. { 1 J Unless a 

delayed effective date is specified, the corporate existence 

begins when the articles of incorporation are filed by the 

secretary of state. 

(2) The secretary of state's filing of the articles of 

incorporation is conclusive proof that the incorporators 

have satisfied all conditions precedent to incorporation 

except in a proceeding by the state to cancel or revoke the 

incorporation or involuntarily dissolve the corporation. 

NEW SECTION. Section 24. Liability for 

preincorporation transactions. A person who purports to act 

as or on behalf of a corporation but who 

was no incocporation under [sections 

jointly and severally liable for all 

while so acting. 

knows that there 

l through 168) is 

liabilities created 

NEW SECTION. Section 25. Organization of corporation. 

(1) After incorporation: 

(a) if initial directors are named in the articles of 

incorporation, the initial directors shall hold an 

organizational meeting, at the call of a majority of the 

directors, to complete the organization of the corporation 
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by appointing officers, adopting bylaws, and carrying on any 

other business brought before the meeting: or 

(b) if initial directors are not named in the articles, 

the incorporator or incorporators shall hold an 

organizational meeting at the call of a majority of the 

incorporators: 

{i) to elect directors and complete the organization of 

the corporation; or 

(ii) to elect a board of directors who shall complete 

the organization of the corporation. 

(2) Action required or permitted by [sections 1 through 

168) to be taken by incorporators at an organizational 

meeting may be taken without a meeting if the action taken 

is evidenced by one or more written consents describing the 

action taken and signed by each incorporator. 

(3) An organizational meeting may be held in the state 

or out of the state in accordance with [section 85). 

NEW SECTION. Section 26. Bylaws. (1) The incorporators 

or board of directors of a corporation shall adopt bylaws 

for the corporation. 

(2) The bylaws may contain any provision for regulating 

and managing the affairs of the corporation consistent with 

law or the articles of incorporation. 

NEW SECTION. Section 27. Emergency bylaws and powers. 

(l) Unless the articles provide otherwise, the directors of 
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a corporation may adopt, amend, or repeal bylaws to be 

effective only in an emergency as defined in subsection (4). 

The emergency bylaws, which are subject to amendment or 

repeal by the members, may provide special procedures 

necessary for managing the corporation during the emergency, 

including: 

(a) how to call a meeting of the board; 

(b) quorum requirements for the meeting; and 

{c) designation of additional or substitute directors. 

(2) All provisions of the regular bylaws consistent 

with the emergency bylaws remain in effect during the 

emergency. The emergency bylaws are not in effect after the 

emergency ends. 

{3) Corporate action taken in good faith in accordance 

with the emergency bylaws: 

(a) binds the corporation; and 

(b) may not be used to impose liability on a corporate 

director, officer, employee, or agent. 

(4) For purposes of this section, an emergency exists 

if a quorum of the corporation's directors cannot readily be 

assembled because of some catastrophic event. 

NEW SECTION. Section 28. Purposes. (1) A corporation 

incorporated under [sections 1 through 168] has the purpose 

of engaging in any lawful activity unless a more limited 

purpose is set forth in the articles of incorporation. 
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(2) A corporation engaging in an activity that is 

subject to regulation under another statute of this state 

may incorporate under [sections l through 168] only if the 

incorporation under [sections l through 1681 is not 

prohibited by the other statute. The corporation is subject 

to all limitations of the other statute. 

NEW SECTION. Section 29. General powers. ( 1) Unless 

its articles of incorporation 

corporation has perpetual duration 

provide otherwise, a 

and succession in its 

corporate name and has the same powers as an individual to 

do all things necessary or convenient to carry out its 

affairs including, without limitation, power: 

(a) to sue and be sued, complain, and defend in its 

corporate name; 

(b) to have a corporate seal, which may be altered at 

will, and to use it or a facsimile of the seal by 

impressing, affixing, or in any other manner reproducing it: 

(c) to make and amend bylaws, consistent with its 

articles of incorporation or with the laws of this state, 

for regulating and managing the affairs of the corporation; 

(d) to purchase, receive, lease, or otherwise acquire 

and to own, hold, improve, use, and otherwise deal with real 

or personal property or any legal or equitable interest in 

property, wherever located; 

(e} to sell, convey, mortgage, pledge, lease, exchange, 
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and otherwise dispose of all or any part of its property; 

(f) to purchase, receive, subscribe for, or otherwise 

acquire any other entity; to own, hold, vote, use, sell, 

mortgage, lend, pledge, or otherwise dispose of any other 

entity; and to deal in and with shares or other interests in 

or obligations of any other entity; 

(g) to make contracts and guaranties: to incur 

liabilities; to borrow money; to issue notes, bonds, and 

other obligations; and to secure any of its obligations by 

mortgage or pledge of any of its property, franchises, or 

income; 

(h) to lend money, invest and reinvest its funds, and 

receive and hold real and personal property as security for 

repayment, except as limited by [section 93]; 

(i) to be a promoter, partner, member, associate, or 

manager of any partnership, joint venture, trust, or other 

entity: 

{j) to conduct its activities, locate offices, and 

exercise the powers granted by (sections l through 168] in 

the state or out of the state; 

(k) to elect or appoint directors, officers, employees, 

and agents of the corporation; to define their duties; and 

to fix their compensation; 

11 J to pay pensions and establish pension plans, 

pension trusts, and other benefit and incentive plans for 
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any or all of its current or former directors, officers, 

employees, and agentsi 

(m) to make donations consistent with law for the 

public welfare or for charitable, religious, scientific, or 

educational purposes and for other purposes that further the 

corporate interest; 

(n) to impose dues, assessments, admission, and 

transfer fees upon its members: 

(O) to establish conditions for admission of members, 

admit members, and issue memberships; 

(p) to carry on a business; or 

(q) to do all things necessary or convenient consistent 

with law to further the activities and affairs of the 

corporation. 

(2) A corporation may not have or issue shares of 

stock. 

NEW SECTION. Section 30. Ultra vires. (1) Except as 

provided in subsection (2), the validity of corporate action 

may not be challenged on the ground that the corporation 

lacks or lacked power to act. 

(2) A corporation's power to act may be challenged in a 

proceeding against the corporation to enjoin an act when a 

third party has not acquired rights. The proceeding may be 

brought by the attorney general, by a director, or by a 

member or members in a derivative proceeding. 
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( 3) (a) A corporation's power to act may be challenged 

in a proceeding against an incumbent or former director, 

officer, employee, or agent of the corporation. 

(b) The proceeding may be brought: 

(i) by a director; 

I ii) by 

through a 

the corporation, 

receiver, a 

representative; or 

directly, 

trustee, 

derivatively, or 

or other legal 

(iii) in the case of a public benefit corporation, by 

the attorney general. 

NEW SECTION. Section 31. Corporate name. ( l) A 

corporate name may not contain language stating or implying 

that the corporation is organized for a purpose other than 

that permitted by [section 28] and its articles of 

incorporation. 

(2) Except as authorized by subsections (3) and (4), a 

corporate name must be distinguishable in the records of the 

secretary of state from: 

(a) the corporate name of a nonprofit or business 

corporation incorporated or authorized to do business in 

this state; 

(b) a corporate name reserved or registered under 

[sections 32 or 33) or Title 35, chapter l: 

(c) the fictitious name of a foreign business or 

nonprofit corporation authorized to transact business in 
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this state because its real name is unavailable; 

(d) the corporate name of a domestic business or 

nonprofit corporation that has been dissolved, but only 

distinguishable for a period of 120 days after the effective 

date of the dissolution; or 

(e) any assumed business name, limited partnership 

name, trademark, or service mark registered or reserved with 

the secretary of state. 

(3) A corporation may apply to the secretary of state 

for authorization to use a name that is not distinguishable 

in the secretary of state's records from one or more of the 

names described in subsection (2). The secretary of state 

shall authorize use of the name applied for if: 

(a) the other corporation consents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguishable in the records of the secretary of state 

from the name of the applying corporation; or 

(b) the applicant delivers to the secretary of state a 

certified copy of a final judgment of a court of competent 

jurisdiction establishing the applicant's right to use the 

name applied for in this state. 

(4) A corporation may use the name, including the 

fictitious name, of another domestic or foreign business or 

nonprofit corporation that is used in this state if the 
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other corporation is incorporated or authorized to do 

business in this state and the proposed user corporation: 

(a) has merged with the other corporation: 

(b) has been formed by reorganization of the other 

corporation; or 

(c) has acquired all or substantially all of the 

assets, including the corporate name, of the other 

corporation. 

(5} {Sections 1 through 168) do not control the use of 

fictitious names. 

NEW SECTION. Section 32. Reserved naae. (1) A person 

may reserve the exclusive use of a corporate name, including 

a fictitious name for a foreign corporation whose corporate 

name is not available, by delivering an application to the 

secretary of state for filing. Upon finding that the 

corporate name applied for is available, the secretary of 

state shall reserve the name for the applicant's exclusive 

use for a nonrenewable 120-day period. 

(2) The owner of a reserved corporate name may transfer 

the reservation to another person by delivering to the 

secretary of state a signed notice of the transfer that 

states the name and address of the transferee. 

NEW SECTION, Section 33. Registered name of foreign 

corporation. (ll A foreign corporation may register its 

corporate name, or its corporate name with any change 
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required by [section 152], if the name is distinguishable in 

the records of the secretary of state from: 

(a) the corporate name of a nonprofit or business 

corporation incorporated or authorized to do business in 

this state; and 

(b) a corporate name reserved under [section 32], Title 

35, chapter l, or registered under this section. 

(2) A foreign corporation shall register its corporate 

name, or its corporate name with any change required by 

[section 152], by delivering to the secretary of state, for 

filing, an application: 

(a) setting forth its corporate name or its corporate 

name with any change required by [section 1521, the state or 

country, the date of its incorporation, and a brief 

description of the nature of the activities in which it is 

engaged; and 

(b) 

similar 

accompanied by a certificate of 

document, from the state 

incorporation. 

existence, or a 

or country of 

(3) The name is registered for the applicant's 

exclusive use on the effective date of the application. 

(4) A foreign corporation whose registration is 

effective may renew it for successive years by delivering to 

the secretary of state, for filing, a renewal application 

that complies with the requirements of subsection (2}. The 
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renewal application must be delivered between October land 

December 31 of the preceding year. The renewal application 

renews the registration for the following calendar year. 

(5) A foreign corporation whose registration is 

effective may continue to qualify as a foreign corporation 

under that name or consent in writing to the use of that 

name by a corporation later incorporated under [sections 1 

through 168] or by another foreign corporation later 

authorized to transact business in this state. The 

corporation is 

or the foreign 

qualification of 

registration terminates when the foreign 

incorporated as a domestic corporation 

corporation qualifies or consents to the 

another foreign corporation under the registered name. 

NEW SECTION. Section 34. Registered name and 

registered agent. Each corporation shall continuously 

maintain in this state: 

(1) a registered office with the same address as 

of the registered agent; and 

that 

(2) a 

following: 

registered agent, who must be one of the 

(a) an individual who resides in this state and whose 

office is identical to the registered office; 

(b) a domestic business or nonprofit corporation whose 

office is identical to the registered office; or 

(c) a foreign business or nonprofit corporation 
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authorized to transact business in this state whose office 

is identical to the registered office. 

NEW SECTION. Section 35. Change of registered office 

or registered agent. (l) A corporation may change its 

registered office or registered agent by delivering to the 

secretary cf state, for filing, a statement of change that 

sets forth: 

(a) the name of the corporation; 

(b) the street address of its current registered office 

and, if different, the mailing address; 

(c) if the current registered office is to be changed, 

the street address of the new registered office, and, if 

different, the mailing address; 

{d) the name of its current registered agent: 

{e) if the current registered agent is to be changed, 

the name of the new registered agent and the new agent's 

written consent to the appointment, either on the statement 

or attached to it; and 

(f) that after the change or changes are made, the 

street addresses of its registered office and the office of 

its registered agent will be identical. 

(2) If the street address of a registered agent 1 s 

office is changed, the registered agent may change the 

street address of the registered office of any corporation 

for which the registered agent is the registered agent by 
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notifying the corporation in writing of the change and by 

signing, either manually or in facsimile, and delivering to 

the secretary of state, for filing, a statement that 

complies with the requirements of subsection (1) and that 

states that the corporation has been notified of the change. 

NEW SECTION. Section 36. Resignation of registered 

agent. (1) A registered agent may resign as registered agent 

by signing and delivering to the secretary of state, for 

filing, the original and two copies of a statement of 

resignation. The statement may include a statement that the 

registered office is also discontinued. 

(2) After filing the statement, the secretary of state 

shall mail one copy to the registered office, if not 

discontinued, and the other copy to the corporation at its 

principal office as shown in the most recent annual report 

filed pursuant to [section 168]. 

(3) The agency appointment is terminated, and the 

registered office discontinued, if so provided, 31 days 

after the date on which the statement was filed. 

NEW SECTION. Section 37. Service of process on 

corporation. (1) Service of process on a corporation must be 

made upon the persons and in the manner provided by the 

Montana Rules of Civil Procedure. 

(2) The following are to be considered trustees for the 

corporation and its members, for the purpose of service or 
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demand, on a corporation dissolved pursuant to [sections 34 

through 57]: 

(a) in the case of a dissolution, any one of those 

persons designated as trustees for service of process 

pursuant to a filing made with the secretary of state or, if 

no filing is made, any one of the directors or officers of 

the corporation listed in the annual report most recently 

filed with the secretary of state; or 

(b) in the case of an involuntary dissolution or 

expiration of a corporation's term: 

(i) any one of those persons designated as receiver by 

a court of competent jurisdictioni or 

(ii) any one of the directors or officers of the 

corporation listed in the annual report most recently filed 

with the secretary of state. 

NEW SECTION. Section 38. Demand on or notice to 

corporation. (1) This section applies when a demand or 

notice is required or permitted by law, but the demand or 

notice is not required to be served in accordance with the 

Montana Rules of Civil Procedure. 

{2} A corporation's registered agent is the 

corporation's agent for demand or notice requiced or 

23 permitted by law. 

24 

25 

( 3) If a corporation has no registered agent or the 

agent cannot with reasonable diligence be served, the demand 
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may be made or the corporation may be notified by certified 

mail, return receipt requested, addressed to the secretary 

of the corporation at its principal office. The demand or 

notice is perfected under this subsection at the earliest 

of: 

{a) the date the corporation receives the mail; 

{bl the date shown on the return receipt, if signed on 

behalf of the corporation; or 

{c} 5 days after its deposit in the United States mail 

if it is mailed postpaid and correctly addressed. 

NEW SECTION. Section 39. Admission. (1) The articles 

or bylaws may establish criteria or procedures for admission 

of members. 

(2) A person may not be admitted as a member without 

his consent. 

NEW SECTION. Section 40. Consideration. Except as 

provided in its articles or bylaws, a corporation may admit 

members for no consideration or for consideration determined 

by the board. 

NEW SECTION, Section 41. No requirement of members. A 

corporation is not required to have members. 

NEW SECTION. Section 42. Differences in rights and 

obligations of members. All members have the same rights and 

obligations with respect to voting, dissolution, redemption, 

25 and transfer unless the articles or bylaws establish classes 
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of membership with different rights or obligations. All 

members have the same rights and obligations with respect to 

any other matters, except as set forth in or authorized by 

the articles or bylaws. 

NEW SECTION, Section 43. Transfers. (l) Except as set 

forth in or authorized by the articles or bylaws, a member 

of a mutual benefit corporation may not transfer a 

membership or any right arising from a membership. 

(2) A member of a public benefit or religious 

or any right corporation may not transfer a membership 

arising from a membership. 

(3) When transfer rights have been provided, a 

restriction on them is not binding on a member holding a 

membership issued prior to the adoption of the restriction 

unless the restriction is approved by the members and the 

affected member. 

NEW SECTION. Section 44. Member's liability to third 

parties. A member of a corporation is not, as a member, 

personally liable for the acts, debts, liabilities, or 

obligations of the corporation. 

NEW SECTION. Section 45. Member's liability for dues, 

assessments, and fees. A member may become liable to the 

corporation for dues, assessments, or fees. However, an 

article or bylaw provision or a resolution adopted by the 

board authorizing or imposing dues, assessments, or fees 
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does not, of itself, create liability. 

NEW SECTION. Section 46. Credi tor• s action against 

member. (1) A proceeding may not be brought by a creditor to 

reach the liability, if any, of a member to the corporation 

unless final judgment has been rendered in favor of the 

creditor against the corporation and execution has been 

returned unsatisfied in whole or in part or unless further 

proceeding would be useless. 

(2) All creditocs of the corporation, with or without 

reducing their claims to judgment, may intervene in any 

creditor's proceeding brought under subsection (l) to reach 

and apply unpaid amounts due the corporation. Any or all 

members who owe amounts to the corporation may be joined in 

the proceeding. 

NEW SECTION. Section 47. Resignation. (1) A member may 

resign at any time. 

(2) The resignation of 

member from any obligations 

corporation as a result 

a member does not relieve the 

the member may have to the 

of obligations incurred or 

commitments made prior to resignation. 

NEW SECTION. Section 48. Termination, expulsion, and 

suspension. (l) A member of a public benefit corporation or 

mutual benefit corporation may not be expelled or suspended 

and membership in these corporations may not be terminated 

or suspended except pursuant to a procedure that is fair and 
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reasonable and is carried out in good faith. 

(2} A procedure is fair and reasonable when either: 

(a) the articles or bylaws set forth a procedure that 

provides: 

(i) not less than 15 days' prior written notice of the 

expulsion, suspension, or termination and the reasons for 

it; and 

(ii) an opportunity for the member to be heard, orally 

or in writing, not less than 5 days before the effective 

date of the expulsion, suspension, or termination by a 

person or persons authorized to decide that the proposed 

expulsion, termination, or suspension not take place; or 

(b) it takes into consideration all relevant facts and 

circumstances. 

(3} A written notice given by mail must be given by 

first-class or certified mail sent to the last address of 

the member shown on the corporation's records. 

( 4) A proceeding that , challenges an expulsion, 

suspension, or t~rmination, including a proceeding in which 

defective notice is alleged, must be commenced within 1 year 

after the effective date of the expulsion, suspension, or 

termination. 

(5) A member who has been expelled or suspended may be 

liable to the corporation for dues, assessments, or fees as 

a result of obligations incurred or commitments made prior 
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to the expulsion or suspension. 

NEW SECTION. Section 49. Purchase of memberships. (1) 

A public benefit corporation or religious corporation may 

not purchase any of its memberships or any right arising 

from membership. 

{2) A mutual benefit corporation may purchase the 

membership of a member who resigns or whose membership is 

terminated for the amount and pursuant to the conditions set 

forth in or authorized by its articles or bylaws. A payment 

may not be made in violation of [sections 132 and 133]. 

NEW SECTION. Section 50. Standing. (1) For purposes of 

(sections SO through 56], "derivative proceeding" means a 

civil suit in the right of a domestic corporation or, to the 

extent provided in [section 56], in the right of a foreign 

corporation. 

(2) A derivative proceeding may be 

maintained by a complainant who is: 

commenced or 

la) a director at the time of the bringing of the 

proceeding; or 

(b) a member or members having 5% or more of the voting 

power or by 50 members, whichever is less. Each member must 

be a member at the time of the proceeding, including the 

time of the complained act or omission. 

NEW SECTION. Section 51. Demand. A complainant may not 

commence a derivative proceeding until: 
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(l) a written demand has been made upon the corporation 

to take suitable action; 

(2) 90 days have expired from the date the demand was 

made, unless the complainant has earlier been notified that 

the demand has been rejected by the corporation or unless 

irreparable injury to the corporation would result by 

waiting for the expiration of the 90-day period; and 

(3) the complainant has notified the attorney general 

prior to commencing a proceeding if the proceeding involves 

a public benefit corporation or assets held in charitable 

trust by a mutual benefit corporation. Notification of the 

attorney general must be made by mailing the attorney 

general a copy of the complaint. 

NEW SECTION. Section 52. Stay of proceedings. If the 

corporation commences an inquiry into the allegations made 

in the demand or complaint, the court may stay any 

derivative proceeding for any period the court considers 

appropriate. 

NEW SECTION. Section 53. Dismissal. < 1 l The court 

shall dismiss a derivative proceeding on motion by the 

corporation if one of the groups specified in subsections 

(2) or (6) has determined in good faith, after conducting a 

reasonable inquiry upon which its conclusions are based, 

that the maintenance of the derivative proceeding is not in 

the best interests of the corporation. 
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(2) Unless a panel is appointed pursuant to subsection 

(6), the determination in subsection (1) must be made by: 

{a) a majority vote of independent directors present at 

a meeting of the board of directors if independent directors 

constitute a quorum; or 

(b) a majority vote of a committee consisting of two or 

more independent directors appointed by majority vote of 

independent directors present at a meeting of the board of 

di rectors~ whether or not the independent directors 

constitute a quorum. 

(3) None of the following may by itself cause a 

director to be considered not independent for purposes of 

this section: 

(a) the nomination or election of the director by 

persons who are defendants in the derivative proceeding or 

against whom action is demanded; 

(b) the naming of the director as a defendant in the 

derivative proceeding or as a defendant against whom action 

is demanded; or 

(c) the approval by the director of the act being 

challenged in the derivative proceeding or demand if the act 

did not result in personal benefit to the director. 

(4) If a derivative proceeding is commenced after a 

determination has been made 

complainant, the complaint must 
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facts establishing either that a majority of the board of 

directors did not consist of independent directors at the 

time the determination was made or, that the requirements of 

subsection (1) have not been met. 

(5) If a majority of the board of directors does not 

consist of independent di rectors at the time the 

determination is made, the corporation has the burden of 

proving that the requirements of subsection (1) have been 

met. If a majority of the board of directors consists of 

independent directors at the time the determination is made, 

the complainant has the burden of proving that the 

requirements of subsection (1) have not been met. 

(6) Upon motion by the corporation, the court may 

appoint a panel of one or more independent persons to make a 

determination of whether the maintenance of the derivative 

proceeding is in the best interests of the corporation. In 

this case, the plaintiff has the burden of proving that the 

requirements of subsection {l) have not been met. 

NEW SECTION. Section 54. Discontinuance or settlement 

notice. A derivative proceeding may not be discontinued 

or settled without the court 1 s approval. If the court 

determines that a proposed discontinuance or settlement will 

substantially affect the interests of the corporation's 

members or a class of members, the court shall direct that 

notice be given to the members affected. 
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expenses. 

the court 

On 

may 

(1) the corporation to pay the complainant's reasonable 

expenses, including attorney fees, incurred in the 

proceeding if it finds that the proceeding has resulted in a 

substantial benefit to the corporation; or 

(2) the complainant to pay any defendant's reasonable 

expenses, including attorney fees, incurred in defending the 

proceeding if it finds that the proceeding was commenced or 

maintained without reasonable cause or for an improper 

purpose. 

NEW SECTION. Section 56. Applicability to foreign 

corporations. In a derivative proceeding in the right of a 

foreign corporation, the matter covered by [sections 50 

through 56] is governed by the laws of the jurisdiction of 

incorporation of the foreign corporation, except for 

[sections 52, 54, and 55]. 

NEW SECTION. Section 57. Delegates. (1) A corporation 

may provide in its articles or bylaws for delegates who have 

some or all of the authority of members. 

(2) The articles or bylaws may set forth provisions 

relating to: 

(a) the 

limitations, 

characteristics, qualifications, rights, 

and obligations of delegates including their 
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selection and removal: 

(b) calling, noticing, holding, and conducting meetings 

of delegates: and 

(c) carrying on corporate activities during and between 

meetings of delegates. 

NEW SECTION. Section 58. Annual and regular meetings. 

(1) A corporation with members shall hold a membership 

meeting annually at a time stated in or fixed in accordance 

with the bylaws. 

(2) A corporation with members may 

membership meetings at the times stated in 

hold regular 

or fixed in 

accordance with the bylaws. 

(3) Annual and regular membership meetings may be held 

in the state or out of the state, at the place stated in or 

fixed in accordance with the bylaws. If a place is not 

stated in or fixed in accordance with the bylaws, annual and 

regular meetings must be held at the corporation 1 s principal 

office. 

(4) At the annual meeting: 

(a) 

report 

the president and 

on the activities 

corporation: and 

chief 

and 

financial officer shall 

financial condition of the 

(b) the members shall consider and act upon other 

matters that are raised consistent with the notice and 

voting requirements of [sections 62 and 69(2) ]. 
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(S) At regular meetings, the members shall consider and 

act upon matters raised consistent with the notice and 

voting requirements of [sections 62 and 69(2)1. 

(6) The failure to hold an annual or regular meeting at 

a time stated in or fixed in accordance with a corporation's 

bylaws does not affect the validity of any corporate action. 

(7) If the corporation has SO or fewer members and if 

permitted by the bylaws, members may participate in a 

meeting of the members by means of a conference telephone 

call or similar communication equipment through which all 

persons participating in the meeting can hear each other at 

the same time. Participation in this manner constitutes 

presence in person at a meeting. 

NEW SECTION. Section 59. Special 

corporation with members shall hold a 

members: 

meeting. (l) 

special meeting 

A 

of 

(a) on the call of its board or of the person 

authorized to do so by the articles or bylaws; or 

(b) except as provided in the articles or bylaws of a 

religious corporation, if the holders of at least 5% of the 

voting power of any corporation sign, date, and deliver to 

any corporate officer one or more written demands for the 

meeting that describe the purpose or purposes for which it 

is to be held. 

I 2) For purposes of determining whether the 5% 
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requirement of subsection (l} has been met, the record date 

is at the close of business on the 30th day before delivery 

of the demand or demands for a special meeting to any 

corporate officer. 

(3) If a notice 

subsection (l)(b) is not 

within 30 days after 

for a special meeting demanded under 

given pursuant 

the date the 

to [ section 

writ ten demand 

62] 

is 

delivered to a corporate officer, regardless of the 

requirements of subsection {4), a person signing the demand 

or demands may set the time and place of the meeting and 

give notice pursuant to [section 62]. 

(4) Special meetings of members may be held in the 

state or out of the state, at the place stated in or fixed 

in accordance with the bylaws. If a place is not stated or 

fixed in accordance with the bylaws, special meetings must 

be held at the corporation's principal office. 

(5) Only those matters that are within the 

purposes described 

[section 62] may be 

members. 

in the meeting notice 

conducted at a special 

NEW SECTION. Section 60. Court-ordered 

purpose 

required 

meeting 

meeting. 

or 

by 

of 

( 1 l 

The district court for the judicial district of the county 

where a corporation's principal office is located, or, if 

the principal office is not located in this state, where its 

registered office is located may summarily order a meeting 

-51- HB 741 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0141/02 

to be held: 

(a) on application of a member or other person entitled 

to participate in an annual or regular meeting and, in the 

case of a public benefit corporation, the attorney general, 

if an annual meeting was not held within the earlier of 6 

months after the end of the corporation 1 s fiscal year or 15 

months after its last annual meeting; 

(b} on application of a member or other person entitled 

to participate 

public benefit 

regular meeting 

in a regular meeting and, in the case of a 

corporation, the attorney general, if a 

is not held within 40 days after the date it 

was required to be held: or 

(c) on application of a member who signed a demand for 

a special meeting valid under (section 59], a person 

entitled to call a special meeting and, in the case of a 

public benefit corporation, the attorney general, if: 

(i) notice of the special meeting was not given within 

30 days after the date the demand was delivered to a 

corporate officer; or 

(ii) the special meeting was not held in accordance with 

the notice. 

(2) The court may fix the time and place of the 

meeting, specify a record date for determining members 

entitled to notice of and to vote at the meeting, prescribe 

the form and content of the meeting notice, fix the quorum 
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required for specific matters to be considered at the 

meeting or direct that the votes represented at the meeting 

constitute a quorum for action on those matters, and enter 

other orders necessary to accomplish the purpose or purposes 

of the meeting. 

(3) If the court orders a meeting, it may also order 

the corporation to pay the member's costs, including 

reasonable attorney fees, incurred to obtain the order. 

NEW SECTION. Section 61. Action by written consent. 

(1) Unless limited or prohibited by the articles or bylaws, 

action required or permitted by (sections 1 through 168] to 

be approved by the members may be approved without a meeting 

of members if the action is approved by members holding at 

least 80% of the voting power. The action must be evidenced 

by one or more written consents that describe the action 

taken, be signed by those members representing at least 80% 

of the voting power, and be delivered to the corporation for 

inclusion in the minutes or filing with the corporate 

records. 

(2) If not otherwise determined under (sections 60 or 

64], the record date for determining members entitled to 

take action without a meeting is the date the first member 

signs the consent under subsection (1). 

(3) A consent signed under this section has the effect 

of a meeting vote and may be described as a vote in any 
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document filed with the secretary of state. 

(4) Written notice of member approval pursuant to this 

section must be given to all members who have not signed the 

written consent. If written notice is required, member 

approval pursuant to this section is effective 10 days after 

written notice is given. 

NEW SECTION. Section 62. Notice of meeting. ( 1) A 

corporation shall give notice consistent with its bylaws of 

meetings of members in a fair and reasonable manner. 

(2) Any notice that conforms to the requirements of 

subsection (3) is fair and reasonable, but other means of 

giving notice may also be fair and reasonable when all the 

circumstances are considered. However, notice of matters 

referred to in subsection (3}(b) must be given as specified 

in subsection (3). 

(3) Notice is fair and reasonable if: 

{a) the corporation notifies its members of the place, 

date, and time of each annual, regular, and special meeting 

of members not less than 10 days before the meeting date or, 

if notice is mailed by certified mail, not less than 30 or 

more than 60 days before the meeting date; 

(b) notice of an annual or regular meeting includes a 

description of any matter or matters that must be approved 

by the members under [sections 92, 107, 112, 119, 126, 131, 

134, or 1351; and 
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(c) notice of a special meeting includes a description 

of the matter or matters for which the meeting is called. 

(4) Unless the bylaws require otherwise, if an annual, 

regular, or special meeting of members is adjourned to a 

different date, time, or place, notice need not be given of 

the new date, time, or place, if the new date, time, or 

place is announced at the meeting before adjournment. If a 

new record date for the adjourned meeting is or must be 

fixed under [section 64], notice of the adjourned meeting 

must be given under this section to the members of record as 

of the new record date. 

(SJ When giving notice of an annual, regular, or 

special meeting of members, a corporation shall give notice 

of a matter a member intends to raise at the meeting if: 

la) requested in writing to do so by a person entitled 

to call a special meeting; and 

(b) the request is received by 

president of the corporation at least 10 

corporation gives notice of the meeting. 

NEW SECTION. Section 63. Naiver of 

the secretary 

days before 

or 

the 

notice. ( 1) A 

member may waive a notice required by [sections 1 through 

168}, the articles, or bylaws before or after the date and 

time stated in the notice. The waiver must be in writing, be 

signed by the member entitled to the notice, and be 

delivered to the corporation for inclusion in the minutes or 

-55- HB 741 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0741/02 

filing with the corporate records. 

(2) A member's attendance at a meeting: 

(a) waives objection to lack of notice or defective 

notice of the meeting unless the member, at the beginning of 

the meeting, objects to holding the meeting or transacting 

business at the meeting; and 

{b) waives objection to consideration of a particular 

matter at the meeting that is not within the purpose or 

purposes described in the meeting notice unless the member 

objects to considering the matter when it is presented. 

NEW SECTION. Section 64. Record date -- determining 

•embers entitled to notice and vote. (1) The bylaws of a 

corporation may fix or provide the manner of fixing a date 

as the record date for determining the members entitled to 

notice of a members 1 meeting. If the bylaws do not fix or 

provide for fixing a record date, the board may fix a future 

date as the record date. If a record date is not fixed, 

members are entitled to notice of the meeting: 

(a) at the close of business on the business day 

preceding the day on which notice is given; or 

(b) if notice is waived, at the close of business on 

the business day preceding the day on which the meeting is 

held. 

12) The bylaws of a corporation may fix or provide the 

manner of fixing a date as the record date for determining 
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the members entitled to vote at a members' meeting. If the 

bylaws do not fix or provide for fixing a record date, the 

board may fix a future date as the record date. If a record 

date is not fixed, members on the date of the meeting who 

are otherwise eligible to vote are entitled to vote at the 

meeting. 

(3) The bylaws may fix or provide the manner for 

determining a date as the record date for the purpose of 

determining the members entitled to exercise any rights in 

respect of any other lawful action. If the bylaws do not fix 

or provide for fixing a record date, the board may fix in 

advance the record date. If a record date is not fixed, 

members are entitled to exercise the rights at the close of 

business on the day on which the board adopts the resolution 

relating to it or 60 days prior to the date of other action, 

whichever is later. 

(4) A record date fixed under this section may not be 

more than 70 days before the meeting or action requiring a 

determination of members occurs. 

(5) A determination of members entitled to notice of or 

to vote at a membership meeting is effective for any 

adjournment of the meeting unless the board fixes a new date 

for determining the right to notice or the right to vote, 

which it must do if the meeting is adjourned to a date more 

than 70 days after the record date for determining members 
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entitled to notice of the original meeting. 

(6) If a court orders a meeting adjourned to a date 

more than 120 days after the date fixed for the original 

meeting, it may provide that the original record date for 

notice or voting continues in effect or it may fix a new 

record date for notice or voting~ 

NEW SECTION. Section 65. Action by written ballot. (1) 

Unless prohibited or limited by the articles or bylaws, any 

action that may be taken at any annual, regular, oc special 

meeting of members may be taken without a meeting if the 

corporation delivers a written ballot to every member 

entitled to vote on the matter. 

(2) A written ballot must: 

(a) set forth each proposed action; and 

(b) provide an opportunity to vote for or against each 

proposed action. 

(3) Approval by written ballot pursuant to this section 

is valid only when: 

(a) the number of votes cast by ballot equals or 

exceeds the quorum required to be present at a meeting 

authorizing the action; and 

(b) the number of approvals equals or exceeds the 

number of votes that would be required to approve the matter 

at a meeting at which the total number of votes cast was the 

same as the number of votes cast by ballot. 
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(4) All solicitations for votes by written ballot must: 

{a) indicate the number of responses needed to meet the 

quorum requirements; 

(b) state the percentage of approvals necessary to 

approve each matter other than election of directors; and 

(c) specify the time by which a ballot must be received 

by the corporation in order to be counted. 

{5) Except as otherwise provided in the articles or 

bylaws, a written ballot may not be revoked. 

NEW SECTION. Section 66. Members• list for meeting. 

(l) After fixing a record date for a notice of a meeting, a 

corporation shall prepare an alphabetical list of the names 

of all its members who are entitled to notice of the 

meeting. The list must show the address and number of votes 

each member is entitled to vote at the meeting. The 

corporation shall prepare, on a current basis through the 

time of the membership meeting, a list of members, if any, 

who are entitled to vote at the meeting but not entitled to 

notice of the meeting. This list must be prepared on the 

same basis and be part of the list of members. 

(2) The list of members must be available: 

(a) for inspection by any member for the purpose of 

communication with other members concerning the meeting, 

beginning 2 business days after notice is given of the 

meeting for which the list was prepared and continuing 
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through the meeting; and 

(b) at the corporation's principal office or at a 

reasonable place identified in the meeting notice in the 

city where the meeting will be held. A member, a member's 

agent, or a member's attorney is entitled, on written 

demand, to inspect and, subject to the limitations of 

[sections 162(3) and 165] to copy the list, at a reasonable 

time and at the member"s expense, during the period it is 

available for inspection. 

{3) The corporation shall make the list of members 

available at the meeting, and any member, a member's agent, 

or a member's attorney is entitled to inspect the list at 

any time during the meeting or any adjournment. 

(4) If the corporation refuses to allow a member, a 

member's agent, or a member's attorney to inspect the list 

of members before or at the meeting or to copy the list as 

permitted by subsection (2), the district court for the 

judicial district of the county where a corporation's 

principal office or, if the principal office is not located 

in this state, where its registered office is located, on 

application of the member, may summarily order the 

inspection or copying at the corporation's expense, may 

postpone the meeting for which the list was prepared until 

the inspection or copying is complete, and may order the 

corporation to pay the member's costs, including reasonable 
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attorney fees, incurred to obtain the order. 

(5) Unless a written demand to inspect and copy a 

membership list has been made under subsection (2) prior to 

the membership meeting and a corporation improperly refuses 

to comply with the demand, refusal or failure to comply with 

this section does not affect the validity of action taken at 

the meeting. 

(6) The articles 

may limit or abolish the 

or bylaws of a religious corporation 

rights of a member under this 

section to inspect and copy any corporate record. 

NEW SECTION. Section 67. Voting entitlement generally. 

(1) Unless the articles or bylaws provide otherwise, each 

member is entitled to one vote on each matter voted on by 

the members. 

(2) Unless the articles or bylaws provide otherwise, if 

a membership stands of record in the names of two or more 

persons, their acts with respect to voting have the 

following effect: 

(a) if only one votes, the act binds all; and 

{b) if more than one votes, the vote is divided on a 

pro rata basis. 

NEW SECTION. Section 68. Quorum requirements. ( 1) 

Unless [sections 1 through 1681, the articles, or bylaws 

quorum, 10% of the votes provide for a higher or 

entitled to be cast 

lower 

on a matter must be cepresented at a 
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meeting of members to constitute a quorum on that matter. 

(2) A bylaw amendment to decrease the quorum for any 

member action may be approved by the members or, unless 

prohibited by the bylaws, by the board. 

(3) A bylaw amendment to increase the quorum required 

for any member action must be approved by the members. 

(4) Unless one-third or more of the voting power is 

present in person or by proxy, the only matters that may be 

voted upon at an annual or regular meeting of members are 

those matters that are described in the meeting notice. 

NEW SECTION. Section 69. Voting requirements. (1) 

Unless (sections 1 through 168], the articles, or bylaws 

require a greater vote or voting by class, if a quorum is 

present, the affirmative vote of the votes represented and 

voting, if they are a majority of the required quorum, is 

the act of the members. 

(2) A bylaw amendment to increase or decrease the vote 

required for any member action must be approved by the 

members. 

NEW SECTION. Section 70. Proxies. ( 1) Unless the 

articles or bylaws prohibit or limit proxy voting, a member 

may appoint a proxy to vote or otherwise act for the member 

by signing an appointment form, either personally or by an 

attorney-in-fact. 

(2) An appointment of a proxy is effective when 
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received by the secretary or other officer or agent 

authorized to tabulate votes. An appointment is valid for 11 

months unless a different period is expressly provided in 

the appointment form. However, a proxy is not valid for more 

than 3 years from its date of execution. 

(3) An appointment of a proxy is revocable by the 

member, 

(4) The death or incapacity of the member appointing a 

proxy does not affect the right of the corporation to accept 

the proxy"s authority unless notice of the death or 

incapacity is received by the secretary or other officer or 

agent authorized to tabulate votes before the proxy 

exercises authority under the appointment. 

(5) Appointment of a proxy is revoked by the person 

appointing the proxy: 

(a) attending any meeting and voting in person; or 

(b) signing and delivering to the secretary or other 

officer or agent authorized to tabulate proxy votes either a 

writing stating that the appointment of the proxy is revoked 

or a subsequent appointment form. 

(6) Subject to [section 73] and any express limitation 

on the proxy's authority appearing on the face of the 

appointment form, a corporation is entitled to accept the 

proxy's vote or other action as that of the member who made 

the appointment. 
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NEW SECTION. Section 71. Cumulative voting for 

directors -- ezception. (1) If the articles or bylaws 

provide for cumulative voting by members, members may so 

vote by multiplying the number of votes the members are 

entitled to cast by the number of directors for whom they 

are entitled to vote and casting the product for a single 

candidate or distributing the product among two or more 

candidates. 

(2) Cumulative voting is not authorized at a particular 

meeting unless: 

{a) the meeting notice or statement accompanying the 

notice states that cumulative voting will take place; or 

(b) a member gives notice during the meeting and before 

the vote is taken of the member 1 s intent to cumulate votes. 

If one member gives this notice, all other members 

participating in the election are entitled to cumulate their 

votes without giving further notice. 

(3) A director elected by cumulative voting may be 

removed by the members without cause if the requirements of 

[section 80) are met unless the votes cast against removal 

or not consenting in writing to removal would be sufficient 

to elect the director if voted cumulatively at an election 

at which the same total number of votes were cast or, if the 

action is taken by written ballot, all memberships entitled 

to vote were voted, and if the entire number of directors 
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authorized at the time of the director 1 s most recent 

election were then being elected. 

{4) Members may not cumulatively vote if the directors 

and members are identical. 

NEW SECTION. Section 72. Other methods of electing 

directors. A corporation may provide in its articles or 

bylaws for election of directors by members or delegates: 

( l l on the basis of chapter or other organizational 

unit; 

(2) by region or other geographic unit; 

( 3) by preferential voting: or 

( 4 l by any other reasonable method. 

NEW SECTION. Section 73. Corporation's acceptance of 

votes. (1) If the name signed on a vote, consent, waiver, or 

proxy appointment corresponds to the name of a member, the 

corporation, if acting in good faith, is entitled to accept 

the vote, consent, waiver, or proxy appointment and give it 

effect as the act of the member. 

(2) If the name signed on a vote, consent, waiver, or 

proxy appointment does not correspond to the record name of 

a member, the corporation, if acting in good faith, is 

nevertheless entitled to accept the vote, consent, waiver, 

or proxy appointment and give it effect as the act of the 

member if: 

(a} the member is an entity and the name signed 
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purports to be that of an attorney-in-fact of the member 

and, if the corporation requests, evidence acceptable to the 

corporation of the signatory"s authority to sign for the 

member has been presented with respect to the vote, consent, 

waiver, or proxy appointment; 

(b) the name signed purports to be that of an 

attorney-in-fact of the member and, if the corporation 

requests, evidence acceptable to the corporation of the 

signatory's authority to sign for the member has been 

presented with respect to the vote, consent, waiver, or 

proxy appointment; 

(c) two or more persons hold the membership as 

cotenants or fiduciaries and: 

(i) the name signed purports to be the name of at least 

one of the coholders; and 

(ii} the person signing appears to be acting on behalf 

of all the coholders; or 

(d} in the case of a mutual benefit corporation: 

Ii l the name signed purports to be that of an 

administrator, executor, guardian, or conservator 

representing the member and, if the corporation requests, 

evidence of fiduciary status acceptable to the corporation 

has been presented with respect to the vote, consent, 

waiver, or proxy appointment; or 

(ii) the name signed purports to be that of a receiver 
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or trustee in bankruptcy of the member and, if the 

corporation requests, evidence of this status acceptable to 

the corporation has been presented with respect to the vote, 

consent, waiver, or proxy appointment. 

(3) The corporation is entitled 

consent, waiver, or proxy appointment if 

to reject a vote, 

the secretary or 

other officer or agent authorized to tabulate votes, acting 

in good faith, has reasonable basis for doubt about the 

validity of the signature on it or about the signatory's 

authority to sign for the member. 

(4) The corporation and its officer or agent who 

or proxy accepts or rejects a vote, consent, waiver, 

appointment in good faith and in accordance with the 

standards of this section are not liable in damages to the 

member for the consequences of the acceptance or rejection. 

(5) Corporate action based on the acceptance or 

rejection of a vote, consent, waiver, or proxy appointment 

under this section is valid unless a court of competent 

jurisdiction determines otherwise. 

NEW SECTION. Section 74. Voting agreements. (1) Two or 

more members may provide for the manner in which they will 

vote by signing an agreement for that purpose. Voting 

agreements may be valid for a period of up to 10 years. For 

public benefit corporations, voting agreements must have a 

reasonable purpose consistent with the corporation's public 
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or charitable purposes. 

(2) A voting agreement created under this section is 

specifically enforceable. 

NEW SECTION. Section 75. Requirement for and duties of 

board. {l) Each corporation must have a board of directors. 

(2) Except as provided in (sections l through 168] or 

subsection (3), all corporate powers are exercised by or 

under the authority of the board, and the affairs of the 

corporation managed under the direction of its board. 

(3) The articles may authorize a person or persons to 

exercise some or all of the powers that would otherwise be 

exercised by a board. To the extent authorized, a person 

authorized under this subsection has the duties and 

responsibilities of the directors and the directors must be 

relieved from the duties and responsibilities to that 

extent. 

NEW SECTION. Section 76. Qualifications and numbers of 

directors. (1) All directors must be individuals. The 

articles or bylaws may prescribe other qualifications for 

directors. 

(2) A board of directors must consist of three or more 

individuals, with the number specified in or fixed in 

accordance with the articles or bylaws. 

(3) The number of directors may be increased or 

decreased, but to not fewer than three, from time to time by 
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amendment to or in the manner prescribed in the articles 

bylaws. 

or 

NEW SECTION. Section 77. Election, designation and 

appointment of directors. (1) If the corporation has 

members, all the directors except the initial directors must 

be elected at the first annual meeting of members and at 

each annual meeting thereafter unless the articles or bylaws 

provide some other time or method of election or provide 

that some of the directors are appointed by some other 

person or are designated. 

(2) If the corporation does not have members, all the 

directors except the initial directors must be elected, 

appointed, or designated as provided in the articles or 

bylaws. If a method of designation or appointment is not set 

forth in the articles or bylaws, the directors, other than 

the initial directors, must be elected by the board. 

NEW SECTION. Section 78. Terms of directors general.ly 

staggered ter111&. {l) The articles or bylaws must specify 

the terms of directors. Except for designated or appointed 

directors, the terms of directors may not exceed 5 years. In 

the absence of any term specified in the articles or bylaws, 

the term of each director is l year. Directors may be 

elected for successive terms. 

(2) A decrease in the number of directors or term of 

office does not shorten an incumbent director's term. 
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( 3) Except as provided in the articles or bylaws: 

(a} the term of a director filling a vacancy in the 

office of a director elected by members expires at the next 

election of directors by members; and 

(b) the term of a director filling any other vacancy 

expires at the end of the unexpired term that the director 

is filling. 

(4) Despite the expiration of a director•s term, the 

director continues to serve until the director 1 s successor 

is elected, designated, or appointed and qualifies or until 

there is a decrease in the number of directors. 

( 5) The articles or bylaws may provide for staggering 

the terms of directors by dividing the total number of 

directors into groups. The terms of office of the groups 

need not be uniform. 

NEW SECTION. Section 79. Resignation of directors. (1) 

A director may resign at any time by delivering written 

notice to the board of directors, its presiding officer, the 

president, or the secretary. 

(2) A resignation is effective when the notice is 

effective unless the notice specifies a later effective 

date. If a resignation is made effective at a later date, 

the board may fill the pending vacancy before the effective 

date if the board provides that the successor does not take 

office until the effective date. 
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NEW SECTION. Section 80. Re110val of directors elected 

by aeabers or directors. (1) The members may remove one or 

more directors elected by them without cause. 

(2) If a director is elected by a class, chapter, or 

other organizational unit or by region or other geographic 

grouping, the director may be removed only by the members of 

that class, chapter, unit, or grouping. 

(3) Except as provided in subsection (9), a director 

may be removed under subsection (1) or (2) only if the 

number of votes cast to remove the director would be 

sufficient to elect the director at a meeting to elect 

directors. 

(4) If cumulative voting is authorized, a director may 

not be removed: 

(a) if the number of votes sufficient to elect the 

director under cumulative voting is voted against the 

director's removal; or 

(b) if the director was elected by a class, chapter, 

unit, or grouping of members and the number of votes of that 

class, chapter, unit, or grouping of members sufficient to 

elect the director under cumulative voting is voted against 

the director's removal. 

(5) A director elected by members may be removed by the 

members only at a meeting called for the purpose of removing 

the director. The meeting notice must state that the purpose 

-71- HB 741 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RB 0741/02 

or one of the purposes of the meeting is removal of the 

director. 

(6) In computing whether a director is protected from 

removal under subsections (2) through (4), it should be 

assumed that the votes against removal are cast in an 

election for the number of directors of the class to which 

the director to be removed belonged on the date of that 

director's election. 

(7) An entire board of directors may be removed under 

subsections (1) through (5). 

(8) A director elected by the board may be removed 

without cause by the vote of two-thirds of the directors 

then in office or by a greater number as is set forth in the 

articles or bylaws. However, a director elected by the board 

to fill the vacancy of a director elected by the members may 

be removed without cause by the members, but not the board. 

(9) If, at the beginning of a director's term on the 

board, the articles or bylaws provide that the director may 

be removed for missing a specified number of board meetings, 

the board may remove the director for failing to attend the 

specified number of meetings. The director may be removed 

only if a majority of the directors then in office vote for 

the removal. 

(10} The articles or bylaws of a religious corporation 

may: 
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(a) limit the application of this section: and 

(b) set forth the vote and procedures by which the 

board or any person may remove with or without cause a 

director elected by the members of the board. 

NEW SECTION. Section 81. Removal of designated or 

appointed directors. (1) A designated director may be 

removed by an amendment to the articles or bylaws deleting 

or changing the designation. 

(2) Except as otherwise provided in the articles or 

bylaws, an appointed director may be removed without cause 

by the person appointing the director. The person removing 

the director shall do so by giving written notice of the 

removal to the director and either the presiding officer of 

the board or the corporation's president or secretary. The 

removal of an appointed director is effective when the 

notice is effective unless the notice specifies a future 

effective date. 

NEW SECTION. Section 82. Removal of directors by 

judicial proceeding. (1) The district court for the judicial 

district of the county where a corporation's principal 

office is located or, if the principal office is not located 

in the state, the county where its registered office is 

located may remove any director of the corporation from 

office in a proceeding commenced by the corporation, by its 

members holding at least 10\ of the voting power of any 
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class, or by the attorney general in the case of a public 

benefit corporation, if the court finds that: 

(a) (i) the director engaged in fraudulent or dishonest 

conduct or in gross abuse of authority or discretion, with 

respect to the corporation; or 

(ii) a final judgment has been entered finding that the 

director has violated a duty set forth in [sections 91 

through 94]; and 

(b) removal is in the best interest of the corporation. 

(2) The court that removes a director may bar the 

director from serving on the board for a period prescribed 

by the court. 

(3) If members or the attorney general commence a 

proceeding under subsection (1), the corporation must be 

made a party defendant. 

(4) If a public benefit corporation or its members 

commence a proceeding under subsection (1), they shall give 

the attorney general written notice of the proceeding. 

(5) The articles or bylaws of a religious corporation 

may limit or prohibit the application of this section. 

NEW SECTION. Section 83. Vacancy on board. (1) Unless 

the articles or bylaws provide otherwise and except as 

provided in subsections (2) and (3), if a vacancy occurs on 

a board of directors, including a vacancy resulting from an 

increase in the number of directors: 
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(a) (i) the members, if any, may fill the vacancy; or 

(ii) if the vacant office was held by a director elected 

by a class, chapter, organizational unit or by region or 

other geographic grouping, only members of the class, 

chapter, unit, or grouping are entitled to vote to fill the 

vacancy if it is filled by the members; 

(b) the board of directors may fill the vacancy; or 

(c) if the directors remaining in office constitute 

fewer than a quorum of the board, they may fill the vacancy 

by the affirmative vote of a majority of all the directors 

remaining in office. 

(2) Unless the articles or bylaws provide otherwise, if 

a vacant office was held by an appointed director, only the 

person who appointed the director may fill the vacancy. 

(3) If a vacant office was held by a designated 

director, the vacancy must be filled as provided in the 

articles or bylaws. In the absence of an applicable article 

or bylaw provision, the vacancy may not be filled by the 

board. 

(4) A vacancy that will occur at a specific later date, 

by reason of a resignation effective at a later date under 

[section 79(2)] or otherwise, may be filled before the 

vacancy occurs. However, the new director may not take 

office until the vacancy occurs. 

NEW SECTION. Section 84. compensation of directors. 
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Unless the articles or bylaws provide otherwise, the board 

of directors may fix the compensation of directors. 

NEW SECTION. Section 85. Regular and special meetings. 

(1) If the time and place of a directors' meeting is fixed 

by the bylaws or the board, the meeting is a regular 

meeting. All other meetings are special meetings. 

(2) A board of directors may hold regular or special 

meetings in the state or out of the state. 

(3) Unless the articles or bylaws provide otherwise, a 

board may permit any or all directors to participate in a 

regular or special meeting by or to conduct the meeting 

through the use of any means of communication by which all 

directors participating may simultaneously bear each other 

during the meeting. A director participating in a meeting by 

this means is considered to be present in person at the 

meeting. 

NEW SECTION. Section 86. Action vithout meeting. (l) 

Unless the articles or bylaws provide otherwise, action 

required or permitted by [sections l through 1681 to be 

taken at a board of directors 1 meeting may be taken without 

a meeting if the action is taken by all members of the 

board. The action must be evidenced by one or more written 

consents describing the action taken, be signed by each 

director, and be included in the minutes filed with the 

corporate records reflecting the action taken. 
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(2) Action taken under this section is effective when 

the last director signs the consent unless the consent 

specifies a different effective date. 

(3) A consent signed under this section has the effect 

of a meeting vote and may be described as a vote in any 

document. 

NEW SECTION. Section 87. Call and notice of meetings. 

11) Unless the articles or bylaws provide otherwise or 

unless the provisions of subsection (3) apply, regular 

meetings of the board may be held without notice. 

{2) Unless the articles, bylaws, or subsection (3) 

provide otherwise, regular meetings of the board must be 

preceded by at least 2 days' notice to each director of the 

date, time, and place, but not the purpose, of the meeting. 

(3) In a corporation without members, any board action 

to remove a director or to approve a matter that would 

require approval by the members if the corporation had 

members ls not valid unless each director is given at least 

7 days' written notice that the matter will be voted upon at 

a directors 1 meeting or unless notice is waived pursuant to 

[section 88]. 

(4) Unless the articles or bylaws provide otherwise, 

the presiding officer of the board, the president, or 20% of 

the directors then in office may call and give notice of a 

meeting of the board. 
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NEW SECTION. Section 88. Waiver of notice. (1) A 

director may at any time waive a notice required by 

[sections l through 168], the articles, or bylaws. Except as 

provided in subsection (2), the waiver must be in writing, 

be signed by the director entitled to the notice, and be 

filed with the minutes or the corporate records. 

(2) A director 1 s attendance at or participation in a 

meeting waives any required notice of the meeting unless the 

director, upon arriving at the meeting or prior to the vote 

on a matter not noticed in conformity with [sections 1 

through 168], the articles, or bylaws, objects to lack of 

notice and does not vote for or assent to that action. 

NEW SECTION. Section 89. Quorum and voting. (1) Except 

as otherwise provided in [sections 1 through 168), the 

articles, or bylaws, a quorum of a board of directors 

consists of a majority of the directors in office 

immediately before a meeting begins. In no event may the 

articles or bylaws authorize a quorum of fewer than the 

greater of one-third of the number of directors in office or 

two directors. 

(2) If a quorum is present when a vote is taKen, the 

affirmative vote of a majority of directors present is the 

act of the board unless (sections l through 168), the 

articles, or bylaws require the vote of a greater number of 

directors. 
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NEW SECTION. Section 90. Coaaittees of the board. (1) 

Unless prohibited or limited by the articles or bylaws, a 

board of directors may create one or more committees of the 

board and appoint members of the board to serve on them. 

Each committee must have two or more directors who serve at 

the pleasure of the board. 

(2) The creation of a committee and appointment of 

members to it must be approved by the greater of: 

(a) a majority of all the directors in office when the 

action is taken; or 

(b) the number of directors required by the articles or 

bylaws to take action under [section 89]. 

(3) (Sections 85 through 89), which govern meetings, 

action without meetings, notice, waiver 

quorum and voting requirements of the 

committees of the board and their members. 

of notice, and 

board, apply to 

(4) To the extent specified by the board of directors 

or in the articles or bylaws, each committee of the board 

may exercise the board's authority under [section 75). 

(5) A committee of the board may not: 

1a) authorize distributions: 

lb) approve or recommend to members 

merger, or the sale, pledge, or transfer 

substantially all of the corporation's assets; 

(c) elect, appoint, or remove directors 
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vacancies on the board or on any of its committees; or 

(d) adopt, amend, or repeal the articles or bylaws. 

(6) The creation of, delegation of authority to, or 

action by a committee does not by itself constitute 

compliance by a director with the standards of conduct 

described in [section 91]. 

NEW SECTION. Section 91. General standards for 

directors. (1) A director shall discharge his duties as a 

director, including his duties as a member of a committee: 

(a) in good faith; 

(b) with the care an ordinarily prudent person in a 

similar position would exercise under similar circumstances; 

and 

(c) in a manner the director reasonably believes to be 

in the best interests of the corporation. 

12) In discharging his duties, a director is entitled 

to rely on information, opinions, reports, or statements, 

including financial statements and other financial data, if 

prepared or presented by: 

(a) one or more officers or employees of the 

corporation whom the director reasonably believes to be 

reliable and competent in the matters presented; 

(b) attorneys, public accountants, or other persons 

with regard to matters the director reasonably believes are 

within the person's professional or expert competence; 
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(c) a committee of the board of which the director is 

not a member, as to matters within its jurisdiction, if the 

director reasonably believes the committee merits 

confidence; or 

(d) in the case of religious corporations, religious 

authorities, ministers, priests, rabbis, or other persons 

whose position or duties in the religious organization the 

director believes justify reliance and confidence and whom 

the director believes to be reliable and competent in the 

matters presented. 

(3) A director is not acting in good faith if the 

director has knowledge concerning the matter in question 

that makes reliance otherwise permitted by subsection (2) 

unwarranted. 

(4) A director is not liable to the corporation, any 

member, or any other person for any action taken or not 

taken as a director if the director acted in compliance with 

this section. 

(5) A director may not be a trustee with respect to the 

corporation or with respect to any property held or 

administered by the corporation, including but not limited 

to property that may be subject to restrictions imposed by 

the donor or transferor of the property. 

(6) [Sections 1 through 168] do not modify any 

limitation of liability of directors provided by Title 27. 
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NEW SECTION. Section 92. Director conflict of 

interest. (1) A conflict of interest transaction is a 

transaction with the corporation in which a director of the 

corporation has a direct or indirect interest. A conflict of 

interest transaction is not voidable or the basis for 

imposing liability on the director if the transaction was 

fair at the time it was entered into or is approved as 

provided in subsections (2) or (3). 

(2) A transaction in which a director of a public 

benefit corporation or religious corporation has a conflict 

of interest may be approved: 

(a) in advance by the vote of the board of directors or 

a committee of the board if: 

{i) the material facts of the transaction and the 

director's interest are disclosed or known to the board or 

committee of the board; and 

(ii) the directors approving the transaction in good 

faith reasonably believe that the transaction is fair to the 

corporation: or 

(b) before or after it is consummated by obtaining 

approval of: 

(i) the attorney general; or 

(ii) a state district court in an action in which the 

attorney general is joined as a party. 

(3) A transaction in which a director of a mutual 
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benefit corporation has a conflict of interest may be 

approved if: 

(a} the material facts of the transaction and the 

director's interest were disclosed or known to the board of 

directors or a committee of the board and the board or 

committee of the board authorized, approved, or ratified the 

transaction; or 

(b) the material facts of the transaction and the 

director's interest were disclosed or known to the members 

and they authorized, approved, or ratified the transaction. 

(4) For purposes of this section, a director of the 

corporation has an indirect interest in a transaction if: 

(a) another entity in which the director has a material 

interest or in which the director is a general partner is a 

party to the transaction; or 

(b) another entity of which the director is a director, 

officer, or trustee is a party to the transaction. 

(5) For purposes of subsections (2) and (3), a conflict 

of interest transaction is authorized, approved, or 

ratified, if it receives the affirmative vote of a majority 

of the directors on the board or on the committee who have 

no direct or indirect interest in the transaction. However, 

a transaction may not be authorized, approved, or ratified 

under this section by a single director. If a majority of 

the directors on the board who have no direct or indirect 
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interest in the transaction vote to authorize, approve, or 

ratify the transaction, a quorum is present for the purpose 

of taking action under this section. The presence of or a 

vote cast by a director with a direct or indirect interest 

in the transaction does not affect the validity of any 

action taken under subsection (2)(a) or {J)(a) if the 

transaction is otherwise approved as provided in subsection 

(2) or (3). 

(6) For purposes of subsection (3J(b), a conflict of 

interest transaction is authorized, approved, or ratified by 

the melllbers if it receives a majority of the votes entitled 

to be counted under this subsection. Votes cast by or voted 

under the control of a director who has a direct or indirect 

interest in the transaction and votes cast by or voted under 

the control of an entity described in subsection (4)(a) may 

not be counted in a vote of members to determine whether to 

authorize, approve, or ratify a conflict of interest 

transaction under subsection (3)(b). The vote of these 

members, however, is counted in determining whether the 

transaction is approved under other subsections of {sections 

1 through 168}. A majority of the voting power, whether or 

not present, that is entitled to be counted in a vote on the 

transaction under this subsection constitutes a· quorum for 

the purpose of taking action under this section. 

(7) The articles, bylaws, or a resolution of the board 
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may impose additional requirements on conflict of interest 

transactions. 

NEW SECTION. Section 93. LOans to at gua<anties fot 

directors and officers. (1) A corporation may not lend money 

to or guarantee the obligation of a director or officer of 

the corporation. 

(2) The fact that a loan or guaranty is made in 

violation of this section does not affect the borrower's 

liability on the loan. 

NEW SECTION. Section 94. Liability fot unlawful 

distributions. (1) Unless a director complies with the 

applicable standards of conduct described in [section 91], a 

director who votes for or assents to a distribution made in 

violation of [sections 1 through 168) is personally liable 

to the corporation for the amount of the distribution that 

exceeds what could have been distributed without violating 

[sections l through 168). 

(2) A director held liable for an unlawful distribution 

under subsection (1) is entitled to contribution: 

to 

(a) 

the 

from every other director who voted for or assented 

distribution and who did not comply with the 

applicable standards of conduct described in 

and 

(b) Etom each person who received 

[section 91]; 

an unlawful 

distribution for the amount of the distribution whether or 
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not the person receiving the distribution knew it was made 

in violation of [sections 1 through 168]. 

NEW SECTION. Section 95. Requited officers. (1) Unless 

otherwise provided in the articles or bylaws, a corporation 

has a president, a secretary, a treasurer, and any other 

officers appointed by the board. 

(2) The bylaws or the board shall delegate to one of 

the officers responsibility for preparing minutes of the 

directors' and members' meetings and for authenticating 

records of the corporation. 

(3) A person may simultaneously hold more than one 

office in a corporation. 

NEW SECTION. Section 96. Duties and 

officers. Each officer has the authority and 

the duties set forth in the bylaws or, 

authority of 

shall perform 

to the extent 

consistent with the bylaws, the duties and authority 

prescribed in a resolution of the board or by direction of 

an officer authorized by the board to prescribe the duties 

and authority of other officers. 

NEW SECTION, Section 97. Standards of conduct for 

officers. (l} An officer with discretionary authority 

discharge his duties under that authority: 

(d) in good faith; 

shall 

(b) with the care an ordinarily prudent person in a 

similar position would exercise under similar circumstances; 

-86- HB 741 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0741/02 

and 

(c) in a manner the officer reasonably believes to be 

in the best interests of the corporation and its members, if 

any. 

(2) In discharging his duties, an officer is entitled 

to rely on information, opinions, reports, or statements, 

including financial statements and other financial data, if 

prepared or pr~sented by: 

(a) one or more officers or employees of the 

corporation who the officer reasonably believes to be 

reliable and competent in the matters presented; 

(b} attorneys, pubic accountants, or other persons as 

to matters the officer reasonably believes are within the 

person 1 s professional or expert competence; or 

(c) in the case of religious corporations, religious 

authorities, ministers, priests, rabbis, or other persons 

whose position or duties in the religious organization the 

officer believes justify reliance and confidence and who the 

officer believes to be reliable and competent in the matters 

presented. 

(3) An officer is not acting in good faith if the 

officer has knowledge concerning the matter in question that 

makes reliance otherwise permitted by subsection (2) 

unwarranted. 

(4) An officer is not liable to the corporation, any 
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member, or any other person for an action taken or not taken 

as an officer if the officer acted in compliance with this 

section. 

( 5) [Sections 75 through 109] do not modify 

limitation of liability of officers provided by Title 27. 

NEW SECTION. Section 98. Resignation and rM10val 

officers. (1) An officer may resign at any time 

any 

of 

by 

delivering notice to the corporation. A resignation is 

effective when the notice is effective unless the notice 

specifies a future effective date. If a resignation is made 

effective at a future date and the corporation accepts the 

future effective dater its board of directors may fill the 

pending vacancy before the effective date if the board 

provides that the successor does not take office until the 

effective date. 

(2) A board may remove any officer at any time, with or 

without cause. 

NEW SECTION. Section 99. Contract rights of officers. 

(1) The appointment of an officer does not of itself create 

contract rights. 

(2) An officer's removal does not affect the officer's 

contract rights, if any, with the corporation. An officer's 

resignation does not affect the corporation's contract 

rights, if any, with the officer. 

NEW SECTION. Section 100. Officers' authority to 
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execute documents. A contract or other instrument in writing 

executed or entered into between a corporation and any other 

person is not invalidated as to the corporation by a lack of 

authority of the signing officers in the absence of actual 

knowledge on the part of the other person that the signing 

officers did not have authority to execute the contract or 

other instrument if it is signed by: 

(1) the presiding officer of the board and the 

president; or 

{2) one person from each of the following: 

(a} the presiding officer of the board or the 

president; and 

(b) a vice president, the secretary, 

executive director. 

NEW SECTION. Section 101. Definitions. 

treasurer, or 

As used in 

(sections 101 through 109], the following definitions apply: 

(1) "Corporation" includes any domestic or foreign 

predecessor entity of a corporation in a merger or other 

transaction in which the predecessor's existence ceased upon 

consummation of the transaction. 

( 2) (a) MOirector" means an individual who is or was a 

director of a corporation or an individual who, while a 

director of a corporation, is or was serving at the 

corporation's request as a director, officer, partner, 

trustee, employee, or agent of another foreign or domestic 
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business or nonprofit corporation, partnership, joint 

venture, trust, employee benefit plan, or other enterprise. 

A director is considered to be serving an employee benefit 

plan at the corporation's request if the director's duties 

to the corporation also impose duties on, or otherwise 

involve services by, the director to the plan or the 

participants in or beneficiaries of the plan. 

(b} Director includes, unless the context requires 

otherwise, the estate or personal representative of a 

director. 

(3) 1'Expenses" include attorney fees. 

(4) "Liability" means the obligation to pay a judgment, 

settlement, penalty, fine, excise tax assessed with respect 

to an employee benefit plan, or reasonable expenses actually 

incurred with respect to a proceeding. 

( 5) (a) "Official capacity" means: 

(i) when used with respect to a director, the office of 

director in a corporation; or 

(ii) when used with respect to an individual other than 

a director, as contemplated in [section 107], the office in 

a corporation held by the officer or the employment or 

agency relationship undertaken by the employee or agent on 

behalf of the corporation. 

(b) Official capacity does not include service for any 

other foreign or domestic business or nonprofit corporation 
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or any partnership, joint venture, trust, employee benefit 

plan, or other enterprise. 

(6) 11 Party 11 includes an individual who was, is, or is 

threatened to be made a named defendant or respondent in a 

proceeding. 

( 7) "Proceeding" means 

completed action, suit, or 

any threatened, pending, or 

proceeding, whether civil, 

criminal, administrative, or investigative and whether 

formal or informal. 

NEW SECTION. Section 102. Authority to indemnify. ( 1) 

Except as provided in subsection {4}, an individual made a 

party to a proceeding because the individual is or was a 

director may be indemnified against liability incurred in 

the proceeding if the individual: 

(a) conducted himself in good faith; 

(b) reasonably believed: 

(i) in the case of conduct in his official capacity 

with the corporation, that his conduct was in its best 

interests; and 

(ii) in all other cases, that his conduct was at least 

not opposed to its best interests; and 

(c) in the case of any criminal proceeding, had no 

reasonable cause to believe his conduct was unlawful. 

I 2) 

benefit 

A director's conduct with respect to an employee 

plan for a purpose the director reasonably believed 
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to be in the interests of the participants in and 

beneficiaries of the plan is conduct that satisfies the 

requirements of subsection {l)(b)(ii). 

(3) The termination of a proceeding by judgment, order, 

settlement, conviction, or upon a plea of nolo contendere or 

its equivalent is not, of itself, a determination that the 

director did not meet the standard of conduct described in 

this section. 

(4) A corporation may not indemnify a director under 

this section: 

(a) in connection with a proceeding by or in the right 

of the corporation in which the director was adjudged liable 

to the corporation; or 

(b) in connection with any other proceeding that 

charges improper personal benefit to the director, whether 

or not involving action in his official capacity, in which 

the director was adjudged liable on the basis that personal 

benefit was improperly received by the director. 

{5) Indemnification permitted under this section in 

connection with a proceeding by or in the right of the 

corporation is limited to reasonable expenses incurred in 

connection with the proceeding. 

NEW SECTION. Section 103. Mandatory 

unless limited 

corporation shall 

by its articles of 

indemnify a director 
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successful, on the merits or otherwise, in the defense of 

any proceeding to which the director was a party because he 

is or was a director of the corporation, against reasonable 

expenses actually incurred by the director in connection 

with the proceeding. 

NEW SECTION. Section 104. Advance for expenses. ( 1) A 

corporation may pay for or reimburse the reasonable expenses 

incurred by a director who is a party to a proceeding in 

advance of final disposition of the proceeding if: 

{a} the director furnishes the corporation a written 

affirmation of his good faith belief that he has met the 

standard of conduct described in [section 102]; 

(b) the director furnishes the 

undertaking, executed personally 

corporation 

or on the 

a written 

director's 

behalf, to repay the advance if it is ultimately determined 

that the director did not meet the standard of conduct; and 

(c) a determination is made that the facts then known 

to those making the determination would not preclude 

indemnification under (sections 101 through 109]. 

(2) The undertaking required by subsection (l)(b) must 

be an unlimited general obligation of the director but need 

not be secured and may be accepted without reference to 

financial ability to make repayment. 

(3) Determinations and authorizations of payments under 

this section must be made in the manner specified in 
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[ section 106). 

NEW SECTION. Section 105. court-ordered 

indemnification. Unless limited by a corporation's articles 

of incorporation~ a director of the corporation who is a 

party to a proceeding may apply for indemnification to the 

court conducting the proceeding or to another court of 

competent jurisdiction. On 

court, after giving any 

receipt of an application, the 

notice the court considers 

necessary, may order indemnification in the amount it 

considers proper if it determines that the director: 

(l) is entitled to mandatory indemnification under 

[section 103), in which case the court shall also order the 

corporation to pay the director's reasonable expenses 

incurred to obtain court-ordered indemnification: or 

(2) is fairly and reasonably entitled to 

indemnification in view of all the relevant circumstances, 

whether or not the director met the standard of conduct set 

forth in [section 102(1)] or was adjudged liable as 

described in [section 102(4)]. If the director was adjudged 

liable, 

incurred. 

indemnification is limited to reasonable expenses 

NEW SECTION. Section 106. Determination and 

authorization of indemnification~ (1) A corporation may not 

indemnify a director under [section 102] unless it is 

authorized in the specific case after a determination has 
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been made that indemnification of the director is 

permissible in the circumstances because the director has 

met the standard of conduct set forth in {section 102]. 

(2) The determination must be made: 

(a) by the board of directors by majority vote of a 

quorum consisting of directors not at the time parties to 

the proceeding; 

(b) if a quorum cannot be obtained under subsection 

(2)(a), by majority vote of a committee designated by the 

board of directors consisting solely of two or more 

directors not at the time parties to the proceeding; 

(c) by special legal counsel: 

(i) selecte9 by the board of directors or its committee 

in the manner prescribed in subsection (2)(a) or (2)(b); or 

(ii) if a quorum of the board cannot be obtained under 

subsection (2)(a) and a committee cannot be designated under 

subsection {2)(b), selected by majority vote of the full 

board, in which selected directors who are parties may 

participate; or 

(d} by the members of a mutual benefit corporation. 

However, directors who are at the time parties to the 

proceeding may not vote on the determination. 

(3) Authorization of indemnification and evaluation as 

to reasonableness of expenses must be made in the same 

manner as the determination that indemnification is 
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permissible, except that if the determination is made by 

special legal counsel, authorization of indemnification and 

evaluation as to reasonableness of expenses must be made by 

those entitled under subsection (2)(c) to select counsel. 

(4) A director of a public benefit corporation may not 

be indemnified until 20 days after the effective date of 

written notice to the attorney general of the proposed 

indemnification. 

NEW SECTION, Section 107. Indeanification of officers, 

eaployees, and agents. unless limited by a corporation's 

articles of incorporation: 

(l) an officer of the corporation who is not a director 

is entitled to mandatory indemnification under [section 103] 

and is entitled to apply for court-ordered indemnification 

under [section 105] to the same extent as a director; 

(2) the corporation may indemnify and advance expenses 

under [sections 101 through 109] to an officer, employee, or 

agent of the corporation who is not a director to the same 

extent as to a director; and 

(3) a corporation may also indemnify and advance 

expenses to an officer, employee, or agent who is not a 

director to the extent, consistent with public policy, that 

may be provided by its articles of incorporation, bylaws, 

general or specific action of its board of directors, or 

contract. 
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NEW SECTION. Section 108. Insurance. A corporation may 

purchase and maintain insurance on behalf of an individual 

who is or was a director, officer, employee, or agent of the 

corporation or who, while a director, officer, employee, or 

agent of the corporation, is or was serving at the request 

of the corporation as a director, officer, partner, trustee, 

employee, or agent of another foreign or domestic business 

or nonprofit corporation, partnership, joint venture, trust, 

employee benefit plan, or other enterprise, against 

liability asserted against or incurred by him in that 

capacity or arising from his status as a director, officer, 

employee, or agent, whether or not the corporation would 

have power to indemnify the person against the same 

liability under [section 102 or 103]. 

NEW SECTION. Section 109. Application. (l) A provision 

treating a corporation 1 s indemnification of or advance for 

expenses to directors that is contained in its articles of 

incorporation, its bylaws, a resolution of its members or 

board of directors, a contract, or other instrument is valid 

only if and to the extent the provision is consistent with 

(sections 101 through 109). If articles of incorporation 

limit indemnification or advance for expenses, 

indemnification and advance for expenses are valid only to 

the extent consistent with the articles. 

(2) [Sections 101 through 109] do not limit " 
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corporation 1 s power to pay or reimburse expenses incurred by 

a director in connection with appearing as a witness in a 

proceeding at a time when the director has not been made a 

named defendant or respondent to the proceeding. 

NEW SECTION. Section 110. Authority to amend. A 

corporation may amend its articles of incorporation at any 

time to add or change a provision that is required or 

permitted in the articles or to delete a provision not 

required in the articles. Whether a provision is req~ired or 

permitted in the articles is determined as of the effective 

date of the amendment. 

NEW SECTION. Section 111. Amendment by directors. (l) 

Unless the articles provide otherwise, a corporation's board 

of directors may adopt one or more amendments to the 

corporation's articles without member approval: 

(a) to extend the duration of the corporation if it was 

incorporated at a time when limited duration was required by 

law; 

(b) to delete the names and addresses of the initial 

directors; 

(c) to delete the name and address of the initial 

registered agent or registered office if a statement of 

change is on file with the secretary of state; 

(d) to change the corporate name by substituting the 

word "corporation", "incorporated", "company'•, "limited 11
, or 
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the abbreviation "corp.", "inc.", "co.", or "ltd.'' for a 

similar word or abbreviation in the name or by adding, 

deleting, or changing a geographical attribution to the 

name; or 

(e) to make any other change expressly permitted by 

(sections l through 168) to be made by action of the board 

of directors. 

(2) If a corporation has no members, its incorporators, 

until directors have been chosen, and later its board of 

directors may adopt one or more amendments to the 

corporation 1 s articles subject to any approval required 

pursuant to [section 121]. The corporation shall provide 

notice of any meeting at which an amendment is to be voted 

upon. The notice must be in accordance with [section 87{3)}. 

The notice must also state that the purpose or one of the 

purposes of the meeting is to consider a proposed amendment 

to the articles and must contain or be accompanied by a copy 

or summary of the amendment or state the general nature of 

the amendment. The amendment must be approved by a majority 

of the directors in office at the time the amendment is 

adopted. 

NEW SECTION. Section 112. Amendment by directors and 

aembers. (1) Unless [sections 1 through 168], the articles, 

the bylaws, the members acting pursuant to subsection (2). 

or the board of directors acting pursuant to subsection (J) 
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require a greater vote or voting by class to be adopted, an 

amendment to a corporation's articles must be approved: 

(a) by the board if the corporation is a public benefit 

corporation or religious corporation and the amendment does 

not relate to the number of directors, the composition of 

the board, the term of office of directors, or the method or 

way in which directors are elected or selected; 

(b) except as provided in [section 111(1)), by the 

members by two-thirds of the votes cast or a majority of the 

voting power, whichever is less; and 

(c) in writing by any person or persons whose approval 

is required by a provision of the articles, as authorized by 

[section 121]. 

(2) The members may condition the amendment's adoption 

on receipt of a higher percentage of affirmative votes or on 

any other basis. 

(3) If the board initiates an amendment to the articles 

or if board approval is required by subsection (l)(a) to 

adopt an amendment to the articles, the board may condition 

the amendment's adoption on receipt of a higher percentage 

of affirmative votes or any other basis. 

(4) If the board or the members seek to have the 

amendment approved by the members at a membership meeting, 

the corporation shall give notice to its members of the 

proposed membership meeting in writing in accordance with 
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[section 62). The notice must state that the purpose or one 

of the purposes of the meeting is to consider the proposed 

amendment and must contain or be accompanied by a copy or 

summary of the amendment. 

(5) If the board or the members seek to have the 

amendment approved by the members by written consent or 

written ballot, the material soliciting the approval must 

contain or be accompanied by a copy or summary of the 

amendment. 

NEW SECTION. Section 113. Class voting by members on 

am.endaents. (1) The members of a class in a public benefit 

corporation are entitled to vote as a class on a proposed 

amendment to the articles if the amendment would change the 

rights of that class as to voting in a manner different from 

the manner in which the amendment affects another class or 

members of another class. 

(2) The members of a class in a mutual benefit 

corporation are entitled to vote as a class on a proposed 

amendment to the articles if the amendment would: 

(a) affect the rights, privileges, preferences, 

restrictions, or conditions of that class as to voting, 

dissolution, redemption, or transfer of memberships in a 

manner different from the manner in which the amendment 

would affect another class; 

(b) change the rights, privileges, preferences, 
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restrictions, or conditions of that class as to voting, 

dissolution, redemption, or transfer by changing the rights, 

privileges, preferences, restrictions, or conditions of 

another class; 

(c) increase or decrease the number of memberships 

authorized for that class; 

{d} increase the number of memberships authorized for 

another class; 

(e} cause an exchange, reclassification, or termination 

of the memberships of that class: or 

(f) authorize a new class of memberships. 

(3} The members of a class of a religious corporation 

are entitled to vote as a class on a proposed amendment to 

the articles only if a class vote is provided for in the 

articles or bylaws. 

(4} If a class is to be divided into two or more 

classes as a result of an amendment to the articles of a 

public benefit corporation or mutual benefit corporation, 

the amendment must be approved by the members of each class 

that would be created by the amendment. 

(5) Except as provided in the articles or bylaws of a 

religious corporation, if a class vote is required to 

approve an amendment to the articles of a corporation, the 

amendment must be approved by the members of the class by 

two-thirds of the votes cast by the class or a majority of 

-102- HB 741 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0741/02 

the voting power of the class, whichever is less. 

(6) A class of members of a public benefit corporation 

or mutual benefit corporation is entitled to the voting 

rights granted by this section although the articles and 

bylaws provide that the class may not vote on the proposed 

amendment. 

NEW SECTION. Section 114. Articles of amendment. A 

corporation that amends its articles shall deliver to the 

secretary of state, for filing, articles of amendment 

setting forth: 

(1) the name of the corporation; 

(2) the text of each amendment adopted; 

(3) the date of each amendment's adoption: 

(4) if approval of members was not required, a 

statement to that effect and a statement that the amendment 

was approved by a sufficient vote of the board of directors 

or incorporators: 

{5) if approval by members was required: 

(a) the designation, number of memberships outstanding, 

number of votes entitled to be cast by each class entitled 

to vote separately on the amendment, and number of votes of 

each class indisputably voting on the amendment; and 

(b) {i) either the total number of votes cast for and 

against the 

separately 

amendment 

on the 

by each 

amendment 
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undisputed votes cast for the amendment by each class; and 

(ii) a statement that the number cast for the amendment 

by each class was sufficient for approval by that class; and 

(6) if approval of the amendment by some person or 

persons other than the members, the board, or the 

incorporators is required pursuant to (section 121), a 

statement that the approval was obtained. 

NEW SECTION. Section 115. Restated articles of 

incorporation. (1) A corporation's board of directors may 

restate its articles of incorporation at any time, with or 

without approval by members or any other person. 

(2) The restatement may include one or more amendments 

to the articles. If the restatement includes an amendment 

requiring approval by the members or any other person, it 

must be adopted as provided in [section 112}. 

(3) If the restatement includes an amendment requiring 

approval by members, the board must submit the restatement 

to the members for their approval. 

(4) If the board seeks to have the restatement approved 

by the members at a membership meeting, the corporation 

shall notify each of its members of the proposed membership 

meeting in writing in accordance with [section 62]. The 

notice must also state that the purpose or one of the 

purposes of the meeting is to consider the proposed 

restatement and must contain or be accompanied by a copy or 
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summary of the restatement that identifies any amendments or 

other change that the restatement would make in the 

articles. 

(5) If the board seeks to have the restatement approved 

by the members by written ballot or written consent, the 

material soliciting the approval must contain or be 

accompanied by a copy or summary of the restatement that 

identifies any amendments or other change it would make in 

the articles. 

(6) A restatement requiring approval by the members 

must be approved by the same vote as an amendment to 

articles under [section 112]. 

(7) If the restatement includes an amendment that 

requires approval pursuant to (section 121), the board must 

submit the restatement for this approval. 

(8) A corporation that restates its articles shall 

deliver to the secretary of state, for filing, articles of 

restatement setting forth the name of the corporation and 

the text of the restated articles of incorporation, together 

with a certificate setting forth: 

la) whether the restatement contains an amendment to 

the articles requiring approval by the members or any other 

person other than the board of directors and, if it does 

not, that the board of directors adopted the restatement; or 

(b) if the restatement contains an amendment to the 
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articles requiring approval by the members, the information 

required by [section 114); and 

(c) if the restatement contains an amendment to the 

articles requiring approval by a person whose approval is 

required pursuant to [section 121], a statement that the 

approval was obtained. 

(9) Adopted restated articles of incorporation 

supersede the original articles of incorporation and all 

amendments to them. 

(10) The secretary of state may certify restated 

articles of incorporation as the articles of incorporation 

currently in effect without including the certificate 

information required by subsection (8). 

NEW SECTION. Section 116. Amendment pursuant to 

judicial reorganization. (l) A corporation's articles may be 

amended without board approval, approval by the members, or 

approval required pursuant to (section 121] if necessary to 

carry out a plan of reorganization ordered or decreed by a 

court of competent jurisdiction under federal statute if the 

articles, after amendment, contain only provisions required 

or permitted by (section 22]. 

(2) The individual or individuals designated by the 

court shall deliver to the secretary of state, for filing, 

articles of amendment setting forth: 

(a) the name of the corporation; 
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(b) the text of each amendment approved by the court; 

(C) the date of the court's order or decree approving 

the articles of amendment; 

(d) the title of the reorganization proceeding in which 

the order or decree was entered; and 

(e) a statement that the court had jurisdiction of the 

proceeding under federal statute. 

(3) This section does not apply after entry of a final 

decree in the reorganization proceeding even though the 

court retains jurisdiction of the proceeding for limited 

purposes unrelated to consummation of the reorganization 

plan. 

NEW SECTION. Section 117. Effect of aaendment and 

restatement. An amendment to articles of incorporation does 

not affect a cause of action existing against or in favor of 

the corporation, a proceeding to which the corporation is a 

party, any requirement or limitation imposed upon the 

corporation, or any property held by it by virtue of any 

trust upon which the property is held by the corporation, or 

the existing rights of persons other than members of the 

corporation. An amendment changing a corporation's name does 

not abate a proceeding brought by or against the corporation 

in its former name. 

NEW SECTION. Section 118. Amendment by directors. If a 

corporation does not have members, its incorporators, until 
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directors have been chosen, and later its board of directors 

may adopt one or more amendments to the corporation's bylaws 

subject to any approval required pursuant to [section 121]. 

The corporation shall provide notice of any meeting of 

directors at which an amendment is to be approved. The 

notice must be in accordance with [section 87(3)). The 

notice must also state that the purpose or one of the 

purposes of the meeting is to consider a proposed amendment 

to the bylaws and contain or be accompanied by a copy or 

summary of the amendment or state the general nature of the 

amendment. The amendment must be approved by a majority of 

the directors in office at the time the amendment is 

adopted. 

NEW SECTION. Section 119. Aaendaent by directors and 

lielllbers. (1) Unless [sections 1 through 168], the articles, 

the bylaws, the members acting pursuant to subsection (2), 

or the board of directors acting pursuant to subsection (3) 

require a greater vote or voting by class to be adopted, an 

amendment to a corporation 1 s bylaws must be approved: 

(a) by the board if the corporation is a public benefit 

corporation or religious corporation and the amendment does 

not relate to the number of directors, the composition of 

the board, the term of office of directors, or the method or 

way in which directors are elected or selected; 

(b) by the members by two-thirds of the votes cast or a 
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majority of the voting power, whichever is less; or 

(c) in writing by any person or persons whose approval 

is required by a provision of the articles, as authorized by 

[section 121). 

(2) The members may condition the amendment's adoption 

on its receipt of a higher percentage of affirmative votes 

or on any other basis. 

(3) If the board initiates an amendment to the bylaws 

or if board approval is required by subsection (l)(a) to 

adopt an amendment to the bylaws, the board may condition 

the amendment's adoption on receipt of a higher percentage 

of affirmative votes or on any other basis. 

(4) If the board or the members seek to have the 

amendment approved by the members at a membership meeting, 

the corporation shall give notice to its members of the 

proposed membership meeting in writing in accordance with 

[section 62}. The notice must also state that the purpose, 

or one of the purposes, of the meeting is to consider the 

proposed amendment and must contain or be accompanied by a 

copy or summary of the amendment. 

(5) If the board or the members seek to have the 

amendment approved by the members by written consent or 

written ballot, the material soliciting the approval must 

contain or be accompanied by a copy or summary of the 

amendment. 
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NEW SECTION. Section 120. Class voting by members on 

amendments. (lJ The members of a class in a public benefit 

corporation are entitled to vote as a class on a proposed 

amendment to the bylaws if the amendment would change the 

rights of that class as to voting in a manner different from 

the manner in which the amendment would affect another 

class or members of another class. 

(2) Members of a class in a mutual benefit corporation 

are entitled to vote as a class on a proposed amendment to 

the bylaws if the amendment would: 

(a) affect the rights, privileges, preferences, 

restrictions, or conditions of that class as to voting, 

dissolution, redemption, or transfer of memberships in a 

manner different from the manner 

would affect another class; 

(b) change the rights, 

restrictions, or conditions of 

in which the amendment 

privileges, preferences, 

that class as to voting, 

dissolution, redemption, or transfer by changing the rights, 

privileges, preferences, restrictions, or conditions of 

another class; 

(c) increase or decrease the number of memberships 

authorized for that class; 

{d) increase the number of memberships authorized for 

another class; 

(e) cause an exchange, reclassification, or termination 
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of all or part of the memberships of that class; or 

(f) authorize a new class of memberships. 

(3) The members of a class of a religious corporation 

are entitled to vote as a class on a proposed amendment to 

the bylaws only if a class vote is provided for in the 

articles or bylaws. 

(4) If a class is to be divided into two or more 

clasaes as a result of an amendment to the bylaws, the 

amendment must be approved by the members of each class that 

would be created by the amendment. 

(5) If a class vote is required to approve an amendment 

to the bylaws, the amendment must be approved by the members 

of the class by two-thirds of the votes cast by the class or 

a majority of the voting power of the class, whichever is 

less. 

C6) A class of &embers is entitled to the voting rights 

granted by this section although the articles and bylaws 

provide that the class may not vote on the proposed 

amendment. 

NEW SECTION. Section 121. Approval by third persons. 

The articles may require an amendment to the articles or 

bylaws to be approved in writing by a specified person or 

persons other than the board. Such an article provision may 

only be amended with the approval in writing of the person 

or persons. 
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NEW SECTION. Section 122. .Amendment terminating 

meabers or redeeaing or canceling aemberships. (l) Any 

amendment to the articles or bylaws of a public benefit 

corporation or mutual benefit corporation that would 

terminate all members or any class of members or redeem or 

cancel all memberships or any class of memberships must meet 

the requirements of [sections 1 through 168]. 

(2) Before adopting a resolution proposing an amendment 

described in subsection (1), the board of a mutual benefit 

corporation shall give notice of the general nature of the 

amendment to the members. 

(3) After adopting a resolution proposing an amendment 

described in subsection (1), the notice to members proposing 

the tlll.endment must include one statement of up to S00 words 

opposing the proposed amendment if the statement is 

submitted by any five members or members having 31 or more 

of the voting power, whichever is less, not later than 20 

days after the board has voted to submit the amendment to 

the members for their approval. In public benefit 

corporations, the production and mailing costs must be paid 

by the corporation. 

(4) Any amendment under this section must be approved 

by the members by two-thirds of the votes cast by each 

class. 

(5) The provisions of [section 48] do not apply to any 
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amendment that meets the requirements of (sections 1 through 

168). 

NEW SECTION. Section 123. Approval of plan of merger. 

(1) Subject to the limitations set forth in [section 124], 

profit corporations may merge into a business or nonprofit 

corporation if the plan of merger is approved as provided in 

[section 125). 

(2) The plan of merger must set forth: 

(a) the name of each corporation planning to merge and 

the name of the surviving corporation into which each plans 

to merge; 

(b) the terms and conditions of the planned merger; 

(c) the manner and basis, if any, of converting the 

memberships of each public benefit or religious corporation 

into memberships of the surviving corporation; and 

(d) if the merger involves a mutual benefit 

corporation, the manner and basis, if any, of converting 

memberships of each merging corporation into memberships, 

obligations, or securities of the surviving or any other 

corporation or into cash or other property in whole or part. 

(3) The plan of merger may set forth: 

(a) any amendments to the articles of incorporation or 

bylaws of the surviving corporation to be effected by the 

planned merger; and 

(b) other provisions relating to the planned merger. 
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NEW SECTION. Section 124. Limitations on mergers by 

public benefit or religious corporations. (1) Without the 

prior approval of the district court for the judicial 

district in which the corporation's registered office is 

located, in a proceeding of which the attorney general has 

been given written notice, a public benefit corporation or 

religious corporation may merge only with: 

{a) a public 

corporation; 

benefit corporation or religious 

(b) a foreign corporation that would qualify under 

{sections l through 168) as a public benefit corporation or 

religious corporation; 

(c) a wholly owned foreign or domestic business or 

mutual benefit corporation, if the public benefit 

corporation or religious corporation is the surviving 

corporation and continues to be a public benefit corporation 

or religious corporation after the merger; or 

(d) a business or mutual benefit corporation, provided 

that: 

(i) on or prior to the effective date of the merger, 

assets with a value equal to the greater of the fair market 

value of the net tangible and intangible assets, including 

good will, of the public benefit corporation or the fair 

market value of the public benefit corporation if it were to 

be operated as a business concern are transferred or 
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conveyed to one or more persons who would have received its 

assets under [section 139 (l)(e) and (fl) had it dissolved; 

(ii) it shall return, transfer, or convey any assets 

held by it upon condition requiring return, transfer, or 

conveyance in case of merger, in accordance with the 

condition: and 

(iii) the merger is approved by a majority of directors 

of the public benefit corporation or religious corporation 

who are not and will not become members or shareholders in 

or officers, employees, agents, or consultants of the 

surviving corporation. 

(2) At least 20 days before consummation of any merger 

of a public benefit corporation or a religious corporation 

pursuant to subsection {l)(d), notice, including a copy of 

the proposed plan of merger, must be delivered to the 

attorney general. 

(3) Without the prior written consent of the attorney 

general or of the district court in a proceeding in which 

the attorney general has been given notice, a member of a 

public benefit corporation or religious corporation may not 

receive or keep anything as a result of a merger other than 

a membership in the surviving public benefit corporation or 

religious corporation. The court shall approve the 

transaction if it is in the public interest. 

NEW SECTION. Section 125. Action on plan by board, 
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members. and third persons. (1) Unless [sections 1 through 

1681, the articles, the bylaws, or the board of directors or 

members, 

greater 

acting pursuant 

vote or voting 

merger must be approved: 

(a) by the board; 

to subsection (3), require a 

by class to be adopted, a plan of 

(b) by the members, if any, by two-thirds of the votes 

cast or a majority of the voting power, whichever is less; 

and 

(c) in writing by any person or persons whose approval 

is required by a provision of the articles, as a·uthorized by 

[section 121], for an amendment to the articles or bylaws. 

(2) If the corporation does not have members, the 

merger must be approved by a majority of the directors in 

office at the time the merger is approved. In addition, the 

corporation shall provide notice, in accordance with 

[section 87(3)), of any directors 1 meeting at which approval 

is to be obtained. The notice must also state that the 

purpose or one of the purposes of the meeting is to consider 

the proposed merger. 

(3) The board may condition its submission of the 

proposed merger and the members may condition their approval 

of the merger on receipt of a higher percentage of 

affirmative votes or on any other basis. 

(4) If the board seeks to have the plan approved by the 
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members at a membership meeting, the corporation shall give 

notice to its members of the proposed membership meeting in 

accordance with [section 62]. The notice must state that the 

purpose or one of the purposes of the meeting is to consider 

the plan of merger and contain or be accompanied by a copy 

or summary of the plan. The copy or summary of the plan for 

members of the surviving corporation must include any 

provision that, if contained in a proposed amendment to the 

articles of incorporation or bylaws, would entitle members 

to vote on the provision. The copy or summary of the plan 

for members of the disappearing corporation must include a 

copy or swmnary of the articles and bylaws that will be in 

effect immediately after the merger takes effect. 

(5) If the board seeks to have the plan approved by the 

members by written consent or written ballot, the material 

soliciting the approval must contain or be accompanied by a 

copy or summary of the plan. The copy or summary of the plan 

for members of the surviving corporation must include any 

provision that, if contained in a proposed amendment to the 

articles of incorporation or bylaws, would entitle members 

to vote on the provision. The copy or summary of the plan 

for members of the disappearing corporation must include a 

copy or summary of the articles and bylaws that will be in 

effect immediately after the merger takes effect. 

(6) Voting by a class of members is required on a plan 
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provision that, 

to articles 

if 

of 

incorporation or bylaws, would entitle the class of members 

to vote as a class on the proposed amendment under [section 

113 or 120). The plan is approved by a class of members by 

two-thirds of the votes cast by the class or a majority of 

the voting power of the class, whichever is less. 

(7) After a merger is adopted and at any time before 

articles of merger are filed, the planned merger may be 

abandoned, subject to any contractual rights, without 

further action by members or other persons who approved the 

plan in accordance with the procedure set forth in the plan 

of merger or, if no procedure is set forth, in the manner 

determined by the board of directors. 

NEW SECTION. Section 126. Articles of merger. After a 

plan of merger is approved by the board of directors and, if 

required by [section 1251, by the members and any other 

persons, the surviving or acquiring corporation shall 

deliver to the secretary of state, for filing, articles of 

merger setting forth: 

(1) the plan of merger; 

{2) if approval of members was not required, a 

statement to that effect and a statement that the plan was 

approved by a sufficient vote of the board of directors: 

(3) if approval by members was required: 
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(a) the designation, number of memberships outstanding, 

number of votes entitled to be cast by each class entitled 

to vote separately on the plan, and number of votes of each 

class indisputably voting on the plan; and 

(b) (i) either the total number of votes cast for and 

against the plan by each class entitled to vote separately 

on the planar the total number of undisputed votes cast for 

the plan by each class; and 

(ii) a statement that the number cast for the plan by 

each class was sufficient for approval by that class; 

(4) if approval of the plan by some person or persons 

other than the members or the board is required pursuant to 

[section 125(l)(c)], a statement that the approval was 

obtained. 

NEW SECTION. Section 127. Effect of lll!rger. When a 

mer-gar takes effect: 

(1) every other corporation party to the merger merges 

into the surviving corporation and the separate existence of 

every corporation except the surviving corporation ceases; 

(2) the title to all real estate and other property 

owned by each corporation party to the merger is vested in 

the surviving corporation without reversion or impairment, 

subject to any conditions to which the property was subject 

prior to the merger; 

(3) the surviving corporation has all liabilities and 
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obligations of each corporation party to the merger; 

(4) a proceeding pending against any corporation party 

to the merger may be continued as if the merger did not 

occur or the surviving corporation may be substituted in the 

proceeding for the corporation whose existence ceased; and 

(5) the articles of incorporation and bylaws of the 

surviving corporation are amended to the extent provided in 

the plan of merger. 

NEW SECTION. Section 128. Merger with foreign 

corporation. (1) Except as provided in [section 124), one or 

more foreign business or nonprofit corporations may merg_e 

with one or more domestic nonprofit corporations if: 

(a) the merger is permitted by the law of the state or 

country under whose law each foreign corporation is 

incorporated and each foreign corporation compli.es with that 

law in effecting the merger; or 

(b) the foreign corporation complies with [section 1_26] 

if it is the surviving corporation of the merger; and 

(c) each domestic nonprofit corporation complies with 

the applicable provisions of [sections 123 through 125] and, 

if it is the surviving corporation of the merger, with the 

provisions of [section 126]. 

(2) When the merger takes effect, the surviving foreign 

business or nonprofit corporation is considered to have 

irrevocably appointed the secretary of state as its agent 
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for service of process in any proceeding brought against it. 

NEW SECTION. Section 129. Bequests, devises., and 

gifts. A bequest, devise, gift, grant, or promise contained 

in a will or other instrument of donation, subscription, or 

conveyance that is made to a constituent corporation and 

that takes effect or remains payable after the merger inures 

to the surviving corporation unless the will or other 

instrument specifically provides otherwise. 

NEW SECTION. Section 130. Sale of assets in rt!9ul.ar 

course of activities 110rtgage of assets. Cl l A 

corporation may on the terms and conditions and for the 

consideration determined by the board of directors: 

la) sell, lease, exchange, or otherwise dispose of all 

or substantially all of its property in the usual and 

regular course of its activities; or 

(b) mortgage, pledge, dedicate to the repayment of 

indebtedness, whether with or without recourse, or otherwise 

encumber any or all of its property, whether or not in the 

usual and regular course of its activities. 

(2) Unless the articles require it, approval of the 

members or any other person of a transaction described in 

subsection (1) is not required. 

(3) Unless the articles provide otherwise, approval of 

a transaction described in subsection (l)(a) is required by 

a vote of a majority of the directors in office at the time 
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the transaction is approved. 

NEW SECTION. Section 131. Sale of assets other than in 

regular course of activities. (l} A corporation may sell, 

lease, exchange, or otherwise dispose of all or 

substantially all of its property, which may include the 

good will, other than in the usual and regular course of its 

activities on the terms and conditions and for the 

consideration determined by the corporation's board if the 

proposed transaction is approved as required by subsection 

(2). 

(2) Unless [sections l through 168], the articles, 

bylaws, or the board of directors or members, acting 

pursuant to subsection (4), require a greater vote or voting 

by class, the proposed transaction to be authorized must be 

approved: 

(a) by the board; 

(b) by the members by two-thirds of the votes cast or a 

majority of the voting power, whichever is less: and 

(c) in writing by any person or persons whose approval 

is required by a provision of the articles, as authorized by 

(section 1211, for an amendment to the articles or bylaws. 

(3) If the corporation does not have members, the 

transaction must be approved by a vote of a majority of the 

directors in office at the time the transaction is approved. 

In addition, the corporation shall provide notice, in 
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accordance with [section 87(3)1, of any directors' meeting 

at which approval is to be obtained. The notice must also 

state that the purpose or one of the purposes of the meeting 

is to consider the sale, lease, exchange, or other 

disposition of all or substantially all of the property or 

assets of the corporation and must contain or be accompanied 

by a copy or summary of a description of the transaction. 

(4) The board may condition its submission of the 

proposed transaction and the members may condition their 

approval of the transaction on receipt of a higher 

percentage of affirmative votes or on any other basis. 

(5) If the corporation seeks to have the transaction 

approved by the members at a membership meeting, the 

corporation shall give notice to its members of the proposed 

membership meeting in accordance with [section 62]. The 

notice must state that the purpose or one of the purposes of 

the meeting is to consider the sale, lease, exchange, or 

other disposition of all or substantially all of the 

property or assets of the corporation and must contain or be 

accompanied by a copy or summary of a description of the 

transaction. 

(6) If the board needs to have the transaction approved 

by the members by written consent or written ballot, the 

material soliciting the 

accompanied by a copy 

approval must contain or be 

or summary of a description of the 
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transaction. 

(7) A public benefit corporation or religious 

corporation must give written notice to the attorney general 

20 days before it sells, leases, exchanges, or otherwise 

disposes of all or substantially all of its property if the 

transaction is not in the usual and regular course of its 

activities unless the attorney general has given the 

corporation a written waiver of this subsection. 

(8) After a sale, lease, exchange, or other disposition 

of property is authorized, the transaction may be abandoned, 

subject to any contractual rights, without further action by 

the members or any other person who approved the transaction 

in accordance with the procedure set forth in the resolution 

proposing the transaction or, if no procedure is set forth, 

in the manner determined by the board of directors. 

NEIi SECTION. Section 132. Prohibited distributions. 

Except as authorized by [section 133), a corporation may not 

make any distributions. 

NEW SECTION. Section 133. Authorized distributions. 

I l) A mutual benefit corporation may purchase its 

memberships if after the purchase is completed: 

(a) the corporation would be able to pay its debts as 

they become due in the usual course of its activities; and 

(b) the corporation's total assets would at least equal 

the sum of its total liabilities. 
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(2) Corporations may make distributions upon 

dissolution in conformity with [sections 134 through 146}. 

NEW SECTION. Section 134. Dissolution by incorporators 

or directors and third persons. (1) A majority of the 

incorporators or directors of a corporation that does not 

have members may, subject to any approval required by the 

articles or bylaws, dissolve the corpotation by delivering 

to the secretary of state articles of dissolution. 

(2) The corporation shall give notice of any meeting at 

which dissolution will be approved. The notice must be in 

accordance with [section 87(3)]. The notice must also state 

that the purpose or one of the purposes of the meeting is to 

consider dissolution of the corporation. 

(3) In approving dissolution, the incorporators or 

directors shall adopt a plan of dissolution indicating to 

whom the assets owned or held by the corporation will be 

distributed after all creditors have been paid. 

NEW SECTION. Section 135. Dissolution by directors, 

members, and third persons. (1) Unless (sections 1 through 

168), the articles, bylaws, or the board of directors or 

members, acting pursuant to subsection (l)(c}, require a 

greater vote or voting by class, dissolution is authorized 

if it is approved: 

(a) by the board; 

(b) by the members, if any, by two-thirds of the votes 
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cast or a majority of the voting power, whichever is less; 

and 

(c) in writing, by any person or persons whose approval 

is required by a provision of the articles, as authorized by 

{section 121}, for an amendment to the articles or bylaws. 

(2) If the corporation does not have members, 

dissolution must be approved by a vote of a majority of the 

directors in office at the time the transaction is approved. 

In addit:on, tr.e corporation shall provide notice of any 

directors' meeting at which approval is to be obtained in 

accordance with [section 87(3}]. The notice must also state 

that the purpose or one of the purposes of the meeting is to 

consider dissolution of the corporation and contain or be 

accompanied by a copy or summary of the plan of dissolution. 

{~) The board may condition its submission of the 

proposed dissolution, and the members may condition their 

approval of the dissolution on receipt of a higher 

percentage of affirmative votes or on any other basis. 

(4) If the board seeks to have dissolution approved by 

the members at a membership meeting, the corporation shall 

give notice to its members of the proposed membership 

meeting in accordance with [section 62]. The notice must 

state that the purpose or one of the purposes of the meeting 

is to consider dissolving the corporation and must contain 

or be accompanied oy a copy ot summary of the plan of 
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dissolution. 

(5) If the board seeks to have dissolution approved by 

the members by written consent or written ballot, the 

material soliciting the approval must contain or be 

accompanied by a copy or summary of the plan of dissolution. 

(6) The plan of dissolution must indicate to whom the 

assets owned or held by the corporation will be distributed 

after all creditors have been paid. 

NEW i;i;:CTION. Section 136. Not ices to the attorney 

general. (1) A public benefit corporation or religious 

corporation shall give the attorney general written notice 

that it intends to dissolve at or before the time it 

delivers articles of dissolution to the secretary of state. 

The notice ~ust include a copy or summary of the plan of 

dissolution. 

(2) Assets may not be transferred or conveyed by a 

public benefit corporation or religious corporation as part 

of the dissolution process until 20 days after it has given 

the written notice required by subsection (l} to the 

attorney general or until the attorney general has consented 

in writing to the dissolution or indicated in writing that 

he will not take action in respect to the transfer or 

conveyance, whichever is earlier. 

(3) When all or substantially all of the assets of a 

public benefit corporation have been transferred or conveyed 
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following approval of dissolution, the board shall deliver 

to the attorney general a list showing those, other than 

creditors, to whom the assets were transferred or conveyed. 

The list must indicate the address of each person, other 

than creditors, who received assets and indicate what assets 

each received. 

NEW SECTION. Section 137. Articles of dissolution. ( 1) 

At any time after dissolution is authorized, the corporation 

may dissolve by delivering to the secretary of state 

articles of dissolution setting forth: 

(a) the name of the corporation; 

(b) the date dis~olution was authorized: 

(c) a statement that dissolution was approved by a 

sufficient vote of the board: 

(d) if approval of members was not required, a 

statement to that effect and a statement that dissolution 

was approved by a sufficient vote of the board of directors 

or incorporators: 

(e) if approval by members was requir~d: 

(i) the designation, number of memberships outstanding, 

number of votes entitled to be cast by each class entitled 

to vote separately on dissolution, and number of votes of 

each class indisputably voting on dissolution; and 

(ii) {A) either the total number of votes cast for and 

against dissolution by each class entitled to vote 
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separately on dissolution or the total number of undisputed 

votes cast for dissolution by each class; and 

(B) a statement that the numbec cast for dissolution by 

each class was sufficient for approval by that class; 

(f) if approval of dissolution by some person or 

persons other than the members, the board, or the 

incorporators is required pursuant to [section l35(l)(c)}, a 

statement that the approval was obtained; and 

(g) if the corporation is a public benefit or religious 

corporation, that the notice to the attorney general 

required by [section 136(1)) has been given. 

(2) A corporation is dissolved upon the effective date 

of its articles of dissolution. 

NEW SECTIO!:!.:_ Section 138. Revocation of dissolution. 

(1) A corporation may revoke its dissolution within 120 days 

of its effective date. 

(2) Revocation of dissolution must be authorized in the 

same manner as the dissolution was authorized unless that 

authorization permitted revocation by action of the board of 

directors alone, in which event the board of directors may 

revoke the dissolution without action by the members or any 

other person. 

(3) After the revocation of dissolution is authorized, 

the corporation may revoke the dissolution by delivering to 

the secretary of state, for filing, articles of revocation 
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of dissolution, together with a copy of its articles of 

dissolution, that set forth: 

(a) the name of the corporation; 

(b) the effective date of the dissolution that was 

revoked: 

(c) the date that the revocation of dissolution was 

authorized; 

(d) if the corporation's board of directors or 

incorporators revoked the dissolution, a statement to that 

effect; 

(e) if the corporation's board of directors revoked a 

dissolution authorized by the members alone or in 

conjunction with another person or persons, a statement that 

revocation ~as permitted by action by the board of directors 

alone pursuant to that authorization; and 

tf) if member or third person action was required to 

revoke the dissolution, the information required by [section 

137 (l)(e) and (l)(f)J. 

(4) Revocation of dissolution is effective upon the 

effective date of the articles of revocation of dissolution. 

(5) When the revocation of dissolution is effective, it 

relates back to and takes effect as of the effective date of 

the dissolution and the corporation may resume carrying on 

ics activities as if dissolution had ~ever occurred. 

NEW SECTION. Section 139. Effect of dissolution. ( l) A 
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dissolved corporation continues its corporate existence but 

may not carry on any activities except those appropriate to 

wind up and liquidate its affairs, including: 

(a) preserving and protecting its assets and minimizing 

its liabilities: 

(b) discharging or making provision for discharging its 

liabilities and obligations; 

{CJ disposing of its properties that will not be 

distributed in kind; 

(d) returning, transferring, or conveying assets held 

by the corporation upon a condition requiring return, 

transfer, or conveyance in accordance with the condition; 

je) transferring, subject to any contractual or legal 

requirements, its assets as provided in or authorized by its 

articles of incorporation or bylaws; 

(f) if the corporation is a public ben@fit corporation 

or religious corporation and provision has not been made in 

its articles or bylaws for distribution of assets on 

dissolution, transferring, subject to any contractual or 

legal requirement, its assets: 

(i) to one or more persons described in section 

50l(CJ(3) of the Internal Revenue Code; or 

(ii) if the dissolved corporation is not described in 

section 50l(c)(3) cf the Internal Revenu~ Code, to one or 

more public benefit corporations or religious corporations~ 
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{g) if the corporation is a mutual benefit corporation 

and provision has not been made in its articles or bylaws 

for distribution of assets on dissolution, transferring its 

assets to its members or, if it does not have members, ta 

those persons whom the corporation holds itself out as 

benefitting or serving; and 

(h) doing every other act necessary to wind up and 

liquidate its assets and affairs. 

(2) Dissolution of a corporation does not: 

(a) transfer title to the corporation's property; 

(b) subject its directors or officers to standards of 

conduct different from those prescribed in [sections 75 

through 109]; 

(c} change quorum or voting requirements for its board 

or members; change provisions for selection, resignation, or 

removal of its directors or officers, or both: or change 

provisions for amending its bylaws; 

(d) prevent commencement of a proceeding by or against 

the corporation in its corporate name; 

(e) abate or suspend a proceeding pending by or against 

the corporation on the effective date of dissolution: or 

{f) terminate the authority of the registered agent. 

NEW SECTION, Section 140. Known claims against 

dissolved corporation. (1) A dissolved corporation shall 

dispose of the known claims against it by fallowing the 
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procedure described in this section. 

(2) The dissolved corporation shall notify its known 

claimants in writing of the dissolution at any time after 

its effective date. The written notice must: 

(a) describe information that must be included in a 

claim; 

(b) provide a mailing address where a claim may be 

sent; 

{C) state the deadline, which may not be fewer than 120 

days from the effective date of the written notice, by which 

the dissolved corporation must receive the claim1 and 

(d) state that the claim will be barred if not received 

by the deadline. 

(3) A claim against the dissolved corporation 

barred: 

is 

(a) if a claimant who was given written notice under 

subsection (2) does not deliver the claim to the dissolved 

corporation by the deadline; or 

(b) if a claimant whose claim was rejected by the 

dissolved corporation does not commence a proceeding to 

enforce the claim within 90 days from the effective date of 

the rejection notice. 

(4) For purposes of this section, "claim" does not 

include a contingent liability or a claim based on an event 

occurring after the effective date of dissolution. 
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NEW SECTION. Section 141. Unknown claims against 

dissolved corporations. ( l) The dissolution of a 

corporation, including by the expiration of its term, does 

not take away or impair any remedy available to or against 

the corporation, its officers, directors, or members for any 

claim or right, whether or not the claim or right existed or 

accrued prior to the dissolution. Any action or proceeding 

by or against the corporation referred to in this subsection 

may be prosecuted or defended by the corporation in its 

corporate name. Members, directors, and officers may take 

corporate or other action as is appropriate to protect a 

remedy, right, or claim. 

(2) A claim may be enforced under this section or 

[section 1401: 

(a) against the dissolved corporation, to the extent of 

its undistributed assets; or 

(b) if the assets have been distributed in liquidation, 

against a member of the dissolved corporation to the extent 

of the member's pro rata share of the claim or the corporate 

assets distributed to him in liquidation, whichever is less. 

However, a member's total liability for all claims under 

this section may not exceed the total amount of assets 

distributed to the member. 

( 3) Subsections ( l) and ( 2) apply tc a foreign 

corporation transacting business in this state, and its 
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members, for any claims otherwise arising or accruing under 

MOntana law. 

NEW SECTION. Section 142. Grounds for 

dissolution. 

corporation: 

(l) The district court may 

judicial 

dissolve a 

(a) in a proceeding by the attorney general if it is 

established that: 

( i) the corporation obtained its articles of 

incorporation through fraud; 

(ii) the corporation has continued to exceed or abuse 

the authority conferred upon it by law; 

(iii) the corporation is a public benefit corporation 

and the corporate assets are being misapplied or wasted; or 

(iv) the corporation is a public benefit corporation and 

is no longer able to carry out its purposes: 

(b) in a proceeding by 50 members or members holding 51 

of the voting power, whichever is less, or by a director or 

any person specified in the articles, except as provided in 

the articles or bylaws of a religious corporation, if it is 

established that: 

(i) the directors are deadlocked in the management of 

the corporate affairs and the members, if any, are unable to 

breach the deadlock; 

(ii) the directors or those in control of the 

corporation have acted, are acting, or will act in a manner 
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that is illegal, oppressive, or fraudulent; 

(iii} the members are deadlocked in voting power and 

have failed, for a period that includes at least two 

consecutive annual meeting dates, to elect successors to 

directors whose terms have or would otherwise have expired; 

(iv) the corporate assets are being misapplied or 

wasted; or 

(v) the corporation is a public benefit corporation or 

religious corporation and is no longer able to carry out its 

purposes; 

(C) in a proceeding by a creditor if it is established 

that: 

(i) the creditor 1 s claim has been reduced to judgment, 

the execution on the judgment returned unsatisfied, and the 

corporation is insolvent; or 

(ii) the corporation has admitted in writing that the 

creditor's claim is due and owing and the corporation is 

insolvent: or 

(d) in a proceeding by the corporation to have its 

voluntary dissolution continued under court supervision. 

(2) Prior to dissolving a corporation, the court shall 

consider whether: 

(a} there are reasonable alternatives to dissolution; 

(b) dissolution is in the public interest, if the 

corporation is a public benefit corporation~ and 
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(C) dissolution is the best way of protecting the 

interests of members if the corporation is a mutual benefit 

corporation. 

NEW SECTION. Section 143. Procedure for judicial 

dissolution. (1) venue for a proceeding by the attorney 

general to dissolve a corporation lies in the district court 

for the first judicial district. Venue for a proceeding 

brought by any other party named in [section 142) lies in 

the judicial district for the county where a corporation's 

principal office or, if the principal office is not located 

in this state, the county where its registered office is or 

was last located. 

(2) It is not necessary to make directors or members 

parties to a proceeding to dissolve a corporation unless 

relief is sought against them individually. 

l 3) In a proceeding brought to dissolve a corporation, 

a court may issue injunctions, appoint a receiver or 

custodian pendente lite with all powers and duties the court 

directs, take other action required to preserve the 

corporate assets wherever located, and carry on the 

activities of the corporation until a full hearing can be 

held. 

(4) A person other than the attorney general who brings 

an involuntary dissolution proceeding for a public benefit 

corporation or religious corporation shall give written 
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notice of the proceeding to the attorney general who may 

intervene. 

NEW SECTION. Section 144. Receivership or 

custodianship. (l) A court in a judicial proceeding brought 

to dissolve a public benefit corporation or mutual benefit 

corporation may appoint one or more receivers to wind up and 

liquidate the affairs of the corporation or one or more 

custodians to manage the affairs of the corporation. The 

court shall hold a hearing, after notifying all parties to 

the proceeding and any interested persons designated by the 

court, before appointing a receiver or custodian. The court 

a receiver or custodian has exclusive appointing 

jurisdiction over the corporation and all of its property, 

wherever located. 

(2) The court may appoint, as a receiver or custodian, 

an individual authorized to transact business in this state 

or a domestic or foreign business or nonprofit corporation 

authorized to transact business in this state. The court may 

require the receiver or custodian to post bond, with or 

without sureties, in an amount the court directs. 

(3) The court shall describe the powers and duties of 

the receiver or custodian in its appointing order, which may 

be amended from time to time. Among other powers: 

(a) the receiver: 

( i) may, if authorized by the court, dispose of all or 
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any part of the assets of the corporation wherever located, 

at a public or private sale, subject to any trust and other 

restrictions that would be applicable to the corporation; 

and 

(ii) may sue and defend in the receiver's or custodian's 

name as receiver or custodian of the corporation in all 

courts of this state: and 

(b) the custodian may exercise all the powers of the 

corporation through or in place of its board of directors or 

officers to the extent necessary to manage the affairs of 

the corporation in the best interests of its members and 

creditors. 

(4) The court during a receivership may redesignate the 

receiver a custodian and during a custodianship may 

redesignate the custodian a receiver if doing so is in the 

best interests of the corporation, its members, and its 

creditors. 

(5) From time to time during the receivership or 

custodianship, the court may order compensation paid and 

expense disbursements or reimbursements made to the receiver 

or custodian and the receiver or custodian's counsel from 

the assets of the corporation or proceeds from the sale of 

the assets. 

NEW SECTION. Section 145. Decree of dissolution. (1) 

If after a hearing the court determines that one or more 
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grounds for judicial dissolution described in [section 142) 

exist, it may enter a decree dissolving the corporation and 

specifying the effective date of the dissolution, and the 

clerk of the court shall deliver a certified copy of the 

decree to the secretary of state, who shall file it. 

(2) After entering the decree of dissolution, the court 

shall direct the winding up and liquidation of the 

corporation's affairs in accordance with [section 139) and 

the notification of its claimants in accordance with 

[sections 140 and 141]. 

NEW SECTION. Section 146. Deposit with state 

treasurer. Assets of a dissolved corporation that should be 

transferred to a creditor, claimant, or member of the 

corporation who cannot be found or who is not competent to 

receive them must be reduced to cash, subject to known trust 

restrictions, and deposited with the state treasurer for 

safekeeping. However, in the state treasurer's discretion, 

property may be received and held in kind. When the 

creditor, claimant, or member furnishes satisfactory proof 

of entitlement to the amount deposited or property held in 

kind, the state treasurer shall deliver to the creditor, 

claimant, member, or other person as his representative that 

amount or property. 

NEW SECTION. Section 147. Authority to transact 

business required .. {l) A foreign corporation may not 
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transact business in this state until it obtains a 

certificate of authority from the secretary of state. 

(2) The following activities, among others, do not 

constitute transacting business within the meaning of 

subsection (l}: 

(a) maintaining, defending, or settling any proceeding: 

(b) holding meetings of the board of directors or 

members or carrying on other activities concerning internal 

corporate affairs; 

{c) maintaining bank accounts; 

(d) maintaining offices or agencies for the transfer, 

exchange, and registration of memberships or securities or 

maintaining trustees or depositaries with respect to those 

securities; 

(e) selling through independent contractors; 

(f} soliciting or obtaining orders, whether by mail or 

through employees or agents or otherwise, if the orders 

require acceptance outside this state before they become 

contracts; 

(g) creating or acquiring indebtedness, mortgages, and 

security interests in real or personal property; 

(h} securing or collecting debts or enforcing mortgages 

and security interests in property securing the debts; 

(i) owning real or personal property: 

(i) that is acquired incident to activities described 
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in subsection (2)(h) if the property is disposed of within 5 

years after the date of acquisition; or 

{ii) that does not produce income or is not used in the 

performance of a corporate function; 

(j} conducting an isolated transaction that is 

completed within 30 days and that is not a transaction in 

the course of repeated transactions of a similar nature; or 

(k) transacting business in interstate commerce. 

(3) The list of activities in subsection (2) is not 

exhaustive. 

NEW SECTION. Section 148. Consequences of transacting 

business without authority. ( l) A foreign corporation 

transacting business in this state without a certificate of 

authority may not maintain a proceeding in any court in this 

state until it obtains a certificate of authority. 

(2) The successor to a foreign corporation that 

transacted business in this state without a certificate of 

authority and the assignee of a cause of action arising out 

of that business may not maintain a proceeding on that cause 

of action in any court in this state until the foreign 

corporation or its successor obtains a certificate of 

authority. 

{3) A court may stay a proceeding commenced by a 

foreign corpor~tionr its successor, or its assignee until it 

determines whether the foreign corporation, its successor, 
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or its assignee requires a certificate of authority. If it 

determines that a certificate is required, the court may 

further stay the proceeding until the foreign corporation, 

its successor, or its assignee obtains the certificate. 

(4) A foreign corporation is liable for a civil penalty 

of $5 for each day, but not to exceed a total of $1,000 for 

each year, that it transacts business in this state without 

a certificate of authority. The attorney general may collect 

all penalties due under this subsection. 

(5) Notwithstanding the provisions of subsections (1) 

and (2), the failure of a foreign corporation to obtain a 

certificate of authority does not impair the validity of its 

corporate acts or prevent it from defending any proceeding 

in this state. 

NEW SECTION. Section 149. Application for certificate 

of authority. (1) A foreign corporation may apply for a 

certificate of authority to transact business in this state 

by delivering an application to the secretary of state. The 

application must set forth: 

{a) the name of the foreign corporation or, if its name 

is unavailable for use in this state, a corporate name that 

satisfies the requirements of [section 152]; 

(b) the name of the state or country under whose law it 

is incorporated; 

(c) the date of incorporation and period of duration; 
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(d) the street address and, if different, the mailing 

address of its principal office; 

{e) the street address and, if different, the mailing 

address of its registered office in this state and the name 

of its registered agent at that office; 

(f) the names and usual business or home addresses of 

its current directors and officers; 

(g) whether the foreign corporation has members~ 

{h) whether the corporation, if it had been 

incorporated in this state, would be a public benefit 

corporation, mutual benefit corporation, or religious 

corporation; and 

(i) the purpose or purposes of the corporation that it 

proposes to pursue in the transaction of business in this 

state. 

(2) The foreign corporation shall deliver with the 

completed application a certificate of existence or a 

similar document authenticated by the secretary of state or 

other official having custody of corporate records in the 

state or country under whose law the foreign corporation is 

incorporated. 

NEW SECTION. Section 150. Aaended certificate of 

authority. (1) A foreign corporation authorized to transact 

business in this state shall obtain an amended certificate 

of authority from the secretary of state if it changes: 
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(a) its corporate name; 

(b) the period of its duration; 

(C} the state or country of its incorporation; or 

(d) its designation as a public benefit corporation, 

mutual benefit corporation, or religious corporation. 

(2) The requirements of [section 149] for obtaining an 

original certificate of authority apply to obtaining an 

amended certificate under this section. 

NEW SECTION. Section 151. Effect of certificate of 

authority. tl} A certificate of authority authorizes the 

foreign corporation to which it is issued the right to 

transact business in this state subject, however, to the 

right of the state to revoke the certificate as provided in 

[sections l through 168]. 

(2) A foreign corporation with a valid certificate of 

authority has the same rights and enjoys the same privileges 

as a domestic corporation of a similar character and, except 

as otherwise provided by [sections 1 through 168], is 

subject to the same duties, restrictions, penalties, and 

liabilities now or later imposed on a domestic corporation 

of a similar character. 

( 3} [Sections 1 through 1681 do not authorize this 

state to regulate the organization or internal affairs of a 

foreign corporation authorized to transact business in this 

state. 
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NEW SECTION. Section 152. Corporate name of foreign 

corporation .. ( l) If the corporate name of a foreign 

corporation does not satisfy the requirements of [section 

311, the foreign corporation, to obtain or maintain a 

certificate of authority to transact business in this state, 

may use a fictitious name to transact business in this state 

if: 

{a) its real name is unavailable: and 

(b) it delivers to the secretary of state, for filing, 

a copy of the resolution of its board of directors, 

certified by its secretary, adopting the fictitious name. 

(2) Except as authorized by subsections (3) and (4), 

the corporate name, including a fictitious name, of a 

foreign corporation must be distinguishable in the records 

of the secretary of state from: 

(a) the corporate name of a nonprofit or business 

corporation incorporated or authorized to transact business 

in this state; 

(b) a corporate name reserved or registered under 

[sections 32 or 33] or 35-1-302 or 35-1-303; 

(c) the fictitious name of another foreign business or 

nonprofit corporation authorized to transact business in 

this state; 

(d.) the corporate name of a domestic ccrporation that 

has dissolved, but distinguishable only for a period of 120 
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days after the effective date of dissolution; and 

(e) any assumed business name, limited partnership 

name, trademark, or service mark registered or reserved with 

the secretary of state. 

(3) A foreign corporation may apply to the secretary of 

state for authorization to use in this state the name of 

another corporation, incorporated or authorized to transact 

business in this state, that is not distinguishable in the 

records of the secretary of state from the name applied for. 

The secretary of state shall authorize use of the name 

applied for if: 

(a} the other corporation consents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguishable in the records of the secretary of state 

from the name of the applying corporation: or 

(b) the applicant delivers to the secretary of state a 

certified copy of a final judgment of a court of competent 

jurisdiction establishing the applicant's right to use the 

name applied for in this state. 

(4) A foreign corporation may use in this state the 

name, including the fictitious name, of another domestic or 

foreign business or nonprofit corporation that is used in 

this state if the other corporation is incorporated or 

authorized to transact business in this state and the 
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foreign corporation: 

(a) has merged with the other corporation; 

(b) has been formed by reorganization of the other 

corporation; or 

(C) has acquired 

assets, including the 

corporatione 

all or substantially 

corporate name, of 

all 

the 

of the 

other 

(5) If a foreign corporation authorized to transact 

business in this state changes its corporate name to one 

that does not satisfy the requirements of [section 31), it 

may not transact business in this state under the changed 

name until it adopts a name satisfying the requirements of 

[section 31] and obtains an amended certificate of authority 

under (section 150). 

NEW SECTION. Section 153. Registered office and 

registered agent of foreign corporatione Each foreign 

corporation authorized to transact business in this state 

shall continuously maintain in this state: 

(l} a registered office with the same address as that 

of its registered agent; and 

(2) a registered agent who may be: 

(a) an individual who resides in this state and whose 

office is identical with the registered office; 

(b) a domestic business or nonprofit corporation whose 

office is identical with the registered office; or 
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(c) a foreign business or nonprofit corporation 

authorized to transact business in this state whose office 

is identical with the registered office. 

NEW SECTION. Section 154. Change of registered office 

or re9istered agent of foreign corporation. {l) A foreign 

corporation authorized to transact business in this state 

may change its registered office or registered agent by 

delivering to the secretary of state, for filing, 

statement of change that sets forth: 

{a) the name of the foreign corporation; 

a 

(b) the street address and, if different, the mailing 

address of its current registered office; 

(c) if the current registered office is to be changed, 

the street address and, if different, the mailing address of 

its new registered office; 

(dJ the name of its current registered agent: 

{e) if the current registered agent is to be changed, 

the name of its new registered agent and the new agent 1 s 

written consent to the appointment, either on the statement 

or attached to it; and 

(f) the fact that after the change or changes are made, 

the street addresses of its registered office and the office 

of its registered agent will be identical. 

(2) If a registered agent changes the street address of 

its business office, the agent may change the address of the 
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registered office of any foreign corporation for which the 

agent is the registered agent by notifying the corporation 

in writing of the change and signing, either manually or in 

facsimile, and delivering to the secretary of state, for 

filing, a statement of change that complies with the 

requirements of subsection (l} and that states that the 

corporation has been notified of the change. 

NEW SECTION. Section 155. Resignation of registered 

agent of foreign corporation. {l) The registered agent of a 

foreign corporation may resign as agent by signing and 

delivering to the secretary of state, for filing, the 

original and two copies of a statement of resignation. The 

statement of resignation may include a statement that the 

registered office is also discontinued. 

(2} After filing the statement, the secretary of state 

shall attach the filing receipt to one copy and mail the 

copy and receipt to the registered office if the office has 

not been discontinued. The secretary of state shall mail the 

other copy to the foreign corporation at its principal 

office address shown in its most recent annual report. 

(3) The agency is terminated, and the registered office 

discontinued if so provided, 31 days after the date on which 

the statement was filed. 

NEW SECTION. Section 156. Service of process on 

foreign corporations. Service of process on a foreign 
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corporation must be effected upon the persons and in the 

manner provided for by the Montana Rules of Civil Procedure. 

NEW SECTION. Section 157. Withdrawal of foreign 

corporation. {l} A foreign corporation authorized to 

transact business in this state may not withdraw from this 

state until it obtains a certificate of withdrawal from the 

secretary of state. 

(2) A foreign corporation authorized to transact 

business in this state may apply for a certificate of 

withdrawal by delivering an application to the secretary of 

state for filing. The application must set forth: 

(a) the name of the foreign corporation and the name of 

the state or country under whose law it is incorporated; 

(b) the fact that it is not transacting business in 

this state and that it surrenders its authority to transact 

business in this state; 

(c) the fact that it revokes the authority of its 

registered agent to accept service on its behalf and 

appoints the secretary of state as its agent for service of 

process in any proceeding based on a cause of action arising 

during the time it was authorized to do business in this 

state; 

{d) a mailing address to which the secretary of state 

may mail a copy of any process served on him under 

subsection (2)(c); and 
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(e) a commitment to notify the secretary of state, in 

the future, of any change in the mailing address. 

NEW SECTION. Section 158. Grounds for revocation. (1) 

The secretary of state may commence a proceeding under 

[section 159] to revoke the certificate of authority of a 

foreign corporation authorized to transact business in this 

state if: 

(a) the foreign corporation does not deliver the annual 

report to the secretary of state within 90 days after it is 

due; 

(b) the foreign corporation does not pay within 90 days 

after they are due any franchise taxes or penalties imposed 

by (sections l through 168) or other law; 

(c} the foreign corporation is without a registered 

agent or registered office in this state for 90 days or 

more; 

(d} the foreign corporation does not inform the 

secretary of state under (sections 154 or 1S5) that its 

registered agent or registered office has changed, that its 

registered agent has resigned, or that its registered office 

has been discontinued, within 90 days of the change, 

resignation, or discontinuance; 

(e) an incorporator, director, officer, or agent of the 

foreign corporation signed a document that the person knew 

was false in any material respect, with the intent that the 
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document be delivered to the secretary of state for filing: 

or 

(f) the secretary of state receives a duly 

authenticated certificate from the secretary of state or 

other official having custody of corporate records in the 

state or country under whose law the foreign corporation is 

incorporated, which certificate states that the foreign 

corporation has been dissolved or disappeared as the result 

of a merger. 

(2) The attorney general may commence 

under [section 1S9] to revoke the certificate 

a proceeding 

of authority 

of a foreign corporation authorized to transact business in 

this state if: 

(a} the corporation has continued to exceed or abuse 

the authority conferred upon it by law; 

(b) the corporation is designated as a foreign public 

benefit corporation and its corporation assets in this state 

are being misapplied or wasted; or 

(c) the corporation is designated as a foreign public 

benefit corporation and it is no longer able to carry out 

its purpose. 

NEW SECTION. Section 159. Procedure for and effect of 

revocation. (1) The secretary of state upon determining that 

one or more grounds exist under [section 158] for revocativn 

of a certificate of authority shall serve the foreign 
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corporation with written notice of that determination under 

(section 156]. 

(2) The attorney general, upon determining that one or 

more grounds exist under (section 158(2}] for revocation of 

a certificate of authority, shall request the secretary of 

state to serve, and the secretary of state shall serve, the 

foreign corporation with written notice of that 

determination under [section 1561. 

(3) If the foreign corporation does not correct each 

ground for revocation or demonstrate to the reasonable 

satisfaction of the secretary of state or attorney general 

that each ground for revocation determined by the secretary 

of state or attorney general does not exist within 60 days 

after service of the notice is perfected under [section 

1561, the secretary of state may revoke the foreign 

corporation's certificate of authority by signing a 

certificate of revocation that states the ground or grounds 

for revocation and the effective date of the revocation. The 

secretary of state shall file the original of the 

certificate and serve a copy on the foreign corporation 

under [section 156}. 

{4) The authority of a foreign corporation to transact 

business in this state ceases on the date shown on the 

certificate revoking its certificate of authority. 

(5) Revocation of a foreign corporation's certificate 
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of authority does not terminate the authority of the 

registered agent of the corporation. 

NEW SECTION. Section 160. Appeal from revocation. (lJ 

A foreign corporation may appeal the secretary of state's 

revocation of its certificate of authority to the district 

court for the first judicial district within 30 days after 

the service of the certificate of revocation is perfected 

under [section 156}. The foreign corporation shall appeal by 

petitioning the court to set aside the revocation and 

attaching to the petition copies of its certificate of 

authority and the secretary of state's certificate of 

revocation. 

(2) The court may summarily order the secretary of 

state to reinstate the certificate of authority or may take 

any other action the court considers appropriate. 

(3) The court's final decision may be appealed as in 

other civil proceedings. 

NEW SECTION. Section 161. Corporate records. (ll A 

corporation shall keep as permanent records minutes of all 

meetings of its members and board of directors, a record of 

all actions taken by the members or directors without a 

meeting, and a record of all actions taken by committees of 

the board of directors as authorized by (section 90(4)]. 

(2) A corporation shall maintain appropriate accounting 

records. 
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(3) A corporation or its agent shall maintain a record 

of its members in a form that permits preparation of a list 

of the names and addresses of all members, in alphabetical 

order by class, showing the number of votes each member is 

entitled to cast. 

(4) A corporation shall maintain its records in written 

form or in another form capable of conversion into written 

form within a reasonable time. 

(5) A corporation shall keep a copy of the following 

records at its principal office or a location from which the 

records may be recovered within 2 business days: 

(a) its articles or restated articles of incorporation 

and all amendments to them currently in effect; 

(b) its bylaws or restated bylaws and all amendments to 

them currently in effect; 

(c) resolutions adopted by its board of directors 

relating to the characteristics, qualifications, rights, 

limitations, and obligations of members or any class or 

category of members; 

(d) the minutes of all meetings of members and the 

records of all actions approved by the members for the past 

3 years; 

(e) the financial statements available to shareholders 

for the past 3 years under [section 166}; 

(f) a list of the names and business or home addresses 
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of its current directors and officers; and 

(g) its most recent annual report delivered to 

secretary of state under [section 168]. 

NEW SECTIQJ,l_._ Section 162. Inspection of records 

the 

by 

-rs. (1) Subject to [section 163(3)] and subsection (5) 

of this section, a member is entitled to inspect and copy, 

at a reasonable time and location specified by the 

corporation, any of the records of the corporation described 

in [section 161(5)} if the member gives the corporation 

written notice or a written demand at least 5 business days 

before the date on which the member wishes to inspect and 

copy. 

(2) 

inspect 

Subject to subsection (5), a member is entitled to 

and copy, at a reasonable time and reasonable 

location specified by the corporation, any of the 

records of the corporation if the member 

following 

meets the 

requirements of subsection (3) and gives the corporation 

written notice at least 5 business days before the date on 

which the member wishes to inspect and copy: 

(a) excerpts from any records required to be maintained 

under [section 161(1)], to the extent not subject to 

inspection under subsection (l}; 

(b) accounting records of the corporation; and 

(C) 

( 3) 

subject to [section 165], the membership list. 

A member may inspect and copy the records 
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identified in subsection (2) only if: 

(a) the member's demand is made in good faith and for a 

proper purpose; 

(b} the member describes with reasonable particularity 

the purpose and the records the member desires to inspect; 

and 

(c) 

purpose. 

( 4) 

the records are directly 

This section does not affect: 

connected with this 

(a) the right of a member to inspect records under 

(section 66) or, if the member is in litigation with the 

corporation, to the same extent as any other litigant; or 

(b) the power of a court, independent of (sections l 

through 168], to compel the production of corporate records 

for examination. 

(5} The articles or bylaws of a religious corporation 

may limit or abolish the right of a member under this 

section to inspect and copy any corporate record. 

NEW SECTION. Section 163. Scope of inspection rights. 

11) A member's agent or attorney has the same inspection and 

copying rights as the member the agent or attorney 

represents. 

(2) The right to copy records under [section 1621 

includes, if reasonable, the right to receive copies made by 

photographic, xerographic, or other means. 
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{3) The corporation may impose a reasonable charge, 

covering the costs of labor and material, for copies of 

documents provided to the member. The charge may not exceed 

the estimated cost of production or reproduction of the 

records. 

{4) The corporation may comply with a member's demand 

to inspect the record of members under [section 162(2}(c}J 

by providing the member with a list of its members that was 

compiled no earlier than the date of the member's demand. 

NEW SECTION. Section 164. court-ordered inspection. 

(1) If a corporation does not allow a member who complies 

with [section 162(1)] to inspect and copy any records 

required by that subsection to be available for inspection, 

the district court, for the judicial district of the county 

where the corporation's principal office, or, if none in 

this state, its registered office, is located may summarily 

order inspection and copying of the records demanded at the 

corporation's expense upon application of the member. 

(2) If a corporation does not within a reasonable time 

allow a member to inspect and copy any other record, the 

member who complies with [sections 162(2) and (3)] may apply 

to the district court, for the judicial district of the 

county where the corporation 1 s principal office or, if the 

principal office is not located in this state, the county 

where its registered office is located for an order to 
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permit inspection and copying of the records demanded. The 

court shall dispose of an application under this subsection 

on an expedited basis. 

(3) If the court orders inspection and copying of the 

records demanded, it shall also order the corporation to pay 

the member's costs, including reasonable attorney fees, 

incurred to obtain the order unless the corporation proves 

that it refused inspection in good faith because it had a 

reasonable basis for doubt about the right of the member to 

inspect the records demanded. 

(4) If the court orders inspection and copying of the 

records demanded, it may impose reasonable restrictions on 

the use or distribution of the records by the demanding 

member. 

NEW SECTION. Section 165. Li■itations on use of 

membership list. (1) Without consent of the board, a 

membership list or any part of it may not be obtained or 

used by a person for any purpose unrelated to a member 1 s 

interest as a member. 

of 

(2) Without limiting the generality of 

subsection (1), without the consent 

membership list or any part of it may not be: 

the provisions 

of the board a 

(a) used to solicit money or property unless the money 

or property will be used solely to solicit the votes of the 

members in an election to be held by the corporation; 
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(c) sold to or purchased by any person. 

NEW SECTION. Section 166. Financial 

HB 0741/02 

statements for 

members. Upon the written request of any member of the 

corporation, the corporation shall mail to the member its 

most recent financial statements showing in reasonable 

detail its assets and liabilities and the results of the 

operations. 

NEW SECTION. Section 167. Report of indemnification to 

members. If a corporation indemnifies or advances expenses 

to a director under [sections 102 through 105} in connection 

with a proceeding by or in the right of the corporation, the 

corporation shall report the indemnification or advance in 

writing to the members with or before the notice of the next 

meeting of members. 

NEW SECTION. Section 168. Annual report for secretary 

of state. (1) Each domestic corporation and each foreign 

corporation authorized to transact business in this state 

shall deliver to the secretary of state, for filing, an 

annual report on a form prescribed and furnished by the 

secretary of state that sets forth: 

(a) the name of the corporation and the state or 

country under whose law it is incorporated; 

{b} the address of its registered office and the name 

of its registered agent at the office in this state; 
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(c) the address of its principal office; 

(d) the names and business or residence addresses of 

its directors and principal officers: 

(e) a brief description of the nature of its 

activities; and 

(fl whether or not it has members. 

(2) The information in the annual report must be 

current on the date the annual report is executed on behalf 

of the corporation. 

{3) The first annual report must be delivered to the 

secretary of state between January land April i U of the 

year following the calendar year in which a domestic 

corporation was incorporated or a foreign corporation was 

authorized to transact business. subsequent annual reports 

must be delivered to the secretary of state between January 

land Aprill !2_. 

(4) If an annual report does not contain the 

information required by this sectionr the secretary of state 

shall promptly notify the reporting domestic or foreign 

corporation in writing and return the report to it for 

correction. If the report is corrected to contain the 

information required by this section and delivered to the 

secretary of state within 30 days after the effective date 

cf nvt i~e, it is considered to oe timely filed. 

Section 169. Section 15-1-101, MCA, is amended to read, 
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"15-1-101. Definitions. ( 1) Except as otherwise 

specifically provided, when terms mentioned in this section 

are used in connection with taxation, they are defined in 

the following manner: 

(a) The term ~agricultural" refers to the raising of 

livestock, poultry, bees, and other species of domestic 

animals and wildlife in domestication or a captive 

environment, and the raising of field crops, fruit, and 

other animal and vegetable matter for food or fiber. 

(b) The term "assessed value" means the value of 

property as defined in 15-8-111. 

(c) The term "average wholesale value" means the value 

to a dealer prior to reconditioning and profit margin shown 

in national appraisal guides and manuals or the valuation 

schedules of the department of revenue. 

(d) (i) The term "commercial", when used to describe 

property, means any property used or owned by a business, a 

trade, or a nenpro£%~ corporation as defined in 3S-%-¼8~ 

[section lJ, or used for the production of income, except 

that property described in subsection (ii}. 

(ii) The following types of property are not commercial: 

(A) agricultural lands; 

(B) timberlands; 

(C) single-family residences and ancillary improvements 

and improvements necessary to the function of a bona fide 
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farm, ranch, or stock operation; 

(D) mobile homes used exclusively as a residence except 

when held by a distributor or dealer of trailers or mobile 

homes as his stock in trade; 

(E) all property described in 15-6-135; and 

(F) all property described in 15-6-136. 

{e} The term "comparable property" means property that 

has similar use, function, and utility; that is influenced 

by the same set of economic trends and physical, 

governmental, and social factors; and that has the potential 

of a similar highest and best use. 

(fl The term "credit" means solvent debts, secured or 

unsecured, owing to a person. 

( g) The term '"improvements'' includes all buildings, 

structures, fences, and improvements situated upon, erected 

upon, or affixed to land. When the department of revenue or 

its agent determines that the permanency of location of a 

mobile home or housetrailer has been established, the mobile 

home or housetrailer is presumed to be an improvement to 

real property. A mobile home or housetrailer may be 

determined to be permanently located only when it is 

attached to a foundation which cannot feasibly be relocated 

and only when the wheels are removed. 

( h) The term ,. leasehold improvements" means 

improvements to mobile homes and mobile homes located on 
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land owned by another person. This property is assessed 

under the appropriate classification and the taxes are due 

and payable in two payments as provided in 15-24-202. 

Delinquent taxes on such leasehold improvements are a lien 

only on such leasehold improvements. 

(i) The term "livestock" means cattle, sheep, swine, 

goats, horses, mules, and asses. 

(j) The term "mobile home" means forms of housing known 

as •trailers", 11 housetrailers 11
,, or '"trailer coaches" 

exceeding 8 feet in width or .45 feet in length, designed to 

be moved from one place to another by an independent power 

connected to them, or any 11 trailer 11
, "housetrailer 11

, or 

"trailer coach" up to 8 feet in width or 45 feet in length 

used as a principal residence. 

(k) The term "personal property" includes everything 

that is the subject of ownership but that is not included 

within the meaning of the terms "real estate" and 

"improvements". 

(1) The term "poultry" includes all chickens, turkeys, 

geese, ducks, and other birds raised in domestication to 

produce food or feathers. 

(m) The term "property" includes moneys, credits, 

bonds, stocks, franchises, and all other matters and things, 

real, personal, and mixed, capable of private ownership. 

This definition must not be construed to authorize the 
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taxation of the stocks of any company or corporation when 

the property of such company or corporation represented by 

the stocks is within the state and has been taxed. 

(n) The term ''real estate~ includes: 

(i) the possession of, claim to, ownership of, or right 

to the possession of land; 

(ii) all mines, minerals, and quarries in and under the 

land subject to the provisions of 15-23-501 and Title 15, 

chapter 23, part 81 all timber belonging to individuals or 

corporations growing or being on the lands of the United 

States; and all rights and privileges appertaining thereto. 

(o) "Research and development 

incorporated under the laws of this 

firm" means an entity 

state or a foreign 

corporation authorized 

principal purpose is to 

to do business in this state whose 

exploration, and 

engage in 

experimentation 

theoretical analysis, 

and the extension of 

investigative findings and theories of a scientific and 

technical nature into practical application for experimental 

and demonstration purposes, including the experimental 

production and testing of models, devices, equipment, 

materials, and processes. 

(p} The term ''taxable value" ~eans the percentage of 

market or assessed value as provided for in Title lS, 

chapter 6, part 1. 

(q) The term ''weighted mean assessment ratio" means the 
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total of the assessed values divided by the total of the 

selling prices of all area sales in the stratum. 

( 2) The phrase "municipal corporation" or 

"municipality" or ••taxing unit'' shall be deemed to include a 

county, city, incorporated town, township, school district, 

irrigation district, drainage district, or any person, 

persons, or organized body authorized by law to establish 

tax levies for the purpose of raising public revenue. 

( 3) The term "state board" or "board" when used without 

other qualification shall mean the state tax appeal board." 

Section 170. section 33-17-211, MCA, is amended to 

read: 

•33-11-211. General qualifications -- application £or 

license. (l) An individual applying for a license shall 

apply on a form specified by the commissioner and declare 

under penalty of refusal, suspension, or revocation of the 

license that statements made in the application are true, 

correct, and complete to the best of the individual's 

Knowledge and belief. Before approving the application, the 

commissioner shall verify that the individual: 

(a) is 18 years of age or older; 

(b) has not committed an act that is a ground for 

refusal, suspension, or revocation set forth in 33-17-1001; 

(c) has paid the license fees stated in 33-2-708; 

(d) has successfully passed the examinations for each 
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kind of insurance for which the individual has applied; 

(e) is a resident of this state or of another state 

that grants similar privileges to residents of this state; 

(f) is competent, trustworthy, and of good reputation: 

(g) has experience or training or otherwise is 

qualified in the kind or kinds of insurance for which he 

applies to be licensed and is reasonably familiar with the 

provisions of this code which govern his operations as an 

insurance producer; and 

(h) if applying for a license as to life or disability 

insurance: 

(i) is not a funeral director, undertaker, or mortician 

operating in this or any other state; 

(ii) is not an officer, employee, or representative of a 

funeral director, undertaker, or mortician operating in this 

or any other state; or 

(iii) does not hold an interest in or benefit from a 

business of a funeral director, undertaker, or mortician 

operating in this or any other state. 

12} A person acting as an insurance producer shall 

obtain a license. A person shall apply for a license on a 

form specified by the commissioner. Before approving the 

application, the commissioner shall verify that: 

(a) the person meets the requirements listed in 

subsection (1): 
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(b) the person has paid the licensing fees stated in 

33-2-708 for each individual licensed in conjunction with 

the person's license. A licensed person shall promptly 

notify the commissioner of each change relating to an 

individual listed in the license. 

(c) the person has designated a licensed officer 

responsible for compliance by the person with the insurance 

laws and rules of this state; 

(d) each member and employee of a partnership and each 

officer, director, stockholder, or employee of a corporation 

who is acting as an insurance producer in this state has 

obtained a license; 

(e) (i) if the person is a partnership or corporation, 

the transaction of insurance business is within the purposes 

stated in the partnership agreement or the articles of 

incorporation; and 

(ii) if the person is a corporation, the secretary of 

state has issued a certificate of incorporation under 

35-1-203 or 35-z-z83 filed articles of incorporation under 

(section 23]. 

(3) The commissioner may license 

insurance producer an association of 

as a 

licensed 

resident 

Montana 

insurance producers, whether or not incorporated, formed and 

existing substantially for purposes other than insurance. 

The license must be used solely for the purpose of enabling 
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the association to place, as a resident insurance producer, 

insurance of the properties, interests, and risks of the 

state of Montana and of other public agencies, bodies, and 

institutions and to receive the customary commission for the 

placement. The president and secretary of the association 

shall apply for the license in the name of the association, 

and the commissioner shall issue the license to the 

association in its name alone. The fee for the license is 

the same as that required by 33-2-708 for the license of an 

insurance producer. The commissioner may, after a hearing 

with notice to the association, revoke the license if he 

finds that continuation of the license is not in the public 

interest or that a ground listed in 33-17-1001 exists. 

(4) An insurance producer using an assumed business 

name shall register the name with the commissioner before 

using it." 

Section 171. Section 35-6-104, MCA, is amended to read: 

"35-6-104. Involuntary dissolution -- procedure. (1) On 

or before Aprill, ~ugust 1, and September 1 of each year, 

the secretary of state shall compile a list of defaulting 

corporations, together with the amount of any filing fee, 

penalty, er costs remaining unpaid. 

(2) The secretary of state shall give notice to the 

Jefaulting corporativns by causing such list to be posted in 

the state capitol for a period ~fat ~east 90 days and: 
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(a) by mailing a letter addressed to the corporation in 

care of its registered agent or any director or officer; or 

(b) by publication of a general notice ta all Montana 

corporations once a month for 3 consecutive months in a 

newspaper of general circulation in Lewis and Clark County. 

(3) The notice referred to in subsection (2) shall 

specify the fact of the proposed dissolution and state that 

unless the grounds for dissolution described in 35-6-102 

have been rectified within 90 days following the posting and 

mailing or publication of notice: 

ta) the secretary of 

defaulting corporations; 

state will dissolve such 

(b) such corporations will forfeit the amount of any 

tax, penalty, or costs to the state of Montana; and 

(C) such corporations will forfeit their rights to 

carry on business within the state. 

(4) After 90 days following posting and mailing or 

publication of each notice, the secretary of state may, by 

order, dissolve all corporations which have not satisfied 

the requirements of applicable law and compile a full and 

complete list containing the names of all corporations that 

have been so dissolved. The secretary of state shall 

immediately give notice to the dissolved corporation as 

specified in subsection (2) of this section. 

(5) In the case of involuntary dissolution, all the 
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property and assets of the dissolved corporation shall be 

held in trust by the directors of such corporation and 

35-1-921 or 35-i!-'H¼ {section 1431, whichever is 

appropriate, is applicable to liquidate such property and 

assets if necessary." 

Section 172. Section 35-6-201, MCA, is amended to read: 

RJS-6-2O1. Reinstatement of dissolved corporation. (1) 

The secretary of state may: 

(a) reinstate any corporation which has been dissolved 

under the provisions of this chapter: and 

(b) restore to such corporation its right to carry on 

business in this state and to exercise all its corporate 

privileges and immunities. 

(2) A corporation applying for reinstatement shall 

submit to the secretary of state one original and one copy 

of the application, executed by a person who was an officer 

or director at the time of dissolution, setting forth: 

(a) the name of the corporation; 

(b) a statement that the assets of the corporation have 

not been liquidated pursuant to 35-1-921 or 35-i-?¼¼ 

(sections 140 and 141); 

(c) a statement that not less than a majority of its 

directors have authorized the application for reinstatement; 

and 

(d) if its corporate name has been legally acquired by 
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application 

under which 

for 

the 

(3) The corporation shall submit with its application 

for reinstatement: 

(a) a certificate from the department of revenue 

stating that all taxes imposed pursuant to Title 15 have 

been paid1 and 

(b) a filing fee in an amount equal to one-half of the 

filing and license fees which the corporation would be 

required to pay if the corporation were filing its articles 

of incorporation. 

(4) When all requirements are met and the secretary of 

state reinstates the corporation to its former rights, he 

shall: 

(a) conform and file in his office reports, statements, 

and other instruments submitted for reinstatement: 

(b) immediately issue and deliver to the corporation so 

reinstated a certificate of reinstatement authorizing it to 

transact business; and 

(C) upon demand, issue to the corporation one or more 

certified copies of such certificate of reinstatement. 

I 5) The secretary of state 

have 

may not order a 

reinstatement if 

dissolution." 

5 years 
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NEW SECTION. Section 173. Inte<ia designation. ( 1) 

Each domestic corporation not designated pursuant to 

[section 16 ) is designated as follows: 

(a) a corporation that is organized primarily or 

exclusively 

corporation; 

for religious purposes is a religious 

(b) a corporation that is not provided for under the 

provisions of subsection (1) (a) but that is recognized c.s 

exempt under section 50l(c}(3) of the Internal Revenue Code, 

or any successor section, is a public benefit corporation~ 

(c) a corporation that is not provided for under the 

provisions of subsection [l)(a) or (l)(b), but that is 

organized for a public or charitable purpose and that, upon 

dissolution, shall distribute its assets to a public benefit 

corporation, the United States, a state, or a person that is 

recognized as exempt under section 50l(c)(3} of the Internal 

Revenue Code, or any successor section, is a public benefit 

corporation; and 

(d) a corporation that is not provided for under the 

provisions of subsection (l}(a), 

mutual benefit corporation. 

(1) (b), or (l)(c) is a 

t 2) Foreign corporations authorized to transact 

business in this state but not designated pursuant to 

[section 16} are designated as a public benefit corporation, 

mutual benefit corporation, or religious corporation in 
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NEW SF.CTION. Section 174. Repealer. Sections 

through 35-2-112, 35-2-201 through 35-2-211, 

through 35-2-304, 35-2-401 through 35-2-413, 
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35-2-102 

35-2-301 

35-2-501 

through 35-2-509, 35-2-601 through 35-2-607, 35-2-701 

through 35-2-706, 35-2-711 through 35-2-719, 35-2-801 

through 35-2-819, 35-2-901 through 35-2-903, 

35-2-1002, 35-2-1101 through 35-2-1106, and 

through 35-2-1203, MCA, are repealed. 

NEW SECTION. Section 175. Codification. (1) 

35-2-1001, 

35-2-1201 

[Sections 

1 through 168} are intended to be codified as an integral 

part of Title 35, and the provisions of Title 35 apply to 

[sections l through 168]. 

(2) Section 35-2-101 is intended to be renumbered and 

codified as an integral part of (sections l through 168]. 

NEW SECTION. Section 176. Coordination. If House Bill 

No. 552 is passed and approved and if it includes a section 

that repeals sections 35-1-302 and 35-1-303, then {section 

152(2)(b) of this act] is amended to read: 

"(b) a corporate name reserved or registered under 

(section 32 or 33] of [sections 1 through 168] or [section 

26 or 27 of House Bill No. 552]. 

NEW SECTION. Section 177. Saving clause. (1) Except as 

provided in subsection (2), the repeal of a statute by [this 

act} does not affect: 
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la) the operation of the statute or any action taken 

under it before its repeal; 

(b) any ratification, right, 

obligation, or liability acquired, 

under the statute before its repeal; 

remedy, privilege, 

accrued, or incurred 

(c) any violation of the statute or any penalty, 

forfeiture, or punishment incurred because of the violation, 

before its repeal; 

(d) any proceeding, reorganization, 

commenced under the statute before its 

or dissolution 

repeal. The 

proceeding, reorganization, or dissolution may be completed 

in accordance with the statute as if it had not been 

repealed. 

(e) any meeting of members or directors or any action 

by written consent that is noticed or taken before its 

repeal as a result of a meeting of members or directors or 

action by written consent. 

(2) If a penalty or punishment imposed for violation of 

a statute repealed by [this act) is reduced by (this act), 

the penalty or punishment, if not already imposed, must be 

imposed in accordance with [this act]. 

NEW SECTION. Section 178. severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 
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1 remains in effect in all valid applications that are 

2 severable from the invalid applications. 

NEW SECTION. Section 179. Application to existing 3 

4 domestic corporations. (1) [This act] applies to all 

5 domestic corporations in existence on January 1, 1992, that 

6 were incorporated under Title 35, chapter 2, or any 

7 predecessor statute. 

8 (2) [This act} applies to each domestic corporation in 

9 existence on January 1, 1992, that was incorporated under 

10 Title 35, chapter J, upon the filing by the corporation of 

11 an irrevocable election with the secretary of state by 

12 January 1, 1992, electing to have all the provisions of 

13 (this act] applied to it or electing to have all the 

14 provisions of [this act] applied to it to the extent not 

15 inconsistent with the law then governing it. 

16 NEW SECTION. Section 180. Application to qualified 

17 foreign corporations. A foreign corporation authorized to 

18 transact business in this state on January 1, 1992, is 

19 subject to [this act] but is not required to obtain a new 

20 certificate of authority to transact business under [this 

21 act]. 

22 NEW SECTION. Section 181. Termination. [Section 16(3) 

23 and section 173) terminate January 1, 1996. 

24 

25 

NEW SECTION. Section 182. Effective date. [This act 1 

is effective January 1, 1992. 

-End-
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