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A BILL FOR AN ACT ENTITLED: "“AN ACT TO GENERALLY REVISE

NONPROFIT CORPORATE LAW; AMENDING SECTIONS 15-1-101.
33-17-211, 35-6-104, AND 35-6-201, MCA; REPEALING SECTIONS
35-2-102

THRQUGH 35-2-112, 35-2-201 THROUGH 35-2-211,

35-2-301 THROUGH 35-2-304, 35-2-401 THROUGH 35-2-413,

35-2-501 THROUGH 35-2-509, 35-2-601 THROUGH 35-2-607,

35-2-701 THROUGH 35-2-706, 35-2-711 THROUGH 35-2-719,

35-2-801 THROUGH 35-2-819, 35-2-901 THROUGH 35-2-9%03,
35-2-1001, 35-2-1002, 35-2-1101 THROUGH 35-2-1106, AND
35-2-1201 THROUGH 35-2-1203, MCA; AND PROVIDING AN EFFECTIVE

DATE, AN APPLICABILITY DATE, AND A TERMINATION DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
it grants authority to the secretary of state to establish
fees and mandate the use of forms. The fees established by
the secretary of state must be commensurate with the cost of
the service performed. The forms adopted should be based on

forms recommended by this bill.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. bpefinitions. As used in
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b

W

[

~ oW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 000B/01

[sections 1 through 16B], the following definiticns apply:

(1) "Approved by the members” means approved and
ratified by the affirmative vote:

{a) of a majority of the votes represented and voting:

{i) at a meeting at which a guorum is present and the
affirmative votes constitute a majority of the required
quorum;

(ii) by a written ballot or written consent 1in
conformity with [sections 1 through 188}; or

(iii) by the affirmative wvote, written ballot, or
written consent of the majority; and

{b) that includes the votes of all the members of any
class, unit, or grouping that may be required by the
articles, bylaws, or |[sections 1 through 168) for any
specified member action.

(2) "Articles of incorporation™ or "articles" include
amended and restated articles of inéorporation and articles
of merger.

{3) "Board" or "bcaré of directors" means the board of
directors except that a person or group of persons are not
the board of directors because of powers delegated to that
person or group pursuant to [section 75].

{4) "Bylaws" means the code, codes, or rules, other

than the articles, adopted pursuant tc {sections 1 through

168] for the regulation or management of the affairs of the

2~ INTRODUCED BILL
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corporation, regardless of the name or names by which the
code, cedes, or rules are designated.

{5} "Class" refers to a group of memberships that have
the same rights with respect to voting, dissolution,
redemption and transfer. For the purpose of this section,
rights must be considered the same if they are determined by
a formula applied uniformly.

(6) "Corporation" means a public benefit corporation,
mutual benefit corporation, or religious corporation.

(7} "Delegates® means those persons elected or
appointed to vote in a representative assembly for the
election of a director or directors or on other matters.

{8) "Deliver” includes mail.

(9) "Directors" means individuals:

fa) designated 1in the articles or bylaws or elected by
the incorporators and their successors; and

{b} elected or appointed by any other name or title to
act as members of the board.

(10) "Distributicn"™ means the payment of a dividend or
any part of the income or profit of a corporation to its
members, directors, or officers.

(li) "Domestic corporation"” means a corporatioan.

(12) "Effective date of notice" has the meaning provided
in [section 2{%)!.

(13) "Employee"” does not include an cfficer or director

-3-

= W N

wn

e v o ~N o

12
13
14
15
16
17
is
19
20
21
22
23
24

25

LC 0008/01

who is not otherwise employed by the corporation.

(1l4) "Entity" includes:

(a} a corporation and foreign corporation;

tb) a business corporation and foreign business
corporation;

{c) a profit and nonprofit unincorporated association;

{d) a corporation sole;

{e) a business trust, an estate, a partnership, a
trust, and two or more perscns having a joint or common
economic interest; and

(f}) a state, the United States, and a foreign
government,

{15) "File”, "filed", or "filing" means filed in the
office of the secretary of state.

(16) "Foreign corporation" means a corporation that is
organized under a law other than the law of this state and
that would be a nonprofit corporation iF formed under the
laws of this state.

{17} "Governmental subdivisicn" includes an authority,
county, district, and municipality.

(18) "Includes" denotes a partial definition.

(19) "Individual"” includes the estate of an incompetent
individual.

({20) "Means" denotes a complete definition.

(21) {(a) "Member" means, without regard to what a person

-4~
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is called in the articles or bylaws, a person or persons
who, on more than one occasien and pursuant to a provision
0of a corpeoration’'s articles or bylaws, have the right to
vote for the election of a director or directors.

(b} A person 1is not a member by virtue of any of the
following:

(i) any rights the person has as a delegate;

(ii) any rights the person has to designate a director
or directors; or

{iii) any rights the person has as a director.

{22) "Membership" refers to the rights and cbligations a
member or members have pursuant to a corporation's articles,
bylaws, and [sections 1 through 168].

{23) "Mutual benefit corporation” means a domestic
corporation designated as a mutual benefit corporation.

({24) "Notice" means that term as described in ([section
2].

{25) "Person" includes any individual or entity.

(26) "Principal office" means the office, in the state
or out of the state, that is designated in the annual report
filed pursuant to [section 168] as the place where the
principal office of a domestic or foreign corpeoration is
located.

{27) "Proceeding" includes a civil suit and a c¢riminal,

administrative, and investigatory acticn.
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{28) "Public benefit corporation" means a domestic
corporation designated as a public benefit corporation.

{29) "Record date" means the date established under
{sections 39 through 74] on which a corporation determines
the identity of its members for the purposes of [secticns 1
through 168].

{30) “"Religious corporation” means a domestic
corporation designated as a religious carporation,

(31) "Secretary" means the corporate cfficer to whom the
board of directors has delegated responsibility under
[section 95(2)] for custody of the minutes of the directors'
and members’ meetings and for authenticating the records of
the corporation.

(32) "State", when referring to a part of the United
States, includes:

(2a) a state and commonwealth and their agencies and
governmental subdivisions: and

(b) a territory and insular possession, their agencies,
and governmental subdivisions of the United States.

(33) "United Scates" includes a district, an authority,
4 bureau, & commission, a department, and any other agency
of the United States.

{(34) "Vote" includes authorization by written ballot and

written consent.

{35) (a) "Voting power" means the total number of votes

-G



10
11
12
13
14
15
16
17
¥ ]
19
20
21
22
23
24

25

LC 0008/01

entitled to be cast for the election of directors at the
time the determination of voting power is made.

(b} The term excludes a vote that is contingent upon
the happening of a condition or event that has not occurred
at the time.

{c) When a class is entitled to vote as a class for
directors, the determinaticn of voting power of the class
must be based on the percentage of the number of directors
the class 1is entitled to elect out of the total number of
authorized directors.

NEW SECTION. Section 2. Notice. {1} Notice  under
[sections 1 through 168] must be in writing unless oral
notice is reasonable under the circumstances.

(2) (a) Notice may be communicated in person; by

telephone, telegraph, teletype, facsimile, or other form of

wire or wireless communication; or by mail or private
carrier.
(b} If these forms aof personal notice are

impracticable, notice may be communicated by a newspaper of
general circulation in the area where it is published or by
radio, television, or other form of public broadcast
communication.

(3) Written notice by a domestic or foreign corporaticn
to its members, L1f in a comprehensible form, 1is effective

when mailed if it is mailed postpaid and correctly addressed
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to the shareholder's address shown in the corporation's
current reccrd of shareholders.

{4) Written notice to a domestic or foreign corporation
authorized to transact business in this state may be
addressed to:

{a) its registered agent at its registered office; or

(b) the corporation or its secretary at its principal
office shown in its most recent annual report or, in the
case of a foreign corporation that has not yet delivered an
annual report, in its application for a certificate of
authority.

{5) Except as provided in subsections (3) and (4),
written notice, if in a comprehensible form, is effective at
the earliest of the following:

[a) when received;

(b} & days after its deposit in the United States mail,
as evidenced by the postmark, if it is mailed postpaid and
with correct pastage; or

(c}) on the date shown on the return receipt, if it 1is
sent by certified mail, return receipt requested, and the
receipt is signed by or on behalf of the addressee.

(6) Oral notice is effective when communicated if it is
communicated in a comprehensible manner.

(7) If [sections 1 through 168] prescribe notice
requirements for

particular circumstances, those

-B-
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requirements govern. If the articles of incorporation or
bylaws prescribe notice requirements that are consistent
with this section or other provisions of [secticns 1 through
168], those reguirements govern.

NEW SECTION. Section 3. Reservation of power to amend
or repeal. The legislature has power to amend or repeal all
or part of ([sections 1 through 168] at any time, and all
demestic and foreign corporations subject to (sections 1
through 168) are governed by the amendment or repeal.

NEW SECTION. Section 4. Filing requirements. All of

the following requirements must be met before a document is
entitled to be filed under this section by the secretary of
state:

{1) A document that is reguired or permitted by
{sections 1 through 168] to be filed in the office of the
secretary of state must satisfy the requirements of this
section and of any other section that adds to or varies
these requirements.

(2) The document must contain the information required
by {sectiong 1 through 168]. It may contain other
infermation as well.

(3) The document must be typewritten or printed.

{4) The document must be in the English language.
However, a corporate name need not be in English if it is

written in English letters or Arabic or Roman numerals. The
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certificate of existence required of foreign corparations
need not be in English if it is accompanied by a reasonably
authenticated English translation.

(%) The document must be executed:

(a) by the presiding officer of its board of directors,
its president, or another of its officers;

(by if directors have not been selected or the
corporation has not been formed, by an incorporator; or

{c) if the corporation is in the hands ¢f a receiver,
trustee, or other court-appointed fiduciary, by that
fiduciary.

(6) The person executing the document shall sign it and
state beneath or opposite the signature his name and the
capacity in which the person signs. The document may but
need not contain the corporate seal, an atrestation by the
secretary or an assistant secretary, or an acknowledgment,
verification, or preoof.

(7) The document must be in or on the prescribed form
if the secretary of state has prescribed a mandatory form
for a document under {section 6}.

{8} The document must be delivered to the office of the
secretary of state for filing and must be accompanied by:

(a) one copy, except as provided in [sections 36 and
155);

(b} the correct filing fee; and

-10-
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{(c) any franchise tax, license fee, or penalty reguired
by [sections 1 through 168}, rules promulgated under
[sections 1 through 168], or other law.

NEW SECTION. Section 5. Pacsimile filing. (1) The
secretary of state shall treat a facsimile copy of a
document that is required or permitted to be filed under
[sections 4 through 14] and the signatures on the facsimile
copy in the same manner as an original for purpeses of
[sections 4 through 14] provided that the secretary of state
receives the criginal document within 5 working days of the
receipt cf the facsimile copy. If all cther requirements are
met, the date of filing relates back to the date of recelpt
of the facsimile copy.

{2} A facsimile copy is entitled to be filed under this
section if it is:

(a) produced by a method of transmission of images in
which the image is scanned at the transmitter; and

(b) legible and the same size as the original.

{3) During the 5-day period referred to in subsection
(1), the recorded facsimile copy constitutes constructive
notice for all purposes of the original document.

(4) If the original document is not received within 5
working days of receipt of the facsimile copy as provided in
subsection {l), the filing of the facsimile copy is void.

{5) A person who (files a false document by facsimile
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copy is liable tc an aggrieved party for three times the
amount of damages resulting from the filing of the false
document.

NEW SECTION. Section 6. Forms. (1) The secretary of
state may by rule prescribe and furnish on request forms or
computer formats for:

{a) an application for a certificate of existence;

(b) a foreign corporaticn's application for a
certificate of authority to transact business in this state;

(cy a foreign corporation’s application for a
certificate of withdrawal;

(d) the annual report; and

(e) other documents required or permitted to be filed
by {sections 1 through 168].

(2) If the secretary of state so requires, use of any
of the forms or formats listed in subsection (1) is
mandatory.

(3) The secretary of state may by rule prescribe and
furnish on request forms or computer formats for other
documents required or permitted to be filed by (sections 1
through 168], but their use is not mandatory.

NEW SECTION. Section 7. Fees for filing, copying, and
services. (1) The secretary of state shall establish by rule
fees for Ffiling dccuments and issuing certificates as

required by [sections 1 through 168].

-12-
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(2) The secretary of state shall by rule establish fees
for cepying documents, priority handling, transmitting, or
filing facsimile copies and for providing computer-generated
information.

{3} The fees presented under this section must be
reasonably related to the costs of processing the documents
and preparing and providing the services. The secretary of
state shall maintain recerds sufficient to support the fees
established under this section,

NEW SECTION. Section 8. Effective date of document.
(1) Except as provided in subsection (2), a document is
effective:

(a) at the time of filing on the date it is filed, as
evidenced by the secretary of state's endorsement on the
original decument; or

(b) at the time specified in the document as its
effective time on the date it is filed.

(2} A document may specify a delayed effective time and
date, and if it does so the document becomes effactive at
the time and date specified. If a delayed effective date but
no time is specified, the document is effective at the close
of business on that date. A delayed effective date for a

document may not be later than 90 days after the date it is

filed.

NEW SECTION. Section 8. cCorrecting filed document. (1)
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A domestic or foreign corporation may correct a document
filed by the secretary of state if the document:

(a) contains an incorrect statement; or

{b) was defectively executed, attested, sealed,
verified, or acknowledged.

{2) A document is corrected:

(a) by preparing articles of correction rhat:

(i} dezcribe the dccument, including its filing date,
or have attached a copy of the document;

{ii) specify the incorrect statement and the reason it
is incorrect or the manner in which the execution was
defective: and

{iii) correct the incorrect statement or defective
execution; and

(b} by delivering the articles of correction to the
secretary of state.

{3) Articles of correction are effective on the
effective date of the document they correct except as to
persons relying on the uncorrected document and adversely
affected by the ceorrection. As to those persons, articles of
correction are effective when filed.

NEW SECTION., Section 10. Filing duty of secretary of
state. (1) If a document delivered t¢ the office of the
secretary of state for filing satisfies the applicable

requlrements of [sections 4 and 5], the secretary of state

—-14-
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shall file it,

(2) The secretary of state shall file a document by
stamping or otherwise endorsing "Filed", together with the
secretary of state’'s name, official title, and the date and
the time of receipt, on the original, the copy of the
document, and the receipt Cfor the filing fee. Except as
provided in [sections 37 and 156), after filing a document,
the secretary of state shall deliver the document copy to
the domestic or foreign corpeoration or 1its representative,
together with the filing fee receipt or acknowledgment of
receipt if no fee is required.

{3) Upon refusing to file a document, the secretary of
state shall return it to the domestic or foreign corporation
or its representative within 10 days after the document was
delivered, together with a brief written explanation of the
reason or reasons for the refusal.

(4} The secretary of state's duty concerning the
documents under this section is ministerial. Filing or
refusal to file a document does not:

(a) affect the wvalidity or invalidity of the document
in whole or in part;

(b) relate to the correctness o¢r incorrectness of
information contained in the document; or

(c) create a presumption that the document is valid or

invalid or that information contained in the document is
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correct or incorrect.

NEW SECTION. Section 11. Appeal £from secretary of
state's refusal to file document. {1) If the secretary of
state refuses to file a document delivered for filing to the
secretary of state's office, the domestic or foreign
corporation may appeal the refusal to the district court for
the first judicial district. The appeal is commenced by
petitioning the court to compel the filing of the document
and by attaching to the petition the document and the
secretary of state's explanation of the refusal to file.

(2) The court may summarily order the secretary of
state to file the document or take other action the court
considers appropriate.

{3) The court’s final decision may be appealed as in
other civil proceedings.

NEW SECTION. Section 12. Evidentiary effect of copy of
filed document. A certificate attached to a copy of a
document, bearing the secretary of state’'s signature, which
may be in facsimile, and the seal of this state, is
conclusive evidence that the original document is on file

with the secretary of state.
NEW SECTION. Section 13. certificate of existence. (1)
A person may apply to the secretary of state to furnish a

certificate of existence for a domestic or foreign

corporation.
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{2) The certificate of existence must set forth:

(a) the domestic corporation’'s corporate name or the
foreign corporaticon's corporate name used in this state:;

(D) (1) that the domestic corporation 1is incorporated
under the laws of this state, the date of its incorporation,
and the periocd of its duration if less than perpetual; or

{i1i} that the foreign corporation is authorized to
transact business in this state;

(c) that all fees, taxes, and penalties owed to this
state have been paid, if:

(i) payment 1is reflected is the records of the
secretary of state:; and

{ii) nonpayment affects the good standing of the
domestic or foreign corporation;

(d4) that its most recent annual report regquired by
[section 168] has been delivered to the secretary of state;

(e) that articles of dissolution have not been filed;
and

(£) other facts of record in the office of the
secretary of state that may be requested by the applicant.

(3) Subject to any gualification stated in the
certificate, 'a <certificate of existence issued by the
secretary of state may be relied upon as conclusive evidence
that the domestic or foreign corporaticn is in good standing

in this stare.
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NEW SECTION. Section 14. Penalty for signing false
documents. {1) The execution of any document that must be
filed with the secretary of state under [sections 4 through
14] constitutes an affirmation, under the penalties of false
swearing, by each person executing the document that the
facts stated in the document are true.

{2) The secretary of state shall provide for the
printing of a warning to this effect on each form prescribed
by the secretary of state under [sections 1 througn 168].

KEW SECTION. Section 15. Secretary of state -- powers
-- rulemaking. {1) The secretary of state has the power
reasonably necessary to perform the duties required of the
secretary of state's office by [secticns 1 through 168]).

{2} The secretary of state may adopt rules to perform
the duties required of the secretary of state under
[sections 1 through 168}, including establishing necessary

fees.

NEW SECTION. Section 16. Designation of status of

nonprofit corporations. (1) A domestic corporation must be
designated as either a public benefit, mutual benefit, or
religious corparation. The specific designation of a

corporation is as follows:
{a) A corpcoration designated by its articles of
incorperation as  a  public benefit corporarion, a mutual

benefit corporation, or a religious corporation is the type
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of corporation designated by its articles of incorporation.

(by A corporation that is not designated by its
articles of incorporation as a public benefit corporation, a
mutual benefit corporation, or religious corporation is the
type of corporation designated in the annual report filed in
1995.

(2) A foreign corporaticon must be designated as either
a foreign public benefit, foreign mutual benefit, cor foreign
religious corporation. The specific designation of a
corporation is as follows:

{a) A foreign corporation designated by its arricles of
incorpoaration as a public benefit corporation, mutual
benefit corporation, or religious corporation is the Ltype of
foreign corporation designated by its articles of
inceorporation.

(b) A foreign corporation not designated as provided in
subsection (2)}(a), but designated in its application for a
certificate of authority, or any amendments of the
application, as a publiec benefit corporation, mutual benefit
corporation, or religious corporaticn is the type of foreign
corporation it designated in 1its application Efor a
certificate of authority.

(c) A foreign corporation not designated as provided in
subsecticn (2)(a) or (2){b}) is the rype of ccorporation 1t

Jesignated in the annual repert £iled in 1395,
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{3} A domestic or foreign cerporation not designated as
pravided in subsections (1) and (2) must be designated
pursuant to (section 173].

NEW SECTION. Section 17. Private foundations. (1)
Except as otherwise determined by a court of competent
jurisdietion, a corporation that is a private foundation as
defined in section %09{a) of the Internal Revenue Code of
1986:

(a) shall distribute amounts for each taxable year at a
time and in a manner as not to subject the corporation to
tax under section 4942 of the Internal Revenue Code;

(b) may not éngage in any act of self-dealing as
defined in section 4941(d)} of the Internal Revenue Code;

(¢) may nct retain any excess business holdings as
defined in section 4943(c) of the Internal Revenue Code;

(d) may not make any taxable investments or
expenditures as provided in sections 4944 and 4945 of the
Internal Revenue Code; and

(e) may not make any taxable expenditures as defined in
section 4945(d} of the Internal Revenue Code.

(2) All references in this section to sections of the
Internal Revenue Code are to sections of the Internal
Revenue Code of 1986, as amended from time to time, or to
corresponding provisions of subsequent internal revenue laws

of the United States.
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NEW SECTION. Section 18. Judicial relief. (1) If fer
any reason it is impractical or impossible for a corporation
to call or conduct a meeting of its members, delegates, ar
directors or to otherwise obtain their c¢onsent, in the
manner prescribed by its articles, bylaws, or |([sectilons 1
through 168), then wupon petition of a directeor, officer,
delegate, member, or the attorney general, the state
district court for the judicilal district in which the
registered office is located may order that a meeting be
called or that a written ballot or other form of obtaining
the vote of members, delegates, or directors be authorized,
in the manner the court finds fair andé equitable under the
circumstances.

{2) In an order issued pursuant to this section, the
court shall provide for a method of notice reasonably
designed to give actual notice to all persons who would be
entitled to neotice of a meeting held pursuant to the
articles, bylaws, and [sections 1 through 168}, whether or
not the methed results in actual notice to all persons
entitled to notice or conforms to the notice requirements
that would otherwise apply. In a proceeding under this
section, the court may determine who the members ar
directors are.

{3} The order issued pursuvant to this section may

dispense with any requirement relating to the holding of cr
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voting at meetings or obtaining votes, including any
requirement as to guorums or as to the number or percentage
of votes needed for approval, that would otherwise be
imposed by the articles, bylaws, or {sections 1 through
1681.

{4) Whenever practiecal, an order issued pursuant to
this section must limit the subject matter of meetings or
other forms of consent authcrized to approve items,
including amendments to the articles or bylaws, the
resolution of which will or may enable the corporation to
continue managing its affairs without further resort to this
section. However, an order under this section may also
authorize the obtaining of votes and approvals necessary for
dissolution, merger, or sale of assets.

(5) A meeting or other method of obtaining the vote of
members, delegates, or directors that is conducted pursuant
to an order issued under this section and that complies with
all the provisions of the order is for all purposes a valid
meeting or vote, and has the same force and effect as if it
complied with every requirement imposed by the articles,
bylaws, and ([sections 1 through 1681}.

NEW SECTION. Section 19. attorney general. (1) Notice
must be given to the attorney general of the commencement of
any proceeding that {sectiens 1 cthrough 168) authorizes the

attorney general te bring but that has been commenced by
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another person.

{(2) Whenever a provision of [sections 1 through 168}
requires that notice be given to the attorney general before
or after commencing a proceeding or permits the attorney
general to commence a proceeding if no proceeding has been
commenced, the attorney general may take appropriate action
including but not limited to seeking injunctive relief. If a
proceeding has been commenced by a person other than the
attorney general, the attorney general may intervene, as of
right, in the proceeding.

NEW SECTION. Section 20. Religiocus corporations  --
constitutional protections. If the religious doctrine
governing the affairs of a religious corporation is
inconsistent with the provisions of {sections 1 through 168}
on the same subject, the religicus doctrine controls to the
extent required by the United States or the Mcntana
constitutions.

NEW SECTION. Section 21. Incorporators. One or more
persons may act as the incorporator or incerporators of a
corporation by delivering articles of incorperation to the
secretary of state for filing.

NEW SECTION. Section 22, articles of incorporation.
{1} The articles of incorpeoraticn must set forth:

{a) a corporate name 2t the carperation that satisfies

the reqguirements of [section 31]:
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(b) a statement that:

(i) the corporation is a public benefit corporation;

{ii) the corporation is a mutual benefit corporation; or

{(iii) the corporation is a religious corporation;

{(c) (i) the street address of the corporatiocn's initjal
registered office and, if different, the mailing address:
and

{ii}) the name of its initial registered agent at that
office;

(d) the name and address of each incorporator:;

({e) whether or not the corporation will have members;
and

(f) provisions consistent with law regarding the
distribution of assets on dissolution.

{2} The articles of incorporation may set forth:

fa} the purpose or purposes for which the corporation
is organized, which may be, either alone or in combination
with other purposes, the transaction of any lawful activity;

{b) the names and addresses of the individuals who are
to serve as the initial directors;

(c] provisions consistent with law regarding:

(1) managing and regulating the affairs of the
corporation;

(ii) defining, limiting, and regulating the powers of

the corpcration, its board of directors, its members, or any
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class of members; and

{(iii) the characteristics, qualifications, rights,
limitations, and obligations attaching to each cor any class
of members;

{d) any provision that under [sections 1 through 168]
is required or permitted to be set forth in the bylaws; and

{e) provisions eliminating or limiting the personal
liability of a director to the corporation or members of the
corporation for monetary damages for breach of a director's
duties to the corporation and its members, provided that the
provision may not eliminate or 1limit the liability of a
director:

(i} for a breach of the director's duty of loyalty to
the corporation or its members;

(ii) for acts or omissions not in good faith or that
invelve intentional misconduct or a knowing violation of
law;

(iti) for a tramsaction from which a director derived an
improper personal economic benefit; or

(iv) under [sections 92 through 94)}.

(3) A provision referred to in subsection (2){e) may
not eliminate or limit the liability of a director for any
act or omission occurring prior to the date when the
provision becomes effective.

(4) PBach incorporator anrd director named in

I
j=g
g
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articles shall sign the articles.

{(5) The articles of incorporation need not set forth
any of the corporate powers enumerated in [sectiocns 1
through 168].

NEW SECTION. Section 23. Incorporation. (1} Unless a
delayed effective date is specified, the corporate existence
begins when the articles of incorporation are filed by the
secretary cf state.

(2) The secretary of state's filing of the articles of
incorporation is conclusive proof that the incorporators
have satisfied all conditions precedent to incorpeocration
except in a proceeding by the state to cancel or revoke the
incorporation or involuntarily dissclve the corporation.

NEW SECTION. Section 24. rLiability for
preincorporation transactions. A person who purports to act
as or on behalf of a corporation but who knows that there
was 1o incorporation under {sections 1 through 168] is
jointly and severally liable for all 1liabilities c¢reated
while so acting.

NEW SECTION. Section 25. organization of corporation.
{1) After incorporation:

(a) if initial directors are named in the articles of
ineorporation, the initial directors snall hold an
organizational meeting, at the calli of a majority of cthe

directors, te complete the crganization of the corperation
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by appointing officers, adopting bylaws, and carrying on any
other business brought before the meeting; or

(b} if initial directors are not named in the articles,
the lncorporator or incorporators shall hold an
crganizational meeting at the call of a majority of the
incorporators:

(1) to elect directors and complete the organization of
the corporation; or

{ii) to elect a board of directors who shall complete
the organization of the corporation.

(2) Action required or permitted by [sections 1 through
168] to be taken by incorporators at an organizational
meeting may be taken without a meeting if the acticon taken
is evidenced by one or more written consents describing the
action taken and signed by each incorporator.

{3) An crganizational meeting may bhe held in the state
or out of the state in accordance with [section 85].

NEW SECTION. Section 26. Bylaws. (1) The incorporators
or becard of directors of a corporaticn shall adopt bylaws
for the corporation.

({2) The bylaws may contain any provision for regulating
and managing the affairs of the corporation consistent with

law or the articles of incorporation.
NEW SECTICN. Section 27. Emergency bylaws and powers.

]
{1y Unless the articles provide otherwise, the directors of

—-27-
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a corporation may adopt, amend, or repeal bylaws to be
effective only in an emergency as defined in subsection (4).
The emergency bylaws, which are subject to amendment or
repeal by the members, may provide special procedures
necessary for managing the corporation during the emergency.
including:

{(a) how to call a meeting of the board;

{b) 4gquorum requirements for the meeting; and

(c) designation of additional or substitute directors.

{2} All provisions of the regular bylaws consistent
with the emergency bylaws remain in effect during the
emergency. The emergency bylaws are not in effect after the
emergency ends.

(3) Corporate action taken in good faith in accordance
with the emergency bylaws:

(a) binds the corporation; and

() may not be used to impose liability on a corporate
director, officer, employee, or agent.

(4) For purposes of this secticn, an emergency exists
if a quorum of the corporation's directors cannot readily be
assembled because of some catastrophic event.

NEW SECTION, Section 28. Ppurposes. (1) A corporation
incorporated under {sections 1 through 168] has the purpose
of engaging in any lawful activity unless a more limited

purpose is set forth in the articles of incorporation.
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{2) A corporation engaging in an activity that is
subject to regulation under another statute of this state
may incorporate under [sections 1 through 168) only if the
incorporation under [sections 1 through 168)] 1is not
prohibited by the other statute., The corporation is subject

to all limitations of the othner statute,

NEW SECTION. Section 29. General powers. (1) Unless

its articles of incorporation provide otherwise, a
corporation has perpetual duration and succession in its
corporate name and has the same powers as an individual to
do all things necessary or coavenient to carry out its
affairs including, without limitation, power:

(a) to sue and be sued, complain, and defend in its
corporate name;

(b) to have a corporate seal, which may be altered at
will, and to wuse it or a facsimile of the seal by
impressing, affixing, or in any other manner reprcducing it:

(c) ta make and amend bylaws, consistent with its
articles of inccrporation or with the laws of this state,
for regulating and managing the affairs of the corporation;

{d) to purchase, recelve, lease, or otherwise acquire
and to own, hold, improve, use, and otherwise deal with real
or personal property or any legal or equitable interest in
prcperty, wherever located;

(e) to sell, convey, mortgage, pledge, lease, exchange,
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and otherwise dispocse of all or any part of its property:

(f) to purchase, receive, subscribe for, or otherwise
acquire any other entity; to own, hold, vote, use, sell,
mortgage, lend, pledge, or otherwise dispose of any other
entity; and to deal in and with shares or other interests in
or obligations of any other entity:

{g) to make contracts and guaranties; to incur
liabilities; to borrow money; to issue notes, bonds, and
other cbligations; and to secure any of its obligations by
mortgage or pledge of any of its property, franchlses, or
income;

{h) to lend money, invest and reinvest its funds, and
receive and hold real and personal property as security for
repayment, except as limited by [section 893);

(i) to be a promoter, partner, member, associate, or
manager of any partnership, joint venture, trust, or other
entity;

{3} to conduct 1its activities, locate offices, and
exercise the powers granted by [secticns 1 through 168] in
the state or out of the state;

(k) to elect or appoint directors, officers, employees,
and agents of the corporation; to define their duties; and
to fix their compensation;

(1) to pay pensicns and establish pension plans,

pension truscs, and other benefit and incentive plans fer

-30-



u

oo~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0008/01

any or all of its current or former directors, officers,
employees, and agents;

{m) to make donations consistent with law for the
public welfare or for charitable, religicus, scientific, or
educaticnal purposes and for other purposes that further the
corporate interest;

(n) to impose dues, assessments, admission, and
transfer fees upon its members;

(0) to establish conditicns for admission of members,
admit members, and issue memberships;

(P) to carry on a business; or

(g) to do all things necessary or convenient consistent
with law to further the activities and affairs of the
corporation,

(2) A corporation may not have or issue shares of
stock.

NEW SECTION. Section 30. Ultra vires. (1) Z=xcept as
provided in subsecticon (2), the validity of corporate action
may not be challenged on the ground that the corporaticn
lacks or lacked power to act.

{2) A corpeoration's power to act may be challenged in a
proceeding against the corporation to enjoin an act when a
third party has not acquired rights. The proceeding may be
brought by the attorney general, by a director, or by a

member or members in a derivative proceeding.
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(3) {a) A corpeoration's power to act may be challenged
in a proceeding against an incumbent or former director,
officer, employee, or agent of the corporation.

{b) The proceeding may be brought:

(i) by a director;

{ii) by the corporation, directly, derivatively, or
through a receiver, a trustee, or cther legal
representative; or

(iii} in the case of a public benefit corporation, by
the attorney general.

NEW SECTION. Section 31. corporate name. (1) A
corpocrate name may not contain language stating or implying
that the corporation is organized for a purpose other than
that permitted by [section 28] and its articles of
incorperation.

{2) Except as authorized by subsections (3) and {(4), a
corporate name must be distinguishable in the records of the
secretary of state from:

(a) the corporate name of a nonprofit or business
corporation incorporated or authorized to do business in
this state;

{b) a corporate name reserved or registered under
[sections 32 or 33] or Title 35, chapter 1;

{¢} the fictitious name of a [Eoreign business or

nonprofit corporation authorized to transact business in
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this state because its real name 1s unavailable;

{d) the corporate name of a domestic business or
nonprofit corporation that has been dissclved, but only
distinguishable for a period of 120 days after the effective
date of the dissolution; or

{(e) any assumed business name, limited partnership
name, trademark, or service mark registered or reserved with
the secretary of state.

(3) A corporation may apply to the secretary of state
for authorization to use a name that is not distinguishable
in the secretary of state's records from one or more of the
names described in subsection {2). The secretary of state
shall authorize use of the name applied for if:

{a) the other corporation consents to the use in
writing and submits an undertaking in a form satisfactory to
the secretary of state to change its name to a name that |is
distinguishable in the records of the secretary of state
from the name of the applying corporation;: or

(b) the applicant delivers to the secretary of state a
certified copy of a final judgment of a court of competent
jurisdiction establishing the applicant's right to use the
name applied for in this state.

{4) A corporatien may use the name, including the
fictitious name, of another domestic or foreign business or

nonprofit corporation that is wused in this state if the
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ather c¢orporation is incorporated or authorized to deo
business in this state and the proposed user corporation:

(a) has merged with the other corporation;

(b} has been formed by recrganization of the other
corporation; or

(c} has acguired all or substantially all of the
assets, including the corperate name, of the other
corporation.

{5) [Sections 1 through 168] do not control the use of
fictiticus names.

NEW SECTION. Section 32. Reserved name. (1) A person
may reserve the exclusive use of a corporate name, including
a fictitious name for a foreign corporation whose caorporate
name is not available, by delivering an application to the
secretary of state for [filing. Upcn finding that the
corporate name applied for is available, the secretary of
state shall reserve the name for the applicant's exclusive
use for a noarenewable 120-day period.

{2) The owner of a reserved corporate name may transfer
the reservation to another person by delivering to the
secretary of state a signed notice of the transfer that
states the name and address of the transferee.

NEW SECTION. Section 33. Registered name of foreign
corporation, (1) A foreign corporation may register its

corporate name, Or its corporate npame with any change

~34-



12
13
14
15
lé
17
18
19
20
21
22
23
24
25

LC 0008/01

required by [section 152], if the name is distinguishable in
the records of the secretary of state from:

ta) the corporate name of a nonprofit or business
corporation incorporated or authorized to do business in
this state; and

(b) a corporate name reserved under [section 32], Title
35, chapter 1, or registered under this section.

(2) A foreign corporation shall register its corporate
name, or its corporate name with any change required by
[section 152], by delivering to the secretary of state, Eor
filing, an applicaticon:

{a} setting forth its corporate name or its corporate
name with any change required by [section 152], the state or
country, the date of 1ts incorporation, and a brief
description of the nature of the activities in which it is
engaged; and

(b} accompanied by a certificate of existence, Or a

similar document, from the state or country of
incorporation.
{3) The name is registered for the applicant's

exclusive use on the effective date of the application.

{4) A foreign corporation whose registration is
effective may renew it for successive years by delivering to
tne secretary of state, for filing, a renewal application

that compiies with the requirements of subsection (2). The
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renewal application must be delivered between October 1 and
December 31 of the preceding year. The renewal application
renews the registration for the following calendar year.

(5) A foreign corperation whose registration is
effective may continue to qualify as a foreign corporation
under that name or consent in writing to the use of that
name by a corporation later incorporated under [sections 1
through 168} or by another foreign corporation later
authorized to transact business in this state. The
registration terminates when the foreign corporation is
incorporated as a domestic corporation or the foreign
cerporation qualifies or consents to the gqualification of
another foreign corporation under the registered name.

NEW SECTION. Section 34. Registered name and
registered agent. Each corporation shall continuously
maintain in this state:

{l} a registered office with the same address as that
of the registered agent; and

(2) a registered agent, who must be o©one of the

following:

{(a) an individual who resides in this state and whose
office is identical to the registered office;

(b) a domestic business or nonprofit corporation whose
office is identical to the registered office; or

(c¢) a foreign business or nonprofit corporation
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authorized to transact business in this state whose office
is identical to the registered office.

NEW SECTION. Section 35. Change of registered office
or registered agent. {1l) A corporation may change its
registered office or registered agent by delivering to the
secretary of state, for filing, a statement of change that
sets forth:

fa) the name of the corporation;

{b) the street address of its current registered office
and, if different, the mailing address:

(c) if the current registered office is to be changed,
the street address of the new registered office, and, if
different, the mailing address;

{d) the name of its current registered agent;

(e} if the current registered agent is to be changed,
the name of the new registered agent and the new agent's
written consent to the appointment, either on the statement
or attached to it; and

({£) that after the change or changes are made, the
street addresses of its registered office and the office of
its registered agent will be identical.

{2) If the street address of a registered agent's
office is changed, the registered agent may change the
street address of the registered office of any corporation

for which the registered agent is the registered agent by
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notifying the corporation in writing of the change and by
signing, either manually or in facsimile, and delivering to
the secretary of state, fer filing, a statement that
complies with the requirements cof subsection (1) and that
states that the corporation has been notified of the change.

NEW SECTION. Section 36. Resignation of registered
agent. (1) A registered agent may resign as registered agent
by signing and delivering to the secretary of state, for
Eiling, the original and two copies of a statement of
resignation. The statement may include a statement that the
registered cffice is alsc discontinued.

(2) After filing the statement, the secretary of state
shall mail one copy to the registered office, if not
discontinued, and the cother copy to the corporation at its
principal office as shown in the most recert annual report
filed pursuant to [section 168].

(3) The agency appointment is terminated, and the
registered office discontinued, 1if so provided, 31 days
after the date on which the statement was filed.

KEW SECTION. Section 37. Service of  process on

corporation. (1) Service of process on a corporation must be
made wupon the persons and in the manner provided by the
Montana Rules of Civil Pracedure.

(2 The tollowing are to oe considered trustees for the

corporation and its members, for the purpose of service or
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demand, on a corporation dissolved pursuant to (sections 34
through 57]:

{a} in the case of a dissolution, any one of tnose
persons designated as trustees for service of process
pursuant to a f£iling made with the secrevary of state or, if
no filing is made, any one of the directors or officers of
the corporation listed in the annual report most recently
filed with the secretary of state; or

{b) in the case of an involuntary dissolution or
expirat:ion of a corporation’'s term:

(i) any ocne of those persuns designated as receiver by
a court of competent jurisdiction; or

{ii} any one of the directors or officers of the
corporation listed in the annual repcrt most recently filed
with the secretary of state.

NEW SECTION. Section 38, pemand on or notice to
corporation. (1) This sectien applies when a demand or
notice is required or permitted by law, but the demand or
notice is not required to be served in accordance with the

Montana Rules of Civil Procedure.

(2) A corporation's reglstered agent is the
corporation's agent for demand or noctice required or
permitted by law.

{3y If a corporaticn has ac  ragistered  agent  ar  the

agent canneot with reasonable diligence be served, the demand
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may be made or the corporation may be notified by certified
mail, return receipt requested, addressed to the secretary
of the corporation at its principal office. The demand or
notice is perfected under this subsection at the earliest
of:

{a) the date the corpcration receives the mail;

{b) the date shown on the return receipt, i1f signed on
behalf of the corporation; or

() 5 days after its deposit in the United States mail
if it is mailed postpaid and correctly addressed.

NEW SECTION. Section 39. BAdmission. (1) The articles

or bylaws may establish criteria or precedures for admission

of members.

(2) A person may not be admitted as a member without

his consent.
NEW SECTION. Section 40. consideration. Except as

provided in its articles or bylaws, a corporation may admit

members fcr no consideration or for consideration determined

by the board.

NEW SECTION. Section 41. No requirement of members. A
corporation is net required to have members.

NEW SECTION. Section 42, pifferences in rights and
cbligations of members. All members have the same rights and
obllgations with respect to voting, dissolution, redemption,

and transfer unless the articles or bylaws establish classes

—40-



10
11
12
13
14
15
16
17
13
19

20

21

LC 0008/01

of membership with different rights or obligations. Al.l
members have the same rights and cbligations with respect to
any other matters, except as set forth in or authorized by
the articles or bylaws.

NEW SECTION. Section 43. Transfers. (1) Except as set
forthk in or authorized by the articles or bylaws, a member
of a mutual Dbenefit corporation may not transfer a
membership or any right arising from a membership.

(2) A member of a public benefit or reiigicus
corporation may not transfer a membership or any right
arising from a membership.

{3) When transfer rights have been provided., a
restriction on them 1is not binding on a member holding a
membership issued prior to the adoption of the restriction
aniess the restrictien is approved by the members and the
affected member.

NEW SECTION. Section 44. Member's liability to third
parties. A member of a corporation is not, as a member,
personally liable for the acts, debts, liabilities, or
obligations of the corporation.

NEW SECTION. Section 45. Member's liability for dues,
assessments, and fees. A member may become 1liable to the
cecrporation for  dues, assessments, or fees. However., an
arcic.e gr bylaw provision or a resclution adopted by =the

beari authorizing or imposing dues, assessments, or fees
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does not, of itself, create liability.

NEW SECTION. Section 46. Creditor's action  against
member. (1) & proceeding may not be brought by a creditor to
reach the liability, if any, of a member to the corporation
unless final Jjudgment has been rendered in favor of the
creditor against the corporation and execution has been
returned unsatisfied in whole or in paft or unless further
proceeding would be useless.

{2} All creditors of the corporation, with or without

reducing their c¢laims <©o judgment, may intetvene in any

creditor’'s proceeding brought under subsection (1) to  reach
and apply unpaid amounts due the corporation. Any or all
members who owe amcunts to the corporation may be joined in
the proceeding.

NEW SECTION. Section 47. Resignation. (1) A member may
resign at any time.

(2) The resignation o©f a member does nct relieve the
memper from any obligations the member may have to the
corporaticn as a result of obligations incurred or
commitments made prior to resignation.

NEW SECTION. Section 48. Termination, expulsion, and
suspension. (1) A member of a public benefit corporation or
mutual  benefis corperation may not be expeiled or suspended
and weapership 10 These corporaticns may not be  terminated

or suspended except pursuant to a procedure that is fair and
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reasonable and is carried out in good faith.

(2) A procedure is fair and reasonable when either:

{a) the articles or bylaws set forth a procedure that
provides:

(i) not less than 15 days' prior written notice of the
expulsion, suspension, or terminaticn and the reasons for
it; and

{ii) an opportunity for the member to be heard, orally
or in writing, not 1lesz than 5 days before the effective
date of the expulsicn, suspension, or termination by a
person or persons authorized to decide that the proposed
expulsion, termination, or suspension not take place; or

(b) it takes into consideration all relevant facts and
clrcumstances.

(3) A written notice given by mail must be given by
first-class or certified mail sent to the last address of
the member shown on the corpeoration's records.

(4) A proceeding that challenges an expulsion,
suspension, or termination, including a proceeding in which
defective notice is alleged, must be commenced within 1 year
after the effective date of the expulsion, suspensicn, or
termination.

{5} A member who has been expelled or suspended may be
ligble +to the corpcraticn foar dues, assessments, or fees as

1 result of obligaticns incurred or commitments made priors
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to the expulsion or suspension.

NEW _SECTION. Section 48. Purchase of memberships. (1)
A public benefit corporation or religious corporation may
not purchase any of its memberships or any right arising
from membership.

(2) A mutual benefit corporation may purchase the
membership of a member who resigns or whose membership is
terminated for the amount and pursuant to the conditions set
forth in or authorized by its articles or bylaws. A payment
may not be made in viclation of [sections 132 and 133].

NEW SECTION. Section 50. sStanding. (1) For purposes of
{sections 50 through 56], "derivative proceeding” means a
civil suit in the right of a domestic corporation or, to the
extent provided in {section 56], in the right of a foreign
corporation.

{2) A derivative proceeding may be commenced or
maintained by a complainant who is:

(a) a director at the time of the bringing of the
proceeding; or

(b} a member or members having 5% or more of the voting
power or by 50 members, whichever is less. BEach member must
be a member at the time of the proceeding, including the
time of the complained act or cmission.

NEW SEcTION. Section 51. Demand. A complainant may not

commence a derivative proceeding until:
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(1) a written demand has been made upon the corporation
to take suitable action;

{2) 90 days have expired from the date the demand was
made, wunless the complainant has earlier been notified that
tne demand has been rejected by the carporation or unless
irreparable injury to the corporaticon would result by
waiting for the expiration of the 90-day period; and

(3) the complainant has notified the attorney general
pricr to commencing a proceeding if the proceeding i1nvolves
a public benefit corporation or assets held in charitable
trust by a mutual benefit corporation. Notification of the
attorney general must be made by mailing the attorney
general a copy of the complaint.

NEW SECTION. Section 52. Stay of proceedings. If the
corporation commences an inguiry into the allegations made
in the demand or complaint, the ¢ourt may stay any
derivative proceeding for any period the court considers
appropriate.

NEW SECTION. Section 53. bpismissal. (1) The court
shall dismiss a derivative proceeding on motion by the
corporation if one of the groups specified 1in subsections
(2) or (6) has determined in good faith, after conducting a
reasonable inquiry upon which 1ts conclusions are based,
that the maintenance cf the derivative proceeding is not in

the best interests of the corporation.
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{2} Unless a panel is appecinted pursuant t¢ subsection
{(6), the determination in subsection {1) must be made by:

(a) a majority vote of independent directors present at
a meeting of the board of directors if independent directors
constlitute a quorum; or

(b) a majority vote of a committee consisting of two ar
more independent directors appointed by majority vote of
independent directors present at a meeting of the board of
directors, whether or not  the independent directors
constitute a guorum.

(3) None of the following may by itself cause a
director to be considered not independent Eor purposes of
this section:

(a) the nomination or election of the director by
persons who are defendants in the derivative proceeding or
against whom action is demanded;

{b) tre naming of the director as a defendant in the
derivative proceeding or as a defendant against whom action
is demanded:; or

(c) the approval by the director of the act being
challenged in the derivative proceeding or demand if the act

did not result in personal benefit to the director.

{1) Tf a derivative proceeding 1is c¢ommenced after a
determinacion has been macde rejecting a demand by a
complainant, the complaint must allege with particularity
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facts establishing either that a majority of the board of
directors did not consist of independent directers at the
time the determination was made or, that the reguirements of
subsection (1) have not been met.

(5) If a majority of the board of directors does not
censist of independent directors at the time the
determination is made, the corporation has the burden of
proving that the requirements of subsection (1) have been
met. If & majority of the board of directors consists of
independent directors at the time the determination is made,
the complainant has c©he burden of praving tnat the
regquirements of subsection (1} have not been met.

{6) Upon motion by the corporaticn, the court may
appolint a panel of one or more independent persons to make a
determination of whether the maintenance of the derivative
preceeding is  in the best interests of the corporation. In
this case, the plaintiff has the burden of proving that the
requirements of subsection (1) have not been met.

NEW SECTION. Section 54. piscontinuance or settlement
-— notice. A derivative proceeding may nct be discontinued
or settled without the <court's approval. If the court
determines that a proposed discontinuance or settlement will
substanrially affect the interests of =che corpcoration’'s
members or a class of members, the cours zhall direct that

notice be given to the members affected.
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NEW SECTION. Section 55. Payment of expenses. On
termination of the derivative proceeding, the court may
order:

{l1) the corporation to pay the complainant's reascnable
expenses, including attorney fees, incurred in the
proceeding if it finds that the proceeding has resulted in a
substantial benefit to the corporation; or

{2} the complainant to pay any defendant's reasonable
expenses, including attorney fees, incurred in defending the
proceeding if it finds that the proceeding was commenced Or
maintained without reasonable cause or for an i1mproper
purpose.

NEW SECTION. Section 56. applicability to foreign
corporations. In a derivative proceeding in the right of a
foreign corporation, the matter covered by [sections 58
through 56) is governed by the laws of the jurisdiction of
incorporation of the foreign corporation, except for
[sections 52, 54, and 55].

NEW SECTION. Section 57. Delegates. (1) A c¢orporation
may provide in its articles or bylaws for delegates who have
soma or all of the authority of members.

(2) The articles or bylaws may set forth provisions
relating to:

{a) the characteristics, qualifications, rights,

limitations, and obligations of delegates including their
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selection and removal;

(b} ealling, noticing, holding, and conducting meetings
of delegates; and

{c) carrying on corporate activities during and vetween
meetings of delegates.

NEW sEcTrOoN. Section 88, Annuval and regular meetings.
(1) A corporation with members shall hold a membership
meeting annually at & time stated in or fixed in accordance
with the bylaws.

(2) A corpotration with members may hold regular
membership meetings at the times stated in or fixed in
accordance with the bylaws.

{3) Annual and regular membership meetings may be held
in the state or out cof the state, at the place stated in or
fixed in accordance with the bylaws. IEf a place is not
stated in or fixed in accordance with the bylaws, annual and
regular meetings must be held at the ccrpcration's principal
office.

{4) At the annual meeting:

{a) the president and «chief financial officer shall
repott on the activities and financial conditicn of the
corperaticn; and

{b) the members shall consider and act upon other
matzers that are raised conslistent with the nctoce and

voting requirements cf {sections 62 and 69%(2)].
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(5) At regular meetings, the members shall consider and
act upon matters raised consistent with the notice and
voting requirements of [sections 62 and 69(2)].

{6) The failure to hoid an annual or regular meeting at
a time srated in or fixed in acceordance with a corporation's
bylaws does noc affect the validity of any corporate action.

{(7) If «the corporation has 50 or fewer members and if
permitted by the bylaws, members may participate in a
meeting of the members by means of a conference telephone
call or similar comrunication eguipment through which 311
persons participating in the meeting can hear each other at
the same time. Participation in this manner constitutes

presence in perscn at a meeting.

NEW SECTION. Section 59. special meeting. (1} A
corporation with members shall hold a special meeting of
members:

{a) on the call of its beoard or of the person
authorized to do so by the articles or bylaws; or

{b} except as provided in the articles or bylaws of a
religious corpcration, if the holders of at least 5% of the
voting power of any corporation sign, date, and deliver to
any corporate officer one or more written demands for the
meeting that describe the purpose or purposes for which it

15 to be held,

{2y Tfor purpases ok determining whether the 5%
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requirement of subsection {l) has been met, the record darte
is at the clcse of business on the 30th day before delivery
of the demand or demands for a special nmeeting to any
corporate cfficer.

{3} If a notice for a special meeting demanded under
subsection (1)(b) is not given pursuant to [section 62]
within 30 days after the date the written demand is
delivered to a corporate officer, regardless o¢f the
requlrements of subsection (4), a person signing the demand
or demands may set the time and place of the meeting and
give notlice pursuant to [section 62].

{4} Special meetings of members may be held in the
state or out of the state, at the place stated in or fixed
in accordance with the bylaws. If a place is not stated or
fixed 1in accordance with the bylaws, special meetings must
be held at the corpcration's principal office.

{2) Only those matters that are within the purpose oOr
purposes described in the meeting notice required by
[section 62] may be conducted at a special meeting of
members,

NEW SECTION. Section 60. court-ordered meeting. (1)
The district court for the judicial district of the county
where a corporation's principal office is located, or, if
the principal cffice 1s nct located in this state, where its

registered office is located may summarily order a meeting
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to be held:

(&) on application of a member or other person entitled
to participate in an annual or regular meeting and, in the
case of a public benefit corporation, the attorney general,
tf an annual meeting was not held within the earlier of 6
months after the end of the corporation's fiscal year or 15
months after its last annual meeting;

(b) on application of a member or cther person entitled
te participate in a regular meeting and, in the case of a
public benefit <corporaticon, the attcrney general, if a
regular meeting is not held within 40 days after the date it
was reguired to be held; or

{c) on application of a member who signed a demand for
a special meeting wvalid under ([section 59], a person
entitled to call a special meeting and, in the case of a
public benefit corporation, the attorney general, if:

(i) notice of the special meeting was not given within
30 days after the date the demand was delivered to a
corporate officer; or

(L1} the special meeting was not held in accordance with
the notice.

{2) The court may £fix the time and place of the
meeting, specify a record date for determining members
entitled to notice of and to vote at the meeting, prescribe

the torm and content of the meeting notice, fix the quorum
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required for specific matters to be considered at the
meeting or direct that the votes represented at the meeting
constitute a quorum for action on those matters, and enter
other orders necessary to accomplish the purpose Or purposes
of the meeting.

{(3) If the court orders a meeting, it may also order
the corporation to pay the member's costs, including
reasonable attorney fees, incurred to cbtain the corder.

NEW SECTION. Section 61. Action by written consent.
(1) Unless limited or prohibited by the articles or bylaws,
action required or permitted by [sections 1 through 168] to
be approved by the members may be approved without a meeting
of members if the action is approved by members holding at
least 80% of the voting power. The action must be evidenced
by cne or more written consents that describe the acticn
taken, be signed by those members representing at least 80%
of the voting power, and be delivered to the corpeoration for
inclusion in the wminutes or £iling with the corporate
records.

(2) If not otherwise determined under [sections 60 or
64), the record date for determining members entitled to
take action without a meeting is the date the first member
signs the consent under subsection (1).

{33 A consent signed under this section has the effect

of a meeting wvote and may be described as a vote in any
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document Eiled with the secretary of state.

{4) Written notice of member approval pursuant to this
secticn must be given to all members who have not signed the
written vconsent. If written notice 1is regquired, membher
approval pursuant to this section is effective 10 days after
written notice is given,

NEW SECTION. Section 62. Notice of meeting. (1) A
corporation shall give notice consistent with its bylaws of
meetings of members in a fair and reasonable manner.

{2) Any notice that conforms to the requirements of
subsection (3} is fair and reasonable, but other means of
giving notice may also be fair and reasonable when all the
circumstances are considered. However, notice of matters
referred to in subsection (3){(b) must be given as specified
in subsection (3).

{3) Notice is fair and reasconable if:

(a) the corporation notifies its members of the place,
date, and time of each annual, regular, and special meeting
of members not less than 10 days before the meeting date or,
if notice is mailed by certified mail, not less than 30 or
more than 60 days before the meeting dates

{b) notice of an annual or regular meeting includes a
description of any matter or matters that must be approved
by the members under [sections 92, 107, Ll12, 1i9, 126, 131,

134, or 135]: and
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{c) notice of a2 special meeting includes a description
of the matter or matters for which the meeting is called.

(4} Unless the bylaws require otherwise, if an annual,
regular, or special meeting of members is adjourned to a
different date, time, or place, notice need not be given of
the new date, time, or place, if the new date, time, or
place is announced at the meeting before adjournment. If a
new record date for the adjourned meeting is or must be
fixed under {[section 64], notice of the adjourned meeting
must be given under this section to the members of record as
of the new record dace.

{5) When giving notice of an annual, regular, or
special meeting of members, a corporation shall give notice
of a matter a member intends to raise at the meeting if:

(5) requested in writing to do sc by a person entitled
to call a special meeting; and

(k)Y the regquest is received by the secretary or
president of the corporation at least 10 days before the
corporation gives notice of the meeting.

NEW SECTION. Section 83. waiver of notice. (1) a
member may waive a notice required by ([sections 1 through
168], the articles, or bylaws before or afrter the date and
time stated in the notice. The waiver must be in writing, be
signed by the member entitled to the notice, and be

delivered to tne corperation for inclusion in the minuces or
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filing with the corporate records.

(2) B member's attendance at a meeting:

(a) waives objection to lack of notice or defective
notice of the meeting unless the member, at the beginning of
the meeting, objects to holding the meeting or transacting
business at the meeting: and

(b} walves objection to consideration of a particular
matter at the meeting that is not within the purpose or
purposes described in the meeting notice unless the member
objects to considering the matter when it is presented.

NEW SECTION. Section 64. Record date - determining
members entitled to notice and vote. (1) The bylaws of a
corporation may fix or provide the manner of fixing a date
as the record date for determining the members entitled to
notice of a members' meeting, If the bylaws do not fix or
provide for fixing a record date, the board may fix a future
date as the record date. If a record date is not fixed,
members are entitled tc notice of the meeting:

(a) at the close of business on the business day
preceding the day on which notice is given; or

(b) 1f notice 1is waived, at the close aof business on
the business day preceding the day on which the meeting is
held.

{2) The Dbylaws of a corporacion may fix or provide the

manner of fixing a date as the recocrd date for determining
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the members entitled to vote at a members' meeting. If the
bylaws do not Eix or provide for fixing a record date, the
board may fix a future date as the record date. If a record
date is not fixed, members on the date of the meeting who
are otherwise eligible to vote are entitied to veote at the
nmeeting.

{3) The bylaws may £fix or provide the manner for
determining a date as the record date for the purpose of
determining the members entitled to exercise any rights in
respect of any other lawful action. If the bylaws do not fix
or provide for fixing a record date, the board may fix in
advance the record date. If a record date is not fixed,
members are entitled to exercise the rights at the close of
business on the day on which the board adopts the resclution
relating to it or 60 days prior to the date of other action,
whichever is later.

(4) A record date fixed under this section may not be
more than 70 days before the meeting or action requiring a
determination of members occurs.

(5) A determination of members entitled to nctice ©f or
toc vote at a membership meeting is effective £for any
adjournment of the meeting unless the board fixes a new date
for determining the right to notice or the right to vote,
which it must do 1f the meeting is adjcurned to a date wore

than 70 days after the record date for determining members
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entitled to notice of the original meeting.

(6) If a court orders a meeting adjourned to a date
more than 120 days after the date fixed for the original
meeting, it may provide that the original record date for
notice or wvoting continues in effect or it may fix a new
record date for notice or voting.

NEW SECTION. Section 65. Action by written ballok. (1)
Unless prohibited or limited by the articles or bylaws, any
action that may be taken at any annual, regular, or special
meeting of members may be taken without a meeting 1if the
corporation delivers a written ballot to every member
entitled to wote on the matter.

(2) A written ballot must:

(a) set Forth each proposed actien; and

(b) provide an opportunity tc vote for or against each
proposed action,

(3) Approval by written ballot pursuant to this section
is valid only when:

(a) the number of votes c¢ast by ballot egquals or
exceeds the guorum reqguired to be present at a meeting
authorizing the actien; and

(b} the number of approvals equals or exceeds the
number of votes that would be required tc approve the matter
it a meeting at which the total number of votes cast was the

same as the number of votes cast by ballot.
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{(4) All solicitations for votes by written ballot must:

{a) indicate the number of responses needed to meet the
quorum requirements;

(b) state the percentage of approvals necessary to
approve each matter other than election of directors; and

{c) specify the time by which a ballot must be received
by the corporation in order to be counted.

{5) Except as otherwise provided in the articies or
bylaws, a written ballet may not be revoked.

NEW SECTION. Section 66. Members' list for meeting.
{1} After fixing a record date focr a notice °f a meeting, a
corporation shall prepare an alphabetical list of the names
of all its members who are entitled to notice of the
meeting. The list must show the address and number of votes
each member is entitled to wvete at the meeting. The
¢orporation shall prepare, on a current basis through the
time of the membership meeting, a list of members, if any,
who are entitled to vote at the meeting but not entitled to
notice of the meeting. This list must be prepared on the
same basis and be part of the list of members.

{2) The list of members must be available:

fa}) for inspection by any member for the purpose of
communication with other members concerning the meeting,
beginning 2 business days afrter nctice s jiven of the

meeting for which the 1list was prepared and continuing

-59—

10
11
12
13
14
15
16
17
ia
19
20
21
22
23
24

25

LC 0008/01

through the meeting; and

{b) at the corporation's principal office or at a
reasonable place identified in the meeting notice in the
city where the meeting will be held. A member, a member's
agent, or a member's attorney 15 entitled, on written
demand, to inspect and, subject to the limitations of
[sections 162({3) and 165] to copy the list, at a reasonable
time and at the member's expense, during the pericd it is
available for inspection.

{3) The corporation shall make the list of members
available at the meeting, and any member, a member's agent,
or a member's attorney is entitled to inspect the list at
any time during the meeting or any adjournment.

(4) If the corporation refuses to allow a member, a
member's agenc, or a member's attorney to inspect the 1list
of members before or at the meeting or to copy the list as
permitted by subsection (2), the district court £for the
judicial district of the county where a corporation's
principal office or, if the principal office is not located
in this state, where its registered office 1is located., on
application of the member, may summarily order the
inspection or copying at the corporation's expense, may
postpone the meeting for which the list was prepared until
the inspection or copying is complete, and may order the

corporation to pay the member's costs, including reasonable
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attorney fees, incurred to obtain the order.

(5) Unless a written demand to inspect and copy a
membership lisc has been made under subsection {2) prior to
the membership meeting and a corporaticn improperly refuses
to comply with the demand, refusal or failure to comply with
this section does not affect the validity of action taken at
the meeting.

(6) The articles or bylaws of a religious corporation
may limit or abolish the rights of a member under this
section to inspect and copy any corporate record.

NEW SECTION. Section 67. voting entitlement generally.

(1} Unless the articles or bylaws provide otherwise, each
member is entitled to one vote on each matter voted on by
the members.

(2) Unless the articles or bylaws provide otherwise, if
a4 membership stands of record in the names of two or more
persons, their acts with respect to wvoting have the
following effect:

{a) 1f only one votes, the act binds all; and

(b) 1f more than one votes, the vote is divided on a

pro rata basis.

NEW SECTION. Section 68. Quorum requirements. (1)
Unless [sections 1 through 168}, the articles, or bylaws
provide for a higher or lower guorum, 10% of the votes

entitled to be cast on a matter must be represented at a
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meeting of members tc constitute a quorum on that matter.

(2) A bylaw amendment to decrease the quorum for any
member action may be approved by the members or, unless
prohibited by the bylaws, by the board.

{(3) A bylaw amendment to increase the quorum required
for any member action must be approved by the members.

(4) Unless one-third or more of the voting power is
present in person or by proxy, the only matters that may be
voted upon at an annual or regular meeting of members are
those matters that are described in the meeting notice.

WEW SECTION. Section 69. voting requirements. (1)
Unless [sections 1 through 168], the articles, or bylaws
require a greater vote or voting by class, if a quorum |is
present, the affirmative vote of the votes represented and
voting, if they are a majority of the required quocrum, is
the act of the members.

{2) A bylaw amendment to increase or decrease the vote
required for any member action must be approved by the
members.

NEW SECTION. Section 70. Proxies. (1) Unless the
articles or bylaws prohibit or limit proxy voting, a member
may appoint a proxy to vote or otherwise act for the member
by signing an appointment form, either personally or by an
attorney-in-facr.

{(2) An appointment of a proxy is effective when
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received by the secretary or other officer or agent
authorized to tabulate votes. An appointment is valid for 11
months unless a different period is expressly provided in
the appointment form. However, a proxy is not valid for more
than 3 years from its date cof execution.

{3} An appointment of a proxy is revocable by the
member.

(4) The death or incapacity of the member appointing a
proxy does not affect the right of the corporation to accept
the proxy's authority unless notice of the death or
incapacity is received by the sercretary or other officer or
agent authorized te tabulate votes before the proxy
exercises authority under the appointment.

{5) Appcintment of a proxy is revoked by the person
appointing the proxy:

{a) actending any meeting and voting in person; or

{b) signing and delivering to the secretary or other
ctficer or agent authorized to tabulate proxy votes either a
writing stating that the appointment of the proxy is revoked
or a subsequent appointment form.

(8) Subject to [section 73] and any express limitation
on the proxy's authority appearing on the face of the
appointment form, a corporation is entitled to accept the

roxy's wote ¢r other actioen as that of the member who made

ko]

tne appolatmenc.
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NEW SECTION. Section 71. cumulative voting for
directors -- exception. (1) If the articles or bylaws
provide for cumulative voting by members, members may so
vote by multiplying the number of votes the members are
entitled to cast by the number of directors for whom they
are entitled to vote and casting the product for a single
candidate or distributing the product among two or more
candidates.

{2) Cumulative voting is not authorized at a particular
meeting unliess:

{a) the meeting notice or statement accompanying the
notice states that cumulative voting will take place; or

(b} a member gives notice during the meeting and before
the wvote is taken of the member's intent to cumulate votes.
If one member gives this notice, all other members
participating in the election are entitled to cumulate their
votes without giving further notice.

{3} A director elected by cumulative voting may be
removed by the members without cause if the requirements of
{section B80) are met unless the votes cast against removal
or not consenting in writing to removal would be sufficient
to elect the director if voted cumulatively at an election
at which the same total number of votes were cast or, if the
action 1s taken by written ballot, all memberships entitled

to vote were voted, and if the entire number of directors
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authorized at the time of the director's most recent
election were then being elected.

{(4) Members may not cumulatively wvote if the directors
and members are identical.

NEW SECTION. Section 72. oOther methods of electing
directors. A corporation may provide in its articles or
bylaws for election of directors by members or delegates:

{l) on the basis of chapter or other organizational
unit;

(2) by region or other gecgraphic unit;

{3) by preferential voting; or

(4) by any other reasonable method.

NEW SECTION. Section 73. Corporation's acceptance of
votes, {1) If the name signed on a vote, consent, waiver, or
proxy appointment corresponds to the name of a member, the
corporation, if acting in good faith, is entitled to accept
the vote, consent, waiver, or proxy appointment and give it
effect as the act of the member,

{2) If the name signed on a vote, consent, waiver, or
proxy appointment does not correspond to the record name of
a member, the corporation, if acting in good £faith, is
nevertheless entitled to accept the vote, consent, waiver,
or proxy appointment and give it effect as the act of the
member 1f:

fa) the member is an entity and the name signed
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purports to be that of an attorney-in-fact of the member
and, if the corporation requests, evidence acceptable to the
corporation of the signatory's authority to sign for the
member has been presented with respect to the vote, consent,
waiver, or proxy appointment;

(b) the name signed purports to be that ot an
attorney-in-fact of the member and, 1f the corporation
requests, evidence acceptable to the corporation of the
signatory's authority to sign for the member has been
presented with respect toe the vote, ccnsent, waiver, cr
proxy appointment;

(c) two or more persons hold the membership as
cotenants or fiduciaries and:

(i) the name signed purpeorts to be the name of at least
cone of the coholders; and

{ii) the person signing appears to be acting on behalf
of all the coholders; or

{d) in the case of a mutual benefit corporation:

(i) the name signed purports to be that of an
administrator, executor, guardian, or conservator
representing the member and, if the corporation requests,
evidence of fiduciary status acceptable to the corporation
has been presented with respect to the vote, consent,
walver, oI proexy appointment: or

{ii) the name signed purports to be that of a receiver
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or trustee in bankruptcy of the member and, if the
corporation requests, evidence of this status acceptable to
the corporation has been presented with respect to the vote,
consent, waiver, oOr proxy appeintment.

{3) The corporation 1is entitled to reject a vote,
consent, waiver, or proxy appointment if ;he secretary or
other officer or agent authorized to-éabulate votes, acting
in good faith, has reasonable basis for doubt about the
validity of the signature on it or about the signatory's
authority to sign for the member.

{4} The corporaticn and its officer cor agent who
accepts or rejects a vote, consent, waiver, or proxy
appointment in goed faith and in accordance with the
standards of this section are not liable in damages to the
member for the consequences of the acceptance or rejection.

{5) {Corporate actiocn based on the acceptance or
rejection of a vote, consent, waiver, or proxy appolntment
under this section is wvalid wunless a court of competent
jurisdiction determines otherwise.

NEW SECTION. Section 74. voting agreements. (1) Twoe or
more members may provide for the manner in which they will
vote by signing an agreement for that purpose. Voting
agreements may be valid for a period of up to 10 years. For
public benefit corporations, voting agreements must have a

reascnable purpose consistent wich the corporation's public
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or charitable purposes.

(2) A voting agreement created under this section is
specifically enforceable,

NEW SECTION. Section 75. Requirement for and duties of
board. (1) Bach corporation must have a board of directors.

(2) Except as provided in [sections 1 through 168} or
subsection (3), all corporate powers are exercised by or
under the authority of the board, and +the affairs of the
corporation managed under the direction of its board.

(3) The articles may authorize a person or persons to
exercise some cr all cf the powers that would otherwise be
exercised by a board. To the extent authorized, a person
authorized under this subsection has the duties and
responsibilities of the directors and the directors must be
relieved from the duties and responsibilities to that
extent.

NEW SECTION. Section 76. Qualifications and numbers of
directors. (1) All directors must be individuals. The
articles or bylaws may prescribe other qualifications for
directors.

(2) A board of directors must consist of three or more
individuals, with the number specified in or fixed in
accordance with the articles or bylaws.

(3) The number of directors may bes increased or

decreased, but to not fewer than three, from time to time by
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amendment to or in the manner prescribed in the articles or
bylaws.

NEW SECTION. Section 77. Election, designation and
appointment of directors. {1} If the corpecration has
members, all the directors except the initial directors must
be elected at the first annual meeting of members and at
each annual meeting thereafter unless the articles or bylaws
provide some other time or method of election or provide
that some of the directors are appointed by some other
person or are designated.

(2) If the corporation does ncot nave members, a2ll the
directors except the initial directors must be elected,
appointed, or designated as provided 1in the articles or
bylaws. If a method of designation or appointment is not set
Eorth in the articles or bylaws, the directors, other than
the initial directors, must be elected by the board.

NEW SECTION. Section 78. Terms of directors generally
-— staggered terms. (1) The articles or bylaws must specify
the terms of directors. Except for designated or appointed
directors, the terms of directors may not exceed 5 years. In
the absence of any term specified in the articles or bylaws,
the term of sach director is 1 year. Directors may be
elected for successive terms.

(2) A decrease in the number of directors or term of

cffice dees not shorten an incumbent director’'s term.
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{3) Except as provided in the articles or bylaws;

{a) the term of a director £illing a wvacancy in the
office of a director elected by members expires at the next
election of directors by members; and

{b) the term of 3 director filling any other vacancy
expires at the end of the unexpired term that the di;ector
is filling.

(4) Desgpite the expiration of a director's term, the
director «continues to serve until the director's successor
is elected, designated, or appointed and qualifies or until
there is a decrease in the number of directars.

{5) The articles or bylaws may provide for staggering
the terms of directors by dividing the total number of
directors into groups. The terms of office of the groups

need not be uniform.

KEW SECTION. Section 79. Resignation of directors. (1)
A director may resign at any time by delivering written
notice to the board of directors, its presiding officer, the
presidenc, or the secretary.

{2} A resignation 1s effective when the notice is
effective unless the notice specifies a later effective
date. If a resignation is made effective at a later date,
the bcard may fill the pending vacancy before the effective
date if the bcard provides that the successor does not take

office until the effective date.
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NEW SECTION. Section B0. Removal of directors elected
by members or directors. (1) The members may remove one or
more directors elected by them without cause.

(2) If a director is elected by a <c¢lass, chapter, or
other organizational unit or by regicn or other gecgraphic
grouping, the director may be removed cnly by the members of
that class, chapter, unit, or grouping.

{3) Except as provided in subsection (%), a director
may be removed under subsections (1) or {2) only if the
number of votes cast to remove the director would be
sufficient to elect the director at a meeting to elect
directors.

{4) 1If cumulative voting is authorized, a director may
not be removed:

fa) 1if the number of votes sufficient to elect the
director under cumulative wvoting 1is wvoted against the
director's removal; or

{b) 1if the director was elected by a class, chapter,
unit, or grouping of members and the number of votes of that
class, chapter, unit, or grouping of members sufficient to
elect the director under cumulative voting is voted against
the director's removal.

{3) A& director elected by members may be removed by the
menbers cnly at a meeting called for the purpose of removing

the director. The meeting notice must state that the purpose
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or one of the purposes of the meeting is removal of the
director.

(6) In computing whether a director is protected from
removal under subsections (2) through (4), it should be
assumed that the votes against removal are cast in an
election for the number of directors of the class to which
the director to be removed belonged on the date of that
director's election.

{7} An entire board of directors may be removed under
subsections (1) through (5).

{8} A director elected by the board may be removed
without cause by the vote of two-thirds of the directors
then in office or by a greater number as is set forth in the
articles or bylaws. However, a director elected by the board
to fill the vacancy ©f a director elected by the members may
be removed without cause by the members, but not the board.

(9) If, at the beginning of a director's term on the
board, the articles or bylaws provide that the director may
be removed for missing a specified number of board meetings,
the board may remove the director for failing to attend the
specified number of meetings. The director may be removed
only if a majority of the directors then in office vote for
the remcval.

{10) The articles or bylaws of a religious corporation

may:
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(a) limit the application of this section; and

(b) set forth the vote and procedures by which the
beard or any person may remove with or without cause 3
director elected by the members cf the board.

NEW SECTION. Section 81. Removal of designated or
appointed directors. (1) A designated director may be
removed by an amendment to the articles or bylaws deleting
or changing the designation.

(2) Except as otherwise provided in the articles or
bylaws, an appointed director may be removed without cause
by the person appointing the director. The person removing
the directer shall deo so by giving written notice of the
removal to the director and either the presiding officer of
the board or the corporation's president or secretary. The
removal of an appeinted director is effective when the
notice 1is effective unless the notice specifies a future

effective date.

NEW _SECTION. Section 82, Removal of directors by
judicial proceeding. (1} The district court for the judicial
district of the county where a corporation's principal
office is located or, if the principal office is not located
in the state, the county where its registered office is
located may remove any director of the corporation from
cffice in a proceeding commenced by the corporation, by its

members holding at least 10% of the vwvoting power of any

-73-

10
11
12
13
14
15
16
17
18
19
20
21

22

LC 0008/01

class, or by the attorney general in the case of a public
benefit corporation, if the court finds that:

(a) (i) the director engaged in fraudulent or dishonest
conduct or in gross abuse of authority or discretion, with
respect to the corporation; or

{ii) a final judgment has been entered finding that the
director has violated a duty set forth in [sections Sl
through 9%4}; and

{b} removal is in the best interest of the corparation.

(2) The court that removes a director may bar the
director from serving on the board for a pericd prescribed
by the court.

(3) If members or the attorney general commence a
proceeding under subsectlon (1)}, the corporation must be
made a party defendant.

(4) If a public benefit corperation or its members
commence a proceeding under subsection (1). they shall give
the attcrney general written notice of the proceeding.

(5} The articles or bylaws of a religious corpeoration
may limit or prohibit the application of this section.

NEW SEcTION. Section 83. vacancy on board. (1) Unless
the articles or bylaws provide otherwise and except as
provided in subsections (2) and (3), if a vacancy occurs on
2 board of directors, including a vacancy resulting from an

increase in the number of directors:
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(a) (i) the members, if any, may fill the vacancy; or

{(ii) if the vacant office was held by a director elected
by a class, chapter, organizational unit or by region or
other geographic grouping, only members of the class,
chapter, unit, or grouping are entitled to vote to fiil the
vacancy if it is filled by the members;

{b) the board of directors may £ill the vacancy; or

{c}) 1if the directors remaining in office constitute
fewer than a guorum of the board, they may fill the vacancy
by the affirmative vote of a majority of all the gJdirectors
remaining in office,

(2} Unless the articles or bylaws provide otherwise, ifE
a vacant office was held by an appointed director, only the
person who appointed the director may fill the vacancy.

(3) If a vacant office was held by a designated
director, the vacancy must be filled as provided in the
articles or bylaws. In the absence of an applicable article
or bylaw provision, the vacancy may not be filled by the
beard.

{4} A vacancy that will occur at a specific later date,
by reason of a resignation effective at a later date under
[section 79(2}] or otherwise, may be filled before the
vacancy occurs. However, the new director may not take
cffice until the vacancy occurs.

NEW SECTION., Section B4. cCompensation of  directors.
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Unless the articles or bylaws provide ctherwise, the board
of directors may Eix the compensation of directors.

NEW SECTION. Section 85. Regular and special meetings.
(1) If the time and place of a directors' meeting 1is fixed
by the bylaws or the board, the meeting 1is a regular
meeting. All other meetings are special meetings.

{2) A board of directors may hold regular or special
meetings in the state or out of the state.

{3) Unless the articles or bylaws provide ctherwise, a
board may permit any or all directors to participate in a
regular or special meeting by or to conduct the meeting
through the use of any means of communication by which all
directors participating may simultaneously hear each other
during the meeting. A director participating in a meeting by
this means is considered to be present in person at the
meeting.

NEW SECTION. Section B6. Action without meeting. (1)
Unless the articles or Dbylaws provide otherwise, action
required or permitted by [sections 1 through 168] to be
taken at a board of directors' meeting may be taken without
a meeting 1f the action is taken by all members of the
board. The action must be evidenced by one or more written
consents describing the action taken, be signed by each
director, and be included in the wminutes filed with the

corporate records reflecting the action taken.
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{2) Action taken under this section is effective when
the last director signs the consent unless the consent
specifies a different effective date.

{3} A consent signed under this section has the effect
of a meeting vote and may be described as a wvote in any
document,

NEW SECTION. Section 87. call and notice of meetings.
(1) Unless the articles or bylaws provide otherwise or
unless the provisions of subsection (3) apply, regular
meetings of the board may be held without notice.

(2) Unless the articles, bylaws, or subsection (3}
provide otherwise, regular meetings of the board must be
preceded by at least 2 days' notice to each director of the
date, time, and place, but not the purpose, of the meeting.

{3) In a corporation without members, any board acticn
to remove a director or to approve a matter that would
require approval by the members if the corporation had
members is not valid unless each director is given at least
7 days' written notice that the matter will be voted upon at
a directors' meeting or unless notice is waived pursuant to
[secticon 88].

(4) T1nless the articles or bylaws provide otherwise,
the presiding officer of the board, the president, or 20% of
the directcrs then in office may call and give notice of a

meeting of the board.
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NEW SECTION. Section 8B. waiver of notice. (1) A
director may at any time waive a notice required by
[sections 1 through 168], the articles, or bylaws. Except as
provided in subsection (2), the waiver must be in writing,
be signed by the director entitled to the notice, and be
filed with the minutes or the corporate records.

(2) A director's attendance at or participation in a
meeting waives any required notice of the meeting unless the
director, upon arriving at the meeting or prior to the vote
on a matter not noticed in conformity with {sections 1
through 168}, the articles, or bylaws, objects to lack of
notice and does not wvote for or assent to that action.

NEW SECTION. Section 89. Quorum and voting. (1) Except
as otherwise provided 1in ([sections 1 through 168], the
articles, or bylaws, a quorum of a board of directors
consists of a majority of the directors in office
immediately before a meeting begins. In no event may the
articles or bylaws authorize a quorum of fewer than the
greater of one-third of the number of directors in office or
two directors.

{2) If a guorum is present when a vote is taken, the
affirmative vote of a majority of directors present is the
act of the board unless [sections 1 through 168], the

articles, o©or bylaws reguire the vote of a greater number of

directors.
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NEW SECTION. Section 90. committees of the board. (1)
Unless prohibited or 1limited by the articles or bylaws, a
board of directors may create one or more committees of the
bocard and appeint members of the board to serve on them.
Fach committee must have two or more directors who serve at
the pleasure of the board.

(2) The creation of a committee and appointment of
members to it must be approved by the greater of:

{a) a majority of all the directors in office when the
action is taken; or

{b) thke number 5f directors required by the articles or
bylaws to take action under [section B89].

{3) [Sections B5 through 89], which govern meetings,
action without meetings, notice, waiver of notice, and
quorum and voting reqguirements of the board, apply to
committees cf the board and their members.

{4) To the extent specified by the board of directors
or 1in the articles or bylaws, each cocmmittee of the board
may exercise the board's authority under [section 75].

() A committee of the board may not:

(a) authorize distributions;

{b) approve or recommend to members dissolution,
merger, or the sale, pledge, or transfer of all or
substantially all of the corporation's assets;

{c) elect, appoint, ar remove directors or fill
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vacancies on the board or on any of its committees; or

(d) adopt, amend, or repeal the articles or bylaws.

(6) The creation of, delegation of authority to, or
action by a committee does not by itself constitute
compliance by a director with the standards of conduct

described in [section 91].

NEW SECTION. Section 91. General standards for
directors. (1) A director shall discharge his duties as a
director, including his duties as a member of a committee:

{a} in good faith;

(by with the care an ordinarily prudent person in a
similar position would exercise under similar circumstances;
and

{c) in a manner the director reasonably believes to be
in the best interests of the corporation.

(2) In discharging his duties, a director is entitled
te rely on informaticn, opinions, reports, or statements,
including financial statements and other flinanclal data, if
prepared or presented by:

(a) one ar more cfficers at employees of the
corporation whom the directocr reasonably believes to be
reliable and competent in the matters presented;

{b}) attorneys, public accountants, or other persons
with regard to matters the director reasonably believes are

within the person's professional or expert competence;
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(c) a committee of the board of which the director is
not a member, as to matters within its jurisdiction, if the
director reasonably believes the committee merits
confidence; or

{d) in the case of religious corporations, religlous
authorities, ministers, priests, rabbis, or other persons
whose position or duties in the religious organization the
director believes justify reliance and confidence and whom
the director believes to be reliable and competent in the
matters presented.

{3) A director is not acting in good faith if the
director has knowledge concerning the matter in question
that makes reliance otherwise permitted by subsection (2)
unwarranted.

(4) A director is not liable to the corporation, any
member, or any other person for any action taken or not
taken as a director if the director acted in compliance with
this section.

{5) & director may not be a trustee with respect to the
corporation or with respect to any property held or
administered by the corporation, inciuding but not limited
to property that may be subject to restrictions imposed by
the donor or transferor of the property.

(6} [Sections 1 through 168] do not modify any

limitation of liability of directors provided by Title 27.
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NEW SECTION. Section 92. bDirector conflict of

interest. (1) A confliet of interest transaction 1is a
transaction with the corporation in which a directeor of the
corporation has a direct or indirect interest. A conflict of
interest transaction is not voidable or the basis for
imposing liability on the director if the transaction was
fair at the time it was entered into or is approved as
provided in subsections (2) or (3}.

{2) A transaction in which a director of a public
penefit corporation or religicous corporation has a conflict
of interest may be approved:

(a) in advance by the vote of the board of directors or
a committee cf the board if:

(i) the material facts of the transaction and the
director's interest are disclosed or kncwn to the beard or
committee of the board; and

{ii) the directors approving the transaction in good
faith reasonably believe that the transaction is fair to the
corporation; or

(b) before or after it 1is consummated by obtaining
approval of:

(1) the attorney general; or

(11) a state district c¢ourt in an action in which the
attorney general is joined as a party.

(3) A transaction in which a director of a mutual
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benefit corporation has a conflict of interest may be
approved if:

{a) the material facts of the transaction ané the
director's interest were disclosed or known to the becard of
directors or a committee of the board and the board or
committee of the board authorized, approved, or ratified the
transaction; or

{b} the material facts of the transaction and the
director's interest were disclosed cor known to the members
and they authorized, approved, or ratified the transaction.

{4} For purposes of this section, a director of the
corporation has an indirect interest in a transaction if:

(a) another entity in which the director has a material
interest or in which the director is a general partner is a
party to the transaction; or

{b) another entity of which the directeor is a director,
officer, or trustee is a party to the transaction.

{5) For purposes of subsections (2) and (3), a conflict
of interest transaction is authorized, approved, or
ratified, if it receives the affirmative vote of a majority
of the directors on the board or on the committee who have
no direct or indirect interest in the transaction. However,
a transaction may not be authorized, approved, or ratified
under this section by a single director. If a majority of

the directors on the board who have no direct or indirect
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interest in the transaction vote to authorize, approve, or
ratify the transaction, a guorum is present for the purpose
of taking action under this section. The presence of or a
vote cast by a director with a direct or indirect interest
in the transaction does not affect the validity of any
action taken under subsections (2)(a) or (3)(a) if the
transaction is otherwise approved as provided in subsection
(2) or (3).

(6) For purposes of subsection (3){b), a conflict of
interest transaction is authorized, approved, or ratified by
the members if it receives a majority of the votes entitled
to be counted under this subsection. Votes cast by or wvoted
under the control of a director who has a direct or indirect
interest in the transaction and votes cast by or voted under
the control of an entity described in subsection (4)}(a} may
not be counted in a vote of members to determine whether to
authorize, approve, or ratify a conflict of interest
transaction under subsection (3)(b). The vote of these
members, however, is counted in determining whether the
transaction is approved under other sections of [sections 1
through 16B]. A majority of the wvoting power, whether or not
present, that is entitled to be counted in a vote on the
transaction wunder this subsection constitutes a gquorum for
the purpose of taking action under this section.

(7) The articles, bylaws, or a resclution of the board
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may impose additional requirements on conflict of interest
transactions.

NMEW SECTION. Section 93. rLoans to or guaranties for
directors and officers. (1) A corporation may not lend money
to or guarantee the obligation of a director or officer of
the corporation.

(2) The fact that a loan or guaranty 1is made in
violation of this section does not affect the borrower's
liability on the loan.

NEW SECTION. Section 94. Liability for unlawful
distributions. (1) Unless a director complies with the
applicable standards of conduct described in [section 91], a
director who votes for or assents to a distribution made in
violation of [sections 1 through 168] is perscnally liable
to the corporation for the amount of the distribution that
exceeds what could have been distributed without viclating
[sections 1 through 168].

(2} A director held liable for an unlawful distribution
under subsection {1) is entitled to contribution:

{a) from every other director who voted for cor assented
to the distribution and who did not comply with the
applicable standards of conduct described in [section §11];
and

(b} from each persaon who received an unlawful

distribution for the amount of the distribution whether or
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not the perscen receiving the distribution knew it was made
in violation of [sections 1 through 168].

KEW SECTION. Section 95. Required officers. (1) Unless
otherwise provided in the articles or bylaws., a corporation
has a president, a secretary, a treasurer, and any other
officers appointed by the board.

(2) The bylaws or the board shall delegate to one of
the officers responsibility for bpreparing minutes of the
directors' and members' meetings and for authenticating
records of the corporation.

{3) A person may simultaneously hold more than one
office in a corporation,

NEW SECTION. Section 96. puties and authority of
officers. Each officer has the authority and shall perform
the duties set forth in the bylaws or, to the extent
consistent with the bylaws, the duties and authority
prescribed in a resolution of the board or by direction of
an officer authorized by the board to prescribe the duties

and authority of other officers.

NEW SECTION. Section 97. standards of conduct for
officers. (1) An officer with discretionary authority shall
discharge his duties under that authority:

(a) 1in good faith;

{b) wirth rthe care an ordinarily prudent person in a

similar position would exercise under similar circumstances:
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and

(c) in a manner the officer reasonably believes to be
in the best interests of the corporation and its members, if
any.

{2) In discharging his duties, an officer is eptitled
to rely on information, opinions, reports, or statements,
including financial statements and other financial data, if
prepared or presented by:

(d) one or more officers or employees of the
corporaticn who the officer reasonably believes to be
reliable and competent in the matters presented;

(b} attorneys, pubic accountants, or other persons as
to matters the officer reasonably believes are within the
person's professional or expert competence; or

(c) in the case of religious corporations, religious
authorities, ministers, priests, rabbis, or other PEISORS
whose position or duties in the religious organization the
officer believes justify reliance and confidence ard who the
officer believes to be reliable and competent in the matters
presented.

{3) an officer is noct acting in good faith 1f the
officer has knowledge concerning the matter in question that
makes reliance otherwise permitted by subsection (2)

unwarranced.

(4) An officer is not liable to the corporation, any
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member, or any other person for an action taken or not taken
as an officer if the officer acted in compliance with this
section.

(51} {Sections 75 through 109] do not modify any
limitation of liability of cfficers provided by Title 27.

NEW SECTION. Section 98. Resignation and removal of
officers. (1) An officer may resign at any time by
delivering notice to the corporation. A resignation is
effective when the notice is effective unless the notice
specifies a Future effective date. If a resignation is made
effective at a future date and the corporation accepts the
future effective date, its board of directors may fill the
pending wvacancy before the effective date 1if the board
provides that the successor does not take cffice until the
effective date.

{(2) A board may remove any officer at any time, with or
without cause.

NEW SECTION. Section 99. contract rights of officers.
(1) The appointment of an officer does not of itselfE create
contract rights.

(2) An officer's removal does not affect the officer's
contract rights, if any, with the ceorporation. An officer's
resignation does not affect the corporaticon's contract
rights, 1if any, with the officer.

NEW SeEcTION. Section 100. officers’ authority to
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execute documents., A contract or other instrument in writing
executed or entered into between a corporation and any other
person is not invalidated as to the corporation by a lack of
authority of the signing officers in the absence of actual
knowledge on the part of the other person that the signing
officers did not have auvthority to execute the contract or
other instrument if it is signed by:

f{1) the presiding officer of the board and the
president; or

{2) one person from each of the following:

fa) the presiding officer of the board or the
president; and

(b) a vice president, the secretary, Ltreasurer, oOr
executive director.

NEW SECTION. Section 101. bpefinitions. As used in
[gsections 101 through 109}, the following definitions apply:

(1) "Corporation" includes any domestic or foreign
predecessor entity of a corporation in a merger or other
transaction in which the predecessor's existence ceased upcn
consummaticn of the transaction.

{2) {a) “"Director” means an individual who is or was a
director of a corperation or an individual who, while a
director of a c¢orporatien, is or was serving at the
corperation's request as a director, officer, partner.

trustee, employee, or agent of another foreign or domestic
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business or nonpreofit corporation, partnership, joint
venture, trust, emplcoyee benefit plan, or other enterprise.
A director is considered to be serving an employee benefit
plan at the corporation's request if the director’'s duties
to the corporation alsoc impose duties on, or otherwise
involve sgervices by, the director to the plan or the
participants in or beneficiaries of the plan.

{b} Director includes, unless the context requires
otherwise, the estate or personal representative of a
director.

(3) "Expenses" include attorney fees.

(4) "Liability" means the obligation to pay a judgment,
settlement, penalty, fine, excise tax assessed with respect
tc an employee benefit plan, or reasconable expenses actually
incurred with respect to a proceeding.

(5) (a) "Official capacity" means:

{i} when used with respect tc a director, the office of
director in a corporation; or

(ii) when used with respect to an individual other than
a director, as contemplated in [section 107]), the office in
a corporation held by the officer or the employment or
agency relationship undertaken by the employee or agent on
behalf of the corporation.

(b) Officlal capacity does not include service for any

other foreign or domestic business or nonprofit corporation
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or any partnership, joint venture, trust, employee benefit
plan, or other enterprise.

{6) "Party" includes an individual who was, is, or ‘is
chreatened to be made a named defendant or respondent in a
proceeding,

(7) "Proceeding" means any threatened, pending. or
completed action, sult, or proceeding, whether civil,
criminal, administrative, or investigative and whether
formal cor informal.

NEW SECTION, Section 102. aathority to indemnify. (1)
Except as provided in subseckion (4), an individual made a
party to a proceeding because the individual is or was a
director may be indemnified against liability incurred in
the proceeding if the individual:

{a) conducted himself in good faith;

{b} reasonably believed:

{i) in the case of conduct in his official capacity
with the corporation, that his conduct was in its best
interests; and

{ii) in all other cases, that his conduct was at least
not opposed to its best interests; and

(c) in the c¢ase of any criminal proceeding, had no
reasonable cause to believe his conduct was unlawful.

(2) A directeor’'s conduct with respect te an  emplcyee

benefit plan for a purpose the director reasonably believed
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to be in the interests of the participants in and
beneficiaries of the plan 1is conduct that satisfies the
requirements of subsection (1)(b)(ii).

(3) The termination of a proceeding by judgment, ocrder,
settlement, conviction, or upon a plea of nolo contendere or
its equivalent is not, of itself, a determination that the
director did not meet the standard of conduct described in
this section.

(4) A corporation may not indemnify a director under
this section:

{a) in connection with a proceeding by or in the right
of the corporation in which the director was adjudged liable
to the corporation; or

{(b) in connection with any other proceeding that
charges improper perscnal benefit to the director, whether
or not involving action in his official capacity, in which
the director was adjudged liable on the basis that personal
benefit was improperly received by the director.

(5) Indemnification permitted under this section in
connection with a proceeding by or in the right of the
corporation is limited to reasonable expenses incurred in
connection with the proceeding.

NEW SECTION. Section 103. Mandatory indemnification.
Unless limited by its articles of incorporaticon, a

corporation shail indemnify a director who was wholly
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successful, on the merits or otherwise, in the defense of
any proceeding tc which the director was a party because he
is or was a director of the corporaticn, against reascnable
expenses actually incurred by the directer in connection
with the proceeding.

NEW SECTION. Section 104. Advance for expenses. (1) A
corporation may pay for or reimburse the reasonable expenses
incurred by a director who is a party to a proceeding in
advance of Final disposition of the proceeding if:

(a) the director furnishes the corporation a written
affirmation ©f his good faith belief that he has met the
standard of conduct described in [section 102}:

(b) the director furnishes the corporation a written
undertaking, executed personally or on the director's
behalf, to repay the advance if it is ultimately determined
that the director did not meet the standard of conduct; and

(¢} a determination is made that the facts then known
to those making the determination would not preclude
indemnification under {sections 101 through 1091.

{2) The undertaking required by subsection (1){(b) must
be an unlimited general obligaticn of the director but need
not be secured and may be accepted without reference to
financial ability to make repayment.

(3) Determinaticns and autheorizations of payments under

this section must be made 1in the manner specified 1in
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{section 106].

NEW SECTION. Section 105. cCourt-ordered
indemnification. Unless limited by a corporation's articles
of incorporation, a director cf the corporation who is a
party to a proceeding may apply for indemnification to the
court conducting the proceeding or to another court of
competent Jurisdiction. On receipt of an application, the
court, after giving any notice the court considers
necessary, may order indemnification in the amount it
considers proper if it determines that the director:

(1) is entitled to mandatory indemnification under
(section 103), in which case the court shall also order the
corporation to pay the director's reasonable expenses

incurred to obtain court-ordered indemnification; or

[2) 1is fairly and reasonably entitled to

indemnification in view of all the relevant circumstances,
whether Or not the director met the standard of conduct set

forth in [section 102(1)] or was adjudged 1liable

as

described in [section 102{4)]. If the director was adjudged

liable, indemnification is limited to reasonable expenses
incurred.

NEW SECTION. Section 106. bpetermination and

authorization of indemnification. {1} A corporation may not

tndemnify a director under [seccion 102] unless it is

authorized in the specific case after a determinaticn has
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been made that indemnification of the Adirector is
permissible in the circumstances because the director has
met the standard of conduct set Eorth in [section 102].

({2) The determination must be made:

{a) by the board of directors by majority vote of a
quorum consisting of directors not at the time parties to
the proceeding:;

(by if a quorum cannot be obtained under subsection
(2){(a), by majority vote of a committee designated by the
board of directors consisting solely of twoe or more
directors not at the time parties to the proceeding;

(c) by special legal counsel:

(1) selected by the board of directors or its committee
in the manner prescribed in subsection (2)(a) or (2)(b); or

{ii) 1f a guorum of the bcard carrot be obtained under
subsection {2)(a) and a committee cannot be designated under
subsection (2)(b), selected by wmajority wvote of the full
board, in which selected directcrs who are parties may
participate; or

(d) by the members of a mutual benefit corporation.
However, directors who are at the cime parties to the

proceeding may not vote on the determination,

{3) Authorizaticon of indemnification and evaluation as
to reasonableness of expenses must Dbe made in  the same
manner as the determination tnat indemnificaticn is
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permissible, except that if the determination is made by
special 1legal counsel, authorization of indemnification and
evaluation as to reascnableness of expenses must be made by
those entitled under subsecticon (2)(c} to select counsel.

{4) A director cf a public benefit corporation may not
be indemnified until 20 days after the effective date of
written notice to the attorney general of the propesed
indemnificaticn.

NEW SECTION. Section 107. Indemnification of officers,
emplcyees, and agents. Unless limited by a corporation's
articles of incorporation:

(1) an officer of the corporation who is not a director
is entitled to mandatory indemnification under {section 103]
and 1is entitled to apply for court-ordered indemnification
under ([section 105] to the same extent as a director:

(2) the corporation may indemnify and advance expenses
under {sections 101 through 109) to an officer, emplovyee, or
agent of the corporation who is not a director to the same
extent as to a director; and

{3) a corporaticn may also indemnify and advance
expenses to an officer, employee, or agent who is not a
director to the extent, consistent with public pelicy, that
may be provided by its articles of incorporation, bylaws,
general or specific action of its board of directors, or

contrace.

-96—



10
11
12
13
14
15
16
17
18
18
20
21
22

23

25

LC 0008/01

NEW SECTION. Section 108. 1Insurance. A corporation may
purchase and maintain insurance on behalf of an individual
who is or was a director, officer, employee, or agent of the
corporation or who, while a director, officer, employee, or
agent of the corporation, is or was serving at the request
of the corporation as a director, officer, partner, trustee,
employee, or agent of another foreign or demestic business
or nonprofit corporation, partnership, joint venture, trust,
employee benefit plan, or other enterprise, against
liability asserted against or incurred by him in that
capacity or arising from his status as a director, officer,
employee, or agent, whether or not the corporation would
have power to indemnify the perscn against the same
liability under [sections 102 or 103}.

NEW SECTION. Section 109. application. (1) A provision
treating a corpeoration's indemnification of or advance for
expenses to directors that is contained in its articles of
incorporation, its bylaws, a resolution of its members or
board of directors, a contract, or other instrument is wvalid
only if and to the extent the provision 1s consistent with
[sections 101 through 109]. If articles of incorporation
limitc indemnification or advance for expenses,
indemnification and advance for expenses are valid only tc
the extent consistent with the articles.

(2) {Secticns 101 through 109) do not limit a
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corporation's power to pay or reimburse expenses incurred by
a director in connection with appearing as a witness in a
proceeding at a time when the director has not been made a
named defendant or respondent to the proceeding.

NEW SECTION. Section 110. Authority to amend. A
corporaticn may amend its articles of incorporation at any
time to add or change a provision that is required or
permitted in the articles o¢r to delete a provision not
required in the articles. Whether a provision is required or
permitted in the articles is determined as of the effective
date of the amendment.

NEW SECcTION. Section 111, Amendment by directors. (1)
Unless the articles provide otherwise, a corporation's board
of directors may adopt one or more amendments to the
corporation's articles without member approval:

{a) to extend the duration of the corporation if it was
incorporated at a time when limited duration was required by
law;

(b) to delete the names and addresses of the initial
directors;

{c) to delete the name and address of the initial
registered agent or registered office if a statement of
change is on file with the secretary cf state:

td) to change the cocrporate name by substlituting the

word "corporation”, “incorporated", "company”, "limited”, or
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the abbreviaticon "corp.", "ine.", "co.", or "ltd." for a
similar word or abbreviation in the name or by adding,
deleting, or <changing a geographical attribution to the
name; or

{e) to make any other change expressly permitted by
[sections 1 through 168] to be made by action of the board
of directors.

(2) If a corporation has no members, its incorporators,
until directors have been chosen, and later its board of
directors may adopt one or more amendments to  the
corporaticn's articles subdiect to any  aoproval required
pursuant to [section 121]. The corporation shall provide
notice of any meeting at which an amendment is to be voted
upon. The notice must be in accordance with [section 87(3)1}.
The notice must also state that the purpose or one of the
purpcses of the meeting is to consider a proposed amendment
to the articles and must contain or be accompanied by a copy
or summary o¢f the amendment or state the general nature of
the amendment. The amendment must be approved by a majority
of the directors in office at the time the amendment is
adopted.

NEW SECTION. Section 112. aAmendment by directors and
members. (1) Unless {sections 1 through 168], the articles,
the bylaws, the members acring pursuant to subsectcion (2},

or che board of @irectors acting pursuant to subsection (3)
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require a greater vote or voting by class to be adopted, an
amendment to a corporation's articles must be approved:

(a2) by the board if the corporation is a public benefit
corporation or religious corporation and the amendment does
net relate to the number of directors, the composition of
the board, the term of office of directors, or the method or
way in which directors are elected or selected;

(b) except as provided in [section 111{1}], by the
members by two-thirds of the votes cast or a majority of the
voting power, whichever is less; and

(c} in writing by any perscn or persons whose approval
is required by a provision of the articles, as authorized by
[section 1217.

{2) The members may condition the amendment's adoption
on receipt of a higher percentage of affirmative votes or on
any other basis.

(3} If the bcard initiates an amendment to the articles
or if board approval is required by subsection (l)(a) to
adopt an amendment to the articles, the board may condition
the amendment's adoption on receipt of a higher percentage
of affirmative votes or any cother basis.

(4) Tf the board or the members geek to have the
amendment approved by the members at a membership meeting,
the corporation shall give notice to its members of the

proposed mempership meeting in writing in accordance with
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[section 62]. The notice must state that the purpose or one
of the purposes of the meeting is to consider the proposed
amendment and must contain or be accompanied by a copy or
summary of the amendment.

(5 If the board or the members seek to have the
amendment approved by the members by written consent or
written ballot, the material soliciting the approval must
contain o©or be accompanied by a copy or summary of the
amendment .

NEW SECTION. Section 113. Class voting by members on
amendments. (1) The members of a class in a public benefit
corporation are entitled to vote as a class on a proposed
amendment to the articles if the amendment would change the
rights of that class as to voting in a manner different from
the manner in which the amendment affects another class or
members of another class.

(2) The members o©f a c¢lass in a mutual henefit
corporation are entitled to vote as a class on a proposed
amendment to the articles if the amendment would:

fay affect the rights, privileges, preferences,
restrictions, or conditions of that c¢lass as to voting.,
disseolution, redemption, or transfer of memberships in a
manner different from the manner in which the amendment
would affect another ciass;

{b) change the rights, privileges, preferences,
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restrictions, or conditions of that class as to wvoting,
dissolution, redemption, or transfer by changing the rights,
privileges, preferences, 'restrictions, or conditions of
another class;

{c) 1increase or decrease the number of memberships
authorized for thac class;

{(d) increase the number of memberships authorized for
another class;

(&) cause an exchange, reclassification, or termination
of the memberships of tnat class: or

(£) authorize a new class of memberships.

(3) The members of a class of a religious corporation
are entitled to vote as a class on a proposed amendment to
the articles only if a class vote is provided for in the
articles or bylaws.

(4) If a class is to be divided intoa two or more
classes as a result of an amendment to the articles of a
public benefit corporation or mutual benefit corporation,
the amendment must be approved by the members of each class
that would be created by the amendment.

(5) Except as provided in the articles or bylaws of a
religious corporation, 1f a class wvote is reguired to
approve an amendment to the arcicles of a corporation, the
amendment must be approved by the members of the class by

two-thirds of the votes cast by the c¢lass or a majority of
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the voting power of the class, whichever is less.

(6} A class of members of a public benefit corporation
or mutual benefit corporation is entitled to the voting
rights granted by this section although the articles and
byiaws provide that the class may not vote on the proposed
amendment.

NEW SECTION. Section 114. Articles of amendment. A
corporation that amends its articles shall deliver to the

secretary of state, for filing, articles of amendment

setting forth:

(1) the name of the corporation:

(2) the text of each amendment adopted;

(3) the date cf each amendment's adoption:

(4) 1if approval of members was not required, a
statement to that effect and a statement that the amendment
was approved by a sufficient vote of the board of directors
or incorporaters;

(5) if apprcval by members was required:

(a) the designaticn, number of memberships outstanding,
number of votes entitled to be cast by each c¢lass entitled
to vote separately on the amendment, and number of votes of
each class indisputably voting on the amendment; and

(b) (1) either the total number ¢f wvotes cast for and
against the amendment by eacn class entitled to vote

separately on the amendment ot the total number of
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undisputed votes cast for the amendment by each class; and
(ii) a statement that the number cast for the amendment
by each class was sufficient for approval by that class; and
{6) if approval ¢f the amendment by some person or
persons other than the members, the board, or the
incorporators 1is required purswant to [section 121, a

statement that the approval was obtained.

NEW SECTION. Section 115, Restated articles of

incorperation, (1) A corporatiocn's board of directors may
restate its articles of incorporation at any time, with or
without approval by members or any other person.

(2) The restatement may include one or more amendments
to the articles. If the restatement includes an amendment
requiring approval by the members or any other person, it
must be adopted as provided in [secticon 112].

(3) If the restatement includes an amendment requiring
approval by members, the board must submit the restatement
to the members for their approval.

{4) 1If the board seeks to have the restatement approved
by the members at a membership meeting, the corporation
shall notify each of its members of the proposed membership
meeting in writing in accordance with [section 62}. The
notice must also state that the purpose or one ©0f the
purposes of the meeting is tg consider the proposed

restatement and must contain or be accompanied by a copy or
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summary of the restatement that identifies any amendments or
other change that the restatement would make 1in the
articles.

(5) If the board seeks to have the restatement approved
by the members by written ballot or written consent, the
material soliciting the approval must c¢ontain or be
accompanied by a copy or summary of the restatement that
identifies any amendments or other change it would make in
the articles.

{6) A restatement requiring approval by the members
must be approved by the same vote as an amendment to
articles under [section 112].

(7) If the restatement includes an amendment that
requires approval pursuant to [section 121), the board must
submit the restatement for this approval.

(8) A corperation that restates 1its articles shall
deliver to the secretary of state, for filing, articles of
restatement setting forth the name of the corporation and
the text of the restated articles of incorporation, together
with a certificate setting forth:

{a) whether the restatement contains an amendment to
the articles requiring approval by the members or any other
person other than the board of directors and, if i: does
not, that the board cf directors adopted the restatement: ot

(b) if the restatement contains an amendment to cthe
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articles requiring approval by the members, the information
required by [section 114]; and

(c) 1if the restatement contains an amendment to the
articles requiring approval by a persen whose approval 1is
required pursuant to [section 121], a statement that the
approval was obtained.

{9) Adopted restated articles of incorporation
supersede the original articles of incorporation and all
amendments to them.

{10) The secretary of state may certify restated
articles of incorporation as the articles of incorporation
currently in effect without including the certificate

information required by subsection (8).

NEW SECTION. Section 116. Amendment pursuant to
judicial reorganization. (1) A corporation's articles may be
amended without board approval, approval by the members, or
approval required pursuant to (section 121] if necessary to
carry ocut a plan of reorganization ordered or decreed by a
court of competent jurisdiction under federal statute if the
articles, after amendment, contain only provisions reguired
or permitted by [section 22}.

(2) The individual or individuals designated by the
court shall deliver to the secretary of state, for filing,
articles of amendment secting forth:

(a) the name of the corporation;
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(b} the text of each amendment approved by the court;

{c) the date of the court's order or decree approving
the articles of amendment;

(d) the title of the reorganization proceeding in which
the order or decree was entered; and

{(e) a statement that the court had Jjurisdiction cf the
proceeding under federal statute.

{3) This section does not apply after entry of a final
decree 1in the reorganization proceeding even thcough the
court retains jurisdiction of the proceeding for limited
purposes unrelated to consummeticn =f the reorganization
plan.

NEW SECTION, Section 117. Effect of  amendment and
restatement. An amendment to articles of incorporation does
not affect a cause of action existing against or in favor of
the corporation, a proceeding to which the corperation is a
party, any reguirement or limitation i1mposed upon the
corporation, or any property held by it by virtue of any
trust upon which the property is held by the corporation, or
the existing rights of persons other <than members of the
corporation. Apn amendment changing a corporation's name does
not abate a proceeding brought by or against the corporation
in 1ts former name.

NEW SECTION. Section 118. Amendment by directors. It a

carporation dges not have members, its incorporators, until
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directors have been chosen, and later its board of directors
may adopt one or more amendments to the corporation's bylaws
subject to any approval required pursuant to [section 121].
The corporation shall provide notice of any meeting of
directors at which an amendment is to be approved. The
notice must be in accordance with [section B7(3}]. The
notice must also state that the purpose or one of the
purposes of the meeting is to consider a proposed amendment
te the bylaws and contain or be accompanied by a copy or
summary of the amendment or state the general nature of the
amendment. The amendment must be approved by a majority of
the directors in office at the time the amendment is
adopted.

NEW SECTION. Section 119. Amendment by directors and
members . {1) Unless [sections 1 through 168}, the articles,
the bylaws, the members acting pursuant to subsection (2},
or the board of directors acting pursuant tc subsection (3)
require a greater vote or voting by class to be adopted, an
amendment to a corporation's bylaws must be approved:

(a) by the board if the corporation is a public benefit
corporation or religious corporation and the amendment does
not relate to the number of directors, the composition of
the board, the term of office of directors, or the method or
way in which directors are elected or selected:

(b) by the members by twoa-thirds of the votes cast or a
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majority of the voting power, whichever is less; or

{(¢) in writing by any person or persons whose approval
is required by a provision of the articles, as authorized by
[section 121].

(2) The members may condition the amendment's adoptien
on its receipt of a higher percentage of affirmative votes
or on any other basis.

(3) If the board initiates an amendment to the bylaws
or if board approval is required by subsection (l){a) to
adopt an amendment to the bylaws, the board may condition
the amendment's adoptiocn on receipt of a higher percentage
of affirmative votes or on any other basis.

{(4) If the board or the members seek to bhave the
amendment approved by the members at a membership meeting,
the corporaticn shall give notice teo its members of the
proposed membership meeting 1in writing in accordance with
fsection 62). The notice must alsc state that the purpose,
or one of the purposes, of the meeting is to consider the
proposed amendment and must contain or be accompanied by a
copy or summary of the amendment.

(5} If the board or the members seek to have the
amendment approved by the members by written consent oOr
written ballot, the material soliciting the approval must
contain or be accompanied by a copy or summary of the

amendment.
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NEW SECTION. Section 120. Class voting by members on
amendments. (1} The members of a class in a public benefit
corporation are entitled to vote as a class on a proposed
amendment to the bylaws if the amendment would change the
rights of that class as to voting in a manner different from
the manner in which the amendment would affect another
ciass or members of another class.

{(2) Members of a ¢lass in a mutual benefit corporation
are entitled to vote as a class on a proposed amendment to
the bylaws if the amendment would:

ta) affect the rights, privileges, preferences,
restrictions, or conditions of that <¢lass as to voting,
dissolution, redemption, or transfer of memberships in a
nanner different from the manner in which the amendment
would affect another class:

(b) change the rights, privileges, preferences,
restrictions, or conditions of that class as to voting,
dissolution, redemption, or transfer by changing the rights,
privileges, preferences, restrictions, or conditions of

another class;

{c) 1increase cr decrease the number of memberships

authorized for that class;

{d) increase the number of memberships authorized for

ancther class;

{€) ¢ause an exchange, reclassification, or termination
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of all or part of the memberships of that class; or

(£) authorize a new class of memberships.

(3) The members of a class of a religicus corporation
are entitled to vote as a class on a propcsed amendment to
the bylaws only if a class vote 1is provided for in the
articles or bylaws.

(4) If a class is tc be divided intoc two or more
classes as a result of an amendment to the bylaws, the
amendment must be approved by the members of each class that
would be created by the amendment.

{5} If a class vote is required to approve an amendment
to the bylaws, the amendment must be approved by the members
of the class by two-thirds of the votes cast by the class or
a majority of the voting power of the class, whichever is
less.

{6y A class of members is entitled tc the voting rights
granted by this section although the articles and bylaws
provide that the class may not vote on the proposed
amendment .

NEW SECTION. Section 121. Approval by third persons,
The articles may require an amendment to the articles or
bvlaws to be approved in writing by a specified person or
persons other than the board. Such an article provision may
on.y be amended with the approval in writing of the person

Qr persons.
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NEW SECTION. Section 122. amendment terminating

members or redeeming or canceling memberships. (1) Any
amendment to the articles or bylaws of a public benefit
corporation or mutual benefit corporation that would
terminate all members or any class of members or redeem or
cancel all memberships or any class of memberships must meet
the reguirements of [sections 1 through 168) and this
section.

{2) Before adopting a resoclution propesing an amendment
described in subsection (1), the becard of a mutual benefit
corporation shall give notice of the general nature of the
amendment to the members.

{3) After adopting a resolution proposing an amendment
described in subsection (l), the notice to members proposing
the amendment must include one statement of up to 500 words
opposing the proposed amendment L1f the statement is
submitted by any five members or members having 3% or more
of the wvoring power, whichever is less, not later than 20
days after the board has voted to submit the amendment to
the members for their approval. In publiec benefit
corporations, the production and mailing costs must be paid
by the corporation.

(4) Any amendment under this section must be approved
by the members by two-thirds of the wvotes cast by each

class.
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{5) The provisions of [section 48] do not apply to any
amendment that meets the requirements of [sections 1 through

168] and this section.

NEW SECTION. Section 123. aApproval of plan of merger.
{1) Subject to the limitarions set forth in [section 124},
profit corporations may merge into a business or nonprofit
corporation if the plan of merger is approved as provided in
[section 125}.

(2) The plan of merger must set forth:

(a) the name of each corporation planning tc merge and
the name of the surviving corporation intoc which each plans
Lo merge;

(b} the terms and conditions cof the planned merger;

(c) the manner and basis, if any, of converting the
memberships of each public benefit or religious corporation
into memberships of the surviving corporation; and

{d) |if the merger involves a mutual benefit
corperation, the manner and basis, if any, of converting
memberships of each merging corporation into memberships,
obligations, or securities of the surviving or any other
corporation or into cash or other property in whole or part.

(3) The plan of merger may set forth:

(a) any amendments to the articles of incorporation or
bylaws of the surviving corporation tc be effected by the

planned merger; and
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(b) other provisions relating to the planned merger.

NEW SECTION. Section 124. Limitations on mergers by
public benefit or religious corporations. {1y Without the
prior approval of the district ceurt for the judicial
district in which the corporation's registered office is
located, in a proceeding of whieh the attorney general has
been given written notice, a public benefit corporation or
religious corporation may merge only with:

(ay a public benefit corporaticn or religious
corporation;

(b) a foreign corpeoration that would gqualify under
[sections 1 through 16B] as a public benefit corporation or
religious corporation;

{c) a wholly owned foreign or domestic business or
mutual benefit corporation, if the public benefit
corporation or religious corporation 1is the surviving
corporation and continues to be a public benefit corporation
or religious corporation after the merger; or

(d) a business or mutual benefit corporation, provided
that:

(i) on or prior to the effective date of the merger,
assets with a value equal to the greater of the fair market
value of the net tanglible and intangible assets, including
goeod will, of the publlic benefit ceorperation or the fair

market value of the public benefit corperation if it were to
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be operated as a business concern are transferred or
conveyed to one or more persons who would have received its
assets under [section 139 (1)(e) and (f)] had it dissolved;

{ii) it shall return, transfer, or c¢onvey any assets
neld by it upon «condition requiring return, transfer, or
conveyance in case of merger, in accordance with the
condition; and

(iii) the merger is approved by a majority of directors
of the public benefit corporaticn or religious corporation
who are not and will nct become members or shareholders in
or officers, employees, agents, or consultants of the
surviving ccrporation.

(2) At least 20 days before consummation of any merger
of a public benefit corporation or a religious corporation
pursuant to subsection {1)(d), notice, including a copy of
the proposed plan of merger, must be delivered to the
attorney general.

(3) Without the prior written consent of the attorney
general or of the district court in a proceeding in which
the attorney general has been given notice, a member of a
public benefit corporation or religious corporation may not
receive or keep anything as a result of a merger other than
a membership in the surviving public benefit corpeoration or
religicus corporation. The court shall approve the

transaction if it is i1n the public interest.
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NEW SECTION. Section 125. Action on plan by board,
members, and third persons. (1) Unless [sections 1 through
168], the articles, the bylaws, or the board of directors or
members, acting pursuant te subsection (3), require a
greater vote or voting by class to be adopted, a plan of
merger must be approved:

(a) by the board;

(b) by the members, if any., by two-thirds of the votes
cast or a majority of the voting power, whichever is less;
and

(c} in writing by any person or persons whose approval
is required by a provision of the articles, as authorized by
[section 121), for an amendment to the articles or bylaws.

(2) 1If the corporatien does not have members, the
merger must be approved by a majority of the directors in
office at the time the merger is approved. In addition, the
corporation shall provide notice, in accordance with
[section 87(3)], of any directors' meeting at which approval
is to be obtained. The notice must also state that the
purpose or one of the purposes of the meeting is to consider
the proposed merger.

(3) The board may condition its submission of the
propesed merger and the members may condition their approval
of the merger on receipt of a higher percentage of

affirmative votes or on any other basis.

-116-

s



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0008/01

(4) If the board seeks to have the plan approved by the
members at a membership meeting, the corporation shall give
notice to its members of the proposed membership meeting in
accordance with [section 62). The notice must state that the
purpose or one of the purposes of the meeting is te consider
the plan of merger and contain or be accompanied by a copy
or summary of the plan. The copy or summary of the plan for
members of the surviving corporation must include any
provision that, if contained in a proposed amendment to the
articles of incorporation or bylaws, would entitle members
te vote on the provision. The copy or summary of the plan
for members of the disappearing corporation must include a
copy or summary of the articles and bylaws that will be in
effect immediately after the merger takes effect.

(5) If the board seeks to have the plan approved by the
members by written consent or written ballot, the material
socliciting the approval must contain or be accompanied by a
copy or summary of the plan. The copy ©r summary of the plan
for members of the surviving corporation must include any
provision that, if contained in a proposed amendment to the
articles of incorporation or bylaws, would entitle members
to vote on the provision. The copy or summary of the plan
for members of the disappearing corporation must include a
copy or summary ©f the articles and bylaws that will be iIn

effect immediately after the merger takes effect.
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(6) Voting by a class of members is required on a plan
of merger if the plan c¢ontains a provision that, if
contained in a proposed amendment to articles of
incorporation or bylaws, would entitle the class of members
to vote as a class on the proposed amendment under [sections
113 or 120]. The plan is approved by a class of members by
two—thirds of the votes cast by the class or a majority of
the voting power of the class, whichever is less.

7y After a merger is adopted and at any time before
articles of merger are filed, the planned merger may be
abandoned, subject to any contractual rights, without
further action by members or other persons who approved the
plan in accordance with the procedure set forth in the plan
of merger or, 1if no procedure is set forth, in the manner
determined by the board of directors.

NEW SECTION. Section 126. Articles of merger. After a

plan of merger is approved by the board of directors and, if
required by ({section 125], by the members and any other
persons, the surviving or acquiring corporation shall
deliver to the secretary of state, for filing, articles of
merger setting forth:

{l1) the plan of merger;

(2) if approval of members was not required, a

statement to that effect and a statement that the plan was

approved by a sufficient vote of the board of directors;
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(3} if approval by members was required:

(a) the designation, number of memberships outstanding,
number of votes entitled to be cast by each c¢lass entitled
to vote separately on the plan, and number of wotes of each
class indisputably voting on the plan; and

(b} (i} either the total number of votes cast for and
against the plan by each class entitled to vote separately
on the plan or the total number of undisputed votes cast for
the plan by each class; and

{il) a statement that the number cast for the plan by
each class was sufficient for aprroval by that class;

(4) if approval of the plan by some person or persons
other than the members or the board is required pursuant to
[section 125{1){c)], a statement that the approval was
obtained.

NEW SECTION. Section 127, Effect of merger. Wwhen a
merger takes effect:

(1) every cther corporation party to the merger merges
inte the surviving corporation and the separate existence of
every corporation except the surviving cerporation ceases;

(2) the title to all real estate and other property
owned by each corporation party to the merger is vested in
the surviving corporation without reversicen or impairment,
subiject ko any conditions to which the property was subject

Drioar to the merger;
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{3) the surviving corporation has all liabilities and
obligations of each corpeoration party to the merger;

{4) a proceeding pending against any corporation parcty
ta the merger may be continued as if the merger §id not
occur or the surviving corporation may be substituted in the
preceeding for the corporation whose existence ceased; and

{5) the articles of incorporation and bylaws of the
surviving corporation are amended to the extent provided in

the plan of merger.

NEW SECTION. Section 128. Merger with foreign
corporation. (1) Except as provided in [section 124], one or
more foreign business or nonprofit corporations may merge
with one or more domestic nonprofit corporations if:

(a) the merger is permitted by the law of the state or
country under whose law each foreign corporation |is
incorporated and each foreign corporation complies with that
law in effecting the merger; or

{b) the foreign corporation ccmplies with [sectiocn 128}
if it is the surviving corporation of the merger; and

{c) each domestic nonprofit corporation complies with
the applicable provisions of [sections 123 through 125} and,
if it is the surviving corporation of the merger, with the
provisions of [section 1261].

{2) When the merger takes effect, the surviving foreign

business or nonprofit corporation is considered to have
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irrevocably appointed the secretary of state as its agent
for service of process in any proceeding brought against it.

NEW SECT:OR. Section 129. Beguests, devises, and

gifts. A bequest, devise, gift, grant, or promise contained
in  a will or other instrument of donation, subscription, or
conveyance that is made to & constituent corporation and
that takes effect or remains payable after the merger inures
to the surviving corporation unless the will or other
instrument specifically provides otherwise.

NEW SECTION. Section 130. sale of assets in regular
course of activities -- mortgage of assets. (1) A
corporation may on the terms and conditions and for the
consideration determined by the board of directors:

(a) sell, lease, exchange, or otherwise dispose of all
or substantially all of its property in the usual and
regular course of its activities; or

(b) mortgage, pledge, dedicate to the repayment of
indebtedness, whether with or without recourse, or otherwise
encumber any or all of its property, whether or not in the
usual and regular course of its activities.

{2) Unless the articles require it, approval of the
members or any other person of a transaction described in
subsection (1) is not required.

(3) Unless the articles provide otherwise, approval of

a transaction described in subsection (l)(a) is required by
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a vote of a majority of the directors in office at the time
the transaction is approved.

NEW _SECTION. Section 131, sale of assets other than in
regular course of activities. (1) A corporation may sell,
lease, exchange, or otherwise dispose of all or
substantially all of its property, which may include the
good will, other than in the usual and regular course of its
activities on the terms and conditions and for the
consideration determined by the corporation's board if the
proposed transaction is approved as required by subsection
(2).

(2} Unless [sections 1 through 168}, the articles,
bylaws, or the board of directors or members, acting
pursuant to subsection (4}, require a greater vote or voting
by <lass, the proposed transaction to be authorized must be
approved;:

(a) by the board;

(b} by the members by two-thirds of the votes cast or a
majority of the voting power, whichever is less; and

{c) in writing by any person or persons whose approval
15 required by a provision of the articles, as authorized by
{section 121, for an amendment tc the articles or bylaws.

(3) if the corporation does not have members, the
transaction must be approved by a vote of a majority cf the

directors in office at the time the transaction is approved.
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In addition, the corperation shall provide notice, in
accordance with [section B7(3)]), of any directors' meeting
at which approval is to be cobtained. The notice must also
state that the purpose or cne of the purposes of the meeting
is to consider the sale, 1lease, exchange, or other
disposition of all or substantially all of the property or
assets of the corporation and must contain or be accompanied
by a copy or summary of a description of the transaction.

{4) The board may condition 1its submission of the
proposed transaction and the members may conditicn their
approval of the transaction on receipt of a highet
percentage of affirmative votes or on any other basis.

{(5) If the corporation seeks to have the <transaction
approved by the members at a mwmembership meering, the
corperation shall give notice to its members of the procposed
membership meeting in accordance with [secticon 62]. The
notice must state that the purpose or cne of the purposes of
che meeting is to consider the sale, lease, exchange, or
cther disposition &f all or substantialliy all of ~he
property or assets of the corporation and must contain or be
accompanied by a c¢opy or summary of a description of the

transaction.

(6) If the board needs to have the transaction approved
hy the members by written consent or wrilitten ballot, the
rarerial soliciting the approval must contain or be
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accompanied by a copy or summary of a description of the
transaction.

(7) A public benefit corporation or religiocus
corporation must give written notice to the attorney general
20 days before it sells, leases, exchanges, or otherwise
disposes of all or substantially all of its property if the
transaction is not in the usual and regular course of its
activities wunless the attorney general has given the
corporation a written waiver of this subsection.

{8) After a sale, lease, exchange, or other disposition
of property is authorized, the transacticn may be abandoned,
subject to any contractual rights, without further action by
the members or any other person whe approved the transaction
in accordance with the procedure set forth in the resclution
proposing the transaction or, if no procedure is set forth,

in the manner determined by the board of directors.

NEW SECTION. Section 132. prrohibited distributions.
Except as authorized by [section 133], a corporation may not
make any distributions.

NEw SECTION., Section 133. Authorized distributions.
(1Y A mutual benefit corporation may purchase its
memberships if after the purchase is completed:

(a) the corporation would be able to pay its debts as

they become due in the usual course of lts activities:; and

(b) the corpeoration's total assets would at least equal
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the sum of its total liabilities.

(2) Corporations may make distributions upon
dissolution in conformity with [sections 134 through 146].

NEW SECTION, Section 134. Dissolution by incorporators
or directors and third persons. (1) A majority of the
incorporators or directors of a corporation that does not
have members may, subject to any approval required by the
articles or bylaws, dissoclve the corporatien by delivering
to the secretary of state articles of dissolution.

(2) The corporation shall give notice of any meeting at
which dissolution will be approved. The notice must be in
accordance with [section 87(3)]. The notice must also state
that the purpose or one of the purpcses of the meering is to
consider dissolution of the corporation.

(3) In approving dissolution, the incorporaters or
directors shall adopt a plan of disscluticon indicating to
whom the assets owned or held by the corporation will be
distributed after all creditors have been paid.

NEW SECTION. Section 135. bissolution by directors,
members, and third persons. (1) Unless {sections 1 through
168], the articles, bylaws, or the board of directors or
members, acting pursuant to subsection (l)(c), require a
greater wvote or voting by class, dissclution is authorized
if it is approved:

(a} by the board;
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{b) by the members, if any, by two-thirds of the wvotes
cast or a majority of the voting power, whichever is less;
and

(c) in writing, by any person or persons whose approval
is required by a provision of the articles, as authorized by
[section 121}, for an amendment to the articles or bylaws.

{2) If the corporation does not have members,
dissolution must be approved by a vote of a majority of the
directors in office at the time the transaction is approved.
In addition, the corporation shall provide notice of any
directors’ meeting at which approval is to be obtained in
accordance with [section 87{3)]. The notice must alsoc state
that the purpose or one of the purposes of the meeting is to
consider dissolution of the corporation and contain or be
accompanied by a copy or summary of the plan of dissolution.

{3} The board may condition its submission of the
proposed dissclution, and the members may conditien their
approval of the dissclution on receipt of a higher
percentage of affirmative votes or on any other basis.

(4) If the board seeks to have dissolution approved by
the members at a2 membership meeting, the corporation shall
give notice to its members of the proposed membership
neeting in acccocrdance with [section 62]. The notice must
state that the purpose or one of the purposes of the meeting

s to consider dissclving the corporaticon and must contain
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or be accompanied by a copy or summary of the plan of
dissclution.

(5) If the board seeks to have dissclution approved by
the members by written consent or written ballot, the
material soliciting the approval must contain or be
accompanied by a copy or summary of the plan of dissolution.

(6) The plan of dissoclution must indicate to whom the
assets owned or held by the corporation will be distributed
after all creditors have been paid.

NEW SECTION. Section 136. Notices to the attorney
general. (1) A public benefit corporation or religious
corporation shall give the attorney general written notice
that it intends to dissolve at or before the time it
delivers articles of dissolution to the secretary of state.
The notice must include a ceopy or summary of the plan of
dissolution.

{2) Assets may not be transferred or conveyed by a
public benefit corpeoration or religious ccrporation as part
of the dissclution process until 20 days after it has given
the written notice reguired by subsection (1) to the
attorney general or until the attorney general has consented
in writing ¢to the dissclution or indicated in writing that
he will not take actiom in rTespect to the transfer or
conveyance, whichever is earlier.

(3) When all or substantially ali of the assets of a
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public benefit corporation have been transferred or conveyed
following approval of dissolution, the board shall deliver
to the attorney general a list showing those, other than
creditors, to whom the assets were transferred or c¢onveyed.
The 1list must indicate the address of each person, other
than creditors, who received assets and indicate what assets
each received.

NEW SECTION. Section 137. Articles of dissolution. (1)
At any time after dissolution is authorized, the corporation
may dissolve by delivering to the secretary of state
articles of dissolution setting forth:

(a) the name of the corporation;

(b) the date dissolution was authorized;

(c) a statement that dissclution was approved by a
sufficient vote of the board;

{dy 1if approval of members was not required, a
statement to that effect and a statement that dissolution
was approved by a sufficient vote of the board of directors
or incorporators;

(e} if approval by members was requirec:

{i) the designation, number of memberships outstanding,
number of votes entitled to be cast by each c¢lass entitled
to vote separately on dissolution, and number of votes of
each class indisputably voting on dissolution; and

(ii) (A) either the total number of votes cast for and
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against dissolution by each class entitled to vote
separately on dissolution or the total number of wundisputed
votes cast for dissolution by each class; and

(B} a statement that the number cast for dissolution by
each class was sufficient for approval by that class;

(£)y if approval of dissolution by some person or
persons other than the members, the board, or the
incorporators is reguired pursuant to [section 13S(l}(e)}, a
statement that the approval was obtained; and

(g) if the corporation is a public benefit or religious
corporation, that the notice to the attorney general
required by {section 136(1l)) has been given.

(2) A corporation is dissolved upon the effective date
of its articles of dissolution.

NEW SECTION. Section 138. Revocation of dissolution.
(1) A corporation may revoke its dissoclution within 120 days
cf its effective date.

{2} Revocation of disscolution must be authorized in the
same manner as the dissolution was authorized unless that
authorization permitted revocation by action of the board of
directors alone, in which event the board of directors may
revoke the dissclution without action by the members or any
other person.

{3) After thne revocation of dissolution is authorized,

the corporation may revoke the dissolution by delivering to
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the secretary of state, for filing, articles of revocation
of dissoluticn, together with a copy of its articles of
dissolution, that set forth:

(a) the name of the corporation;

(b) the effective date of the dissolution that was
revoked;

(c) the date that the revocation of dissclution was
authorized:

(d) 1if the ccrporation's board of directors or
incorporators revoked the dissolution, a statement to that
effect:

(e} 1f the corporation's board of directors revoked a
dissolution authorized by the members alone or in
conjunction with ancther person or persons, a statement that
revocation was permitted by action by the board of directors
alone pursuant to that authorization; and

() if member or third person action was required to
revoke the dissolution, the information reguired by [section
137 (1){e) and {(1})(fy].

{4) Revocaticn of dissolution is effective upon the
effective date of the articles of revocation of dissolution.

{(5) Wwhen the revocation of dissolution is effective, it
relates back to and takes effect as of the effective date of

tne dissolution and

(T

ne covporation may resume carrying on

fts activities as if dissolution had never occurred.
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NEW SECTION. Section 139. Effect of dissolution. (1) A
dissolved corporation continues its corporate existence but
may not carry on any activities except those appropriate to
wind up and liquidate its affairs, including:

{a) preserving and protecting its assets and minimizing
its liabilities;

{b) discharging or making provision for discharging its
liabilities and obligations;

{c} dispesing of its properties that will not be
distributed in kind;

{(3) returning, transferring, or conveying assets held
by the corpeoration wupon a condition requiring return,
transfer, or conveyance in accordance with the condition;

{e) transferring, subject to any contractual or legal
reguirements, its assets as provided in or authorized by its
articles of incorporation or bylaws;

(£} 1if the corporation is a public benefit corporation
or religious corporation and provision has not been made in
its articles or bylaws for distribution of assets on
dissolution, tramsferring, subject to any contractual or
legal requirement, its assets:

(i) to one or mare persons described in section
501(c)(3) of the Internal Revenue Code; or

{ti) 1if the dissclved corporation is ng: described in

section 501i¢c){3) of the Internal Revenue Ccde, to one or
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more public benefit corporations or religious corporations;

(g) Lif the corporation is a mutual benefit corporation
and provision has not been made in its articles or bylaws
for distribution of assets on dissolution, transferring its
assets to its members or, if it does not have members, to
those persons whom the corporation holds itself out as
benefitting or serving; and

{h) doing every other act necessary to wind up and
liguidate its assets and affairs.

{2) Dissolution of a corporation deces not:

{a) transfer title to the corporation's preperty;

{b) subject its directors or officers tc standards of
conduct different from those prescribed 1in [sections 75
through 109}:

{c) <change guorum or voting requirements for its beoard
or members; change provisicns for selection, resignation, or
removal of its directors or officers, or both; or change
prcvisions for amending lts bylaws:

(d) prevent commencement of a proceedin¢ by or against
the corporation in its corporate name;

(e) abate or suspend a proceeding pending by or against
the corporation on the effective date of dissoclution; or

(£) terminate the authority of the registered agent.
NEW SECTION. Section 140. Known claims against

dissolved corporation. (1) A dissolved corpcration shall
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dispose of the known claims against it by following the
procedure described in this section.

(2) The dissolved corporation shall notify its Known
¢laimants in writing of the dissoluticn at any time after
its effective date. The written notice must:

(a) describe information that must be included in a
claim;

(b) provide a mailing address where a c¢laim may be
sent;

(c) state the deadline, which may not be fewer than 120
days from the effective date of the written notice, by which
the dissolved corporation must receive the claim; and

{4) state that the claim will be barred if not received
by the deadline.

(3) A claim against the dissolved corporation is
barred:

{a) if a claimant who was given written notice under
subsection (2} does not deliver the claim to the dissclved
corporation by the deadline; or

(b) if a claimant whose claim was rejected by the
dissolved corporation does not commence a proceeding to
enforece the claim within 90 days from the effective date of
the rejection notice.

{4y For purposes of this section, "clain" does not

include a contingent liability or a claim based on an event
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occurring after the effective date of dissolution.

NEW SECTION. Section 141. Unknown claims against
diggolved corporations. (1) The dissoliution of a
corporation, including by the expiraticn of its term, does
not take away or impair any remedy available to c¢r against
the corporation, i1ts officers, directcors, or members for any
claim or right, whether or not the claim or right existed or
accrued prior to the dissolution. Any action or proceeding
by or against the corporation referred to in this subsection
may be prosecuted or defended Dby the corporation in its
corporate name. Members, directors, and officers may take
corporate or other action as is appropriate to protect a
remedy, right, or claim,

(2y A claim may be enforced under this section or
[section 1401]:

{a) against the disscived corporaticn, to the extent of
its undistributed assets; or

{b) 1if the assets have been distributed in liquidation,
2gainst a member of the dissolved corporation to the extent
of the member's pro rata share of the claim or the corporate
assets distributed to him in ligquidation, whichever is less.
However, a member's total liability for all c¢claims undert
this section may not exceed the total amount of assets

distributed to the member.

{3) Subsections 1) and (2) apply to a foreign
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corporation transacting business in this state, and its
members, for any claims otherwise arising or accruing under

Montana law.

NEW SECTION. Section 142. Grounds for

judicial
dissolution, (1) The disctrict court may dissolve a

corporation:

(a) in a proceeding by the attorney general if it is
established that:

(i) the corporation obtajned its articles of
incorperation through fraud:

{ii) the corporation has econtinued to exceed or abuse
the authority conferred upon it by law;

(iii} the corporation is a public benefit corporatioen
and the corporate assets are being misapplied or wasted; or

{(iv) the corporation is a public benefit corporation and
is no longer able to carry out its purposes;

(b) in a proceeding by 50 members or members holding 5%
of the voting power, whichever is less, or by a director or
any person specified in the articles, except as provided in
the articles or bylaws of a religious corporation, if it is
established that:

(i) the directors are deadlocked in the management of
the corporate affairs and the members, if any, are unable to
breach the deadlock;

{ii1) the directors or those in control of the
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corporation have acted, are acting, or will act in a manner
that is illegal, coppressive, or fraudulent;

{iii) the members are deadlocked in veting power and
have failed, Efor a pericd that includes at 1least two
consecutive annual meeting dates, to elect successors to
directcrs whose terms have or would otherwise have expired:

(iv) the corporate assets are being misapplied or
wasted; or

(v) the corporation is a public benefit corporation or
religicus corporation and is na longer able to carry out its
purposes;

{c) in a proceeding by a creditor if it is established
that:

(i) the creditor's claim has been reduced to judgment,
the execution on the judgment returned unsatisfied, and the
corporation is insolvent; or

{ii) the corporation has admitted in writing that the
crediter's claim is due and owing and the corporation is
insolvent; or

(d) in a proceeding by the corporation to have its
voluntary dissclution continued under court supervision.

(2) Prior to dissolving a corporation, the court shall
consider whether:

(a) there are reasconable alternatives to dissolution;

(b) disselution 1is In the public interest, L1E the
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corporation is a public benefit corporation; and
{(c) dissoluticn is the best way of protecting the
interests o©of members if the corporaticn is a mutual benefit

corporation.

NEW SECTION. Section 143. Procedure for judicial
dissclution. (1) Venue for a proceeding by the attorney
general to dissolve a corporation lies in the district court
for the first judicial district. Venue for a proceeding
brought by any other party named in [section 1421 Llies in
the judicial district for the county where a corpecration's
principal office or, if the principal office is not located
in this state, the county where its registered office is or
was last located.

(2) It is not necessary to make directors or members
parties to a oproceeding to dissolve a corporation unless
relief is sought against them individually.

{3) In a proceeding brought to dissclve a corporation,
a court may issue injunctions, appeoint a receilver or
custodian pendente lite with all powers and duties the court
directs, take other action required to preserve the
corporate assets wherever 1located, and carry on the
activities of the corporaticn until a full hearing can be
held.

(4) A person cther than the attorney general who brings

an involuntary dissolution proceeding Zfor a public benefit
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corporation or religious corporation shall give written
notice of the proceeding to the attorney deneral who may
intervene.

NEW SECTION. Section 144. Receivership or
custodianship. (1} & court in a judicial proceeding brought
to dissolve a public benefit corporation or mutual benefit
corporation may appoint one or mcre receivers to wind up and
liquidate the affairs of the corporation or cne or more
custodians to manage the affairs of the corporation. The
court shall held a hearing, after notifying all parties to
the preceeding and any interested persons designated by the
court, before appeinting a receiver or custodian. The court
appointing a receiver or custodian has exclusive
jurisdiction over the corporation and all of 1its property,
wherever located,

(2) The court may appoint, as a receiver or custodian,
an individual authorized to transact business in this state
or a domestic or foreign business or nonprofit corporation
aunthorized to transact business in this state. The court may
require the receiver or custodian to post bond, with or
without sureties, in an amount the court directs.

{3) The court shall describe the powers and duties of
the receiver o¢r custodian in its appointing order, which may
te amended from time to time. Among other powers:

{a) the receiver:
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(i) wmay, if anthorized by the court, dispose of all or
any part of the assets cof the corporation wherever located,
at a public or private sale, subject to any trust and other
restrictions that weould be applicabie to the corporation;
and

{(ii) may sue and defend in the receiver's or custcdian's
name as receiver or custodian of the corporation in all
courts of this state; and

(b) the custodian may exercise all the powers of the
corporation through or in place of its board of directors or
cfficers to the extent necessary to manage the affairs of
the corporation 1in the best interests of its members and
creditors.

(4) The court during a -eceivership may redesignate the
receiver a custodian and during a custodianship may
redesignate the custcdian a receiver if doing so is in the
best interests of the corporation, its members, and 1its
creditors.

(5) From time ¢ time during the receivership or
custodianship, the c¢ourt may crder compensation paid and
expense disbursements or reimbursements made to the receiver
or custodlian and the receiver or custodian's counsel from
the assets of the corporation or proceeds from the sale of

the assets.

NEW SECTION. Section 145. Decree of dissolution. (1)
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If after a hearing the court determines that one or more
grounds for judicial dissolution described in [sectien 142]
exist, 1t may enter a decree dissolving the corporation and
specifying the effective date of the dissolution, and the
clerk of the court shall deliver a certified copy of the
decree to the secretary of state, who shall file it.

(2) After entering the decree cf dissolution, the court
shall direct the winding up and liquidation of the
corporation's affairs in accordance with [section 139] and
the notification cof 1its claimants in accordance with
[sections 140 and 141].

NEW_SECTION. Section 146. Deposit with state
treasurer. Assets of a dissolved corporation that should be
transferred to a creditor, claimant, or member of the
corporation who cannot be found or who is not competent te
receive them must be reduced to cash, subject to known trust
restrictions, and deposited with the state treasurer for
safekeepling. However, in the state treasurer’'s discretion,
property may be received and held in kind., When the
creditor, claimant, or member furnishes satisfactory proof
of entitlement to the amount deposited or property held in
kind, the state treasurer shall deliver to the creditor,
claimant, member, or other person as his representative that
amcunt Or property.

NEW SECTION. Section 147. authority to transact
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business required., (1) A foreign ccrporation may not
transact bhusiness in this state until it obtains a
certificate of authority from the secretary of state.

{2) The following activities, among others, dc not
constitute transacting business within the meaning of
subsection [1):

(a) maintaining, defending, or settling any proceeding;

(b) holding meetings of the hoard of directors or
members or carrying on other activities concerning internal
corporate affairs:

{c} maintaining bank accounts;

(d) maintaining offices or agencies for the rtransfer,
exchange, and registration of memberships or securities or
maintaining trustees or depositaries with respect to those
securities;

(e) selling through independent contractors;

{f} scliciting or obtaining orders, whether by mall or
through employees or agents or otherwise, 1if the orders
require acceptance outside this state before they become
contracts;

(g) <creating or acquiring indebtedness, mortgages, and
security interests in real cr personal property;

(h) securing or collecting debts or enforcing mortgages
and security interests in property securing the debts;

{i) owning real or personal property:

~-141-

11

12

13

14

[
o

[
-l

18

19

20

LC 0008/Q1

{i) that 1s acquired incident to activities described
in subsection (2)(h) if the property is disposed cof within 5
years after tne date of acguisition; or

(ii) that does not produce income or is not used in the
performance of a corporate function;

(j) conducting an isolated transaction that is
completed within 30 days and that is not a transaction in
the ccurse of repeated transactions of a similar nature; or

(k) transacting business in interstate commerce.

{3) The 1list c¢f activities in subsection (2) is not
exhaustive.

NEW SECTION, Section 148. cConsequences of tramsacting
business without authority. (1) A foreign corporation
transacting business in this state without a certificate of
authority may not maintain a proceeding in any court in this
state until it obtains a certificate of authority.

{2) The successor to a foreign corporation that
transacted business in this state without a certificate of
authority and the assignee of a cause of action arising out
of that business may not maintain a proceeding on that cause
of action in any court in this state until the foreign
corporation or its successeor obtains a certificate of
authority.

=D A court wmay stay a proceeding commenced by a

foreign corporation, its successor, or its assignee until it
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determines whether the foreign corporation, its successor,
or 1ts assignee requires a certificace of authority. If it
determines that a certificate is regquired, the court may
further stay the proceeding until the foreign corporation,
its successor, Oor its assignee obtains the certificate.

(4) A foreign corporation is liable fcr a civil penalty
of $5 for each day, bur not to exceed a total of $1,000 for
each vyear, that it transacts business in this state without
a certificate of authority. The atterney general may collect
all penalties due under this subsection.

(5} Notwithstanding the provisions of subsections (1)
and (2), the fallure of a foreign corporation to obtain a
certificate of authority does not impair the validity of its
corporate acts or prevent it from defending any proceeding
in this state.

NEW SECTION. Section 149. application for certificate
of authority. (1) A foreign <corpcration may appiy for a
certificate of authority to transact business in cthis state
by deiivering an application to the secretary of state. The
application must set forth:

{a) the name of the foreign corporation cr, if its name
is unavailable for use in this state, a corpcrate name that
satisfies the requirements of [section 132]:

(b} the name of the state 3r czuntry .nder whose law it

L3 incorporated;
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{c) the date of incorporation and period of duration;

(d) the street address and, if different, the mailing
address of its principal office;

{e) the street address and, if different, the mailing
address cf its registered office in this state and the name
of its registered agent at that office;

(£} the names and usual business or home addresses of
its current directors and officers;

(g) whether the foreign corporation has members;

{(h) whether the  corporation, if it had  been
incorporated in this state, would be a public benefit
corporation, mutual benefit corporation, or religious
corporation; and

(i) the purpese or purposes of the corporation that it
propeses to pursue in the transaction of business in this
state.

(2) The foreign corporation shall deliver with the
completed application a certificate of existence or a
similar document authenticated by the secretary of state or
other official having custedy of corporate recerds 1in  the
state or country under whose law the foreign corporation is

incorpeorated.
NEW SECTION. Section 150. Amended certificate of

authority. (1) A fcreign corporation authorized to transact

pusiness in this state shall obtain an amended certificate
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of authority from the secretary of state if it changes:

{a) its corporate name;
{b) the period of its duration;
(¢) the state or country of its incorporation; or

{4) its designation as a public benefit corporation,
mutual benefit corporation, or religious corporation.

(2) The requirements of [section 149] for obtaining an
original certificate of authority apply to cbtaining an
amended certificate under this section.

NEW SECTION. Section 151. ©effect of certificate of
authority. (1) A certificate of authority authorizes tne
foreign corporation to which it is issued the right to
trangsact business in this state subject, however, to the
right of the state to revoke the certificate as provided in
[sections 1 through 168].

{2y & foreign corpeoration with a valid certificate of
authority has che same rights and enjoys the same privileges
as a domestic corporation of a similar character and, except
as otherwise provided by [sections 1 through 168], is
subject to the same dutlies, restrictions, penalties, and
liabilities now or later imposed on a domestic corporation
of a similar character,.

{3) [Sections 1 through 168] de not authorize this
state to regulate the organization or internal arfalrs of 4

foreign corporaticn authorized to transact business :n this
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state.

NEW SECTION. Section 152. corporate name of foreign
corporation, {1y If the corporate name of a foreign
corporation does not satisfy the requirements of ([section
31}, the Eforeign corporatieon, to obtain or maintain a
certificate of authcority te transact business in this state,
may use a fictitious name to transact business in this state
if:

(a} its real name is unavailable; and

(b) 1t delivers to the secretary of state, for £iling.
a copy of the resocluticn of its board of directoers,
certified by its secretary., adopting the fictitious name,

{2) Except as authorized by subsections (3) and {(4),
the corporate name, including a fictitious name, of a
foreign corporation must be distinguishable in the records
of the secretary of state from:

{a) the corporate name ©f a nonprofit or business
corporation incorporated or authorized to transact business
in this state;

(bh) a corporate name reserved or registered under
{sections 32 or 33] or 35-1-302 or 35-1-303;

jc)y the fictitious name of another foreign business or
nonprofit corporatien authorized to transact business in

this state;

(d) the corporate name 2f a domestic corporation that
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has dissolved, but distinguishable only for a period of 120
days after the effecrive date of dissolution: and

{e) any assumed business name, limited partnership
name, trademark, or service mark registered cr reserved with
the secretary of state.

(3} A foreign corporation may apply tc the secretary of
state for authorization to use in this state the name of
ancther corporation, incorporated or authcrized to transact
business in this state, that is not distinguishable in the
records of the secretary of state from the name applied for.
The secretary of state shall authorize use of the name
applied for if:

{a) the other corporation consents to the use in
writing and submits an undertaking in a form satisfactory to
the secretary of state to change its name to a name that is
distinguishable in the records of the secretary of state
from the name of the applying corpcraticon; or

(b} the applicant delivers to the secretary ¢ state a
certified copy of a final judgment of a court 2f competent
jurisdiction establishing the applicant's right to use the
name applied for in this state.

(4) A foreign corporation may use in this state the

name, including the fictitious name, of ancther domestic or

torcign Dbusiness o¢r nonprofit corporation that is used in
this state if the other corporation s incorperated  or
-147-
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authorized to transact business in this state and the
foreign corporation:

(a) has merged with the othar corporation;

(b) has been formed by reorganization of the other
corporation; or

{(¢c) has acquired all or substantially all of the

assets, including the corporate name, of the other
corporation.
{5} If a foreign corporation authorized to transact

business in this state <changes its corporate name to one
that does not satisfy the requirements of {section 31}, it
may not transact business in this state under the changed
name until it adopts a name satisfying the requirements of
{sectien 31] and obtains an amended certificate of authority
under [secticon 150].

NEW SECTION. Section 153. Registered cffice and
registered agent of foreign corporation. Each foreign
corporation authorized to transact business in this state
shall continuously maintain in this state:

(l) a registered office with the same address as that
of its registered agent; and

{2) a registered agent who may be:

(a) an individual who resides in this state and whose
office is identical with the registered 2tfice;

{(b) a domestic business or ncnprofit corporation whose
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office is identical with the registered office; or

[c) a foreign business or neonprofit corporation
authorized te transact business in this state whose office
is identical with the registered office.

NEW SECTION. Section 154. Change of registered office
or registered agent of foreign corporation. (1) A Eoreign
corporation authorized to transact business in this state
may change its registered office or registered agent by
delivering to the secretary of state, for £filing, a
statement of change that sets forth:

(a) the name of the foreign corporation;

{b) the street address and, if different, the mailing
address of its current registered office;

{c} 1f the current registered office is to be changed,
the street address and, 1f different, the mailing address of
its new registered office;

(d} the name of its current registered agentc;

(e) if the current registered agent is to be changed,
the name o©of its new registered agent and the new agent's
written consent to the appointment, either on the statement
or attached to it; and

(£} the fact that after the change or changes are made,
the street addresses of its registered office and the office
cof its registered agent will be identical.

(2) If a registered agent c¢hanges the street address of
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its business office, the agent may change the address of the
registered office of any foreign corporation for which the
agent s the registered agent by notifying the corporation
in writing of the change and signing, either manually or in
facsimile, and delivering to the secretary of state, for
£iling, a statement of change that complies with the
requirements of subsection (1) and that states that the
corporation has been notified of the change.

NEW SECTION. Section 155. Resignation of registered
agent of foreign corporation. (1) The registered agent of a
foreign corporation may rtesign as agent by signing and
delivering te¢ the secretary of state, for filing, the
original and two copies of a statement of resignation. The
statement of resignation may include a statement that the
registered office is also discentinued.

(2) After filing the statement, the secretary of state
shall attacn the filing receipt to one copy and mail the
copy and receipt to the registered cffice if the office has
not been discontinued. The secretary of state shall mail the
other copy to the foreign corporation at its principal
office address shown in its most recent annual report.

{3} The agency is terminated, and the registered office
discontinued if so provided, 31 days after the date on which

the statement was filed.

NEW SECTION. Section 156. service of process on
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foreign corporations. Service of process on a fareign
corporation must be effected upon the persons and in the
manner provided for by the Mcntana Rules of Civil Procedure.

NEW SECTION. Section 157. Withdrawal of foreign
corporation. [ A foreign corporation authorized to
transact business in this state may not withdraw from this
state unrtil it obtains a cercificate of withdrawal from the
secretary cof state.

{2y A fcreign corporation authorized to transact
business in this state may apply £for a certificate of
withdrawal by delivering an application to the secretary of
state for filing. The application must set forth:

{a) the name of the fcreign corporatioen and the name of
the state or country under whose law it iz incorporated;

{b) the fact that it 1is not transacting business in
this state and that it surrenders ics authority to transact
business in this state;

(c) the fact that it rewvokes the authority of :zts
registered agent to accept service on its behalf and
appoints the secretary of state as its agent for service of
process in any proceeding based on a cause of action arising
during the =time it was authorized to do business in this
state;

{d) a mailing address to wnich the secretary of state

may mall a ccpy ©Of any process 3served on  him  under
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subsection (2)(c); and

(e} a commitment to notify the secretary of state, in
the future, of any change in the mailing address.

NEW SECTION. Section 158. Grounds for revocation. (1)
The secretary of state may commence a proceeding under
{section 159} to revoke the certificate of authority of a
foreign corporation authorized to transact business in this
state if:

fa) the foreign corporation does not deliver the annual
report to the secretary of state within 90 days after it 1is
Qdua;

{b} the foreign corporation does not pay within 90 days
after =they are due any franchise taxes or penalties imposed
by [sections 1 through 168) or other law;

(¢) the foreign corporaticon is without a registered
agent or registered office in this state for 90 days or
more;

{d) the foreign <corporation does not inform the
secretary of state under (sections 154 or 155%] that its
registered agent or registered office has changed, that its
registered agent has resigned, or that its registered office
has bpeen discontinued, within 90 days «f the change,
resignation, or discontinuance;

(&) an incorporator, director, officer, or agent of the

foreign c¢orporation signed a document that the person knew
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was false in any material respect, with the intent that the
document be delivered to the secretary of state for filing;
or

{£) the secretary of state receives a duly
authenticated certificate £from the secretary of state or
other official having custody of corporate records in the
state or country under whose law the foreign corporation is
incorporated, which certificate states that the foreign
corporation has been dissolved or disappeared as the result
of a merger.

{2) The attorney general may commence a proceeding
under [section 159] to revoke the cerctificate of authority
of a foreign corporation authorized to transact business in
this state if:

{a) the corporation has continued to exceed or abuse
the authority conferred upon it by law;

(b) the corporation is designated as a foreign public
benefit corporation and its corporation assets in this state
are being misapplied or wasted:; or

[c) the corporaticn is designated as a foreign public
benefit corporation and it is no longer able to carry out
its purpose.

NEW SECTION. Section 159. Procedure for and effect of
revocation. (1) The secretary of state upon determining that

one or more grounds exist under [section 158] for revocation
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of a certificate of authority shall serve the foreign
corporation witch written notice of that determination under
[section 156].

(2) The attorney general, upon determining that one or
more grounds exist under [sectlion 138(2)] for revocation of
a cecrtificate of authority, shall request the secretary of
state to serve, and the secretary of state shall serve, the
foreign corporation with written notice of that
determination under [section 156].

{3) If the foreign corporaticn does not correct each
ground for revocation or demonstrate tc the reasonable
satisfaction of the secretary of state or attorney general
that each ground for revocation determined by the secretary
of state or attorney general does not exist within 60 days
after service of the notice is perfected under [section
1561, the secretary of state may revoke the foreign
corporation's certificate of authority by signing a
certificate of revocation that states the ground or grounds
for revocation and the effective date of the revocation. The
secretary of state shall £file the original of the
certificate and serve a copy on the foreign corporation
under [section 156].

(4) The authority of a foreign corporation to transact
bhusiness in  thils state ceases on  the date shown on the

certificate reveoking its certificate of suthority.
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{5) Revocation of a foreign corporation's certificate
of authority does not terminate the authority of the
registered agent of the corporation.

NEW SECTION. Section 160. Appeal from revocation. (1)
a foreign corporation may appeal the secretary of state's
revocatiaon of its certificate of authority to the district
court for the first judicial district within 30 days after
the service of the certificate of revocation is perfected
under [section 156]. The foreign corperation shall appeal by
petiticning the court toc set aside the revecation and
attaching to the petition copies of its certificate of
authority and the secretary of state's certificate of
revocation.

{2) The court may summarily order the secretary of
state Lo reinstate the certificate of authority or may take
any other action the court considers appropriate.

{3} The court's final decision may be appealed as in
other civil proceedings.

NEW SECTION., Section 161. Corporate records. (1) A
corporation shall keep as permanent records minutes of all
meetings of its members and board of directors, a record of
all actions taken by the members or directors without a
meeting, and a reccrd of all acticns taken by committees of
the hoard of direcicrs as au-horized by [section 90(4)].

(2) A corporation shail maincain appropriate accounting
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records.

{3) A corpeoration or its agent shall maintain & record
of its members in a form that permits preparation of a list
of the names and addresses of all members, in alphabetical
erder by «c¢lass, showing the number of votes sach member is
entitled to cast.

(4) A corporation shall maintain its records in written
form or in another form capable of conversion into written
form within a reasonable time.

{5) A corporation shall keep a copy of the following
records at its principal coffice or a location from which the
records may be recovered within 2 business days:

{a) its articles or restated articles of incorporation
and all amendments to them currently in effect;

(b} its bylaws or restated bylaws and all amendments to
them currently in effect;

(c) resoluticns adopted by its board of directors
relating to the characteristics, qualifications, rights,
limitations, and obligations of members or any class or
category of members;

(d) the minutes of all meetings of members and the
records of all actions approved by the members for the past
3 years;

(e) the financial statements avallable to sharehclders

faor the past 3 years under [section 166];
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{f) a list of the names and business or home addresses
of its current directors and officers; and

{g) its most recent annual report delivered to the
secretary of state under [section 168].

NEW SECTION. Section 162. Inspection of records by
members. (1) Subject to [section 163{3)] and subsection (5)
of this section, a member is entitled to inspect and copy.
at a reasonable time and location specified by the
corpeoration, any of the records of the corporation described
in [section 161(5)] if the member gives tnhe corporation
written notice or a written demand at least 5 business days
before the date on which the member wishes to inspect and
cecpy .

(2) Subject to subsection (5}, a member is entitled to
inspect and copy, at & reascnable time and reasonable
location specified by the corporation, any of the following
records of the corporation if the member meets the
requirements of subsection (3) and gives the corporation
written notice at least 5 business days befcre the date on
which the member wishes to inspect and copy:

{a) excerpts from any records required tc be maintained
under [section 161(1)], to the extent neot subject to

inspection under subsection (1l);

(b} acccunting records of the corporation; and
(c) subject to [section 165], the membership ii1st.
-157-

13

14

15

16

23

[

ra
W

LC 0008/01

(3 A member may inspect and copy the records
identified in subsection {2) only if:

{a) the member's demand is made in good faith and for a
proper purpose;

(b) the member describes with reasonable particularity

the purpose and the records the member desires to inspect;

and

(e) the records are directly connected with this
purpose.

(4) Thig section does not zffact:

{ay the right of a member to inspect records under
[section 66] or, if the member is 1in litigation with the
corporaticn, to the same extent as any other litigant; or

(b} the power of a court, independent of [sectionsg 1
th-ough 168], to‘compel the preoducticn of corporate reccrds
for examination.

{(5) The articles or bylaws of a religious corporation
may limit or abolish the right of a member under this
section to inspect and copy any corporate record.

NEW SECTION. Section 163. Scope of inspection rights.

(1} A member’'s agent or attorney has the same inspection and
copying rights as the member the agent or attorney
represents,

(1Y ¥he vright t2 copvy records under [section 162]

tucludes, if reascnable, the right to receive copies made by
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photographic, xerographic, or cther means.

{3} The corporation may 1impose a reasonable <charge,
covering the costs of laber and material, for copies of
documents provided to the member. The charge may not exceed
the estimated cost of production or reproduction of the
records.

{4) The corporation may comply wirh a member's demand
to inspect the record of members under lsection 162(2){(c)]
by providing the member with a list of its members that was

cempiled no earlier than the date of the member's demand.

NEZW SECTION., Section 164. court-ordered inspection.
(1) Tf a corporation does not allow a member who complies
with [section 162(1)] to inspect and copy any records
required by that subsection tc be available for inspection,
the discrict court, for the judicial district of the county
where the corporation's principal cffice, or, 1f none in
this state, its registered office, 1s located may sSummarily
order inspection and copying of the records demanded at the
corporation’'s expense upon appl-caticn of the member.

{2}y If a corporation does not within a reasonable time
allow a member to inspect and copy any other record, the
memper who complies with {section 162(¢(2) and (3)] may apply
te the district court, £for the judicial diszrict of the
county where tne corporatien’s princlpaZl office oo, i rne

principal oEfice is noc iocated in this scacte, the county
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where its registered office is 1located for an order to
permit inspection and copying of the records demanded. The
court shall dispose of an application under this subsection
on an expedited basis.

(3) If the court orders inspection and cepying of the
records demanded, it shall also order the corporation to pay
the member's costs, including reasonable attorney fees,
incurred to obtain the order unless the corperation proves
that it refused inspection in good faith because it had a
reasonable basis for doubt about the right of the member to
inspect the records demanded.

td4) If the court orders inspection and copying of the
racords demanded, 1t may impose reasonable restrictions on

the use or distribution of the records by the demanding

member .
NEW _SECTION. Section 165. Limitations on use of
membership 1list. (1} Without consent of the board, a

mewbersnip list or any part of it may nct be obtained ar
used by a person for any purpose unrelat=:d toc a member’'s
interest as a member.

{2) Without limiting the generality of the provisions
of subsecticon (1), without the consent of the board a
membeérship list or any part of it may not be:

(a) used tc solicit mopney or property unless the money

or  property wiil be used solely to solicit the votes of the
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members in an election to be held by the corporation;

(b) used for any commercial purpose; or

(¢) sold to or purchased by any person.

NEW SECTION. Section 16B6. rinancial statements  for
members. Upcn the written reguest of any member of the
corporation, the corporation shall mail to the member its
mast recent financial statements showing in reasonable
detail its assets and liabilities and the results of the
cperations.

NEW SECTION. Section 167. Report of indemnification to
members. If a corporation indemnifies or advances expenses
to a director under [sections 102 through 105] in connection
with a proceeding by or in the right of the corporation, the
corporation shall report the indemnification or advance in
writing to the members with or before the notice of the next
meeting of members.

NEW SECTION. Section 168. Bnnual report for secretary
of state. (1) Each domestic corporation and each foreign
corporation authorized to transact business in this state
shall deiiver to the secretary of state, for fiiirng, an
annpual repcrt on a form prescribed and furnished by the
secretary of state that sets forth:

{a) the name of the corporation and the state ot
country under whose law 1t 1s incorporated:

{b) the address c¢I its registered oifice and the name
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of its registered agent at the office in this state;

(c) the address of its principal office;

(d} =<ne names and pusiness or residence addresses of
its directors and principal officers;

(e) a brief cescription of the nature of its
activities; and

{f) whether or not it has members.

(2) The information in the annual report must be
current on the date the annual report is executed on behalf
of the corporaticn.

{3) The first annual report must be delivered to the
secretary of state between January 1 and April 1 ¢f the year
following the calendar year in which a domestic corporation
was incorporated or a foreign corporation was authorized to
transact Dbusiness. Subsequent annual reports must be

delivered o the secretary of state between January 1 and

(4) If an annual repor: does not contain the
information required by this section, the secretary of state
shall promptly notify the reporting domestic or Foreign
corporation in writing and return che report to it for
correction, If rtne report is corrected to ¢ontain tne
informarion required by this section and delivered to the
secrebary ot state witnan 30 days after the effective date

ol notice, it i3 considered to be rimely fFiied.
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Section 169. Section 15-1-101, MCA, is amended to read:

"15-1-101. Definitions, (1) Except as otherwise
specifically provided, when terms mentioned in this secticn
are used in connection with taxation, they are defined in
the feollowing manner:

(a} The term "agricultural" refers to the raising of
livestock, poultry, bees, and other species of deomestic
animals and wildlife in domestication or a captive
environment, and the raising of field crops, fruit, and
other animal and vegetable matter for food or fiber.

(b) The term "assessed value" means t*the value ~F
property as defined in 15-8-111.

{c) The term "average wholesale value” means the value
to a dealer prior tc reconditioning and profit margin shown
in naticnal appraisal quides and manuals or the wvaluation

schedules of the department of revenue.

(d) (1) The <term "commercial®, when used to describe
property, means any property used or owned by a business, a
trade, or a nenorefit corporation as defined in 35-2-:82

[section 1}, or used for the production of inconme, except

that property described in subsection (ii).

(i) The following types of property are not commercial:

{A)y agricultural lands:
(B) timberlandg:
{C} single-family residences and anc:i:llary improvements
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and improvements necessary toc the function of a beona fide
farm, ranch, or stock operation;

{D) mobile homes used exclusively as a residence except
when held by a distributor or dealer of trailers or mobile
hcmes as his stock in trade;

(E) all property described in 15-6-135; and

(F) all property described in 15-6-136.

{e} The term "comparable property" means property that
has similar use, function, and utility; that is influenced
by the same set of economic trends and physical,
governmental, and social factors; and that has the potential
of a similar highest and best use.

{(€) The term "credit" means sclvent debts, secured or
unsecured, owing to a person.

{(g) The term “improvements" includes all buiidings,
structures, fences, and ilmprovements situated upon, erected
upon, or affixed te land. When the department of revenue or
its agent determines that the permanency of location of a
mcbile home or housetraliler has been established, the mobile
home or housetrailer is presumed to be an improvement to
real property. A mobile home or housetrailer may be
determined to be permanently located only when it 1is
attached to a foundation which cannot feasibly be relocated
and only when the wheels are removed.
"leasehold

(h} The term improvements™ means
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improvements to mobile homes and mobile homes located on
land owned by another person. This property is assessed
under the appropriate classification and the taxes are due
and payable in two payments as provided in 15=-24-202.
Delinquent taxes on such leasehold lmprovements are a lien
only on such leasehold improvements.

{i) The term "livestack" means cattle, sheep, swine,
goats, horses, mules, and asses.

{j) The term "mobile home" means forms of housing known
as "“trailers", ‘"housetrailers", or "traiier coaches”
exceeding 8 feet in width or 45 feet in length, designed to
be moved from one place toc another by an independent power
connected to them, or any ™trailer", "housetrailer", or
"trailer coach"” up to 8 feet in width or 45 feet in length
used as a principal residence.

(k) The term “personal property" includes everything
that is the subject of ownership but that is not incluced
within the meaning of the terms "real estate" and
"improvements".

(1) The term "poultry" includes all chickens, turkeys,
geese, ducks, and other birds raised in domestication to
produce food or feathers,

(m) The term “property" includes moneys, credits,
bonds, stocks, franchises, and all other matters and things,

real, personal, and nixed, capable of private ownership.
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This definition must not be construed to authorize the
taxation of the stocks of any company or corporation when
the property of such company or corporation represented by
the stocks 1s within the state and has been taxed.

{n) The term "real estate" includes:

{i} the possession of, claim to, ownership of, or right
to the possession of land;

{ii) all mines, minerals, and guarries in and under the
land subject to the provisions of 15-23-501 and Title 15,
chaprter 23, part 8; all timber belonging tc individuals or
corporations growing or being on the 1lands of the United
States; and all rights and privileges appertaining thereto.

(2) "Research and development firm” means an entity
incorporated under the laws of this state or a foreign
corporation authorized to do business in this state whose
principal purpose is to engage in ctheoretical analysis,
exploration, and experimentation and the extension of
investigative findings and thecories of a scientific and
technical nature into practical application for experimental
and demonstration purposes, including the experimental
preduction and rtesting of models, devices, equipment,
materials, and processes.

(p) The term "taxable wvalus" =means the percentage of
mArKet or assessed  value as  provided for in Title 15,

chapter o, parc ..

-166-



10
11
12
13
14
15
16
17
18
19
20
21
22

23

2
o

LC 0o0o8/01

(g) The term "weighted mean assessment ratio" means the
total of the assessed values divided by the total of the
selling prices of all area sales in the stratum,

(2) The phrase “municipal corporation® or
"municipality” or "taxing unit" shalil be deemed to include a
county, city, incorporated town, township, schacl district,
irrigation district, drainage district, or any person,
perscons, or crganized body authorized by law to establish
tax levies fcor the purpose of raising public revenue.

(3} 7The term "state board" or "board" when used withcut
other qualification shall mean the state tax appeal board.”

Section 170. section 33-17-211, MCA, is amended to
read:

"33-17-211. General qualifications -- application for
license. (1) An individual applying for a license shall
apply <n a form specified by the commissioner and declare
under penalty of refusal, suspension, or revocatisn of +he
license that statements made in the application are ctrue,
correct, and complete co the best of the individual's
knowledge and belief. Before approving the application, the
commissioner shall verify that the individual:

(a) 1is 18 years of age or older:

{b} has not committed an act that is a ground for
refusal, suspensicn, »r revocation set forth In 33-17-1001;

{C) has paid the license fees stated in 33-2-708;
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(d) has successfully passed the examinations for each
kind cf insurance for which the individual has applied;

(e} 1is a resident of this state or of another state
that grants similar privileges to residents of this state;

(£} 1is competent, trustworthy, and of good reputaticn:

(g} has experience or training or otherwise |is
gualified in the kind or kinds of insurance for which he
applies to be licensed and is reasonably familiar with the
provisicons of this code which govern his operations as an
insurance producer; and

{h) if applving for a license as to life or disability
insurance:

{i) 1is net a funeral director, undertaker, or mortician
operating in this or any other state;

{ii) is not an officer, employee, or representative of a
funeral director, undertaker, or mortician operating in this
or any other state; or

{iii}) does not held an interest in or benefit from a
business of a funeral director, undertak=r, or mertician
operating in this or any cther state.

(2} A perscon acting as an insurance producer shall
obtain a license. A person shall apply for a license on a
form specified by the commissiconer. Before approving the
application, the commissicner shall verily that:

{a) the person meets the reqguirements listed in
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subsection (1);

{b) the person has paid the licensing fees stated 1in
33-2-708 for each individual licensed in conjunction with
the person's 1license. A licensed person shall promptly
notify the commissioner of each change relating to an
individual listed in the license.

(c) the persen has designated a 1licensed cfficer
responsible for compliance by the person with the insurance
laws and rules of this state;

(d) each member and emplcyee of a partnership and each
cfficer, director, stockholder, or employee of a corporation
who 1s acting as an insurance producer in this state has
obtained a license;

(e) {i) if the person is a partnership cr corporation,
the transaction of insurance business is within the purpcses
stated in the partnership agreement or the articles of
incorporation; andé

(ii) if the person is a corporaticn, the secretary of
state has issued a certificate of incorporation wunder

35-1-203 or 35-2-203 filed articles of incorporation under

section 23]).

(3) The ccmmissioner may license as a resident
insurance producer an asscciaction of 1licensed Montana
insurance producers, whether cr not incorporated, rformed and

existing substancially for purposes other than  insuraoce.
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The license must be used solely for the purpcse of enabling
the association to place, as a resident insurance producer,
insurance of the properties, interests, and risks of the
state of Montana and of other public agencies, bodies, and
inétitutions and to receive the customary commission for the
placement. The president and secretary of the associatioen
shall apply for the license in the name of the association,
and the cocmmissiconer shall issue the license to the
association in its name alone. The fee for the license |is
the same as that required by 33-2-708 for the license of an
insurance producer. The commissioner may, after a hearing
with notice to the association, revoke the license if he
finds that continuation of the license is not in the public
interest or that a ground listed in 33-17-1001 exists,

(4) An insurance producer using an assumed business
name shall register the name with the c<ommissioner before
using it."

Section 171. section 35-6-104, MCA, is amended to read:

"35-6-104. Involuntary dissolution —- procedure. (1) On
or before April 1, August 1, and September 1 of each year,
the secretary of state shall cempile a 1list of defaulting
corporacions, together with the amount of any filing fee,
penalty, or costs remaining unpaid.

t2) ‘''he secrecary of state shall give nastice to  the

defaulting corpcrations py causing such list to be posted in
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the state capitol for a period of at least 30 days and:

ta} by mailing a letter addressed tc the corporation in
care of its registered agent or any director or officer; or

(o) by publication of a general notice to all Montana
carperacions once a menth for 3 consecutive months in a
newspaper of general circulation in Lewis and Clark County.

{(3) The notice referred to in subsection (2) shall
specify the fact of the proposed dissolution and state that
uniess the grounds for dissolution described in 35-6-102
have been rectified within 50 days following the posting and
mali.ng or publication of notice:

{a) the sgsecretary of state will dissolve such
defaulting corporations;

{b) such corporations will forfeit the amount of any
tax, penalty, or costs to the state of Montana; and

{¢) such corporations will forfeit their rights to
carry on busiress within the starte.

{4) After 90 days following posting and mailing or
publication of esach notice, the secretary of state may, by
order, dissolve all corporations which have not satisfied
the requirements of applicable law and compile a full and
complete list containing the names of all corperations that
have been so dissolved. The secretary of state shall
imnediately give notice to the dissolved corporarcion  as

specified in subsection (2} of this section.
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{5) In the case of involuntary dissolution, all the
property and assets of the dissolved corporation shall be
held in trust by the directors of such corporation and

315-1-921 or 35-2-3%% [section 143}, whichever is

appropriate, is applicable to liguidate such property and
assets if necessary."”

Section 172. section 35-6-201, MCA, is amended to read:

*"315-6-201. Reinstatement of dissolved corporation. (1)
The secretary cof state may:

ta) reinstate any corporation which has been dissoclved
snder the provisions of this chapter; and

(b} restore ta such corporation its right to carry on
business in this state and to exercise all its corporate
privileges and immunities.

{(2) A corpeoration applying for reinstatement shall
submit to the secretary of state one original and one copy
of the application, executed by a person who was an officer
or director at the time of dissolution, setting forth:

(&) the name of the corporation;

{b) a statement that the assets of the corporation have
not been ligquidated pursuant to 35-1-9%921 or 35-2-%1t

[sections 140 and 141]:

(c) a statement that not less than a majority of its
directors hava autherized the application for reinstatement;

and
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(d) 1if its corporate name has been legally acguired by
another corporation prior to its application for
reinstatement. the carporate name under which the
corparation desires to be reinstated.

{3) The corporation shall submit with its application
for reinstatement:

{(a} a certificate from the department of revenue
stating that all taxes imposed pursuant to Title 15 nave
been paid; and

(b} a filing fee in an amount equal to one-half of the
filing and license fees which the corporaticn would be
reguired to pay if the corporation were filing its articies
of incorporation.

(4) When all requirements are met and the secretary of
state reinstates the corporation to its former rights, he
shall:

{a) conform and file in his ¢ffice reports, statements,
and other instruments submitted for reinstatement;

{b} immediately issue and deliver to the corporation so
reinstated a certificate of reinstatement authorizing it to
transact business; and

{c) upon demand, issue to the corporation cne or more

certified copies of such certificate of reinstatement.

(5) The secretary of state may not order El
reinstatement 1f 5 years have elapsed since the
-173-
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dissolution.”

KEW SECTION. Section 173, Interim designation. (1)
Each domestic corporation not designated pursuant to
[section 16 ] is designated as follows:

(a) a corporation that 1is organized primarily or
exclusively for religiocus purposes is a reiigiaus
corporation:;

{b) a corporation that is ncot provided for under the
provisions of subsection (1)(a) but that is recognized as
axempt under section 501({c)(3) of the Internal Revenue Code,
or any successor section, is a public benefit corporation:

{c) a corporation that is not provided for wunder the
provisions of subsection (l){a) or (l){b}, but that is
organized for a public or charitable purpose and that, upon
dissolution, shall distribute its assets to a public benefit
corporaticn, the United States, a state, or a person that is
recognized as exempt under section 501(c)(3) of the Internal
Revenue Code, or any successor section, is a public benefit
corporation; and

(d} a corporation that is not provided for wunder the
provisions of subsection (1)(a)., (l){b), or (1}{c) is a
mutual benefitr corporarion.

(2} Fcreign corporations authorized to transact
business in this  state put oot designated  pursuant  to

{saction 16] are Jdesignared as a public benefit corporation,
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mutual benefit corporation, or religicus corporaticn in

accordance with the prowvisions of subsection (1).

NEW SECTION. Section 174. Repealer. Sections 35-2-102
through 35-2-112, 35-2-201 through 35-2-211, 135-2-301
<hraough 3%-2-304, 35-2-401 through 35-2-413, 35-2-501
through 35-2-509, 35-2-601 through 35-2-607, 353-2-7C1
through 35-2-706, 35-2-711 through 35-2-719, 35-2-801
through 35-2-819, 35-2-901 through 35-2-903, 35-2-10¢1,
35-2-1002, 35-2-1101 through 35-2-1106, and 35-2-1201

through 35-2-1203, MCA, are repealed.

NEW SECTION. Section 175. Codification. (1} [Sections
1 tnrough 168] are intended tc be codified as an integral
part of Title 35, and the provisions cf Title 35 apply to
[sections 1 through 168].

({2) Section 35-2-101 1is intended to be renumbered and
codified as an integral part of {[sectiors 1 through 168].

NEW SECTION. Section 176. Coordination. 1f __ Bill
No. ., [LC 7] is passed and approved and if ir includes a
section that repeals sections 35-1-302 and 35-1-303, then
{section 152(2)(b) of this act] is amended to read:

"{b) a corporate name reserved or registered under
[sections 32 or 33) of [sections 1 through 168] or [sections
_ Bill No. __ [LC 71).

NEW SECTION. Section 177. saving clause. |1) Zxcept as

provided in subsection (2), the repeal of a stature by {this
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act] does not affect:

(a) the operation of the statute or any action taken
under it before its repeal;

(b) any ratification, right, remedy, privilege,
obligation, or liability acquired, accrued, or incurred
under the statute before its repeal;

{c) any violation of the statute or any penalty,
forfeiture, or punishment incurred because of the vioclation,
before its repeal;

(d} any proceeding, reorganization, or dissclution
commenced under the statute before its repeal. The
proceeding, regorganization, or dissocluticon may be completed
in accordance with the statute as if it had not been
repealed.

{e) any meeting of members or directors or any actien
by written consent that is noticed or taken before its
repeal as a result of a meeting of members or directors or
actlon by wricten consent.

(2) If a penalty or punishment imposed f£or vioclation of
a statute repealed by {this act] is reduced by ({this act],
the penalty or punishment, if not already imposed, must be

imposed in accordance with [this act].

NEW SECTION. Section 178. severability. If a part of

lthis  act) i3 invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of {this
~176~
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act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are
severable from the invalid applications.

NEW SECTION. Section 179, application to existing
domestic corporations., (1) [This act] applies to all
domestic corporations in existence on January 1, 1992, that
were 1incorporated wunder Title 35, chapter 2, or any
predecessor statute.

(2) [This act] applies to each domestic corporation in
existence on January 1, 1992, that was incorporated under
Title 35, chapter 3, upon the filing by the corporation of
an irrevocable election with the secretary of state by
January 1, 1992, electing to have 3all the provisions of
[this act] applied to it or electing to have all the
provisions of [this act] applied to it to the extent not
inconsistent with the law then governing it.

NEW SECTION. Section 180. application to qualified
foreign corporations. A foreign corporation authorized to
transact business in this state on January 1, 1992, is
subject to {[this act] but is not required te obtain a new
certificate of authority to transact business under [this
actl}.

NEW SECTION. Section 181. Termination. {Section 16(3)

and section 173] terminate January 1, 1996.

NEW SECTION. Section 182. Effective date. [This act]

-177-
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APPROVED BY COMM. ON BUSINESS
AND ECONOMIC DEVELOPMENT

HOUSE BILL NO. 741

INTRODUCED BY CROMLEY, MAZUREK, J. RICE, MEASURE

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE
NONPROFIT CORPORATE LAW; AMENDING SECTIONS 15-1-101,
33-17-211, 35-6-104, ARND 35-6-201, MCA; REPEALING SECTIONS
35-2-102 THROUGH 35-2-112, 35-2-201 THROUGH 35-2-211,
35-2-301 THROUGH 35-2-304, 35-2-401 THROUGH 35-2-413,
35-2-501 THROUGH 35-2-509, 35-2-601 THROUGH 35-2-607,
35-2-701 THROUGH 35-2-706, 35-2-711 THROUGH 35-2-719,
35-2-801 THROUGH 35-2-819, 135-2-901 THROUGH 35-2-903,
15-2-1001, 35-2-1002, 35-2-1101 THROUGH 35-2-1106, AND
35-2-1201 THROUGH 35-2-1203, MCA; AND PROVIDING AN EFFECTIVE

DATE, AN APPLICABILITY DATE, AND A TERMINATION DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
it grants authority to the secretary of state to establish
fees and mandate the use of forms. The fees established by
the secretary of state must be commensurate with the cost of
the service performed. The forms adopted should be based on

forms recommended by this bill.

BE IT CNACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Definitions. As used in

A\ (l‘oﬂmna Lagisiative Courxi
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entitled to be cast for the electicn of directors at the
time the determination of voting power is made.

{b) The term excludes a vote that is contingent upon
the happening of a condition or eveat that has not occurred
at the time.

{c] WwWhen a class is entitled to vote as a class for
directors, the determination of voting power of the class
must be based on the percentage of the number of directors
the class is entitled to elect out of the total number of
authorized directors.

NEW SECTION. Section 2. Notice. {1) Notice  under
[sections 1 through 168] must be in writing unless oral
notice is reasonable under the circumstances.

{2) (a) Notice may be communicated in person; by
telephone, telegraph, teletype, facsimile, or other form of
wire or wireless communication; or by mail or private
carrier.

{by 1If these forms of personal notice are
impracticable, notice may be communicated by a newspaper of
general circulation in the area where it is published or by
radio, television, or other form o¢f public breadcast
communication.

(3) Written notice by a domestic or fereign corporation
to its members, if in a comprenensible form, is effective

when mailed if it is mailed postpaid and correctly addressed
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ta the anarehstderts MEMBER'S address shown in the
corporation's current record of shareheiders MEMBERS.

(4) Written notice to a domestic or foreign corporation
authorized to transact business in this state may be
addressed to:

{a) its registered agent at its registered ocffice; or

{b) the corporation or its secretary at its principal
office shown in its most recent annual report or, in the
case of a foreign corporation that has not yet delivered an
annual report, in its application for a certificate of
authority.

(5) Except as provided in subsections (3) and (4),
written notice, if in a comprehensible form, is effective at
the eariiest of the following:

(a) when received;

(b) 5 days after its deposit in the United States mail,
as evidenced by the postmark, 1f it is mailed postpaid and
with correct postage; or

{c) on the date shown on the return receipt, :1f it is
sent by certified mail, return receipt requested, and the
receipt is signed by or on behalf of the addressee.

(6) Oral notice is effective when communicated if it is
communicated in a comprehensible manner.

(7y 1If [|secticns 1 through 168} prescribe notice
reguirements for

particular circumstances, those
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members in an election to be held by the corporation;

(b) used for any commercial purpose; or

{c) sold to or purchased by any person.

NEW SECTION. Section 166. Financial statements for
memhers. Upon the written request of any wmember of the
corporation, the corporation shall mail to the member its
most recent financial statements showing in reasonable
detail its assets and liabilities and the results of the
operations.

NEW SECTION. Section 167. Report of indemnification to
members. If a corporation indemnifies or advances expenses
to a director under [sections 102 through 1l05] in connection
with a proceeding by or in the right of the corporation, the
carporation shall repart the indemnification or advance in
writing to the members with or before the notice of the next
meeting of members.

NEW SECTION, Section 168. Annual report for secretary
of state. {1} Bach domestic corporation and each foreign
corporation authorized to transact business in this state
shall deliver to the secretary of state, for filing, an
annual report on a form prescribed and furnished by the
secretary of state that sets forth:

(a) the name of the corporation and the state or
country under whose law it is incorporated;

{b} the address of its registered office and the name
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of its registered agent at the office in this state;

{c) the address of its principal office;

(d) the names and business or Tresidence addresses of
its directors and principal officers:

{e) a brief description of the nature of its
activities; and

() whether or not it has members.

{2) The information in the annual report must be
current on the date the annual report is executed on behalf
of the corporation.

(3) The first annual report must be delivered to the
secretary of state between January 1 and April ¥ 15 of the
year following the calendar year in which a domestic
corporation was incorpeorated or a foreign corporation was
authorized to transact business. Subsequent annual reports
must be delivered to the secretary of state between January
1 and April % 15.

{(4) If an annual report does not contain the
information required by this section, the secretary of state
shall promptly notify the reporting domestic or foreign
corporation in writing and return the report to it for
correction, If the report is corrected to contain the
information required by this section and delivered to the
secretary of state within 30 days after the effective date

of notice, it is considered te be timely filed,

-162- HB 741
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HOUSE BILL NO. 741

INTRODUCED B8Y CROMLEY, MAZUREK, J. RICE, MEASURE

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE
NONPROFIT CORPORATE LAW; AMENDING SECTIONS 15-1-101,
33-17-211, 35-6-104, AND 35-6-201, MCA; REPEALING SECTIONS
35-2-102 THROUGH 15-2-112, 35-2-201 THROUGH 35-2-211,
35-2-301 THROQUGH 35-2-304, 15-2-401 THROUGH 35-2-413,
35-2-5901 THROUGH 35-2-509, 35-2-601 THROUGH 1315-2-607,
315-2-701 THRQUGH 35-2-706, 39-2-711 THROUGH 35-2-719,
15-2-8401 THROUGH 35-2-819, 35-2-901 THROUGH 35-2-9013,
35-2-1001, 35-2-1002, 35-2-11G1 THROUGH 35-2-1106, AND
35-2-1201 THROUGH 35-2-1203, MCA: AND PROVIDING AN EFFECTIVE

DATE, AN APPLICABILITY DATE, AND A TERMINATION DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
it grants authority to the secretary of state to establish
fees and mandate the use of forms. The fees established by
the secretary of srate must be commensurate with the cost of
the service performed. The forms adopted should be based on

forms recommended by this bill.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Definitions. As used in
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entitled to be cast for the electicn of directors at the
time the determination of voting power is made.

{b) The term excludes a vote that is contingent upen
the happening of a condition or event that has not occurred
at the time.

(c) When a class is entitled to vote as a class for
directors, the determination of voting power of the class
must be based on the percentage of the number of directers
the class is entitled to elect out of the total number of
authorized directors.

NEW SECTION. Section 2. motice. (1) HNotice under
{sections 1 through 168) must be in writing unless oral
notice is reasonable under the circumstances.

(2) (a) Notice may be communicated in person; by
telephone, telegraph, teletype, facsimile, or other form of
wire or wireless comtunication; or by mail or private
carrier.

{b} 1If these forms of perscnal notice are
impracticable, notice may be communicated by a newspaper of
géneral circulaticn in the area where it is published or by
radio, television, or other form of public broadcast
communication,

(3) Written notice by a domestic cor foreign corporation
to ite members, if in a comprehensible form, is effective

when mailed if it is mailed postpaid and correctly addressed
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to the shareholderts MEMBER'S address shown in the
corporation's current record of sharehoiders MEMBERS.

{4} Written notice to a domestic or foreign corporation
authorized to transact business in this state may be
addressed to:

{a) its registered agent at its registered office; or

{b) the corporation or its secretary at its principal
office shown in its most recent annual report or, in the
case of a foreign corporation that has not yet delivered an
annual report, in its application for a certificate of
authority.

{%) Except as provided in sﬁbsections {3 and {4),
written notice, if in a comprehensible form, is effective at
the earliest of the following:

{a} when received;

{b) 5 days after its deposit in the United States mail,
as evidenced by the postmark, if it is mailed postpaid and
with correct postage; or

{c) on the date shown on the return receipt, if it is
sent by certified mail, retutn receipt requested, and the
receipt is signed by or on behalf of the addressee.

{6) Oral notice is effective when communicated if it is
communicated in a comprehensible manner.

{7y 1f£ (sections 1 through 168) prescribe notice
reqguirements for

particular circumstances, those
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members in an election to be held by the corporation;

(b} used for any commercial purpose; or

{c) sold to or purchased by any person.

NEW _SECTION. Section 166. Frinancial statements for
members. Upon the written request of any member of the
corporation, the corporation shall mail to the member its
most recent financial statements showing in reasonable
detajl its assets and liabilities and the results of the
operations.

NEW SECTION. Section 167. Report of indemnification to
members. If a corperation indemnifies or advances expenses
to a director under [sections 102 through 105) in connection
with a proceeding by or in the right of the corporation, the
corporation shall report the indemnification or advance in
writing to the members with or before the notice of the next

meeting of members.

NEW SECTION. Section 1868. Annual report for secretary
of state. (1) Each domestic corporation and each foareign
corporation authorized to transact business in this state
shall deliver to the secretary of state, for filing, an
annual report on a form prescribed and furnished by the
secretary of state that sets forth:

{a) the name of the corporation and the state or
country under whose law it is incorporated:

(b} the address of its registered ¢ffice and the name
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of its registered agent at the cffice in this state;

{c) the address of its principal office;

{d} the names and business or residence addresses of
its directors and principal officers;

(e} a brief description of the nature of its
activities; and

{f) whether or not it has members.

(2) The information in the annual report must be
current on the date the annual report is executed on behalf
of the corporation.

{3) The first annual report must be delivered to the
secretary of state between January 1 and April ¥ 15 of the
vyear following the calendar year in which a domestic
corporation was incorporated or a fareign corporation was
authorized to transact business. Subsequent annual reports
must be delivered to the secretary of state between January
1 and April t 15.

(4) If an annual ceport does not contain the
infotmation required by this section, the secretary of state
shall promptly notify the reporting domestic or foreign
corporation in writing and return the report to it for
correction, If the report is corrected to contain the
information required by this section and delivered to the
secretary of state within 30 days after the effective date

of notice, it is considered to be timely filed.
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB0O741, as introduced.

DESCRIPTION OF PRQPOSED LEGISTATION:
The bill would generally revise nonprofit corporate law.

ASSUMPTIONS :

1. The bill does not alter the current filing fees for non-prefit corporations.
2. Forms prescribed by the Secretary of State are part of the executive budget recommendation for the Secretary of State's
Office.

FISCAL IMPACT:

None,
EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES;
None.

Z_ﬁ'—?/ %@ 9;/’”/?/

ROD SUNDSTED, BUDGET DIRECTOR DATE BREN@ R. CROMLEY, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for HBO741, as introduced }{6 '7‘,,
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1 HOUSE BILL NO, 741 1 {sections 1 through 168], the following definitions apply:
2 INTRODUGCED BY CROMLEY, MAZUREK, J. RICE, MEASURE 2 {1) "Approved by the members"” means approved and
3 3 ratified by the affirmative vote:
4 A BILL FOR AN ACT ENTITLED: "AN ACT TQ GENERALLY REVISE 4 (a) of a majority of the votes represented and voting:
5 NONPROFIT CORPORATE LAW; AMENDING SECTIONS 15-1-101, S (i} at a meeting at which a quorum is present and the
6 33-17-211, 35-6-104, AND 35-6-201, MCA; REPEALING SECTIONS 6 affirmative votes constitute a majority of the requiregd
7 35-2-102 THROUGH 35-2-112, 35-2-201 THROUGE 35-2-211, 7 gquorum;
8 35-2-301 THROUGH 35-2-304, 35-2-401 THROUGH 35-2-413, a (1i) by a written ballot o©r written consent in
9 35-2-501 THROUGH 35-2-509, 35-2-601 THROUGH 35-2-607, 9 conformity with [sections 1 through 168}; or
10 35-2-701 THRQUGH 35-2-706, 35-2-711 THROUGH 35-2-719, 140 (iii) by the affirmative wvote, written ballot, or
11 35-2-801 THROUGE 35-2-819, 35-2-901 THROUGH 35-2-903, 11 written consent of the majority; and
12 35-2-1001, 35-2-1002, 35~-2-1101 THRQUGH 35-2-1106, AND 12 (b) that includes the votes of all the members of any
13 35-2-1201 THROUGH 35-2-1203, MCA; AND PROVIDING AN EFFECTIVE 13 class, unit, or grouping that may be required by the
14 DATE, AN APPLICABILITY DATE, AND A TERMINATION DATE." 14 articles, bylaws, or (sections 1 through 168} for any
15 15 specified member action.
16 STATEMENT OF INTENT 16 {2) "Articles of incorporation” or ‘"articles" include
17 A statement of intent is required for this bill because 17 amended and restated articles of incorporation and articles
18 it grants authority to the secretary of state to establish 18 of merger,
19 fees and mandate the use of forms. The fees established by 19 t3) "Board" or "board of directors" means the board of
20 the secretary of state must be commensurate with the cost of 20 directors except that a person or group of persons are not
21 the service performed. The forms adopted should be based on 21 the board of directors because of powers delegated to that
22 forms recommended by this bill. 22 person or group pursuant to [section 75].
23 23 (4} "Bylaws" means the c¢ode, codes, or rules, other
24 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 24 than the articles, adopted pursuant to [sections 1 through
25 NEW SECTION. Section 1. Definitions. As used in 25 168] for the regulation or management of the affairs of the

e HB 741
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corporation, regardless of the name or names by which the
code, codes, or rules are designated.

(5} "Class" refers to a group of memberships that have
the same rights with respect to voting, dissolution,
redemption and transfer. For the purpose of this section,
rights must be considered the same if they are determined by
a formula applied uniformly.

(6) "Corporation" means a public benefit corporation,
mutual benefit corporation, or religious corporation.

{7) "Delegates" means those persons elected or
appointed to vote in a representative assembly for the
election of a director or directors or on other matters.

(8) “Deliver®” includes mail.

(9) "Directors" means individuals:

{a} designated in the articles or bylaws or elected by
the incorporators and their successors; and

{b}) elected or appointed by any other name or title to
act as members of the board.

{10) "Distribution" means the payment of a dividend or
any part of the income or profit of a corporation to its
members, directors, or officers.

(11) “"Domestic corpecration" means a corporation.

(12) "Effective date of notice" has the meaning provided
in {section 2(5)].

{13) "Employee" does not include an officer or director
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who is not otherwise employed by the corporation.

{14) “Entity" includes:

(a) a corporation and foreign corporation;

(b)) a business corporation and foreign business
corporation:

{c} a profit and nonprofit unincorporated association;

(d) a corporation sole;

{e) a business trust, an estate, a partnership, a
trust, and two or more persons having a Jjoint or common
economic interest: and

(£y a state, the United States, and a foreign
government .

{15) "File™, "filed", or "filing" means filed in the
office of the secretary of state.

(16) “Foreign corporation™ means a corporation that is
organized under a law other than the law of this state and
that would be a nonprofit corporation if formed under the
laws of this state.

{(17) "Governmental subdivision" includes an authority,
county, district, and municipality,

{1B) "Includes" denotes a partial definition.

(19) “Individual" includes the estate of an incompetent
individual.

(20) "Means" denotes a complete definition,

(21) (a) "Member" means, without regard to what a person

~4~ HB 741
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is called in the articles or bylaws, a person o©r persons
who, on more than one occasion and pursuant to a provisicn
of a corporatien’'s articles or bylaws, have the right to
vote for the election of a director or directors.

{b) A person 1is not a member by virtue of any of the
following:

(i) any rights the person has as a delegate;

(ii} any rights the person has to designate a director
or directors; or

(iii) any rights the person has as a director.

{22) "Membership” refers to the rights and obligations a
member or members have pursuant to a corporation's articles,
bylaws, and [sections 1 through 168].

{23) "Mutual benefit corporation” means a domestic
corporation designated as a mutual benefit corporation.

{24} “"Notice” means that term as described in [section
2].

{25) "Person" includes any individual or entity,

(26) "Principal office"” means the office, in the state
or out of the state, that is designated in the annual report
filed pursuant tco [secticn 168] as the place where the
principal office of a domestic or foreign corporation is
located.

(27) "Proceeding" includes a civil suit and a criminal,

administrative, and investigatory action.
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{28) "Public benefit corporation" means a domestic
corporation designated as a public benefit corporation.

(29) "Record date" means the date established under
[sections 39 through 74) on which a corporation determines
the identity of its members for the purposes of [sections 1
through 168].

{30) "Relligious corporation™ means a domestic
corporation designated as a religious corporation.

(31) "Secretary" means the corporate officer to whom the
board of directors has delegated responsibility under
[{section 95(2)] for custody of the minutes of the directors'
and members' meetings and for authenticating the records of
the corporation,

(32) "State", when referring to a part of the United
States, includes:

{a) a state and commonwealth and their agencies and
governmental subdivisions; and

(b) a territory and insular possession, their agencies,
and governmental subdivisions of the United States.

{33) "United States" includes a district, an authority,
a bureau, a commission, a department, and any other agency
of the United States.

(34) "vote" includes authorization by written ballot and

written consent.

(35) (a) "Voting power" means the total number of votes
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entitled to be cast for the election of directors at the
time the determination of voting power is made,

{b) The term excludes a vote that is contingent wupon
the happening of a2 condition or event that has not occurred
at the time.

{({c) When a class is entitled to vote as a class for
directors, the determination of voting power of the class
must be based on the percentage of the number of directors
the class 1is entitled to elect out of the total number of
authorized directors.

NEW SECTION. Section 2. Notice. (1) MNotice under
[sections 1 through 168} must be in writing wunless oral
notice is reasonable under the circumstances.

(2) (a) Notice may be communicated in person; by
telephone, telegraph, teletype, facsimile, or other form of
wire or wireless communication:; or by mail or private
carrier.

(by If these forms of perscnal notice are
impracticable, notice may be communicated by a newspaper of
general circulation in the area where it is published or by
radio, television, or other form of public broadcast
communication.

{3} Written notice by a domestic or foreign corporaticn
to its members, if in a comprehensible form, 1is effective

when mailed if it is mailed postpaid and correctly addressed
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to the sharehoiderts MEMBER'S address shown in the
corporation's current record of sharehsiders MEMBERS.

(4) Written notice to a domestic or foreign corpeoration
authorized to transact business in this state may be
addressed to:

{a) its registered agent at its registered cffice; or

(b} the corporation or its secretary at its principal
office shown in 1its most recent annual report or, in the
case of a foreign corporation that has not yet delivered an
annual report, in its application for a certificate of
authority.

(5) Except as provided in subsections {3) and (4),
written notice, if in a comprehensible form, is effective at
the earliest of the following:

{a) when received;

{b} 5 days after its deposit in the United States mail,
as evidenced by the postmark, if it is mailed postpaid and
with correct postage; or

(¢) on the date shown on the return receipt, if it is
sent by certified mail, return receipt requested, and the
receipt is signed by or on behalf of the addressee.

{6) Oral notice is effective when communicated if it is
communicated in a comprehensible manner.

{7) If [sections 1 through 16B] prescribe notice
requirements for

particular circumstances, those
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requirements govern. If the articles of incorporation or
bylaws prescribe notice requirements that are consistent
with this section or other provisions of [sections 1 through
1681, those requirements govern.

NEW SECTION. Section 3. Reservation of power to amend
or repeal. The legislature has power to amend or repeal all
or part of (sections 1 through 168] at any time, and all
domestic and foreign corporations subject to [sections 1
through 168] are gdoverned by the amendment or repeal,

NEW SECTION. Section 4. Filing requirements. All of
the following requirements must be met before a document is
entitled to be filed under this section by the secretary of
state:

(1) A document that is required or permitted by
[sections 1 through 168] tc be filed in the office of the
secretary of state must satisfy the requirements of this
section and of any other section that adds to or varies
these requirements.

{2) The document must contain the information required
by [sections 1 through 168]. It may contain other
information as well.

(3) The document must be typewritten or printed,

(4) The document must be in the English language.
However, a corporate name need not be in English if it is

written in English letters or Arabic or Roman numerals. The
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certificate of existence required of foreign corporations
need not be in English if it is accompanied by a reasonably
authenticated English translation.

{5) The document must be executed:

(a) by the presiding officer of its board of directors,
its president, or another of its officers;

{b) iE directors have not been selected or the
corporation has not been formed, by an incorporator; or

{c) 1if the corporation is in the hands of a receiver,
trustee, or other court-appointed fiduciary, by that
fiduciary.

(6) The person executing the document shall sign it and
state beneath or opposite the signature his name and the
capacity in which the person signs. The document may but
need not contain the corporate seal, an attestation by the
secretary or an assistant secretary, or an acknowledgment,
verification, or proof.

(7} The document must be in or on the prescribed form
if the secretary of state has prescribed a mandatory form
for a document under ([section 6].

{8) The document must be delivered to the office of the
secretary of state for filing and must be accompanied by:

(a) one copy, except as provided in [sections 36 and
155);

{b) the correct filing fee; and
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{c}) any franchise tax, license fee, or penalty reqguired
by [sections 1 through 168], rules promulgated under
[sections 1 through 168], or other law.

NEW SECTION. Section 5. Facsimile filing, {1) The
secretary of state shall treat a facsimile copy of a
document that is required or permitted toc be filed under
[sections 4 through 14] and the signatures on the facsimile
copy in the same manner as an original for purposes of
[sections 4 through 14] provided that the secretary of state
receives the original document within 5 working days of the
receipt of the facsimile copy. If all other reguirements are
met, the date of filing relates back to the date of receipt
of the facsimile copy.

(2) A facsimile copy is entitled to be filed under this
section if it is:

(a) produced by a method of transmission of images in
which the image is scanned at the transmitter: and

{b) legible and the same size as the original.

{3) During the 5-day period referred teo in subsection
(1), the recorded facsimile copy constitutes constructive
notice for all purposes of the original document.

{4) 1f the original document is not received within 5
working days of receipt of the facsimile copy as provided in
subsection (1), the filing of the facsimile copy is void.

{5) A person who files a false document by facsimile
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copy is liable to an aqgrieved party for three times the
amount of damages resulting from the filing of the false
document,

NEW SECTION. Section 8. Porms. (1) The secretary of
state may by rule prescribe and Furnish on request forms or
computer formats for:

fa} an application for a certificate of existence;

(b) a foreign corporation's application for a
caertificate of authority to transact business in this state:

(c) a foreign corporation’'s application for a
certificate of withdrawal;

(d) the annual report; and

{e) other documents required or permitted to be filed
by [(sections 1 through 168].

(2) If the secretary of state so requires, use of any
of the forms or formats listed in subsection (1) is
mandatory.

(3) The secretary of state may by rule prescribe and
furnish on request forms or computer formats for other
documents required or permitted to be filed by [sections 1
through 168], but their use is not mandatory.

NEW SECTION. Section 7. Fees for filing, copying, and
services. (1) The secretary of state shall establish by rule
fees for filing documents and issuing certificates as

required by [sections 1 through 168].
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{(2) The secretary of state shall by rule establish fees
for copying documents, priority handling, transmitting, or
£iling facsimile copies and for providing computer-generated
information.

{3) The feess presented under this section must be
reasonably related to the costs of processing the dJocuments
and preparing and providing the services. The secretary of
state shall maintain records sufficient to support the fees
established under this section.

NEW SECTION. Section 8. Effective date of document.
{l1l) Except as provided in subsection (2}, a document is
effective:

(a) at the time of filing on thé date it is filed, as
evidenced by the secretary of state's endorsement on the
original document; or

{b) at the time specified in the document as its
effective time on the date it is filed.

(2) A document may specify a delayed effective time and
date, and if it does so0o the document becomes effective at
the time and date specified. If a delayed effective date but
no time is specified, the document is effective at the close
of business on that date. A delayed effective date for a
document may not be later than 90 days after the date it is

filed.

NEW SECTION. Section 9. Correcting filed document. (1)
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A domestic or foreign corporation may correct a document
filed by the secretary of state if the document:

(a}) contains an incorrect statement: or

(b} was defectively executed, attested, sealed,
verified, or acknowledged.

(2) A document is corrected:

{a) by preparing articles of correction that:

(i) describe the document, including its filing date,
or have attached a copy of the document;

(ii) specify the incorrect statement and the reason it
is incorrect or the manner in which the execution was
defective; and

{iii) correct the incorrect statement or defective
execution; and

(b)) by delivering the articles of correction to the
secretary of state.

{3) Articles of carrection are effective on the
effective date of the document they correct except as to
persons relying on the uncorrected document and adversely
affected by the correction. As to those persons, articles of

correction are effective when filed.
NEW SECTION. Section 10. Filing duty of secretary of
state. (1) If a document delivered to the office of the

secretary of state for Ffiling satisfies the applicable

requirements of [sections 4 and 5], the secretary of state
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shall file it.

(2) The secretary of state shall file a document by
stamping or otherwise endorsing "Filed", together with the
secretary of state's name, official title, and the date and
the time of receipt, on the original, the copy of the
document, and the receipt for the filing fee. Except as
provided in [sections 37 and 1561, after filing a document,
the secretary of state shall deliver the document copy to
the domestic or foreign corporation or its representative,
together with the filing fee receipt or acknowledgment of
receipt if no fee is required.

(3) Upon refusing to file a document, the secretary of
state shall return it to the domestic or foreign corporation
or its representative within 10 days after the document was
delivered, together with a brief written explanation of the
reason or reascns for the refusal.

{4) The secretary of state's duty concerning the
documents under this section is ministerial. Filing or
refusal to file a document does not:

(a} affect the wvalidity or invalidity of the document
in whole or in part;

(b) relate to the correctness or incorrectness of
information contained in the document; or

(c) create a presumption that the document is valid or

invalid or that information contained in the document is
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correct or incorrect.

NEW SECTION. Section 11. Appeal from secretary of
state's refusal to file document. (1) If the secretary of
state refuses to file a document delivered for filing to the
secretary of state's office, the domestic or foreign
corporation may appeal the refusal to the district court for
the £first judicial district. The appeal is commenced by
petitioning the court to compel the filing of the document
and by attaching to the petition the document and the
secretary of state's explanation of the refusal to file.

{2) The court may summarily order the secretary of
state to £ile the document or take other action the court
considers appropriate.

(3) The court's final decision may be appealed as in
other civil proceedings.

NEW SECTION. Section 12. Evidentiary effect of copy of
filed document. A certificate attached to a copy of a
document, bearing the secretary of state's signature, which
may be in Ffacsimile, and the seal of this gtate, is
conclusive evidence that the original document is on file
with the secretary of state.

NEW SECTION. Section 13. cCertificate of existence. (1)
A person may apply te the secretary of state to furnish a
certificate of existence for a domestic or foreign

corporation,
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(2) The certificate of existence must set forth:

{(a) the domestic corporation's corporate name or the
foreign corporation’s corporate name used in this state;

{b) (i) that the domestic corporation is incorporated
under the laws of this state, the date of its incorporation,
and the period of its duration if less than perpetual; or

{ii) that the foreign corporation is authorized to
transact business in this state;

(e) that all fees, taxes, and penalties owed to this
state have been paid, if:

{i) payment 1is reflected in the records of the
secretary of state; and

(ii) nonpayment affects the good standing of the
doemestic or foreign corporation;

{d) that its most recent anaual report required by
{section 168) has been delivered to the secretary of state;

{e] that articles of dissolution have not been filed;
and

(E) other facts of record in the office of the
secretary of state that may be requested by the applicant.

{3) Subject to any gqualification stated in the
certificate, a certificate of existence 1issued by the
secretary of state may be relied upon as conclusive evidence
that the domestic or foreign corporation is in good standing

in this state.
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NEW SECTION. Section 14. penalty for signing false
documents. (1) The execution of any document that must be
filed with the secretary cf state under [sections 4 through
14) constitutes an affirmation, under the penalties of false
swearing, by each person executing the document that the
facts stated in the document are true.

(2) The secretary of state shall provide £for the
printing of a warning to this effect on each form prescribed
by the secretary of state under [sections 1 through 168].

NEW SECTION. Section 15. Secretary of state -- powers
-- rulemaking. (1) The secretary of state has the power
reasonably necessary to pecform the duties required of the
secretary of state's office by [sections 1 through 168],

(2) The secretary of state may adopt rules to perform
the duties required of the secretary of state under
[sections 1 through 168], including establishing necessary

fees.

NEW SECTION. Section 16. bpesignation of status of
nonprofit corporations. (1) A domestic corporation must be
designated as either a public benefit, mutual benefit, or
religious corporation, The specific designation of a
corporation is as follows:

{a) A corporation designated by its articles of
incorporation as a public benefit corporation, a mutunal

benefit corporation, or a religious corporation is the type
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of corporation designated by its articles of incorporation.

(b} A corporation that is not designated by its
articles of incorporation as a public benefit corporation, a
mutual benefit corporation, or religious corporation is the
type of corporation designated in the annual report filed in
1995.

{2} A foreign corporation must be designated as either
a foreign public benefit, foreign mutual benefit, or foreign
religious corporation. The specific designation of a
corporation is as follows:

{a) A foreign corporation designated by its articles of
incorperation as a public benefit corporation, mutual
benefit corporation, or religious corporation is the type of
foreign corporation designated by its articles of
incorporation.

{b) & foreign corporation not designated as provided in
subsection (2){a), but designated in its application for a
certificate of authority, or any amendments of the
application, as a public benefit corporation, mutual benefit
corporation, or religicus corporation is the type of foreign
corporation it designated in its application for a
certificate of authority.

{c) A foreign corporation not designated as provided in
subsection {(2)(a) or (2)(b) is the type of corporation it

designated in the annual report fiied in 1995.
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(3) A domestic or foreign corporation not designated as
provided in subsections (1) and (2) must be designated
pursuant to {section 173].

NEW SECTION. Section 17. Private foundations. (1)
Except as otherwise determined by a court of competent
jurisdiction, a corporation that is a private foundation as
defined in section 509(a) of the Internal Revenue Code of
1986:

{a) shall distribute amounts for each taxable year at a
time and in a manner as not to subject the corporation to
tax under section 4942 of the Internal Revenue Code;

{b) may not engage in any act of self-dealing as
defined in section 4941(d) of the Internal Revenue Code;

(c) may not retain any excess business holdings as
defined in section 4943(c) of the Internal Revenue Code;

(d) may not make any taxable investments or
expenditures as provided in sections 4944 and 4945 of the
Internal Revenue Code; and

(e) may not make any taxable expenditures as defined in
section 4945(d) of the Internal Revenue Code.

{2) All references in this section to sections of the
Internal Revenue Code are to sections of the Internal
Revenue Code of 1986, as amended from time to time, or to
corresponding provisicons of subsequent internal revenue laws

of the United States.
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NEW SECTION. Section 18. Judicial relief. (1) If for
any reason it is impractical ar impossible for a corporation
to call or conduct a meeting of its members, delegates, or
directors or to otherwise obtain their consent, in the
manner prescribed by its articles, bylaws, or {sections 1
through 16B8], then upon petition of a director, officer,
delegate, member, or the attorney general, the state
district court for the judicial district in which the
registered office is located may order that a meeting be
called or that a written ballot or other form of obtaining
the vote of members, delegates, or directors be authorized,
in the manner the court finds fair and equitable under the
circumstances.

(2) In an order issued pursuant to this section, the
court shall provide for a method of natice reasonably
designed to give actual notice te all persons who would be
entitled to notice of a meeting held pursuant to the
articles, bylaws, and [sections 1 through 168), whether or
not the method results in actual notice to all persons
entitled to notice or conforms to the notice regquirements
that would otherwise apply. In a proceeding under this
section, the court may determine whe the members or
directors are.

{3y The order issued pursuant to this section may

dispense with any requirement relating to the holding of or
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voting at meetings or obtaining wvates, including any
requirement as to quorums or as to the number or percentage
of votes needed for approval, that would otherwise be
imposed by the articles, bylaws, or {sections 1 through
168].

(4) Whenever practical, an order issued pursuant to
this section must limit the subject matter of meetings or
other forms of consent authorized to approve items,
including amendments to the articles or bylaws, the
resolution of which will or may enable the corporation to
continue managing its affairs without further resort to this
section. However, an order under this secticn may also
authorize the obtaining of votes and approvals necessary for
dissolution, merger, or sale of assets.

(5) A meeting or other method of obtaining the vote of
members, delegates, or directors that is conducted pursuant
to an order issued under this section and that complies with
all the provisions of the order is for all purposes a valid
meeting or vote, and has the same force and effect as if it
complied with every requirement imposed by the articles,
bylaws, and [sections 1 through 1681].

NEW SECTiQN. Section 19. Attorney general. (1) Notice
must be given to the attcrney general of the commencement of
any proceeding that [sections 1 through 168] authorizes the

attorney general to bring but that has been commenced by
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ancther person.

{2) Whenever a provision of [sections 1 through 168]
requires that notice be given to the attorney general before
or after commencing a proceeding or permits the attorney
genaral to commence a proceeding if no proceeding has been
commenced, the attorney general may take appropriate action
including but not limited to seeking injunctive relief. If a
proceeding has been commenced by a person other than the
attorney general, the attorney general may intervene, as of
right, in the proceeding.

NEW SECTION. Saction 20. Rreligious corporations ——
constitutional protections. If the religious doctrine
governing the affairs of a religious corporation is
incongistent with the provisions of [sections 1 through 168}
on the same subject, the religious doctrine controls to the
extent required by the United States or the Montana
constitutions.

NEW SECTION. Section 21. Incorporators. One or more
persons may act as the incorporator or incorporators of a
corporation by delivering articles of incorporation to the
secretary of state for Eiling.

NEW SECTION. Section 22. Articles of incorporation,
{1) The articles of incorporation must set Forth:

{a) a corporate name for the corpcration that satisfies

the reguirements of [section 31];
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{b) a statement that:

{i} the corporation is a public benefit corporation;

(ii) the corporation is a mutual benefit corporation:; or

(iii) the corporation is a religious corporation:

(c) (i) the street address of the corporation’s initial
registered office and, if different, the mailing address;
and

{ii} the npame of its initial registered agent at that
office;

{d) the name and address of each incorporator:

(e) whether or not the corporation will have members;
and

(f) provisions consistent with law regarding the
distribution of assets on dissolution.

{2) The articles of incorporation may set forth:

{a) the purpose or purposes for which the corporation
is organized, which may be, either alone or in combination
with other purposes, the transaction of any lawful activity;

{by the names and addresses of the individuals who are
to serve as the initial directors;

({c) provisions consistent with law regarding:

{1) managing and regulating the affairs of the
corporation;

{ii) defining, limiting, and regulating the powers of

the corporation, its board of directors, its members, or any
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claas of members; and

(iii) the characteristics, qualifications, rights,
limitations, and obligations attaching to each or any class
of members;

{d) any provision that under [sections 1 through 168]
is required or permitted to be set forth in the bylaws; and

{(e) provisions eliminating or limiting the perscnal
liability of a directer to the corporation or members of the
corporation for monetary damages for breach of a director's
duties to the corporation and its members, provided that the
provision may not eliminate or 1limit the liability of a
director:

(i} for a breach of the director's duty of loyalty to
the corporation or its members;

(ii) for acts or omissions not in gocd faith or that
involve intenticnal misconduct or a knowing violation of
law;

(iii) for a transaction from which a director derived an
improper personal economic benefit; or

{iv) under [sections 92 through 94],

{3) A provision referred to in subsection (2){e) may
not eliminate or limit the liability of a director for any
act or omission occurring prior to the date when the
provision becomes effective.

(4) Each incorporater and director named in the

~25- HB 741

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0741/02

articles shall sign the articles.

(3} The articles of incorporation need not set forth
any of the corporate powers enumerated in [sections 1
through 1681].

NEW SECTION. Section 23. incorporation. (1) Unless a
delayed effective date is specified, the corporate existence
begins when the articles of incorporation are filed by the
secretary of state.

(2) The secretary of state's filing of the articles of
incorporation is conclusive proof that the incorporators
have satisfied all conditions precedent to incorporation
except in a proceeding by the state to cancel or revoke the
incorporation or involuntarily dissolve the corporation,

MEW SECTION. Section 24, Liability for
preincorporation transactions. A person who purports to act
as or on behalf of a corpecration but who knows that there
was no incorporation under {sections 1 through 168} is
jointly and severally liable for all 1liabilities created
while so acting.

NEW SECTION. Section 25. oOrganization of corporation.
(1} After incorporation:

{a) 1if initial directors are named in the articles of
incorporation, the initial directors shall hold an
organizational meeting, at the call of a majority of the

directors, to <complete the organization of the corporation
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by appointing officers, adopting bylaws, and carrying on any
other business brought before the meeting; or

(b)Y if initial directors are not named in the articles,
the incorporator or incorporators shall hold an
organizational meeting at the call of a majority of the
incorporators:

{i) to elect directors and complete the organization of
the corporation; or

{ii) to elect a board of directors who shall complete
the organization of the corporation.

{2) Action required cor permitted by [sections 1 through
168] to be taken by Iincorporators at an organizational
meeting may be taken without a meeting if the action taken
is evidenced by one or meore written consents describing the
action taken and signed by each incorporator.

{3) An organizational meeting may be held in the state
or out of the state in accordance with [section 85].

NEW SECTION. Section 26. Bylaws. (1) The incorporators
or board of directors of a corporation shall adopt bylaws
for the corporation.

{2) The bylaws may contain any provision for regulating
and managing the affairs of the corporation consistent with
law or the articles of incorporation.

NEW SECTION. Section 27. Emergency bylaws and powers.

{1) Unless the articles provide otherwise, the directors of
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a corporation may adopt, amend, ©Or repeal bylaws to be
effective only in an emergency as defined in subsection (4)}.
The emergency bylaws, which are subject to amendment or
repeal by the members, may provide special procedures
necessary for managing the corporation during the emergency,
inecluding:

{a} how to call a meeting of the board;

{b) gquorum requirements for the meeting; and

{¢) designation of additional or substitute directors.

(2) All provisions of the regular bylaws consistent
with the emergency bylaws remain in effect during the
emergency. The emergency bylaws are not in effect after the
emergency ends,

{3) Corporate action taken in good faith in acceordance
with the emergency bylaws:

(a) binds the corporation; and

(b) may not be used to impose liability on a corporate
director, officer, employee, or agent.

(4) Por purposes of this section, an emergency exists
if a quorum of the corporation's directors cannot readily be
assembled because of some catastrophic event.

NEW SECTION. Section 28. Purposes. (1) A corporation
incorporated under [sections 1 through 168)] has the purpose
of engaging in any 1lawful activity unless a more limited

purpose is set forth in the articles of incorporation.
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{2) A corporation engaging in an activity that 1is
subject to regulation under another statute of this state
may incorporate under [sections 1 through 168)] only if the
incorporation under [sections 1 through 168] is not
prohibited by the other statute, The corporation is subject

to all limitations of the other statute.

NEW SECTION. Section 29. General powers. (1) Unless
its articles of incorporation provide otherwise, a
corporation has perpetual duration and succession in its
corporate name and has the same powers as an individual to
do all things necessary or convenient to carry out its
affairs including, without limitation, power:

(a) to sue and be sued, complain, and defend in its
corporate name;

{(b) to have a corporate seal, which may be altered at
will, and to use it or a Ffacsimile of the seal by
impressing, affixing, or in any other manner reproducing it;

{c) to make and amend bylaws, consistent with its
articles of incorporation or with the laws of this state,
for regulating and managing the affairs of the corporation;

{d} to purchase, receive, lease, or otherwise acquire
and to own, hold, improve, use, and otherwise deal with real
or personal property or any legal or equitable interest in
property, wherever located;

{e} to sell, convey, mortgage, pledge, lease, exchange,
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and otherwise dispose of all or any part of its property;

(Y to purchase, receive, subscribe for, or otherwise
acquire any other entity; to own, hold, vote, use, sell,
mortgage, 1lend, pledge, or otherwise dispose of any other
entity; and to deal in and with shares or other interests in
or obligations of any other entity;

{g) to make contracts and guaranties; to incur
liabilities; to bhorrow money; to issue notes, bands, and
other obligations; and toc secure any of its obligations by
mortgage or pledge of any of its property, franchises, or
income;

{h} to lend money, invest and reinvest its funds, and
receive and hold real and personal property as security for
repayment, except as limited by [section 93};

(i) to be a promoter, partner, member, associate, ar
manager of any partnership, jeoint venture, trust, or other
entity:

{j) to conduct its activities, 1locate offices, and
exercise the powers granted by {sections 1 through 168] in
the state or out of the state;

(k) to elect or appoint directors, officers, employees,
and agents of the corporation; to define their duties; and
to fix their compensation;

{1}y to pay pensions and establish pension plans,

pension trusts, and other benefit and incentive plans for
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any or all of its current or former directors, officers,
employees, and agents;

(m)}) tc make donations consistent with law for the
public welfare or for charitable, religious, scientific, or
educational purposes and for other purposes that further the
corporate interest;

{n} to impose Adues, assessments, admission, and
transfer fees upon its members;

{0) to establish conditions for admission of members,
admit members, and issue memberships:

(p) to carry on a business; or

(q) to do all things necessary or convenient consistent
with law to further the activities and affairs of the
corporation.

[(2) A corporation may not have or issue shares of
stock.

NEW SECTION. Section 30. ultra vires. (1) Except as
provided in subsection (2), the wvalidity of corporate action
may not be challenged on the ground that the corporation
lacks or lacked power toc act.

(2) A corporation's power to act may be challenged in a
proceeding against the corporation to enjoin an act when a
third party has not acquired rights. The proceeding may be
brought by the attorney general, by a director, or by a

member or members in a derivative proceeding.
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(3) (a) A corporation's power to act may be challenged
in a proceeding against an incumbent or former director,
officer, employee, or agent of the corporation.

{b) The proceeding may be brought:

(i) by a director;

{ii) by the corporation, directly, derivatively, or
through a receiver, a trustee, or other legal
representative; or

(iii}) in the case of a public benefit corporation, by
the attorney general.

NEW SECTION, Section 31. corporate name, (1) A
carporate name may not contain language stating or implying
that the corporation is organized for a purpose other than
that permitted by ({section 28] and its articles of
incorporation,

{2} Except as authorized by subsections (3) and (4), a
corporate name must be distinguishable in the records of the
secretary of state from:

(ay the corporate name of a nonprofit or business
corporation incorporated or authorized to do business in
this state;

(b) a corporate name reserved or registered under
[sections 32 or 33) or Title 35, chapter 1:

{c) the fictitious name of a foreign business or

nonprofit corporation authorized to transact business in
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this state because its real name ig unavailable;

(d}y the corporate name of a domestic business or
nonprofit corporatien that has been dissclved, but only
distinguishable for a period of 120 days after the effective
date of the dissolution; or

(e} any assumed business name, 1limited partnership
name, trademark, or service mark registered or reserved with
the secretary of state.

(3) A corpeoration may apply to the secretary of state
for authorization to use a name that is not distinguishable
in the secretary of state's records from cne or more of the
names described in subsection (2). The secretary of state
shall authorize use of the name applied for if:

(a} the other corporation consents to the use in
writing and submits an undertaking in a Form satisfactory to
the secretary of state to change its name to a name that is
distinguishable in the records of the secretary of state
from the name of the applying corporation; or

{b) the applicant delivers to the secretary of state a
certified copy of a final judgment of a court of competent
jurisdiction establishing the applicant's right to use the
name applied for in this state.

(4) A corporation may use the name, including the
fictitious name, of ancother domestic or foreign business or

nonprofit corporation that is used in this state if the
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other corporation is incorporated or authorized to do
business in this state and the proposed user corporation:

(a) has merged with the other corporation:

(b)Y has been formed by reorganization of the other
corporation; or

{c) has acquired all or substantially all of the
assets, including the corporate name, of the other
corporation.

{5} {Sections 1 through 168] do not control the use of
fictitious names.

NEW SECTION. Section 32. Reserved name. (1) A person
may reserve the exclusive use of a2 corporate name, including
a fictitious name for a foreign corporation whose corporate
name is not available, by delivering an application to the
secretary of state for filing. Upon finding that the
corporate name applied for is available, the secretary of
state shall reserve the name for the applicant's exclusive
use for a nonrenewable 120-day period.

(2) The owner of a reserved corporate name may transfer
the reservation to another person by delivering to the
secretary of state a signed notice of the transfer that
states the name and address of the transferee.

NEW SECTICN. Section 33. Registered name of foreign
corporation. (1) A foreign corporation may register its

corporate name, Or its corperate name with any change
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required by [section 152], if the name is distinguishable in
the records of the secretary of atate from:

(a) the corporate name of a nonprofit or business
corporation incorporated or authorized to do business in
this state; and

{b) a corpaorate name reserved under [section 32], Title
3%, chapter 1, or registered under this section.

{2) A foreign corporation shall register its corpeorate
name, or its corporate name with any change required by
[section 152}, by delivering to the secretary of state, for
filing, an application:

{a) setting £forth 1its corporate name or its corporate
name with any change required by [section 152], the state or
counktry, the date of its incorporation, and a brief
description of the nature of the activities in which it is
engaged; and

{(b) accompanied by a certificate of existence, or a
similar document, Erom the state or country of
incorporation.

(3) The name is registered for the applicant's
exclusive use on the effective date of the applicatiocon.

(4) A foreign corporation whose registration is
effective may renew it for successive years by delivering to
the secretary of state, for filing, a renewal application

that complies with the requirements of subsection (2). The
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renewal application must be delivered between October 1 and
December 31 of the preceding year. The renewal application
renews the registration for the following calendar year.

(5) B foreign corporation whose registration is
effective may continue to qualify as a foreign corporation
under that name or consent in writing to the use of that
name by a corporation later incorporated under [sections 1
through 168] or by another foreign corporation later
authorized to transact business in this state. The
registration terminates when the foreign corporation is
incorporated as a domestic corporation or the foreign
corporation qualifies or consents to the qualification of
another foreign corporation under the registered name.

NEW SECTION. Section 34, Registered name and
registered agent. Each corporation shall continuocusly
maintain in this state:

(1) a registered office with the same address as that
of the registered agent; and

{2) a registered agent, who must be one of the
following:

{a} an individual who resides in this state and whose
office is identical to the registered office;

{b) a domestic business or nonprofit corporation whose
cffice is identical to the registered office; or

(c) a Eoreign Dbusiness or nonprofit corporation
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authorized to transact business in this state whose office
is identical to the registered office.

NEW SECTION. Section 35. change of registered office
or registered agent. (1) A corporation may change its
registered office or registered agent by delivering tc the
secretary of state, for filing, a statement of change that
sets forth:

{a) the name of the corporation;

(b) the street address of its current registered office
and, if different, the mailing address;

(c) if the current registered office is to be changed,
the street address of the new registered office, and, if
different, the mailing address;

{d) the name of its current registered agent;

{e) 1if the current registered agent is to be changed,
the name of the new registered agent and the new agent's
written consent to the appointment, either on the statement
or attached to it; and

(f) that after the change or changes are made, the
atreet addresses of its registered cffice and the office of
its registered agent will be identical.

(2) If the street address of a registered agent's
office is changed, the registered agent may change the
street address of the registered office of any corporation

for which the registered agent is the registered agent by
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notifying the corporation in writing of the change and by
signing, either manually or in facsimile, and delivering to
the secretary of state, for filing, a statement that
complies with the requirements of subsectien (1) and that
states that the corporation has been notified of the change.

NEW SECTION. Section 36. Resignation of registered
agent., {1) A registered agent may resign as registered agent
by signing and delivering to the secretary of state, for
filing, the original and ¢two copies of a statement of
resignation. The statement may include a statement that the
registered office is also discontinued.

{2) After filing the statement, the secretary of state
shall mail one copy to the registered office, if not
discontinued, and the other copy to the corporation at its
principal office as shown in the most recent annual report
filed pursuant to [section 168].

{3) The agency appointment is terminated, and the
registered office discontinued, if so provided, 31 days

after the date on which the statement was filed.

NEW SECTION. Section 37. Service of process on

corporation. (1) Service of process on a corporation must be
made upon the persons and in the manner provided by the
Montana Rules of Civil Procedure.

(2) The following are tc be considered trustees for the

corporation and its members, for the purpose of service or
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demand, on a corperation dissclved pursuant to [sections 14
through 571}:

{a) in the case of a dissolution, any one of those
persons designated as trustees for service of process
pursuant to a filing made with the secretary of state or, if
no filing 1is made, any one of the directors or officers of
the corpecration listed in the annual report most recently
filed with the secretary of state; or

(b) in the case of an involuntary dissolution ar
expiration of a corporation's term:

(i) any one of those persans designated as receiver by
a court of competent jurisdiction; or

{ii) any one of the 4gdirectors or officers o©of the
corporation listed in the annual report most recently filed
with the secretary of state.

NEW SECTION. Section 38, pemand on or notice to
corporation. (1) This section applies when a demand or
notice is required or permitted by law, but the demand or
notice is not required to be served in accordance with the
Montana Rules of Civil Procedure.

(2} A corporation's registered agent is the
corporation's agent for demand or notice required or
permitted by law.

(3) If a corperation has no registered agent or the

agent cannot with reasonable diligence be served, the demand
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may be made or the corporation may be notified by certified
mail, return receipt requested, addressed to the secretary
of the corporation at its principal cffice. The demand or
notice is perfected under this subsection at the wearliest
of :

{a) the date the corporation receives the mail;

(b} the date shown on the return receipt, if signed on
behalf of the corporation; or

{c) 5 days after its deposit in the United States mail
if it is mailed postpaid and correctly addressed.

NEW SECTION. Section 39. Admission. (1) The articles
or bylaws may establish criteria or procedures for admission
of members.

{2) A person may not be admitted as a member without
his consent.

NEW SECTION. Section 40. Consideration. Except  as
provided in its articles or bylaws, a corporation may admit
members for no consideration or for consideration determined
by the board.

NEW SECTION. Section 41. No requirement of members. A
corporation is not required to have members.

NEW SECTION. Section 42. Differences in rights and
obligations of members. All members have the same rights and
obligations with respect to voting, dissclution, redemption,

and transfer unless the articles or bylaws establish classes
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of membership with dJdifferent rights or obligations. All
mempers have the same rights and obligations with respect to
any other matters, except as set forth in or autherized by
the articles or bylaws.

NEW SECTION., Section 43. Transfers. (1) Except as set
forth in or authorized by the articles or bylaws, a member
of a mutual benefit corporation may not transfer a
membership or any right arising from a membership.

{(2) A member of a public benefit or religious
corporation may not transfer a membership or any right
arising Erom a membership.

(3) Wwhen transfer rights have been provided, a
restriction on them is not binding on a member holding a
membership issued prior to the adoption of the restriction
unless the restriction is approved by the members and the
affected member.

NEW SECTION. $Section 44. Member's liability to third
parties. A member of a corporation is not, as a member,
personally liable for the acts, debts, 1liabilities, or
obligations of the corperation.

NEW SECTION. Section 45. Member's 1liability for dues,
assessments, and fees. A member may become liable to the
corporation for dues, assessments, or fees. However, an
article or bylaw provision or a resolution adopted by the

board authorizing or imposing dues, assessments, or fees
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does not, of itself, create liability.

NEW SECTION. Section 46. Creditor's action aqainst
member. (1) A proceeding may not be brought by a creditor to
reach the liability, if any, of a member to the corporation
unless final 3judgment has been rendered in favor of the
creditor against the corperation and execution has been
returned unsatisfied in whole or in part or unless further
proceeding would be useless.

(2) A&ll creditors of the corporation, with or without
reducing their claims to judgment, may intervene in any
creditor's proceeding brought under subsection (1) to reach
and apply unpaid amounts due the corporation. Any or all
members who owe amounts to the corporation may be joined in
the proceeding.

NEW SECTION. Section 47. Resignation. (1) A member may
resign at any time,

(2) The resignation of a member does not relieve the
member from any obligations the member may have to the
corporation as a result of obligations incurred or

commitments made prior to resignaticon.

NEW SECTION. Section 48. Termination, expulsion, and
suspension. (1} A member of a public benefit corporation or
mutual benefit corporation may not be expelled or suspended
and membership in these corporations may not be terminated

or suspended except pursuant to a procedure that is fair and
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reasonable and is carried out in good faith.

{2} A procedure is fair and reasonable when either:

{a) the artricles or bylaws set forth a procedure that
provides:

(i) not less than 15 days' prior writtemr notice of the
expulsion, suspension, or termination and the reasons for
it; and

(ii) an opportunity for the member to be heard, oralily
or in writing, not 1less than 5 days before the effective
date of the expulsion, suspension, or termination by a
person or persons authorized to decide that the proposed
expulsicn, termination, or suspension not take place; or

{b) it takes into consideration all relevant facts and
circumstances.

{3} A written notice given by mail must be given by
first-class or certified mail sent to the last address of
the member shown on the corporation's records.

(4} A proceeding that ; challenges an expulsion,
suspension, or termination, including a proceeding in which
defective notice is alleged, must be commenced within 1 year
after the effective date of the expulsion, suspension, or
termination.

{5} A member who has been expelled or suspended may be
liable to the corporation for dues, assessments, or fees as

a result of obligations incurred or commitments made prior
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to the expulsion or suspension.

NEW SECTION. Section 49. Purchase of memberships. (1)
& public benefit corporation or religious <corporation may
not purchase any of its memberships or any right arising
from membership.

(2) A mutual benefit corporation may purchase the
membership of a member who resigns or whose membership is
terminated for the amount and pursuant to the conditions set
forth in or authorized by its articles or bylaws. R payment
may not be made in violatien of [sections 132 and 133].

NEW SECTION. Section 50. standing. (1) For purposes of
[sections S0 through 56], "derivative proceeding"” means a
civil suit in the right of a domestic corporation or, to the
extent provided in [section 56], in the right of a foreign
corporation.

{2) A derivative proceeding may be commenced or
maintained by a complainant who is:

(a) a director at the time of the bringing of the
proceeding; or

{b) a member or members having 5% or more of the voting
power or by 50 members, whichever is less. Each member must
be a member at the time of the proceeding, including the
time of the complained act or omission.

NEW SECTION. Section 51. pemand. A complainant may not

commence a derivative proceeding until:
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(1) a written demand has been made upon the corporation
to take suitable action:

{2) 90 days have expired from the date the demand was
made, wunless the complainant has earlier been notified that
the demand has been rejected by the corporation or unless
irreparable injury to the corporation would result by
waiting for the expiration of the 90-day period; and

(3) the complainant has notified the attorney general
prior to commencing a proceeding if the proceeding involves
a public benefit corporation or assets held in charitable
trust by a mutual benefit corporation. Notification of the
attorney general must be made by mailing the attorney
general a copy of the complaint.

NEW SECTION. Section B2. stay of proceedings. If the
corporation commences an inquiry into the allegations made
in the demand or complaint, the court may stay any
derivative proceeding for any period the court considers
appropriate,

NEW SECTION. Section 53. bpismissal. (1) The court
shall dismiss a derivative proceeding on motion by the
corporation if one of the groups specified in subsections
{2) or (6) has determined in good faith, after conducting a
reasonable ingquiry upon which 1its concliusions are based,
that the maintenance of the derivative proceeding is not in

the best interests of the corporation.
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{2) Unless a panel is appointed pursuant to subsection
(6}, the determination in subsection (1) must be made by:

{a} a majority vote of independent directors present at
a meeting of the board of directors if independent directors
constitute a quorum; or

{b) a majority vote of a committee consisting of two or
more independent directors appointed by majority vote of
independent directors present at a meeting of the board of
directors., whether or not the independent directors
constitute a quorum,

(3) None of the following may by itself cause a
director to be considered not independent for purposes of
this section:

ta) the nomination or election of the director by
persons who are defendants in the derivative proceeding or
against whom action is demanded;

(b) the naming of the director as a defendant in the
derivative proceeding or as a defendant against whom action
is demanded; or

(c) the approval by the director of the act being
challenged in the derivative proceeding or demand if the act
did not result in personal benefit to the director.

{4) 1f a derivative proceeding is commenced after a
determination has been made rejecting a demand by a

complainant, the complaint must allege with particularity
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facts establishing either that a majority of the board of
directors did not consist of independent directors at the
time the determination was made or, that the requirements of
subsection (1) have not been met.

(5) If a majority of the board of directors does not
consist of independent directors at the time the
determination is made, the corporation has the burden of
proving that the requirements of subsection (1) have been
met, If a majority of the board of directors consists of
independent directors at the time the determination is made,
the complainant has the burden of proving that the
requirements of subsection (1) have not been met,.

(6) Upon motion by the corporation, the court may
appeoint a panel of one or more independent persons to make a
determination of whether the maintenance of the derivative
proceeding is in the best interests of the corporation. In
this case, the plaintiff has the burden of proving that the
requirements of subsection (1) have not been met.

NEW SECTION. Section 54, bpiscontinuance or settlement
-- notice. A derivative proceeding may not be discontinued
or settled without the court's approval. If the court
determines that a proposed discontinuance or settlement will
substantially affect the interests of the corporation's
members or a class of members, the court shail direct that

notice be given to the members affected.

-47- HB 741

10
11
12
13
14
15
ié
17
is
19
20
21
22
23
24

25

HB 0741/02

NEW SECTION. Section BS. Ppayment of expenses. Oon
termination of the derivative proceeding, the court may
order:

(1) the corporation to pay the complainant's reasonable
expenses, including attorney fees, incurred in the
proceeding if it finds that the proceeding has resulted in a
substantial benefit to the corporation; or

{2) the complainant to pay any defendant's reascnable
expenses, including attorney fees, incurred in defending the
proceeding if it finds that the proceeding was commenced or
maintained without reasonable cause or for an improper
purpose.

NEW SECTION. Section 568. appiicability to foreign
corporations. In a derivative proceeding in the right of a
Foreign corporation, the matter covered by [sections 50
through 56] is governed by the laws of the jurisdiction of
incorporation of the foreign corporation, except for
[sections 52, 54, and 55].

NEW SECTION., Section 57. bDelegates. (1) A corporation
may provide in its articles or bylaws for delegates who have
some or all of the authority of members.

(2) The articles or bylaws may set forth provisions
relating to:

(a) the characteristics, gualifications, rights,

limitations, and obligations of delegates including their
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selection and removal;

{b) calling, noticing, holding, and conducting meetings
of delegates; and

{c} ecarrying on corperate activities during and between
meetings of delegates.

NEW SECTION. Section 58. Annual and regular meetings.
(1) A corporation with members shall hold a membership
meeting annually at a time stated in or fixed in accordance
with the bylaws.

{2) A corporation with members may hold regular
membership meetings at the times stated in or fixed in
accordance with the bylaws.

(1) Annual and regular membership meetings may be held
in the state or cut of the state, at the place stated in or
fixed in accordance with the bylaws. If a place is not
stated in or fixed in accordance with the bylaws, annual and
reqular meetings must be held at the corporation's principal
office.

(4) At the annual meeting:

{a) the president and chief financial officer shall
report on the activities and financial condition of the
corporation; and

(b) the members shall consider and act upon other
matters that are raised consistent with the notice and

voting requirements of [secticons 62 and 63(2})].
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{5) At regular meetings, the members shall consider and
act upon matters raised consistent with the notice and
voting requirements of [sections 62 and 69(2)1}.

(6) The failure to hold an annual or regular meeting at
a time stated in or fixed in accordance with a corporation's
bylaws does not affect the validity of any corporate action.

(7) If the corporaticn has 50 or fewer members and if
permitted by the bylaws, members may participate in a
meeting of the members by means of a conference telephone
call or similar communication equipment through which all
persons participating in the meeting can hear each other at
the same time. Participation in this manner constitutes

presence in person at a meeting.

NEW SECTION. Section 59. special meeting. (1) A
corporation with members shall hold a special meeting of
members:

{a) on the call of its board or of the person
authorized to do so by the articles or bylaws; or

{b} except as provided in the articles or bylaws of a
religious corporation, if the holders of at least 5% of the
voting power of any corporation sign, date, and deliver to
any corporate officer one or more written demands for the
meeting that describe the purpose or purposes for which it

is to be held.

[2) For purposes of determining whether the 5%
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requirement of subsection (1) has been met, the record date
is at the close of business on the 30th day before delivery
of the demand or demands for a special meeting to any
corporate officer.

(3} If a notice for a special meeting demanded under
subsection (l)(b) is not given pursuant to [section &2}
within 30 days after the date the written demand is
delivered to a corporate officer, regardless of the
requirements of subsection (4), a person signing the demand
or demands may set the time and place of the meeting and
give notice pursuant to {section 62].

(4} Special meetings of members may be held in the
state or out of the state, at the place stated in or fixed
in accordance with the bylaws., If a place is not stated or
fixed in accordance with the bylaws, special meetings must
be held at the corporation's principal office.

{5) Only those matters that are within the purpose or
purposes described in the meeting notice required by
[section 62) may be conducted at a special meeting of

members.

NEW SECTION. Section 60. Court-crdered meeting. (1)
The district court for the judicial district of the county
where a corporation’s principal office is located, or, if
the principal office is not located in this state, where its

registered office is located may summarily order a meeting
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to be held:

{a) on application of a member or other person entitled
to participate in an annual or regular meeting and, in the
case of a public benefit corporation, the attorney general,
if an annual meeting was not held within the earlier of &
months after the end of the corporation's fiscal year or 15
months after its last annual meeting;

{b} on application of a member or other person entitled
to participate in a reqular meeting and, in the case of a
public benefit corporation, the attorney general, if a
regqular meeting is not held within 40 days after the date it
way required to be held; or

{c} on application of a member who signed a demand for
a special meeting wvalid under (section 58], a person
entitled to call a special meeting and, in the case of a
public benefit corporation, the attorney general, if:

(i) notice of the special meeting was not given within
30 days after the date the demand was delivered to a
corporate officer; or

(ii) the special meeting was not held in accordance with
the notice.

(2} The court may £fix the time and place of the
meeting, specify a record date for determining members
entitled to notice of and to vote at the meeting, prescribe

the form and content of the meeting notice, £ix the quorum
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. Tequired for specific matters to be considered at the

meeting or direct that the votes represented at the meeting
constitute a quorum for action on those matters, and enter
other orders necessary to accomplish the purpose or purposes
of the meeting.

{3} If the court orders a meeting, it may alsc order
the corporation to pay the member's costs, including
reasonable attorney fees, incurred to cobtain the order.

NEW SECTION. Section 61. Action by written consent.
(1) Unless limited or prohibited by the articles or bylaws,
action required or permitted by {sections 1 through 168) to
be approved by the members may be approved without a meeting
of members if the action is approved by members holding at
least B0% of the voting power. The action must be evidenced
by one or more written consents that describe the action
taken, be signed by those members representing at least 80%
of the voting power, and be delivered to the corporaticn for
inclusion in the minutes or £filing with the corporate
records.

{2) If not otherwise determined under [sections 60 or
64], the record date for determining members entitled to
take action without a meeting is the date the first member
signs the consent under subsection (1}).

(3} A consent signed under this section has the effect

of a meeting vote and may be described as a vote in any
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document filed with the secretary of state.

(4) Written notice of member approval pursuant to this
section must be given to all members who have not signed the
written consent. 1If written notice is required, member
approval pursuant to this section is effective 10 days after
written notice is given.

NEW SECTION. Section 62. nNotice of meeting. (1) A
corporation shall give notice consistent with its bylaws of
meetings of members in a fair and reascnable manner.

(2) Any notice that conforms to the requirements of
subsection (3) is fair and reasonable, but other means of
giving notice may also be fair and reasonable when all the
circumstances are considered. However, notice of matters
referred to in subsection (3)(b) must be given as specified
in subsection (31).

(3) MNotice is fair and reasonable if:

{(a) the corporation notifies its members of the place,
date, and time of each annual, reqular, and special meeting
of members not less than 10 days before the meeting date or,
if notice is mailed by certified mail, not less than 30 or
more than 60 days before the meeting date:

(b} notice of an annual or regular meeting includes a
description of any matter or matters that must be approved
by the members under [sections 92, 107, 112, 119, 126, 131,
134, or 135]; and
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(¢) notice of a special meeting includes a description
of the matter or matters for which the meeting is called.

{4) Unless the bylaws reguire otherwise, if an annual,
regular, or special meeting of members is adjourned to a
different date, time, or place, notice need not be given of
the new date, time, or place, if the new date, time, or
place is anncunced at the meeting before adjournment. If a
new record date for the adjourned meeting is or must be
fixed under [section 64], notice of the adjourned meeting
must be given under this section to the members of record as
of the new record date.

{5) When giving notice of an annual, regular, or
special meeting of members, a corporation shall give notice
of a matter a member intends to raise at the meeting if:

{a) requested in writing to do so by a person entitled
to call a special meeting; and

(b} the request is received by the secretary or
president of the corporation at least 10 days before the
corporation gives notice of the meeting.

REW SECTION. Section 63. wWaiver of notice. (1) A
member may waive a notice required by [sections 1 through
168], the articles, or bylaws before or after the date and
time stated in the notice. The waiver must be in writing, be
signed by the member entitled to the notice, and be

delivered to the corporation for inclusion in the minutes or
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filing with the corporate records.

{2) A member's attendance at a meeting:

{a) waives objection to lack of notice or defective
notice of the meeting unless the member, at the beginning of
the meeting, objects to holding the meeting or transacting
business at the meeting; and

{b} waives objection to c¢onsideration of a particular
matter at the meeting that is not within the purpose or
purposes described in the meeting notice unless the member
objects to considering the matter when it is presented.

NEW SECTION. Section 64. Record date -- determining
membera entitled to notice and vote. (1) The bylaws of a
corporation may fix or provide the manner of fixing a date
as the record date for determining the members entitled to
notice of a members' meeting. If the bylaws do not €£ix or
provide for fixing a record date, the board may £ix a future
date as the record date. If a record date is not fixed,
members are entitled to notice ¢f the meeting:

(a) at the close of business on the business day
preceding the day on which notice is given; or

(b)) if notice is waived, at the close of business on
the business day preceding the day on which the meeting is
held.

{2) The bylaws of a corporation may fix or provide the

manner of fixing a date as the record date for determining
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the members entitled to vote at a members' meeting. If the
bylaws do not fix or provide for fixing a record date, the
hoard may fix a future date as the record date. If a record
date is not fixed, members on the date of the meeting who
are otherwise eligible to vote are entitled to vote at the
meeting.

{3} The bylaws may fix or provide the manner for
determining a date as the record date for the purpose of
determining the members entitled to exercise any rights in
respect of any other lawful action. If the bylaws do not fix
or provide for fixing a record date, the board may fix in
advance the record date. If a record date is not fixed,
members are entitled to exercise the rights at the close of
business on the day on which the board adopts the resolution
relating to it or 60 days prior to the date of other action,
whichever is later.

{4} A record date Eixed under this section may not be
more than 70 days before the meeting or action requiring a
determination of members occurs.

{(S) A determination of members entitled to notice of or
to vote at a membership meeting is effective for any
adjournment of the meeting unless the board fixes a new date
for determining the right to notice or the right to vote,
which it must do if the meeting is adjourned te a date more

than 70 days after the record date for determining members
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entitled to notice of the original meeting.

{6) If a court orders a meeting adjourned to a date
more +than 120 days after the date fixed for the original
meeting, it may provide that the original record date for
notice or voting continues in effect or it may fix a new
record date for notice or voting.

NEW SECTION. Section 65. Action by written ballot. (1)
Unless prohibited or limited by the articles or bylaws, any
action that may be taken at any annual, regular, or special
meeting of members may be taken without a meeting if the
corporation delivers a written ballot to every member
entitled to vote on the matter.

(2) A written ballot must:

{a) set forth each proposed action; and

{b) provide an opportunity to vote for or against each
proposed action,

(3) Approval by written ballot pursuant to this section
is valid only when:

{a) the number of votes cast by ballot equals or
exceeds the guorum required to be present at a meeting
authorizing the action; and

(b) the number of approvals equals or exceeds the
number of votes that would be regquired to approve the matter
at a meeting at which the total number of votes cast was the

same as the number of votes cast by ballot.

~58- HB 741



o

[- TS -

10
11
12
13
14
15
16
17
18
19
20
21
22
21
24
25

HB 0741/02

{4) All solicitations for votes by written ballat must:

{a} indicate the number of responses needed to meet the
quorum requirements:

{b} state the percentage of approvals necessary to
approve each matter other than election of directors; and

(c) specify the time by which a ballet must be received
by the corporaticon in order to be counted.

{5) Except as otherwise provided 1in the articles or
bylaws, a written ballot may not be revoked.

NEW _SECTION. Section 66. Members' 1list for meeting.
(1) After fixing a record date for a notice of a meeting, a
corporation shall prepare an alphabetical list of the names
of all its members who are entitled to notice of the
meeting. The list must show the address and number of votes
each member is entitled to vote at the meeting. The
corporation shall prepare, on & current basis through the
time of the membership meeting, a list of members, if any,
who are entitled to vote at the meeting but not entitled te
notice of the meeting. This list must be prepared on the
same basis and be part of the list of members.

(2) The list of members must be available:

(a) for inspection by any member for the purpose of
communication with other members concerning the meeting,
beginning 2 business days after notice is given of the

meeting for which the list was prepared and continuing
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through the meeting; and

(b) at the corporation's principal office or at a
reasonable place identified in the meeting notice in the
city where the meeting will be held. A member, a member's
agent, or a member's attorney is entitled, on written
demand, to inspect and, subject to the limitations of
[sections 162(3) and 165] to copy the list, at a reasonable
time and at the member‘'s expense, during the period it is
available for inspection.

{3) The corporation shall make the 1list of members
available at the meeting, and any member, a member's agent,
or a member's attorney is entitled to inspect the 1list at
any time during the meeting or any adjournment.

(4) If the corporation refuses to allow a member, a
member's agent, Or a member's attorney to inspect the list
of members before or at the meeting or to copy the list as
permitted by subsection (2), the district court f£for the
judicial district of the county where a corporation’s
principal office or, if the principal office is not located
in this state, where its registered office is located, on
application of the member, may summarily order the
inspection or copying at the corporation's expense, may
postpone the meeting for which the list was prepared until
the inspection or copying is complete, and may order the

corporation to pay the member's costs, including reasonable
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attorney fees, incurred to obtain the order.

(5) Unless a written demand to 1inspect and copy a
membership 1list has been made under subsection (2) prior to
the membership meeting and a corporation improperly refuses
to comply with the demand, refusal or failure to comply with
this section does not affect the validity of action taken at
the meeting.

(6) The articles or bylaws of a religious corporation
may limit or abolish the rights of a member under this
section to inspect and copy any corporate record.

NEW SECTION. Section 67. voting entitlement generally.
(1) Unless the articles or bylaws provide otherwise, each
member is entitled to one vote on each matter voted on by
the members.

(2) Unless the articles or bylaws provide otherwise, if
a membership stands of record in the names of two or more
persons, their acts with respect to voting have the
following effect:

(a) if only one votes, the act binds all; and

{by if more than one votes, the vote is divided on a
pro rata basis.

NEW SECTION. Section 68. Quorum requirements. (1)
Unless [sections 1 through 168], the articles, or bylaws
provide for a higher or lower guorum, 10% of the votes

entitled to be cast on a matter must be trepresented at a
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meeting of members to constitute a quorum on that matter.

{2) A bylaw amendment to decrease the guorum for any
member action may be approved by the members or, unless
prohibited by the bylaws, by the board.

(3) A bylaw amendment to increase the gquorum required
for any member action must be approved by the members.

(4) Unless one-third or more of the voting power is
present in perscon or by proxy, the only matters that may be
voted upon at an annual or regqgular meeting of members are
those matters that are described in the meeting notice.

NEW SECTION. Section 69. voting requirements. (1)
Unless (sections 1 through 168}, the articles, or bylaws
require a greater vote or voting by class, if a gquorum is
present, the affirmative vote of the votes represented and
voting, if they are a majority of the required quorum, is
the act of the members.

(2) A bylaw amendment to increase or decrease the vote
required for any member action must be approved by the
members.

NEW SECTION. Section 70. Pproxies. (1) Unless the

articles or bylaws prohibit or limit proxy voting, a member
may appoint a proxy to vote or otherwise act for the member
by signing an appointment form, either personally or by an

attorney—-in-fact.

{2) An appointment of a proxy is effective when
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received by the secretary or other o¢fficer or agent
authorized to tabulate votes. An appointment is valid for 11
months unless a different period is expressly provided in
the appointment form. However, a proxy is not valid for more
than 3 yvears from its date of execution.

{3) An appointment c¢f a proxy 1is revocable by the
nember,

(4) The death or incapacity of the member appointing a
proxy does not affect the right of the corporation to accept
the proxy's authority unless notice of the death or
incapacity is received by the secretary or other officer or
agent authorized to tabulate votes before the proxy
exercises authority under the appointment.

{5} Appcointment of a proxy is revoked by the person
appointing the proxy:

{a) attending any meeting and voting in person; or

{b) signing and delivering to the secretary or other
officer or agent authorized to tabulate proxy votes either a
writing stating that the appointment of the proxy is revoked
or a subsequent appointment form.

(6) Subject to [section 73] and any express limitation
on the proxy's authority appearing on the face of the
appointment form, a corporation is entitled teo accept the
proxy’'s vote or other action as that of the member who made

the appointment.
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NEW SECTION, Section 71. Cumulative voting for
directors -- exception. (1) If the articles or bylaws

provide for cumulative voting by members, members may so
vote by multiplying the number of votes the members are
entitled t¢ cast by the number of directors for whom they
are entitled ta vote and casting the product for a single
candidate or distributing the preduct among two or more
candidates,

(2) Cumulative voting is not authorized at a particular
meeting unless:

{a) the meeting notice or statement accompanying the
notice states that cumulative voting will take place; or

{b) a member gives notice during the meeting and before
the vote is taken of the member's intent to cumulate votes.
If one member gives Lthis notice, all other menmbers
participating in the election are entitled to cumulate their
votes without giving further notice.

(3) A director elected by cumulative voting may be
removed by the members without cause if the requirements of
[section 80] are met unless the votes cast againsat removal
or not consenting in writing to removal would be sufficient
to elect the director if voted cumulatively at an election
at which the same total number of votes were cast or, if the
action is taken by written ballot, all memberships entitled

to vote were voted, and if the entire number of directors
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authorized at the time of the director's most recent
election were then being elected.

{4) Members may not cumulatively vote if the directors
and members are identical.

NEW SECTION. Section 72. oOther methods of electing
directors. A corporation may provide in 1its articles or
bylaws for election of directors by members or delegates:

{1) on the basis of chapter or other organizational
unit;

{2} by region or other gecgraphic unit;

(3) by preferential voting; or

{4) by any other reascnable method.

NEW SECTION. Section 73. Corporation's acceptance of
votes. (1) If the name signed on a vote, consent, waiver, or
proxy appointment correspends to the name of a member, the
corporation, if acting in good faith, is entitled to accept
the vote, consent, waiver, or proxy appointment and give it
effect as the act of the member.

(2) If the name signed on a vote, consent, waiver, or
proxy appeintment does not correspend to the record name of
a member, the corporation, if acting in good faith, is
nevertheless entitled to accept the vote, consent, waiver,
or proxy appointment and give it effect as the act of the
member if:

{a} the member is an entity and the name signed
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purports to be that of an attorney-in-fact of the member
and, if the corporation requests, evidence acceptable to the
corporation of the signatory's authority to sign for the
member has been presented with respect to the vote, consent,
waiver, or proxy appointment:

{(b) the name signed purports to be that of an
attorney-in-fact of the member and, if the corporation
requests, evidence acceptable to the corporation of the
signatory's authority to sign for the member has been
presented with respect to the vote, consent, waiver, or
proxy appointment:

(c} two or more persons hold the membership as
cotenants or fiduciaries and:

(1) the name signed purports to be the name of at least
one of the coholders; and

{ii) the person signing appears toc be acting on behalf
of all the coholders; or

{d) in the case of a mutual benefit corpcration:

{i) the name signed purports to be that of an

administrator, executor, conservator

guardian, or
representing the member and, if the corporation reguests,
evidence of fiduciary status acceptable te the corporaticn
has been presented with respect to the vote, consent,

waiver, or proxy appointment; or

(ii) the name signed purports to be that of a receiver
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ar trustee in bankruptcy of the member and, if the
corporation requests, evidence of this status acceptable to
the corporation has been presented with respect to the vote,
consent, waiver, or proxy appeintment.

(3) The corporation is entitled to reject a vote,
consent, waiver, or proxy appointment if the secretary or
other officer or agent authorized to tabulate votes, acting
in good faith, has reasonable basis for docubt about the
validity of the signature on it or about the signatory's
authority te sign for the member.

(4) The corporation and its officer or agent who
accepts or rejects a vote, consent, waiver, or proxy
appointment in good faith and in accordance with the
standards of this section are not liable in damages to the
member for the consequences of the acceptance or rejection.

{5} Corporate action based on the acceptance or
rejection of a vote, consent, waiver, or proxy appointment
under this section is valid unless a court of competent
jurisdiction determines otherwise.

NEW SECTION. Section 74, VDting_aéreenents. (1) Two or
more ménbers may provide for the manner in which thef will
vote by signing an agreement for that purpose. Voting
agreements may be valid for a period of up to 10 years. For
public benefit corporations, voting agreements must have a

reasonable purpose consistent with the corporation’'s public
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or charitable purposes.

(2) A voting agreement created under this section is
specifically enforceable.

NEW SECTION. Section 75. Requirement for and duties of
board. {1) Each corporation must have a board of directors.

{2) Except as provided in [sections 1 through 168] or
subsection (3), all corporate powers are exercised by or
under the authority of the board, and the affairs of the
corporation managed under the direction of its board.

(3) The articles may authorize a person or persons to
exercise some or all of the powers that would otherwise be
exercised by a board. To the extent authorized, a person
authorized under this subsection has the duties and
responsibilities of the directors and the directors must be
relieved from the duties and responsibilities to that
extent.

NEW SECTION. Section 76. Qualifications and numbers of
directors, (1) All directors must be individuals. The
articles or bylaws may prescribe other qualifications for
directors.

(2) A Dboard of directors must consist of three or more
individuals, with the number specified in or fixed in
accordance with the articles or bylaws.

{3) The number of directors may be increased or

decreased, but to not fewer than three, from time to time by
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amendment to or in the manner prescribed in the articles or
bylaws.

NEW SECTION. Section 77. Electicn, designation and
appointment of directors. (1) If the corporation has
members, all the directors except the initial directors must
be elected at the first annual meeting of members and at
each annual meeting thereafter unless the articles or bylaws
provide some other time or methed of election or provide
that gsome of the directors are appointed by some other
person or are designated.

(2) If the corporation does not have members, all the
directors except the initial directors must be elected,
appointed, or designated as provided in the articles or
bylaws. If a method of designation or appointment is not set
forth in the articles or bylaws, the directors, other than
the initial directors, must be elected by the board.

NEW SECTION. Section 78. Terms of directors generally
—- staggered terms. (1) The articles or bylaws must specify
the terms of directors. Except for designated or appointed
directors, the terms of directors may not exceed 5 years. In
the absence cf any term specified in the articles or bylaws,
the term of each director is 1 year. Directors may be
elected for successive terms,

(2) A decrease in the number of directers or term of

cffice does not shorten an incumbent director's term.
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(3) Except as provided in the articles or bylaws:

{a}) the term of a director filling a wvacancy in the
office of a director elected by members expires at the next
election of directors by membhers; and

(b} the term of a director filling any other vacancy
expires at the end of the unexpired term that the director
is filling.

(4) Despite the expiration of a director's term, the
director continues to serve until the director's successor
is elected, designated, or appointed and qualifies or until
there is a decrease in the number of directors.

(%) The articles or bylaws may provide for staggering
the terms of directors by dividing the total number of
directors into groups. The terms of office of the groups

need not be uniform.

NEW SECTION. Section 79. Resignation of directors. (1)
A director may resign at any time by delivering written
notice to the board of directors, its presiding officer, the
president, or the secretary.

(2) A resignation is effective when the notice is
effective unless the notice specifies a later effective
datre. If a resignation is made effective at a later date,
the board may fill the pending vacancy before the effective
date if the board provides that the successotr does not take

office until the effective date.
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NEW SECTION. Section 80. Removal of directors elected
by members or directors. (1) The members may remove one or
more directors elected by them without cause.

{2) If a director is elected by a class, chapter, or
other organizational unit or by region or other geographic
greuping, the director may be removed only by the members of
that class, chapter, unit, or grouping.

(3) Except as provided in subsection (9), a director
may be removed under subsection (1) or (2) only if the
number of votes cast to remove the director would be
sufficient to elect the director at a meeting to elect
directors.

{(4) If cumulative voting is authorized, a director may
not be removed:

(a) if the number of votes sufficient to elect the
director under cumulative wveoting is voted against the
director’s removal; or

{(b) if the director was elected by a class, chapter,
unit, or grouping of members and the number of votes of that
class, chapter, unit, or grouping of members sufficient to
elect the director under cumulative voting is voted against
the director's removal.

(5) A director elected by members may be removed by the
members only at a meeting called for the purpose of removing

the director. The meeting notice must state that the purpose
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or one of the purposes of the meeting is removal of the
director.

(6) In computing whether a director is protected from
removal under subsections (2) through (4), it should be
assumed that the votes against removal are cast in an
election £for the number of directors of the class to which
the director to be removed belonged on the date of that
director’'s election.

(7) An entire board of directors may be removed under
subsections (1} through (5).

(8} A director elected by the board may be removed
without cause by the vote of two-thirds of the directors
then in office or by a greater number as is set forth in the
articles or bylaws. However, a director elected by the board
to £ill the vacancy of a director elected by the members may
be removed without cause by the members, but not the board.

(9) 1If, at the beginning of a director's term on the
board, the articles or bylaws provide that the director may
be remcved for missing a specified number of board meetings,
the board may remove the director for failing tec attend the
specified number of meetings. The director may be removed
only if a majority of the directors then in office vote for

the removal.

{10) The articles or bylaws of a religious corporation
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(a) limit the application of this section; and

{(b) set forth the vote and procedures by which the
board or any person may remove with or without cause a
director elected by the members of the board.

NEW SECTION., Section 81. Removal of designated or
appointed directors. (1) A designated director may be
removed by an amendment to the articles or bylaws deleting
or changing the designation.

(2) Except as otherwise provided in the articles or
bylaws, an appointed director may be removed without cause
by the person appointing the director. The person removing
the director shall do so by giving written notice of the
removal to the director and either the presiding officer of
the board or the corporation's president or secretary. The
removal of an appointed director is effective when the
notice is effective unless the notice specifies a future
effective date.

NEW SECTION. Section 82. Removal of directors by
judicial proceeding. (1) The district court for the judicial
district of the county where a corporation's principal
office is located or, if the principal office is not located
in the state, the county where its registered office is
located may remove any director of the corporation from
office in a proceeding commenced by the corporation, by its

members holding at least 10% of the voting power of any
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class, or by the attorney general in the case of a public
benefit corporation, if the court finds that:

{a) {i) the director engaged in fraudulent or dishonest
conduct or in gross abuse of authority or discretion, with
respect to the corporation; or

(ii) a final judgment has been entered finding that the
director has violated a duty set Fforth in ({sections 91
through 94j; and

(b} removal is in the best interest of the corporation.

{2) The court that removes a director may bar the
director from serving on the board for a period prescribed
by the court.

{3) 1f members or the attorney general commence a
proceeding under subsection (1), the corporation must be
made a party defendant.

(4) If a public benefit corporation or its members
commence a proceeding under subsection (1), they shall give
the attorney general written notice of the proceeding,

(5) The articles or bylaws of a religious corporation

may limit or prohibit the application of this section.

NEW SECTION. Section 83. vacancy on board. (1) Unless
the articles or bylaws provide otherwise and except as
provided in subsections (2} and (3}, if a vacancy occurs oan
a board of directors, including a vacancy resulting from an

increase in the number of directors:
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(a) (i) the members, if any, may fill the vacancy; or

(ii) if the vacant office was held by a director elected
by a class, chapter, organizational unit or by region or
other geographic grouping, only members of the class,
chapter, unit, or grouping are entitled to vote to fill the
vacancy if it is filled by the members;

(b} the board of directors may £ill the vacancy; or

{c) 1if the directors remaining in office constitute
fewer than a quorum of the board, they may fill the vacancy
by the affirmative vote of a majority of all the directors
remaining in office.

{2) Unless the articles or bylaws provide otherwise, if
a vacant office was held by an appointed director, only the
person who appointed the director may fill the vacancy.-

(3) If a vacant office was held by a designated
director, the vacancy must be filled as provided in the
articles or bylaws. In the absence of an applicable article
or bylaw provision, the vacancy may not be filled by the
board.

{4) A vacancy that will occur at a specific later date,
by reason of a resignation effective at a later date under
{section 79(2)] or otherwise, may be filled before the
vacancy occurs. However, the new director may not take

office until the vacancy occurs.

NEW SECTION. Section B4. compensation of directors.
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Unless the articles or bylaws provide otherwise, the board
of directors may fix the compensation of directors.

NEW SECTION. Section B5. Regular and special meetings.
(1) If the time and place of a directors' meeting is fixed
by the bylaws or the board, the meeting is a regular
meeting. All other meetings are special meetings.

(2) A board of directors may hold regular or special
meetings in the state or out of the state.

{3) Unless the articles or bylaws provide otherwise, a
board may permit any or all directors to participate in a
regular or special meeting by or to conduct the meeting
through the use of any means of communication by which all
directors participating may simultanecusly hear each cother
during the meeting. A director participating in a meeting by
this means is considered to be present in person at the
meeting.

NEW SECTION. Section 86. Action without meeting. (1)
Unless the articles or bylaws provide otherwise, action
required or permitted by [sections 1 through 168] to be
taken at a board cof directors' meeting may be taken without
a meeting if the action is taken by all members of the
board. The action must be evidenced by one or more written
consents describing the action taken, be signed by each
director, and be included in the minutes £filed with the

corporate records reflecting the action taken.
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(2) Action taken under this section is effective when
the last director signs the consent unless the consent
specifies a different effective date.

{3) A consent signed under this section has the effect
of a meeting vote and may be described as a wvote in any
document .

NEW SECTION. Section 87. call and notice of meetings.
(1) Unless the articles or bylaws provide otherwise or
unless the provisions of subsection (3) apply. regular
meetings of the board may be held without notice,.

{2) Unless the articles, bylaws, or subsection (3)
provide otherwise, regular meetings of the board must be
preceded by at least 2 days' notice to each director of the
date, time, and place, but not the purpose, of the meeting.

(2} In a corporation without members, any board action
to remove a director or to approve a matter that would
require approval by the members if the corporation had
members is not valid unless each director is given at least
7 days® written notice that the matter will be voted upon at
a directors' meeting or unless notice is waived pursuant to
{section 88].

{(4) Unless the articles or bylaws provide otherwise,
the presiding officer of the board, the president, or 20% of
the directors then in office may call and give notice of a

meeting of the board.
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NEW SECTION. Section 88. Waiver of notice. (1) a
director may at any time waive a notice required by
[sections 1 through 16B], the articles, or bylaws. Except as
provided in subsection (2), the waiver must be in writing,
be signed by the director entitled to the notice, and be
filed with the minutes or the corporate records.

{2) A director's attendance at or participation in a
meeting waives any required notice of the meeting unless the
director, upon arriving at the meeting or prior to the vote
on a matter not noticed in conformity with [sections 1
through 168), the articles, or bylaws, objects to lack of
notice and does not vote for or assent to that action.

NEW SECTION. Section 89. Quorum and voting. (1) Except
as otherwise provided in [sections 1 through 168], the
articles, or bylaws, a quorum of a board of directors
censists of a majority of the directors in office
immediately before a meeting begins. In no event may the
articles or bylaws authorize a quorum of fewer than the
greater of one-third of the number of directors in office or
two directors.

(2) If a guorum is present when a vote 1is taken, the
affirmative wvote of a majority of directors present is the
act of the becard wunless [sections 1 through 168], the
articles, or bylaws require the vote of a greater number of

directors.
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NEW SECTION. Section 90. committees of the board. (1)
Unless prohibited or limited by the articles or bylaws, a
board of directors may create one or more committees of the
board and appoint members of the board to serve on them.
Each committee must have two or more directors who serve at
the pleasure of the board.

(2) The creation of a committee and appointment of
members to it must be approved by the greater of:

(a) a majority of all the directors in office when the
action is taken; or

(b) the number of directors required by the articles or
bylaws to take action under [section 89].

(3) ([Sections 85 through 89], which govern meetings,
action without meetings, notice, waiver of notice, and
guorum and veoting requirements of the board, apply to
committees of the board and their members.

{4) To the extent specified by the board of directors
or in the articles or bylaws, each committee of the board
may exercise the board's authority under [section 75].

{S} A committee of the board may not:

{a} authorize distributions;

{b) approve or recommend to members dissolution,
merger., or the sale, pledge, or transfer of all or
substantially all of the corperation's assets:

(c) elect, appoint, or remove directors or £ill
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vacancies on the board or on any of its committees; or

(d) adopt, amend, or repeal the articles or bylaws.

(6) The creation of, delegation of authority to, or
action by & committee does not by itself constitute
compliance by a director with the standards of conduct

described in [section 91].

NEW SECTION. Section 91. General standards Eor

directors. (1) A director shall discharge his duties as a
director, including his duties as a member of a committee:

{(a)}) in good faith;

{b) with the care an ordinarily prudent person in a
similar position would exercise under similar circumstances;
and

{c) in a manner the director reasonably believes to be
in the best interests of the corporation.

{2} In discharging his duties, a director is entitled
te rely on information, opinions, reports, or statements,
including financial statements and other financial data, if
prepared or presented by:

(a) one or more officers or employees of the
corporation whom the director reasonably believes to be
reliable and competent in the matters presented;

(b) attorneys, public accountants, or other persons
with regard to matters the director reasonably believes are

within the person's professional or expert competence;
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{c} a committee of the board of which the director is
not a member, as to matters within its jurisdiction, if the
director reasonably believes the committee merits
confidence; or

{d) in the case of religious corporations, religious
authorities, ministers, priests, rabbis, or other persons
whose position or duties in the religious organization the
director believes jusatify reliance and confidence and whom
the director believes to be reliable and competent in the
matters presented.

(3) A director is not acting in good faith if the
director has knowledge concerning the matter in question
that makes reliance otherwise permitted by subsection (2)
unwarranted.

{4) A director is not liable to the corporation, any
member, or any other person for any action taken or not
taken as a director if the director acted in compliance with
this section.

{5) A director may not be a trustee with respect to the
corporation or with rtespect to any property held or
administered by the corporation, including but not 1limited
to property that may be subject to restrictions imposed by
the donor or transferor of the property.

{(6) [Sections 1 through 168] do not modify any

limitation of liability of directors provided by Title 27.
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NEW SECTION. Section 92. pirector conflict of

interest. {1} A conflict of interest transaction 1is a
transaction with the corporation in which a director of the
corporation has a direct or indirect interest. A conflict of
interest transaction is not voidable or the basis for
imposing 1liability on the director if the transaction was
fair at the time it was entered into or is approved as
provided in subsections {2} or (3).

(2) A transaction in whiech a director of a public
benefit corporation or religious corporation has a conflict
of interest may be approved:

{(a} in advance by the vote of the board cof directors or
a committee of the board if:

(i} the material facts of the transaction and the
director's interest are disclosed or known to the board or
committee of the board; and

(ii) the directors approving the transaction in good
faith reasonably believe thakt the transaction is fair to the
corporation; or

(b) before or after it is consummated by ocbtaining
approval of:

(i) the attorney general; or

(ii) a state district court in an action in which the
attorney general 1s joined as a party.

(3) A transacticn in which a director of a mutual
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benefit corporation has a vconflict of interest may be
approved if:

fa) the material facts of the transaction gand the
director's interest were disclosed or known to the board of
directors or a committee of the board and the board or
committee of the board authorized, approved, or ratified the
transaction; or

{b} the material £facts of the transaction and the
director's interest were disclosed or known toc the members
and they authorized, approved, or ratified the transaction.

(4) For purposes of this section, a director of the
corporation has an indirect interest in a transaction if:

{a) ancother entity in which the director has a material
interest or in which the director is a general partner is a
party toc the transaction; or

{b) another entity of which the director is a director,
cfficer, or trustee is a party to the transaction.

(5) For purposes of subsections {2) and (3), a conflict
of interest transaction is authorized, approved, or
ratified, if it receives the affirmative vote of a majority
of the directors on the board or on the committee who have
no direct or indirect interest in the transaction. However,
a transaction may not be authorized, approved, or ratified
under this section by a single director. If a majority of

the directors on the board who have no direct or indirect
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interest in the transaction vote to authorize, approve, or
ratify the transaction, a quorum is present for the purpose
of taking actiocn under this section. The presence of or a
vote cast by a director with a direct or indirect interest
in the transaction does not affect the validity of any
action taken under subsection (2)}{a} or {3)la) if the
transaction is otherwise approved as provided in subsection
{2y or (3).

{6) For purposes of subsection (3)(b), a conflict of
interest transaction is authorized, approved, or ratified by
the members if it receives a majority of the votes entitled
to be counted under this subsection. Votes cast by or voted
under the control of a director who has a direct or indirect
interest in the transaction and votes cast by or voted under
the control of an entity described in subsecticn (4){a} may
not be counted in a vote of members tc determine whether to
authorize, approve, or ratify a conflict of interest
transaction under subsection {3)(b)}. The vote of these
members, however, is c¢ounted in determining whether the
transaction is approved under other subsections of [secticns
1 through 16B]}. A majority of the voting power, whether or
not present, that is entitled to be counted in a vote on the
transaction under this subsection constitutes a ~quorum for
the purpose of taking action under this section.

(7) The articles, bylaws, or a resolution of the board
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may impose additional requirements on confliet of interest
transactions,

NEW SECTION., Section 93. Loans to or guaranties for
directors and officers. (1) A corporation may not lend money
te or guarantee the obligation of a director or officer of
the corporation,

{2) The fact that a 1lcan or guaranty is made in
violaticn of this section does ncot affect the borrower's

liability on the loan.

NEW SECTION. Section 94. Liability for unlawful
distributionas. (1) Unless a director complies with the
applicable standards of conduct described in [section 91), a
director who votes for or assents to a distribution made in
violation of [sections 1 through 168} is perscnally liable
to the corporation for the amount of the distribution that
exceeds what could have been distributed without wiolating
[sections 1 through 168].

{2) A director held liable for an unlawful distribution
under subsection (1) ia entitled to contribution:

(a) £from every other director who voted for or assented
to the distribution and who did not comply with the
applicable standards of conduct described in [section 911];
and

{b) from each person who received an unlawful

distribution for the amount of the distribution whether or

-85- HB 741

® ~N o o«

10
11
i2
13
14
15
16
17
i8
19
29
21
22
23
24

25

HB ©741/02

not the person receiving the distribution knew it was made
in violation of {sections 1 through 168].

NEW SECTION. Section 95. Required officers. (1) Unless
otherwise provided in the articles or bylaws, a corporation
has a president, a secretary, a treasurer, and any other
officers appointed by the board.

{(2) The bylaws or the board shall delegate to one of
the officers responsibility Eor preparing minutes of the
directors' and menmbers' meetings and for authenticating
records of the corporation.

(3) A person may simultaneocusly hold more than one
office in a corporation.

NEW SECTION. Section 96. puties and authority of
officers. Each efficer has the authority and shall perform
the duties set forth in the bylaws or, to the extent
consistent with the bylaws, the duties and authority
prescribed in a resolution of the board or by direction of
an officer authorized by the board to prescribe the duties

and authority of other officers,

NEW SECTION. Section 97. standards of conduct for
officers. (1) An officer with discretionary authority shall
discharge his duties under that authority:

{a) In good faith;

{b) with the care an ordinarily prudent person in a

similar position would exercise under similar circumstances;
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and

[e) in a manner the officer reasonably believes to be
in the best interests of the corperation and its members, if
any.

(2) In discharging his duties, an officer is entitled
tc rely on information, opinions, reports, or statements,
including financial statements and other financial data, if
prepared or presented by:

fa) one or more cfficers or employees of the
corporation who the officer reasonably believes to be
reliable and competent in the matters presented;

{b)} attorneys, pubic accountants, or other persons as
to matters the officer reasonably believes are within the
person's professional or expert competence; or

{c) in the case of religious corporations, religious
authorities, ministers, priests, rabbis, or other persons
whose position or duties in the religious organization the
officer helieves justify reliance and confidence and who the
officer believes to be reliable and competent in the matters
presented.

{3) An officer is not acting in good faith if the
officer has knowledge concerning the matter in question that
makes reliance otherwise permitted by subsection ({2)
unwarranted.

{4y A&An officer is not liable to the corporation, any
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member, or any other person for an action taken or not taken
as an officer if the officer acted in compliance with this
section.

{5) ([Sections 75 through 109] do not modify any
limitation of liability of cfficers provided by Title 27.

NEW SECTION. Section 98. Resignation and removal of
officers. {1) An officer may resign at any time by
delivering notice to the corpeoration. A resignation is
effective when the notice is effective unless the natice
specifies a future effective date. If a resignation is made
effective at a future date and the corporation accepts the
future effective date, its board of directors may f£ill the
pending vacancy before the effective date if the board
provides that the successor does not take office until the
effective date.

{2) A board may remove any officer at any time, with or
without cause.

NEW SECTION. Section 99. contract rights of officers.
(1) The appointment of an officer does not of itself create
contract rights.

{2) &an officer's removal does not affect the officer’s
contract rights, if any, with the corporation. An officer's
resignation does not affect the corporation's contract
rights, if any, with the officer,

NEW SECTION. Section 100. officers’ authority to
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execute documents. A conktract or other instrument in writing
executed or entered into between a corporation and any other
person is not invalidated as to the corporation by a lack of
authority of the signing officers in the absence of actual
knowledge on the part of the other person that the signing
officers did not have authority to execute the contract or
other instrument if it is signed by:

(1) the presiding officer o©f the board and the
president; or

{2) one person from each of the following:

{a} the presiding officer of the board or the
president; and

{b) a vice president, the secretary, treasurer, or
executive director.

NEW SECTION. Section 101. pefinitions. As used in
{sections 101 through 109], the following definitions apply:

{1} “Corperation" includes any domestic or foreign
predecessor entity of a corperation in a merger or other
transaction in which the predecessor's existence ceased upon
congsummation of the transaction.

(2) {a) “Director" means an individual who is or was a
director of a corporation or an individual who, while a
directer of a corporation, is or was serving at the
corporation's request as a directer, officer, partner,

trustee, employee, or agent of another foreign or domestic
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business or nonprofit corporation, partnership, joint
venture, trust, employee benefit plan, or other enterprise.
A director is considered ro be serving an employee benefit
plan at the corporation's request if the director's duties
to the corporation alsc impose duties on, or otherwise
invelve services by, the director to the plan or the
participants in or beneficiaries of the plan.

{b} Director includes, unless the context requires
otherwise, the estate or personal representative of a
director.

{3) "Expenses" include attorney fees.

(4) "Liability" means the obligation to pay a judgment,
settlement, penalty, fine, excise tax assessed with respect
to an employee benefit plan, or reascnable expenses actually
incurred with respect to a proceeding,

(%) (a) "Official capacity" means:

(i) when used with respect to a director, the office of
director in a corporation; or

(ii) when used with respect to an indiwvidual other than
a director, as contemplated in [section 107), the office in
a corporation held by the officer or the employment or
agency relationship undertaken by the employee or agent on
behalf of the corporaticn.

(by oOfficial capacity does not include service for any

other foreign or domestic business or nonprofit corporation
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or any partnership, joint venture, trust, employee benefit
plan, or other enterprise.

{6} "Party" includes an individual who was, is, or is
threatened to be made a named defendant or respondent in a
proceeding.

(7) "Proceeding” means any threatened, pending, or
completed action, suit, or proceeding, whether civil,
eriminal, administrative, or investigative and whether
formal or informal.

NEW SECTION. Section 102. authority to indemnify. (1)
Except as provided in subsection (4}, an individual made a
party to a proceeding because the individual is or was a
director may be indemnified against liability incurred in
the proceeding if the individual:

{a) conducted himself in good faith;

{b) reasonably believed:

(i) 1in the case cf conduct in his c©fficial capacity
with the corporation, that his conduct was in its best
interests; and

{i1) in all other cases, that his conduct was at least
not opposed to its best interests; and

{c) in the case of any criminal proceeding, had no
reasonable cause to believe his conduct was unlawful.

[2) A director's conduct with respect to an employee

benefit plan for a purpose the director reasonably believed
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toc be in the interests of the participants in and
beneficiaries of the plan is conduct that satisfies the
requirements of subsection {(1l)(b){ii).

(3) The termination of a proceeding by judgment, order,
settlement, conviction, or upon a plea cf nolo contendere or
its eguivalent is not, of itself, a determination that the
director d4id not meet the standard of conduct described in
this section.

{4) A corporation may not indemnify a director under
this section:

fa) in connection with a proceeding by or in the right
of the corporation in which the director was adjudged liable
to the corpeoration: or

(b) in connection with any other proceeding that
charges improper personal benefit to the director, whether
or not involving action in his official capacity, in which
the director was adjudged liable on the basis that perscnal
benefit was improperly received by the director.

{5) Indemnification permitted under this section in
connection with a proceeding by or in the right of the
corporation is limited to reasonable expenses incurred in

connection with the proceeding.
NEW SECTION. Section 103. Mandatory indemnification.

Uniess limited by its articles of incorporation, a

corporation shall indemnify a director whe was wholly
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successful, on the merits or otherwise, in the defense of
any proceeding to which the director was a party because he
is or was a director of the corporation, against reasonable
expenses actually incurred by the director in connecticen
with the proceeding.

MEW SECTION. Section 104. Advance for expenses. (1} A
corporation may pay for or reimburse the reasonable expenses
incurred by a director who is a party to a proceeding in
advance of final disposition of the proceeding if:

{a} the director furnishes the corporation a written
affirmation of his good faith belief that he has met the
standard of conduct described in [section 102];

{b) the director furnishes the corporation a written
undertaking, executed personally or on the director's
behalf, to repay the advance if it is ultimately determined
that the director did not meet the standard of conduct; and

(c}) a determination is made that the facts then known
to those making the determination would not preclude
indemnification under [sections 101 through 109].

(2) The undertaking required by subsection (1)(b) must
be an unlimited general obligation of the directer but need
not be secured and may be accepted without reference to
financial ability to make repayment.

(3) Determinations and authorizations of payments under

this section must be made in the manner specified in
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[section 106]).

NEW SECTION. Section 105. court-ordered
indemnification. Unless limited by a corporation's articles
of incorporation, a director of the corporation who is a
party to a proceeding may apply for indemnification to the
court conducting the proceeding or to another court of
competent Jjurisdiction. On receipt of an application, the
court, after giving any notice the court considers
necessary, may order indemnification in the amount it
considers proper if it determines that the director:

(1} is entitled to mandatory indemnification under
{section 1031, in which case the court shall also order the
corporation to pay the director's reasonable expenses
incurred to obtain court-ordered indemnification; or

(2y is fairly and reasonably entitled to
indemnification in view of all the relevant circumstances,
whether or not the director met the standard of conduct set
forth in [section 102(1)] or was adjudged 1liable as
described in [section 102(4)]. If the director was adjudged
liable, indemnification is 1limited to reasonable expenses
incurred.

NEW_SECTION. Section 106. petermination and
authorization of indemnification. (1) A corporation may not

indemnify a director under ({section 102] unless it is

authorized in the specific case after a determination has
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been made that indemnification of the Qdirector is
permissible in the circumstances because the director has
met the standard of conduct set forth in [section 102].

{2} The determination must be made:

(a) by the bhoard of directors by majority vote of a
quorum consisting of directors not at the time parties to
the proceeding:

{(by if a gquorum cannot be obtained under subsection
{2)(a), by majority vote of a committee designated by the
board of directors consisting solely of two or more
directors not at the time parties to the proceeding;

(c) by special legal counsel:

(i) selected by the board of directors or its committee
in the manner prescribed in subsection (2)(a) or (2)(b); or

(ii) 1f a gquorum of the board cannot be obtained under
subsection (2){a) and a committee cannot be designated under
subsection {2)(b), selected by majority vote of the full
board, in which selected directors who are parties may
participate; or

(d}) by the members of a mutual benefit corporation.
However, directors who are at the time parties to the
proceeding may not vote on the determination.

{3) Authorization of indemnificaticn and evaluation as
tc reasconableness of expenses must be made in the same

manner as the determination that indemnification 1is
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permissible, except that if the determination is made by
special legal counsel, authorization of indemnification and
evaluation as to reasonableness of expenses must be made by
those entitled under subsection (2)(c) to select counsel.

(4) A director of a public benefit corporation may not
be indemnified until 20 days after the effective date of
written notice to the attorney general of the proposed
indemnification.

NEW SECTION. Section 107. Indemnification of officers,
employees, and agents., Unless limited by a corporation's
articles of incorporation:

{1} an officer of the corporation who is not a director
is entitled to mandatory indemnification under [section 103]
and is entitled to apply for court-crdered indemnification
under [section 105] to the same extent as a director;

(2) the corporation may indemnify and advance expenses
under [sections 10! through 109] to an officer, employee, or
agent of the corporation who is not a director to the same
extent as to a director; and

(3) a corporation may also indemnify and advance
expenses to an officer, employee, or agent who is not a
director to the extent, consistent with public policy, that
may be provided by its articles of incorporation, bylaws,
general or specific action of its board of directors, or

contract.
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NEW SECTION. Section 108. 1Insurance. A corporation may
purchase and maintain insurance on behalf aof an individual
who is or was a director, officer, employee, or agent of the
corperation or who, while a director, officer, employee, or
agent of the corporation, is or was serving at the request
of the corporation as a director, officer, partner, trustee,
employee, or agent of another foreign or domestic business
or nonprofit corporation, partnership, joint venture, trust,
employee benefit plan, or other enterprise, against
liability asserted against or incurred by him in that
capacity or arising from his status as a director, officer,
employee, or agent, whether or not the corporation would
have power to indemnify the person against the same
liability under [section 102 or 103].

NEW SECTION. Section 109. application. (1) A provision
treating a corperation's indemnification of or advance for
expenses to directors that ia contained in its articles of
incorporation, its bylaws, a resoclution of its members or
board of directors, a contract, or other instrument is valid
only if and to the extent the provision is consistent with
[sections 10L through 109]. If articles of incorporation
limit indemnification or advance for expenses,
indemnification and advance for expenses are valid only to
the extent consistent with the articles.

(2) [Sections 101 through 109] do not limit a

-97- HB 741

w & ~No

10
11
12
13
14
15
16
17
13
19
20
21
22
23
24

25

HB 0741/02

corporation's power to pay or reimburse expenses incurred by
a directer in connection with appearing as a witness in a
proceeding at a time when the director has not been made a
named defendant or respondent to the proceeding.

NEW SECTION. Section 110. authority to  amend. A
corporation may amend its articles of incorporation at any
time to add or change a provision that is reguired or
permitted in the articles or to delete a provision not
required in the articles. Whether a provision is required or
permitted in the articles is determined as cof the effeccive
date of the amendment.

NEW SECTION. Section 111. Amendment by directors. (1)
Unless the articles provide otherwise, a corporation‘s board
of directors may adopt one or more amendments to the
corporation's articles without member approval:

{a) to extend the duration of the corporaticon if jt was
incorporated at a time when limited duration was required by

law:

{p) to delete the names and addresses of the initial
directors;

{c) to delete the name and address of the initial
registered agent or registered office if a statement of
change is on file with the secretary of state;

{d) to change the corporate name by substituting the

word "corperation", "incorporated", "company", "limited", or
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the abbreviation "corp.", "inc.", "co.", or "ltd." for a
similar word or abbreviation in the name or by adding,
deleting, or changing a gecgraphical attribution to the
name;: oOr

{(e) to make any other change expressly permitted by
[sections 1 through 168] to be made by action of the board
of directors.

(2) If a corporation has no members, its incorporators,
until directors have been chosen, and 1later its board of
directors may adopt one or more amendments to the
corporation's articles subject to any approval required
pursuant to [section 121]. The corporation shall provide
notice of any meeting at which an amendment is to be voted
upon. The notice must be in accordance with [section 87{3)].
The notice must also state that the purpose or one of the
purposes of the meeting is to consider a proposed amendment
to the articles and must contain or be accompanied by a copy
or summary of the amendment or state the general nature of
the amendment. The amendment must be approved by a majority
of the directors 1in office at the time the amendment is
adopted.

NEW SECTION. Section 112. amendment by directors and
members. (1) Unless [sections 1 through 168], the articles,
the bylaws, the members acting pursuant to subsection (2},

or the board of directors acting pursuvant to subsection (3)
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require a greater vote or voting by class to be adopted, an
amendment to a corporation's articles must be approved:

{(a) by the board Lf the corporation is a public benefit
corporation or religious corporation and the amendment dces
not relate to the number of directars, the composition of
the board, the term of office of directors, or the method or
way in which directors are elected or selected;

({b) except as provided in {section 111{1)], by the
members by two-thirds of the votes cast or & majority of the
voting power, whichever is less; and

{(c) 1in writing by any person or persons whose approval
is required by a provision of the artic¢les, as authorized by
[section 121].

(2) The members may condition the amendment's adoption
on receipt of a higher percentage of affirmative votes or on
any other basis.

(3) If the board initiates an amendment to the articles
or if board approval is required by subsection (l)(a) to
adopt an amendment to the articles, the board may condition
the amendment's adeption on receipt of a higher percentage
of affirmative votes or any other basis.

(4) If the board or the members seek to have the
amendment approved by the members at a membership meeting,
the corporation shall give notice to its members of the

proposed membership meeting in writing in accordance with
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[section 62]. The notice must state that the purpose or one
of the purposes of the meeting is to consider the proposed
amendment and nmust contain or be accompanied by a copy or
summary of the amendment.

{5y If the board or the members seek to have the
amendment approved by the members by written consent or
written ballot, the material scliciting the approval must
contain or be accompanied by a copy or summary of the
amendment .

NEW SECTION. Section 113. cClass voting by members on
amendments. (1) The members of a class in a public benefit
corporation are entitled to vote as a class on a proposed
amendment to the articles if the amendment would change the
rights of that class as to voting in a manner different from
the manner in which the amendment affects another eclass or
members of another class.

{2} The members of a <c¢lass in a mutual Dbenefit
corporation are entitled to vote as a class on a propesed
amendment to the articles if the amendment would:

(a} affect the rights, privileges, preferences,
restrictions, or conditions of that class as to voting,
dissolution, redemption, or transfer of memberships in a
manner different from the manner in which the amendment
would affect another class;

{b) change the rights, privileges, preferences,
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restricticns, or conditions of that class as to voting,
dissolution, redempticn, or transfer by changing the rignts,
privileges, preferences, restrictions, or conditions of
another class;

(c) increase or decrease the number of memberships
authorized for that class;

(d) increase the number of memberships authorized for
another class;

(e) cause an exchange, reclassification, or termination
of the memberships of that class: or

(£) authorize a new class of memberships.

(3) The members of a class of a religious corporation
are entitled to vote as a class on a proposed amendment to
the articles only if a class vote is provided for in the
articles or bylaws.

(4) If a class is to be divided into two or more
classes as a result of an amendment to the articles of a
public benefit corporaticn or mutual benefit corporation,
the amendment must be approved by the members of each class
that would be created by the amendment.

(5) Except as provided in the articles or bylaws of a
religious corporation, if a class vote is required to
approve an amendment to the articles of a corporation, the
amendment must bhe approved by the members of the class by

two-thirds of the votes cast by the class or a majority of
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the voting power of the class, whichever is less.

(6) A class of members of a public benefit corporation
or mutual benefit corporation is entitled to the wvoting
rights granted by this section although the articles and
bylaws provide that the class may not vote on the proposed
amendment.

NEW SEcCTION. Section 114. articles of amendment. A
corporation that amends its articles shall deliver to the
secretary of state, for filing, articles of amendment
setting forth:

(1) the name of the corporation;

(2) the text of each amendment adcpted;

(3) the date of each amendment's adoption:

(4) if approval of members was not regquired, a
statement to that effect and a statement that the amendment
was approved by a sufficient vote of the board of directors
or incorporators;

{S) if approval by members was required:

{a) the designation, number of memberships cutstanding,
number of votres entitled to be cast by each class entitled
to vote separately on the amendment, and number of votes of
each class indisputably voting on the amendment; and

(b)) (i) either the total number of votes cast for and
against the amendment by each class entitled to vote

separately on the amendment or the total number of
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undisputed votes cast for the amendment by each class; and
{ii) a statement that the number cast for the amendment
by each class was sufficient for approval by that class; and
(6) if approval of the amendment by some person or
persons other than the members, the board, or the
incorporators is required pursuant to {section 121], a

statement that the approval was obtained.

NEW SECTION. Section 115. Restated articles of

incorporation. (1) A corporation's board of directors may
restate its articles of incorporation at any time, with or
without approval by members or any other person.

(2} The restatement may include one or more amendments
to the articles. If the restatement includes an amendment
requiring approval by the members or any other person, it
must be adopted as provided in [section 112).

{3) If the restatement includes an amendment requiring
approval by members, the board must submit the restatement
to the members for their approwval.

{4) 1If the board seeks to have the restatement approved
by the members at a membership meeting, the corporation
shall notify each of its members of the proposed membership
meeting in writing in accordance with [gsection 62]. The
notice must also state that the purpose or one of the
purposes of the meeting is to consider the proposed

restatement and must contain or be accompanied by a copy or
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summary of the restatement that identifies any amendments or
other change that the restatement would make in the
articles.

{(5) If the board seeks to have the restatement approved
by the members by written ballot or written consent, the
material soliciting the approval must contain or be
accompanied by a copy or summary of the restatement that
identifies any amendments or other change it would make in
the articles.

(6} A restatement requiring approval by the members
must be approved by the same vote as an amendment to
articles under [section 112].

{7) 1If the restatement includes an amendment that
requires approval pursuant to [section 121), the board must
submit the restatement for this approval.

(8) A corperaticn that restates its articles shall
deliver to the secretary of state, for filing, articles of
restatement setting forth the name of the corporation and
the text of the restated articles of incorporation, together
with a certificate setting forth:

(a) whether the restatement contains an amendment to
the articles requiring approval by the members or any other
person other than the bocard of directors and, if it does
not, that the board of directors adopted the restatement; or

{b) if the restatement contains an amendment to the
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articles requiring approval by the members, the information
required by [secticn 114]; and

(c) if the restatement contains an amendment to the
articles requiring approval by a person whose approval is
required pursuant to [section 121), a statement that the
approval was obtained.

(9) Adopted restated articles of incorporaticn
supersede the original articles of incorporation and all
amendments to them.

(10) The secretary of state may certify restated
articles of incorporation as the articles of incorporation
currently in effect without including the certificate

information required by subsection (8).

NEW SECTION. Section 116. Amendment pursuant to

judicial reorganization. (1) A corporation's articles may be
amended without board approval, approval by the members, or
approval required pursuant to [section 121] if necessary to
carry ocut a plan of reorganization ordered or decreed by a
court of competent jurisdiction under federal statute if the
articles, after amendment, contain only provisions required
or permitted by [section 22].

{2) The individual or individuals designated by the
court shall deliver to the secretary of state, for filing,
articles of amendment setting forth:

(a) the name of the corporation;
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{b) the text of each amendment approved by the court;

(c} the date of the court's order or decree approving
the articles of amendment;

(d) the title of the reorganization proceeding in which
the order or decree was entered; and

{e) a =statement that the court had jurisdiction of the
proceeding under federal statute.

(3) This section dces not apply after entry of a final
decree in the reorganization proceeding even though the
court retains jurisdiction of the proceeding for 1limited
purposes unrelated to consummation of the reorganization
plan.

NEW SECTION. Section 117. Effect of amendment and
restatement, An amendment to articles of incorporation does
not affect a cause of action existing against or in favor of
the corporation, a proceeding to which the corporation is a
party, any requirement or 1limitation imposed upon the
corporation, or any property held by it by virtue of any
trust upon which the property is held by the corporation, or
the existing rights of persons other than members of the
corporation. An amendment changing a corpcration's name does
not abate a proceeding brought by or against the corporation
in its former name.

NEW SECTION. Section 118. Amendment by directors. If a

corporation does not have members, its incorporators, until
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directors have been chosen, and later its board of directors
may adopt one or more amendments to the corporation's bylaws
subject to any approval required pursuant to [section 121].
The corporation shall provide notice of any meeting of
directors at which an amendment is to be approved. The
notice must be in accordance with [section 87(3)]. The
notice must also state that the purpose or one of the
purposes of the meeting is to consider a proposed amendment
to the bylaws and contain or be accompanied by a copy or
summary of the amendment or state the general nature of the
amendment. The amendment must be approved by a majority of
the directors in office at the time the amendment is
adopted.

NEW SECTION. Section 119. Amendment by directors and
siembers. (1) Unless [sections 1 through 168], the articles,
the bylaws, the members acting pursuant to subsecticn (2),
or the board of directors acting pursuant to subsection (3)
require a greater vote or voting by class to be adopted, an
amendment to a corporation's bylaws must be approved:

{a) by the board if the corporation is a public benefit
corporation or religious corporation and the amendment does
not relate to the number of directors, the composition of
the board, the term of office of directors, or the method or
way in which directors are elected or selected;

{b) by the members by two-thirds of the votes cast or a
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majority of the voting power, whichever is less; or

{c) in writing by any perscn or persons whose approval
is required by a provision of the articles, as authecrized by
[section 1211.

(2) The members may condition the amendment's adoption
on its receipt of a higher percentage of affirmative votes
or on any other basis.

{3} If the board initiates an amendment to the bylaws
or if board approval is required by subsection (1l)(a) to
adopt an amendment to the bylaws, the board may condition
the amendment's adoption on receipt of a higher percentage
of affirmative votes or on any other basis.

(4} If the board or the members seek to have the
amendment approved by the members at a membership meeting,
the corporation shall give notice to its members of the
proposed membership meeting in writing in accordance with
[section 62)]. The notice must alsoc state that the purpoese,
or one of the purposes, of the meeting is to consider the
proposed amendment and must contain or be accompanied by a
copy or summary of the amendment.

(5y If the board or the members seek to have the
amendment approved by the members by written consent or
written ballot, the material scliciting the approval must
contain or be accompanied by a copy or summary of the

amendment .
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NEW SECTIioN. Section 120. cCclass voting by members on
amendments. (1) The members of a class iIn a public benefit
corporation are entitled to vote as a class on a proposed
amendment to the bylaws if the amendment would change the
rights of that class as to voting in a manner different from
the manner in which the amendment would affect another
class or members of another class.

(2) Members of a class in a mﬁtual benefit corporation
are entitled to vote as a class on a proposed amendment to
the bylaws if the amendment would:

(a) affect the rights, privileges, preferences,
restrictions, or conditions of that <c¢lass as to voting,
dissolution, redemption, or transfer of memberships in a
manner different from the manner in which the amendment
would affect anothey class;

(b) c¢hange the rights, privileges, preferences,
restrictions, or conditions of that class as to voting,
dissolution, redemption, or transfer by changing the rights,
privileges, preferences, restrictions, or conditions of
another class;

(c} increase or decrease the number of memberships
authorized for that class;

{d} increase the number of memberships authorized for

another class;

(e) cause an exchange, reclassification, or termination
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of all or part of the memberships of that class; or

(f) authorize a new class of memberships.

(3) The members of a class of a religious corporation
are entitled to vote as a class on a proposed amendment to
the bylaws only if a class vote is provided for in the
articles or bylaws.

(4) If a class is to be divided intc two or more
classes as a result of an amendment to the bylaws, the
amendment must be approved by the members of each class that
would be created by the amendment.

(5) If a class vote is required to approve an amendment
to the bylaws, the amendment must be approved by the members
of the class by two-thirds of the votes cast by the class or
a majority of the voting power of the class, whichever is
leas.

(6} A class of members is entitled to the voting rights
granted by this section although the articies and bylaws
provide that the class may not vote on the proposed
amendment.

NEW SECTION. Section 121. approval by third persons.
The articles may regquire an amendment to the articles or
bylaws to be approved in writing by a specified person or
persons other than the board. Such an article provision may
only be amended with the approval in writing of the person

ar persons.
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NEW SECTION. Section 122. amendment terminating

members or redeeming or canceling memberships. (1) Any
amendment to the articles or bylaws of a public benefit
corporation or mutual benefit corporation that would
terminate all members or any class of members or redeem or
cancel all memberships or any class of memberships must meet
the requirements of [sections 1 through 168].

(2} DBefore adopting a resolution proposing an amendment
described in subsection (1), the board of a mutual benefit
corporation shall give notice of the general nature of the
amendment to the members.

{3) After adopting a resclution proposing an amendment
described in subsection (1), the notice to members proposing
the amendment must include one statement of up to 500 words
opposing the proposed amendment if the statement is
submitted by any five members or members having 3% or more
of the voting power, whichever is less, not later than 20
days after the board has voted to submit the amendment to
the  members for their approval. In public benefit
corporations, the production and mailing costs must be paid
by the corporation.

(4) Any amendment under this section must be approved
by the members by two-thirds of the votes cast by each

class.

(5) The provisions of [section 48] do nat apply to any
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amendment that meets the requirements of [sections 1 through
168].

NEW SECTION. Section 123. approval of plan of merger.
(1) Subject to the limitations set forth in [section 124],
profit corporations may merge into a business or nonprofit
corporation if the plan of merger is approved as provided in
[section 125].

(2) The plan of merger must set forth:

(a) the name of each corporation planning to merge and
the name of the surviving corporation into which each plans
to merge;

(b) the terms and conditions of the planned merger:

(c) the manner and basis, if any, of converting the
memberships of each public benefit or religious corporation
into memberships of the surviving corporation; and

(d)y if the merger involves a mutual benefit
corporation, the manner and basis, if any, of converting
memberships of each merging corporation into memberships,
obligations, or securities of the surviving or any other
corporation or into cash or other property in whole or part.

(3) The plan of merger may set forth:

(a) any amendments to the articles of incorporation or
bylaws of the surviving corporation to be effected by the
planﬁed merger; and

(b) other provisions relating to the planned merger.
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NEW SECTION. Section 124, Limitations on mergers by
public benefit or religious corporations. (1} Without the
prior approval of the district court fer the judicial
district in which the corporation's registered office is
located, in a proceeding of which the attorney general has
been given written notice, a public benefit corporation or
religious corporation may merge only with:

(a) a public benefit corporation or religious
corporation;

(by a foreign corporation that would gqualify under
{sections 1 through 168] as a public benefit corporation or
religious corporation;

{(c) a wholly owned foreign or dJdomestic business or
mutual benefit corporation, if the public benefit
corporation or religious corporation is the surviving
corporation and continues to be a public benefit corporation
or religious corporation after the merger; or

{d) a business or mutual benefit corporation, provided
that:

{i) on or prior to the effective date of the merger,
assets with a value equal to the greater of the fair market
value of the net tangible and intangible assets, including
good will, of the public benefit corporation or the fair
market value of the public benefit corporation if it were to

be operated as a business concern are transferred or
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conveyed to one or more persons who would have received its
assets under [section 139 {l)(e) and (£)] had it dissclved:

(ii) it shall return, transfer, or convey any assets
held by it upen condition requiring return, transfer, or
conveyance in case of merger, in accordance with the
condition; and

(iii) the merger is approved by a majority of directors
of the public benefit corporation or religious corporation
who are not and will not become members or shareholders in
or officers, employees, agents, or consultants of the
surviving corporation.

{2) At least 20 days before consummation of any merger
of a public benefit corporation or a religicus corporation
pursuant to subsection {1){(d), notice, including a copy of
the proposed plan of merger, must be delivered to the
attorney general.

(3) wWithout the prior written consent of the attorney
general or of the district court in a proceeding in which
the attorney general has been given notice, a member of a
public benefit corporation or religious corporation may not
receive or keep anything as a result of a merger other than
a membership in the surviving public benefit corporaticon or
religious corporation. The court shall approve the

transaction if it is in the public interest.

NEW SECTION. Section 125. aAction on plan by board,
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members, and third persong. {1) Unless [sections 1 through
168], the articles, the bylaws, or the board of directors or
members, acting pursuant to subsection (3), require a
greater vote or voting by class to be adopted, a plan of
merger must be approved:

(a) by the board;

{b) by the members, if any, by two-thirds of the votes
cast or a majority of the voting power, whichever is less:
and

{c}) 1in writing by any person or persons whose approval
is required by a provision of the articles, as authorized by
[section 121}, for an amendment to the articles or bylaws.

{2} If the corporation does not have members, the
merger must be approved by a majority of the directors in
office at the time the merger is approved. In addition, the
corporation shall provide notice, in accordance with
[section 87({3)}, of any directors' meeting at which approval
is to be obtained. The notice must also state that the
purpose or one of the purposes of the meeting is to consider
the proposed merger.

(3} The board may condition its submission of the
proposed merger and the members may condition their approval
of the merger on receipt of a higher percentage of
affirmative votes or on any other basis.

(4) If the board seeks to have the plan approved by the
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members at a membership meeting, the corporation shall give
notice to its members of the proposed membership meeting in
accordance with [section 62], The notice must state that the
purpose or one of the purposes of the meeting is to consider
the plan of merger and contain or be accompanied by a copy
or summary of the plan. The copy ar summary of the plan for
members of the surviving corporation must include any
provision that, if contained in a proposed amendment to the
articles of incorporation or bylaws, would entitle members
to vote on the provision. The copy or summary of the plan
for members of the disappearing corporation must include a
copy or summary of the articles and bylaws that will be in
effect immediately after the merger takes effect.

{5) If the board seeks to have the plan approved by the
members by written consent or written ballot, the material
goliciting the approval must contain or be accompanied by a
copy or summary of the plan. The copy or summary of the plan
for members of the surviving corporation must include any
provision that, if contained in a proposed amendment to the
articles of incorporation or bylaws, would entitle members
to vote on the provision. The copy or summary of the plan
for members of the disappearing corporation must include a
copy or summary of the articles and bylaws that will be 1in
effect immediately after the merger takes effect.

(6) Voting by a class of members is required on a plan

-117- HB 741

11
12
13
14
15
i6
17
18
19
20
21
22
23
24

25

HB 0741/02

of merger if the plan contains a provision that, if
contained in a proposed amendment to articles of
incorporation or bylaws, would entitle the class of members
to vote as a ¢lass on the proposed amendment under [section
113 or 120]. The plan is approved by a class of members by
two-thirds of the votes cast by the class or 2 majority of
the voting power of the class, whichever is less.

(7) After a merger is adopted and at any time before
articles of merger are filed, the planned merger may be
abandoned, subject to any contractual rights, without
further action by members or other persons who approved the
plan in accordance with the procedure set forth in the plan
of merger or, if no procedure is set forth, in the manner
determined by the board of directors.

KEW SECTION. Section 126. Articles of merger. After a
plan of merger is approved by the board of directors and, if
required by [(section 125}, by the members and any other
persons, the surviving or acquiring corparation shall
deliver to the secretary of state, for filing, articles of
merger setting forth:

(1) the plan of merger;

{2) if approval of members was not required, a
statement to that effect and a statement that the plan was
approved by a sufficient vote of the board of directors;

(3) 1if approval by members was required:
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(a) the designation, number of memberships outstanding,
number of votes entitled to be cast by each class entitled
ta vote separately on the plan, and number of votes of each
class indisputably voting on the plan; and

{b) {i) either the total number of votes cast for and
against the plan by each class entitled to vote separately
on the plan ar the total number of undisputed votes cast for
the plan by each class; and

(ii) a statement that the number cast for the plan by
each class was sufficient for approval by that class;

(4) if approval of the plan by some person Qr persons
other than the members or the board is required pursuant to
[section 125(1)(¢)], a statement that the approval was
obtained.

NEW SECTION. Section 127. Effect of merger- When a
merger takes effect:

{1} every other corporation party to the merger merges
into the surviving corporatiaon and the separate existence of
every corporation except the surviving corporation ceases;

{(2) the title to all real estate and other property
owned by each corpeoration party to the merger is vested in
the surviving corporation without reversion or impairment,
subject to any conditions to which the property was subject
prior to the merger;

(3) the surviving corporation has all 1liabilities and
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obligations of each corporation party to the merger;

(4) a proceeding pending against any corporation party
to the merger may be continued as if the merger &4id not
occur or the surviving corporation may be substituted in the
proceeding for the corporation whose existence ceased: and

(S} the articles of incorporation and bylaws of the
surviving corporation are amended to the extent provided in

the plan of merger.

NEW SECTION., Section 128. Merger with fareign
corporation. (1) Except as provided in [section 124], one or
more foreign business or nonprofit corporations may merge
with one or more domestic nonprofit corporations if:

{a) the merger is permitted by the law of the state or
country under whose law each £foreign corporation is
incorporated and each foreign corporation complies with that
law in effecting the merger; or

{b} the foreign corporation complies with [section 126)
if it is the surviving corporation of the merger; and

[c) each domestic nonprofit corporation complies with
the applicable provisions of [sections 123 through 125) and,
if it is the surviving corporation of the merger, with the
provisions of [section 126].

{2) When the merger takes effect, the surviving foreign
business or nonprofit corporation is considered to have

irrevocably appointed the secretary of state as 1its agent
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for service of process in any proceeding brought against it.

NEW SECTION. Section 129. sequests, devises, and
gifts. A bequest, devise, gift, grant, or promise contained
in a will or other instrument of donation, subscription, or
conveyance that is made to a constituent corporation and
that takes effect or remains payable after the merger inures
to the surviving corporation unless the will or other
instrument specifically provides otherwise.

NEW SECTION. Section 130. sale of assets in regular
course of activities -—- mortgage of assets. (1} A
corporation may on the terms and conditions and for the
consideration determined by the board of directors:

(a) sell, lease, exchange, or otherwise dispose of all
or substantially all of its property in the usual and
regular course of its activities; or

(b) mortgage, pledge, dedicate to the repayment of
indebtedness, whether with or without recourse, or otherwise
encumber any or all of its property, whether or not in the
usual and reqular course cof its activities.

{2) Unless the articles require it, approval of the
members or any other perscn of a transaction described in
spbsection (1) is not required.

(3} Unless the articles provide otherwise, approval of
a transaction described in subsection (l){a) is required by

a vote of a majority of the directors in office at the rtime
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the transaction is approved.

NEW SECTION. Section 131. sale of assets other than in
regular course of activities. (1) A corporation may sell,
lease, exchange, or otherwise dispose of all or
substantially all c¢f its property, which may include the
good will, other than in the usual and regular course of its
activities on the terms and conditions and for the
consideration determined by the corperation's board if the
proposed transaction is approved as required by subsection
(2).

(2) Unless {sections 1 through 168], the articles,
bylaws, or the board of directors or members, acting
pursuant to subsection {(4), require a greater vote or voting
by class, the proposed transaction to be authorized must be
approved:

fay by the board;

(b) by the members by two—thirds of the votes cast or a
majority of the voting power, whichever is less: and

{¢) in writing by any person or persons whose approval
is required by a provision of the articles, as authorized by
[section 1211, for an amendment to the articles or bylaws.

{3} If the corporation does noct have members, the
transaction must be approved by a vote of a majority of the
directors in office at the time the transaction is approved.

In addition, the corporation shall provide notice, in
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accordance with [section B7(3)], of any directors' meeting
at which approval 1is to be obtained. The notice must also
state that the purpose or cne of the purposes of the meeting
is to consider the sale, 1lease, exchange, or other
dispogition of all or substantially all of the property or
assets of the corperation and must contain or be accompanied
by a copy or summary of a description of the transaction.

{4) The board may condition its submission of the
proposed transaction and the members may condition their
approval of the transaction on receipt of a higher
percentage of affirmative votes or on any other basis.

(5) IF the corporation seeks to have the transaction
approved by the members at a membership meeting, the
corporation shall give notice to its members of the proposed
membership meeting in accordance with [section 62]. The
notice must state that the purpcose or one of the purposes of
the wmeeting is to consider the sale, lease, exchange, or
other disposition of all or substantially all of the
property or assets of the corporation and must contain or be
accompanied by a copy or summary of a description of the
transaction.

(6) If the board needs to have the transaction approved
by the members by written consent or written ballot, the
material soliciting the approval must contain or be

accompanied by a copy or summary of a description of the
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transaction.

(7) A public benefit corporation or religious
corporation must give written notice to the attorney general
20 days before it sells, 1leases, exchanges, or otherwise
disposes of all or substantially all of its property if the
transaction is not in the usual and regular course of its
activities unless the attorney general has given the
corporation a written waiver of this subsection.

(8) After a sale, lease, exchange, or other disposition
of property is authorized, the transaction may be abandoned,
subject to any contractual rights, without further action by
the members or any other perscn who approved the transaction
in accordance with the procedure set forth in the resolution
proposing the transaction cr, if no procedure is set forth,

in the manner determined by the board of directors.

NEW SECTION. Section 132. Prohibited distributions.

Except as authorized by [section 133], a corporation may not

make any distributions.

NEW SECTION. Section 133. Authorizead distributicns.

(1) A mutual benefit corporation may purchase its
memberships if after the purchase is completed:

{(a) the corporation would be able to pay its debts as
they become due in the usual course of its activities; and

(b) the corporation's total assets would at least eqgual

the sum of its total liabilities.
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(2) Corpcrations may make distributions upon

dissolution in conformity with [sections 134 through 1461.

NEW SECTION. Section 134. Dissolution by incorporators
or directors and third persons. (1) A majority of the
incorporators or directors of a corporation that does not
have members may, subiect to any approval reguired by the
articles or bylaws, dissolve the corporation by delivering
to the secretary of state articles of dissolution.

{2) The corporation shall give notice of any meeting ac
which dissolutien will be approved. The notice must be in
accordance with [section 87(3)]. The notice must also state
that the purpose or one of the purposes of the meeting is to
consider dissolution of the corporatiocon.

(3} In approving diasolution, the incorporators or
directors shall adopt a plan of dissolution indicating to
whom the assets owned or held by the corporation will be
distributed after all creditors have been paid.

REW SECTION. Section 135. bpissolution by directors,
members, and third persons. (1) Unless [sections 1 through
168], the articles, bylaws, or the board of directors or
members, acting pursuant to subsection (1)(c}, require a
greater vote or voting by class, dissoclution is authorized
if it is approved:

{a) by the board;

(b) by the members, if any, by two-thirds of the votes
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cast or a majority of the voting power, whichever 1is less;
and

(¢) in writing, by any person or persons whose approval
is required by a provision of the articles, as authorized by
[section 121}, for an amendment to the articles or bylaws.

12y It the corporation does not have members,
dissolution must be approved by a vote of a majority of the
directors in office at the time the transaction is approved.
In addition, the «corporation shall provide notice of any
directors’ meeting at which approval is to be obtained in
accordance with [section 87(3)]. The notice must also state
that the purpose or one of the purposes of the meeting is to
consider dissolution of the corporation and contain or be
accompanied by a copy or summary of the plan of dissolution.

(3) The board may condition its submission of the
proposed dissolution, and the members may condition their
approval of the dissolution on receipt of a higher
percentage of affirmative votes or on any other basis.

{(4) If the board seeks to have dissolution approved by
the members at a membership meeting, the corporation shall
give notice to its members of the proposed membership
meeting in accordance with [section 62]. The notice must
state that the purpcse or one of the purposes of the meeting
is to consider dissolving the corporation and must contain

or be accompanied by a copy or summary of the plan of
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dissolution.

{5) If the board seeks to have dissolution approved by
the members by written consent or written ballot, the
material soliciting the approval must contain or be
accompanied by a copy or summary of the plan of dissolution.

(6) The plan of dissclution must indicate to whom the
assets owned or held by the corporation will be distributed
after all creditors have been paid.

MEW SECTION. Section 136. Notices to the attorney
general. (1) A public benefit corporation or religious
corporation shall give the attorney general written notice
that it intends to @issolve at or before the time it
delivers articles of dissolution to the secretary of state.
The notice must include a copy or summary of the plan of
dissolution.

(2) Assets may not be transferred or conveyed by a
public benefit corporation or religious corporation as part
of the dissoclution process until 20 days after it has given
the written notice required by subsection (1) to the
attorney general or until the attorney general has consented
in writing to the dissolution or indicated in writing that
he will not take action in respect to the transfer or
conveyance, whichever is earlier.

(3) wWhen all or substantially all of the assets of a

public benefit corporation have been transferred or conveyed
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following approval of dissolution, the board shall deliver
to the attorney general a list showing those, other than
creditors, to whom the assets were transferred or conveyed.
The list must indicate the address of each person, other
than creditors, who received assets and indicate what assets
each received.

NEW SECTION. Section 137. articles of dissolution. (1)
At any time after dissclution is authorized, the corporation
may dissclve by delivering to the secretary of state
articles of dissolution setting forth:

(a} the name of the corporation;

(b} the date dissolution was authorized:

(c) a statement that dissolution was approved by a
sufficient vote of the bhoard;

(d) if approval of members was not reguired, a
statement to that effect and a statement that dissolution
was approved by a sufficient vote of the board of directors
or incerporators;

(e} 1if appraval by members was reguired:

{i} the designation, number of memberships outstanding,
number o©of votes entitled to be cast by each class entitled
to vote separately on dissolution, and number of wvotes of
each class indisputably voting on dissolution; and

(ii}) {A) either the total number of votes cast for and

against dissolution by each class entitled to vote
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separately on dissolution or the total number of undisputed
votes cast for dissolution by each class; and

{B) a statement that the number cast for dissolution by
each class was sufficient for approval by that class:

(£} if approval of dissclution by some person or
persons other than the members, the boarcd, or the
incorporators is required pursuant to [section 135(1l)(c)), a
statement that the approval was obtained; and

(g} if the corporation is a public benefit or religious
corporation, that the notice to the attorney general
required by [section 136(1)} has been given.

{2) A corporation is dissclved upon the effective date
of its articles of dissolution.

NEW SECTION. Section 13B. Revocation of dissolution.
(1) A corporation may revoke its dissolution within 120 days
of its effective date.

{2) Revocation of dissolution must be authcorized in the
same manner as the dissolution was authorized unless that
authorization permitted revocation by action of the board of
directors alone, in which event the board of directors may
revoke the dissolution without action by the members or any
other person.

(3) After the revocation of dissolution is authorized,
the corporation may revoke the dissolution by delivering to

the secretary of state, for Ffiling, articles of revocation
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of dissolution, together with a copy of its articles of
dissolution, that set forth:

(a) the name of the corporation;

(b) the effective date of the dissolution that was
revoked;

(c) the date that the revocation of dissolution was
authorized:;

(d@) if +the c¢orporation's board of directors or
incorporators revoked the dissolution, a statement to that
effect;

{e) if the corpeoration's board of directors revoked a
dissolution authorized by the members alone or in
conjunction with another person or persons, a statement that
revocation was permitted by action by the board cf directors
alone pursuant to that authorization; and

{f) if member or third perscon action was reguired to
revoke the dissolution, the information regquired by {section
137 (l){e) and (1)(£}].

{4) Revocation of dissolution 1is effective upon the
effective date of the articles of revocation of disselution.

(5) When the revocation of dissolution is effective, it
relates back to and takes effect as of the effective date of
the dissolution and the corporation may resume carrying on

ics activities as if dissolution nad never cccurred.

NEW SECTION. Section 139, Effect of dissolution. (1) A
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dissclved corporation ceontinues its corporate existence but
may not carry on any activities except those appropriate to
wind up and liquidate its affairs, including:

(a) preserving and protecting its assets and minimizing
its liabilities;

(b) discharging or making provision for discharging its
liabilities and obligations;

{c) disposing of its properties that will not be
distributed in kind;

(d) returning, transferring, or conveying assets held
by the corporation upoen a condition requiring return,
transfer, or conveyance in accordance with the condition;

fe) transferring, subject to any contractual or legal
requirements, its assets as provided in or authorized by its
articles of incorporation or bylaws;

(£) if the corporation is a public benefit corporation
or religious corporation and provision has not been made in
its articles or bylaws for distribution of assets on
dissolution, transferring, subject to any contractual or
legal requirement, its assets:

(i) to one or more persons described in sectlion
501{(c){3) of the Internal Revenue Code; ocr

{ii) if the dissolved corporation is not described in
section 501(¢)(3) cf the Internal Revenue Ccde, to o©ohe or

more public benefit corporations or religious corpeoraticns:
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{(g) if the corperation is a mutual benefit corporation
and provision has not been made in its articles or bylaws
for distribution of assets on dissolution, transferring its
assets to its members or, if it does not have members, to
those persons whom the corporation holds itself out as
benefitting or serving; and

(h) doing every other act necessary to wind up and
liquidate its assets and affairs.

(2) Dissolution of a corporation does not:

{(a) transfer title to the corporation's property;

{b) subject its directors cor officers to standards of
conduct different from those prescribed in [sections 75
through 109};

{c} change quorum or voting requirements for its board
or members; change provisions for selection, resignation, or
removal of its directors or officers, or both; or change
provisions for amending its bylaws;

{d) prevent commencement of a proceeding by or against
the corporation in its corporate name;

(e) abate or suspend a proceeding pending by or against
the corporation on the effective date of dissolution; or

() terminate the authcrity of the registered agent.
MEW SECTION. Section 140. EKnown claims against
dissolved corporation. (1) A dissolved corporation shall

dispose of the known claims against it by following the
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procedure described in this section.

(2) The disscolved corporation shall notify its known
claimants in writing of the dissolution at any time after
its effective date. The written notice must:

(a) describe information that must be included in a
claim;

(b} provide a mailing address where a claim may be
sent;

{c) state the deadline, which may not be fewer than 120
days from the effective date of the written notice, by which
the dissolved corporation must receive the claim; and

{(d) state that the claim will be barred if not received
by the deadline.

{3) A claim against the dissolved corporation is
barred:

(a) if a claimant who was given written notice under
subsection {2) does not deliver the claim to the dissoclved
corporation by the deadline; or

(by if a claimant whogse ciaim was rejected by the
dissolved corporation does not commence a proceeding to
enforce the claim within 90 days from the effective date of
the rejection notice.

(4) For purposes of this section, "claim"” does not
include a c¢ontingent liability or a claim based on an event

occurring after the effective date of dissolution,
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NEW SECTION., Section 141. Unknown claims against
dissolved corporations. (1} The dissolution of a

corporation, including by the expiration of its term, does
not take away or impair any remedy available to or against
the corporation, its officers, directors, or members for any
claim or right, whether or not the claim ar right existed or
accrued pricr to the dissolution. Any action or proceeding
by or against the corporation referred to in this subsection
may be prosecuted or defended by the corporation in its
corporate name, Members, directors, and officers may take
corporate or other action as is appropriate to protect a
remedy, right, or claim.

(2) A claim may be enforced under this section or
[section 1401:

(a) against the dissclved corporation, to the extent of
its undistributed assets; or

(b) if the assets have been distributed in liquidation,
against a member of the dissolved corporation to the extent
of £he member's pro rata share of the claim or the corporate
assets distributed to him in liquidation, whichever is less,
However, a member's total liability for all c¢laims under
this section may not exceed the total amount of assets
distributed to the member.

(3) Subsections (1) and (2) apply tc a foreign

corpoeration transacting business in this state, and its
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members, for any claims otherwise arising or accruing under

Montana law.

NEW SECTION. Section 142. Grounds for judicial
dissolution. (1) The district court may dissolve a
corperation:

(a) in a proceeding by the attorney general if it is
established that:

{i) the corporation obtained its articles of
incorporation through fraud:

{ii) the corporation has continued to exceed or abuse
the authority conferred upon it by law;

(iii) the corporation 1is a public benefit corporation
and the corporate assets are being misapplied or wasted; or

(iv) the corporation is a public benefit corporation and
is no longer able to carry out its purposes;

{b) in a proceeding by 50 members or members holding 5%
of the voting power, whichever is less, or by a director or
any person specified in the articles, except as provided in
the articles or bylaws of a religious corporation, if it |is
established that:

{i} the directors are deadlocked in the management of
the corporate affairs and the members, if any, are unable to
breach the deadlock;

{ii) the directors or those in control of the

corporation have acted, are acting, or will act in a manner
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that is illegal, oppressive, or fraudulent;

(iii) the members are deadlocked in voting power and
have failed, for a period that includes at least two
consecutive annual meeting dates, to elect successors to
directors whose terms have or would otherwise have expired;

(iv) the corporate assets are being misapplied or
wasted; or

(v) the corporation is a public benefit corporation or
religious corporation and is no longer able to carry out its
purposes;

(c) in a proceeding by a creditor if it is established
that:

(i) the creditor's claim has been reduced to judgment,
the execution on the judgment returned unsatisfied, and the
corporation is insolvent; or

{ii} the corporation has admitted in writing that the
creditor's claim is due and owing and the corporation is
insolvent; or

(d} in a proceeding by the corporation to have its
voluntary dissclution continued under court supervision.

(2) Prior to dissolving a corporation, the court shall
consider whether:

{(a)} there are reasonable alternatives to dissolution;

(b} dissclution is in the public interest, if the

corporation is a public benefit corporation; and
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(¢} dissolution 1is the best way of protecting the
interests of members if the corporation is a mutual benefit

corporation.

NEW SECTION. Section 143. Procedure for judicial
dissolution. (1) Venue for a proceeding by the attorney
general to dissolve a corporation lies in the district court
for the first judicial district. Venue for a proceeding
brought by any other party named in [section 142} lies in
the judicial district for the county where a corporaticn’s
principal office or, if the principal office is not located
in this state, the county where its registered office is or
was last located.

{2) It is not necessary to make directors or members
parties to a proceeding to dissolve a corperation unless
relief is sought against them individually.

{3) In a proceeding brought to dissolve a corpcration,
a court may issue injunctions, appoint a receiver or
custodian pendente lite with all powers and duties the court
directs, take other action required to preserve the
corporate assets wherever located, and carry on the
activities of the corporation until a full hearing can be
held.

(4) A person other than the attorney general who brings
an involuntary dissclution proceeding for a public benefit

corporation or religious corporation shall give written
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notice of the proceeding to the attorney general who may
intervene.

NEW SECTION. Section 144. Receivership or
custodianship. (1) A court in a judicial proceeding brought
to dissolve a public benefit corporation or mutual benefit
corporation may appoint one or more receivers to wind up and
liguidate the affairs of the corporation or one or more
custodians to manage the affairs of the corporation. The
court shall hold a hearing, after notifying all parties to
the proceeding and any interested persons designated by the
court, before appointing a receiver or custodian. The court
appointing a receiver or custodian has exclusive
jurisdiction over the corporation and all of its property.
wherever located.

(2) The court may appoint, as a receiver or custodian,
an individual authorized to transact business in this state
or a domestic or foreign business or nonprofit corporation
authorized to transact business In this state. The court may
require the receiver or custodian to post bond, with or
without sureties, in an amount the ecourt directs.

{3) The court shall describe the powers and duties of
the receiver or custodian in its appointing order, which may
be amended from time to time. Among other powers:

(a) the receiver:

(i) may, 1if autnorized by the cour:z, dispose of all or
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any part of the assets of the corporation wherever located,
at a public or private sale, subject to any trust and other
restrictions that would be applicable to the corporation;
and

({ii) may sue and defend in the receiver's or custodian’'s
name as receiver or custodian of the corporatiocn in all
courts of this state; and

(b) the custcdian may exercise all the powers of the
corporation through or in place of its beard of directors or
officers to the extent necessary to manage the affairs of
the corporaticn in the best interests of its members and
creditors.

{(4) The court during a receivership may redesignate the
receiver a custodian and during a custedianship may
redesignate the custodian a receiver if decing sc is in the
beat interests of the corpcration, its members, and its
creditors.

(5) From time to time during the receivership or
custodianship, the court may order compensation paid and
expense disbursements or reimbursements made to the receiver
or c¢ustodian and the receiver or custodian's counsel from
the assets of the corporation or proceeds from the sale of
the assets.

NEW SECTION. Section 145. Decree of dissolution. (1)

If after a hearing the court determines that one or more
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grounds for judicial dissclution described in [{section 142]
exist, it may enter a decree dissolving the corporation and
specifying the effective date of the disscolution, and the
clerk of the court shall deliver a certified copy of the
decree tc the secretary of state, who shall File it.

(2) After entering the decree o§ dissolution, the court
shall direct the winding up and liquidation of the
corporation's affairs in accordance with {section 139] and
the notification of its claimants in accordance with
[sections 140 and 141].

NEW SECTION. Section 146. Deposit with state
treasurer. Assets of a dissolved corporation that should be
ctransferred toc a creditor, claimant, or member of the
corporation who cannot be found or who is not competent Gto
receive them must be reduced to cash, subject to known trust
restrictions, and deposited. with the state treasurer for
safekeeping. However, in the state treasurer's discretion,
property may be received and held in kind. When the
creditor, «claimant, or member furnishes satisfactory proof
of entitlement to the amount deposited or property held in
kind, the state treasurer shall deliver to the creditor,
claimant, member, or other person as his representative that

amount or property.

NEW SECTION. Section 147. authority to transact

business required. (1) A foreign corporation may not
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transact business in this state until it obtains a
certificate of authority from the secretary of state.

(2) The following activities, among others, do not
constitute transacting business within the meaning of
subsection (1}:

(2) maintaining, defending, or settling any proceeding:

(P} holding meetings of the board of directors or
members or carrying on other activities concerning internal
corporate affairs;

{c} maintaining bank acccounts:

(d) maintaining offices or agencies for the transfer,
exchange, and registration of memberships or securities or
maintaining trustees or depositaries with respect to those
securities;

{e} selling through independent contractors;

(£} soliciting or obtaining orders, whether by mail or
through employees or agents or otherwise, if the orders
require acceptance outside this state before they become
contracts;

(g) creating or acquiring indebtedness, mortgages, and
security interests in real or personal property;

{(h} securing or collecting debts or enforcing mertgages
and security interests in property securing the debts:

(1) owning real or perscnal property:

{i) that is acquired incident te activities described
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in subsection (2)}(h) if the property is disposed ¢f within 5
years after the date of acquisitien; or

(ii) that does not produce income cr is not used in the
performance of a corporate function;

{j} conducting an isolated transaction that is
completed within 30 days and that is not a transaction in
the course of repeated transactions of a similar nature; or

{k) transacting business in interstate commerce.

{3) The list of activities in subsection (2) 1is not
exhaustive.

NEW SECTION. Section 14B. Consequences of transacting
business without authority. (1) A foreign corporaticon
transacting business in this state without a certificate of
authority may not maintain a proceeding in any court in this
state until it obtains a certificate of authority.

{2} The successor to a foreign corporatian that
transacted business in this state without a certificate of
authority and the assignee of a cause of action arising out
of that business may not maintain a proceeding on that cause
of action in any court in this state until the foreign
corporation or its successor obtains a certificate of
authority.

{3y A court may stay a proceeding commenced by a
foreign corporation, its successor, or its assignee until it

determines whether the foreign corperation, its successor,
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or its assignee requires a certificate of authority. If it
determines that a certificate is required, the court may
Eurther stay the proceeding until the foreign corporation,
its successor, or its assignee obtains the certificate.

(4) A foreign corporation is liable for a civil penalty
of $5 for each day, but not to exceed a total of $1,000 for
each year, that it transacts business in this state without
a certificate of authority. The attorney general may collect
all penalties due under this subsection.

(5) Notwithstanding the provisions of subsections (1)
and (2), the failure of a foreign corporation to obtain a
certificate of authority does not impair the validity of its
corporate acts or prevent it from defending any proceeding
in this state.

NEW SECTION. Section 149. application for certificate
of authority. (1} A foreign corpcration may apply for a
certificate of authority to transact business in this state
by delivering an application to the secretary of state. The
application must set forth:

{a) the name of the foreigan corporation or, if its name
is unavailable for use in this state, a corporate name that
satisfies the requirements of (section 1521}:

{b) the name of the state or country under whose law it
is incorporated;

{c) the date of incorporation and period of duration;
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(d) the street address and, if different, the mailing
address of its principal office;

{e) the street address and, if different, the mailing
address of its registered office in this state and the name
of its registered agent at that office;

(f} the names and usual business or home addresses of
its current directors and officers:

(g} whether the foreign corporaticn has members;

(h) whether the corporatien, if it had been
incorporated in this state, would be a public benefit
corporation, mutual benefit corporaticon, or religious
corporation; and

(i} the purpose or purposes of the corporation that it
proposes to pursue in the transaction of business in this
state.

{2) The fereign corporation shall deliver with the
completed application a certificate of existence or a
similar document authenticated by the secretary of state or
other official having custody of corporate records in the

state or country under whose law the foreign corporation is

incorporated,
NEW SECTION. Section 150. amended certificate of
authority. (1) A foreign corporation authorized te transact

business in this state shall obtain an amended certificate

Of authority from the secretary of state if it changes:
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(a) 1its corporate name;

{b) the period of its duraticn;

{c) the state or country of its incorporation; or

(d} 1its designation as a public benefit corporation,
mutyual benefit corporation, or religious carporation.

(2 The requirements of [section 149] for obtaining an
original certificate of authority apply to obtaining an
amended certificate under this section.

NEW SECTION. Section 151. Effect of certificate of
authority. (1) A certificate of authority authorizes the
foreign corporation to which it is issued the right to
transact business in this state subject, however, to the
right of the state to revoke the certificate as provided in
[sections 1 through 168].

{2) A foreign corporation with a valid certificate of
authority has the same rights and enjoys the same privileges
as a domestic corporation of a similar character and, except
as otherwise provided by ([sections 1 through 168], is
subject to the same duties, restrictions, penalties, and
liabilities now or later imposed on a domestic corporation
of a similar character.

{3) [Sections 1 +through 168] do not authorize this
state to regulate the organization or internal affairs of a
fcreign corporation authorized to transact business in this

State.
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NEW SECTION. Section 152. corporate name of foreign
corporation. (1) If the corporate name of a foreign
corporation does not satisfy the requirements of [section
31], the foreign corporation, teo obtain or maintain a
certificate of authority to transact business in this state,
may use a fictitious name to transact business in this state
if:

{a) its real name is unavailable; and

(b) it delivers to the secretary of state, for £filing,
a copy of the resolution of its board of directors,
certified by its secretary, adopting the fictitious name,

(2) Except as authorized by subsections (3) and (4),
the corporate name, including a fictiticus name, of a
foreign corporation must be distinguishable in the records
of the secretary of state from:

{a) the corporate name of a nonprofit or business
corporation incorporated or authorized to transact business
in this state;

(b) a corporate name reserved of registered under
{sections 32 or 33] or 35-1-302 or 35-1-303;

{c) the fictitious name ©of another foreign business or
nonprofit corporation authorized to transact business in
this state;

{(d) the corporate name of a domestic ccrporation that

has dissolved, but distinguishable only for a peried of 120
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days after the effective date of dissolutian; and

{e) any assumed business name, limited partnership
name, trademark, or service mark registered or reserved with
the secretary of state.

(3) A foreign corporation may apply to the secretary of
state for authorization to use in this state the name of
another corporation, incorporated or authorized to transact
business in this state, that is not distinguishable in the
records of the secretary of state from the name applied for.
The secretary of state shall authorize use of the name
applied for if:

{a} the other corporation consents to the wuse in
writing and submits an undertaking in a form satisfactory to
the secretary of state tc change its name to a name that is
distinguishable in the records of the secretary of state
from the name of the applying corporation; or

{b) the applicant delivers to the secretary of state a
certified copy of a final judgment of a court of competent
jurisdiction establishing the applicant's right to use the
name applied for in this state.

(4) A foreign corporation may use in this state the
name, including the fictitious name, of another domestic or
foreign business or nonprofit corporation that is wused in
this state if the other corporation 1is incorpeorated or

authorized to transact business 1in this state and the
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foreign corporation:

(a) has merged with the other corporation;

(b) has been formed by reorganization of the other
corporation; or

{c) has acguired all or substantially all of the
assets, including the corporate name, of the other
corporation.

{(5) If a foreign corporation authorized to transact
business in this state changes its corporate name to one
that does not satisfy the requirements of [section 31}, it
may not transact business in this state under the changed
name until it adopts a name satisfying the requirements of
{section 31] and obtains an amended certificate of authority
under [section 150].

NEW SECTION. Section 153. Registered office and
registered agent of Fforeign corporation. Each foreign
corporation authorized to transact business in this state
shall continuously maintain in this state:

{1} a registered office with the same address as that
of its registered agent; and

{2) a registered agent who may be:

{a) an individual who resides in this state and whose
office is identical with the registered office;

(b) a domestic business or nonprofit corporation whose

office is identical with the registered office; or
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{c) a foreign business or nonprofit corporation
authorized to transact business in this state whose office
is identical with the registered office.

NEW SECTION. Section 154. Change of registered office
or registered agent of foreign corporation. (1) A foreign
corporation authorized to transact business in this state
may change its registered office or registered agent by
delivering to the secretary of state, for filing, a
statement of change that sets forth:

{a) the name of the foreign corporation;

(b) the street address and, if different, the mailing
address of its current registered office; 7

{c} if the current registered office is to be c¢hanged,
the street address and, if different, the mailing address of
its new registered office;

(d} the name of its current registered agent;

{e) if the current registered agent is to be changed,
the name of its new registered agent and the new agent's
written consent to the appointment, either on the statement
or attached to it; and

{f) the fact that after the change or changes are made,
the street addresses of its registered office and the office
of its registered agent will be identical.

(2) If a registered agent changes the street address of

its business office, the agent may change the address of the
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registered office of any foreign corperation for which the
agent is the registered agent by notifying the corporation
in writing of the change and signing, either manually or in
facsimile, and delivering to the secretary of state, for
filing, a statement of change that complies with the
requirements of subsection (1) and that states that the
corporation has been notified of the change.

NEW SECTION. Section 155. Resignation of registered
agent of foreign corporation. (1) The registered agent of a
foreign corporation may resign as agent by signing and
delivering to the secretary of state, for £filing, the
original and two copies of a statement of resignation. The
statement of resignation may include a statement that the
registered office is also discontinued.

{2} after filing the statement, the secretary of state
shall attach the filing receipt to one copy and mail the
copy and receipt to the registered office if the office has
not been discontinued. The secretary of state shall mail the
other copy to the foreign corporation at its principal
office address shown in its most recent annual report.

{3) The agency 1s terminated, and the registered office
discontinued if so provided, 31 days after the date on which
the statement was filed.

NEW SECTION. Section 156. Service of process on

foreign corporations. Service of process on a foreign
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corporation must be eEfected upon the persons and in the

manner provided for by the Montana Rules of Civil Procedure.

NEW SECTION. Section 157. wWithdrawal of foreign
corporation. {l1) A foreign corporation authorized to
transact business in this state may not withdraw from this
state until it obtains a certificate of withdrawal from the
secretary of state.

(2 A foreign corpeoration authorized to transact
business in this state may apply for a certificate of
withdrawal by delivering an application to the secretary of
state for filing. The application must set forth:

(a) the name of the foreign corporation and the name of
the state or country under whose law it is incorporated;

(b) the fact that it is not transacting business in
this state and that it surrenders its authority te transact
business in this state;

{c} the fact that it revokes the authority of its
registered agent to accept service on its behalf and
appoints the secretary of state as its agent for service of
process in any proceeding based on a cause of action arising
during the time it was authorized to do business in this
state;

{d) a mailing address to which the secretary of state
may mail a copy of any process served on him under

subsection (2)(c); and
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{e) a commitment to notify the secretary of state, in
the future, of any change in the mailing address.

NEW SECTION., Section 158. Grounds for revoecation. (1)
The secretary of state may commence a proceeding under
[section 159] to revoke the certificate of authority of a
foreign corporation authorized to transact business in this
state if:

(a) the foreign corporation does not deliver the annual
report to the secretary of state within 90 days after it is
due;

{b) the foreign corporation does not pay within 90 days
after they are due any franchise taxes or penalties imposed
by [sections 1 through 168) or octher law;

(¢} the foreign corporation is without a registered
agent or registered office in this state for 90 days or
more;

{d} the foreign corporation does not inform the
secretary of state under (sections 154 or 155] that its
registered agent or registered office has changed, that its
registered agent has resigned, or that its registered cffice
has been discontinued, within 90 days of the change,
resignation, or discontinuance;

{e} an incorporator, director, officer, ov agent of the
foreign corporation signed a document that the person knew

was false in any material respect, with the intent that the
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document be delivered to the secretary of state for filing;
or

(£} the secretary of state receives a duly
authenticated certificate Erom the secretary of state or
other official having custody of corporate records in the
state or country under whose law the foreign corporation is
incorporated, which certificate states that the foreign
corporation has been dissolved or disappeared as the result
of a merger.

(2) The attorney general may commence a proceeding
under {section 159] to revoke the certificate of authority
of a foreign corporation authorized to transact business in
this state if:

(a} the corperation has continued to exceed or abuse
the authority conferred upon it by law;

{b) the corporation is designated as a foreign public
benefit corpeoration and its corporation assets in this state
are being misapplied or wasted; or

{c) the corporation is designated as a foreign public
benefit corporation and it is no longer able to carry out
its purpose.

NEW SECTION. Section 159. Procedure for and effect of
revocation. (1) The secretary of state upon determining that
one or more grounds exist under [section 158] for revocation

of a certificate of authority shall serve the foreign
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corporation with written notice of that determination under
{section 156].

(2) The attorney general, upon determining that one or
more grounds exist under [section 158(2)) for revocation of
a certificate of authority, shall request the secretary of
state to serve, and the secretary of state shall serve, the
foreign corporatcion with written notice of that
determination under [section 156].

{3) If the foreign corporation does not correct each
ground for revocation or demonstrate to the reasonable
satisfaction of the secretary of state or attorney general
that each ground for revecation determined by the secretary
of state or attorney general does not exist within 60 days
after service of the notice is perfected under [section
156]), the secretary of state may revoke the foreign
corporation’s certificate of authority by signing a
certificate of revocation that states the ground or grounds
for revocation and the effective date of the revocation. The
secretary of state shall file the original of the
certificate and serve a copy on the foreign corporation
under [section 1%61.

{4) The authority of a foreign corporaticn to transact
business in this state ceases on the date shown on the
certificate revoking its certificate of authority.

(5) Revocation of 3 foreign corporation's certificate
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of authority does not terminate the authority of the
registered agent of the corporation.

NEW SECTION. Section 160. appeal from revocation. (1)
A foreign corporation may appeal the secretary of state's
revocation of its certificate of authority to the district
court for the first judicial distriet within 30 days after
the service of the certificate of revocation is perfected
under [section 156]. The foreign corporation shall appeal by
petitioning the court to set aside the revocation and
attaching to the petition copies of its certificate of
authority and the secretary of state's certificate of
revocation.

{2) The court may summarily order the secretary of
state to reinstate the certificate of authority or may take
any other action the court considers appropriate.

(3) The court's final decision may be appealed as in
other civil proceedings.

NEW SECTION. Section 161. corporate records. (1) a
corporation shall keep as permanent reccrds minutes of all
meetings of its members and board of directors, a record of
all actions taken by the members or directors without a
meeting, and a record of all actions taken by committees of
the board of directors as authorized by (section 90(4)].

{2) A corporation shall maintain appropriate accounting

records.
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(3) A corporation or its agent shall maintain a record
of its members in a form that permits preparation of a 1list
of the names and addresses of all members, in alphabetical
order by class, showing the number of votes each member is
entitled to cast.

{4] A corporation shall maintain its records in written
form or in another form capable of conversion into written
form within a reasonable time.

{5) A corporation shall keep a copy of the following
records at its principal cffice or a location from which the
records may be recovered within 2 buysiness days:

fa) its articles or restated articles of incorporation
and all amendments to them currently in effect:

(b) 1its bylaws or restated bylaws and all amendments to
them currently in effect:

(c) resolutions adopted by its board of directors
relating to the characteristics, gualifications, rights,
limitations, and obligations of members or any class or
category of members;

(d) the minutes of all meetings of members and the
records of all actions approved by the members for the past
] years;

{e}) the financial statements available to shareholders
for the past 3 years under {section 166];

tE) a 1list of the names and business or home addresses
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of its current directors and officers; and

{g) its most recent annual report delivered to the
secretary of state under [section 1681,

NEW SECTION. Section 162. 1inspection of records by
members. (1) Subject to [section 163(3)] and subsection ({5)
of this section, a member is entitled to inspect and copy.
at a reasonable time and location specified by the
corporation, any of the records of the corporation described
in [section 161(5)] if the member gives the corporation
written notice or a4 written demand at least 5 business days
before the date on which the member wishes to inspect and
copy.

{2) Subject to subsection (5), a member is entitled to
inspect and copy., at a reasonable time and reasonable
location specified by the corporation, any of the following
records of the corporaticon if the member meets the
requirements of subsection (3) and gives the corporation
written notice at least S business days before the date on
which the member wishes to inspect and copy:

{a) excerpts from any records tequired to be maintained
under {section 161(1)], to the extent not subject to
inspection under subsection (1l);

{b) accounting records of the corporation; and

{c) subject to [section 165}, the membership list.

{3} A member may inspect and copy the records
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identified in subsecticn (2) only if:

(a) the member's demand is made in good faith and for a
proper purpose;

{b} the member describes with reascnable particularity
the purpose and the records the member desires to inspect;
and

(c) the records are directly connected with this
purpose.

(4) This section does not affect:

{a) the right of 2 member to inspect records under
[section 66) or, if the member is in litigation with the
corporation, to the same extent as any other litigant; or

(b) the power of a court, independent of [sections 1
through 168), to compel the production of corporate records
for examination.

{5} The articles or bylaws of a religious corporatioen
mway limit or abolish the right of a member under this
section to inspect and copy any corporate record.

NEW SECTION. Section 163. Scope of inspection rights.
(1) A member's agent or attorney has the same inspection and
copying rights as the member the agent or attorney
represents.

{2) The right to copy records under [section 162]
includes, if reasonable, the right to receive copies made by

photographic, xerographic, or other means.
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{3) The corporaticn may impose a reasonable charge,
covering the costs of labor and material, for copies of
documents provided to the member. The charge may not exceed
the estimated cost of production or reproduction of the
records.

{4) The corporation may comply with a member's demand
to inspect the record of members under ([section 162(2})(c)]
by providing the member with a list of its members that was

compiled nc earlier than the date of the member's demand.

NEW SECTION. Section 164. court-ordered inspection.
{1) If a corporation does not allow a member who complies
with [section 162(1})] to inspect and copy any records
required by that subsection to be available for inspection.,
the district court, for the judicial district of the county
where the corporation's principal office, or, if none in
this state, its registered office, is laocated may summarily
order inspection and copying of the records demanded at the
corporation's expense upon application of the member.

(2) 1f a corporation does not within a reasonable time
allow a member to inspect and copy any other record, the
member who complies with [sections 162(2) and (3)] may apply
to the district court, for the judicial district of the
county where the corporation's principal office or, if the
principal office is not located in this state, the county

where its registered office is located [for an order to

-159- HB 741

=]

[-“BEES |

10
11
12
13
14
15
16
17
is
19
20
21
22
23
24

25

g,

HB 0741/02

permit inspection and copying of the records demanded. The
court shall dispose cof an application under this subsection
on an expedited basis.

(3) If the court orders inspection and copying of the
records demanded, it shall also order the corporation to pay
the member's costs, including reasonable attorney £ees,
incurred to obtain the order unless the corporation proves
that it refused inspection in good faith because it had a
reasonable basis for doubt about the right of the member to
inspect the records demanded.

{4) 1If the court orders ingpection and copying of the
records demanded, it may impose reasonable restrictions on
the use or distribution of the records by the demanding
member .

NEW SECTION. Section 165. Limitations on use of
membership 1list. (1) Without consent of the board, a
membership list or any part of it may not be obtained or
used by a person for any purpose unrelated to a member's
interest as a member.

{2) Without limiting the generality of the provisions
of subsection (1}, without the consent of the board a
membership list or any part of it may not be:

(a) used to solicit money or property unless the money
or property will be used solely to solicit the votes of the

members in an election to be held by the corporation;
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{b} used for any commercial purpose; or

(c} sold to or purchased by any person.

NEW SECTION. Section 166. Financial statements for
members. Upon the written request of any member of the
corporation, the corporation shall mail to the member its
most recent financial statements showing in reasonable
detail its assets and liabilities and the results of the
operations.

NEW SECTION. Section 167. Report of indemnification to
members. If a corporation indemnifies or advances expenses
to a director under [sections 102 through 1051 in connection
with a proceeding by or in the right of the corporation, the
corporation shall report the indemnification or advance in
writing to the members with or before the notice of the next
meeting of members.

NEW SECTION. Section 16B. Annual report for secretary
of state. (1) Each domestic corporation and each foreign
corporation authorized to transact business in this state
shall deliver to the secretary of state, for filing, an
annual report on a form prescribed and furnished by the
secretary of state that sets forth:

(a) the name of the corporation and the state or
country under whose law it is incorporated;

{b} the address of its registered office and the name

of its registered agent at the office in this state:

-1i61- HB 741

10
il
12
13
14
15
16
17
18
19
20

21

HB 0741/02

(¢) the address of its principal office;

{d} the names and business or residence addresses OoFf
its directors and principal officers;

(e) a brief description of the nature of its
activities; and

{£} whether or not it has members.

{2) The information in the anpual report must be
current on the date the annual report is executed on behalf
of the corporation.

{3} The first annual report must be delivered to the
secretary of state between January 1 and April % 15 of the
year following the calendar year in which a domestic
corporation was incorporated cor a foreign corporation was
authorized to transact business. Subsequent annual reports

must be delivered to the secretary of state between January
1 and April % 15.

(4) If an annual report does not contain the
information required by this section, the secretary of state
shall promptly notify the reporting domestic or foreign
corporation in writing and return the report to it for
correction. If the report is corrected to contain the
information required by this section and delivered to the
secretary of state within 30 days after the effective date

or notice, it is considered to pe timely filed.

Section 169. section 15-1-101, MCA, is amended to read:
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"15-1-101, Definitions. (1) Except as otherwise
specifically provided, when terms mentioned in this section
are used in connection with taxation, they are defined in
the following manner:

{a} The term “agricultural" refers to the raising of
livestock, poultry, bees, and other species of domestic
animals and wildlife in domestication or a captive
environment, and the raising of field crops, fruit, and
other animal and vegetable matter for food or fiber.

{b) The term "assessed value” means the value of
property as defined in 15-8-111.

(c) The term "average wholesale value" means the wvalue
to a dealer prior to reconditioning and profit margin shown
in national appraisal guides and manuals or the valuation
schedules of the department of revenue.

{d) (i) The term T“commercial®”, when used to describe
property, means any property used or owned by a business, a
trade, or a nenprofit corporation as defined in 35-2-162
[section 1}, or used for the production of income, except
that property described in subsection (ii}).

(ii) The following types of property are not commercial:

{A) agricultural lands:

(B) timberlands;

(C) single-family residences and ancillary improvements

and improvements necessary to the function of a bona fide
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farm, ranch, or stock operation;

(D) mobile homes used exclusively as a residence except
when held by a distributor or dealer of trailers or mobile
homes as his stock in trade;

(E) all property degecribed in 15-6-135; and

(Fy all property described in 15-6-136.

(e} The term "comparable property"” means property that
nas similar use, function, and utility; that is influenced
by the same set of economic trends and physical,
governmental, and social factors; and that has the potential
of a similar highest and best use.

(£} The term "credit" means solvent debts, secured or
unsecured, owing to a person.

(g) The term “improvements” includes all buildings,
structures, fences, and improvements situated upon, erected
upon, or affixed to land. When the department of revenue or
its agent determines that the permanency of location of a
mobile home or housetrailer has been established, the mobile
home or housetrailer is presumed to be an improvement to
real property. A mobile home or housetrailer may be
determined to be permanently located only when it is
attached to a foundation which cannot feasibly be relocated
and only when the wheels are removed.

th) The term

"leasehold improvements" means

improvements to mobile homes and mobile homes located on
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land owned by another person. This property is assessed
under the appropriate classification and the taxes are due
and payable in two payments as provided in 15-24-202.
Delinquent taxes on such leasehold improvements are a lien
only on such leasehold improvements.

(i) The term "livestock" means cattle, sheep, swine,
goats, horses, mules, and asses.

(j) The term “mobile home" means forms of housing known
as "trailers", ‘“housetrailers", or “trailer coaches"
exceeding 8 feet in width or 45 feet in length, designed to
be moved from one place to another by an independent power
connected to them, or any *“"trailer", "housetrailer", or
"trailer coach” up to 8 feet in width or 45 feet in length
used as a principal residence.

(k) The term ‘“perscnal property" includes everything
that is the subject of ownership but that is not included
within the meaning of the terms "“real estate" and
"improvements"®.

(1) The term “"poultry"” includes all chickens, turkeys,
geese, ducks, and other birds raised in domestication to
produce focd or feathers.

(m) The term “property" includes moneys, credits,
bonds, stocks, franchises, and all other matters and things.,
real, perscnal, and mixed, capable of private cwnership,

This definition must not be construed to authorize the
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taxation of the stocks of any company or corporation when
the property of such company or corporation represented by
the stocks is within the state and has been taxed.

{(n) The term "real estate"” includes:

{i) the possession of, claim to, ownership of, or right
to the possession of land;

{ii) all mines, minerals, and quarries in and under the
land subject to the provisions of 19-23-501 and Title 15,
chapter 23, part 8; all timber belonging to individuals or
corporations growing or being on the lands of the United
States; and all rights and privileges appertaining thereto.

{0) “"Research and development firm" means an entity
incorporated under the laws of this state or a foreign
corporation authorized to do business in this state whose
principal purpose is to engage in theoretical analysis,
exploration, and experimentation and the extension of
investigative findings and theories of a scientific and
technical nature into practical application for experimental
and demonstration purposes, including the experimental
production and testing of models, devices, equipment,
materials, and processes.

(p} The term "taxable value" means the percentage of
market or assessed wvalue as provided for in Title 15,
chapter 6, part L.

(g} The term “"weighted mean assessment ratio" means the
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total of the assessed values divided by the total of the
selling prices of all area sales in the stratum.

{2} The phrase "municipal corporation® or
“municipality” or “taxing unit” shall be deemed to include a
county, <¢ity, incorporated town, township, schaol districe,
irrigation district, drainage district, or any person,
persons, or organized body authorized by law to establish
tax levies for the purpose of raising public revenue.

{3) The term "state becard" or "board" when used without
other qualification shall mean the state tax appeal board.”

Section 170. Ssection 33-17-211, MCA, is amended to
read:

"33-17-211. General qualifications =-- application for
license. {1) An individual applying for a license shall
apply on a form apecified by the commissionper and declare
under penalty of refusal, suspension, or revocation of the
license that statements made in the applicaticen are true,
correct, and complete to the best of the individual's
knowledge and belief. Before approving the application, the
commissioner shall verify that the individual:

(a) 1is 18 years of age or older;

(b) has not committed an act that is a ground for
refusal, suspension, or revocation set forth in 33-17-1001;

(c) has paid the license fees stated in 331-2-708;

{d) has successfully passed the examinations for each
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kind of insurance for which the indiwvidual has applied;

(e} 1is a resident of this state or of another s&tate
that grants similar privileges te residents of this state;

{f) is competent, trustworthy, and of gocd reputation;

{g) has experience or training or otherwise |is
qualified in the kind or kinds of insurance for which he
applies to be licensed and is reasonably familiar with the
provisions of this code which govern his operations as an
insurance producer; and

{h) if applying for a license as to life or disability
insurance:

(i) is not a funeral director, undertaker, or mortician
operating in this or any other state;

(ii) is not an officer, employee, or representative of a
funeral director, undertaker, or mortician operating in this
or any other state; or

(iii}) does not hold an interest in or benefit from a
business of a Euneral director, undertaker, or mortician
operating in this or any other state.

(2) A person acting as an insurance producer shaill
obtain a license. A person shall apply for a license on a
form specified by the commissioner. Before approving the
application, the commissioner shall verify that:

{a) the person meets the reguirements listed in

subsection (1);
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{by the perscn has paid the licensing fees stated in
33-2-708 for each individual licensed in conjunctien with
the person's 1license. A licensed person shall promptly
notify the commissioner of each change relating to an
individual listed in the license.

{c¢) the person has designated a licensed afficer
responsible for compliance by the person with the insurance
laws and rules of this state:

{(d) each member and emplovee of a partnership and each
officer, director, stockholder, or employee of a corporation
who 1ia acting as an insurance producer in this state has
obtained a license;

{e) {i) if the person is a partnership or corporation,
the transaction of insurance business is within the purposes
stated in the partnership agreement or the articles of
incorporation; and

(ii) if the person is a corperation, the secretary of
state has issued a certificate of incorporation under

35-1-203 or 35-2-283 filed articles of incorporation under

[section 23].

(3) The commissioner may license as a resident
insurance producer amn association of 1licensed Montana
insurance producers, whether or not incorporated, formed and
existing substantially for purposes other than insurance.

The license must be used solely for the purpose of enabling
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the association to place, as a resident insurance producer,
insurance of the properties, interests, and risks of the
state of Montana and of other public agencies, bodies, and
institutions and to receive the customary commissicon for the
placement. The president and secretary of the association
shall apply for the license in the name of the associatiocn,
and the commissioner shall issue the license to the
association in its name alone. The fee for the license is
the same as that required by 33-2-708 for the license of an
insurance producer. The commissioner may, after a hearing
with neotice to the association, revoke the license if he
finds that continuation of the license is not in the public
interest or that a ground listed in 33-17-1001 exists.

(4) An insurance producer using an assumed business
name shall register the name with the commissioner before
using it."

Section 171. section 35-6-104, MCA, is amended to read:

"35~6-104. Involuntary dissclution -- procedure. (1) On
or before April 1, August 1, and September 1 of each year,
the secretary of state shall compile a 1list of dJefaulting
corporations, together with the amount ¢f any filing fee,
penalty, or costs remaining unpaid.

(2) The secretary of state shall give notice to the
defaulting corperations by causing such list to be posted in

the state capitol for a period of at ieast 90 days and:
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(a) by mailing a letter addressed to the corporation in
care of its registered agent or any director or officer; or

{b}) by publication of a general notice to all Montana
corporations once a month for 3 consecutive months 1in a
newspaper of general circulation in Lewis and Clark County.

(3) The notice referred to in subsection (2) shall
specify the fact of the proposed dissclution and state that
uniess the grounds for dissolution described in 35-6-102
have been rectified within 90 days following the posting and
mailing or publication of notice:

fa) the secretary of state will dissolve such
defaulting corporations;

{b) such corporations will forfeit the amount of any
tax, penalty, or costs to the state of Montana; and

(¢) such corporations will forfeit their rights te
carry on business within the state,

(4) After 90 days following posting and mailing or
publication of each notice, the secretary of state may, by
order, dissolve all corporations which have not satisfied
the requirements of applicable law and compile a full and
complete list containing the names of all corporations that
have been 30 dissolved. The secretary of state shall
immediately give notice to the dissolved corporation as
specified in subsection (2) of this section,

(3) In the case of involuntary dissolution, all the
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praoperty and assets of the dissolved corporation shall be
held in trust by the directors of such corparation and

35-1-921 or 35-2-Ft% [section 1431}, whichever is

appropriate, is applicable to liguidate such property and
assets if necessary."

Section 172. section 35-6-201, MCA, is amended to read:

"35-6-201. Reinstatement of dissolved corporation. (1)
The secretary of state may:

{a) reinstate any corporation which has been dissolved
under the provisions of this chapter; and

(b) restore to such corpeoration its right tec carry on
business in this state and to exercise all 1its corporate
privileges and immunities.

{2) A corporation applying for reinstatement shall
submit to the secretary of state cne original and one copy
of the appiicaticn, executed by a person who was an officer
or director at the time of dissolution, setting forth:

(a) the name of the corporation:

{b) a statement that the assets of the corporation have
not been liguidated pursuant to 35-1-921 or 3I5-2-7%%

[sections 140 and 141];

(€¢) a statement that not less than a majority of its

directors have authorized the application for reinstatement;

and

{(d) if its corporate name has been legally acquired by
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another corporation prior to its application for
reinstatement, the corporate name under which the
corporation desires to be reinstated.

{3} The corporation shall submit with its application
for reinstatement:

{a} a certificate from the department of revenue
stating that all taxes imposed pursuant to Title 15 have
been paid; and

(b} a filing fee in an amount equal to ane-half of the
filing and license fees which the corporation would be
required to pay if the corporation were f£iling its articles
of incorporation.

{4} When all reguirements are met and the secretary of
state reinstates the corporation to its former rights, he
shall:

{a} conform and file in his office reports, statements,
and other instruments submitted for reinstatement;

(b) immediately issue and deliver to the corporation so
reinstated a certificate of reinstatement authorizing it to
transact business; and

(¢) upon demand, issue to the corporation one or more
certified copies of such certificate of reinstatement.

{5) The sacretary of state may not order a
reinstatement 1E 5 years have elapsed since the

dissolution.”
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NEW SECTION, Section 173. Interim designation. (1)
Each domestic corporation not designated pursuant to
[section 16 ] is designated as follows:

{a) a corporation that is organized primarily or
exclusively for religious purpeses is a religious
corporation;

(b) a corporation that is not provided for wunder the
provisions of subsection (1l){a) but that is recognized as
exempt under section S01{c)(3) of the Internal Revenue Code,
or any successor section, is a public benefit corporation;

{c) a corporation that is not provided for under the
provisions of subsection [(1){a) or (1)(b), but that is
organized for a public or charitable purpose and that, upon
dissolution, shall distribute its assets to a public benefit
corporation, the United States, a state, or a person that is
recognized as exempt under section 501(c)(3}) of the Internal
Revenue Code, or any successor section, is a public benefit
corporation; and

{d) a corpeoration that is not provided for under the
provisions of subsection (l)(a), (1l){b)., or (l}{(c) is a
mutual benefit corporation.

{2) Foreign corpeorations authorized Lo transact
business in this state but not designated pursuant to
[secticon 16] are designated as a public benefit corporation,

mutual benefit corporation, or religious corporaticn in
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accordance with the provisions of subsection (1).

NEW SECTION. Section 174. Repealer. Sectiocns 35-2-102
through 35-2-112, 35-2-201 through 35-2-211, 35-2-301
through 35-2-304, 35-2-401 through 15-2-4113, 35-2-501
through 35-2-509, 35-2-601 through 35-2-607, 35-2-701
through 35-2-706, 35-2-711 through 35-2-719, 35-2-801
through 35-2-819, 35-2-901 through 35-2-903, 35-2-1001,
35-2-1002, 35-2-1101 through 35-2-1106, and 35-2-1201

through 35-2-1203, MCA, are repealed.

NEW SECTION. Section 175. Codification. (1) {Sections
1 through 168] are intended to be codified as an integral
part of Title 35, and the provisions of Title 35 apply to
[sections 1 through 168].

{2) Section 35-2-101 1is intended to be reaumbered and
codified as an integral part of (sections 1 through 168].

NEW SECTION. Section 176. Coordination. If House Bill
No. 552 is passed and approved and if it includes a section
that repeals sections 35-1-302 and 35-1-303, then [section
152(2)(b) of this act] is amended to read:

"{b) a corporate name reserved or registered under
[section 32 or 33) of |sections 1 through 168] or [section
26 or 27 of Bouse Bill No. 5521.

NEW SECTION. Section 177. saving clause. (1) Except as
provided in subsection {2), the repeal of a statute by [this

act] does not affect:
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[a) the operation of the statute or any action taken
under it before its repeal;

(b) any ratification, right, remedy, privilege,
obligaticn, or 1liability acquired, accrued, or incurred
under the statute before its repeal:

(c) any violation of the statute or any penalty,
forfeiture, or punishment incurred because of the violation,
before its repeal:

(d) any proceeding, reorganization, or dissolution
commenced under the statute before its repeal. The
proceeding, reorganization, or dissolution may be completed
in accordance with the statute as if it had not been
repealed.

{e) any meeting of members or directors or any action
by written consent that is noticed or taken before its
repeal as a result of a meeting of members or directors or
action by written consent,

(2) 1IE a penalty or punishment imposed for violation of
a statute repealed by [this act] is reduced by [this act],
the penalty or punishment, if not already imposed, must be
imposed in accordance with [this act].

NEW SECTION. Section 178. severability. If a part of
{this act] 1is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this

act] is invalid in cone or more of its applications, the part
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remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 179. Application to existing
domestic corporations. (1) [This act] applies ¢to all
domestic corporations in existence on January 1, 1992, that
were incorporated under Title 35, chapter 2, or any
predecessor statute.

{2) ({This act) applies to each domestic corporation in
existence on January 1, 1992, that was incorporated under
Title 35, chapter 3, upon the filing by the corporation of
an irrevocable election with the segretary of state by
January 1, 1992, electing to have all the provisions of
[this act) applied to it or electing toc have all the
provisions of [this act] applied to it to the extent not
inconsistent with the law then governing it.

NEW SECTION. Section 180. napplication to qualified
foreign corperations. A foreign corporation authorized to
transact business in this state on January 1, 1992, is
subject to {this act] but is not required to obtain a new
certificate of authcrity to transact business under [this
act].

NEW SECTION. Section 181. Termination. [Section 16({3)
and section 173] terminate January 1, 1996.

NEW SECTION. Section 182. Effective date. [This act}

is effective January 1, 1992,
-End-
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