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A BILL FOR AN ENTITLED: "AN ACT TO GENERALLY REVISE AND

CLARIFY THE UNEMPLOYMENT INSURANCE LAWS; TO DEFINE “TAXES":
TO CLARIFY THE TERM "WAGES"; TO REVISE THE EXCLUSIONS FROM
THE DEFINITION OF EMPLOYMENT RELATING TO AGRICULTURAL LABOR
AND DOMESTIC SERVICES; TO ALLOCATE WAGES TO PERIODS OF TIME
FOR THE PURPOSE OF DETERMINING ELIGIBILITY AND BENEPITS; TO
CLARIFY THE AUTHORITY OF THE DEPARTMENT OF LABOR AND
INDUSTRY TO AUDIT EMPLOYER RECORDS; TO CLARIFY EMPLOYER
LIABILITY FPOR TAXES, PENALTIES, AND INTEREST; TO CLARIFY
PAYMENT OF BENEFITS TO ALIENS; TO REVISE PAYMENT OF EXTENDED
BENEFITS; TO REVISE APPROVED TRAINING UNDER FEDERAL PROGRAMS
THAT IS ALLOWED WHILE A PERSON IS RECEIVING BEREFITS; TO
REVISE THE CHARGING AND CLASSIFICATION OF EMPLOYERS; TO
PLACE A JUDGMENT LIEN ON THE PERSONAL PROPERTY OF EMPLOYERS
WHO OWE UMPAID TAXES, PENALTIES, AND INTEREST; TO PROVIDE
FOR A PENALTY FOR MAKING FALSE STATEMENTS IN ORDER TO OBTAIN
OR INCREASE BENEFITS; TO REVISE REQUALIFYING WAGES THAT MUST
BE EARNED AS A CONDITION OF RECEIVING BENEFITS IN A SECOND
BENEFIT YEAR; TO REVISE DISQUALIFICATION FOR BENEFITS FOR
LEAVING WORK WITHOUT GOOD CAUSE; T0O DISQUALIFY AN INDIVIDUAL

FOR UNEMPLOYMENT INSURANCE BENEFITS FOR SUSPENSION FROM WORK
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DUE TO MISCONDOCT; TO REPEAL DISQUALIFICATION FOR BENEFITS
BECAUSE OF SELF-EMPLOYMENT; AMENDING SECTIONS 39-51-201,
39-51-202, 39-51-203, 39-51-204, 39-51-206, 39-51-602,
39-51-603, 39-51-1101, 39-51-1104, 39-51-1105, 39-51-1110,
39-51-1121, 39-51-1125, 39-51-1212, 39-51-1213, 39-51-1214,
39-51~-1237, 39-51-1218, 39-51-1301, 39-51-1302, 39-51-1303,
39-51-1304, 39-51-1305, 39-51-1306, 39-51-2107, 39-51-2110,
39-51-2302, 39-51-2303, 39-51-2509, 39-51-2510, 39-51-2602,
39-51-3201, AND 39-51-3202, MCA; REPEARLING SECTION

39-51-2308, MCA; AND PROVIDING AN EFFECTIVE DATE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-201, MCA, is amended to read:
"39-51-201. General definitions. As used in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

(1) "annual payroll" means the total amount of wages
paid by an employer, regardless of the time of payment, for
employment during a calendar year.

{2) “Base period" means the first four of the last five
completed calendar quarters immediately preceding the first
day of an individual's benefit year. However, in the case of
a combined-wage claim pursuant to the arrangement approved
by the secretary cf labcr of the United States., the base

period shall be that applicable under the unemployment law
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of the paying state. For an individual who fails to meet the
qualifications of 39-51-2105 or a similar statute of another
state due to a temporary total disability as defined in
39-71-116 or a similar statute of another state or the
United States, the base pericd means the first four quarters
of the 1last five quarters preceding the disability if a
¢laim for unemployment benefits is filed within 24 months of
the date on which the individual's disability was incurred.

(3) “Benefits" means the money payments payable to an
individual, as provided in this chapter, with respect to the
individual's unemployment.

{4) "Benefit year", with respect to any individual,
means the 52-consecutive-week period beginning with the
first day of the calendar week in which such individual
files a valid claim for benefits, except that the benefit
year shall be 53 weeks if filing a new valid claim would
result 1ln overlapping any gquarter of the base year of a
previously filed new c¢laim. A subseguent benefit year may
not be established wuntil the expiration of the current
benefit year. However, in the case of a combined-wage claim
pursuant to the arrangement approved by the secretary of
labor o©f the United States, the base period is the pericd
applicable under the unemployment law of the paying state,

{5) "Board" means the board of labor appeals provided

tor in Title 2, chapter 15, part 1i7.
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(6) "Calendar quarter"® means the period of 3
consecutive calendar months ending on March 31, June 30,
September 30, or December 31.

(7) "“Contributions" means the money payments to the
state unemployment insurance fund required by this chapter
but does not include assessments under 39-51-404(4).

(8) *"Department" means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

{9) ™"Employing unit" means any individual or
organization, including the state government, any of its
political

subdivisions or instrumentalities, any

partnership, associlation, trust, estate, joint=-stock
company, insurance company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the legal representative of a
deceased person which has or had in its employ one or more
individuals performing services for it within this state,

except as provided under subsections-—¢6+~—and--{+9¥-—-of

39-53-203  39-51-204(1}(a) and ({(1)(b). All individuals

performing services within this state for any employing unit
which maintains two or more separate establishments within
this state are considered to be employed by a single
employing unit For all the purposes of this chapter. Each
individual employed to perform or assist in performing the

work of any agent or employee of an employing unit is deemed
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to be employed by such empleying unit for the purposes of
this chapter, whether such individual was hired or paid
directly by such employing unit or by such agent or
employee, provided the employing unit has actual or
constructive knowledge of the work.

(10) "Employment office" means a free public employment
office or branch thereof operated by this state or
maintained@ as a part of a state-controlled system of public
employment offices or such other free public employment
offices operated and maintained by the United States
government or its instrumentalities as the department may
approve.

{11) "Fund" means the unemployment insurance fund
established by this chapter to which all contributions and
payments in lieu of contributions are required to be pald
and from which all benefits provided under this chapter
shall be paid.

{12) "Gross misconduct™ means a criminal act, other than
a viclation of a motor vehicle traffic law, for which an
individual has been convicted in a c¢riminal court or has
admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a
fellow employee or the employer.

{13) "Hecspital® means an institution which has been

licensed, certified, or approved by the state as a hospital.
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i14) "Indepehdent contractor” means an individual who
renders service in the course of an occupation and:

(@) has been and will continue to be free from control
or direction over the performance of the services, both
under his contract and in fact; and

(b) 1is engaged in an independently established trade,
occupation, profession, or business.

{15) (a) "Institution of higher education", for the
purposes of this part, means an educational institution
which:

(i) admits as regular students only individuals having
a certificate of graduation from a high school or the
recognized equivalent of such a certificate;

{ii) is legally authorized in this state to provide a
program of education beyond high school;

(iii) provides an educational program for which it
awards a Dbachelor's or higher degree or provides a program
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
program of training to prepare students for gainful
employment in a recognized occupation; and

{iv) is a public or other nonprofit institution,

{b) Notwithstanding any of the foregocing provisions of
this subsection, all colleges and universities in this state

are  institutions aof hnigher education for purposes of this

-6-
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part,

{16) "State" includes, in addition to the states of the
United States of America, the District of Columbia, Puerta
Rico, the Virgin Islands, and the Dominion of Canada.

{17) "Taxes"” means contributions and assessments

required under thls chapter but does not include penalties

or interest for past—-due or unpaid contributions or

assessments.

+3+73(18) "Unemployment insurance administration Ffund"
means the unemployment insurance administration fund
established by this chapter from which administrative
expenses under this chapter shall be paid.

t18¥(19) (a) "Wages" means all remuneration payable for
personal services, including commissions and bonuses, the
cash value of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment, The reasconable cash value of
remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

(b) The term "wages" does not include:

(i) the amount of any payment made by the employer, if
the payment was made under a plan established for the
employees 1in general or for a specific class or classes of

employees, to or on behalf of the employee for:
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(a) :etirenént:

(B) sickness or accident disabilityr-bue-tn-the-case-of
payments--made——hy—anwempioyef—directir-tc—an—empiayeeywaniy
those-paymants-made under a workers' compensation law atre
excltuded-from-Lwagesi;

{C) medical and hospitalization expenses in connection
with sickness or accident disability; or

{DY death;

{ii) remuneration paid by any county welfare office from
public assistance funds For services performed at the
direction and request of such county welfare office.

t133(20) "Week" means a period of 7 consecutive calendar
days ending at midnight on Saturday.

+28+(21) An individual's "weekly benefit amount" means
the amount of benefits the individual would be entitled to
receive for 1 week of total unemployment.”

Section 2. Section 39-51-202, MCA, is amended to read:

®39-51-202, Employer defined. "Employer” means:

(1) any employing unit whose total annual payroll
within either the current or preceding calendar year equals
or exceeds the sum of $1,000;

(2) any agricultural employing unit that pays $20,000

or more in cash to workers for agricultural laber in any

quarter in the current or preceding calendar year or employs

10 _or more workers in_agricultural labor on 20 days in 20

-8~
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different weeks during the current o©r preceding calendac

year;
{3) any demestic employing unit that pays $1,000 or

more in cash for domestic service in any quarter during the

current or preceding calendar year;

+2%(4) any individual or employing unit which acquired
the organization, trade, or business or substantially all of
the assets thereof of another which at the time of such
acquisition was an employer subject to this chapter;

+34{5) any individual or employing unit which acquired
the organization, trade, or business or substantially all
the assets thereof of another employing unit not an employer
subject to this chapter and which, if subseguent to such
acquisition it were treated as a single unit with such other
employing unit, would be an employer under subsection (1) of
this section:

+4)(6) any employing unit not an employer by reason of
any other subsection of this section for which, within
either the current or preceding calendar year, service is or
was performed with respect to which such employing unit is
liable for any federal tax against which credit may be taken
for contributions paid into a state unemployment fund or an
employing unit which, as a condition for approval of this
chapter for £full tax credit against the tax imposed by the

Federal Unemployment Tax Act, is required pursuant to such
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act to be an employer under this chapter:;

+5¥(7) any employing unit which, having become an
employer under subsection (1), t2}7-+3) (4), (5}, or ¢4) {(6)
has not, under 39-51-1101, ceased to be an employer subject
to this chapter; or

#6¥(8) for the effective period of its election
pursuant to 39-51-1102, any other employing unit which has
elected to become fully subject to this chapter."

Section 3. Section 39-51-203, MCA, is amended to read:

"39-51-203. Employment defined. (1) "Employment”,
subject to other provisions of this section, means service
by an individual or by an officer of a corporation,
including service 1in interstate commerce, performed for
wages or under any contract of hire, written or oral,
express or implied.

(2) {a) The term "employment" includes an individual's
entire service perfb:med within or both within and without
this state if:

{i) the service is localized in this state; or

(ii) the service is not localized in any state but some
of the service is performed in this state and:

(A) the base of operations or, if there is no base of
cperations, then the place from which such service is

directed or controlled, is in this state:; or

{B) the base of operations or place from which such

_10_
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service is directed or controlled is not in any state in
which scme part o©of the service is performed, but the
individual's residence is in this state.

{b) Service is considered to be 1localized within a
state if:

(i) the service is performed entirely within such
state; or

(i1} the service is performed both within and without
siich state, but the service performed without such state is
incidental to the individual's service within the state. for
example, is temporary or transitory in nature or consists of
igolated transactions.

{3) Service not covered under subsection (2} of this
section and performed entirely without this state with
respect to no part of which contributions are required and
paid under an unemployment insurance law of any other state
or of the federal government is considered to be employment
subject to this chapter if the individual performing such
services is a resident of this state and the department
approves the election of the employing unit for whom such
services are performed that the entire service of such
individual is considered to be employment subject to this
chapter.

(4} Service performed by an individual for wages 13

considered to be employment subject to this chapter unless
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and until it is shown to the satiafaction of the department
that the individual is an independent contractor.

{5) The term "employment" includes service performed by
an individual in the employ of this state or any of its
instrumentalities {or in the employ of this state and one or
more other states or their instrumentalities) for a hospital
or institution of higher education located in this state.
The term “employment" includes service performed by all
individuals, including without limitations those individuals
who work for the state of Montana, its universities, any of
its colleges, public schocls, components or units thereof,
or any lecal government unit and one or more other states Or
their instrumentalities or political subdivisions whose
services are compensated by salary or wages.

{6) The term "employment” includes service performed by
an individual in the employ of a religious, charitable,v
arientific, literary, or educational organization.

{7) {(a) The term “empioyment" includ=:s the service of
an individual who 1is a c¢itizen of the United States
performed cutside the United States, except in Canada, in
the employ of an American employer, other than service which
is considered employment under the provisions of subsection
(2) of this section or the parallel provisions of another
state's law, if:

(i) the employer's principal piace of business in the

-12-
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United States is located in this state:;

{(ii) the employer has no place of business in the United
States, but:

{4) the employer is an individual who is a resident of
this state;

{B) the employer 1is a corporation which is organized
under the laws of this state; or

(C} the employer 1s a partnership or a trust and the
number of the partners or trustees who are residents of this
state is greater than the number who are residents of any
other state; or

(iii) none of the criteria of sections (7)(a){i) and
{7)(a)(ii) of this subsection are met but the employer has
elected coverage in this state or, the employer having
failed to elect coverage in any state, the individual has
filed a claim for benefits based on such service under the
law of this state.

(b) An "American employer", for purposes of this
subsection, means a person who is:

{i) an individual who 1is a resident of the United
States:;

(ii) a partnership if two-thirds or more of the partners
are residents of the United States;

(iii) a trust if all of the trustees are residents of

the United States; or
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{iv} a corporation organized under the laws of the
United States or of any state.
t8¥--Agricuttnrat--taber--exempted-—under——39-53-284——%is
censtdered-—empiayment--whenever-—the--empioying——unit--pays
$267;000-or-mare—in-cash-to-werkers—-fer-agricutturat-taber—in
any~--gquarcter—-in--the--current-or-preceding-catendar-yvyear—-or
empioys-+8-sr-mere-workers-in-agriculturai-iabor-on-20--days
tn--20--different-—wesks——during——the——esuprent——or-preceding
catendar-year-—If-an—employery-inctuding-but-not-timited--to
an-empitoyrng-unit-providrng-outfitter-and-guide-servicess—is
otherwtse--subject--to-~this-—chapter--and--has-agrreuttura
empioyment;-aii-emplteyees-engaged—in-agrienitoral-iabor-must
ba--excivded--from——coverage-—under-—this--chapter--if-——the
emptoyers
tay—-in--any—-quarter--or--catendar-yeary-as—appiicabler
dees-not-meet-either-of-the-testa-retating-to--the—-—monetary
ameunt—-or--number--of--empltoyses——and--days-woarkedr;-£or—-the
subject-wages-atcrribueabte-tea-agricuiturat-tabor+—-and
thyr-keeps—separate-books-and-records-to—acecounc—for-the
emptoyment-of-persons—in-agricutturatr-tabors
t9y~~-Demestie-service-exempted-under—39-51-204¢t1FtBy-—%a
considered-—ampioyment—-whenever--the-—empitoying——unit——pays
§i;888--or-—more-tn-eash-fer-domestic-service-in—any-—quartes
durtng-—the--current——sr—-preceding--catendar--years—-¥£f-~an

empioyer—ta--otherwise—-subject—-ta——this--chapter--and-—iras

-14-
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domestic———service——empiaymenty--ati--employees—-engaged--in
demestic-serviee-must-be-exciuded-from-coverage—-under-—this
chapter—if-the-ampioyers

ta}--doms—-not--meet-—the--manetary-—-payment-test-in-any
quatter—or-catendar-yeary-as—-appiicabier--for-—-the——subject
wages-attributabie-to-demestic-services-and

tbi-—keeps-separate-books-and-records-to-aceount-for-the
empieyment-of-perasns-in—-domestic-services"

Section 4. Section 39-51-204, MCA, is amended to read:

®39-51-204. Exclusions from definition of employment.
{1l) The term “employment" dcoes not include:

(a) agricultural labor, except as provided in

39-51-283¢08}+ 39-51-202(2). If an employer is otherwise

subject to this chapter and has agricultural employment, all

employees engaged in_ agricultural labor must be excluded

from coverage under this chapter if the employer:

(i) in any quarter or calendar year, as applicable,

does  not meet either of the tests relating to the monetary

amount or number of employees and days worked, for the

subiject wages attributable to agricultural labeor; and

{ii) keeps separate books and records to account for the

employment of persons in agricultural labor;

(b} domestic service in a private home, local college
club, or local chapter of a college fraternity or sorority,

except as provided in 39-5%-203¢93%; 39-51-202(3). If an
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employer is otherwise subject to this chapter and has

domestic service employment, all employees engaged in

domestic service must be excluded from coverage under this

chapter if the employer:

(i) does not meet the monetary payment test in any

quarter or calendar vear, as applicable, for the subject

wages attributable to domestic service; and

{ii) keeps separate books and records to account for the

employment of persons in domestic service;

(c}) service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

{d) service performed by an individual in the employ of
that individual's son, daughter, or spouse and service
performed by a child under the age of 21 in the employ of
the child's father or mother;

(e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or <f an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that naticnal banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, precvided that such service 1is

excluded from employment as defined in the Federal

-16-
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Unemployment Tax Act by section 3306(c)({7) of that act;

(f) service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adeption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights toc unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acguired
rights to benefits under this chapter:

{g) services performed in the delivery and distributiocon
of newspapers or shopping news from house to house and
business establishments by an individual under the age of 18
years, but not including the delivery or distribution to any
point or points for subsequent delivery or distribution:

(h) services performed by real estate, securities, and
insurance salespeople paid solely by commissicns and without
guarantee of minimum earnings;

(i} service performed in the employ of a school,
college, or university if such service 1is performed by a

student who 1s enrolled and is regularly attending classes
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at sueh school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program af
unemployment insurance;

{j) service performed by an individual who is enrolled
at a nonpreofit or public educational institution, which
normaliy maintains a regular faculty and curriculum and
normally has a regularly organized bedy of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at such institution which combines academic
instruction with work experience if such service is an
integral part of such program and such institution has so
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital;

(1) services performed by a cosmetologist who is
licensed under Title 37, chapter 31, or a barber wheo is

licensed under Title 37, chapter 30, and whe has

-18—
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acknow;edged in writing that he is nat covered by
unemployment insurance and workers' compensation and who
contracts with a cosmetological establishment as defined in
37-31-101 or a barbershop as defined in 37-30-101, which
contract shall show the cosmetologist or barber is free from
all control and direction of the owner in the contract and
in fact; receives payment for services from his or her
individual clientele; leases, rents, or furnishes all of his
or her own equipment, =skills, or knowledge; and whose
contract gives rise to an action for breach of contract in
the event of contract termination {the existence of a single
license for the cosmetological establishment or barbershop
shall not be construed as a lack of freedom from control or
direction under this subsection):

(m) casual labor not in the course of an employer's
trade or business performed in any calendar quarter, unless
the cash remuneration paid for such service is §50 or more
and such service is performed by an individuali who is
regularly employed by such employer to perform such service.
"Regularly employed” means the services are performed during
at least 24 days in the same quarter.

{n) services performed For the ipnstallation of floor
coverings if the installer:

{i1) bids or negotiates a contract price based upon work

performed by the yard cor by the job;
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(ii) is paid upon completion of an agreed upon porticn
of the job or after the job is completed;

{iii) may perform services for anyone without
limitation;

(iv) may accept or reject any job;

(v) Furnishes substantially all tools and equipment
necessary to provide the services; and

{vi) works under a written contract that:

{A) gives rise to a breach of conmtract action if the
installer or any other party fails to pe.form the contract
obligations;

(B) states the installer is not covered by unemployment
insurance; and

(C) requires the igstalier to provide a current
workers' compensation policy or to obtain an exemption from
workers' compensation reguirements.

{2} "Employment®” does not include elected public
officials.

{3) For the purposes of 39-51-203(6), the term
"employment' does not apply to service performed:

{a) in the employ of a church or convention or
association of churches or an organization which is operated
primarily Ffor religious purpeses and which i3 operated,
supervised, controlled, or principally supported by a church

or coanvention or association of churches;

-20-~
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{b) by a duly o¢rdained, commissioned, or licensed
minister of a chureh in the exercise of the church's
ministry or by a member of a religious order in the exercise
of duties reguired by such order;

(e) in a facility conducted for the purpose of carrying
cut a program of rehabilitation €for individuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work Eor
individuals who, because of their impaired physical or
mental capacity, cannct be readily absorbed in the
competitive labor market by an individual receiving such
rehakbilitation or remunerative work;

(d) as park of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state. ar
political subdivision thereof by an individual receiving
such work relief or work training; or

(e) for a state prison or other state correctional or
custodial institution by an inmate of that institution."

Section 5. section 33-51-206, MCA, is amended to read:

®39-51-206. Agricultural labor — who treated as
employer of member of a crew furnished by a crew leader. (1)
For the purposes of 39-51-203, any individual whe is a
member o©fF a crew furnished by a crew leader to perform

service in agricultural labor for any other person shall be
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treated as an employee of such crew leader if:

{a) such crew leader holds a valid certificate of
registration under the Migrant and Seasonal Agricultural
Worker Protection Act, as amended (29 U.S8.C. 1801, et seq.);
or

(b) (i) substantially all the members of such crew
operate or maintain tractors, mechanized harvesting or
cropdusting egquipment, or any other mechanized egquipment
which is provided by such crew leader; and

{ii) such individual is not an employee of such other
person within-she-meaning—of-39-5-282¢+y7y-39-5:-283¢B8y7y--or

39-51-283¢9) for whom services in agricultural labor are

performed.

{2) 1In the case of any individual who is furnished by a
crew leader to perform service in agricultural labor for any
other person and who is not treated as an employee of such
crew leader under subsection (l):

{a}) such other person and not the crew leader shall be
treated as the employer of such individual; and

(b) such other person shall be treated as having paid
cash remuneration to such individual in an amount equal to
the amount of cash remuneration paid to such individual by
the crew leader, either cn his own behalf cor on behalf of
such other person, for the service in agricultural 1labor

performed for such ather person,
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{3) The term "crew leadar” means an individual who:

{a) furnishes individuals to perform service in
agricultural labor for any other person;

(b) pays, either on his own behalf or on behalf of such
other person, the individuals so furnished by him for the
service in agricultural labor performed by them: and

{c¢} has not entered into a written agreement with such
other person under which such individual is designated as an
employee of such other person.”

Section 6. Ssection 39-51-602, MCA, is amended to read:

"33-51-602. Method to be used by department in keeping
wage records. Wage records kept by the department for the
purposes of this chapter ahaii must be kept on the basis of

wages paids,except that for the purposes of determining

benefit eligibility and the amourt and duration of benefits

payable, wages, including lump-sum_payments of accrued

wages, must be assigned to pericds of time ag determined in

accordance with rules adopted by the department.”

Section 7. section 39-51-603, MCA, is amended to read:

"39-51-603. FEmploying unit to keep records and make
reports. (1) Each employing unit shail keep true and
accurate work records containing such information as the
department may prescribe. Those records shall be open to
inspection and audit and shall be subject to being copied by

the department or its authorized representative at any
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reasonable time and as often as may be necessary.

(2) The department and the chairman of any appeal
tribunal may require from any employing unit any sworn or
unsworn reports with respect to persons employed by it which
the department considers necessary to the effective
administration of this chapter.

(3) Information thus obtained or obtained from any
individual under this chapter shali, except to the
individual c¢laimant to the extent necessary for the proper
presentation of a claim, be held confidentlal and shall not
be published or be open to public inspection, except to
public employees in the performance of their public duties,
in any manner revealing the individual's or employing unit's
identity, but any claimant or his legal representative at a
hearing befocre the board or appeal tribunai shall be
supplied with information from the records to the extent
necessary for the proper presentation of his claim.

(4) Any employee o: member of the department who
violates any provision of this section shall be fined not
less than $20 or more than $200 or imprisoned for not longer
than 90 days or both."

Section 8. section 39-51-1101, MCA, is amended to read:

*39-51-1101. cCommencement and termination of coverage
under chapter. {1} Any employing unit which is or becomes an

employer subject to this chapter within any calendar year

~24-
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shall be subject to this chapter during the whole of such
calendar year, except that this subsection shall not apply
to an employing unit electing ceverage as provided for in
39-51-1102.

(2) Except as otherwise provided in 39-51-1102, an
employing unit shall cease to be an employer subject to this
chapter only as of January 1 of any calendar year only if it
files with the department prior to the last day of February
of such year a written application for terminaticon of
coverage and the department finds that the total wages
payable for employment by said employer in the preceding

calendar year did not equal or exceed $%*7y068 the amount of

wages required under 319-51-202 to be considered an emplover

subject to this chapter. For the purpose of this subsection,

the two or more employing units mentioned in sybseetion-——{3%
or-—{3y--of 39-51-202(4) or {5} shall be treated as a single
employing unit."
Section 9. section 39-51-1104, MCA, is amended to read:
“19-51-1104., Duty and 1liability of contractor and
subcontractor, respectively, in regard to contributions

taxes, penalties, and interest owed by subecontractor. (1)

Any contractor who is or becomes an employer under the
provisions of this chapter who contracts with any
subcontractor who alsc is or hecomes an employer under the

provisions of this chapter shall withhold sufficient money

—-25—

7V S

[

@ ~N o ow

ig
il
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0755/01

on the contract to gquarantee that all esnkributiens taxes,
penalties, and interest are paid upon completion of the
contract.

{2) It shall be the duty of any subcontractor whe is or
becomes an employer under the provisions of this chapter to
furnish the contractor with a certification issued by the
department, prior to final payment for the particular job,
stating that said subcontractor is current aand in full
compliance with the provisions of this chapter.

{3) Failure to comply with the provisions of this
section shall render the contractor directly liable for all
contributions taxes, penalties, and interest due from the
subcontractor on the particular job, and the administrator
has all of the remedies of collection against the contractor
under the provisions of this chapter as though the services
in question were performed directly for the contractor.”

Section 10. section 39-51-1105, MCA, is amended tn
read;

"39-51-1105. Liability of corporate officers for

contributions taxes, penalties, and interest owed by

corporation. When a corporation subject to Montana corporate
law has failed to file the annual corporation report with
the Montana secretary of state as required by law the
department shall nold the president, vice-president,

secretary, and treasurer Jjointly and severally liable for
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any contributiens taxes, penalties, and interest due for the

period in which the corperation is delinquent in filing the
anngal ecorporation report. if the required annual
corporaticn report is made and filed after the time
specified, such officers may neot, on account of prior
failure toc make report, be held liable for the eemtributions
taxes thereafter accruing."

Section 11. Section 39-51-1110, MCA, is amended to
read:

"39-51-1110. Refunds to employers. (1) If not later
than 3 vears after the date on which any esmesib=ticns taxes
or interest thereon became due or not later than 1 year from
the date on which payment was made, whichever is later, an
employer who has paid such contributiens taxes or interest
thereon shall make application for an adjustment thereof in
connection with subsequent contribueisn tax payments or for
a refund thereof because such adjustment cannot be made and
the department shall determine that such eontributions Lixes
or interest or any portion therecf was erroneously
collected, the department shall allow such employer to  make
an adjustment thereof, without interest, in connection with
subsequent eentributton tax payments by him or, if such
adjustment cannot be made, the department shall refund said
amount, without interest, from the fund. For like cause and

within the same period, adjustment or refund may be so made
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on the department's own initiative.

{(2) If the department shall determine that an employer
has paid c¢ontributitens taxes to this state under this
chapter when such s=entributiens taxes should have been paid
to another state under a similar act of such other state,
transfer of such eontributiena taxes to such other state
shall be made upon discovery or, upon procf of payment that
such other state has been fully paid, then refund to such
employer shall be made at any time upon application without
limitarion of time.

(3} In the event that this chapter is not certified by
the secretary of labor under section 1603 of the Internal
Revenue Code, as amended, 1939, for any year, then and 1in
that event refunds shall be made of all eontributions taxes
required under this chapter from employers for that year."

Section 12. Section 39-51-1301, MCA is amended to read:

"39-51-1301. (Effective July 11, 19%1) Penalty and
interest on past-due ecentributions taxes. 1) Eontributicns
Taxes unhpaid on the date on which they are due and payable,
as provided by subsections (1)} and (2) of 39-51-1103 and
39-51-1125, that are paid by the end c¢f the month following
the due date shall be subject to a penalty assessment of $10
or 10% of the econtribution tax due, whichever is greater. If
the contributtons Laxes are not paid by the end of the month

following the due date, the employer shall be subject to a

-28-



10
11
12
13
14
15
16
17
i8
19
20

21

22

23
24

25

LC 0755/01

penalty assessment of $15 or 15% of the centributions taxes
due, whichever is greater. All past-due eontyibutienms taxes
shall bear interest at the rate of 1B% a year, to be
prorated on a daily basis.

{2y A penalty of %40 shall be assessed whenever, as the
result of a willful refusal of an employer to furnish wage
information or pay eeneributieons taxes on time, the
department issues a subpoena to obtain wage information or
makes a summary or jecpardy assessment pursuant to
33-51-1302.

{3) Interest and penalties collected pursuant to this
section shall be paid into the unemployment insurance trust
fund.

(4) When failure to pay eontributiens taxes on time was
not caused by willful intent of the employer, the department
may abate the penalty and interest.

{(5) All money accruing to the unemployment insurance
trust fund from interest and penalties collected on past-due
contributtons taxes must be used solely for the payment of
unemployment insurance benefits and may not be used for any

other purpose."
Section 13. Section 39-51-1302, MCA, is amended to
read:

"39-51-1302. Summary or Jjeopardy assessment of unpaid

contributieons taxes. (1) If any employer fails to (file a
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report or return as required under this chapter or the
regulations of the department adopted thereunder within the

time specified or if the employer's records are inaccurate

or are incomplete when an emplover has already filed a

quarterly wage report £for the period in guestion, the

department may make a summary or jecpardy assessment of the
amount due by making up such report and determining the
amount of contributions taxes due and owing to the fund upon
the basis of such information as the department may be able
to obtain, and thereupor the same shall be collected the
same as other reports and contributieons taxes due, with
penalty and interest as provided in this chapter.

(2) Upon making such summary or jeopardy assessment,
the department shall immediately notify the employer in
writing by persconal service or by certified er-registered
mail in the usual course at the last known principal place
of business operated by the employer. Such assessment shall
bpe final unless the employer shall protest such assessment
in writing within 15 days after service of the notice or,
within the same pericd of time, the employer shall file a
correct, signed, and sworn report and statement as provided
by the chapter and the regulations of the department.

{3} Upon written protest being filed as above set
forth, a day certain for the hearing thereof shall be fixed

by the department and notice thereof mailed to the employer.
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At such hearing, the facts ascertained by the department
shall be conclusive and the department may upon the basis of
such facts ascertained assess the amount due, modify, set
aside, or revise the prior assessment and require the
employer to pay the amcunt due with penalty and interest as
provided for in this chapter. A copy of the decision of the
department and the assessment of the amount due shall be
mailed to the employer at his last known principal place of
business and thereupon become final."

Section 14. section 39-51-1303, MCA, is amended to

read:

"39-51-1383. cCollection of unpaid contributions taxes

by civil action. (1) If, after due notice, any employer

defaults in any payment of contributions taxes, penalties,

or interest thereon, the department may at its discretion
initiate a c¢ivil acrion in the name of the Montana
department of labor and industry to collect the amocunt due,
and the employer adjudged in default shall pay the costs of

such action.

(2) aAn action for the collection of eontributiens taxes

due must be brought within 5 years after the due date of
such ¢ontributiona taxes or it is barred.
(3) The department may pursue its remedy under either

this sectian or 39-51-1304, or both."

Section 15. Section 39-51-1304, MCA, is amended to
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read:

"39-51-1304. Lien for payment of unpaid econtribubions
and--assesaments taxes -- levy and execution. (1) Unpaiad
contribaneions--and--asseasments--under--39-5t-404+4+ taxes,
including penalties and interest assessed thereon, have the
effect of a judgment against the employer, arising at the
time such payments are due, The department may issue a
certificate setting forth the amount of payments due and
directing the clerk of the district court of any county of
the state to enter the certificate as a judgment in the
docket pursuant to 25-9-301. From the time the judgment is
docketed, it becomes a lien upon all real and perscnal
property of the employer. Prem--the-—pime——the--Jndgment-—is
fited-with—the-secretary-of-state-or-a-registrar-of-perssnat
property--specificaiiy--describing-the-personat-property;—it
beacomes-a—-tien-upon-personat-property-cf-the-empioyers After
the due process requirements of 39~51-110% and 39-51-2403
have been satisfied, the department may enforce the judgment
pursuant to Title 25, chapter 13, except that the department
may enforce the judgment at any time within 10 years of the
creation of the lien.

{2) The lien provided for in subsection (1) 1is not
valid against any third party owning an interest in real or
personal preperty against which the judgment is enforced iE:

{2) the third party’'s interest is recorded prior to the
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entrance of the certificate as a judgment; and

(b) the third party receives from the most recent
grantor of the interest a signed affidavit stating that all
ecentribucionsr-assessments taxes, penalties, and interest
due from the grantor have been paid.

(3) A grantor who signs and delivers an affidavit is
subject to the penalries imposed by 39-51-3204 if any part
of it is untrue. Notwithstanding the provisions of
39-51-3204, the department may proceed against the employer
under this secticn or 39-51-1303, or bcth, to collect the
delinquent eentributionsy-asasessments taxes, penalties, and

interest.

(4) The lien provided for in subsection (1) must be

released upon payment in _ full of the unpaid taxes,

penalties, and accumulated interest. The department may

release or may partially release the lien upon partial

payment or whenever the department determines that the

release or partial release of the lien will facilitate the

cellection o©of unpaid taxes, penalties, or interest. The

department may release the lien if it determines that the

lien is ynenforceable.®

Section 16. section 39-51-1305, is amended to read:

"39-51-1305. Priority of payment of eontributions taxes
due under legal dissolutions or distributions. In the event

of any distribution of an employer's assets pursuant to an
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order of any court under the laws of this state, including
any receivership, assignment for benefit of creditors,
adjudicated insolvency, composition, or similar proceeding,
eontribptions taxes then or thereafter due shall be paid in
full prior to all other claims, except taxes and claims for
wages of not more than $250 to each claimant earned within 6
months of the commencement of the proceeding.”

Section 17. Section 39-51-1306, MCA, is amended to
read:

"39-51~1306. Reciprocity with other states for
collection of unpaid eentsribusiens taxes. (1) The courts of
this state shall recognize and enforce liabilities for

unemployment eentetbutions taxes and any other special

asgessmenks imposed by other states which extend a like
comity to this state.

{2} The department is hereby empowered to sue in the
courts of any other jurisdiction which extends such comity

to collect unemployment contributions taxes, penalties, and

interest due this state. The officials of other states which
by statute or otherwise extend a like comity to this state
may sue in the courts of this state to collect for such

coneributions taxes and any other special assessments and

interest and penalties, if any, due such state. In any such
case the administrator may through his attorney or attorneys

institute and conduct such suit for such other state.

-34-
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{3) Venue of such proceedings shall be the same as for
actions to collect delinguent coneributions taxes,
penalties, and interest due under this chapter.

(4) A certificate by the secretary of any such state
under the great seal of such state attesting the authority
of such official or officials to collect unemployment

insurance contributions taxes and cther special assessments,

penalties, and interest shall be conclusive evidence of such
authority."

Section 18. section 39-51-2116, MCA, is amended to
read:

"39-51-2110. Payment of benefits te aliens. (1}
EBffestive-January-i7-+9707-bhenefits Benefits shall not be
patd pavable on the basis of services performed by an alien
unless aueh the alien is an 1individual who has-—-been was
lawfully admitted Ffar permanent residence at the time the

services were performed, was lawfully present £for the

purposes of performing the services, or eotherwise-~i3 was

permanently residing in the United States under color of

lawy at the time the services were performed, including an

alien who t» was lawfully present in the United States as a
result of the application of the provisions of section
203({a)(7) or section 212{d){5) of the Immigration and
Nationality Act.

(2) Any data or information required of individuals

_35_
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applying for benefits to determine whether benefits are not
payable to them because of their alien status shall be
uniformly required from all applicants for benefits.

(3) 1In the case of an individual whose application for
benefits would ctherwise be approved, no determination that
benefits to such individual are not payable because of his
alien status shall be made except upon a preponderance of

the evidence.”

Section 19. section 39-51-2509, MCAa, is amended to
read:

"39-51-2509. Weekly extended benefit amount, (1) The
weekly extended benefit amount payable to an individual for
a week of total unemployment in his eligibility peried shall
be an amount equal to the weekly benefit amount, except as

provided in subsection (2).

{2} For any week during a period in which federal

payments to this state under section 204 of the

Federal-State Extended Unemployment Compensation Act of 1970

are reduced under an order issued under section 252 of the

Balanced Budget and Emergency Deficit Control Act of 1985,

the weekly extended benefit amount payable to an individual

for a week of total unemployment in his eligibility period

must be reduced by a percentage equivalent to the percentage

of the reduction_in the federal payment. The reduced weekly

extended benefit amount, if not a full dollar amount, must

-36-
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be rounded to the nearest lower full dollazr amount, payable

to him during his applicable benefit year.”

Section 20. Section 39-51-2510, MCA, is amended to
read:

"39-51-2510. Tatal extended benefit amount. The (1)

Except as provided in subsection (2), the total extended

benefit amount payable to any eligible individual with
respect to his applicable benefit year shall be the least of
the following amounts:

t¥¥(a} 50% of the total amount of regular benefits
which were payable to him under this chapter in his
applicable benefit year;

+2¥(b) 13 times his weekly benefit amount which was
payable to him under this chapter for a week of total
unemployment in the applicable benefit year.

(2) During any fiscal year in which federal payments to

this state under section 204 of the Federal-State Extended

Unemployment Compensation Act of 1970 are reduced under an

order issued under section 252 of the Balanced Budget and

Emergency Deficit Control act of 1985, the total extended

benefit amount payable to an_individual with respect to his

applicable benefit year must be reduced by an amount egual

to the aggregate of the reductions under 39-51-2509 in  the

weekly amounts pald to the individual."”

Section 21. Section 39-51-2602, MCA, is amended to
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read:
"39-51-2602. Approved trade-resdjustment training under

federal programs. (1) Notwithstanding any other provisions

of this chapter, no otherwise eligible individual may be
denied benefits for any week:

(a) because he-is of participation in training approved

under Secticon 236({a}(l) of the federal Trade Act of 1974+ or

under Title III of the federal Job Training Partnership Act;

(b) tn--whieh-—in--is because of participation in such

approved training described in subsection (l){a) by zreason

cf leaving work to enter suweh the training if the work left
is not suitable employment; or

{(c) because of the application to any such week in
training of provisions in this chapter or any federal
unemployment insurance law administered by this agency,
relating to availability for work, active search for work,
or refusal to accept work.

(2) For purposes of this section, "suitable employment”
means wark of a substantially equal or higher skill level
than the individual's past adversely affected employment, as
defined for purposes of the federal Trade Act of 1974 and

the federal Job Training Partnership Act, and for which the

wages are not less than B80% of the individual's average
weekly wage as determined for the purposes of the federal

Trade Act of 1974 and the federal Job Training Partnership

_38_



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0755/01

Act.”

Section 22. section 39-51-1121, MCA, is amended to
read:

"39-51-1121. Definitions. As used in this part and part
12, the following definitions apply:

{l}) "Computation date" means the reporting period
ending September 30 preceding the calendar vear for which a

covered employer's contribution rate is effectlive.

{2) "Cutoff date"” means Beecsmbapr--3% November 30

immediately tollowing the computation date. The department
may extend the cutoff date in meritorious cases.

{(3) "Deficit employer™ means an employer who 1S subject
under this chapter and who has established a record of
accumulated benefits charged to the employer's account in
excess of the employer's accumulated contributions paid as
of the cutoff date.

t4)y——"“Deparctmenti-—-means—-the-—deparement-—cf--tabhor-and
induatrys

t5+(4) "Eligible employer" means an employver who has
been subject under this chapter for the 3 fiscal years
immediately preceding the computation date and who has:

tay-——~fited-ati-contribotion-reperts—-prescribed-—-by-—the
department;

tb}-~pazd--ati--contributions--and-ati-asseasments-under

39-5-484{4t-and-penatttes-and-interest-theraon:
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te¥(a) established a record of accumulated
contributions in excess of benefits charged to the

employer's account; and

té¥(b) paid wages in at least 1 of the 8 calendar
quarters preceding the computation date.

t6¥(5) "Fiscal year"” means the four consecutive
calendar gquarters ending on September 30.

+7+{6) "Governmental entities" means the state or any
political subdivision of the state or an instrumentality of
the state or a political subdivision, including any
employing unit funded directly by tax levies.

(7}  “"New employer” means an employer who:

(a) has not been subject ta the provisions of this

chapter for the 3 fiscal years immediately preceding the

computation date; and

{(b) has established a record of accumulated

contributions in excess of benefits charged to the

employer's account.

(8) "Taxable wage base" means the amount of wages
subject to contributions and to assessments under
39-51-404{4) for each calendar year. Payment of
contributions and of assessments under 39-51-404(4) may
apply only to wages paid up to and including the amount
specified in 39-51-1108.

t9t~-tUnrated-empioyer!-means-an-empleyer-who-is-asubjece
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under-this-chapter-and-who-does—not-meet-ati-the-criteria-of
an—eligibte-or-a-deficit-employers”

Section 23. Section 39-51-1125, MCA, is amended to
read:

*39-51-1125. Computation of payments in lieu of
contributions. {1l) After June 30, 1587, qualified employers
electing to make payments in lieu of contributions shall pay
into the fund an amount eguivalent to the full amount of
regular benefits plus the state's share of extended benefits
paid to individuals based on wages paid by the employing
unit. After December 31, 1978, governmental entities shall
pay the full amcount of extended benefits.

(2) If benefits paid an individual are based on wages
paid by both the employer and one or more other employers,
the amount payable by any one employer to the fund bears the
same ratio to total benefits paid to the individual as the
base period wages paid to the individual by such employer
bear to the total amount of base period wages paid to the
individual by all the individual's base period employers.

(3) If the base period wages of an individual include
wages from more than one such employer, the amount toc be
paid into the fund with respect to the benefits paid to the
individual shall be prorated among the liable employers in
proportion to the wages paid te the individual by each such

employer during the base period.
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{4) The amount of payment required from employers shall
be ascertained by the department monthly and becomes due and
payable by the employer gquarterly as directed in this
chapter. Penalty and interest for delinquency shall be
assessed such emplcyers as specified in 39-51-1301.

{S) A payment may not be regquired under this section

with respect to benefits paid te an individual if the

qualified employer continues to provide employment to the

individual with no reducticn in hours or wages."

Section 24. section 39-51-1212, MCA, is amended to
read:

"39-51-1212. Experience rating for governmental
entities. (1) Governmental entities newly covered under this
chapter after December 31, 1974, shall make payments for the
pericd prior teo July 1, 1977, equal to 0.4% of total wages
paid employees for services in employment during the
calendar quarter and for the period after July 1, 1977,
shall make payments at the median rate,

{(2) The rates of governmental entities who have
accumulated experience rating credits shall be adjusted
annually as follows with each governmental entity assigned a
rate based upon:

{a) its benefit cost experience, to be arrived at by
dividing the total sum cf benefits charged to the employer's

account for all past periods which are completed
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transactions by December 31 by total wages from date of
subjectivity of the employing unit through December 31; and

(b) the benefit cost for all past years of governmental
entities electing to pay contributions compared with total
payrolls reported for all past years by these governmental
entities used as a median, with the rates so fixed using the
median that the rates will, when applied to the total annual
payrell for subject governmental entities, yield total paid
contributions equaling approximately the total benefit
costs.

{3) New governmental antities electing to pay
contributions shall be assigned the median rate for the year
in which they become subject.

(4) At no time may the minimum rate be less than {§.1%
or the maximum rate be greater than 1.5%, The rates are to
be graduated at one—tenth intervals.

{(5) In the event benefit charges exceed contributions
paid in the last 2 completed tiscal years, governmental
entities' rates will be adjusted by increasing all rates to
the next higher schedule.

(6} The computed rate is effective July 1 of each year.

(7) Governmental entities must be charged for their
share of the total benefits paid to a claimant if the
governmental entity contributed wages during the claimant's

base period. The benefir charged must be based on the
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percentage of wages paid by the governmental entity as
compared to the total wages paid by all employers in the
claimant's base period.

{(8) A payment may not be required under this section

with respect to benefits paid to an individual if the

governmental employer continues to provide employment to the

individual with no reduction in hours or wages."

Section 25. Sectien 39-51-~1213, MCA, is amended to
read:

%39-51-1213. Classification of employers for experience
rating purpeses. (1) The department shall for each calendar
year classify employers in accordance with their actual
experience in the payment of contributions and with respect
to benefits charged against their accounts, with
contribution rates reflecting benefit experience. Each
employer's rate for a calendar year shall be determined on
the basis of the employer's record as of October 1 of the
preceding calendar year.

{2) In making the classification, each eligible and
deficit employer's contribution rate is determined in the
manner set forth below:

(a) Each employer is given an "experience factor" which
is contributions paid since October 1, 1981, minus benefits
charged on each employer's acccount since October 1, 1981,

divided by the employer's average annual taxable payroll
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rounded to the next lower dollar amount for the 3 fiscal
years immediately preceding the computation date. The
computation of the ‘“experience factor” shall be to six
decimal places.

(b) Schedules shall be prepared 1listing all eligible
and deficit employers 1in inverse numerical order of their
experience factors., There shall be listed on such schedules
for each employer in addition to the experience factor:

{i) the amount of the employer's taxable payroll for
the fiscal year ending on the computation date; and

{ii) the cumulative total consisting of the sum of the
employer's taxable payroll for the fiscal year ending on the
computation date and the corresponding taxable payrolls for
all other employers preceding that employer on the
schedules.

(3) The cumulative taxable payroll amounts listed on
the schedules provided for in 39-51-1218 shall be segregated
into groups that will yield approximately the average tax
rate according to the tax schedule assigned for that
particular taxable year. Each group shall be identified by
the rate class number listed in the table which represents
the percentage 1limits of each group. Each employer on the
schedules is assigned that contribution rate opposite that
employer's rate class for the tax schedule in effect for the

taxable year.
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{4} t(a) If the grouping of rate classes requires the
inclusion of exactly one-half of an employer‘s taxable
payroll, the employer is assigned the lower of the two rates
designated for the two classes in which the halves of that
employer's taxable payrcll are so reqguired.

(b} If the group of rate classes requires the inclusion
of a portion other than exactly one-half of an employer's
taxable payrell, the employer is assigned the rate
designated for the class in which the greater part of that
employer's taxable payroll is so reqguired.

{c) If one or more employers on the schedules have
experience factors identical to that of the last employer
included in a particular rate class, all such empioyers are
included in and assigned the contribution rate specified for
such class, notwithstanding the provisions of 39-51-1214.

(5) If the taxable payroll amount or the experience
factor or both such taxable payroll amount and experience
factor of any eligible or deficit employer 1listed on the
schedules is changed, the emplcyer is placed in that
position on the schedules which the employer would have
occupied had that employer's taxable payroll amount or
experience factor as changed been used in determining that
employer's position in the first instance, but such change
does not affect the position or rate classification of any

other employer listed on the schedules and does not affect

_46_



o

-~ o

10
11
12
13
14
15
16
17
18
19
20
21
22

23

25

LC 0755/01

the rate determination for previous years.
(6) Pefieit--empioyers An employer who have has not
filed all required payrecll reports or paid all contributions

taxes, penalties, and interest due by the cutoff date must

be assigned the maximum contribution rate in effect for the

taxable year for his classification as an eligible, deficit,

or new employer.”

Section 26. section 3%-51-1214, MCA, is amended to
read:

"39-51-1214. Benefit payments chargeable to employer
experience rating accounts. {1) Except for cost
reimbursement, benefits paid shall be charged to the account
of each of the claimant's base period employers. Tha2 benefit
charged must be based on the percentage of wages paid by the
employer as compared toc the total wages paid by all
employers in the claimant's base period.

{2) No charge shall be made tc the accourt of such
covered employer with resgpect to benefits paid under the
following situations:

{a) if paid to a worker who terminated his services
voluntarily without good cause attributable te such covered
employer cr who had been discharged for misconduct in
connection with such services;

(b)) if palid in accordance with the extended benefit

program triggered by either naticnal or state indicators; er
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{c) if the base period employer continues to provide
employment with no reduction in hours cor wagess; Or

{d) if Dbenefits are paid to claimants who are in

training approved under 39-51-2307."

Section 27. section 39-51-1217, MCA, is amended to
read:

*39-51~1217. Schedule of rates assigned based en trust
fund reserve. (1) The rate schedule for each calendar vear
is assigned based upon the ratic cof the trust fund balance
as of DPeecamber--3% November 30 prior to the rate year to
total wages in covered employment for the 12-month period
ending June 30 prior to the computation date.

(2) The ratio at the top of each tax schedule in the
tax table shown in 39-51-1218 represents the minimum fund
level required for a specific tax schedule to be in effect.

{3) Employer rates are assigned 1in accord with the
rates provided in each schedule for eligibles--unratedr; and
deficit emplovers, based upon their experience as defined in
this section.

(4) For the calendar year 1990 and each year
thereafter, any employer classified as unrated a new
employer must be assigned a rate equal to the average rate
of contributions paid by employers in the same major
industrial classification for the calendar vyear preceding

the computation date, plus an adjustment for the difference
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between the average tax rate assigned for the previous
calendar year and the average rate in effect for the current
calendar vyear. At no time may an-unrated a new employer be
assigned a rate lower than 1%. The computation of the
average rate of contributions in a major industrial
classification must exclude those employer accounts that are
not eligible for the computation of an experience rating
solely by reascn of insufficient experience. The department
shall develop the major industrial classifications £for the
state and shall annually determine the contribution rate for

each classification.”
Section 28. Section 39-51-1218, MCA, is amended to
read:

"39-51-1218. Rate schedules.

SCHEDULES OF CONTRIBUTION RATES -- Part T
Sched. Sched. Sched. Sched.
I I1 III iv

Minimum Ratio of

Fund to Total Wages {.0260) {.0245) {.0225) (.0200)
Average Tax Rate 1.4 1.6 1.8 2.0
Rate Class Contribution Rates For Eligible Employers
1 0.0% 0.1% 0.3% 0.5%

2 0.1 0.3 0.5 0.7
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Camesrhubron-Rabes-FPoar-Hnrated-Employers

2+8%

2+2%

274%

2<6%

Contribution Rates For Deficit Employers

3.2%

3.4

_.50_
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Sched. Sched. Sched.
v VI \'S 3
{.0170) (.0135) (.0095)
2.2 2.4 2.6

Sched. Sched.
VIII IX
(.0075) (.0050)
2.8 3.0
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Contribution Rates For Eligible Empioyers

0.7% 0.9% 1.1%
0.9 1.1 1.3
1.1 1.3 1.5
i.3 1.5 1.7
1.5 1.7 1.9
1.7 1.9 2.1
1.9 2.1 2.3
2.1 2.3 2.5
2.3 2.5 2.7
2.5 2.7 2.9

1.3%
1.5

1,7

1.5%

1.7%

1.9

goneribation-Ratea-Per-Hnrated-Empioyers

2+8% 3-0% 3+2%

I-4%

3+6%

3+8%

Contribution Rates For Deficit Employers

3.0% 4.2% 1.41%

-51—
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4.2 4.4 4.6 4.8 5.0 5.2
4.4 4,6 4.8 5.0 5.2 5.4
4.6 4.8 5.0 5.2 5.4 5.6
4.8 5.0 5.2 5.4 5.6 5.8
5.0 5.2 5.4 5.6 5.8 6.0
5.2 5.4 5.6 5.8 6.0 6.2
5.4 5.6 5.8 6.0 6.2 6.4
5.6 5.8 6.0 6.2 6.4 6.4
6.4 6.4 6.4 6.4 6.4 6.4"

Section 29. section 39-51-3201, HMCA, is amended to
read:

®39-51-3201. Making false statement or representation
or failing to disclose material fact in order to obtain or
increase benefits -- administrative penalty and remedy. (1)
A person who makes a false statement or representation
knowing it to be false or knowingly fails to disclose a
material fact in order to obtain or increase any benefit or
cther payment under this chapter or under an employment
security law of any cther state or territory or the federal
government, either for himself or for any other person, is:

ti¥(a} disqualified Eor benefits thereafter for a
period of not more than 52 weeks, beginning with the first
compensable week following the date of such determination by
the department, the length of time of the disgualification

as herein described to be determined by the department in
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accordance with the severity of each case; and

t+2+(b) required to vrepay to the department, either
directly or as authorized by the department, by offset of
future benefits to which he may be entitled, or by a
combination of both such methods, a sum equal to the amount
wrongfully received by him plus iateresc-at-the-rate-of~38%
a-year--computed--frem--the--time--the--faise-—atatement--or
representation-—or——che--faiture-to-disciose-a-materiai-fact
occurredrs-except-that-future-benefrea-may--noet——be--used-—-to

offsat--the-interest-dues a penalty equivalent to 33% of the

fraudulently obtained benefits, except that future benefits

may not be used to offset the penalty due. However, he is

not required to repay any amount wrongfully obtained wmore
than 5 years prior to the date of the department’'s
determination that he made false statements, willful
nondisclosure, or misrepresentation.

(2) All money accruing from the penalty under

subsection (1){b) must be depcsited in the federal special

revenue account., Mcney depcsited in that account may be

appropriated to the department to be used to detect _and

collect unpaid taxes and overpayments of benefits tc the

extent that federal grant revenues are inadequate for these

purposes. Meoney in the account not appropriated for these

purposes must be transferred by the department to the

unemployment insurance trust fund at the end of each fiscal
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year."

Section 30. Section 39-51-3202, MCA, is amended to
read:

"39-51-3202, Making false statement or representation
or failing to disclose material fact in order tg obtain or
increase benefits —— criminal penalty. (1) A person who, in
order to obtain or increase for personal gain or for any
other person benefits under this chapter or wunder an
employment security law of any other state or territory or
the federal government, knowingly makes a false statement or
representation or knowingly fails to disclose a material
fact is guilty cf a crime under 45-7-203, and the department
may cause criminal proceedings to be initiated against the
person.

{2) A person will be required to repay to the
department an amount as determined by 39-51-3201¢2¥(1)(b).

{3) For purposes of this section, restitution awarded
under this section must include a sum equal to the amount
wrongfully received plus :8%--interest--a-—yearsy a_ penalty

eguivalent to 33% of the amount wrongfully received.

notwithsranding——the——provisions——ef--25-9-285= all money

accruing  from the penalty must be deposited in the federal

Special revenue account. Money deposited in that account may

be appropriated to the department to be used to detect and

collect unpaid taxes and overpayments of benefits to the
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extent that federal grant revenues are inadequate for these

purposes. Money in  the account not appropriated for these

purposes must be transferred by the department to the

unemployment insurance trust fund at the end of each fiscal

year."

Section 31. section 39-51-2107, MCA, is amended to
read:

"39-51-2107. Services for remuneration to be performed
during benefit year as condition for receiving benefits in
second benefit year —— amount required. An individual who
received benefits during a benefit year must perform
services for remuneration after—the-bsginning-of--that--year

following the initial separation from employment in the

previous benefit year as a condition for receiving benefits

in a second benefit year. The--service—may-be-in-sither

covered~-ar--noncovered---emptoyment: The service must

constitute employment as defined in 39-51-203 and 33-51-204.

However, the individual must have earned the lesser of
three-thirteenths of his high guarter of his second benefit
year or 6 times his weekly benefit amount of that same
year."

Section 32. Section 39-51-2302, MCA, is amended to
read:

"39-51-2302. Disqualification for leaving work without

good cause. (1) An individual shall be disqualified for
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benefits if he has left work without good cause attributable
to his employment.

(2) He may not be disqualified if the department finds
that he left his employment because of personal illness or
injury not associated with misconduct or-tefi-his-empioyment
upon the advice of a licensed and practicing physician and,
after recovering from his illness or ihjury when recovery is
certified by a licensed and practicing physician, he
returned to his employer and offered his service and his
regular or comparable suitable work was not available, if so
found by the department, provided he is otherwise eligible.

(3) To requalify for benefits, an individual must
perform sarvices other than self-employment for which
remuneration is received egual to or in excess of six times
his weekly benefit amount subseguent to the week in which
the act causing the disgualification occurred unless he has
been in regular attendance at an educational institution
accredited by the state of Montana for at least 3

consecutive months from the date of his enrollment.”

Section 33. Section 39-51-2303, MCA, is amended to
read:

"39-51-2303. Disqualification for discharge or
suspension due to misconduct. An individual shall be

disqualified for benefits after being discharged or

suspended:
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(1LY for misconduct connected with the individual's work
or affecting the individual's employment until the
individual has performed services, other than
self-employment, for which remuneration is received equal to
or in excess of eight times the individual's weekly benefit
amount subseguent to the week in which the act causing the
disgualification occurred;

(2} for gross misconduct connected with the
individual's work or committed on the employer's premises,
as determined by the department, for a period of 52 weeks."

NEW SECTION. Section 34. Repealer. Section 39-51-2308,

MCA, 1s repealed.

NEW SECTION. Section 35. Severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of {this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 36. Effective date. [This act] is
effective July 1, 1991.

~-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HBO726, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

A bill to generally revise and clarify the unemployment insurance laws.

ASSUMPTIONS:

1.

2.

Two reimbursable or government employers each yvear would be relieved of benefit charges resulting in a minimal negative
effect on the trust fund.
100 employers would still be delinquent by the cutoff date in any one year. Some employers’ rate would be less than the

rate used now and some would be greater. Increases and decreases are assumed to be offsetting with no net effect on the
expendable trust fund.

. Testing the trust fund balance November 30 as compared tc December 31, would reduce trust fund adequacy by $3.5 million.

Taxable wages are estimated to be 5$3,156,350,000 in FY92. The higher balance on the November 30 calculation date would
reduce the tax rate by 0.2% and therefore receipts by $4,300,000 in FY92.

HB0726 would provide an additional means by which the department can enforce collection of past due contributions.
is insufficient data to estimate the increase in the trust fund balance.

No more than 1C claimant disgualification cases would develop each year; 50% would be disqualified. Average weeks
duration of claimants is estimated to be 14 weeks each year and the average weekly benefit amount to be §129 in FY92 and
$131 in FY93.

The weekly benefit amount of claimants under the Extended Benefit program would be reduced in the event of a Gramm-
Rudman-Hollings Act sequester. Under HB0726, the state portion of extended benefits be reduced to match the federal
reduction. The E.B. program is not expected to be active during the. biennium.

The 33% one time penalty is approximately equal to the accrued interest now charged for overpayments due to fraud.
Interest is currently charged retroactively to the date the overpayment occurred. Because the age of such cases extend
for at least 2 years, the penalty would approximate the retroactive and continuing interest charges under current law.

There

FISCAL IMPACT:

see next page
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Fiscal Note Request,
Form BD-15
Page 2

FISCAL IMPACT:

Expenditures:
UI Benefits

Funding:
UI Trust Fund

Revenues:
UI Trust Fund

HBO726,

as

introduced

FY92

Current lLaw

43,000,000

43,000,000

43,525,000

LONG RANGE EFFECTS OF PROPOSED LEGISLATION:

Section 39-51-1217, MCA, as proposed, would reduce the adequacy of the Ul trust fund by $3.5 million.

Propoged Law

42,990,970

42,990,970

39,225,000

Difference

(2,030)

{%,030)

(4,300,000)

FY93

Current Law
42,000,000

42,000,000

45,325,000

Proposed Law

41,990,830

41,990,830

45,325,000

HB 72¢

Difference

(9,170)

(9,170)
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HB 0726/02
APPROVED BY COMMITTEE

ON LABOR & EMPLOYMENT
RELATIONS

HOUSE BILL NO. 726
INTRODUCED BY BERGSAGEL, LYNCH, THOMAS, DRISCOLL,
O'KEEFTE, BLAYLOCK, WILLIAMS, SQUIRES, NATHE

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE AND
CLARIFY THE UNEMPLOYMENT INSURANCE LAWS; TO DEFINE “TAXES";
TO CLARIFY THE TERM "WAGES"; TO REVISE THE EXCLUSIONS FROM
THE DEFINITION OF EMPLOYMENT RELATING TO AGRICULTURAL LABOR
AND DCMESTIC SERVICES; TO ALLOCATE WAGES TO PERIODS OF TIME
FOR THE PURPOSE OF DETERMINING ELIGIBILITY AND BENEFITS; TO
CLARIFY THE AUTHORITY OF THE DEPARTMENT OF LABOR AND
INDUSTRY TO AUDIT EMPLOYER RECORDS; TO CLARIFY EMPLOYER
LIABILITY FOR TAXES, PENALTIES, AND INTEREST; TO CLARIFY
FAYMENT OF BENEFITS TO ALIENS; TO-REVISE-PAY¥MENT-OF-EXTENDED
BENEPEPS5; TO REVISE APPROVED TRAINING UNDER FEDERAL PROGRAMS
THAT 1S5 ALLOWED WHILE A PERSON IS RECEIVING BENEFITS; TO
REVISE THE CHARGING AND CLASSIFICATION OF EMPLOYERS; TO
PLACE A JUDGMENT LIEN ON THE PERSONAL PROPERTY OF EMPLOYERS
WHO OWE UNPAID TAXES, PENALTIES, AND INTEREST: TO PROVIDE
FOR A PENALTY FOR MAKING FALSE STATEMENTS IN ORDER TQ OBTAIN
OR INCREASE BENEFITS; TO REVISE REQUALIFYING WAGES THAT MUST
BE EARNED AS A CONDITION OF RECEIVING BENEFITS IN A SECOND
BENEFIT YEAR; TO REVISE DISQUALIFICATION FOR BENEFITS FOR

LEAVING WORK WITHOUT GOOD CAUSE; TO-DISQUALIPY-AN-INBEIVIBHADL

f\ lm;mtana Legusiative Councit

10
11
12
13
14
15
le
17
1B
19
20
21
22

23

25

HB 0726/02

POR-HNEMPRLOYMENT - INSURANEE-BENEPIFS-POR- SHSPENS ION-PROM-WORK
DYE--P8--M¥5EENBBEP+ TO REPEAL DISQUALIFICATION FPCR BENEFITS
BECAUSE QF SELF-EMPLOYMENT; AMENDING SECTIONS 39-51-201,
39-51-202, i9-51-2013, 39-51-204, 39-51-206, 39-51-602,
39-51-603, 39-51~-1101, 35~51-1104, 39-51-1105, 3%-51-1110,
35-51-31121, 39-51-1125, 39-51-1212, 39-51-1213, 39-51-121i4,
39-51-1217, 39-51-1218, 39-51-1301, 39-51-1302, 39-31-1303,
39-51-1304, 39-51-1305, 39-51-1306, 39-51-2107, 39-51-2110,
39-51-2302, 39-5:-23837-39-5%-25897-39-53~-25%87 39-51-2602,
39-51-3201, AND 39-51-3202,

MCA; REPEALING SECTION

39-51-2308, MCA; AND PROVIDING AN EFFECTIVE DATE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 39-51-201, MCA, is amended to read:
"39-51-201. General definitions. As used in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

(1) "Annual payroll" means the total amount oI wages
paid by an employer, regardless ¢of the time of payment, for
employment during a calendar year.

{2) ™"Base periocd" means the first four of the last five
compieted calendar quarters immediately preceding the first
day of an individual's benefit year. However, in the case of
4 cembined-wage claim pursuant to the arrangement aporoved

by the secretary o5f labor of the United Srates, the base
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period shall be that applicable under the unemployment law
of the paying state., For an individual who falls to meet the
qualifications of 39-51-2105 or a similar statute of another
state due to a&a temporary total disability as defined in
39-71-116 or a similar statute of anather state or the
United States, the base period means the first four quarters
of the last €five quarters preceding the disability if a
claim for unemployment benefits is filed within 24 months of
the date on which the individual's disability was incurred.

(3} "Benefits" means the money payments payable to an
individual, as provided in this chapter, with respect to the
individual's unemployment.

{4) "Benefit year", with respect to any individual,
means the 5S2-consecutive-week pericd beginning with the
first day of the calendar week in which such individual
files .2 valid claim for benefits, except that the benefit
year shall be 53 weeks if filing a new valid claim would
result in overlapping any quarter of the base year of a
previously filed new claim. A subsequent benefit year may
not be established until the expiration of the current
benefit year. However, in the case of .a combined-wage claim
pursuant to the arrangement approved by the secretary of
tabor of the United States, the base period is the period
applicable under the unemployment law of the paying state.

(S) "Board" means the board of labor .appeals provided
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for in Title 2, chapter 15, part 17.

(6) “Calendar guarter” means the period of 3
consecutive calendar months ending en March 31, June 30,
September 30, or December 31.

(7} “"Contributions" means the money payments to the
state unemployment insurance fund required by this chapter
but does not include asgessments under 39-51-404(4).

(8) “Department" means the department of labor and
industry provided for in Title 2, chapter 15, part 17,

(9) "Employing unit" means any individual or
organization, including the state government, any of its
political subdivisions or instrumentalities, any
partnership, association, trust, estate, joint-stock
company, insurance company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or sucecessor thereof, or the legal representative of a
deceased person which has or had in its employ one oOr more
individuals performing services for it within this state,
except as provided under  aspbssctiens—-{8}--and--t3}---eof

39-51-263 38-51-204(13(a) and (1){(b). All individuals

pecforming serviges within this state for any employing unit
which maintains.two or more separate establishments within
this state are considered to be employed by a single
employing unit for all the purposes of this chapter. Each

individual employed tc perform or assist in performing the
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work of any agent or employee of an employing unit is deemed
to be employed by such employing unit for the purposes of
this chapter, whether such individual was hired or paid
directly by such employing unit or by such agent or
employee, provided the employing unit has actual or
constructive knowledge of the work.

(10) "Employment office” means a free public employment
office or branch thereof operated by this state or
maintained as a part of a state-controlled system of public
employment offices or such other free public employment
offices operated and maintained by the United States
government or its instrumentalities as the department may
approve.

{11) "Fund" means the unemployment insurance fund
established by this chapter to which all <contributions and
payments in 1lieu of contributions are required to be paid
and from which all benefits provided under this chapter
shall be paid.

{12} "Gress misconduct"” means a criminal act, other than
a wviolation of a motor vehicle traffic law, for which an
individual has been convicted in a criminal <¢ourt or has
admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a
fellow employee or the employer.

(13) "Hospital" means an institution which has been
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licensed, certified, or approved by the state as a hospital.

(14) "Independent c¢ontractor® means an individual who
renders service in the course of an occupation and:

(a) has been and will continue to be free from control
or direction over the performance of the services, both
under his contract and in fact; and

(b} 1s engaged in an independently established trade,
occupation, profession, or business.

{15) (a) "Instituticn of higher education", for the
purposes o©f this part, means an educational institution
which:

(i) admits as regular students only individuals having
a certificate of graduation from a high school or the
recognized equivalent of such a certificate;

(i1} is legally authorized in this state rto provide a
pregram of education beyond high school;

{iii) provides an educatiocnal program for which it
awards a bachelor's or higher degree or provides a orogram
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdectoral studies, or a
program ot training to prepare students for gainful
employment in a recognized occupaticn; and

(iv) is a public or other nonprofit institution.

(b} Notwitnstanding any of the faregoing orewvisions of

this subsection, ull colieges and universities in this state
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are 1institutions of higher education for purposes of this
part.

(16) "State" includes, in addition to the states of the
United States of America, the District of Columbia, Puerto
Rico, the Virgin Islands, and the Dominion of Canada.

(17) "Taxes" means contributions and agsessments

required under this chapter but does not include penalties

or interest for past-due or unpaid contributions or

assegsments.

t##4(18) “"Unemployment insurance administration fund"
means the unemployment insurance administration fund
established by this chapter £from which administrative
expenses under this chapter shall be paigd.

t¥8+(19} (a) “"Wages" means all remuneration payable for
personal services, including commissions and bonuses, the
cash value of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute

related to employment. The reasonable cash value of

remuneration payable in any medium other than cash shall be

estimated and determined in accordance with rules prescribed
by the department.

(b} The term "wages" does not include:

{i} the amount of any payment made by the employer, if
the payment was made under a plan established for the

employees in general ar for a specific class or classes of
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employees, to or on behalf of the employee for:

{A) retirement;

(B) sickness or accident disabilitys-buk-in-the-ecase-of
payments--made--by-an-emplever-directiy-to-an-empioyee;—-oniy
ehose-paymenta-made under a workers' compensation law are
axciuded-from-twagesl;

{C) medical and hospitalization expenses in connection
with sickness or accident disability; or

{D} death;

{ii) remuneration paid by any county welfare office from
public assistance Ffunds Ffor services performed at the
direction and request of such county welfare office.

{£33{20) "Week" means a period of 7 consecutive calendar
days ending at midnight on Saturday.

t209(21) An individual's "weekly benefit amount" means
the amount of benefits the individual would be entitled to
receive for 1 week of total unemployment.”

Section 2. section 39-51-202, MCA, is amended to read:

“39-51-202. Employer defined. "Employer" means:

(1) any employing unit whose total annual payroll
within either the current or preceding calendar year equals
or exceeds the sum of $1,000;

{(2) any agricultural employing unit that pays $20,0080

ot _more in cash to workers for agricultural labor in  any

quarter in the current or preceding calendar year or employs
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10 or more workers in agricultural labor on 20 days in 20

different weeks during the current or preceding calendar

year;

{3) any domestic employing unit that pays $1,000 or

mare in cash for domestic service in any gquarter during the

current or preceding calendar year;

t2¥4(4) any individual or employing unit which acquired
the organization, trade, or business or substantially all of
the assets thereof of another which at the time of such
acquisition was an employer subject to this chapter;

+3¥(5) any individual or employing unit which acquired
the organization, trade, or business or substantially all
the assets thereof of ancther employing unit not an employer
subject to this chapter and which, if subsequent to such
acquisition it were treated as a single unit with such other
employing unit, would be an employer under subsection (1) of
this section:

+4¥(6) any employing unit not an employer by reason of
any other subsection of this section for which, within
either the current or preceding calendar year, service is or
was performed with respect to which such employing unit is
liable for any federal tax against which credit may be taken
for contributions paid into a state unemployment fund or an
employing unit which, as a condition for approval 2zf this

chapter for full tax credit against the tax imposed by che
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Federal Unemployment Tax Act, is required pursuant to such
act to be an employer under this chapter;
€%+(7) any employing unit which, having become an

employer under subsection (1), t2%7-+¢3% (2), (3}, (4}, (5).

-or {4+ (6) has not, wunder 33-51-1101, ceased to be an

employer subject to this chapter; or

t6¥(8) for the effective period of its election
pursuant to 39-51-1102, any other employing unit which has
elected to become fully subject to this chapter.”

Section 3. section 39-51-203, MCA, is amended to read:

"39-51-203, Employment defined. (1) "Empicyment"”,
subject to other provisions of this section, means service
by an individual or by an officer of a <corporation,
including service in interstate commerce, performed for
wages or under any contract of hire, written or oral,
express or implied.

{2) (a) The term “employment” includes an individual's
entire service performed within or both within and without
this state if:

(i) the service is localized in this state; or

(Li) the service is not localized in any state but some
of the service is performed in this state and:

(&) the base of operations cr, if there is no base of
operatians, then the place £from wh:ich such service is

directed or vontrelled, is in this state: or

~10~ HB 726
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({B) the base of operations or place from which such
service is directed or controlled is not in any state in
which some part of the service is performed, but the
individual’'s residence is in this state.

(b} Service is considered to be lccaliized within a
state if:

(i} the service 1is performed entirely within such
state: or

(ii) the service is performed both within and without
such state, but the service performed without such state is
incidental to the individual's service within the state, for
example, is temporary or transitory in nature or consists of
isplated transactions.

(3) Service not covered under subsecticn (2) of this
section and performed entirely without this state with
respect to no part of which contributions are required and
paid under an unemployment insurance law of any other state
or of the federal government is considered to be employment
subject to this chapter if the individual performing such
services is a resident of this state and the department
approves the election of the employing unit for whom such
services are performed that the entire service of such
individual is considered to be employment subject teo this
chapter.

(4) Service performed by an individual tor wages is
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considered to be employment subject to this chapter unless
and until it is shown to the satisfaction of the department
that the individual is an independent contractor.

(5) The term “employment" includes service performed by
an individual in the employ of this state or any of Iits
instrumentalities (or in the employ of this state and cne or
more other states or their instrumentalities) for a hospital
or institution of higher education located in this state.
The term "employment" includes service performed by all
individuals, including without limitations those individuals
who work for the state of Montana, its universities, any of
its colleges, public schools, components or units thereocf,
or any local government unit and one or more other states or
their instrumentalities or political subdivisions whose
services are compensated by salary or wages.

{6) The term “employment" includes service performed by
an individual in the employ of a religiocus, charitable,
scientific, literary, or educaticnal organization.

(7) (a) The term “employment"” includes the service of
an individual who is a citizen of the United States
performed outside the United States, except in Canada, in
the employ of an American employer, other than service which
is considered employment under the provisions of subsection
{2) of this secticop or the parallel provisions of another

state’'s law, itf:

-12- 4B 726
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(i} the employer's principal place of business in the
United States is located in this state;

(ii) the employer has nc place of business in the United
States, but:

(A) the employer is an individual who is a resident of
this state;

(B) the employer is a corporation which is organized
under the laws of this state; or

(C) the employer 1is a partnership or a trust and the
number of the partners or trustees who are residents of this
state is greater than the number who are residents of any
other state; or

(iii) none of the criteria of sections (7)(a)(i) and
{7)ta)(ii) of this sgsubsection are met but the employer has
elected coverage in this state or, the employer having
failed to elect coverage in any state, the individual has
tiled a c¢laim for benefits based on such service under the
law of this state.

(b} An "American employer", for purpcses of this
subsection, means a person who is:

{i} an individual who is a resident of the United
States;

(ii) a partnership if two-thirds or more of the partners
are residents of the United States;

(iii) a trust if all of the trustees are residents ot
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the United States; or
(ivy a corporation organized under the laws of the
United States cor of any state.
t8}--Agricotturai--iabsr--exempted--under--39-51-284——ts
constdered--empioyment—-whenaver-—the——empioying-—unte-—pays
520;000-ap-mara-in-cash-eo-workers-for-agricuitnrat-iabae—-in
any-quarter-in-the-current-or—-preceding--catendar--year——-or
emptoys-~if-or-mere-workers—tn-agrrcuiturai-itabor-en-268-days
in-28--different--weeks--during—-the--current--sr--preceding
¢atendar--year--if-an-ampioyery—incituding-but-ner-timteed-teo
an-employing-unit-providing-euefitrar-and-guide-services;-is
seherwise-subject--to--chis-—-chapter-—and--has--agricultural
empieyment;-ati-empitoyees-engaged-in-agriegtturat-tabor-must
be---excinded--from——-coverage—-under--this--chaptar——if--the
employers
tar-——tn-any-quatter-sr--eatendar—-yeary--as——apptreabier
doea-—net--meek-eithar-of-tha-tests-retacing—to-che-monerary
amount-or-number-af--empitoyees——and--days--worked;-~favr--the
subject-wages-attributable-te-agricutenrai-iabory-and
tby--keapa-separate-bocks-and-records-co-account-far—the
empioyment-of-persons-in-agriteuiturat-tabors
t9¥--PDemeatte--smsrvice-exemptad-under-39-5i-264t3¥tby-t=
constdered--empleyment-—-whenever——the--empioying--nntret~—-pays
51;880-ar-more—tn-cash-for-domestic-sesvice-in--any -quarcer

during--—the--ecurrent--or--preceding~-catendar--years-~ff--an

~-14- HB 726
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employer--is--otharwise-—asubject-—-to~-this-——chapter-—-and-has
domestic-—service--empltoymenty--ali-—employees--engaged-—-in
demestic-—service——must-be-exciuvded-from-coverage-under-chias
ehapter—+Ef-rhe-empioyers

tay-—does-not-meet-the--monstary--payment--test-—in-—any
quareer--or--catendar--year;--as-appiicabie;-for-the-snubieece
wages-aeceriburabie—co-domestie-servicer—and

tb}~~keeps-separate-besks-and-recerds-co-acesunt-fer-the
empioymenc-cft-persons-in-domestic-serviece:”

Section 4. sSection 39-51-204, MCA, is amended to read:

“39-51-204. Exclusions from definition of employment.
{1) The term “employment" dces not include:

{a) agricultural labor, except as provided in

39-53-2063¢8%5 39-51-202(2). If an emplover is otherwise

subject to this chapter and has agricultural employment, all

employees engaged in agricultural 1labor must be excluded

Erom coverage under this chapter if the employer:

(i) in_ any gquarter or calendar year, as applicable,

does not meet either of the tests relating to the monetary

amount _or number of employees and days worked, for the

subject wages attributable to agricultural labor; and

{ii) keeps separate books and records to account for the

employment of persons in agricultural labor;

{b) domestic service in a private home, local college

club, or local chapter of a college fraternity or sorority,
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except as provided in 39-53-263¢9%; 35-51-202{3). If an

employer is otherwise subject to this chapter and has

domestic service employment, all employees engaged in

domestic service must be excluded from coverage under this

chapter 1f the emplover:

(1) does not meet the monetary payment test in any

quarter or calendar year, as applicable, for the subject

wages attributable to domestic service: and

{(ii) keeps separate bocks and records to account for the

employment of persons in domestic service;

{€) service performed as an officer or member of the
crew of a wvessel on the navigable waters of the United
States;

{d) service performed by an individual in the employ of
that individual's son, daughter, or spouse and service
performed by a child under the age of 21 in the employ of
the child's father or mother;

(&) service performed in the employ of any other state
or its political subdivisions or ©f the United States
government or of an instrumentality of any other state or
53tates or their politieal subdivisions or of the United
States, except that naticnal banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter

the same as state banks, provided that such service is
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excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c)(7) of that act;

(£} service with respect to which wunempioyment
insurance is payable under an unemployment insurance system
established by an act of ocongress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner presc¢ribed in the Montana
Administrative Procedure Act for the adopticon of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

(g) services performed in the delivery and distribution
of newspapers or shopping news from house to house and
business establishments by an individual under the age of 18
years, but not including the delivery or distribution to any
point or points for subsequent delivery or distribution;

{h) services performed by real estate, securities, and
insurance salespeople paid solely by commissions and without
guarantee of minimum earnings;

(i) service performed in the empioy cf a school,

college, or university 1if such service is performed by a
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student who is enrolled and is reqularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such schoel, college, or university and such
employment will not be covered by any program of
unemployment insurance:

(j) service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a regular faculty and curriculum and
normally has a reqularly organized body of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at such institution which combines academic
instruction with work experience if such service is an
integral part of such program and such institution has so
certified to the employer, except that this subsecticn shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is pertormed by a patient of the hospital;

{l) services performed by a ccsmetologist whao is

licensed wunder Title 37, chapcter 31, or & barber who is

-18- HB 726
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licensed wunder Title 37, chapter 30, and who has
acknowledged in writing that he 1is not covered by
unemployment insurance and workers' compensation and who
contracts with a cosmetoleogical establishment as defined in
37-31-i01 or a barbershop as defined in 37-30-101, which
contract shall show the cosmetologist or barber is free from
all control and direction of the owner in the contract and
in fact; receives payment for services from his or her
individual clientele; leases, rents, or furnishes all of nis
or her own equipment, skills, or knowledge; and whose
contract gives rise ta an action for breach of contract in
the event of contract termination (the existence of a single
license for the cosmetological establishment or barbershop
shall not be construed as a lack of freedom from control or
direction under this subsection);

{m) casual labor not in the course of an employer’'s
trade or business performed in any calendar guarter, unless
the ecash remuneration paid for such service is $50 or more
and such service is performed by an individual who Is
regularly employed by such employer to perform such service.
"Regularly employed” means the services are performed during
at lsast 24 days in the same quarter.

(n) services performed for the installation of floor
coverings if the installer:

{i) ©bids or negotiates a contract price based upon work
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performed by the yard ¢r by the job;

(ii) is paid upon completion of an agreed upon portion
of the job or after the job is completed;

(rii) may perform services for anyone without
limitation;

({iv) may accept or reject any job:

(v) furnishes substantially all tools and equipment
necessary to provide the services; and

{vi) works under a written contract that:

(A} gives rise to a breach of contract action if the
installer or any other party fails to perform the c¢ontract
obligations;

(B) states the installer is not covered by unemployment
insurance; and

{C) requires the installer to provide a current
workers' compensation policy or to obtaln an exemption from
workers' compensation requirements.

{2) "Employment" does not include elected public
officials.

{(3) For the purposes of 39-51-203(%&), the term
“"employment" does not apply to service performed:

{a) in the employ of a church or convention or
association of churches or an organization which is operated
primarily for religious purposes and which 1s operated,

supervised, controlled, or principally supported by a church
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or convention or association of churches;

(b) by a duly ordained, commissioned, or licensed
minister of a church in the exercise of the church's
ministry or by a member of a religious order in the exercise
of duties required by such order;

{c) in a facility conducted for the purpose of carrying
out a program of rehabilitation for individuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

(d) as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or

political subdivision thereof by an individual receiving

such work relief or work training; or

{e} for a state prison or other state correctional or
custodial institution by an inmate of that institution."

Section B. section 39-51-206, MCA, is amended to read:

"39-51-206. Agricultural 1laber -- who treated as
employer of member of a crew furnished by a crew leader. (1)
For the purpaoses of 39-51-203, any individual who is a

member of a crew furnished by a crew leader to perfeorm
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service in agricultural labor for any other person shall be
treated as an employee of such crew leader if:

fa} such crew leader holds a valid certificate of
registration under the Migrant and Seasonal Agricultural
Worker Protection Act, as amended (29 U.S.C. 1801, et seq.);
or

(b) (i) substantially all the members of such crew
operate or maintain tractors, mechanized harvesting or
creopdusting equipment, or any other mechanized equipment
which is provided by such crew leader; and

(ii) such individual is not an employee of such other
person within-the-meaning-o0f-39-53-2824147-39-53-2683¢837-or

39-53-28349} for whom services in agricultural labor are

pecformed.

{2) 1In the case of any individual who is furnished by a
crew leader to perform service in agricultural labor for any
other person and who is not treated as an employee of such
crew leader under subsection (1):

(a} such other person and not the crew leader shall be
treated as the employer of such individual: and

{b} such other person shall be treated as having paid
cash remuneration to such individual in an amount equal to
the amount o©of cash remuneration paid to such individual by
the crew leader, either on his own behalf or on behalf of

such other person, for the service in agricultural labor
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performed for such other person.

{3) The term "crew leader" means an individual who:

{a) furnishes individuals to perform service in
agricultural labor for amy other person;

{b} pays, either on his own behalf or on behalf of such
other person, the individuals so furnished by him Eor the
service in agricultural labor performed by them; and

{c) has not entered into a written agreement with such
cther person umnder which such individual is designated as an
employee of such other person."

Section 6. Section 39-51-602, MCA, is amended to read:

"39-51-602. MmMethod to be used by department in keeping
wage records. Wage records kept by the department for the
purposes of this chapter aha}® must be kept on the basis of

wages paids,except that for the purposes of determining

benefit eligibility and the amount and duration of benefits

payable, wages, including lump-sum payments of accrued

wages, must be assigned to periods of time as determined in

accordance with rules adopted by the department.”

Section 7. section 39-51-603, MCA, is amended to read:

"39-51-603. Employing umit to keep records and make
reports, (1} Each employing unit shall keep true and
accurate work records containing such information as the
department may prescribe. Those records shall be open to

inspection and audit and shall be subject to being copied by
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the department or its authorized representative at any
reasonable time and as often as may be necessary.

(2} The department and the chairman of any appeal
tribunal may require from any employing unit any sworn or
unsworn reports with respect to persons employed by it which
the department considers necessarty to the effective
administration of this chapter.

(3) Information thus obtained or obtained from any
individual under this chapter shall, except to the
individual claimant to the extent necessary for the proper
presentation of a claim, be held confidential and shall not
be published or be open to public inspection, except to
public employees in the performance of their public duties,
in any manmner revealing the individual's or employing unit's
identity, but amy claimant or his legal representative at a
hearing before the board or appeal tribunal shall be
supplied with information from the records to the extent
necessary for the proper presentation of his claim.

(4) Any employee or member of the department who
violates any provision of this section shall be fined not
less than $20 or more than $200 or imprisoned for not lenger
than 90 days or both."

Section B. Secticn 39-51-1101, MCA, is amended to read:

"39-51-1101. Commencement and termination of coverage

under chapter. (1) Any employing unit which is or becomes an
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employer subject to this chapter within any calendar vyear
shall be subject to this chapter during the whole of such
calendar year, except that this subsection shall not apply
to an employing unit electing coverage as provided for in
39-51-1102.

{2) Except as otherwise provided in 39-51-1102, an
employing unit shall cease to be an employer subject to this
chapter only as of January 1 of any calendar year only if it
files with the department prior to the last day of February
of such vyear a written application for termination of
coverage and the department finds that the total wages
payable for employment by said employer in the preceding
calendar year did not equal or exceed $%7880 the amount of

wages reguired under 39-51-202 to be considered an employer

subject to this chapter, For the purpose of this subsection,

the two or more employing units mentioned in subsection—{2}
er—t3+-of 39-51-202(4) or (5) shall be treated as a single
employing unit.”
Section 9. Section 39-51-1104, MCA, is amended to read:
"39-51-1104. Duty and liability of contractor and
subcontractor, respectively, in regard to ecentributions

taxes, penalties, and interest owed by subcontractor. (1)

Any contractor who is or becomes an employer under the
provisicns of this chapter who contracts with any

subcontractor who also is or becomes an employer under the
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provisions of this chapter shall withhold sufficient money
on the contract to guarantee that all contributiens taxes,
penalties, and interest are paid upon completion of the
contract.

{2) It shall be the duty of any subcontractor who is or
becomes an employer under the provisions of this chapter to
furnish the contractor with a certification issued by the
department, prior to final payment for the particular job,
stating that said subcontractor is current and in full
compliance with the provisions of this chapter.

(3) Failure to comply with the provisions of this
section shall render the contractor directly liable for all
coneributitons taxes, penalties, and interest due from the
subrrutractor cn the particular job, and the administrator
has all of the remedies of collection against the contractor
under the provisions of this chapter as though the services
in guestion were performed directly for the contractor."

Section 10, sSection 39-51-1105, MCA, is amended to
read:

"39-51-110%. Liability of corparate officers for

contriburions taxes, penalties, and interest owed by

corporation. When a corporation subject tc Montana corporate
law has failed to file the annual corporation report with
tne Montana secretary of srtate as required bv law the

department shali hold cthe president, vice-president,
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secretary, and treasurer jointly and severally liable for

any esfitributiens taxes, penalties, and interest due for the

period in which the corporation is delinguent in filing the
annual corporation report. If the required annual
corporaticn report is. made and filed after the time
specified, such officers may not, on account of prior
failure to make report, be held liable for the contribueieons

taxes, PENALTIES, AND INTEREST thereafter accruing."

Secfion 11. section 39-51-1110, MCA, is amended to
read:

"39-51-1110. Refunds to employers. (1) If not later
than 3 years after the date on which any contributiens taxes
or interest théreon became due cor not later than 1 year from
the date on which payment was made, whichever is later, an
employer who has paid such conteibaeions taxes or interest
thereon shall make application for an adjustment thereof in
connéction with subsegquent eéntribution tax payments or for
a refund thereof because such adjustment cannot be made and
the departfiént shall determine that such conkributions taxes
or interedt or any pottion thereof was erronecusly
collected, the department shall allow such employer to make
an adjustment thereof, without interest, in connection with
subsequent edntribukisn tagx payments by him or, if such
adjustment cannot be made., the department shall refund said

amcunt, without interest, from the Eund. For like cause and
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within the same period, adjustment or refund may be so made
on the department's own initiative.

{2) If the department shall determine that an employer
has paid eeneributions taxes to this state under this
chapter when such comtributions taxes should have been paid
to another state under a similar act of such other state,
transfer of such cemeributions taxes to sSuch cther state
shall be made upon discovery or, upon proof of payment that
such other state has been fully paid, then refund to such
employer shall be made at any time upon application without
limitation of time.

(3) In the event that this chapter is not certified by
the secretary of labor under section 1603 of the Internal
Revenue Code, as amended, 1939, for any year, then and in
that event refunds shall be made of all coneributiens taxes
required under this chapter from employers for that year."

Section 12. Ssection 39-51-1301, MCA is amended to read:

"39-51-1301t. (Effective July 1, 1991) Penalty and
interest on past-due centributions taxes. (1) Eontributions
Taxes unpaid on the date on which they are due and payable,
as provided by subsections (1) and (2) of 39-51-1103 and
39-51-1125, that are paid by the end of the month following
the due date shall be subject to a penalty assessment of $10
or 10% of the comtribuetien tax due, whichever is greater. If

the esneributions taxes are not paid by the end of the month
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following the due date, the employer shall be subject to a
penalty assessment of $15 or 15% of the contributiens taxes
due, whichever is greater. All past-due eentributions taxes
shall bear interest at the rate of 18% a year, to be
prorated on a daily basis.

(2) A penalty of $40 shall be assessed whenever, as the
result of a willful refusal of an employer to furnish wage
information or pay econeributions taxes on time, the
department issues a subpoena to cbtain wage information or
makes a summary or Jjeopardy assessment pursuant to
39-51-1302,

(3) Interest and penalties collected pursuant te this
section shall be paid into the unemployment insurance trust
fund.

(4) When failure to pay contributions taxes on time was
not caused by willful intent of the employer, the department
may abate the penalty and interest.

{5) All money accruing to the unemployment insurance
trust fund from interest and penalties collected on past-due
coneributions taxes must be used solely for the payment of
unemployment insurance benefits and may not be used for any
other purpose.,”

Section 13. section 39-51-1302, MCA, is amended to
read:

"39-51-1302. Summary or jeopardy assessment of unpaid
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eontributions taxes. (1) If any employer fails to file a
report ot return as required under this chapter or the
regulations of the department adopted thereunder within the

time specified or if the employer's records are inaccurate

or are incomplete when an employer has already filed a

quarterly wage report for the period in gquestion, the

department may make a summary or jeopardy assessment of the
amount due by making up such report and determining the
amount of econtribatiens taxes due and owing to the fund upon
the basis of such information as the department may be able
to obrain, and thereupon the same shall be collected the
same as other reports and eontributions taxes due, with
penalty and interest as provided in this chapter.

(2) Upon making such summary or Jeopardy assessment,
the department shall immediately notify the emplover in
writing by personal service or by certified or--registered
mail in the usual course at the last known principal place
of business operated by the employer. Such assessment shall
be final unless the employer shall protest such assessment
in writing within 1% days‘after service of the notice or,
within the same period of time, the employer shall file a
correct, signed, and sworn report and statement as provided
by the chapter and the regulations of the department,

{3) Upon written protest being fiied as abcve set

forth, a day certain for the hearing thereof snall be fixed
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by the department and notice thereof mailed to the employer.
At such hearing, the facts ascertained by the department
shall he conclusive and the department may upon the basis of
such facts ascertained assess the amount due, modify, set
aside, or revise the prior assessment and require the
employer to pay the amount due with penalty and interest as
provided for in this chapter. A copy of the decision of the
department and the assessment of the amount due shall be
mailed to the employer at his last known principal place of
business and thereupon become final."

Section 14. section 39-51-1303, MCA, is amended to
read:

"39-51-1303. Collection of unpaid cantributiems Laxes
by civil aection. (1) 1If, after due notice, any employer

defaults in any payment of cantsibueiens taxes, penalties,

or interest thereon, the department may at its discretion
initiate a civil action in the mname of the Montana
department of labor and industry to collect the amount due,
and the employer adjudged in default shall pay the costs of
such action.

(2) An action for the collection of esntributigns taxes
due must be broyght withia 5 years after the due date of
such cpntribations taxes or it ia barred.

{3) The department may pursye its remedy under elither

this sectien or 39-51-1304, or both.”
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Section 15. section 139-51-1304, MCA, is amended to
read:

"39-51-1304. Lien for payment of umpaid eentributions
and-assessments taxes —— levy and execution. (1) Unpaid
contributiona--and--assessmenes--—under--39-5i-404t4y taxes,
including penalties and interest assessed thereon, have the
effect oE‘a judgment against the employer, arising at the
time such payments are due. The Jdepartment may issue a
certificate setting forth the amount of payments due and
directing the clerk of the district court of any county of
the state to enter the certificate as a judgment in the
docket pursuant to 25-9-301. From the time the judgment is
docketed, it becomes a lien upon all real and persocnal
property of the employer. Fram--the-time—the-judgment-is
£ited-with-the-secretary-of-state-or-a-regiscrar-ef-personal
property-specificatiy-describing-the-persenai-——prapertyy--it
becemes-a-itien-upan-personai-properey-of-the-empieyers After
the due process requirements of 39-51-1109 and 39-51-2403
have been satisfied, the department may enforce the judgment
pursuant to Title 25, chapter 13, except that the department
may enforce the judgment at any time within 10 years of the
creation of the lien.

(2} The lien provided far in subsectien (1) is not
valid against any third party owning an interest in real or

personal property against which the judgment is enforced if:
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(a) the third party's interest is recorded prior to the
entrance of the certificate as a judgment; and

{(b) the third party receives from the most recent
grantor of the interest a signed affidavit stating that all
contributions;--assessments taxes, penalties, and interest
due from the grantor have been paid.

{3} A grantor who signs and delivers an affidavit is
subject to the penalties imposed by 39-51-3204 if any part
of it is wuntrue. MNotwithstanding the provisions of
39-51-3204, the department may proceed against the employer
under this section or 319-51-1303, or both, to collect the
delinguent esntributieons;-assessments taxes, penalties, and
interest.

(4) The lien provided for in subsection (1) must be

released upon payment in full of the unpaid taxes,

penalties, and accumulated interest. The department may

release or may partially release the 1lien upon partial

payment or whenever the department determines that the

release or partial release of the lien will facilitate the

collection of unpaid@ taxes, penalties, or interest. The

department may release the lien if it determines that the

lien is unenforceable."

Section 16. Section 35-51-1305, is amended to read:

"39-51-1305. Priority of payment of eenmeribucions Laxes

due under legal dissclutions or distributions. In the event
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of any distribution of an employer's assets pursuant to an
order of any court under the laws of this state, including
any receivership, assignment for benefit of creditors,
adjudicated insclvency, composition, or similar proceeding,
esneributions taxes then cr thereafter due shall be paid in
fuli prior te all other claims, except taxes and claims for
wages of not more than $250 to each claimant earned within 6
months of the commencement of the proceeding.™

Section 17. section 39-51-1306, MCA, is amended to
reads:

*39-51-1306. Reciprocity with other states for
collection of unpaid eentributions taxes. (1) The courts of
this state shall recognize and enforce liabilities for

uncwployment econtribuetiens taxes and any other special

assessments imposed by other states which extend a like
comity to this state.

(2} The department is hereby empowered to sue in the
courts of any other jurisdiction which extends such comity

to collect unemplcyment esntributisns taxes, penalties, and

interest due this state. The officials of other states which
by statute or otherwise extend a like comity to this state
may sue in the courts of this state to collect for such

centributiens taxes and any other special assessments and

interest and penaities, if any, due such state. [n any such

case the admicistrator may through his attorney or attorneys

=34~ HB 726



(=4}

LI - B S |

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0726,/02

institute and conduct such suit for such other state.

{3} venue of such proceedings shall be the same as for
actions to collect delinguent contribations taxes,
penalties, and interest due under this chapter.

{4) A& certificate by the secretary of any such state
under the great seal of such state attesting the authority
of such official or officials to collect unemployment

insurdnce ceontributiens taxes and other special assessments,

penzlties, and interest shall be conclusive evidence of such
authority."

Section 18. Ssection 39-51-2110, MCA, is amended to
read:

"39-51-2110. Payment of benefits te aliens. {1)
Effective-—danuary—-1;--19767-benefits Benefits shall not be
paid payable on the basis of services performed by an alien
unless suekh the alien is ap individual who has-heen was

lawfully admitted for permanent residence at the time the

services were performed, was lawfully present Eor the

purposes of performing ther services, or otherwise-is was

permanently residing in the United States under color of

lawy at the time the services were performed, including an

dalien who +8 was lawfully present in the United States as a
result of the application of the provisions of section

203(a)(7) or section 212(d)(5) of the Immigration and

Nationality Act.
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(2) Any data or information required of individuals
applying for benefits to determine whether benefits are not
payable to them because of their alien status shall be
uniformly required from all applicants for benefits.

(3) In the case of an individual whose application for
benefits would otherwise be approved, no determination that
benefits to such individual are not payable because of his
alien status shall be made except upon a preponderance of
the evidence.”

Seetion-19---Secktion--39-51~25897--MEAT-~its-—amended——to
read:

139-53-2589s--Weekly-—extended--benefie-—amounts {1y FThe
weekiy-extended-benefit-amount-payabite-te-an-individuat——for
a-week-of-total-unempioyment-in-his-eiigibiirty-pertod-shati
be--an~-amount-equai-to-the-weekiy-benefit-amountcy-exeept—ay

previded-in—snbsection-t24+

t2}--Por-any-week--during--a-—-period-—tn--which—-fedaral

payments~—-—to-——thig-——atate-—-undep--—seckion--264--of—-the

Pederal-State-Extended-Unempleyment-Eompensation-Act-of-1976

are-reduced-under-an-order-issued-under-section-252--of-—the

Baianced--Budget-—-and-Emsrgency-Befictt-Controt-Act-0f-35857

the-weekiy-entended-benefit-amount-payablie-to—an—-individuni

5or-—a-—waeh-aé—tote}~unagyio?ggnb—in*his-eiiggb&iigx-periad

mu9h~be—redueed—by~a—pergaangg;gggiva&enb*te~bhe—p@e¢enbagg
ot the-reduction-tn-the-faderai-payment--fhe-reduced--weesily
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extended--benefit-——amount;-if-not-a-fulti-dotiar-amounes-muste

be-reunded-eo-the-nearest-iower-fuii-dotiar-amount; payabie

to-him-during-his-appiicabre-bBenefre-yearc
Seetion-28+--Section--33-53-25fr--MEA7——ta——Aamended-——to&
reads
$39-53-25387—-FPotal--extended--benefit——ameunt<--Fhe 1y

Exeept-as-pravided-in-—subseetion--t237r--the totai--extended

benefit-——amount—-payabie-—teo--—any--etigibhte--individuat-with
respect—to-his-appliceabie-benefit-year-shati-he-the-tease-of
the-folliowing—amountss
tiytay—-S50%—of-the--total—-amount--of-—-reguiar--benefits
which--were--payabie--to——him—-under--this--chapter——itn--hts
appiicable-benefit-yenrs
t2¥tby——13-—times—-his--weekiy--bernefit-amonnt-which-was
paysble-to-him-under——this--chapter--for-—a--week--af--totai
unemployment-in-the-appiicabtre-benefit-years

t2¥--Puring-any-fiseai-year-in-which-federat-payments-to

this--state-~under-section-204-of-+the-Federal-State-Extended

Enempicyment-Compensation-Act-of-1378-are—reduced--under—-—an

order-—issyed--under--section-252~of-the-Batanced-Budget-and

Emergency-Beficit-Pontrot-Act-o0f-1985+~—the-—~totat--extended

beanefit——amount-payabie-to-an-indrviduat-with-reapect—-te—his

appiicabie-bensfit-year-must-be-reduced-py-an--amount--cquat

eo--the--poygregate-af-the-redperions-under-39-53-2583-tn~-the

weskiv-amounta-paid-co-the-individuatsd

-37- HB 726

10
11
12
13
14
15
i6
17
18
19
20
21
22
23
24

25

HB 0726/02

Section 19. section 39-51-2602, MCA, is amended to
read:
"39-951-2602. Approved trade-readjustment training under

federal programs. {1) Notwithstanding any other provisions

of this chapter, no otherwise eligible individual may be

denied benefits for any week:

{a) because he-ts of participation in training approved

under Section 236{(a}{l) of the federal Trade Act of 1374+ or

under Title TiI of the federal Job Training Partnership Act;

(b) fn-which-he-ts because of participation in sueh

approved training described in subsection {(1)({a) by reason

of leaving work to enter sueh the training if the work left
is5 not suitable employment; or

(c) because of the application to any such week in
training of provisions in this chapter or any federal
unemployment insurance law administered by this agency.
relating to availability for work, active search for work,
or refusal to accept work.

(2) For purposes of this section, "suitable employment™
means work of a substantially equal or higher skill level
than the individual's past adversely affected employment, as
defined for purposes of the federal Trade Act of 1974 and

the federal Job Training Partnership Act, and for which the

w3des are not less tham 80% of the individual'’'s average

weekly wage as determined for the purposes of the federal

-38- HB 726



10
il
12
13
14
15
16
17
18
12
20
21
22
23
24

25

HB Q726/02

Trade Act of 1974 and the federal Job Training Partnership

Act "

Saction 20. Section 39-51-1121, MCA, is amended to
read:

"39-51-1121. Definitions. As used in this part and part
12, the following definitions apply:

{1} "Computation date” means the reporting period
ending September 30 preceding the calendar year for which a

covered employer's contribution rate is effective,

{(2) “Cutcff date" means Becember-3:+ November-38 OCTOBER

ERY immediately following the computaticon date. The
department may extend the cutoff date in meritorious cases.
(3) "Deficit employer" means an employer who is subiect
under this chapter and who has established a record of
accumulated benefits charged to the employer's account in
excess of the employer's accumulated contributions paid as
of the cutcff date.
t4--4Beparementi-—means—-the--deparement-—-of--taber-and
tndusteys
¢5%¥(4) "Eligible employer” means an employer who has
been subject under this chapter for the 3 Fiscal years
immediately preceding the computation date and who has:
tay--fited-ati-contribueton—reports--preseriibed--by-—the
deparrment s

thi--patd--aii--contribuecions--and-aiti-asseasments-under
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39-51-494¢4)-and-penatties-and-interest—thereon;
te¥(a) established a record of accumilated
contributions in excess of benefits charged to the

employer's account; and

td¥(b) paid wages in at least 1 of the 8 calendar
quarters preceding the computation date.

t6¥(5) “Fiscal year" means the four consecutive
calendar quarters ending on September 30.

t#¥({6) "Governmental entities" means the state or any
political subdivision of the state or an instrumentality of
the state or a political subdivision, including any
employing unit funded directly by tax levies.

£7) "New employer" means an employer whos

{a) has not been subject to the provigions of this

chapter for the 3 Ffiscal years immediately preceding the

computation date; and

{b) has egtablished a record of accumulated

contributions in excess of benefits charged te the

employer's account.

(8) "Taxable wage base” means the amount of wages
subject to contributions and to agsessments under
39-51-404(4) for each calendar year. Payment of
contributions and of assessments under 39-51-404(4) may
apply only to wages paid up to and including the amount

specified in 39%-51-11048,
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t9)-~4Hnrated-ampioyeri-means-an-emptoyer-who-is-subject
under-this-chapter-and-who-deses-nocc-meet-ail-the-criteria—of
an-etiqibie-op-a-deficit-empioyer:”

Section 21. Section 39-51-1125, MCA, is awended to
read:

"39-51-1125. Computation of payments in lieun of
contributions. (1) After June 30, 1987, qualified employers
electing to make payments in lieu of contributions shall pay
into the fund an amount equivalent to the full amount of
regular benefits plus the state's share of extended benefits
paid to individuals based on wages paid by the employing
unit, After December 31, 1978, governmental entities shall
pay the full amount of extended benefits.

{(2) I1f benefits paid an individual are based on wages
paid by both the employer and cne or more other employers,
the amount payable by any cne employer to the fund bears the
same ratio to total benefits paid to the individual as the
base period wages paid to the individual by such employer
bear to the total amount of base period wages paid to the
individual by all the individual's base period empioyers.

{3} 1If the base period wages of an individweal include
wages From more than one such employer, the amount to be
paid into the fund with respect to the benefits paid to the
individual shall be prorated among the liable employers in

proporticn to the wages paid to the individual by each such
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employer during the base period.

({4) The amount of payment required from employers shall
be ascertained by the department monthly and becomes due and
payable by the employer guarterly as directed in this
chapter. Penalty and interest for delinquency shall be
assessed such employers as specified in 39-51-1301.

{5) A payment may not be required under this section

with respect to benefits paid to an  individual if the

qualified employer continues to provide employment to the

individual with no reduction in hours or wages."

Section 22. section 39-51-1212, MCA, is amended to
read:

"39-51-1212, Experience rating for governmental
entities. (1) Governmental entities newly covered under this
chapter after December 31, 1974, shall make payments for the
period prior to July 1, 1977, equal to 0.4% of tctal wages
paid employees for services in employment during the
calendar quarter and for the period after July 1, 1977,
shall make payments at the median rate.

(2) The rates of governmental entities who have
accumulated experience rating credits shall be adjusted
annually as follows with each governmental entity assigned a
rate based upon:

(a) irs berefit cost experience, to be arrived at by

dividing the total sum of benefits charged to the employer's
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account for all past periods which are completed

transacticns by December 31 by total wages from date of °

subjectivity of the employing unit through December 31; and

(b} the benefit cost for all past years of governmental
entities electing to pay contributions compared with total
payrolls reported for all past years by these governmental
entities used as a median, with the rates so fixed using the
median that the rates will, when applied to the total annual
payroll for subject governmental entities, yield total paid
corntributions equaling approximately the total benefit
costs.

(3) New governmental entities electing to pay
contributions shall be assigned the median rate for the year
in which they become subject.

(4) At no time may the minimum rate be less than 0.1%
or the maximum rate be greater than 1.5%. The rates are to
be graduated at one-tenth intervals.

(5) In the event benefit charges exceed contributions
paid in the last 2 completed fiscal years, governmental
entities’ rates will be adjusted by increasing all rates to
the next higher schedule.

{(6) The computed rate is effective July 1 of each year.

(7) Governmental entities must be c¢harged for their
share of the total benefits paid to a claimant if the

governmental entity contributed wages during the claimant's

-43- HB 726

>

o =~ oW

10
11
12
13
14
15
16
17
i8

19

20
21
22
23

24

25

HB 0726/02

base period. The benefit charged must be based on the
percentage of wages paid by the governmental entity as
compared to the total wages paid by all employers in the
claimant's base period.

{8) A payment may not be required under this section

with respect to benefits paid to an individual if the

governmental employer continues to provide employment to the

individual with ng reduction in hours or wages."”

Section 23, Section 32-51-1213, MCA, is amended to
read:

"39-51-1213. Classification of employers for experience
rating purposes. {1) The department shall for each calendar
year classify employers in accordance with their actual
experience in the payment of contributions and with respect
to benefits charged against their accounts, with
contribution rates reflecting benefit experience. Each
employer's rate for a calendar year gshall be determined on
the basis of the employer's record as of October 1 of the
preceding calendar year.

{2) 1In making the classification, each eligible and
deficit employer's  contribution rate is determined in the
manner set forth' below:

{a) Each employer is given an "experience factor" which
is- contributions paid since Qctober 1, 1981, minus benefits

charged on each enployer's account since October 1, 1981,
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divided by the employer's average annual taxable payroll
rounded to the next lower dollar amount for the 3 fiscal
years immediately preceding the computation date. The
computation of the "experience factor" shall be to six
decimal places.

{b) Schedules shall be prepared listing all eligible
and deficit employers 1in inverse numerical order of their
experience factors. There shall be listed on such schedules
for each employer in addition to the experience factor:

(i) the amount of the employer's taxable payroll for
the Eiscal year ending on the computation date; and

(ii) the cumulative total consisting of the sum of the
employer 's taxable payroll for the fiscal year ending on the
computation date and the corresponding taxable payrolls for
all other employers preceding that employer on the
schedules.

(3) The cumulative taxable payrell amounts listed on
the schedules provided for in 39-51L-121B shall be segregated
into groups that will yield approximately the average tax
rate according to the tax schedule assigned for that
particular taxable year. Each group shall be jdentified by
the rate class number listed in the table which represents
the percentage limits of each group. Each employer on the
schedules is assigned that contribution rate opposite that

employer's rate class for the tax schedule in effect for the
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taxable year.

{(4) (a) If the grouping of rate classes requires the
inclusion of exactly one-half of an employer's taxable
payrell, the employer is assigned the lower of the two rates
designated for the two classes in which the halves of that
employer's taxable payroll are so required.

(b} IE the group of rate classes requires the inclusion
of a portion other than exactly cne—half of an employer's
taxable payroll, the employer is assigned the rate
designated for the class in which the greater part of that
employer's taxable payroll 1s so required.

fc) If one or more employers on the schedules have
experience factors identical to that of the last employer
included in a particular rate class, all such employers are
included in and assigned the contribution rate specified for
such class, notwithstanding the provisions of 39-51-1214.

{5) 1If the taxable payroll amount or the experience
factor or both such taxable payroll amount and experience
factor of any eligible or deficit employer listed c¢n the
schedules is changed, the employer is placed in that
position on the schedules which the employer would have
occupied had that employer's taxable payroll amount or
experience factor as changed been used in determining that
employer's positivn in the first inscance, but such change

does not affect the position or rate classification of any
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other employer listed on the schedules and does not affect
the rate determination for previous years.

(6) bDeficit-—employers An emplcyer who have has not
filed all required payroll reports or paid all eentributiens

taxes, penalties, and interest due by the cutoff date must

be assigned the maximum contribution rate in effect for the

taxable year for his classification as an eligible, deficit,

or new employer.”

Section 24. section 39-51-1214, MCA., is amended to
read:

"39-51-1214. Benefit payments chargeable to employer
experience rating accaounts. (1) Except for cost
reimbursement, benefits paid shall be charged to the account
of each of the claimant's base period employers. The benefit
charged must be based on the percentage of wages paid by the
employer as compared to the total wages paid by all
employers in the claimant's base period.

{2) No charge shall be made ta the account of such
covered employer with respect to benefits paid under the
following situations:

(a) if paid to a worker who terminated his services
voluntarily without good cause attributable to such covered
emplover or who had been discharged for misconduct in
confection with such services;

{b) if paid in accordance with the extended benefit
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program triggered by either naticonal or state indicators: er
{c) if the base period employer continues to provide
employment with no reduction in hours or wagess; or

{d) if benefits are paid to claimants who are in

training approved under 39-51-2307."

Section 25. section 39-51-1217, MCA, is amended to
read:

"39-51-1217. Schedule of rates assigned based on trust
fund@ reserve. {1} The rate schedule Far each calendar year
is assigned based upon the ratic of the trust fund balance
as of Becember--33 November 10 pricr to the rate year to
total wages in covered emplcyment for the 12-month pericd
ending June 30 prior to the computation date.

(2) The ratio at the top of each tax schedule in the
tax table shown in 39-51-1218 repreésents the minimum Eund
level reguired for a specific tax schedule to be in effect.

(3) Employer rates are assigned in accord with the
rates provided in each schedule for eligiblejy--unrated; arnd
deficit employers, based upon their experience as defined in
this section.

(4) For the calendar yeNr 1990 arid each year
thereafter, any employer classified as urEted a new
employer must be assigned a rate equdl to the aveétage rate
of contributions paid by employéfs in the& samé major

industrial classification Eor the calendar yedr preceding

—a6- HE 776



[*=] ] ~J -

10
11
12
13
14
15
16
17
i8
13
290

21

22

23

HB 0726/02

the computaticon date, plus an adjustment for the difference
between the average tax rate assigned for the previous
calendar year and the average rate in effect for the current
calendar year. At no time may an—unrateé a new employer be
assigned a rate lower than 1%. The computation of the
average rate of contributions in a major industrial
classification must exclude those employer accounts that are
not eligible for the computation of an experience rating
solely by reason of insufficient experience. The department
shall develop the major industrial classifications Ffor the
state and shall annually determine the contribution rate for
each classification.™

Section 26. sSection 33-51-1218, MCA, is amended to
read:

"39-51-1218. Rate schedules.

SCHEDULES OF CONTRIBUTION RATES -- Part I
Sched. Sched. Sched. Sched.
I II III v

Minimum Ratic of

Fund to Total Wages (.026Q) (.0245) (.0225) (.0200)

Average Tax Rate 1.4 1.6 1.8 2.0

Rate Class Contribution Rates For Eligible Emplovers

1 0.,0% 0.1% 0.3% 0.5%
-49- HB 726
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Rate Class

10

2-08%

3.2%
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Contributian-Rates-For-dnraved-Empiayers

2:6%

Contributicon Rates For Deficit Employers

3.8%
4.0
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Sched. Sched. Sched.
v vI VIiI
(-0170) (.0135) (.0095)

2.2 2.4 2.6

Sched.
VIII
(.0075)
2.8

Sched.
Ix

(.0050)
3.0
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i1

(-

Contribution Rates For Eligible Employers

0.7% 0.9% 1.1%
0.9 1.1 1.3
1.1 1.3 1.5
1.3 1.9 1.7
1.5 1.7 1.9
1.7 1.9 2.1
1.9 2,1 2.3
2.1 2.3 2.5
2.3 2.5 2.7
2.5 2.7 2.9

1.3%
1.5
1.7
1.9
2.1
2.3
2.5
2.7
2.9

3.1

1.5%
1.7
1.9

2,1

Eentribution-Rates-Par-Bnrated-Empioyers

2-8% 3-0% 3Iz28

I-4%

I 6%

contribution Rates For Deficit Emplovers

3.0% 4.2% 4.4%

~51~

4.6%

4.8%

Sched.

X

RS

3.2

1L.7%

3+8%

(5]
N
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4.2 1.4 4.6 4.8 5.0 5.2
4.4 4.6 4.8 5.0 5.2 5.4
4.6 4.8 5.0 5.2 5.4 5.6
4.8 5.0 5.2 5.4 5.6 5.8
5.0 5,2 5.4 5.6 5.8 6.0
5.2 5.4 5.6 5.8 6.0 5.2
5.4 5.6 5.8 6.0 6.2 6.4
5.6 5.8 6.0 6.2 6.4 6.4
6.4 6.4 6-4 6.4 6.4 6.4"

Section 27, section 39-51-3201, MCA, is amended to
read:

“39-51-3201. Making false statesient or representation
or failing to disclose material fact in order to obtain or
increase benefits -— administrative penalty and remedy. (1)
A person who makes a false statement or representation
knowing it to be false or knowingly fails to disclose a
material fact in order to obtain or increase any benefit or
other payment under this chapter or under an employment
security law of any other state or territory or the federal
government, either for himself or for any other person, is:

t¥¥{a})  disgqualified for benefits thereafter for a
period of rnot more than 52 weeks, beginning with the first
compensable week following thie date of such detérmination by
the department, the length of time of the disqualification

as herein described to be determined by the départment in
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accordance with the severity of each case; and

t2¥(b) reguired to repay to the department, either
directly or as authorized by the department, by offset of
future benefits to which he may be entitled, or by a
combination of both such methods, a sum egqual to the amount
wrongfully received by him, plus interest-at-the-rate—-of-1i8%
a--year—-computed-—from--the--time--the--fatzse--statement-or
representation-or-the-fatiure-to-disctone--a--materiat—--face
cccurredy-—exeept——that--future—~-benefita-may-not-be-used-ra

offaet-the-interest-dues THE DEPARTMENT MAY ASSESS a penalty

eguivaltene-+o-33% NOT TO EXCEED 100% o©of the fraudulently

obtained benefits, except that future benefits may not be

used to offset the penalty due. However, he is not required

to repay any amount wrongfully obtained more than 5 years
prior to the date of the department's determination that he
made Ealse statements, willful nondisclosure, or
misrepresentation.

{2} All money accruing from the penalty under

subsection (1)(b) must be deposited in the federal special

revenue account. Money deposited in that account may be

appropriated to the department to be used to detect and

collect unpaid taxes and overpayments of benefits to the

extent that federal grant revenues are inadequate for these

purposes. Mgney in the account not appropriated Efor these

purposes must be transferred by the department to tne
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unemployment insurance trust fund at the end of each Ffiscal

year."

Section 28. Section 39-51-3202, MCA, is amended to
read:

"39-51-3202. Making false statement or representation
or failing to disclose material fact in order to obtain or
increase bhenefits —- criminal penalty, (1)} A persaon who, in
order to obtain or increase for personal gain or for any
other person benefits under this chapter or under an
employment security law of any other state or territory or
the federal government, knowingly makes a false statement or
representation or knowingly fails to disclese a material
fact is guilty of a crime under 45-7-203, and the department
May cause criminal proceedings to be initiated against the
person.

(2) A person will be required to repay to the
department an amount as determined by 39-51-3201¢2¥(1)(b).

(1) For purposes of this section, restitution awarded
under this section must include a sum equal to the amount
wrongfully received, pius 8%~ -interese--a--yeary THE

DEPARTMENT MAY ASSESS a penalty equivaient--+a--33% NOT TO

EXCEED 100% of the amount wrongfully received.

notwitharanding - -she--provisions--of--25-9-3g5= all money

agoruing trom  rthe penalty must be deposited in the federal

special revenue account. Money deposited in that_account may
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be appropriated to the . department to be used to detect and

collect unpaid taxes and overpayments of benefits to the

extent that federal grant revenues are inadequate for these

purposes. Meoney in the account not appropriated for these

purposes must be transferred by the department to the

ynemployment insurance trust fund at the end of each fiscal

year."

Section 29: Section 39-51-2107, MCA, is amended to
read:

*39-51-2107, Services for remuneration to be performed
during benefit year as condition for receiving benefits in
second benefit year —— amcust required. An individual who
received benefits during a benefit year must perform
services for remuneration after-the-beginning-of--that-——year

following the initial separation from employment in the

previous benefit year as a conditicn for receiving benefits

in a. second benefit year. FThe--service-may-be-in-erther

covered-—-or--noncoversd---empioyments The service must

constitute employment as defined in 39-51-203 and 39-51-204.

However, the individual must have earned the lesser of
three—thirteenths .of his high quarter of his second benefit
year or 6 times his weekly benefit amount of that same
year."

Section.30: Section 39-51-2302, MCA, is amended to

read:
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"39-51-2302., Disqualification for leaving work without
good cause. (1) An individual shall be disqualified Ffor
benefits if he has left work without good cause attributable
to his employment.

(2) He may not be disqualified if the department finds
that he left his employment because of personal illness or
injury not associated with misconduct er-iefe-his—empioyment’
upon the advice of a licensed and practicing physician and,
after recovering from his illness or injury when recovery is
certified by a licensed and practicing physician, he
returned to his employer and offered his service and his
regular or comparable suitable work was not available, if so
found by the department, provided he is otherwise eligible.

{3) To requalify for benefits, an individual must
perform services other than self-employmefit for which
remuneration is received equal to or in excess of six times
his weekly benefit amount subsequernt to the week in which
the act causing the disqualification occurred unless hé ' has
been in regular attendsnce at an educational institution
accredited by the state of Moéntana  for at least 3
consecutive monthg from the date ‘of his entollmént.”

Section-33---Gackion<-39-51+2393 ;= -MERF -~ t4--aMERdEG~-£tS"
teads

439-5F-2303r-—Disquatibtoation=——-for-—-AFsskkrge”  oF”

suspension  dte--to--miseyrdict--AR=-individest - sMATE--bE "
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disguatified-—for--benefits--after---being---discharged or
suspendeds

t1}-~for-misconduct-cennected-with-the-inditviduatin-work
er-~-affecting-——the~-——individuatts—--emplioyment--untilt--the
individumi-~~-has-~--performed-—---servicesy-~--other—--—-—than
seif-empioymenty-far-which-remuneration-is-received-eguai-to
or-in-exrcess-af-sight-times-the-individuails-weekly-—-benefit
ameunt--subseaquent--to-the-week-in-which-the-act-causing-the
disgquatification-occurreds

{2}--for---gross---misconduce---cennected-—-—--with--——the
tndividuallis-—work--or-committed-on-the-empioyerias-premisesy
as-determined-by-the-depariment;-for-a-period-of-52-weeks<®

NEW SECTION. Section 31. Repealer. Section 39-51-2308,
MCA, is repealed.

NEW SECTION. Section 32. Severability. If a part of
[this act] is 1invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applicaticns.

NEW SECTION. Section 33. Effective date. (This act] is
effective July 1, 1991.

~End-
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HOUSE BILL NO. 726
INTRODUCED BY BERGSAGEL, LYNCH, THOMAS, DRISCOLL,
O'KEEFE, BLAYLOCK, WILLIAMS, SQUIRES, NATHE

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND
CLARIFY THE UNEMPLOYMENT INSURANCE LAWS; TO DEFINE "TAXES":
TO CLARIFY THE TERM "WAGES"; TO REVISE THE EXCLUSIONS FROM
THE DEFINITION OF EMPLOYMENT RELATING TO AGRICULTURAL LABOR
AND DOMESTIC SERVICES; TO ALLOCATE WAGES TO PERIODS OF TIME
FOR THE PURPOSE OF DETERMINING ELIGIBILITY AND BENEFITS: TO
CLARIFY THE AUTHORITY OF THE DEPARTMENT OF LABOR AND
INDUSTRY TO AUDIT EMPLOYER RECORDS; TO CLARIFY EMPLOYER
LIABILITY FOR TAXES, PENALTIES, AND INTEREST; TO CLARITY
PAYMENT QOF BENEFITS TO ALIENS; PO-REVISE-PAY¥MENP-OP-EXTENDED
BENEFP£PS+ TO REVISE APPROVED TRAINING UNDER FEDERAL PROGRAMS
THAT 1S ALLOWED WHILE A PERSON IS5 RECEIVING BENEFITS: TO
REVISE THE CHARGING AND CLASSIFICATION OF EMPLOYERS; TO
PLACE A JUDGMENT LIEN ON THE PERSONAL PROPERTY OF EMPLOYERS
WHO OWE UNPAID TAXES, PENALTIES, AND INTEREST; TO PRQVIDE
FOR B PENALTY FOR MAKING FALSE STATEMENTS IN ORDER TO OBTAIN
OR INCREASE BENEFITS; TO REVISE REQUALIFYING WAGES THAT MUST
BE EARNED AS A CONDITION OF RECEIVING BENEFITS IN A SECOND
BENEFIT YEAR; TO REVISE DISQUALIFICATION FOR BEMEFITS FOR

LEAVING WORK WITHOUT GOOD CAUSE; ¥6-BiISOUADIPY-AN-iINBIVIDUAL
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FOR-UNEMPLO¥MENE- ENSURANEE-BENEPIPS-POR-SHSPENSION- FROM-WORK
BUE--P0-~-MISEONBUEF+ TO REPEAL DISQUALIFICATION FOR BEREFITS
BECAUSE OF SELF-EMPLOYMENT; AMENDING SECTIONS 39-51-201,
33-51-202, 39-51-203, 19-51-204, 39-51-206, 39-51-602,
39-51-603, 39-51-1101, 39-51-1104, 39-51-1105, 39-51-1110,
39-51-1121, 39-51-1125, 39-51-1212, 39-51-1213, 39-51-1214,
39-51-1217, 39-51-1218, 39-51-1301, 39-51-1302, 39-51-1303,
39-51-1304, 39-51-1305, 39-51-1106, 39-51-2107, 39-51-2110,
39-51-2302, 39-53-2303;-39-51-2589+-39-51-25%87 39-51-2602,
39-51-3201, AND 39-51-3202, MCA; REPEALING SECTION

39-51-2308, MCA; AND PROVIDING AN EFFECTIVE DATE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 39-51-201, MCA, is amended to read:
*39-51-201. General definitions. As used in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

(1) "Annual payroll" means the total amcunt of wages
paid by an employer, regardless of the time of payment, for
empiloyment during a calendar year.

{(2) "Base period" means the first four of the last five
completed calendar quarters immediately preceding the first
day of an individual's benefit year. However, in the case of
a ccmbined-wage claim pursuant to the arrangement approved

by the secretary of labor of the United States, the base

—2- HB 726
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peried shall be that applicable under the unemployment law
cf the paying state. For an individual who fails to meet the
qualifications of 39-51-2105 or a similar statute of another
state due to a temporary total disability as defined in
39-71-116 or a similar statute of ancther state or the
United States, the base period means the first four quarters
of the last five gquarters preceding the disability if a
claim for unemployment benefits is filed within 24 months of
the date on which the individual's disability was incurred.

{3} "Benefits" means the money payments payable to an
individual, as provided in this chapter, with respect to the
individual's unemployment.

{4) ‘"Benefit year", with respect to any individual,
means the S2-consecutive-week period beginning with the
first day of the calendar week in which such individual
files a valid claim for benefits, except that the benefit
year shall be 53 weeks if filing a new valid claim would
result in overlapping any quarter of the base year of a
previously filed new claim. A subsequent benefit year may
not be established untii the expiration of the current
benefit year. However, in the case of a combined-wage claim
pursuant to the arrangement approved by the secretary of
labor of the United States, the base period is the period
applicable under the unemployment law of the paying state.

(5) “"Board" means the board of labor appeals provided
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for in Title 2, chapter 15, part 17.

{6) "Calendar gquarter” means the period of 13
consecutive calendar months ending on March 31, June 30,
September 30, or December 31.

(7) "Contributions®” means the money payments to the
state unemployment insurance fund required by this chapter
but does not include assessments under 39-51-404(4).

(8) “Department” means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

(9) "Employing unit” means any individual or
organization, including the state government, any of its
political

subdivisions or instrumentalities, any

partnership, association, trust, egstate, joint-stock
company, insurance company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereoF, or the 1legal representative of a
deceased person which has or had in its employ one or more
individuals performing services Ffor it within this state,
except as provided under subseecisns-—{8)--and--{3y---of

39-5+-283 39-51-204(1)(a) and (l)(b). All individuals

performing services within this state for any employing unit
which maintains two or more separate establishments within
this state are considered ta be employed by a single
employing unit for all the purposes of this chapter. Each

individual employed to perform or assist in performing the

_a- HB 725
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work of any agent or employee of an employing unit is deemed
to be employed by such employing unit for the purposes of
this chapter, whether such individual was hired or paid
directly by such employing unit or by such agent or
employee, provided the employing unit has actual or
constructive knowledge of the work.

(10) "Employment office" means a free public employment
office or branch thereof operated by this state or
maintained as a part of a state-controlled system of public
employment offices or such other free public employment
offices operated and maintained by the United States
government or its instrumentalities as the department may
approve.

(11) "Fund” means the unemployment insurance fund
established by this chapter to which all contributions and
payments in lieu of contributions are required to be paid
and from which all benefits provided under this chapter
shall be paid.

{12} "Gross miscenduct"” means a criminal act, other than
a violation of a motor vehicle traffic law, for which an
individual has been convicted in a criminal court or has
admitted or conduct which demonstrates a flagrant and wanton
disreqard of and Eor the rights or title or lnterest of a
fellow employee cr the employer.

(13) "Hospital” means an institution which has been
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licensed, certified, or approved by the state as a hospital.

{14) "Independent contractor" means an individual who
renders service in the course of an occupation and:

{a) has been and will continue to be free from control
or direction over the performance of the services, both
under his contract and in fact; and

(b} is engaged in an independently established trade,
occupation, profession, ©r business.

(15} (a) "lnstitution of higher education™, for the
purposes of this part, means an educational institution
which:

{i) admits as regular students gnly individuals having
a certificate of graduation from a high school or the
recognized equivalent of such a certificate;

{ii) is legally authorized in this state to provide a
program of education beyond high school;

{iii} provides an educational program for which it
swards a bachelor's or higher degree or provides a program
which is acceptable for full credi: toward such a degree, a
program of postgraduate or postdoctoral studies, or a
program of training to prepare students for gainful
employment in a recognized occupat:ion: and

(iv) is a public or other nonprofit 1nsticution.

(b} Notwithstanding any cf the foregoing provisions of

this subsection, all colleges and un:versities in this state
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are institutions of higher education for purposes of this
part.

(16) "State" includes, in addition to the states of the
United $tates of America, the District of Columbia, Puerto
Rico, the Virgin Islands, and the Dominion of Canada.

{17) "Taxes" means contributions and assessments

required under this chapter but does mot include penaities

or interest for past-due or upnpaid contributions or

assessments.

t¥%4(18) "Unemployment insurance administration fund®
means the unemployment insurance administration fund
established by this chapter from which administrative
expenses under this chapter shall be paid.

t18¥(19) {a) "Wages" means all remuneration payable for
personal services, including commissions and bonuses, the
cash value of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment. The reascnable cash value of
remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

{b) The term "wages" does not include:

(i} the amount of any payment made by the employer, Lf
the payment was made under a plan established tor the

employees in general or for a specific class or classes of
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employees, to or on behalf of the employee for:

(&) retirement;

(B) sickness or accident disabilityy;-but-i¢n-the-case-of
peymenta--made--by-an-employer-directiy-to-an-ampicyeer-onty
those-paymenes-made under a workers' compensation law aee
excluded-from-dwagesi;

{€) medical and hospitalization expenses in connection
with sickness or accident disability; or

(D) death;

(ii) remuneration paid by any county welfare office from
public assistance funds for services performed at the
direction and request of such county welfare office.

t193(20) "Week" means a period of 7 consecutive calendar
days ending at midnight on Saturday.

t283(21) An individual's "weekly benefit amount" means
the amount of benefits the individual would be entitled to
receive for 1 week of total unemployment.”

Section 2. Ssection 39-51-202, MCA, is amended to read:

"39-51-202. Employer defined. "Employer" .aeans:

(1) any employing unit whose total annual payroll
within either the current or preceding calendar year equals
or .exceeds the sum of S1,000;

{2) any agrigultural employing unit that pays $20,000

3 _more in cash to workers for agricultural labor in _ any

quarter in the current or preceding calendar year or emplqys
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10 or more workers in agricultural labor on 20 days in 20

different weeks guring the current or preceding calendar

year;

{3) any domestic empioying unit that pays $1,000 or

more in cash for domestic service in any quarter during the

current or preceding calendar year;

t23¥(4) any individual or employing unit which acquired
the organization, trade, or business or substantially all of
the assets thereof of another which at the time of such
acguisition was an employer subject to this chapter;

+3¥(5) any individual or employing unit which acquired
the organization, trade, or business or substantially all
the assets thereof of another employing unit not an employer
Subiect to this chapter and which, if subseguent to such
acquisition it were treated as a single unit with such cther
employing unit, would be an employer under subsection (1) of
this section;

+4+({6) any employing unit not an emplover by reason of
any other subsection of this section for which, within
either the current or preceding calendar year, service is or
was performed with respect to which such employing unit is
liable for any federal tax against which credit may be taken
for contributions paid into a state unemployment fund or an
employing unit which, as a condition fcr approval <Sf  this

chapter for full tax credit against the tax imposed oy the
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Federal Unemployment Tax Act, is required pursuant to such
act to be an employer under this chapter;
t5%(7) any employing wunit which, having become an

employer under subsection (1}, ¢23+-¢3% (2), (3}, (4)., (5),

-of +4+ (6) has not, under 19-51-1101, ceased to be an

employer subject to this chapter; or

t63(B)y for the effective period cf 1its eiection
puzsuant ta 39-51-1102, any cother employing unit which has
elected to become fully subject to this chapter.™

Section 3. Ssection 39-51-203, MCA, is amended to read:

*39-51-203. Employment defined. (1) "Employment™,
subject to other provisions of this section, means service
by an individual or by an officer o©of a corporation,
including service in interstate commerce, performed for
wages or under any contract of hire, written or oral,
express or implied.

{(2) {a) The term "employment" includes an individual's
entire service performed within or both within and without
this state if:

{i) the service is localized in this state; or

(11} the service i3 not localized in any state but some
of the service is performed in this state and:

(A the base of operations or, if there is no base of
operaticns, then the place from which asuch service i3

direcled or contrwiied, is in this state; or

-10- HB 726



10
11
12
13
14
i5
16
17
18
19
20
21
22

23

25

HB 072602

(B)Y the base of cperations or place from which such
service is directed or controlled is not in any state in
which some part of the service is performed, bur the
individual's residence is in this state.

(b) Service is considered to be localized withir a
state if:

(i) the service is performed entirely within such
State: or

{ii) the service is performed both within and without
such state, but the service performed without such state is
incidental to the individual's service within the state, for
example, is temporary or transitory in nature or consists of
isclated tranmsactions.

(3) Service not covered under subsection (2) cf this
section and performed entirely without this state with
respect to no part of which contributions are reguired and
paid under an unemployment insurance law of any other state
or of the federal government is considered to be employment
subject to this chapter if the individual performing such
services is a resident of this state and the department
approves the election of the employing unit for whom such
services are performed that the entire service of such
individual is considered to be eamployment subject to this
chapter.

(4) Service performed by an individual for wages is
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considered to be employment subject to this chapter unless
and until it is shown t¢ the satisfaction of the department
that the individual is an independent contractor.

{%) The term "employment" includes service performed by
an individual in the enploy of this state or any of its
instrumentalities {(or in the employ of this state and one or
more other states or their instrumentalities) for a hospital
or imnstitution of higher education located in this state.
The term "employment" inciudes service performed by all
individuals, including without limitations those individuals
who work for the state of Montana, its universities, any of
its colleges, public schools, components or wunits thereof,
or any local government unit and one or more other states or
their instrumentalities or political subdivisions whose
services are compensated by salary or wages.

{6) The term "employment"” includes service performed by
an individual in the employ of a religious, charitable,
scientific, literary, or educational organization.

(7 (a) The term "employment" includes the service of
an individual who 1is a citizen of the United States
performed outside the United States, except in Canada, in
the employ of an American employer, other than service which
is considered employment under the provisions of subsection

{2y of this section or the parallel provisions of another

state's law, if:
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i) the employer's principal place of business in the
United States is located in this state;

{(ii) the employer has no place of business in the United
States, but:

(A) the employer is an individual who is a resident of
this state;

{(B) the employer is a corporation which is organized
under the laws of this state; or

(C) the employer is a partnership or a trust and the
number of the partners or trustees who are residents of this
state is greater than the number who are residents of any
other state; or

{iii) none of the criteria of sections (7}{a){i) and
{7){a}(ii) of this subsection are met but the employer has
elected coverage in this state or, the employer having
failed to elect coverage in any state, the individual has
filed a claim for benefits based on such service under the
law of this state.

(b) An "American employer®, for purpcses of this
subsectinn, means a person who is:

{1}y an individual who is a resident of the United
States;

{ii) a partnership 1f two-thirds or more of the partners
are residents of the United States;

(iii) a trust if all of the trustees are residents of
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the United States; or
[iv) a corporation organized under the 1laws of the
United States or of any state.
+83--Agricutturat--tapor--exempted--under--39-51-204--19
cansidefed—-empioyment—--henever-—the—-empieying——unit—-ggys
5287800-or-more-in-cash-to-workers—for-agricutturat—imbor-in
any-guarter-in-the-eurrent-or--preceding--catrendar--year--ar
empisys--i8-ar-more-workers—in-agrieuleural-tabar-en-28-days
in-28--different--wepks--during--the—-current--or--preceding
caiendar--year--if-an-empioyery-incinding-but-not-iimited-to
an-empleying-unte-providing-cutfreter-and-guide-services;-ta
stherwise-subject——t&--this--chapter—-and--has--agricuateural
empiaymentry-ati-empicyesrs-engaged-in-agricutcurai-iabsr-muse
be---exciuded--from--esverage-—under—-this--chapter——tf--the
empioyars
tai--in-any-quarter-or--catendar--yearrs--as--appliecabie;
daes--not--meee-either-sf-rhe-tasts-retabting-to-the-monetary
amount-sr-number-sf--empioyess--and-——days--worked;--for--tche
subject-wages-arteibutable-to-agricuiturali-iabors—and
tby--keeps-separate-books-Bnd-recsrda-te-accounte-for-the
employmenc-of-persena-in-agrieuieurai-iabers
t9)y--Bomestic--service—axampted-under-39-51-204¢1y{by-ta
eonsidered--empioyment--whenever-—the--empioying--untt--pays
5t-00B-aer-Mmore-in-canh-far-demeatre-service-in-—-any--quartcer

doring--ethe--curtent--or--precedrng--caiendar—-yearz--¥f--an
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employer——is--otherwise——subiect-—ta——this—-chapter--and-has
demestic--service-—emptoyment;--ati--employees--engaged---1n
domestic--service--pust-be-excinded-frem-coverage-under—this
ehaprer—tf-the-ampioyers

tay--dees-—not-meet—the—-monstary-—-payment-—test--in-—any
quarter—-or--catendar--yeary-—as-appiteabie;-for-the-subjeet
wages-ateriburable—to-domeseie—services—and

thy-——heeps-separace-books-and-recerda-cte-account-for-the
empliayment —of -persons-in-domescie-services"

Section 4. section 39-51-204, MCA, is amended to read:

®39-51-204. Exclusions from definition of employment.
(1) The term "employment" does not include:

{a) agricultural labor, except as provided in

359-53-20348%+ 39-51-202¢(2)., If an employer is otherwise

subject to this chapter and has agricultural employment, all

employees engaged in agricultural labor must be excluded

Erom coverage under this chapter if the employer:

{i} in any guarter or calendar year, as applicable,

does not meet either of the tests relating to the monetary

amount or number of employees and days worked, for the

subject wages attributable to agricultural labor: and

{ii) keeps separate books and records to acecount for the

employment of persons in agricultural ltabor;

{b) domestic service in a private home, local college

club, or local chapter of a college fraternity or sorority,
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except as provided in 39-5%-283¢9%7 39-51-202(3). If an

employer is otherwise subject to this chapter and has

domestic service employment, all employees engaged in

domestic service must be excluded from coverage under this

chapter if the employer:

{i} dces not meet the monetary payment test in any

quarter or calendar year, as applicable, for the subject

wages attributable to domestic service; and

(i1) keeps separate books and records to acecount for the

employment of persons in domestic service;

{c} service perfcormed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

(d) service performed by an individwual in the employ of
that individual's son, daughter, or spouse and service
performed by a child under the age of 21 in the employ of
the child's father or mother;

(e) service performed in the empleoy of any other sﬁate
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or Ltheir political sybdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemptign
under this subsection and shall be subject to this chapter

the <ame as state banks, provided that such service is
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excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c)(7) of that act;

(E}y service with respect to which wunemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
hecome effective in the manner prescribed in the Montana
administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

{g) services performed 1n the delivery and distribution
of newspapers or shopping news from house to house and
business establishments by an individual under the age of 18
years, but not including the delivery or distribution to any
point or points for subsequent delivery or distribution;

{h) services performed by real estate, securities, and
insurance salespeople paid solely by commissions and without

guarantee of minimum earnings;

(i) service performed 1in the emplaoy of a schocl,
college, or university if such service is performed by a
~17- HBE 726
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student who is enrolled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service 1is
provided under a program to provide financial assistance to
such student by such school, ccllege, or university and such
employment will not be covered by any program of
unemployment insurance:

(j) service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a reqular faculty and curriculum and
normally has a regularly organized body of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at such institution which c¢ombines academic
instruction with work experience if such service 1is an
tntegral part of such program and such institution has sco
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers:

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital;

(1} services performed by a ccsme-siogisr  who is

ilicensed under Title 37, <chapter 31, cr a barber who 1is
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licensed under Title 37, chapter 30, and who has
acknowledged in writing that he is not covered by
unemployment insurance and workers' <compensation and who
contracts with a cosmetological establishment as defined in
37-31-101 or a barbershop as defined in 37-30-101, which
contract shall show the cosmetologist or barber is free Erom
all control and direction of the owner in the contract and
in fact; receives payment for services from his or her
individual clientele; leases, rents, or furnishes all of his
or her own equipment, skills., or knowledge; and whose
contract gives rise to an action for breach of contract in
the event of contract termination (the existence of a single
license for the cosmetological establishment or barbershop
shall not be construed as a lack of freedom from control or
direction under this subsection):

(m) casual labor not 1in the course of an employer’'s
trade or business performed in any calendar gquarter, unless
the cash remuneration paid for such service is $50 or more
and such service is performed by an individual who is
regularly employed by such employer to perform such service.
"Reqularly employed" means the services are performed during
at least 24 days in the same guarter.

(n) services performed for the installation of floor
coverings if the installer:

{i) bids or negotiates a contract price based upon work
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perforﬁed by the yard or by the job:

(ii) is paid upon completion of an agreed upon portion
of the job or after the job is completed;

(iii) may perform services Eor anyane without
limitation;

{iv}) may accept or reiject any job:

{v) furnishes substantially all tools and equipment
necessary to provide the services; and

{vi) works under a written contract that:

(A) gives rise to a breach of contract action if the
installer or any other party fails to perform the contract
obligations;

{B) states the installer is not covered by unemployment
insurance; and

{C) requires the installer to provide a current
workers' compensation policy or to obtain an exemption from
workers' compensation requirements.

(2) “Employment" does not include elected public
cfficials.

{3) For the purposes of 39-51-203(6), the term
"employment" does not apply to service performed:

ta}y in the employ of a church or convention or
association of churches or an organization which is operated
primarily for religious purposes and which is operated,

supervised, contrelled, or principally supported by a church
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or convention or asseociation of churches;

(b) by a duly ordained, commissioned, or 1licensed
minister of a church in the exercise of the church's
ministry or by a member of a religiocus order in the exercise
of duties required by such order;

(c) in a Eacility conducted for the purpose of carrying
out a program of rehabilitation for individuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerakive work;

{d) as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof by an individual receiving
such work relief or work training; or

(e) for a state prison or other state correctional or
custodial institution by an inmate of that institution.”

Section 5. Section 39-51-206, MCA, is amended to read:

"39-51-206. Agricultural laber -- who treated as
employer of member of a crew furnished by a crew leader. (1)
For the purposes of 39-31-703, any individual who is a

member of a crew furnished by a crew leader to perform
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service in agricultural labor for any other person shall be
treated as an employee of such crew leader if:

(a) such crew leader holds a valid certificate of
registration under the Migrant and Seasonal Agricultural
Worker Protection Act, as amended {29 U.S.C. 1801, et seq.}:
or

{b} (i) substantially all the members of such cCrew
operate or maintain tractors, mechanized harvesting or
cropdusting equipment, or any other mechanized equipment
which 1s provided by such crew leader; and

(ii) such individual is not an employee of such other
person within-the-meantng-0£-39-53-382¢39+-39-51-263¢08¥7-or

39-51-203¢9) for whom services in agricultural 1labor are

performed.

{2) 1In the case of any individual who is furnished by a
crew leader to perform service in agricultural labor for any
other person and who is not treated as an employee of such
crew leader under subsection (1):

{a)y such other person and nct the crew leader shall be
treated as the emplayer of such individual: and

{b) such other person shall be treated as hawving paid
cash remuneration to such individual in an amount egqual to
the amount of cash remuneration paid to such individual by
tie crew leader, either on his rwn bekalf 2r <a behalf of

such  other person, Eocr the service in agricaltural labor
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performed for such other person,

{3} The term “crew leader" means an individual who:

{a) furnishes individuals to perform service in
agricultural labor for any other person:

{b) pays, either on his own behalf or on behalf of such
other person, the individuals sc furnished by him for the
service in agricultural labor performed by them: and

(c) has not entered into a written agreement with such
other person under which such individual is designated as an
employee of such other person.”

Section B. Section 313-51-602, MCA, is amended to read:

"39-51-602. Method ¢to be used by department in keeping
wage records. Wage records kept by the department for the
purposes of this chapter shaii must be kept on the basis of

wages paid-,except that for the purposes of determining

benefit eligibility and the amount and duration of benefits

payable, wages, including lump-sum payments of accrued

wages, must be assigned to periods of time as determined in

accordance with rules adopted by the department."

Section 7. section 33-51-603, MCA, is amended to read:

"39-51-603. Espleoying unit to keep records and make
repaorts. (1) Each employing unit shall keep true and
accurate work records containing such informaticn as the
department may prescribe. Those records shall be Open to

inspection and audit and shall be subject to being copied by
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the department or its authorized representative at any
reasonable time and as often as may be necessary.

{2) The department and the chairman of any appeal
tribunal may require from any employing unit any sworn or
unsworn reports with respect to persons employed by it which
the department considers necessary to the effective
administration of this chapter.

(3) Information thus obtained or obtained from any
individual under this chapter shall, except to the
individual claimant to the extent necessary for the proper
presentation of a claim, be held confidential and shall not
be published or be apen to public inspection, except to
public employees in the performance of their public duties,
in any manner tevealing the individual's or employing unit's
identity, but any claimant or his legal representative at a
hearing before the board or appeal tribunal shall be
supplied with information from the records to the extent
necessary for the proper presentation of his c¢laim.

(4) Any employee or member of the department who
violates any provision of this section shall be fined not
less than $20 or more than $200 or imprisconed for not longer

than 90 days or beth."
Section 8. Ssection 39-51-1101, MCA, is amended to read:

"39-51-1101. Commencement and termination of coverage

under chapter. (1) Any employing unit which is or becomes an
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employer subject to this chapter within any calendar year
shall be subject to this chapter during the whole of such
calendar year, except that this subsection shall not apply
to an employing unit electing coverage as provided for in
39-51-1102.

(2) Except as otherwise provided in 39-51-1102, an
employing unit shall cease to be an employer subject to this
chapter only as of January 1 of any calendar year only if it
files with the department prior to the last day of February
of such year a written application for termination of
coverage and the department finds that the total wages
payable for employment by said employer in the preceding
calendar vyear did not equal or exceed $3¥7860 the amount of

wages reqguired under 39-51-202 to be considered an employer

subject to this chapter. For the purpose of this subsection.

the two or more employing units mentioned in subsectisn-+2%
or-¢t33-of 39-51-202(4) or (5) shall be treated as a single
employing unitc.”
Section 9. sSection 39-51-1104, MCA, is amended to read:
"39-51-1104. Duty and 1liability of contracter and
subcontractor, respectively, in regard to contribations

taxes, penalties, and interest owed by subcontractor. (1)

Any contractor who is or becomes an employer under the
provisions of this chapter who caontracts with any

subcontractor whoa also is ar becomes an employer under the
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provisions af this chapter shall withhold sufficient money
on the contract to guarantee that all contrtbuttons taxes.
penalties, and interest are paid upon completion of the
contrace.

{2) It shall be the duty of any subcontractor who is or
becomes an employer under the provisions of this chapter to
furnish the contractor with a certification issued by the
department, prior to final payment for the particular job,
stating that said subcontractor is current and in full
compliance with the provisions of this chapter.

(3} Failure to comply with the provisions of this
section shall render the contractor directly liable for all
contributions taxes, penalties, and interest due from the
subcrntractor on the particular job, and the administrator
has all of the remedies of collection against the contractor
under the provisions of this chapter as though the services
in question were performed directly for the contractor.”

Section 10. Section 3$-51-1105, MCA, is amended to
read:

“39-51-1105. Liability of corporate officers for

contributions taxes, penalties, and interest owed by

corporation. When a corporation subject to Montana corporate
law has failed to file the annual corporaticn report with
fae Montana secretary of sTare  as regquired oy law the

department  shall  held the president, vice-president,
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secretary, and treasurer Jjointly and severally liable for

any contributiens taxes, penalties, and interest due for the

period in which the corporation is delinguent in filing the
annual corporation report., If the required annuail
corporation report is made and filed after the time
specified, such officers may not, on account of prior
failure toc make report, be held liable for the eentribubkisns

taxes, PENALTIES, AND INTEREST thereafter accruing.,"

Section 11, Section 39-51-1110, MCA, is amended to
read:

"39-51-1110. Refunds to employers. (1) If not later
than 1 years after the date on which any contribekions taxes
or interest thereon became due or not later than 1 year from
the date on which payment was made, whichever is later, an
employer who has paid such contributions taxes or interest
thereon shall make application for an adjustment thereof in
connection with subsequent eontributien tax payments or for
a refund thereof because such adjustment canncot be made and
the department shall determine that such ecemetributicona taxes
Oor lnterest or any portion therecf was erroneously
collected, the department shall allow such employer to make

an adjustment thereof, without interest, in connection with

subsequent eontributieon tax payments by him or, if such

adjustment cannot be made, the department shall refund said

amount, without interest, from the fund. For like cause and
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within the same pericd, adjustment or refund may be so made
on the department's own initiative.

{2) If the department shall determine that an employer
has paid econtribukieons taxes to this state under this
chaprer when such ceneributions taxes should have been paid
to another state under a similar act of such other state,
transfer of such econmtribueisms taxes to such other state
shall be made upon discovery or, upon procf of payment that
such other state has been fully paid, then refund to such
employer shall be made at any time upcn application without
limitation of time.

(3) In the event that this chapter is not certified by
the secretary of labor under section 1603 of the Internal
Revenue Code, as amended, 1939, for any year, then and in
that event refunds shall be made of all eentributions taxes
required under this chapter from employers for that year."

Section 12. Section 39-51-1301, MCA is amended to read:

"39-51-130t. (Effective July 1, 1991} Penalty and
interest on past-due contributions taxes. (1) Eontributions
Taxes unpaid on the date on which they are due and payable,
as provided by subsections (1) and (2) of 3%-51-1103 and
39-51-1125, that are paid by the end of the month following
the due date shall be subject to a penalty assessment of $10
or 10% of the conmtributien tax due, whichever is greater. IF

the centribntions taxes are not paid by the end of the month
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following the due date, the employer shall be subject to a
penalty assessment of $15 or 15% of the eentributions taxes
due, whichever is greater. All past-due centributions taxes
shall bear interest at the rate of 18% a vyear, to be
prorated on a daily basis.

(2) A penalty of $40 shall be assessed whenever, as the
result o©of a willful refusal of an employer to furnish wage
information or pay conteibutiena taxes on time, the
department issues a subpoena to obtain wage information or
makes a summary or jecpardy assessment pursuant to
19-51-1302.

(3} Interest and penalties collected pursuant to this
section shall be paid into the unemployment insurance trust
fund.

(4) When failure to pay contributtems taxes on time was
not caused by willful intent of the employer, the department
may abate the penalty and interest.

(5) All money accruing to the unemployment insurance
trust fund from interest and penalties collected on past-due
econtriburions taxes must be used solely for the payment of
unemployment insurance benefits and may not be used for any
other purpose.”

Section 13, section 39-51-1302, MCA, is amended to

read:

“39-51-1302. Summary or jeopardy assessment of unpaid
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cantributions taxes. (1) If any employer fails to file a
report or return as required under this chapter or the
regulations of the department adopted thereunder within the

time specified or if the employer's records are inaccurate

or are incomplete when an employer has already filed a

guarterly wage report for the period in_ question, the

department may make a summary or jeopardy assessment of the
amount due by making up such report and determining the
amount of contributiens taxes due and owing to the fund upon
the basis of such information as the department may be able
to obtain, and thereupon the same shall be collected the
same as other reports and econtributions taxes due, with
penalty and interest as provided in this chapter.

{(2) Upon making such summary or jeopardy assessment,
the department shall immediately notify the employer in
writing by perscnal service or by certified er--registered
mail in the usual course at the last known principal place
of business operated by the employer. Such assessment shall
be final wunless the emplover shall protest such assessment
in writing within 1% days after service of the notice oar,
within the same period of time, the employer shall file a
correct, signed, and sworn report and statement as provided
by the chapter and the regulations of the department.

(37 ‘Tpon written protest heing filed as abcve set

forth, a Jday certain for rthe hearing therecf srhall be fixed
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by the department and notice thereof mailed to the employer.
At such hearing, the facts ascertained by the department
shall be conclusive and the department may upon the basis of
such facts ascertained assess the amount due, modify, set
aside, or revise the prior assessment and require the
employer to pay the amount due with penalty and interest as
provided for in this chapter. A copy of the decision of the
department and the assessment ¢of the amount due shall be
mailed to the employer at his last known principal place of
business and thereupon become final.”

Section 14. Section 39-51-1303, MCA, is amended to
read:

"39-51-1303. Collection of unpaid contributions taxes
by civil action. (1) If, after due notice, any employer

defaults in any payment of eantriburions taxes, penalties,

or interest thereon, the department may at its discretion
initiate a civil action in the name of the Montana
department cof labor and industry to collect the amcunt due,
and the employer adjudged in default shall pay the costs of
such action.

{2) An action for the collection 0f contributiens taxes
due must be brought within 5 years after the due date of
such eontributions taxes or it is barred.

{3) The department may pursue its remedy under either

this section or 39-51-1304, or both."
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Section 15. sSection 39-51-1304, MCA, is amended to
read:

"39-51-1304. Lien for payment of unpaid coneributions
and-assesaments taxes -- levy and execution. (1) Unpaid
contriburions--and--assesaments—-under--39-53-484¢43 taxes,
including penalties and interest assessed thereon, have the
effect of a judgment against the employer, arising at the
time such payments are due. The department may issue a
certificate setting forth the amount o©of payments due and
directing the clerk of the district court of any county of
the state to enter the certificate as a judgment in the
docket pursuant to 25-9-301, From the time the judgment is
docketed, it becomes a lien upon all real and personal
property of the employer. Prom--the-time-bhe-judgment-ts
fited-wich-the-secretary-cf-stace-er-a-registrar-cf-perasonal
property-specificatiy-deseribing-the-personat-—-preopertys—-it
hecemes-a-tien-upon-personzi-property-of-the-empioyers After
the due process requirements of 39-51-1i09 and 39-51-2403
have Deen satisfied, the department may enforce the judgment
pursuant to Title 25, chapter 13, except that the department
may enforce the judgment at any time within 10 years of the
creation of the lien.

{2) The 1lien provided for in subsection (1) is not
valid against any third party owning an interest in teal or

personal property against which the judgment is enforced if:
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{a) the third party's interest is recorded prior to the
entrance of the certificate as a judgment; and

{b) the third party receives £from the most recent
granter of the interest a signed affidavit stating that all
contributions;--asasessments taxes, penalties, and interest
due from the grantor have been paid.

(3} A grantor who signs and delivers an affidavit 1is
subject to the penalties imposed by 39-51-3204 if apy part
of it is untrue. Notwithstanding the provisions of
39-51-3204, the department may proceed against the employer
under this section or 39-51-1303, or both, to collect the
delinguent econtributions;-essessments taxes, penalties, and
interest.

{4) The lien provided for in subsection (1) must be

released uporn payment in full of the unpaid taxes,

penalties, and accumulated interest. The department may

release or may partially release the lien upen partial

payment or whenever the department determines that the

release or partial release of the lien will facilitate the

ceollection of unpaid taxes, penalties, or interest. The

department may release the lien if it determines that the

iien is unenforceable."

Section 16. sSection 39-51-1305, is amended to read:

"39-51-1305. Priority of payment of esneribotisana taxes

due under legal dissolutions or distributions. In the event
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of any distribution of an employer's assets pursuant to an
order of any court under the laws of this state, including
any receivership, assignment for benefit of creditors,
adjudicated insolvency, composition, or similar proceeding,
contribubions taxes then or thereafter due shalil be paid in
full prior to all other claims, except taxes and claims for
wages of not more than $250 to each claimant earned within 6
months of the commencement of the proceeding.”

Section 17. section 19-51-1306, MCA, is amended to
read:

"39-51-1306. Reciprocity with ather states for
collection of unpaid contributions taxes. (1) The courts of
this state shall recognize and enforce 1liabilities fer

unewployment contributions taxes and any other special

assessMents imposed by other states which extend a like
comity to this state,

{2) The department is hereby empowered to sue 1In the
courts of any other jurisdicrion which extends such comity
te collect unemployment eenetribuntiens taxes, penalties, and
interest due this state. The officials of other states which
by statute or otherwise extend a like comity to this state
may sue 1n the courts of this state to collect for such

contributions taxes and any other special assessments and

incerest and penalties, if any, due such state. In any such

case the administrator may through his attorney or actorneys
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institute and conduct such suit for such other state,

t3) Venue of such proceedings shall be the same as for
actions to ceollect delinguent esntributions taxes,
penalties, and interest due under this chapter.

(4) A certificate by the sacretary of any such state
under the great seal of such state attesting the authority
of such official or officials to collect unemployment

insurance contributions taxes and other speclial assessments,

penalties, and interest shall be conclusive evidence of such
authority."

Section 18. section 39-51-2110, MCA, is amended to
read:

“33-351-2110. Payment of benefits to aliens. {1)
Effeerive--danuary--i;--19787-benefits Benefits shall not be
patd payable on the basis of services performed by an alien
unless sweh the alien is an individual who has-been was

lawfully admitted for permanent residence at_the time the

services were performed, was lawfully present for the

purpeses of performing the services, or otherwise—is was

permanently residing in the United States under color of

lawr at the time the services were performed, including an

alien whe ts was lawfully present in the United States as a
result of the application of the provisions of section
203tay(7) <v secticn 212{d)(5) of the 1Immigration and

Nationality act.
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{2) Any data or information required of individuals
applying for benefits to determine whether benefits are not
payable to them because of their alien status shall be
uniformly required from all applicants for benefits.

(3) In the case of an individual whose application for
benefits would otherwise be approved, no determination that
benefits to such individual are not payable because of his
alien status shall be made except upon a preponderance of
the evidence."

Seection-19:-—-Sectron--39-51-2509;--MEA7-~in—-amended—-to
reads

439-53-258%-~Weekly--extended--benefit-——amounts tiy Fhe
weekliy-eaxtended-benefit-amount-payable-to-an-itndividuai--for
a-week-of -totat-unempioyment-rn-his-eiigibitity-period-shati
be--an--amount-equai-to-the-weekiy-benefit-amounty —except-as

provided-in-snbhsection-{+2+45

t2)--Por-any-week-—-during—-a--pertod--itn—-which--federat

payments———to-—-this---state---under-——seceion--204--cf-—the

Pedeeni-Septe-Extended-tnempioyment-Corpensation—Aet-aé-+934

are-repduced-under-an-oerder—-1ssued-under-section-252--af--rhe

Batanced--Budget-—and-Emergency-Peficit-Control-Act-of-1985;

the-weekiy-extended-pbenafit-amount—payabie-to-an—-tndividuat

for--a--week-af-toral-unamployment-in-his-eiigibittey-pariead

must-pe-reduced-by-a-percentagqe-equivatent-to-rhe percentage

of-the-reduectien-tn-the-federai-payments-Fhe-reduced--weektly
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exkended--benefrt-—amounty;—if-not-a-fuiri-dotiar—-amouncy-most

be-rounded-to-the-nearest-iower-fuili-doliar-amount; payabie

to-him-during-his-appticable-benefit-year:®
Sectton—28;—-Seettan--319-53-25307-~-MEA7——ts--amended-—-ta
read:
u39-53-251@s--Potat-—-extended--benefit--amountr—-FThe ¢iy

gxcept-as-provided-in-subsection—-t2y;-—+the totai--extended

benefit--amoune—-payabite-—to-—-any--eltigibte--individeat-with
respect-te—his-appticable-benefit-year-shall-be-the-lteast-of
the-fotiowing-amountss

tittay--50%~of-the--totei--amoune—-of--reguiar--benefits
whieh--were--payabie--ta--him--under--this—--chapter—-in--his
appiicable-benefit-years

t2¥¢b3-~13-——times--his--weekly -benefit-amount-which-was
payebie-to-him-under--this-—-chapter--for-—a--wesk--of--total
unempisyment-in-the-appticabie-benefit-years

t2}--Puring-any-fiscal-year-in-which-federai-payments-to

this—-sfate——under—seeticn-264—of—the-Fede:a}—State-Extended

Hnemplioyment-Eompensation-Act-of-1976-are-reduced-—under-—an

srder-—issyed-—under--section-2572-of-+he-Batnneced-dudget-and

Emergency-deficie-Controat-Act-0£-19857;--khe—-tatat——ereended

beneféie-—amount-payable-to-an-individuat-with-respece-to-his

eppticable-benefit-year-must-be-reduced-by-an-—emount--efuat

te--the--aggregace-sf-the-reducttons-—under-33-5%-2583-tn-rche

weelkiy-mamounts-paid-te-the-individuali-t
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Section 19. section 39-51-2602, MCA, is amended to
read:

"39-51-2602. Approved trade-readjusement training under
federal programs. (1) Notwithstanding any other provisions
of this chapter., no otherwise eligible individual may be
denied benefits for any week:

(a) bhecause he-is of participation in training approved

under Section 236(a)(l) of the federal Trade Act of 19274+ or

under Title ITI of the federal Job Training Partnership Act;

{b) in-which-he-1s because of participation in such

approved training described in subsection {l){a} by reason

of leaving work to enter such the training if the work left
is not suitable employment; or

te) because of the application to any such week in
trairing of provisions in this chapter or any federal
unemployment linsurance law administered by this agency,
relating to availability feor work, active search for work,
or refusal to accept work.

{2} For purposes of this section, "suitable employment™
means work of a substantially equal or higher skill level
than the individual's past adversely affected employment, as
defined for purposes of the federal Trade Act of 1374 and

the federal .Job Training Partnership Act, and for which the

wages are not less than 80% of the individeail's average

weekly wage as Jetermined for the purposes of the federal
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Trade Act of 1974 and the federal Job Training Partnership

Act.”

Section 20. section 39-51-1121, MCA, is amended to
read:

®39-51-1121. Definitions. As used in this part and part
12, the following definitions apply:

(1) "Computation date" means the reporting period
ending September 30 preceding the calendar year for which a
covered employer's contribution rate is effective.

[2}) "Cutoff date™ means BDesember-31 November-38 OCTORER

31 immediately following the computation date. The
department may extend the cutoff date in meriterious cases.

{3) "peficit employer” means an employer who is subject
under this chapter and who has established a record of
accumulated benefits charged to the employer's account in
excess of the employer's accumulated contributiens paid as
of the cutoff date,

t4)y--"Pepartmentli--means--the -department--of--iabor-and
tndus=rys

t5¥(4) “Eligible employer" means an employer who has
been subject under this chapter for the 31 fiscal years
immediately preceding the computation date and who has:

tay--fited-ait-contribotion-—reporta--prescribed--by--the
deparement

tb}--paitd--ati--contribuctrona--and-ati-aassesaments-under
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39-5:-484t4}-And-penatties-and-interese—thereons
fc?(é} established a record of accumulated

contributions in excess of benefits charged to the
empleyer 's account; and

td¥(b) paid wages in at least 1 of the B8 calendar
quarters preceding the computation date.

t6+(5) “Fiscal year" means the four consecutive
calendar quarters ending on September 30,

€73(6) ‘“"Governmental entities” means the state or any
political subdivision of the state or an instrumentality of
the state or a political subdivision., including any
employing unit funded directly by tax levies.

(7} "“"New employer” means an employer who:

(a) has not been subject to the provisions of this

chapter for the 3 fiscal vears immediately preceding the

computation date; and

(b) has established a record of accumulated

contributions in excess of benefitsg charged to the

employer's account.

{8) "Taxable wage base" means the amount of wages
subject to contributions and to assessments under
39-51-404(4) for each calendar year. Payment of

contributions and of assessments under 39-51-404(4) may
apply only to wages paid up te and including the amount

specified i1n 39-51-1108.
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t9)--UHnrated-employeri-means-an-employer-who-is-subject
nnder—this—chapter—and-who-does-not-meet-ati-the-criterta-of
an-elitgibte-or-a-deficit-emproyer:”

Section 21. Section 39-51-112%, MCA, is amended to
read:

*39-51-1125. Computation of payments in lieu of
contributions. (1) After June 30, 1987, qualified employers
electing to make payments in lieu of contributions shall pay
into the Eund an amount equivalent to the Ffull amount of
regular benefits plus the state's share of extended benefits
paid toc individuals based on wages paid by the employing
unit. After December 31, 1978, governmental entities shall
pay the full amount of extended benefits.

{(2) 1If benefits paid an individual are based on wages
paid by both the employer and one or more other employers,
the amount payable by any one employer to the Eund bears the
same ratio to total benefits paid to the individual as the
base period wages paid to the individual by such ewmployer
bear to the total amount of base period wages paid to the
individual by all the individual's base period employers.

{3y If the base period wages of an individual Include
wages from more than one such employer, the amount to be
paid into the fund with respect to the benefits paid ts the
individual shall! be prorated amcng the l:uble amplovers in

proportion to the wages paid to the individual by each sucn
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employer during the base period.

(4) The amount of payment required from employers shall
be ascertained by the department monthly and becomes due and
payable by the employer quarterly as directed in this
chapter. Penalty and interest for delingquency shall be
assessed such employers as specified in 39-51-1301.

{5) A payment may not be required under this section

with respect to benefits paid to an  individual if the

qualified employer continues to provide employment to the

individual with no reduction in hours or wages."

Section 22. section 39-51-1212, MCA, is amended to
read:

"39-51-1212. Experience rating for governmental
entities. (1) Governmental entities newly covered under this
chapter after December 31, 1974, shall make payments for the
period prior to July 1, 1977, equal to 0.4% of total wages
paid employees for services 1in employment during the
calendar quarter and for the period after July 1, 1877,
shall make payments at the median rate,.

{2) The rates of governmental entities who have
accumulated experience rating credits shall be adjusted
ananually as follows with each governmental entity assigned a
rate based upon:

Lal Lt beanetyt cost experiznce, to be arrived at by

dividing the roval sum of benefits charged to the employer's
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account for all past periods which are completed
transactions by December 31 by total wages from date of
subjectivity of the employing unit through December 31; and

(b} the benefit cost for all past years of governmental
entities electing to pay contributions compared with total
payrolls reported for all past years by these governmental
entities used az a median, with the rates so fixed using the
median that the rates will, when applied to the total annual
payroll for subject governmental entities, yield total paid
contributions equaling approximately the total benefit
cosks.

{3} New governmental entities electing to pay
contributions shall be assigned the median rate for the year
in which they become subject.

{4) At no time may the minimum rate be less than 0.1%
or the maximum rate be greater than 1.5%. The rates are to
be graduated at one-tenth intervals.

{5) In the event benefit charges exceed contributions
paid in the last 2 completed fiscal vyears, governmental
entities' rates will be adjusted by increasing all rates to
the next higher schedule.

(6) The computed rate is effective July 1 of each year.

{7) Govermmental entities must be charged for their
share of the total benefits paid to 4a claimant if the

governmental entity contributed wages during the claimant's
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base period. The benefit charged must be based on the
percentage of wages paid by the governmental entity as
compared to the total wages paid by all employers in the
claimant's base period.

{8) A payment may not be required under this section

with respect to benefits paid tro an_ individual if the

governmental employer continues to provide employment to the

individual with no reduction in hours or wages."

Section 23. section 39%-51-1213, MCA, is amended to
read:

"39-51-1213. Classification of employers for experience
rating purposes. (1) The department shall for each calendar
year classify employers in accordance with their actual
experience in the payment of contributions and with respect
to benefits charged against their accounts, with
contribution rates reflecting benefit experience. Each
employer's rate for a calendar year shall be determined on
the basis of the employer's record as of October 1 of the
preceding calendar year.

{2} In making the classification, each eligible and
deficit employer's contribution rate is determined in the
manner set forth helow:

fa) Each employer is given an "experience factor" which
is contributions paid since October 1, 1981, minus benefits

charged on each employer's account since Qetober 1, 1981,
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a1

divided by the employer's average annyal taxable payroll
rounded to the next lower dollar amount for the 3 fiscal
years immediately preceding the computation date. The
computation of the “experience factor” shall be to six
decimal places.

(b} Schedules shall be prepared listing all eligible
and deficit employers in inverse numerical order of their
experience factors. There shall be listed on such schedules
for each employer in addition to the experience factor:

(i} the amount of the employer's taxable payroll for
the fiscal year ending on the computation date: and

{ii) the cumulative total consisting of the sum of the
employer's taxable payroll for the fiscal year ending on the
computation date and the corresponding taxable payreolls for
all cther employers preceding that employer on the
schedules.

{2) The cumulative taxable payrecll amounts listed on
the schedules provided for in 39-51-1218 shall be segregated
intc groups that will yield approximately the average tax
rate according to the tax schedule assigned for that
particular taxable year. Each group shall be identified by
the rate class number listed in the table which represents
the percentage limits of each group. Each employer on the
schedules is assigned that contribution rate opposite  nat

employer's rate class for the tax schedule in etffect for the
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taxable year.

{4y (a) If the grouping of rate classes requires the
inclusion of exactly one-half of an employer's taxable
payroll, the employer is assigned the lower of the two rates
designated for the two classes in which the halves of that
employer's taxable payroll are so reqguired.

{(b) If the group of rate classes requires the inclusion
of a porticn other than exactly one-half of an employer's
taxable payroll, the employer is assigned the rate
designated for the class in which the greater part of that
employer's taxable payroll is so reguired.

{¢) If one or more employers on the schedules have
experience FEactors identical to that of the last employer
included in a particular rate class, all such employers are
included in and assigned the contribution rate specified for
such class, notwithstanding the provisions of 39-51-1214.

{5) If the taxable payrcll amount or the experience
factor or both such taxable payrcll amount and experience
factor of any eligible or deficit employer listed on the
schedules is changed, the employer is placed in that
pesition on the schedules w«which the employer would have
occupied had that employer's taxable payroll amount or
experience factor as changed been used in determining that
ewnployer's peositicon in the firer inasctance, but  such  change

does not  atfect tne pesition or rate classification of any
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other employer listed on the schedules and does not affect
the rate determination for previous years.

(6] DBefieit——empleyers An employer who have has not
filed all required payroll reports or paid all contributions

taxes, pepalties, and interest due by the cutoff date must

be assigned the maximum contribution rate in effect for the

taxable year for his c¢lassification as an elig:ble, deficit,

or new _employer.”

Section 24. sSection 39-51-1214, MCR, is amended to
read:

*39-51~1214. Benefit payments chargeable to employer
experience rating accounts. (1) Except for cost
reimbursement, benefits paid shall be charged to the account
of each of the claimant's base period employers. The benefit
charged must be based on the percentage of wages paid by the
employer as compared to the total wages paid by all
employers in the claimant's base period.

{2) No charge shall be made to the account of such
covered employer with respect to benefits paid under the
following situations:

{a) if paid to a worker who terminated his services
voluntarily without good cause attributable to such covered
employer or who had been discharged for misconduct 1in
connection with auch services:

{b) if paid in accordance with the extended benefit
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program triggered by either naticnal or state indicators; er
{c) if the base period employer continues to provide
employment with no reduction in hours ©r wagest; CT

{d) if benefits are paid to claimants who are in

training approved under 39-51-2307."

Section 25. section 39-51-1217, MCA, is amended tc
read:

"39-51-1217. Schedule of rates assigned based on trust
fund reserve. (1) The rate schedule for each calendar year
is assigned based upon the ratio of the trust fund balance
as of pbpeeember--3r November 30 prior to the rate year to
total wages in covered employment for the 12-month periocd
ending June 30 prior to the computation date.

{2) The ratio at the top of each tax schedule in the
tax table shown in 39-51-1218 represents the minimum funda
level required for a specific tax schedule to be in effecr.

(3) Employer rates are assigned in accord with the
rates provided in each schedule for eligibley--unrated; and
deficit employers, based upon their experience as defiped in
this section,

(4} For the calendar year 1990 and eacn yesr
thereatter, any employer classified as wunrered a  jew
employer must be assigned a rate equal to the average :ate
of contributions paid by employers .p b R T

industrial classification Eor the calenda: jeur  fsececine
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the computation date, plus an adjustment for the difference
between the average tax rate assigned for the previous
calendar year and the average rate in effect for the current
calendar year. At no time may an-unrated a new employer be
assigned a rate lower than 1%. The computation of the
average rate of c¢contributions in a wmajor industrial
classification must exclude those employer accounts that are
not eligible for the computation of an experience rating
solely by reason of insufficient experience. The department
shall develop the major industrial classifications for the
state and shall annually determine the contribution rate for
each classification."”

Section 26. Section 1319-51-1218, MCA, is amended to
read:

*39-51-1218. Rate schedules.

SCHEDULES OF CONTRIBUTION RATES -- Part I
Sched. Sched. Sched. Sched.
I II Irx v

Minimum Ratioc of

Fund to Total Wages {.0260}) (.0245) (.0225) (.0200)

Average Tax Rate 1.4 1.6 1.8 2.0

Rate Class Contribution Rates For Eligible Employers

1 0.03% J.1% [RI BA LI
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€ontribution-Rates-For-Unrated-Empieyers

2:6%

2%

2+4%

276%

Contribution Rates For Deficit Employers

-50-
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Sched. Sched.

v VI

{.0170} {.0135)

2.2 2.4

Contribution

0.7% g.9%
0.9 1.1
1.1 1.1
1.3 1.5
1.5 1.7
1.7 1.9
1.9 2.1
2.1 2.3
2.3 2.5
2.5 2.7

CONTRIBUTION RATES -- Part

Sched. Sched. Sched.
VIEI VITI X

t.0095) (.007%) (.0050)
2.6 2.8 3.0
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Rates For Eligible Employers

1.1%

1.3%

1.5

1.5%

Eentributton-Rates-Por-Barated-Empieyers

2:6% 3-8%

352

%

-4k

36%

3+8%

Contribution Rates For Deficit Emplovers

4.0% 4.23%

_51_

1.8%

HBR 726

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

EP 0726/02
4.2 4.4 4.6 4.8 5.0 5.2
4.4 4.6 1.8 5.0 5.2 5.4
1.6 4.8 5.0 5.2 5.4 5.6
4.8 5.0 5.2 5.4 5.6 5.8
5.0 5.2 5.4 5.6 5.8 6.0
5.2 5.4 5.6 5.8 6.0 6.2
5.4 5.6 5.8 6.0 6.2 6.4
5.6 5.8 6.0 6.2 6.4 6.4
6.4 6.4 6.4 6.4 6.4 6.4"

Section 27. section 39-51-3201, MCA, is amended to
read:

"39-51-3201. Making falge statement or representation
or failing to discloge material fact in crder to obtain or
increase benefits -- administrative penalty and remedy. (1)
A person whe makes a false statement or representation
knowing it to be false or knowingly fails to disclose a
material fact in order to cbtain or increase any benefit or
other payment under this chapter or under an employment
security law of any other state or territory or the federal
government, either for himself or for any other person, is:

ti¥(a) disqualified for benefits thereafter for a
period of not more than 52 weeks, beginning with the first
compensable week following the date of such determinaticn by
the <department, the length of time ot the disqualification

as herein described to be determined by the department in
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accordance with the severity of each case; and

t2¥(b) required to repay to the department, either
directly or as authorized by the department, by offset of
future benefits to which he may be entitled, or by a
combination of both such methods, a sum equal to the amount
wrongfully received by him, plus interest-ac-the-rate-sf-18%
a~-year--computed--from--the--time--tha--fatse--statement-ar
representation—or-the-fatture-to-disciose--a--material—-£face
oeeurredy——axeept-—-thabt—-fuenre--penefits-may-net-be-uaed-to

offase—the-interest-duer THE DEPARTMENT MAY ASSESS a penalty

egquivalent—ta—33% NOT TO EXCEED 100% of the fraudulently

obtained benefits, except that future benefits may not be

used to offset the penalty due. However, he is not required

to repay any amount wrongfully obtained more than 5 years
prior to the date of the department’'s determination that hne
made false statements, willful nondisclosure, or
misrepresentation,

{2) a1l money accruing from the penalty under

subsection  (1)(b) must be depcsited in the federal special

revenue account. Money deposited in that account may be

appropriated to the department to be used to detect and

collect unpaid taxes and overpayments of benefits to the

extent that federal grant revenues are inadequate for these

purpases. Mcney in the account not appropriated for these

purposes must be transferred by the department to the
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unemployment insurance trust fund at the end of each fiscal

year."

Section 28. section 39-51-3202, MCA, is amended to

read:

"39-51-3202. Making false statement or representation
or failing to disclose material Fact in order to obtain or
increase benefits -- criminal penalty. (1) A person who, in
order to obtain or increase for personal gain or for any
other person benefits wunder this chapter or under an
employment security law of any other state or territory or
the federal government, knowingly makes a false statement or
representation or knowingly fails to disclose a material
fact is guilty of a crime under 45-7-203, and the department
May cause criminal proceedings to be initiated agains:t the
person.

(2) A person will be required to repay to the
department an amount as determined by 39-51-3201¢23(1)(b).

(3} For purposes of this section, restitution awarded
under this section must include a sum equal to the amount
wrongfully received, plus 8% --itnterest—-a--yeary THE

DEPARTMENT MAY ASSESS a penalty eguivatent--ts—-33% NOT TO

EXCEED 100% of the amount wrongfully received.

notwitharanding--the--previstrons—-ef--25-9-285- All money

dierurag trom o the penalty must be deposited :n the federal
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be appropriated to the department to be used to detect and

collect unpaid taxes and overpayments of benefits to the

extent that federal grant revenues are inadequate for these

purposes. Money in  the account not appropriated for these

purposes must be ctransferred by the department ta the

unemployment insurance trust fund at the end of each fiscal

Year. "

Section 29. Section 39-51-2107, MCA, is amended to
read:

"39-51-2107. Services for remuneration to be performed
during benefit year as condition for receiving benefits in
second benefit year -- amount required. An individual who
received benefits during a benefit year must perform
services for remuneration afeer-ehe-beginning-of--that~-year

following the initial separatrion from employment in the

previocus benefit year as a condition for receiving benefits

in a second benefit year. Fhe--serviece-may-be—in-eitner

cavered--or --noncovered-——empltoyment The service must

constitute employment as defined in 39-51-203 and 35-51-204.

However, the individual must have earned the lesser of
three-thirteenths of his high quarter of his second benefit
year or 6 times his weekly benefit amount of that same
year."

Section 30. section 39-51-2302, MCA, is amended to

read:
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"39-51-2302. Disgualification for leaving work without
good cause. (1) An individual shall be disqualified for
benefits if he has left work without good cause attributable
to his employment.

{2) He may not be disqualified i1f the department finds
that he left his employment because of personal illness or
injury not associated with misconduct sr-teft-his-employment
upon the advice of a licensed and practicing physician and,
after recovering from his jillness or injury when recovery is
certified by a licensed and practicing physician, he
returned to his employer and cffered his service and his
reqular or comparable suitable work was not available, if so
found by the department, provided he is otherwise eligible.

{3) To requalify for benefits, an individual must
perform services other than self-employment for which
remuneration is received equal to or in excess of six times
his weekly benefit amount subseguent to the week in which
the act causing the disqualification occurred unless he has
been in regular attendance at an educaticnal institution
accredited by the state of Montana for at least 3
consecutive months from the date of his enrollment."

Section—-33s--Seerion-~-35-51-23837--MEA;——is-—amended--to

reads
439~5%-2383---Bisquatification-——--for-~---diacharge or
suspension due--ta--miseonduct-——An--tndividuat--shati--be
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disquatified--for--benefits--after---being---discharged er
suspended:
tiy--for-misconduer-connected-with-the-individuaris-werk
or-——affecting-—-the--—individuails-—-empioyment--until--the
tndividuat--—-has-——-performed----servicesy-—--other--—-than
self-empioyment;—for-which-remuneration-is-recetved-equai-to
or-in-excess-of-eight-times-the-individuatis-weekiy--benefit
amoune--subsequent--ro-the-week-in-which-the-act-caustng-the
disgunitfication-occurreds
t2}--for—-—greoss-—--misconduet—--connected-———wieh-—--the
individuatts—-werk——or-commitced-sn-the-empioyeris-premises;
as-determined—-by-the-department;-for-a-period-of-52-veekss

NEW SECTION. Section 31. Repealer. Section 39-51-2308,
MCA, is repealed.

NEW SECTION. Section 32, severability. If a part of
(this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act} is invalid in one or more of its applications, the part
remains in effect in all wvalid applicatioms that are
severable from the invalid applications.

NEW SECTION. Section 33. Effective date. [This act] is
effective July 1, 1991.

-End-
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HOUSE BILL NO. 726
INTRODUCED BY BERGSAGEL, LYNCH, THOMAS, DRISCOLL,
O'KEEFE, BLAYLOCK, WILLIAMS, SQUIRES, NATHE

BY REQUEST OF THE DEFARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "“AN ACT TO GENERALLY REVISE AND
CLARIFY THE UNEMPLOYHENT INSURANCE LAWS; TQO DEFINE "TAXES";
TO CLARIFY THE TERM "WAGES"; TO REVISE THE EXCLUSIONS FROM
THE DEFINITION OF EMPLOYMENT RELATING TO AGRICULTURAL LABOR
AND DOMESTIC SERVICES: TO ALLOCATE WAGES TO PERIODS OF TIME
FOR THE PURPOSE OF DETERMINING ELIGIBILITY AND BENEFITS; TO
CLARIFY THE AUTHORITY OF THE DEPARTMENT OF LABOR AND
INDUSTRY TO AUDIT EMPLOYER RECORDS; TO CLARIFY EMPLOYER
LIABILITY FOR TAXES, PENALTIES, AND INTEREST; TO CLARIFY
PAYMENT OF BENEFITS TO ALIENS; P6-REVISE-PAYMENT-OF-ENTPENPED
BENEFPIFS; TO REVISE APPROVED TRAINING UNDER PEDERAL PROGRAMS
THAT IS ALLOWED WHILE A PERSON IS RECEIVING BENEFITS; TCO
REVISE THE CHARGING AND CLASSIFICATION OF EMPLOYERS; TO
PLACE A JUDGMENT LIEN ORN THE PERSONAL PROPERTY OF EMPLOYERS
WHO OWE UNPAID TAXES, PENALTIES, AND INTEREST; TO PROVIDE
FOR A PENALTY FOR MAKING FALSE STATEMENTS IN ORDER TO OBTAIN
OR INCREASE BENEFITS: TO REVISE REQUALIFYING WAGES THAT MUST
BE EARNED AS A CONDITION OF RECEIVING BENEFITS IN A SECOND
BENEFIT YEAR; TO REVISE DISQUALIFICATION FOR BENEFITS FOR

LEAVING WORK WITHOUT GQOOD CAUSE; TO-BiISQUABIFY-AN-INDPIVIDEBAL
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POR-UNEMPLOYMENP-INSURANCHE-BENEF¥3-POR-SHIPENS I6N-PROM-WORHK
BHE--$O--MISEONBYEPr TO REPEAL DISQUALIFICATION FOR BEMNEFITS
BECAUSE OF SELF-EMPLOYMENT; AMENDING SECTIONS 39-51-201,
39-51-202, 3%-51-203, 39-51-204, 39-51-206, 39-51-602,
39-51-603, 39-51-1101, 39-51-1104, 39-51-1105, 39-51-1110,
39-51-1121, 39-51-1125, 39-51-1212, 39-51-1213, 39-51-1214,
39-51-1217, 39-51-1218, 3%-51-1301, 39-51-13¢2, 39-51-1303,
39-51-1304, 39-51-130%5, 39-51-1306, 39-51-2107, 39-51-2110,
39-51-2302, 39-5%-2363+7-39-51-2509y-39-5%—-26%8y 39-51-2602,
39-51-3201, AND 39-51-3202, MCA; REPEALING SECTION

39-51-2308, MCA; AND PROVIDING AN EFFECTIVE DATE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 39-51-201, MCA, is amended to read:
*39-51-201. General definitions. As used in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

(1) ™"Annual payroll® means the total amcount of wages
paid by an employer, regardless of the time of payment, for
employment during a calendar year.

{2) "Base period" means the first four of the last five
completed calendar quarters immediately preceding the first
day of an individual's benefit year. However, in the case of
a combined-wage claim pursuant to the arrangement approved

by the secretary of labor of the United States, the base

THIRD READING

-2- AS AMENDED HB 726
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period shall be that applicable under the unemployment law
of the paying stite. For an individual who fails to meet the
qualifications of 39-51-2105 or a similar statute of anather
state due to a temporary total disability as defined in
39-71-116 or a similar statute of another state or the
United States, the base period means the first four quarters
of the last Ffive gquarters preceding the disability if a
claim for unemployment benefits is filed within 24 months of
the date on which the individual's disability was incurred.

(3) "Benefits" means the money payments payable to an
individual, as provided in this chapter, with respect to the
individual's unemployment.

(4) “Benefit year", with respect Lo any individual,
means the 52-consecutive-week period beginning with the
first day of the calendar week in which such individual
files alvalid claim for benefits, except that the benefit
year shall be 653 weeks if filing a new valid claim would
result in overlapping any quarter of the base year of a
previously filed new claim. A subsequent benefit year may
not be established until the expiration of the current
benefit year. However, in the case of a combined-wage claim
pursuant to the arrangement approved by the secretary of
labor of the OUnited States, the base period is the pericd
applicable under the unemployment law of the paying state.

{5) *“Board" means the board of labor appeals provided
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for in Title 2, chapter 1%, part 17.

{6) “Calendar quarter” means the period of 3
consecutive calendar months ending on March 31, June 30,
September 10, or December 31.

{7) "Contributions" means the money payments to the
state unemployment insurance fund reguired by this chapter
but does not include assessments under 39-51-404(4).

(8) ‘"Department" means the department of 1labor and
industry provided for in Title 2, chapter 15, part 17.

(9) "Employing anit" means any individual or
crganization, including the state government, any of its
political

subdivisions or instrumentalities, any

partnership, association, trust, estate, joint-stock
company, insurance company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successcr therecf, or the legal representative of a
deceased person which has or had in its employ one or more
individuals performing services for it within this atate,
except as provided under subsestions—-{B}--and--t9y-—-—-af

39-531-263 39-51-204(1)(a}) and (1)(b). All individuals

performing services within this state for any employing unit
which maintains two or more separate estaklishments within
this state are considered to be employed by a single
employing unit for all the purposes of this chapter. Each

individual employed to perform or assist in performing the

—4- HB 726
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work of any agent or employee of an employing unit is deemed
to be employed by such employing unit for the purposes of
this chapter, whether such individual was hired or paid
directly by such employing unit or by such agent or
employee, provided the employing unit has actual or
constructive knowledge of the work.

(10} "Employment office" means a free public employment
office or branch thereof operated by this state or
maintained as a part of a state-controlled system of public
employment offices or such other free public employment
offices operated and maintained by the United States
government or its instrumentalities as the department may
approve.

{11) "Fund" means the unemployment insurance fund
established by this chapter to which all contributions and
payments in lieu of contributions are required to be paid
and from which all benefits provided under this chapter
shall be paid.

(12) "Gross misconduct" means a criminal act, other than
a violaﬁion of a motor vehicle traffic law, for which an
individual has been convicted in a criminal court or has
admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a
fellow employee or the employer.

{13) "Hospital™ means an institution which has been
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licensed, certified, or approved by the state as a hospital.

(14) "Independent contractor" means an individual wheo
renders service in the course of an occupation and:

{a) has been and will continue to be free from control
or direction over the performance of the services, both
under his contract and in fact; and

(b) is engaged in an independently established trade,
occupation, profession, or business.

{15) (a) "Institution of higher education”, for the
purposes of this part, means an educational institution
which:

(i) admits as regular students only individuals having
a cercificate of graduation from a high school or the
recognized equivalent of such a certificate;

{ii) is legally authorized in this state to provide a
program of education beyond high school;

(iii) provides an educational program for which it
awards a bachelor's or higher degree or provides a program
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
program  of training to prepare students for gainful
employment in a recognized occupation; and

{iv) is a public or other nonprofit institution.

{b)} Notwithstanding any of the foregoing provisions of

this subsection, all colleges and universities in this state

-6— HB 726
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are 1institutions of higher education for purposes of this
part.

{16) "State” includes, in addition to the states of the
United States of America, the District of Cclumbia, Puerto
Rica, the Virgin Islands, and the Dominion of Canada.

{17) "Taxes” means contributions and assessments

required under this chapter but does not include penalties

or interest for past-due or unpajid contributions or

assessments.

+274(18) "Unemployment insurance administration Eund"
means the unemployment insurance administration fund
established by this chapter from which administrative
expenses under this chapter shall be paid.

+38%(19) (a) "Wages" means all remuneration payable for
personal services, including commiasions and bonuses, the
cash value of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment. The reasonable cash value of
remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

(b) The term “wages" does not include:

(i) the amount of any payment made by the employer, if
the payment was made under a plan established for the

employees in general or for a specific class aor classes of
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enployees, to or on behalf of the employee for:

(A) retirement;

(B) sickness or accident disabilityr—but-in-the-case-of
payments--made--by-an-emproyer-directiy-ca-an-empisyerer-onty
thosé-payments-made under a workers' compensation law are
exelinded-£Erom-tvagest;

{C) medical and hospitalization expenses in connection
with sickness or accident disability: or

{D} death:

{ii) remuneration paid by any county welfare office from
public assistance funds for services performed at the
direction and request of such county welfare office.

€39%(20) "Week" means a period of 7 consecutive calendar
days ending at midnight on Saturday.

€28¥(21) An individual's "weekly benefit amount”™ means
the amount cof benefits the individual would be entitled to
receive for 1 week of total unemployment.”

Section 2. section 39-51-202, MCA, is amended to read:

"39-51-202. Employer defined. "Employer" means:

{1) any employing unit whose total annual payroll
within either the current or preceding calendar year equals
or exceeds the sum of §1,000;

(2) any agricultural employing unit that pays $20,000

or more in cash to workera for agricultural labor in any

gquarter in the current or preceding calendar year or employs
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10 or more workers in agricultural labor on 20 days in 20

different weeks during the current or preceding calendar

year;
(3} any domestic employing unit that pays §$1,000 or

more in cash for domesatic service in any quarter during the

current or preceding calendar vear;

t2¥({4) any individual or employing unit which acguired
the organization, trade, or business or substantially all of
the assets thereof of another which at the time of such
acquisition was an employer subjeect to this chapter:

t3¥(5) any individual or employing unit which acquired
the organization, trade, or business or substantially all
the assets therecf of another employing unit not an employer
subject to this chapter and which, if subsequent to such
acquisition it were treated as a single unit with such other
employing unit, would be an employer under subsection (1) of
this section;

t43{6) any employing unit not an employer by reason of
any other subsection of this section for which, within
either the current or preceding calendar year, service is or
was performed with respect to which such employing unit is
liable for any federal tax against which credit may be taken
for contributions paid into a state unemployment fund or an
employing unit which, as a condition for approval of this

chapter for full tax credit against the tax imposed by the
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Federal Unemployment Tax Act, is required pursuant to such
act to be an employer under this chapter;

t+5%{7) any enmploying unit which, having become an
employer under subsection (1), +2¥7-¢3% (2), (3), (4), (5},
or t4% (6) has not, under 139-51-1101, ceased to be an
employer subject to this chapter; or

t63(8) for the effective period of its election
pursuant to 39-51-1102, any other employing unit which has
elected to become fully subject to this chapter.”

Section 3. section 39-51-203, MCA, is amended to read:

*39~51-203. FEmployment defined. (1) "Employment",
subject to other provisions of this section, means service
by an individual or by an officer of a corporation,
including service in interstate commerce, performed for
wages or under any contract of hire, written or oral,
express or implied.

{2) (a) The term “"employment” includes an individual's
entire service performed within or both within and without
this state if:

(i) the service is localized in this state; or

{ii) the service is not localized in any state but some
of the service is performed in this state and:

(A} the base of operations or, if there is no base of
operations, then the place from which such service is

directed or controlled, is in this state; or
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(B) the base of operations or place from which such
gervice is directed or controlled is not in any state in
which some part of the service is perfermed, but the
individual's residence is in this state.

{(b) Service is considered to be localized within a
state if:

{i) the service is perrcrmed entirely within such
state; or

(ii) the service is performed both within and without
such state, but the service performed without such state is
incidental to the individual's service within the state, for
example, is temporary or transitory in nature or consists of
isplated transactions.

(3) Service not c¢overed under subsection (2) of this
section and performed entirely without this state with
respect to no part of which contributions are required and
paid under an unemployment insurance law of any other state
or of the federal government is considered to be employment
subject to this chapter if the individual performing such
services is a resident of this state and the department
approves the election of the empleying unit for whom such
services are performed that the entire service of such
individual is considered to be employment subject to this
chapter.

{4) Service performed by an individual for wages is
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considered to be employment subject to this chapter unless
and until it is shown to the satisfaction of the department
that the individual is an independent contractor.

(S) The term "employment®" includes service performed by
an individual in the employ of this state or any of its
instrumentalities (or in the employ of this state and one or
more other states or their instrumentalities) for a hospital
or institution of higher education located in this state.
The term “"employment® includes service performed by all
individuals, including without limitations those individuals
who work for the state of Montana, its universities, any of
its colleges, public schools, components or units thereof,
or any local government unit and one or more other states or
their instrumencalities or political subdivisions whose
services are compensated by salary or wages.

{6) The term "employment" includes service performed by
an individual in the employ of a religious, charitable,
scientific, literary, or educational organization.

{?) (a) The term "employment” includes the service of
an individual who is a citizen of the United States
performed outside the United States, except in Canada, in
the employ of an American employer, other than service which
is considered employment under the provisions_of subsection
{2) of this section or the parallel provisions of another

state's law, if:
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(i) the employer's principal place of business in the
OUnited States is loceted in this state;

{1i) the employer has no place of business in the United
States, but:

{A} the employer is an individual who is a resident of
this state;

(B) the employer is a corporation which is organized
under the laws of this state; or

(C) the employer is a partnership or a trust and the
number of the partners or trustees who are residents of this
state is greater than the number who are residents of any
other state; or

(iii) none of the criteria of sections (7)(a)(i) and
{7)(a)(ii) of this subsection are met but the employer has
elected coverage in this state or, the employer having
failed to elect coverage in any state, the individual has
filed a claim for benefits based on such service under the
law of this state.

(b} An “American employer", for purposes of this
subsection, means a person who is:

(i) an individual whe 1s & resident of the United
States;

(ii) a partnership if two-thirds or more of the partners
are residents of the United States:

(iii) a trust if all of the trustees are residents of
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the United States; or
(iv) a corperation organized under the laws of the
United States or of any state.
t8y--Agricuteunralt--tabor--exempted-—-under--35-5t-204--is
considered--empioyment—--whenever--the-—empioying——unit--pays
$267000-or—-more-in—ecash-to-workers-for-agricuiturai-tabor-in
any-quareer—in-the-current-or—-preceding——catendar--year--or
empiays-——if-or-mare-workers-in-agricuntturat-iabor-on-28-days
in-20--different--weekas——during——the--ecurrent——or-—-preeceding
eatendar--year-—¥f-an-employery-itneivding-but-not-timited-to
an—-enpteying-unik-providing-outfitter-and-guide—servicesy—-ia
okhervise-subiect——to--this——-chapter--and--has—-agrienttural
enpioyment1-aii-empieyees*engnged—in-agrieuiturni‘iabof-must
be-—-exciunded--from--coverage--under——this——chapter-—if~-che
empioyers
tay--tn-any-quarter-or-—-catendar--year;-—-as--appticabies
deea--not--meet-etther-of-the-testa-retating-to-the-monecary
amount-sr-number-of -—empitoyees——and--days-——werkedy--for-—the
subject-wages-attributabte-to-agrientecurat-inbors-and
tby-—keeps-separate-books-and-records-tco—accoune-feor—the
asmpieymant-of-persons-in-agricutturai—tapers
t91--Bomestic——service-exempted-under-39-5:-204¢2}tby—is
considered——empioyment-—whenever——the--empioying-—unit--pays
$i7486-or-more-in-cash-for-demestic-service—in--any--quareer

during--the--current—-or--preceding--ecaltendar--year-—-¥£--an
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employer—-is—-othervise--subjeect-—-eo——-ehin--chapter-~and-has
domestic--service -empioymenty--ati--employees--engaged-——in
domestic--service--must-be-excinded-from-ceverage-under-this
chapter—-if-the-empliayers

tay--does-not-mest-the--—monetary——payment—-test--in--—any
quarter——pr--catendar-—-year;-—as-appiicabier-for-che-subject
wages-actributabie-to-demestic-services-and

tby——keeps—separate—books-and-records-co-account-for—the
employment—of-perssns-in-domestic-service:"

Section 4. sSection 39-51-204, MCA, is amended to read:

"39-51-204. Exclusions fram definition of employment.
{1) The term "employment" does not include:

{a) agricultural labor. except as provided in

39-51-283¢8y; 39-51-202(2). If an employer is otherwise

subject to this chapter and has agricultural employment, all

employees engaged in agricultural labor must be excluded

from coverage under this chapter if the employer:

(i) in any quarter or calendar year, as applicable,

does not meet either of the tests relating to the monetary

amount or number of enmployees and days worked, for the

subject wages attributable to agricultural labor; and

{(ii) keeps separate books and records to account for the

employment of persons in agricultural labor;

(b) domestic service in a private home, local college

club, or local chapter of a college fraternity or sorority,
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except as provided in 39-5%-203¢9%y 39-51-202(3). If an

employer is otherwise subject to this chapter and has

domestic service employment, all employees engaged in

domestic service must be excluded from coverage under thisg

chapter if the employer:

(i) does not meet the monetary payment test in any

quarter or calendar vyear, as applicable, for the subject

wages attributable to domestic service; and

{(ii) keeps separate books and records tc account for the

employment of persons in domestic service;

(c) service performed as an officer or member of the
crew cof a vessel on the navigable waters of the United
States;

{d) service performed by an individual in the employ of
that individual's son, daughter, or spouse and service
performed by a child under the age of 21 in the employ of
the child's father or mother:

{e) service performed in the employ of any cother state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter

the same as state banks, provided that such service is
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excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c)(7) of that act;

(£) service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquiteﬂ rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

{g) services performed in the delivery and distribution
of newspapers or shopping news from house to house and
business establishments by an individual under the age of 18
years, but not including the delivery or distribution to any
point or points for subsequent delivery or distribution;

{h) services performed by real estate, securities, and
insurance salespeople paid solely by commissions and without
guarantee of minimum earnings;

{i) service performed in the employ of a school,

college, or university if such service is performed by a
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student who is enrolled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program of
unemployment insurance;

(j) service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a regular faculty and curriculum and
normally has a regularly organized body of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at such institution which combines academic
instruction with work experience if such service is an
integral part of such program and such institution has so
certified to the employer, except that this subsectjon shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

{k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital;

(1) services performed by a cosmetologist who is

licensed under Title 37, chapter 31, or a barber who is

—18- HB 726



w e ~N»n

10
11
iz
13
14
15
16
17
1B
19
20
21
22
23
24

25

HB 0726/03

licensed under Title 37, chapter 30, and who .has
acknowledged in writing that he is not covered by
unemployment insurance and workers' compensation and who
contracts with a cosmetelogical establishment as defined in
37-31-101 or a barbershop as defined in 37-30-101, which
contract shall show the cosmetologist or barber is free from
alli control and direction of the owner in the contract and
in fact; receives payment for services from his or her
individual clientele; leases, rents, or furnishes all of his
or her own equipment, skills, or knowledge; and whose
contract gives rise to an action for breach of contract in
the event of contract termination {the existence of a single
license for the cosmetclogical establishment or barbershop
shall not be construed as a lack of freedom from control or
direction under this subsection):;

{m} casual labor not in the course of an employer's
trade or business performed in any calendar quarter, unless
the cash remuneration paid for such service is $50 or more
and such service is performed by an individual who is
reqularly employed by such employer to perform such service.
"Regularly employed" means the services are performed during
at least 24 days in the same guarter.

(n) services performed £for the installation of flcor
coverings if the installer:

(i) bids or negotiates” a contract price based upon work
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performed by the yard or by the job;

(ii) is paid upon completion of an agreed upon portion
of the job or after the job is completed;

(iii) may perform services for anyone without
limitation;

{iv) may accept or reject any job;

{v} furnishes substantially all tools and equipment
necessary to provide the services; and

{vi) works under a written contract that:

(A} gives rise to a breach of contract action if the
installer or any other party fails to perform the contract
obligations;

{B) states the installer is not covered by unemployment
insurance; and

{C) requires the installer to provide a current
workers' compensation policy or to obtain an exemption from
workers' compensation requirements.

{2) "“Employment" does not include elected public
officials.

(3) For the purposes of 39-51-203(6), the term
"employment"” does not apply to service performed:

(a) in the employ of a church or convention or
association of churches or an organization which is operated
primarily for religious purposes and which is operated,

supervised, contrecliled, or principally supported by a church
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or convention or association of churches;

(by by a duly ordained, commissioned, or licensed
minister of a church in the exercise of the church's
ministry or by a member of a religious order in the exercise
of duties required by such order;

(¢} in a facility conducted for the purpose of carrying
out a program of rehabilitation for individuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who, because of their impaired physical or
mental capacity., cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

(d) as part of an unemployment work-relief or
work-training program assisted or Einanced in whole or in
part Dby a federal agency or any agency of a state or
political subdivision thereof by an individual receiving
such work relief or work training; or

(e} for a state prison or other state correctional or
custodial institution by an inmate of that institution.”

Section 5. Section 39-51-206, MCA, is amended to read:

"39-51-206. Agricultural labhor —-- who treated as
employer of member of a crew Furnished by a crew leader. (1)
For the purposes of 39-51-203, any individual who is a

member of a crew furnished by a crew leader to perform
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service in agricultural labor for any other person shall be
treated as an employee of such crew leader if:

{a) such crew leader holds a wvalid certificate of
registration under the Migrant and Seasonal Agricultural
Worker Protection Act, as amended (29 0U.S.C. 1801, et seq.)}:
or

{b) (i) substamtially all the members of such crew
operate or maintain tractors, mechanized harvesting or
cropdusting equipment, or any other mechanized equipment
which is provided by such crew leader; and

(ii) such individual is not an employee of such other
person within-the-meaning-of-39-51-202¢1}7-39-53-203{8)7-orF

39-53-2683¢9% for whom _services in agricultural labor are

performed.

{2y In the case of any individual who is furnished by a
crew leader to perform service in agricultural labor for any
other person and who is not treated as an employee of such
crew leader under subsection (1l):

(2) such other person and not the crew leader shall be
treated as the employer of such individual; and

{b) such other person shall be treated as having paid
cash remuneration to such individual in an amount equal to
the amount of cash remuneration paid to such individual by
the crew leader, either on his own behalf or on behalf of

such other person, for the service in agricultural labor
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performed for such other person.

(3) The term "crew leader” means an individual who:

{(a)} furnishes individuals to perform service in
agricultural labor Eor any other person;

(b} pays, either on his own behalf or on behalf of such
other person, the individuals sc furnished by him for the
service in agricultural labor performed by them: and

{c) has not entered into a written agreement with such
other person under which such individual is designated as an
employee of such other person.”

Section 8. Section 39-51-602, MCA, is amended to read:

*39-51-602. Method to be used by department in keeping
wage records. Wage records kept by the department for the
purposes of this chapter shat® must be kept on the basis of

wages paidz,except that for the purposes of determining

benefit eligibility and the amount and duration of benefits

pavable, wages, including lump-sum payments of accrued

wages, must be assigned to pericds of time as determined in

accordance with rules adopted by the department.”

Section 7. section 39-51-603, MCA, is amended Lo read:

*39-51-603. Employing unit to keep records and make
reports. (1) Each employing unit shall keep true and
accurate work records containing such information as the
department may prescribe. Those records shall be open to

inspection and audit and shall be subject to being copied by
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the department or its authorized representative at any
reasonable time and as often as may be necessary.

(2) The department and the chairman of any appeal
tribunal may require from any employing unit any sworn or
unsworn reports with respect to persons employed by it which
the department considers necessary to the effective
administration of this chapter.

(3) Information thus obtained or obtained from any
individual under this chapter shall, except to the
individual claimant to the extent necessary for the proper
presentation of a claim, be held confidential and shall not
be published or be open to public inspection, except to
public employees in the performance of their public duties,
in any manner revealing the individual's or employing unit's
identity, but any claimant cor his legal representative at a
hearing before the board or appeal tribunal shall be
supplied with information Efrom the records to the extent
necessary for the proper presentation of his claim.

(4) Any employee or member of the dJdepartment who
violates any provision of this section shall be fined not
less than $20 or more than $240 or impriscned for net longer

than %0 days or both."
Section B. section 39-51-1101, MCA, is amended to read:

"39-51-1101. Commencement and terminatiom of coverage

under chapter. (1) Any employing unit which is or becomes an
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employer subject to this chapter within any calendar vyear
shall be subject to this chapter during the whole of such
calendar year, except that this subsecticn shall not apply
to an employing unit electing coverage as provided for in
39-51-1102.

{2) Except as otherwise provided in 39-51-1102, an
employing unit shall cease to be an employer subject to this
chapter only as of January 1 of any calendar year only if it
files with the department prior to the last day of February
of such year a written application for termination of
coverage and the department finds that the total wages
payable for employment by said employer in the preceding
calendar year did not egqual or exceed $17888 the amount of

wages required under_ 39-51-202 to be considered an employer

subject to this chapter. For the purpose of this subsection,

the two or more employing units menticned in subsectian-¢2}
or-t3y-of 39-51-202(4) or {5) shall be treated as a single
employing unit."
Section 9. section 39-51-1104, MCA, is amended to read:
*39-51-1104. Duty and 1liability of contractor and
subcontractor, respectively, in regard to contributions

taxes, penalties, and interest owed by subcontractor. (1}

Any contractor who is or becomes an employer under the
provisions of this chapter who contracts with any

subcontractor who also is or becomes an employer under the
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provisions of this chapter shall withhold sufficient money
on the contract to guarantee that all eontributions taxes,
penalties, and interest are paid upon completion ocf the
contract.

(2) It shall be the duty of any subcontractor who is or
becomes an employer under the provisions of this chapter to
furnish the contractor with a certification issued by the
department, prior to final payment for the particular Jjcb,
stating that said subcontractor is current and in full
compliance with the provisions of this chapter.

{3}y Failure to comply with the provisions of this
section shall render the contractor directly liable for all
eantributions taxes, penalties, and interest due from the
subcontractor on the particular job, and the administrator
has all of the remedies of collection against the contractor
under the provisions of this chapter as though the services
in question were performed directly for the contractor.™

Section 10. section 39-51-1105, MCA, is amended to

read:

"39-51-1105. Liability of corporate officers for

contributions taxes, penalties, and interest owed by

corporation. When a corporation subject to Montana corporate
law has failed to file the annual corporation report with
the Montana secretary of state as required by law the

department shall hold the president, vice-president,
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secretary, and treasurer jointly and severally liable for
any contributions caxes, penalties, and interest due for the
period in which the corporation is delinguent in filing the
annual corporation report. IE the required annual
corporation report is made and filed after the time
specified, such officers may not, on account of prior
failure to make report, be held liable for the centributions

taxes, PENALTIES, AND INTEREST thereafter accruing."

Section 11. Section 39-51-1110, MCA, is amended to
read;:

"39-51-1110. Refunds to employers. (1) If not later
than 3 years after the date on which any contributions taxes
or interest thereon became due or not later than 1 year from
the date on which payment was made, whichever is later, an
employer who has paid such eentributiens taxes or interest
thereon shall make application for an adjustment thereof in
connection with subsequent conteibutien tax payments or for
a refund thereof because such adjustment cannot be made and
the department shall determine that such econtribueicons taxes
or interest or any portion thereof was erroneously
collected, the department shall allow such employer to make
an adjustment thereof, without interest, in connection with
subsequent econeributien tax payments by him or, if such
adjustment cannot be made, the department shall refund said

amount, without interest, from the fund. For like cause and
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within the same period, adjustment or refund may be so made
on the department's own initiative.

{2) If the department shall determine that an employer
has paid coneributions taxes to this state under this
chapter when such eentributiens taxes should have been paid
to another state under a similar act of gsuch other state,
transfer of such contributions taxes to such other state
shall be made upon discovery or, upon proof of payment that
such other state has been fully paid, then refund to such
employer shall be made at any time upon application without
limitation of time.

{3) 1In the event that this chapter is not certified by
the secretary of labor under section 1603 of the Internal
Revenue <Code, as amended, 1939, for any year, then and in
that event refunds shall be made of all contributiens taxes
required under this chapter from employers for that year."

Section 12. Ssection 39-51-1301, MCA is amended to read:

"39-51-1301. ({(Rffective July 1, 1991) Penalty and
interest on past-due econtribukiens taxes. (1) Eentributions
Taxes unpaid on the date on which they are due and payable,
as provided by subsections (1) and {2) of 39-51-1103 and
39-51-1125, that are paid by the end of the month £following
the due date shall be subject to a penalty assessment of 310
or 10% of the centribution tax due, whichever is greater. I€

the eeneributions taxes are not paid by the end of the month
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following the due date, the employer shall be subject to a
penalty assessment of $15 or 15% of the contribueciens taxes
due, whichever is greater. All past-due esntribueions taxes
shall bear interest at the rate of 18% a year, to be
prorated on a daily basis.

{2) A penalty of $40 shall be assessed whenever, as the
result of a willful refusal of an employer to furnish wage
information or pay contributions taxes on time, the
department issues a subpoena to cbtain wage information or
makes a summary or Jjeopardy assessment pursuant to
39-51-1302.

(3) Interest and penalties collected pursuant to this
section shall be paid into the unemployment insurance trust

fund.

(4) When failure to pay contributiens taxes on time was

not caused by willful intent of the employer, the department
may abate the penalty and interest.

{5) All money accruing to the unemployment insurance
trust fund from interest and penalties collected on past-due
eontributions taxes must be used solely for the payment of
unemployment insurance benefits and may not be used for any
other purpose.”

Section 13. section 39-51-1302, MCA, is amended to
read:

“39-51-1302. Summary or jeopardy assessment of unpaid
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esnkribukions taxes. (1) If any employer fails to file a
report or return as required under this chapter or the
regulations of the department adopted thereunder within the

time specified or if the employer's records are inaccurate

or are incomplete when an employer has already filed a

quarterly wage report for the period in gquestion, the

department may make a summary or jeopardy assessment of the
amount due by making up such report and determining the
amount of centributions taxes due and owing to the fund upon
the basis of such informaticn as the department may be able
to obtain, and thereupon the same shall be collected the
same as other reports and contributions taxes due, with
penalty and interest as provided in this chapter.

{2} Upon making such summary or jeopardy assessment,
the department shall immediately notify the employer in
writing by personal service or by certified or--registered
mail in the usuwal course at the last known principal place
of business operated by the employer. Such assessment shalil
be final unless the employer shall protest such assessment
in writing within 15 days after service of the notice or,
within the same period of time, the employer shall file a
correct, signed, and sworn report and statement as provided
by the chapter and the regulations of the department.

(3) Upon written protest being £filed as above set

forth, a day certain for the hearing thereof shall be fixed
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by the department and notice thereof mailed to the employer,
At such hearing, the facts ascertained by the department
shall be conclusive and the department may upon the basis of
such facts ascertained assess the amount due, modify, set
aside, or revise the prior assessment and require the
employer to pay the amount due with penalty and interest as
provided for in this chapter. A copy of the decision of the
department and the assessment of the amount due shall be
mailed to the employer at his last known principal place of
busineas and thereupon become final.*

Section 14. section 39-51-1303, MCA, is amended to
read:

*39-51-1303. Collection of unpaid contributiens taxes
by c¢ivil action. {1) 1If, after due notice, any employer

defaults in any payment of econtributions taxes, penalties,

or interest therecon, the department may at its discretion
initiate a civil action in the name of the Montana
department of labor and industry to collect the amcunt due,
and the employer adjudged in default shall pay the costs of
such action.

{2) An action for the collection of centributiens taxes
due must be brought within 5 years after the due date of
such ecentribueions taxes or it is barred.

{3} The department may pursue its remedy under either

this section or 39-51-1304, or botn."
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Section 15. section 39-51-1304, MCA, is amended to
read:

*39-51-1304. Lien for payment of uppaid contributiens
and-gsseasments taxes —— levy and executjon. (1) OUnpaid
contributions-—and--assessgents--—under--39-5:—404f4+ Egigg.
inciuding penalties and iaterest assessed therecon, have the
effect of a judgmwent against the employer, arising at the
time such payments are due. The department may issue a
certificate setting forth the amount of payments due and
directing the clerk of the district court of any county of
the state to enter the certificate as a Jjudgment in the
docket pursuant to 25-9-301., From the time the judgment is
docketed, it becomes a lien upon all real and _gersongl
property of the employer. Frem--the-time-the-judgment-—is
fited-with-the-seeretary-of-state-ar-a-registrar-of-persenal
properey-speeificaiiy-deseribing-the-peraonat--propertyr--it
becomes-a-tien-upon-perasnat-property-of-the-emplioyers After
the due process requirements of 39-51-1109 and 39-51-2403
have been satisfied, the department may enforce the judgment
pursuant to Title 25, chapter 13, except that the department
may enforce the judgment at any time within 10 years of the
creation of the lien.

{2) The lien provided for in subsection (1) is not
valid against any third party owning an interest in real or

personal property against which the judgment is enforced if:
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{a) the third party's interest is recorded prior to the
entrance of the certificate as a judgment; and

(b) the third party receives from the most recent
grantor of the interest a signed affidavit stating thar all
contributionsyr-—asseasments taxes, penalties, and interest
due from the grantor have been paid.

{3) A grantor who signs and delivers an affldavit is
subject to the penalties imposed by 39-51-3204 if any part
of it is untrue. Notwithstanding the provisiocns of
39-51-3204, the department may proceed against the employer
under this section or 39-51-1303, or both, to cocllect the
delinquent coatributions;-assessmenes taxes, penalties, and
interest.

(4) The lien provided for in subsection (1) must be

released upon payment in full of the unpaid taxes,

penalties, and accumulated interest. The department may

release or may partially release the lien upon partial

payment or whenever the department determines that the

release or partial release of the lien will facilitate the

collection of unpaid taxes, penalties, or interest. The

department may releage the lien if it determines that the

lien is unenforceable."

Section 16. Section 39-51-1305, is amended to read:

"39-51-130%. Priority of payment of eentributiens taxes

due under legal dissoclutions or distributions. In the event
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of any distribution of an employer's assets pursuant to an
order of any court under the laws of this state, including
any receivership, assignment for benefit of c¢reditors,
adjudicated insolvency, cemposition, or similar proceeding,
centributions taxes then or thereafter due shall be paid in
full prior to all other claims, except taxes and claims Eor
wages of not more than $250 to each claimant earned within 6
months of the commencement of the proceeding."

Section 17. Section 39-51-1306, MCA, is amended to
read:

"39-51-1306. Reciprocity with other states for
collection of unpaid eonteributions taxes. (1) The courts of
this state shall recognize and enforce liabilities for

unemployment eceontributtons taxes and any other special

assessments imposed by other states which extend a like
comity to this stare.

(2} The department is hereby empowered to sue in the
courts of any other jurisdiction which extends such comity

to collect unemployment centributiens taxes, penalties, and

interest due this state. The officials of other states which
by statute or otherwise extend a like comity to this state
may sue in the courts of this state to collect Eor such

contributions taxes and any other special assessments and

interest and penalties, if any, due such state. In any such

case the administrator may through his attorney or attorneys
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institute and conduct such suit for such other state.

{3) Venue cF such proceedings shall be the same az for
actions to collect delinguent esntributions taxes,
penalties, and interest due under this chapter.

{4) A certificate by the secretary of any such state
under the great seal of such state attesting the authority

L]

of such official or officials to collect unemployment

insurance econtributions taxes and other gpecial assessments,

penalties, and interest shall be conclusive evidence of such
authority.”

Section 18. section 39-51-2110, MKCA, is amended to
read:

*39-51-2110. Payment of benefits to aliens. (1)
gffective--January-~iy--19787-benefita Benefits shall not be
paid pavable on the basis of services performed by an alien
unless such the alien is an individual who has-beern was

lawfully admitted for permanent residence at the time the

services were performed, was lawfully present for the

purposes of performing the services, or otherwise-is was

permanently residing in the United States under color of

lawsy at _the time the services were performed, inciuding an

alien who is was lawfully present in the United States as a
result of the application of the provisions of section
203{a)(7) or section 212(d}{(S) of the Immigration and

Nationality Act.
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{2} Any data or information required of individuals
applying for benefits to determine whether benefits are not
payable to them because of their alien status shall be
uniformly required from all applicants for benefits.

(3) In the case of an individual whose application for
benefits would otherwise be approved, no determination that
benefits to such individual are not payable because of his
alien status shall be made except upon a preponderance of
the evidence."

Section-19r--Section--39-51-2509 y—-MEAr—-—ts-—amended--to
read:

439-51-25097--Weeitiy--extended-—benefit——amount:s {i} The
weekiy-extended-benefit—ameunt-payabie-to-an-individuai--for
a-week-ocf-total-unempioyment—-in-his-eltigibritby-pericd-shaiil
be--an—--amount-equai-to-the-weekiy-benefit-amounty-except-cs

provided-in-subsection-{t2¥=

t2¥--For-any-wesk--during——a--perrod--in--which--£federal

payments-—-to-—-this-—-state--—under——-section--204-——-of-—the

Pederal-State-Bxtended-trempioymenc-compensation—-Aet-0£-1976

are-reduced-under—an-order—-issuned-under-section-252--of-—-the

Balanced-—-Budgqet--and-Emergency-Deficit-Control-Ackt-of-19857

the-weekly-extended-benefit-amount-payabie-to-an-—individuai

for--—a--week-of-totai-unempioyment-in-his-eiigibtitty-period

mase-be-reduced-by-a-persentage-equivatlent-to-the-percentage

of-ehe—reduction-in-the-federai-paymene:-Fhe-veduced--weekiy
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extended--benefit——amountyr-if-not-a-fuiti-dotiar—-amount;—must

be-rounded-te-the-nearest-iower-fuii-deotiar-amounty; payabie

te-him-during-nis-appiicabte-benefie-year
Seceton-28r-—-Seetion--39-51-25387--MEAs--rs-—amended--to
reads
139-53-25207--Pokat——exeended--peneafit-—amounts—-Fhe 11}
Except-as-provided-in-subsection——{2}7--the totait--extended
benefit-—amount——payable--to--any—-eitigible—-individuai-with
respect-to-his-applicabis-benefit-year-shaii-be—the-teast-of
the-foliewing—amountss
t1rtar--58%-of-ethe-—totat-—amount-—of--reguiar--benefits
which--were--paysbie-~to--him-—-under——this-—-chapter--in—-his
applicabie-benefit-year;
t23tby--323--timea——his-—weekiy--benefit-amount-which-was
payabie!ta—hin—under——this—~chapter——Eor--a--week-—of--tota}
unemployment-in-the-appiticabte-benefit-yearc

t2j-—Buring-any-fiascal-year-in-which-federai-payments-to

this--state—under-section-204-0f-the—Federai-State-Execanded

Hnempioyaent-Compensation-Ace-0f-1978-are-reduceéd-——-under——-an

order—-issued—-under-——section-252-ecf-the-Bainnced-Budget-and

Emersency-Beficit—Control-Act-cf-1985;——-the--totali——-extended

benefit--amount-payabie-te-an-individuat-with-respeet—ta-his

applicable—benefit-year-must-he-reduced-by-an——ameunt-—equat

to-—the-—aqgregare-of-+the-reductions-under-39-51-2589-in-the

weekliy-amounts-paid-to-ehe-individuats®
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Section 19. section 39-51-2602, MCA, is amended to
read:

"39-51~2602. Approved trade-readijustment training under

federal programs. (1) Notwithstanding any other provisions
of this chapter, no otherwise eligible individual may be
denied benefits for any week:

(a) because he-im of participation in training approved

under Section 236(a)(l) of the federal Trade Act of 19747 or

under Title III of the federal Job Training Partnership Act;

(b} tn~which-he—-ts because of participation in sueh

approved training described in subsection {lj{a} by reason

of leaving work to enter sueh the training if the work left
is not suitable employment; or

{c) because of the appliqation to any such week in
training of provisions in this chapter or any federal
unemployment insurance law administered by this agency.
relating to availability for work, active search for work,
or refusal to accept work.,

{2) For purposes of this section, "suitable employment"
means work of a substantially equal or higher skill lewvel
than the individual's past adversely affected employment, as
defined for purposes of the federal Trade Act of 1974 and

the federal Job Training Partnership Act, and for which the

wages are not less than 80% of the individual's average

weekly wage as determined for the purposes of the federal
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Trade Act of 1974 and the federal Jjob Training Partnership

Act.”

Section 20. section 39-51-1121, MCA, is amended to
read:

"39-51-1121. Definitions. As used in this part and part
12, the following definitions apply:

(1) "Computation date” means the reporting period
ending September 1¢ preceding the calendar year for which a
covered employer's contribution rate is effective.

[2) "Cutoff date™ means Pecember-3i Nevember-38 OCTOBER

31 immediately following the computation date., The
department may extend the cutoff date in meritorious cases.
{3) *"Deficit employer" means an employer who is subject
under this chapter and who has established a record of
accumulated benefits charged to the employer's account in
gxcess of the employer's accumulated contributions paid as
of the cutocff date.
t4y--LPepartmenti--means--the-—deparement—-of--itabor-and
induserys
+54%(4) "Eligible employer” means an employer who has
been subject under this chapter for the 3 fiscal vears
immediately preceding the computation date and who has:
tay—-fited-ati-contribution—reports—-preseribed--by--the
departments

fb}——paid—-ai}-~contrigutéens-—and—aii—assessmenta—under
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39-51-404t4)-and-penattien-and-inktarane-thereons

te¥{a} established a record of accumulated
contributions in excess of benefits charged to the
employer's account; and

t4)({b} paid wages in at least @} of the 8 calendar
quarters preceding the computation date.

€6%{5) "Fiscal year” means the four consecutive
calendar gquarters ending on September 30.

t#1{6) "Governmental entities" means the atate or any
political subdivision of the state or an instrumentality of
the state or a political subdivision, including any
employing unit funded directly by tax levies.

{7} “"New emplayer” means an employer who:

{a} has not been subject to the provisions of this

chapter for the 3 fiscal years immediately preceding the

computation date; and

(b} has established a record of accumulated

contributions in excess of benefits charged ko the

employer's account.

{8) “Taxable wage base" means the amount of wages
subject to contributions and to assessments under
39-51-4041(4) for each calendar year. Payment of
contributions and of assessments under 39-51-404(4) may

apply only to wages paid up to and including the amount

specified in 39-51-1108.
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19¥--dinrated-emplioyeri-means-an-empioyer-whe-<is-subjees
under-this—-chapter-and-wha-dees-not-meet-ati-the-criteria-of
an-elitgibte—or-a-deficit-empitoyers"

Section 21. section 39-51-1125, MCA, is amended to
read:

"39-51-1125. Computation of payments in lieu of
contributions. (1) After June 30, 1987, qualified employers
electing tc make payments in lieu of contributions shall pay
into the fund an amount equivalent to the full amount of
regular benefits plus the state's share of extended benefits
paid to individuals based on wages paid by the employing
unit. After December 31, 1978, governmental entities shall
pay the full amount of extended benefits.

{2) If Dbenefits paid an individual are based on wages
paid by both the employer and one or more other employers,
the amount payable by any one employer to the fund bears the
same ratio to total benefits paid to the individual as the
base pericd wages paid to the individual by such employer
bear to the total amount of base period wages paid to the
individual by all the individual's base period employers.

{3) If the base period wages of an individual include
wages Erom moré thaﬁ one such employer, the amount to be
paid into the fund with respect to the benefits paid to the
individual shall “be prorated among the liable employers in

proportion to the wages paid to the individual by each such
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employer during the base period.

(4) The amount of payment required from employers shall
be ascertained by the department monthly and becomes due and
payable by the employer quarterly as directed in shis
chapter. Penalty and interest for delinquency shall be
assessed such employers as specified in 39-51-1301.

{5) A payment may not be reguired under this section

with respect to benefits paid to an individual if the

qualified employer continues to provide employment to the

individual with no reduction in hours or wages."

Section 22. Section 39-51-1212, MCA, is amended to
read:

"39-51-1212. Experience rating for governmental
entities. (1) Governmental entities newly covered under this
chapter after December 31, 1974, shall make payments for the
period prior to July 1, 1977, equal to 0.4% of total wages
paid employees for services in employment during the
calendar gquarter and for the period after July 1, 1977,
shall make payments at the median rate.

{2) The rates of governmental entities who have
accumulated experience rating credits shall be adjusted
annually as follows with each governmental entity assigned a
rate based upon:

{a) 1its benefit cost expecrience, to be arrived at by

dividing the total sum of benefits charged to the employer's
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account for all past periods which are completed
transactions by ecember 31 by total wages from date of
subjectivity of the employing unit through December 231; and

(b) the benefit cost for all past years of governmental
entities electing to pay contributions compared with total
payrolls reported for all past years by these governmental
entities used as a median, with the rates so0 fixed using the
median that the rates will, when applied to the total annual
payroll for subject governmental entities, yield tﬁtal paid
contributions equaling approximately the total benefit
costs.

(3} New governmental entities electing to pay
contributions shall be assigned the median rate for the year
in which they become subject.

(4) At no time may the minimum rate be less than 0.1%
or the maximum rate be greater than 1.5%. The rates are to
be graduated at one-tenth intervals.

{5) In the event benefit charges exceed contributions
paid in the last 2 completed fiscal years, governmental
entities' rates will be adjusted by increasing all rates to
the next higher schedule.

(6) The computed rate is effective July 1 of each year.

(7) Governmental entities must be charged for their
share of the total benefits paid to a claimant if the

governmental entity contributed wages during the claimant's
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base period. The benefit charged must be based on the
percentage of wages paid by the governmental entity as
compared to the total wages paid by all employers in the
claimant's base period.

(8) A payment may not be required under this section

with respect to benefits paid to an individual if the

governmental empioyer coantinues to provide employment to the

individual with no reduction in hours or wages."

Section 23. section 39-51-1213, MCA, is amended to
read:

“39-51-1213. Classification of employers for experience
rating purposes. (1} The department shall for each calendar
year <¢lassify employers in accordance with their actual
experience in the payment of contributions and with respect
to benefits charged against their accounts, with
contribution rates reflecting benefit experience. Each
employer's rate for a calendar year shall be determined on
the basis of the employer's record as of October 1 of the
preceding calendar year.

{2) In making the «classification, each eligible and
deficit employer's contribution rate is determined in the
manner set forth below: .

{a) Each employer is given an "experience factor" which
is contributions paid since October 1, 1981, minus benefits

charged on each employer's account since October 1, 1981,
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divided by the employer's average annual taxable payroll
rounded to the next lower dollar amount for the 3 fiscal
years immediately preceding the computation date. The
computation o©of the "experience factor"” shall be to six
decimal places.

{b} Schedules shall be prepared listing all eligible
and deficit employers in inverse numerical order of their
experience factors. There shall be listed on such schedules
for each employer in addition to the experience factor;

(i) the amount of the empleyer's taxable payroll for
the fiscal year ending on the computation date; and

{ii) the cumulative total consisting of the sum of the
employer's taxable payroll for the fiscal year ending on the
computation date and the corresponding taxable payrolls for
all other employers preceding that employer on the
schedules.

{3) The cumulative taxable payrcll amounts listed on
the schedules provided for in 39-51-1218 shall be segregated
into groups that will yield approximately the average tax
rate according toe the tax schedule assigned for that
particular taxable year. Each group shall be identified by
the rate class number listed in the table which represents
the percentage 1limits of each group. Each employer on the
schedules is assigned that contribution rate opposite that

employer's rate class for the tax schedule in effect for the
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taxable year.

(4) {(a) If the grouping of rate classes requires the
inclusion of exactly one-half of an employer's taxable
payroll, the employer is assigned the lower of the two rates
designated fbr the two classes in which the halves of that
employer's taxable payroll are so required.

{b) 1f the group of rate classes requires the inclusion
of a portion other than exactly cne-half of an employer’s
taxable payroll, the empleyer is assigned the rate
designated for the class in which the greater part of that
employer's taxable payroll is so required.

{c) If one or more employers on the schedules have
experience factors identical to that of the last employer
included in a particular rate class, all such employers are
included in and assigned the contribution rate specified for
such class, notwithstanding the provisions of 39-51-1214.

(S) If the taxable payrecll amount or the experience
factor ©or both such taxable payroll amount and experience
factor of any eligible or deficit employer 1listed on the
schedules is changed, the employer is placed in that
position on the schedules which the employer would have
occupied had that employer's taxable payroll amount or
experience factor as changed been used in determining that
employer's position in the first instance, but such change

does unot affect the position or rate classification of any
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other employer listed on the schedules and does not affect
the rate determiration for previous years.

(6) Peficit--empleyers An employer who have has not
filed all reguired payroll reports or paid all eentribotions

taxes, penalties, and interest due by the cutoff date must

be assigned the maximum contribution rate in effect for the

taxable year for his classification as an eligible, deficit,

0 new employer.”

Section 24. section 39-51-1214, MCA, is amended to
read:

"39-51-1214. Benefit payments chargeable to employer
experience rating accounts. (1) Except for cost
reimbursement, benefits paid shall be charged to the account
of each of the claimant's base period employers. The benefit
charged must be based on the percentage of wages paid by the
employer as compared to the total wages paid by all
employers in the claimant's base period.

(2) No charge shall be made to the account of such
covered employer with respect to benefits paid under the
following situations:

{a) if paid to a2 worker who terminated his services
voluntarily without good cause attributable to such covered
employer or who had been discharged for misconduct in

connection with such services;

{b) if paid in accordance with the extended benefit
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program triggered by either naticnal or state indicators; eoe
{c) if the base pericd employer continues to provide
enployment with no reduction in hours or wagesr; or

{d) if benefits are paid to claimants who are in

training approved under 39-51-2307."

Section 25. Section 39-51-1217, MCA, is amended toO
read:

"39-51-1217. Schedule of rates assigned based on trust
fund reserve. (1) The rate schedule for each calendar year
is assigned based upon the ratic of the trust fund balance

as of December-3} Noveaber-38 OCTOBER 31 pricor to the rate

year to total wages in covered employment for the 12-month
period ending June 30 prior to the computation date.

{(2) The ratio at the top of each tax schedule in the
tax table shown in 39-51-1218 represents the minimum fund
level required for a specific tax schedule to be in effect.

{3) Employer rates are assigned in accord with the
rates provided in each schedule for eligibley--unratedy and
deficit employers, based upon their experience as defined in
this section.

{4} For the calendar year 199¢ and each year
thereafter, any employer classified as unrated a new
employer must be assigned a rate equal to the average rate
of contributions paid by employers in the same major

industrial classification for the calendar year preceding
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the computation date, plus an adjustment for the difference
between the average tax rate assigned for the previous
calendar year and the average rate in effect for the current
calendar vyear. AL no time may an-unrated a new employer be
assigned a rate lower than 1%. The computation of the
average rate of contributions in a major industrial
classification must exclude those employer accounts that are
not eligible for the computation of an experience rating
solely by reascn of insufficient experience. The department
shall develop the major industrial classifications for the
state and shall annually determine the contribution rate for

each classification.™
Section 26. section 39-51-1218, MCA, is amended to
read:

"39-51-1238. Rate schedules.

SCHEDULES OF CONTRIBUTION RATES -- Part I
Sched. Sched. Sched. Sched.
I IT I11 v

Minimum Ratio of

Fund to Total Wages (.0260) (.0245) (.0225}  (.0200}

Average Tax Rate 1.4 1.6 1.8 2.0
Rate Class Contribution Rates For Eligible Employers
1 0.0% 0.1% 0.3% 0.5%
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Rate Class
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2-0%

3.2%
3.4
3.6
3.8
4.0
4.2
4.4
4.6
4.8

6.4
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2+2%

3.4%

3.6
3.8
4.0
4.2
4.4
4.6
4.8
5.0

6.4

274%

3.6%

3.8

4.0
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€ontribution-Rates-For-tnrated-Empioyers

2-6%

Contribution Rates For Deficit Employers

3.8%
4.0
4.2
4.4
4.6
4.8
5.0
5.2
5.4

6.4
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SCHEDULES OF CONTRIBUTION RATES -~ Part II

Sched.

v

{(.0170)

2.2

Contribution Rates For Eligible Employers

0.7%
0.9
1.1
1.3
1.5
1.7
1.9
2.1
2.3
2.5

Eontribution-Rates-Por-Unrated-Empioyers

270%

Contribution Rates For Deficit Employe;s

4.0%

S:hed.

VI

{.0135)

2.4

0.9%

i.1
1.3
1.5
1.7
1.9

3-0%

4.2%

Sched.

Vil

{.0095)

2.6

1.1%
1.3
1.5
1.7
1.9
2.1
2.3
2.5
2.7

2.9

I2%

4.4%
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Sched.

VIII

(.0075)

2.8

i.3%
1.5
1.7
1.9
2.1
2.3
2.5
2.7
2.9
3.1

ERt 1]

4.6%

Sched.
IX
{.0050)

3.0

1.5%

1.7
1.9
2.1
2.3
2.5
2.7
2.9
3.1

3.3

3+6%

4.8%

Sched.
X
(vnes)
3.2

1.7%
1.9
2.1
2.3
2.5
2.7
2.9
3.1
3.3

3.5

3-8%

5.0%
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4.2 4.4 4.6 4.8 5.0 5.2
4.4 4.6 4.8 5.0 5.2 5.4
4.5 4.8 5.0 5.2 5.4 A 5.6
4.8 5.0 5.2 5.4 5.6 5.8
5.0 5.2 5.4 5.6 5.8 6.0 '
5.2 5.4 5.6 5.8 6.0 6.2
5.4 5.6 5.8 6.0 6.2 6.4
5.6 5.8 6.0 6.2 6.4 6.4
6.4 6.4 6.4 6.4 6.4 6.4"

Section 27. section 39-51-3201, MCA, is amended to
read:

*39-51-3201. Making false statement or representation
or failing to disclose material fact in order to obtain or
increase benefits —— adwministrative penalty and remedy. (1)
A person who makes a false statement or representation
knowing it to be false or knowingly fails to disclose a
material fact in order to obtain or increase any benefit or
other payment under this chapter or under an employment
security law of any other state or territory or the federal
government, either for himself or for any other person, is:

tiy{a) disqualified far benefits thereafter for a
peried of not more than 52 weeks, beginning with the first
compensable week following the date of such determination by
the department, the length of time of the disgualification

28 herein described to be determined by the department in
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accordance with the severity of each case; and

¢2¥(b} required to repay to the department, either
directly or as authorized by the department, by offset of
future benefits to which he may be entitled, or by a
combination of both such methods, a sum equal to the amaount
wrongfully received by him, plus interese-at-the-rate-of-18%
a--year—~computed--from—-the--time--the-—faitse--statement-or
representation—or-the-fatiure-to-disctose-—a—-materiat——£face
sceurredy--except--that-—future——benefitas-may-—not-be-used-to

offset-the-interest-dues THE DEPARTMENT MAY ASSESS a penalty

equivaienc-to—-33% NOT TO EXCEED 100% of the fraudulently

obtained benefits, except that future benefits may not be

used to offset the penalty due. However, he is not required

to repay any amount wrongfully obtained more than 5 years
prior to the date of the department's determination that he
made false statements, willful nondisclosure, or

misrepresentation.

{2) All money accruing from the penalty  under

subsection {1l){(b) must be deposited in the federal special

revenue account. Money deposited ipn that account may_ be

appropriated to_ the department to_ be used to detect and

collect unpaid taxes and overpayments of benefits to the

extent that federal grant revenues are inadequate for these

purposes. Money in the account not  appropriated for these

purposes must be transferred by the department to the
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unemployment insurance trust fund at the end of each fiscal

year."

Section 28. section 39-51-3202, MCA, is amended to
read:

“39-51-3202. Making false statement or representation
or failing to disclose material fact in order to obtain or
increase benefits -- criminal penalty. (1) A person who, in
order to obtain or increase for personal gain or for any
other person benefits under this chapter or under an
employment security law of any other state or territory or
the federal government, knowingly makes a false statement or
representation or knowingly fails to disclose a material
fact is guilty of a crime under 45-7-203, and the department
may cause criminal proceedings to be initiated against the
pecrson.

(2) A person will be required to repay to the
department an amount as determined by 39-51—3201{2&;1)gb).

{3) For purposes of this section, restitution awarded
under this section must include a sum equal to the amount
wrongfully received, plus i8%--interese——a--year; THE

DEPARTMENT MAY ASSESS a penalty equivalienb--¢a--33% NOT TO

EXCEED 100% of the amount wrongfully received.

notwichstanding--the--provisiena--of--25-9-285+ All money

accruing from the penalty must be deposited in the federal

special revenue account. Money deposited in that account may
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be appropriated to the department to be ysed to detect and

collect unpaid caxes and cverpayments of benefits to the

extent that federal grant revenues are inadequate for these

purposes. Money in the account not appropriated for these

purposes must be transferred by the department to the

unemployment insurance trust fund at the end of each fiscal

year."

Section 29. section 39-51-2107, KCA, is amended to
read:

*39-51-2107. Services for remsuneration to be performed
during benefit year as condition for receiving benefits in
second benefit year -- amount required. An individual who
received benefits during a benefit year must perform
services for remuneration after-the-beginning—of--that--year

following the initial separation from employment in the

previous benefit year as a condition for receiving benefits

in a second benefit year. Phe--service-may-be-in-either

covered--or--noncovered---empioyments The service must

constitute employment as defined in 39-51-203 and 39-51-204.

However, the individual must have earned the lesser of
three-thirteenths of his high quarter of his second benefit
year or 6 times his weekly benefit amount of that same
year."

Section 30. Section 39-51-2302, MWCA, is amended to

read:

-55- HB 726
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"39-51-2302. Dpisqualification for leaving work without
good cause. (1) An individual shall be disqualified for
benefits if he has left work without good cause attributable
to his employment.

(2} He may not be disqualified if the department finds
that he left his employment because of personal illness or
injury not associated with misconduct ar—lefe-his-empioyment
upcn the advice of a licensed and practicing physician and,
after reccovering from his illness or injury when recovery is
certified by a licensed and practicing physician, he
returned to his employer and offared his service and his
regular or comparable suitable work was not available, if so
found by the department, provided he is otherwise eligible.,

(3) To requalify for benefits, an individual must
perform services other than self-employment for which
remuneration is received equal to or in excess of six times
his weekly benefit amount subsequent to the week in which
the act causing the disqualification occurred unless he has
been in regular attendance at an educational institution
accredited by the state of Montana for at least 3
consecutive months from the date of his enrollment.”

Seetion-33+--Heetion--35-51-23037-~MEAr——ia-—amended——+eo
read:

#39-53-2383v--Biaquatifieation-—-—far----discharge or

Suspensien due~-to--misconductz--An--individuat-—-shati—-be
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disguatified——-for-—-pensfits——afeer———baing-—-diseharged or
suspended+
tiy-~for-misconduet-connected-with-the-individuatis-work
or—---affecting-—-the--—individuatlis-——empioyment-—untit-~the
tndividuai----has—---performed----servicesy-——-other—--—-than
seif-empioymenty—for-which-remuneration-is-received-equat-to
or-in-excess-of-sight-times—-the-individuatis—weekiy—bhenefit
amoune--subsequene——to-the-week-in-which-the-nct-causing-the
disquatification-occurreds
t2)y-—far---groas——--misconduet--—-connected——--with-——-the
individualtits--work--or-committed-on-the-emptoyeris-premisesy
as—determined-by-the-departmenty-£or-a-period-o£-52-waskaz-l

NEW SECTION. Section 31. Repealer. Section 39-51-2308,
MCA, is repealed.

NEW SECTION. Section 32. severability. If a part of
[this act] is 1invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of (this
act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are
severable from the invalid applications.

NEW SECTICN. Section 33. effective date. [This act] is
effective July 1, 1991,

-End-
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HOUSE BILL NO. 726
INTRODUCED BY BERGSAGEL, LYNCH, THOMAS, DRISCOLL,
O'KEEFE, BLAYLOCK, WILLIAMS, SQUIRES, NATHE

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND
CLARIFY THE UNEMPLOYMENT INSURANCE LAWS; TO DEFINE “"TAXES":
TO CLARIFY THE TERM "WAGES"; TO REVISE THE EXCLUSIONS FROM
THE DEFINITION OF EMPLOYMENT RELATING TO AGRICULTURAL LABOR
AND DOMESTIC SERVICES; TO ALLOCATE WAGES TO PERICDS OF TIME
FOR THE PURPOSE OF DETERMINING ELIGIBILITY AMD BENEFITS; TO
CLARIFY THE AUTHORITY OF THE DEPARTMENT OF LABOR AND
INDUSTRY TO AUDIT EMPLOYER RECORDS; TO CLARIFY EMPLOYER
LIABILITY POR TAXES, PENALTIES, AND INTEREST; TO CLARIFY
PAYMENT OF BENEFITS TO ALIENS; ¥O-REVISE-PAYMENT-OF-EXTENBEBD
BENBP¥PS+ TO REVISE APPROVED TRAINING UNDER FEDERAL PROGRAMS
THAT IS ALLOWED WHILE A PERSON IS RECEIVING BENEFITS: TO
REVISE THE CHARGING AND CLASSIFICATION OF EMPLOYERS; TO
PLACE A JUDGMENT LIEN ON THE PERSONAL PROPERTY OF EMPLOYERS
WHO OWE UNPAID TAXES, PENALTIES, AND INTEREST; TO PROVIDE
FOR A PENALTY FOR MAKING FALSE STATEMENTS IN ORDER TO OBTAIN
OR INCREASE BENEFITS; TO REVISE REQUALIFYING WAGES THAT MUST
BE EARNED AS A CONDITION OF RECEIVING BENEFITS IN A SECOND
BENEFIT YEAR; TO REVISE DISQUALIFICATICN FOR BENEFITS FOR

LEAVING WORK WITHOUT GOOD CAUSE; T6-BISQUALIPY-AN-INBIVIBYAL
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FOR-UNEMPLOY¥MENT- INJURANCE-DENBFI?5-POR-SUSPENSEON- FROM-WORK
PHE--FO-—MESEONBYETr TO REPEAL DISQUALTFICATION FOR BENEFITS
BECAUSE OF SELF-EMPLOYMENT; AMENDING SECTIONS 39-51-201,
39-51-202, 39-51-203, 39-51-204, 39-51-206, 19-51-602,
39-51-603, 3%9-51-1101, 39-51-1104, 239-51-1105, 39-51-111i0,
39-51-1121, 39-51-1125, 39-51-1212, 39-51-1213, 3§-51-1214,
39-51-1217, 39-51-1218, 39-51-1301, 39-51-1302, 39-51-1303,
39-51-1304, 39-51-1305, 39-51-1306, 39-51-2107, 39-51-2110,
39-51-2302, 39-53-23637;-39-53-25897-39-53-25%8; 39-51-2602,
39~51-132¢1, AND 39-51-3202, MCA; REPEALING SECTION

19~-51-2308, MCA; AND PROVIDING AN EFFECTIVE DATE.

BE IT ENACTED BY THE LEGISLATURE OF TBE STATE OF MONTANA:
Section 1. Section 39-51-201, MCA, is amended to read:
"39-51-201. General definitions. As used in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

(1) "Annual payrcll" means the total amount of wages
paid by an employer, regardless of the time of payment., for
employment during a calendar year.

(2) "Base period" means the first four of the last five
completed calendar quarters immediately preceding the first
day of an individual's benefit year. However, in the case of
a combined-wage claim pursuant to the arrangement approved

by the secretary of labor of the United States, the base

REFERENCE BILL
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period shall be that applicable under the unemployment law
of the paying state. For an individual who fails to meet the
qualifications of 39-51-2105 or a similar statute of another
state due to a temporary total disability as defined in
39-71-116 or a similar statute of another state or the
United States, the base period means the first four guarters
of the 1last five gquarters preceding the disability if a
claim for unemployment benefits is filed within 24 months of
the date on which the individual's disability was incurred.

{3) "Benefits" means the money payments payable to an
individual, as provided in this chapter, with respect to the
individual's unemployment.

.(4) "Benefit year”, with respect to any individual,
means the 52-consecutive-week period beginning with the
first day of the calendar week in which such individual
files a valid claim for benefits, except that the benefit
year shall be 53 weeks if filing a new valid claim would
result in overlapping any qguarter of the base year of a
previously filed new claim. A subsequent benefit year may
not be established until the expiration of the current
benefit vyear. However, in the case of a combined-wage claim
pursuant to the arrangement approved by the secretary of
labor ©of the United States, the base period 15 the périod
'aﬁplicabla uﬁ&er'the unenﬁioyment law of the paying Sta:é‘,

(%) “Board” meanSfthe board of labor' appeals prov}ded
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for in Title 2, chapter 15, part 17.

{6) "Calendar quarter™ means the period of 3
consecutive calendar months ending on March 31, June 30,
September 30, or December 31.

(7) "Contributions” means the money payments to the
state unemployment insurance fund required by this chapter
but does not include assessments under 39-51-404(4).

{8) "Department” means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

{9) "Emploving unit” means any individuatl or
organization, including the state government, any of its
political

subdivisions or instrumentalities, any

partnership, assoclation, truse, estate, joint-stock
company, insurance company, ©r corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the legal representative of a
deceased perscn which has or had in its employ one or more
individuals performing services for it within this state,

except as provided under subsections--(8y--and--t93---of

39-5%-283  39-51-204(1)(a) and {1}(b). All individuals

which maintains two or more separate establisdments within
this state are congsidered to be employed "hy ' a single
émpleyiﬁq unit for all the purpdses of this'”chépﬁer. Each

individuai emploféd to perform pr assist in performing the

-4- HB 726
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work of any agent or employee of an employing unit is deemed
to be employed by Such employing unit for the purposes of
this chapter, whether such individual was hired or paid
directly by such employing unit or by such agent or
employee, provided the employing unit has actual or
constructive knowledge of the work.

1{10] “Employment office" means a free public employment
office or branch thereof operated by this state or
maintained as a part of a state-controlled system of public
employment offices or such other free public employment
offices operated and maintained by the United States
government or its instrumentalities as the department may
approve.

(11) "Fund" means the unemployment insurance fund
established by this chapter to which all contributions and
payments in lieu of contributions are required to be paid
and from which all benefits provided under this chapter
shall be paid.

(12) "Gross misconduct® means a criminal act, other than
a wviolation of a motor vehicle traffic law, for which an
individual has been convicted in a criminal court or has
admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a
fellow employee or the employer.

{13) "Hospital” means an Lnstitution which has been
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licensed, certified, or approved by the state as a hospital.

(14) "Independent contractor” means an individual who
renders service in the course of an cccupation and:

{a) has been and will continue to be free from control
or direction aver the performance of the services, both
under his contract and in fact; and

{by 1is engaged in an independently established trade,
occupation, profession, or business.

[15) (a) "Institution of higher education”, for the
purposes of this part, means an educational institution
which:

(i) admits as regular students only individuals having
a certificate of graduation from a high school or the
recognized equivalent of such a certificate;

{ii} is legally authorized in this state to provide a
program of education beyond high school;

(iii) provides an educational program for which it
awards a bachelor's or higher degree or provides a program
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
program of training to prepare students for gainful
employment 1in a recognized occupation; and

(iv) is a public or other nonprofit institution,

{b) MNotwithstanding any of the foregoing provisions of

this subsection, all colleges and universities in this state

-6 HB 726
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are institutions of higher education for purposes of this
part.

{16) "State" includes, in addition to the states of the
United States of America, the District of Columbia, Puerto
Rico, the Virgin Islands, and the Dominion of Canada.

{17} "Taxes" means contributions and assessments

required under this chapter but does not inciude penalties

or interest for past-due or unpaid contributions ar

assessments.

+7%(18) "Unemployment insurance administration Eund”
means the wunemployment insurance administration fund
established by this chapter from which administrative
expenses under this chapter shall be paid.

€3B%+(19) (a) "Wages" means all remuneration payable for
personal services, including commissions and bonuses, the
cash wvalue cof all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment. The reascnable cash value of
vremuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

{b} The term "wages" does not include:

(i) the amount of any payment made by the employer, if
the payment was made under a plan established for the

employees in general or for a specific class or classes of
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employees, to or on behalf of the employee Eor:
{A) retirement;
{B8) sickness or accident disabilitys;—but-in-the-case-of

payments-—made--by-aAn-empioyer-directiy-to-an-empioyeer-onty
thase~-payments-made under a workers' compensation law are
exciuvded-from-twagest:

(C) medical and hospitalization expenses in connection
with sickness or accident disability; or

{D) death;

{ii) remuneration paid by any county welfare office from
public assistance €funds for services performed at the
direction and request of such county welfare office.

+394(20) "Week" means a period of 7 consecutive calendar
days ending at midnight on Saturday.

+28%(21) An individual's "weekly benefit amount" means
the amount of benefits the individual would be entitled to
receive faor 1 week of total unempioyment.”

Section 2, Section 39-51-202, MCA, is amended to read:

"39-51-202. Employer defined. "Employer” means:

(1) any employing unit whose total annual payroll
within either the current or preceding calendar year equals
or exceeds the sum of $1,000;

{2) any agricultural employing unit that pays §20,000

or more in cash to workers for agricultural labor in any

guarter inm the current or preceding calendar year or employs
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10 or more workers in agricultural labor on 20 days in 20

different weeks during the current or preceding calendar

year;

(3} any domestic employing unit that pays $1.,000 or

more in cash for domestic service in any guarter during the

current or preceding calendar year;

+2+(4) any individual or employing unit which acquired
the organization, trade, or business or sybstantially all of
the assets thereof of another which at the time of such
acquisition was an employer subject to this chapter;

€3¥(5) any individual or employing unit which acquired
the organization, trade, or business or substantially all
the assets thereof of another employing unit not an employer
subject to this chapter and which, if subseguent to such
acquisition it were treated as a single unit with such other
employing unit, would be an employer under subsection (1) of
this section:

t43¥(6) any employing unit not an employer by reason of
any other subsection of this section €for which, within
either the current or preceding calendar year, service is or
was performed with respect to which such employing unit 1is
liable for any federal tax against which credit may be taken
for contributions paid intc a state unemployment fund or an
employing unit which, as a condition for approval of this

chapter for full tax credit against the tax imposed by the
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Federal inemployment Tax Act, Is required pursuant to such
act to be an employer under this chapter:

t5¥(7) any employing wunit which, having become an
employer under subsection (1), +2¥7-¢3% (2), (3). (4), (5),
ar t4¥y (6) has not, under 3%-51-1101, ceased to be an
employer subject to this chapter; or

t61(8) for the effective period of its election
pursuant to 39-51-1102, any other employing unit which has
elected to become fully subject to this chapter.”

Section 3. Ssection 39-51-203, MCA, is amended to read:

"39-51-203. Employment defined. (1} "Employment",
subject to other provisions of this section, means service
by an 1individual or by an officer of a corporation,
including service in interstate commerce, performed for
wages or under any contract of hire, written or oral,
express or implied.

(2) (a) The term "employment" includes an individual's
entire service performed within or both within and without
this state if:

(i) the service is localized in this state; or

{1i) the service is not lacalized in any state but some
of the service is performed in this state and:

(&) the base of operations or, if there is no base of
operations, then the place from which such service s

directed or controlled, is in this state; or
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(By the base of operations or place from which such
service is directed or controlled is not in any state in
which some part of the service is perfarmed, but the
individual's residence is in this state.

(b} Service is considered to be localized within a
state if:

(i) the service 1is perrormed entirely within such
state; or

(ii) the service is performed both within and without
such state, but the service performed without such state is
incidental to the individual's service within the state, for
example, is temporary oOr transitory in nature or consists of
isolated transactions.

{3) Service not covered under subsection {2) of this
section and performed entirely without this state with
respect to no part of which contributions are required and
paid under an unemployment lnsurance law of any other state
or of the federal government is considered to be employment
subject to this chapter if the individual performing such
services 1is a resident of this state and the department
approves the election of the employing unit for whom such
services are performed that the entire service of such
individual is considered to be employment subject teo this

chapter.

(4) Service performed by an individual for wages is
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considered to be employment subject to this chapter unless
and until it is shown to the satisfaction of the department
that the individual is an independent contractor.

{5) The term "employment" includes service performed by
an individual in the employ of this state or any of its
instrumentalities (or in the employ of this state and one or
more other states or their instrumentalities) for a hospital
or institution of higher education located in this state.
The term "employment"” includes service performed by all
individuals, including without limitations those individuals
who work for the state of Montana, its universities, any of
its colleges, public schools, components or units thereof,
or any local government unit and one or more other states or
their instrumentalities or political subdivisions whose
services are compensated by salary or wages.

{6) The term "employment" includes service performed by
an individual in the employ of a religious, charitable,
scientific, literary, or educational organization.

(7) (a) The term "employment" includes the service of
an individual who 158 a citizen of the United States
performed outside the United States, except in Canada, in
the employ of an American employer, other than service which
is considered employment under the provisions of subsection
{2} of this section or the parallel provisions of another

state's law, if:
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{i} the employer's principal place of business in the
United States is located in this state;

(ii) the employer has no place of business in the United
States, but:

(A) the employer is an individual who is a resident of
this state:

{B) the employer is a corpeoration which is organized
under the laws of this state; or

{C) the employer 1is a partnership or a trust and the
number of the partners or trustees who are residents of this
state is greater than the number who are residents of any
other state; or

{iii) none of the criteria of sections (7){a)(i) and
{7)ta){ii} of this subsection are met but the employer has
elected coverage in this state or, the employer having
failed to elect coverage in any state, the individual has
filed a c¢laim for benefits based on such service under the
law of this state.

(b} An “American employer", for purposes of this
subsection, means a person who is:

(i) an individual who 1is a resident of the United
States;

(ii) a partnership if two-thirds or more of the partners
are residents of the United States;

{iii) a trust if all of the trustees are residents of
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the United States; or
(iv) a corporation organized under the laws of the
United States or of any state.
tBy--Agricuitural-—-tabor--exempted--under--39-51-284--+t9
considered—-emptoyment—-whenever—~the--empltoying--unit——pays
52070880 -ar-mere-in-cash-to-workers-for-agricutturat—tabor-tn
any-quarter-in-the-current-or--preceding-—catendar--year—-or
empioys--i8-or-more-warkers-in-aqricuiturat-ighor-on-268-days
tn-28--differant--weeka-—during--the--current—-or--preceding
catendar--years-If-an-empioyery-inctuding-but-nor-timiced-ve
an-empioying-unit-providing-outfitter-and-quide—services;-is
otherwise-subject--to--this-—chapteér--anéd--has--agricnitural
empioymentr-ati-empioyees-engaged-in-agriculturat-rabor-muse
be-—-excinded-—frem——coverage--ander—-—-this--chapter——if--the
employers
ta¥--in-any-quarter-or--catendar—-year;--as--appitteabiey
does--not--meer-either-of-the-tests-retating-to-the-menetary
amount-sr-number-af--empltoyees——and--days--worked;-—-for--the
subject-wages-artributabte-teo-agrienteurai-iabors-and
tb}--keeps-separate-—hasks-and-records-tc-account-for-the
empisymene-sf-parssps-in-sqrienteurai—tabors
t9r--Pemesric-——servisa-—exampred-nnder-39-51-204413¢tb)—i=
considered--empicyment--whenever--ehe--employing--unit--pays
$517000-or-more-in-cash-fer-domestig-—service—in--any--quarter

dartng--the~--eurrent--or--preceding--catendar--years——if--an
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empioyer—~is--otherwise--subject——to--this--echapter--and-has
doamestic-——service——empioyments--ati--empioyees--engaged---in
domestic-—service——must-be-exciunded-from-coverage-under—khis
ehapter-tf-the-employers

tay--doea-not-meet-the--monetary-—payment--test--in--any
quarter--sr--catendar--year;——as-appitcabies-for~the-subject
wages-attribucabie-to-domestic-servicer-and

thy-—keeps-separate-bocks-and-records-to-account-for~the
empioyment-ef-perasens—-in-domestic-service:"

Section 4. section 39-51-204, MCA, is amended to read:

"39-51-204. Exclusions Froa definition of employment.
{1) The term “"employment"” does not include:

{a) agricultural labor, except as provided in

39-53-203¢8¥s 39-51-202(2). TIf an employer is otherwise

subject to this chapter and has agricultural employment, all

employees engaged in agricultural labor must be excluded

from coverage under this chapter if the employer:

{i}) in any qguarter or calendar year, as applicable,

doeés not meet either of the tests relating to the monetary

amount or number of employees and days worked, for the

subject wages attributable to agricultural labor; and

(ii) keeps separate bocks and records tc account for the

employment of persons in agricultural labor;

{b) domestic service in a private home, local college

club, or local chapter of a college fraternity or scrority,
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except as provided in 39-5%-203+¢9%s 39-51-202{3). If an

employer is otherwise subject to this chapter and has

domestic service employment, all employees engaged in

domestic service must be excluded from coverage under this

chapter if the employer:

{i) does not meet the monetary payment test in any

guarter or calendar year, as applicable, for the subject

wages attributable to domestic service; and

(ii) keeps separate books and records to account for the

employment of persons in domestic service;

(c) service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

{d) service performed by an individual in the employ of
that individual's son, daughter, or spouse and service
performed by a c¢hild under the age of 21 in the employ of
the child's Father or mother;

{(e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions aor of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter

the same as state banks, provided that such service is
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excluded Erom employment as defined in the Federal
Unemployment Tax Act by section 3306(c){7) of that act;

(f) service with respect to which unemployment
insurance 1s payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter inte agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights to unemployment insurance under such act of
congresse Or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter:

{g) services performed in the delivery and distribution
of newspapers or shopping news from house to house and
business establishments by an individual under the age of 18
years, but not including the delivery or distribution to any
point or points for subsequent delivery or distribution;

{h) services performed by real estate, securities, and
insurance salespeople paid solely by commissions and without
guarantee of minimum earnings;

(1) service performed in the employ of a school,

callege, o©r university 1if such service is performed by a
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student who is enrolled and is regqularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences ta perform such service, that the
employment of such spouse to perform such service |is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program of
unemployment insurance;

(]) service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a regular faculty and curriculum and
normally has a reqularly organized body of students in
attendance at the place where its educatfional activities are
carried on, as a student in a full-time program taken for
credit at such institutien which combines academic
instruction with work experience if such service 1is an
integral part of such program and such institution has so
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospitatil;

(1} services performed by a cosmetologist who is

licensed under Title 37, chapter 31, or a barber who is
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licensed under Title 37, chapter 30, and who has
acknowledged in writing that he is not covered by
unemployment insurance and workers' compensaticon and who
contracts with a cosmetelogical establishment as defined in
37-31-101 or a barbershop as defined in 37-30-101, which
contract shall show the cosmetologist or barber is free from
all control and direction of the owner in the contract and
in Fact; receives payment for services from his or her
individual clientele; leases, rents, or furnishes all sf his
or her own egquipment, skills, or knowledge: and whose
contract gives rise to an action for breach of contract in
the event of contract termination {the existence of a single
license for the cosmetological establishment or barbershop
shall not be construed as a lack of freedom from control or
direction under this subsection);

(m) ecasual labor not in the course of an employer's
trade or business performed in any calendar guarter, unless
the cash remuneration paid for such service is $50 or mcre
and such service is performed by an individual who |is
regqularly employed by such employer to perform such service.
"Regularly employed" means the services are performed during
at least 24 days in the same quarter.

{n) services performed Cfor the installation of floor
coverings Lf the installer:

(i) bids or negotiates’ a contract price based upon wotrk
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performed by the yard or by the job;

(ii) is paid upon completion of an agreed upon portion
of the job or after the job is completed;

{ii1) may perform services for anyone without
limitation;

{iv) may accept or reject any job;

{v) furnishes substantially all tools and equipment
necessary to provide the services; and

{(vi) works under a written contract that:

(A} gives rise to a breach of contract action if the
installer or any other party fails to perform the contract
obligations;

{B) states the installer is not covered by unemployment
insurance; and

(€C) requires the installer to provide a current
workers® compensation policy or to obtain an exemption <from
workers' compensation requirements.

(2) "Employment" does not include elected public
officials.

(2} For the purposes of 39-51-203(6), the term
"employment” does not apply to service perFformed:

{a} in the employ of a church or convention or
association of churches or an organization which is operated
primarily for religious purposes and which 1is operated,

supervised, controlled, or principally supported by a church
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or convention or association of churches;

{b) by a duly ordained, commissioned, or licensed
minister of a church in the exercise of the church's
ministry or by a member of a religious order in the exercise
of duties required by such order;

(cy in a facility conducted for the purpose of carrying
out a program of rehabilitation for individuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

(d} as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a Eederal agency or any agency of a state or
political subdivision thereof by an individeal receiving
such work relief or work training; or

(e} for a state prison or other state correcticnal or
custodial institution by an inmate of that institution."”

Section 5. Section 39-51-206, MCA, is amended to read:

"39-51-206. Agricultural labor -- who treated as
employer of member of a crew furnished by a crew leader. (1)}
For the purposes of 39-51-203, any individual who is a

member of a crew furnished by a crew leader to perform
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service in agricultural labor for any other person shall be
treated as an employee of such crew leader if:

(a) such crew leader holds a wvalid certificate of
registration under the Migrant and Seasonal Agricultural
Worker Protection Act, as amended (2% U.S.C. 1801, et seg.)}:
or

(b) {1) substantially all the members of such crew
operate or maintain tractors, mechanized harvesting or
cropdusting equipment, or any other mechanized eguipment
which is provided by such crew lesader; and

{ii) such individual is not an employee of such other
person within-the-meaning-o£-39-53-202¢+y7-33-51-203¢B}7-or

39-51-28319% for whom services in aqricultucal labor are

performed.

(2) In the case of any individual who is furnished by a
crew leader to perform service in agricultural labor for any
other person and who is not treated as an employee of such
crew leader under subsection (1}:

{a) such other person and not the crew leader shall be
treated as the employer of such individual; and

{b) such other person shall be treated as having paid
cash remuneration to such individual in an amount equal to
the amount of cash remuneration paid to such individual by
the crew leader, either on his own behalf or cn behalf of

such other person, for the service in agricultural labor
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performed for such other person,

(3) The term "crew leader" means an individual who:

{a) furnishes individuals te perform service in
agricultural labor for any other person;

(b) pays, either on his own behalf or on behalf of such
other person, the individuals s¢o furnished by him for the
service in agricultural labor performed by them; and

{c} has not entered into a written agreement with such
other person under which such individual is designated as an
employee of such other person.”

Section 6. section 39-51-602, MCA, is amended to read:

"39-51-602. Method to be used by department in keeping
wage records. Wage records kept by the department for the
purposes of this chapter shati must be kept on the basis of

wages paids,except that for the purposes of determining

benefit eligibility and the amount and duraticn of benefits

payable, wages, including lump-sum payments _of accrued

wages, Mmust be assigned to periods of time as determined in

accordance with rules adopted by the department."”

Section 7. section 39-51-603, MCA, is amended to read:

*39-51-603. Employing unit to keep records and make
reports. (1) Each employing unit shall keep true and
accurate work records containing such information as the
department may prescribe. Those records shall be open to

inspection and audit and shall be subject to being copied by
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the department or 1its authorized representative at any
reasonable time and as often as may be necessary,

{2) The department and the chairman of any appeal
tribunal may require from any employing unit any sworn or
unsworn reperts with respect to persons employed by it which
the department considers necessary to the effective
administration of this chapter.

(3) Information thus obtained or obtained from any
individual under this chapter shall, except to the
individual claimant to the extent necessary for the proper
presentation of a claim, be held confidential and shall not
be published or be open to public inspection, except to
public employees in the performance of their public duties,
in any manner revealing the individual's or employing unit's
identity, but any claimant or his legal representative at a
hearing before the board or appeal tribunal shall be
supplied with information from the records to the extent
necessary for the proper presentation of his claim.

(4) Any employee or member of the department who
violates any provision of this section shall be fined not
less than $20 or more than $200 or impriscned for not longer
than 90 days or both."

Section 8. section 39-51-1101, MCA, is amended to read:

"39-51-1101. Commencement and termination of coverage

under chapter. (1) Any employing unit which is or becomes an
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employer subject to this chapter within any calendar year
shall be subject to this chapter during the whole of such
calendar year, except that this subsection shall not apply
to an employing unit electing coverage as provided for in
39-51-1102,

(2) Except as otherwise provided in 39-51-1102, an
employing unit shall cease to be an employer subject to this
chapter only as of January 1 of any calendar year only if it
files with the department prior to the last day of February
of such year a written application for termination of
coverage and the department finds that the total wages
payable for employment by said employer in the preceding
calendar year did not egqual or exceed $¥7880 the amount of

wages reguired under 39-51-202 tc be considered an employer

subject to this chapter. For the purpose of this subsection,

the two or more employing units mentioned in subsection-+2¥
or—t3}-of 39-51-202(4) or (5) shall be treated as a single
employing unit.”
Section 9. Section 13-51-1104, MCA, is amended to read:
"39-51-1104. Duty and 1liiability of contractor and
subcontractor, respectively, in regard to eontributicns

taxes, penalties, and interest owed by subcontractor. (1)

Any contractor who 1is or becomes an employer under the
provisions of this chapter who contracts with any

subcontractor who also is or becomes an employer under the
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provisions of this chapter shall withhold sufficient money
on the c¢ontract to guarantee that all contributisns taxes,
penalties, and interest are paid wupon completion of the
contract.

{2) It shall be the duty of any subcontractor who is or
becomes an employer under the provisions of this chapter to
furnish the contractor with a certification 1issued by the
department, prior to final payment for the particular job,
stating that said subcontractor is current and in full
compliance with the provisions of this chapter.

(3) Failure tc comply with the provisions of this
section shall render the contractor directly liable for all
coneributtens taxes, penalties, and interest due from the
subcontractor on the particular job, and the administrator
has all of the remedies of collection against the contractor
under the provisions of this chapter as though the services
in guestion were performed directly for the contractor."

Section 10. Section 39-51-1105, MCA, is amended to
read:

"39-51-1105. Liability of corparate officers for

contrrbutions taxes, penalties, and interest owed by

corporation. When a corporation subject to Montana corporate
law has failed to file the annual corporation report with
the Montana secretary of state as reguired by law the

department shall hold the president, vice-president,
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secretary, and treasurer jointly and severally liable for

any contributions taxes, penalties, and interest due for the

period in which the corporation is delinquent in filing the
annual corporation report. It the required annual
corporation report is made and filed after the time
specified, such officers may not, on account of prior
failure to make report, be held liable for the eontributions

taxes, PENALTIES, AND INTEREST thereafter accruing.”

Section 11. Section 39-51-1116, MCA, is amended to
read:

"39-51-1110. Refunds to employers. {1} If not later
than 1 years after the date on which any contributions taxes
or interest therecn became due or not later than 1 year from
the date on which payment was made, whichever is later, an
empioyer who has paid such eentributiens taxes or interest
thereon shall make application for an adjustment therecof in
connection with subsequent eentribukiem tax payments or for

a refund thereof because such adjustment cannat be made and

the department shall determine that such contributtons taxes

or linterest or any portion thereof was erroneously
collected, the department shall allow such employer to make
an adjustment thereof, without interest, in connection with
subsequent contributien tax payments by him or, if such
adjustment cannot be made, the department shall cefund said

amount, without interest, from the fund. For like cause and
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within the same period, adjustment or refund may be so made
on the department's own initiative.

{2) If the department shall determine that an employer
has paid econtributiens taxes to this state under this
chapter when such contributions taxes should have been paid
to another state under a similar act of such other state,
transfer of such contribmeions taxes to such other state
shall be made upon discovery or, upon proof of payment that
such other state has been fully paid, then refund to Such
employer shall be made at any time upon application without
limitation of time.

(3) In the event that this chapter is not certified by
the secretary of labor under section 1603 of the Internal
Revenue Code, as amerded, 1939, for any year, then and in
that event refunds shall be made of all contributions taxes
reguired under this chapter from employers for that year."

Section 12. section 39-51-1301, MCA is amended to read:

"39-51-1301. (Effective July 1, 1991) Penalty and
interest on past-due ecenteibutions taxes, (1)} €oneributions
Taxes unpaid on the date on which they are due and payable,
as provided by subsections (1) and (2) of 39-51-1103 and
39-51-1125, that are paid by the end of the month following
the due date shall be subject to a penalty assessment of $10
or 10% of the contribuetan tax due, whichever is greater. IF

the contributions taxes are not paid by the end of the manth

-28- HB 726



10
11
12
13
14
15
16
17
1B
19
20
21

22

23

24

25

HB 0726/03

following the due date, the employer shall be subject to a
penalty assessment of $15 or 15% of the contributiens taxes
due, whichever is greater. All past-due contributions taxes
shall bear interest at the rate of 18% a year, to be
prorated on a daily basis.

(2) A penalty of 540 shall be assessed whenever, as the
result of a willful refusal of an employer to furnish wage
information or pay ceontributiens taxes on time, the
department issues a subpoena to obtain wage information or
makes a summary or Jjeopardy assessment pursuant to
39-51-1302.

(3) Interest and penalties collected pursuant to this
section shall be paid into the unemployment insurance trust
fund.

(4) When failure to pay eestributiens taxes on time was
not caused by willful intent of the employer, the department
may abate the penalty and interest.

(5) All money accruing toc the unemployment insurance
trust fund from interest and penalties collected on past-due
contributiens taxes must be used solely for the payment of

unemployment insurance benefits and may not be used for any

other purpose.”

Section 13.. section 39-51-1302, MCA, is amended to

read:

*39-51-1302. Summary of jeopardy assessment of unpaid
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eontributions taxes. (1) If any employer fails to file a
report or return as required under this chapter or the
regulations of the department adopted thereunder within the

time specified or if the employer's reccrds are inaccurate

or are incomplete when an  employer has already filed a

quarterly wage report for the period in question, the

department may make a summary or jeopardy assessment of the
amount due by making up such report and determining the
amount of contributions taxes due and owing to the fund upon
the basis of such information as the department may be able
to obtain, and thereupon the same shall be collected the
same as other reports and econtributtons taxes due, with
penalty and interest as provided in this chapter.

(2) Upon making such summary or Jjeopardy assessment,
the department shall immediately notify the employer in
writing by perscnal service or by certified oar--regiatered
mail in the usual course at the last known principal place
of business operated by the employer. Such assessment shall
be final unless the employer shall protest such assessment
in writing within 15 days after service of the notice or,
within the same period of time, the employer shall file a
correct, signed, and sworn report and statement as provided
by the chapter and the regulations of the department.

(3) Upon written protest being filed as above set

forth, a day certain for the hearing thereof shall be [Fixed
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by the department and notice therecf mailed to the employer.
At such hearing, the facts ascertained by the department
shall be conclusive and the department may upon the basis of
such facts ascertained assess the amount due, wmodify, set
aside, or revise the prior assessment and reguire the
employer to pay the amount due with penalty and interest as
provided for in this chapter. A copy of the decision of the
department and the assessment of the amount due shall be
mailed to the employer at his last known principal place of
business and thereupon become final."

Section 14. section 39-51-1303, MCA, is amended to

read:

"39-51-1303. Collection of unpaid contributiens tLaxes

by civil action. (1) If, after due notice, any employer

defaults in any payment of contributions taxes, penalties,

aor interest thereon, the department may at 1its discretion
initiate a «c¢ivil action in the name of the Montana
department of labor and industry to collect the amcunt due,
and the employer adjudged in default shall pay the costs of

such action.

{2) An action for the collection of contributiens taxes

due must he brought within 5 years after the due date of
such contributions taxes or it is barred.
{3} The department may pursue its remedy under either

this section or 39-51-1304, or both."

-31- HB 726

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0726/03

Section 15. sSection 39-51-1384, MCA, is amended to
read:

"39-51-1304. Lien for payment of unpaid eontributions
and-assessments taxes — levy and execution, {1) Unpaid
conteibutions--and--assesaments--under—~39-51-464¢49 ta;es.
including penalties and interest assessed thereon, have the
effect of a judgment against the employer, arising at the
time such payments are due. The department may issue a
certificate setting forth the amount of payments due and
directing the «clerk of the district court of any county of
the state Lo enrer the certificate as a judgment in the
docket pursuant Lto 25-9-301. From the time the judgment is
docketed, it becomes a lien upon all real and personal
property of the employer. From——the-time-the-judgment-t3
fited-with-the-secretary-of-state-or-a-registrar-of-persenat
property-spectrficatiy-deseribing-the-personal--propertyr-——tt
becomea-a-iten-upen-peraonat-prepesty-of-the-empioyer: After
the due process requirements of 39-51-1109 and 39-51-2403
have been satisfied, the department may enforce the judgment
pursuant to Title 25, chapter 13, except that the department
may enforce the judgment at any time within 10 years of the
creation of the lien.

{2) The lien provided £for in subsection (1) 13 not
valid against any third party owning an interest in real or

perscnal property against which the judgment is enforced if:
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(a) the third party's interest is recorded prior to the
entrance of the certificate as a judgment: and

(b} the third party receives from the most recent
grantor cof the interest a signed affidavit stating that all
contributions;--assessments taxes, penalties, and interest
due from the grantor have been paid.

{3) A grantor who signs and delivers an affidavit 1is
subject to the penalties imposed by 39-51-3204 1f any part
of it is untrue. Notwithstanding the provisions of
39-51-3204, the department may proceed against the employer
under this secticn or 319-51-1303, cr beth, to collect the
delingquent eontribotronsy-assessmenes taxes, penalties, and
interest.

{4) The lien provided for in subsection {l1) must be

released upon payment in full of the wunpaid taxes,

penalties, and accumulated interest. The department may

release or may partially release the 1lien upon partial

payment or whenever the department determines that the

release or partial release of the lien will Ffacilitate the

collection of unpaid taxes, penalties, or interest. The

department may release the ljen if it determines that the

lien is unenforceable.

Section 16. section 39-51-1305, is amended to read:
®"39-51-1305%. Pricrity of payment of contribntrona taxes

due under legal dissolutions or distributions. In the event
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of any distribution of an employer's assets pursuant Lo an
order of any court under the laws of this state, including
any receivership, assignment for benefit of creditors,
adjudicated insolvency, composition, or similar proceeding,
contributions taxes then or thereafter due shall be paid in
full prior to all other claims, except taxes and claims for
waqges of not mere than $250 to each claimant earned within 6
months of the commencement of the proceeding.”

Section 17. section 39-51-1306, MCA, is amended to
rzad:

"39-51-1306. Reciprocity with other states for
coliection of unpaid eentribueieons taxes. (1) The courts of
this state shall recognize and enforce liabilities for

unemployment . esntributiens taxes and any other special

assessments imposed by other states which extend a like
comity to thls state.

(2) The department 1s hereby empowered to sue in the
courts of any other jurisdiction which extends such comity

to collect unemployment coneriburiens taxes, penalties, and

interest due this state. The officials of other states which
by statute or ctherwise extend a like comity to this state
may sue in the courts of this state to collect for such

conkributtons taxes and  any other special assessments and

interest and penalties, i[ any, due such state. In any such

case the administrator may through his attorney or attorneys
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institute and conduct such suit for such other state.

(3) Venue of such proceedings shall be the same as for
actions to collect delinguent contribueions taxes,
penalties, and interest due under this chapter.

{4) A certificate by the secretary of any such state
under the great seal of such state attesting the authority

.

of such official or officials to collect unemployment

insurance econtribotiona taxes and other special assessments,

penalties, and interest shall be conclusive evidence of such
authority.”

Section 18. Section 39-51-2110, MCA, is amended to
read:

"39-51-2110. Payment of benefits to aliens. {1)
Bffective-—January--1;--1378;-benafitts Benefits shall not be
patd payable on the basis of services performed by an alien
unless seech the alien is an individual who has-been was

lawfully admitted for permanent residence at the time the

services were performed, was lawfully present for the

purposes of performing the services, or otherwise-is was

permanently residing in the United States under color of

laws at the time the services were performed, including an

alien who rs was lawfully present in the United States as a
result of the application of the provisions of section
2D03(a)(7) or section 212{(d){5) of the Immigracion and

Nationality Act.
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{2) Any data or information required of individuais
applying for benefits to determine whether benefits are not
payable to them because of their alien status shall be
uniformly required from all applicants for benefits.

{3) In the case of an individual whose application for
benefits would otherwise be approved, no determination that
benefits toc such individual are not payable because of his
alien status shall be made except upon a preponderance of
the evidence."

Section-19+---Section—-39-5:-2509; -MECA;-—ta~-—amended--ta
read:

“432-531-2589+-~feekiv-——extended--benafit--amennts {i} Fhe
wrekty-extended-benefit-amoune-payabie-to-an-inditviduai--for
a-week-of-totai-unempioyment-—in-his-eltgibtitty-period-shatt
pe~—an—-—amount-equat-to-the-weekiy-benefit-amonnty-except-nas

previded-in-subhsectton-t23

t2}--Por-any-week--during--a--period--in--which--federai

payments-—-to--—this---state---under---section--284--o0f-—the

FPedarat-State-Extended-Hnempioyment-Compensastion—Act-of-19378

are-reducred-under-ean-osrder-tssued-under-seeeion-252--cf--the

Balanced--Budgqet--and-Emergency-Beficit-Eontroi-Act-cf-1985;

the-veekiy-extended-benefit-ameunt-payabie-ro-an-—individuat

for—-a--week-of-totai-unemptoyment-in-his-eitqibitity-period

must-be-redueced-by-a-percentage-equivaient-te-t+the-percentage

of-the-reduction-in-the-federat-payment:-The-redoced--weekly
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extended--benafit--amounty-if-net-a-fulti-doiiar-amenntr-muse

be-rounded-to-the-nearest-lower-fuil-doiiar-ameounky payable

te-him-during-his-appticable-bhenefit-year:t
Seetion-28:—-Section--39-5:-258;--MEA;--ts--amended-~to
readr
139-51-2510---Fotat--extended--benefrt-—amount---Fhe {1}

Except-as—provided-in-subsection--{2Z}7-—the totat--extended

benefibt—-amount-—payabie-—to-—any--etigible——individuai-with
respect-to-his-appticahle-benefit-year-shati-be-the-teast-of
the-falicwing-amountss
tiyta}--50%-cf-the--tortai-~amount--of-~regquiar--benefies
which--were—-payabte--to--him--under--this-—-ehaptear——in--hisy
appticabte-benefit-years
t23¢by--13--times--his--weekly--benefit-amount-which-was
pcyuble!tc-him—andef-~th§s——chupter——Eor——a—-neek——of——totai
unempieyment-in-the-appiicabie-benefit—yoar:

t2¥--Burtngq-any-frscat-year-in-which-federai-payments-teo

this-—state—-under—section-294-of-the-Federat-State-Extended

Hnempioyment-Sompensation—Act-of-1378-are-raduced--under--an

order--issued--under--section-252-af-the-Baianced-Budget-and

Emergency-Defictt-Eontrot-Act-of-1985;-—the—-totat——extended

benefrt-—ameunt-payable-to-an-individuai-with-reapece-to-his

appiteabie—penefit-year-must-be-redoced-by-an-—smount--equeat

to-—the--aggregate-af-the-~reducrions-under—39-51-2569-in-the

weekly—amounes-paid-co-the-individuaio®

-37- HB 726

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0726/03

Section 19. Section 39-51-2602, MCA, is amended to
read:
"13.5]1-2602. Approved trade-readjustment training under

federal programs. {1) Notwithstanding any other provisions

of this chapter, no otherwise eligible individual may be
denied benefits for any week:

{a) because he-is of participation in training approved

under Section 236(a){l) of the federal Trade Act of 18747 or

under Titie III of the federal Job Training Partnership Act;

{b) +n-which—-he-is because of participation in sueh

approved training described in subsection (l})(a) by reason

of leaving work to enter sueh the training if the work left
is not suitable employment; or

(¢} because of the application tec any such week in
training of provisions in this chapter or any federal
unemployment insurance law administered by this agency.,
relating to availability feor work, active search for work,
or refusal to accept work.

(2) For purposes of this section, "suitable employment”
means wotrk of a substantially egual or higher skill level
than the individual’'s past adversely affected employment, as
defined for purposes of the federal Trade Act of 1974 and

the federal Job Training Partnership Act, and for which the

wages are not less than 80% o¢f the individual's average

weekly wage as determined for the purposes of the federal
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Trade Act of 1974 and the federal Job Training Partnership

Act."

Section 20, section 39-51-1121, MCA, is amended to
read:

"39-51-1121. Definitions. As used in this part and part
12, the feollowing definitions apply:

(1) "Computation date® means the reporting period
ending September 30 preceding the calendar year for which a
covered employer's contribution rate is effective.

{2) "Cutoff date” means Becember-3t Nevember-36 OCTOBER

31 immediately following the computation date. The
department may extend the cutoff date in meritorious cases.
(3) "Deficit employer” means an employer who is subject
under this chapter and who has established a record of
accumulated benefits charged to the employer's account in
grcess of the employer's accumulated contributions paid as
of the cutoff date,
t4)--CBeparementi--means—-the--department--of--tabor-and
industrys
t5¥({4) "Eligible employer" means an employer who has
been subject under this chapter for the 3 fiscal years
immediately preceding the computation date and who has:
tay——fited-ati-contribution-reports——prescribed-—by--the
departments

fbf——paid--uii—-eontriﬁueiens-—and—ai}-assessments-under
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39-5i-404t4j-and-penatties-and-interest—thereons

ter(a) established a record of accumulated
contributions in excess of benefits charged to the
employer's account; and

+d+{b) paid wages in at least 1 of the 8 calendar
quarters preceding the computation date.

£6%(5) "Fiscal year"” means the four consecutive
calendar quarters ending on September 30.

t#?+{6} "Governmental entities" means the state or any
pelitical subdivision of the state or an instrumentality of
the state or a political subdivision, including any

employing unit funded directly by tax levies.

{7) "New employer” means an employer who:

{(a) has not been subject to the provisions of this

chapter for the 3 fiscal years immediately preceding the

computation date; and

(b) has established a record of accumulated

contributions in excess of benefits charged to the

employer's account.

(8) "Taxable wage base" means the amount of wages
subject to contributions and Lo assessments under
319-51-404(4) for each calendar year. Payment of
contributions and of assessments under 39-51-404(4) may

apply only to wages paid up to and including the amount

specified in 39-51-1108.
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{93--"Enrated-empleyeri-means-an-empioyer-who-+s-subject
undec-this-chapter-and-who-does-not-meet-ati-the-cricerin-of
an-eligibie-or-a-deficir-empioyers"

Section 21. section 139-51-1125, MCA, is amended to
read:

"39-51-1125%. Computation of payments in lieu of
contributions., (1) After June 30, 1987, gualified emplovers
electing to make payments in lieu of contributions shali pay
into the fund an amount equivalent to the full amount of
reqular benefits plus the state's share of extended benefits
paid to individuals based on wages paid by the employing
unit, After December 31, 1978, governmental entities shall
pay the Efull amount of extended benefits.

[2) If benefits paid an individual are based on wages
paid by both the employer and one or more other employers,
the amount payable by any one employer to the fund bears the
same ratio to total benefits paid to the individual as the
base period wages paid to the individual by such employer
bhear to the total amount of base period wages paid to the
individual by all the individual's base period employers.

{3) If the base period wages of an individual include
wages from mare thaﬁ one such employer, the amount to be
paid into the fund with respect to the benefits paid to the
individual shall *he prorated among the liable employers in

proportion to the wages paid to the individual by each such
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employer during the base period.

(4) The amount of payment required from employers shall
be ascertained by the department monthly and becomes due and
payable by the employer quarterly as directed in Ehis
chapter. Penalty and tinterest for delingquency shall be
assessed such employers as specified in 39-51-1301.

(5) A payment may not be required under this section

with respect to benefits paid to an individual if the

qualified employer continues to provide employment to the

individual with no reduction in hours or wages."

Section 22, section 39-51-1212, MCA, is amended to
read:

"131%-51-1212, Experience rating for goveramental
entities., (1) Governmental entities newly covered under this
chapter after December 31, 1974, shall make paymenis Eor the
period prior to July l, 1977, egual to 0.4% of total wages
paid employees for serwvices in employment during the
calendar quarter and for the period after July 1, 1977,
shall make payments at the median rate.

(2) The rates of governmental entities who have
accumulated experience rating credits shall be adjusted
annually as follows with each governmental entity assigned a
rate based upon:

ta) its benefit cost experience, to be arrived at by

dividing the total sum of benefits charged to the employer's
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account for all past pericds which are completed
transactions by December 31 by total wages from date of
subjectivity of the employing unit through December 31; and

{b} the benefit cost for all past years of governmental
entities electing to pay contributions compared with total
payrolls reported for all past years by these governmental
entities used as a median, with the rates so fixed using the
median that the rates will, when applied to the total annual
payroll for subject governmental entities, yield total paid
contributions equaling approximately the total benefit
costs.

{3} New governmental entities electing to pay
contributions shall be assigned the median rate for the year
in which they become subject.

(4) At no time may the minimum rate be less than 0.1%
or the maximum rate be greater than 1.5%. The rates are to
be graduated at one-tenth lntervals.

(5) In the event benefit charges exceed contributions
paid in the last 2 completed fiscal vyears, governmental
entities' rates will be adjusted by increasing all rates to
the next higher schedule.

(6) The computed rate is effective July 1 of each year.

{7) Governmental entities must be charged for their
share of the total benefits paid to a claimant if the

governmental entity contributed wages during the claimant's
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base period. The benefit <¢harged must be based on the
percentage of wages paid by the governmental entity as
compared to the total wages paid by all employers in the
claimant's base period.

(B) A payment may not be required under this section

with respect to benefits paid to an _individual if the

gevernmental employer continues to provide empioyment to the

individual with no reduction in hours or wages."

Section 23. section 39-51-1213, MCA, is amended to
read:

"39-51~1213. Classification of employers for experience
rating purposes. (1) The department shall for each calendar
year classify employers in accordance with their actual
experience in the payment of contributions and with respect
to benefits charged against their accounts, with
contribution rates reflecting benefit experience. Each
employer's rate for a calendar year shall be determined on
the basis of the employer's record as of October 1 of the
preceding calendar year.

{2) In making the classification, each eligible and
deficit employer’'s contribution rate is determined in the
manner set forth below: .

(a) Each employer is given an "experience factor" which
is contributions paid since October 1, 1981, minus benefits

charged on each employer's account since Octcber 1, 1981,
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divided by the employer's average annual taxable payroll
rounded tc the next lower dollar amount for the 3 fiscal
years immediately preceding the computation date. The
computation of the ‘“experience factor" shall be to six
decimal places.

{b} Schedules shall be prepared listing all eligible
and deficit employers 1in inverse numerical order of their
experience factors. There shall be listed on such schedules
for each employer in additieon to the experience factor:

{i) the amount of the employer's taxable payroll for
the fiscal year ending on the computation date; and

(ii) the cumulative total consisting of the sum of the
employer's taxable payroll for the fiscal year ending on the
computation date and the corresponding taxable payrolls for
all other employers preceding that employer on the
schedules.

{3) The cumulative taxable payroll amounts listed on
the schedules provided for in 39-51-1218 shall be segregated
into groups that will yield approximately the average tax
rate according to the tax schedule assigned for that
particular taxable year. Each group shall be identified by
the rate class number listed in the table which represents
the percentage limits of each group. Each employer on the
schedules is assigned that contribution rate cpposite that

employer's rate class for the tax schedule in effect for the
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taxable year.

(4) (a) If the grouping of rate classes requires the
inclusion of exactly one-half of an employer's taxable
payroll, the employer is assigned the lower of the two rates
designated for the two classes in which the halves of that
employer's taxable payroll are so required.

(b) If the group of rate classes requires the inclusion
of a portion other than exactly one-half of an employer's
taxable payrolil, the employer is assigned the rate
designated for the class in which the greater part of that
employer's taxable payroll is so required.

{c) If one or more employers on the schedules have
experience factors identical to that of the 1last employer
included 1in a particular rate class, all such employers are
included in and assigned the contribution rate specified for
such class, notwithstanding the provisions of 39-51-1214.

{(5) 1F the raxable payroll amount or the experience
factor or both such taxable payrcll amount and experience
factor of any eligible or deficit employer 1listed on the
schedules is changed, the employer 1is placed 1ir that
position on the schedules which the employer wculd have
occupied had that employer's taxable payroll amount or
experience factor as changed been used in determining thar
employer's position in the first instance, but such change

does not affect the position or rate classification of any
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other employer listed on the schedules and does not affect
the rate determination for previous years.

(6) DBeficit--empioyers An employer who have has not
filed all required payroil reports or paid all ecentriburions

taxes, penalties, and interest due by the cutoff date must

be assigned the maximum contribution rate in effect for the

taxable year for his classification as an eligible, deficit,

or new employer.”

Section 24. section 39-51-1214, MCA, 1s amended to
read:

"39-51-1214. Benefit payments chargeable to employer
experience rating accounts. (1) Except for cost
reimbursement, benefits paid shall be charged to the account
of each of the claimant's base period employers. The benefit
charged must be based on the percentage of wages paid by the
employer as compared to the total wages paid by all
employers in the claimant's base period.

(2) WMo charge shall be made to the account of such
covered employer with respect to benefits paid under the
following situations:

{a) if paid to a worker who terminated his services
voluntarily without good cause attributable to such covered
employer or who had been discharged for misconduct in
connection with such services;

(b) if paid in accordance with the extended benefit
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program triggered by either national or state indicators; or
{c) if the base period employer continues to provide
employment with no reduction in hours or wagesst; Or

(d) if benefits are paid to claimants who are in

training approved under 39-51-2307."

Section 25. section 39-51-1217, MCA, is amended to
read:

=39-51-1217. Schedule of rates assigned based on trust
fund reserve. {1) The rate schedule for each calendar year
is assigned based upon the ratio of the trust fund balance

as of December-3i November-36 OCTOBER 11 prior to the rate

year to total wages in covered employment for the 12-month
period ending June 30 prior to the computation date.

{2) The ratio at the top of each tax schedule in the
tax table shown in 39-51-1218 represents the minimum fund
level required far a specific tax schedule to be in effect.

{3) Employer rates are assigned in accord with the
rates provided in each schedule for eligibley--unratedy and
deficit employers, based upon their experience as defined in
this section.

(4) For the calendar year 1990 and each year
thereafter, any employer «classified as unrated a new
employer must be assigned a rate equal to the average rate
of contributions paid by employers in the same major

industrial classification for the calendar year preceding
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the 60mputa£ion date, plus an adjustment for the difference
between the average tax rate assigned for the previous
calendar year and the average rate in effect for the current
calendar vyear. At no time may anr-unrated a new employer be
assigned a rate lower than 1%. The computation of the
average rate cof contributions in a major industrial
classification must exclude those employer accounts that are
not eligible for the computation of an experience rating
solely by reason of insufficient experience. The department
shall develop the major industrial classifications for the
state and shall annually determine the contzibution rate for
each classification,*™

Section 26. Seccion 39-51-1218, MCA, is amended to
read:

"39-51-1218. Rate schedules.

SCHEDULES QF CONTRIBUTION RATES -~ Part T
Sched. Sched., Sched. Sched.
I II ITI v

Minimum Ratio of

Fund to Total Wages {.0260) (.0245) (.0225) (.0200)
Average Tax Rate 1.4 1.6 1.8 2.0
Rate Class Contributicn Rates For Eligible Employers
1 0.0% 0.1% 0.3% 0.5%
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€ontribution-Rates-For-Unrated-Empioyers

2:6%

Contribution Rates For Deficit Employers
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SCHEDULES OF CONTRIBUTION RATES -- Part Il
Sched, Sched. Sched. Sched. Sched. Sched.
v VI VII VIIT IX X
{.0170) (.0L3%) (.00%5) (.0075) (.0050) (..... )
2.2 2.4 2.6 2.8 3.0 3.2

Contribution Rates For Eligible Employers
0.7% 0.9% 1.1% 1.3% 1.5% 1.7%
0.9 1.1 1.3 1.5 1.7 1.5
1.1 1.3 1.5 1.7 1.9 2.1
1.3 i.5 1.7 1.9 2.1 2.3
1.5 1.7 1.8 2.1 2.3 2.5
L.7 1.9 2.1 2.3 2.5 2.7
1.9 2.1 2.3 2.5 2.7 2.9
2.1 2.3 2.5 2.7 2.9 3.1
2.3 2.5 2.7 2.9 3.1 3.3
2.3 2.7 2.3 3.1 3.3 3.5
Eoneriborton-Rates-Por-Unerated-Empioyers
2:0% I78% I 2% ERZ Y I-6d 3-8%
Contribution Rates For Deficit Employe&s
4.0% 4.2% 4,4% 4.6% 4.8% 5.0%
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4.2 4.4 4.6 4.8 5.0 5.2
4.4 4.6 4.8 5.0 5.2 5.4
4.6 4.8 5.0 5.2 5.4 5.6
4.8 5.0 5.2 5.4 5.6 5.8
5.0 5.2 5.4 5.6 5.8 6.0 '
5.2 5.4 5.6 5.8 6.0 6.2
5.4 5.6 5.8 6.0 6.2 6.4
5.6 5.8 5.0 6.2 6.4 6.4
6.4 6.4 6.4 6.4 6.4 6.4"

Section 27. section 39-51-3201, MCA, is amended to
read:

"39-51-3201. Making false statement or representation
or failing to disclose material Fact in order to c¢btain or
increase benefits -- administrative penalty and remedy. (1)
A person whG makes a false statement or representation
knowing it to be false or knowingly fails to disclose a
material fact in order to obtain or increase any benefit or
other payment under this chapter or under an employment
security law of any other state or territory or the federal
government, either for himself or for any other person, is:

ti¥(a) disqualified for benefits thereafter for a
period of not more than 52 weeks, beginning with the First
compensable week following the date of such determination by
the department, the length of time of the disgualification

as herein described to be determined by the department 1in
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accordance with the severity of each case; and

t2¢(b)} required to repay to the department, either
directly or as authorized by the department, by offset of
future benefits to which he may be entitled, or by a
combination of both such methods, a sum equal to the amount
wrongfully received by him, plus interest-mt-che-rare-cf-18%
a--year--computed--from--the--time--the—-faise--stncement-or
representation-or-the-fatture-to-disriose--a--materiat--face
occurredr-—excepe-—thar——future--benefits-may-nec-be-vaed-to

sffspt-the—interest-due: THE DEPARTMENT MAY ASSESS a penalty

eguivatent-to~33% NOT TO EXCEED 100% of the fraudulently

obtained benefits, except that future benefits may not be

used to offset the penalty due, However, he is not required

to repay any amount wrongfully obtained more than 5 years
prior to the date of the department's determination that he
made false statements, will€ful nondisclosure, or

misrepresentation.

{2) All money accruing from the penalty under

subsection {(l}{b} must be deposited in the federal special

revenue account. Money deposited in that account may be

appropriated to the department to be used to detect and

collect unpaid taxes and overpayments of benefits ko  the

extent that federal grant revenues are inadequate for these

purposes. Money in the account not appropriated for these

purposes must be transferred by the department to the
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unemployment insurance trust fund at the end of each fiscal

year.

Section 28. Secrion 39-31-3202, MCA, 1is amended to
read:

"39-51-3202. Making false statement or representation
or fFailing to disclose material fact in order to obtain or
increase benefits -- criminal penalty. (1) A person who, in
order to obtain or increase for personal gain or for any
other persan benefits under this chapter or under an
employment security law of any other state or territory or
the federal government, knowingly makes a false statement or
representation or knowingly fails to disclese a material
fact 1s guilty of a crime under 45-7-203, and the department
may cause criminal proceedings to be initiated against the
persan.

{2y A person will be reguired to repay to the
department an amount as determined by 39-51-320t¢2%{1)(b]).

(3) For purposes of this secticn, restitution awarded
under this sectlion must include a sum equal to the amount
wrongtully received, plus 8% ~-interest--a--yeary; THE

DEPARTMENT MAY ASSESS a penalty equivaieat--£e--33% NOT TO

EXCEED 1004 of the amount wrongfully received.

notwithscanding--the--provisiona—-of--25-3-285+ All money

accrying  from the penalty must be deposited in the federal

special revenue account. Money deposited in that account may
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be appropriated to the department to be used to detect and

collect unpaid taxes and overpayments of benefits to the

extent that federal grant revenues are inadequate for these

purposes., Money in the account not appreopriated for these

purposes must be transferred by the department to the

anemployment insurance trust fund at the end of each fiscal

year."

Section 29. section 39-51-2107, MCA, is amended to
read:

®39-51-2107. Services for remuneration to be performed
during benefit year as condition for receiving benefits in
second benefit yesar -- amount required. An individual who
received benefits during a benefit year must perform
services for remuneration after-the-begianing-of--that--year

following the initial separation from employment in the

previous benefit year as a condition for receiving benefits

in a second benefit year. Fhe--servrce-may-be-in-either

coversd--ar--nencovered---emproyment The service mMUSt

constitute employment as defined in 39-51-203 and 39-51-204.

However, the individual must have earned the lesser of
three-thirteenths of his high quarter of his second benefit
year or 6 times his weekly benefit amount of that same
year."

Section 30. sSection 39-51-2302, MCA, is amended to

tead:
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"39-51-2302. Disqualification for leaving work without
good cause. (1) An individual shall be disqualified for
benefits if he has left work without good cause attrihutable
to hiis employment.

{2) He may not be disgualified if the department Einds
that he lef:t his employment because of personal illness or
injury not associated with misconduct or-teft-his-empioaymens
upon the advice of a licensed and practicing physician and,
after recovering from his illness or injury when recovery is
certified by a licvensed and practicing physician, he
returned to his employer and offered his service and his
regular or comparable suitable work was not available, if so
found by the department, provided he is ctherwise eligible.

(3) Tc requalify for benefits, an individual must
perform services other than self-employment for which
remuneration is received equal to or in excess of six times
his weekly benefit amount subsequent to the week in which
the act causing the disqualification occurred unless he has
been in regular attendance at an educational institution
accredited by the state of Montana for at least 3
consecutive months from the date of his enrollment.™

Seerron-33---Section—-39-51-23037--MEA7——ia—-amended-—£ao
read:+

“39—5+—2383:——Bi:quaiification————for—"--diseharge or

suspension due--to--misconduet-——An--imdividuat--ashati--be
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drasquatifred-—-for--benefitn-—afeer——-being——-discharged or
suspended-
fty--for-miscenduct-connected-with~the-individuat+s-work
er---affecting---the-——individuatia---smpioyment--untsi—--the
individuai----haa----performed--—-servicesy--—-other----than
seif-empioyment;-for-which-reamuneration-is-received-equai-te
or-in-excess-of-ctght-times—the-indrviduatis-weekiy--benefit
amount--subsequent--to-the-weesk-in-which-the-act-cansrng-the
disquatification-oceurreds
t2y--for---gress-~--misconduce---connected----with--——the
tndividuatla-—-work--or-committed-on-the-employeris-premisesy
as-determined-by-the-departmentr-for-a-period-of-52-weehkaz"

NEW SECTION. Section 31. Repealer. Section 39-51-2308,
MCA, is repealed.

NEW SECTION. Section 32. severability. If a part of
[this act}! 1is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applicatiocns, the part
remains in effect in all valid applications that are
severable from the invalid applications.

NEW SECTION. Section 33. Effective date. {This act] is
effective July 1, 1991.

-End-
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