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IN THE HOUSE
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SCIEN&E AND TECHNOLOGY ALLIANCE TO MAKE LOANS OF UP TO $2
MILLION FROM THE IN-S5TATE INVESTMENT FUND TO PRIVATE VENTURE
CAPITAL COMPANIES FOR TINVESTMENT IN NEW OR EXPANDING
BUSINESS; PROVIDING CRITERIA FOR THE INVESTMENT LOANS;
PROVIDING TERMS FOR THE INVESTMENT LOANS; AMENDING SECTIONS
90-3-102, 90-3-501, 90-3-502, 9%0-3-503, 90-3-504, 90-3-522,

AND 90-3-523, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:
Section 1. Seccion 90-3-102, MCA, is amended to read:
"90-3-102., Definitions. As used in this chapter, the

following definitions apply:

{1) “"Act" means the Montana science and technology
Einancing act.

{2} "Board" means the Montana board of science and
technology development provided for in 2-15-1818.

(3) "Company" means a firm, partnership, corporation,
association, or any other entity authorized to conduct
business in Montana.

(4) "Convertible

debenture” means a debenture

convertible into stock wunder certain conditions by any
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individual or company. The debenture may not be converted by
the board.

{5) "Debenture" or "note" means a writing or

certificate issued as evidence of debt.

{6) "Department" means the department of commerce
created in 2-15-1801,

{7) "Expansion capital project"” means a science and
technology development project undertaken to enable a

company to expand its manufacturing and marketing activities
in order to move its products or services into new markets
or to expand existing markets.

{(8) T"Innovative techneology" means the involvement of a
product or process that embodies the use of implements.
machinery, equipment, chemical formulations, resources,
materials, methods, or other items in a manner that departs
from previous commercial developments, practices, or
applications.

{9) "Matching funds" means the funds received in cash
by the science and technology development project loan
recipient from nonstate-appropriated sources and committed
by the loan recipient to the project in an amcunt that is at
least equal tc the funds icaned to the reciplent by the
board for wuse in the science and technology development

praject.

{10) "Portfeolio compaay" means a startup or expansion

INTRODUCED BILL
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stage company that has received a seed capital project loan
from the board.

(11) "Private sector” means any entity or individual,
not principally a part of or associated with a governmental
unit, that is associated with or involved in commercial
activity.

(12) “Research and development project” means a science
and technology dewvelopment project cthat falls into the
category of research capability development, applied
technology research, or technology transfer and assistance.

(13) "Research and development grcoject leoan” means a
science and technology development project loan entered into
between the board and a lcan recipienc for a research and
development project.

(14) "Science and technology development project" means
either a seed capital project or research and development
project designed to discover, develop, transfer, utilize, or
commercialize existing or new, 1nncvative technology in
order to strengthen and enhance economic development in
Montana.

(15) "Science and technology development project locan
agreement” or "loan" means an agreement entered into between
the board and the loan recipient of a seed capltal project
_ocan or a research and development project .oan that:

(a) creates a debt relationship between the parties;
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(b) provides for a financial return to the board;

(¢) provides eccnomic development potential to the
state; and

(d) contains the applicable provisions and terms
required by this chapter.

(l16) "Seed capital project" means a startup capital
project or expansion capital project.

{17) "Seed capital project loan" means a science and
technolocgy development project loan entered into between the
board and a loan recipient for a seed capital project.

(18) "Startup capital prolect" means a science and
technology development project that assists a company in
initiating commercial operations.

(19) "State” means the state of Montana.

(20) "Venture capital company” means a partnership,

corperation, or other business entity engaged in raising

funds from investors and earning a financial return for

those investors by making eguity or quasi-eqguity investments

in new _or expanding business.

(21) "Warrant" means an instrument igsued by a
corporation that gives a holder other than the board the
right to purchase stock of a corporation either for a

limited time or perpetually."
Section 2. Section 90-3-501, MCA, is amended to read:

"90-3-501. Science and technology development project

—-4-
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-- priorities. (1) The board shall make a loan for a science
and technolegy development project if it determines that the
procject has potential to stimulate economic development in
this state and meets the loan criteria established in this
chapter.

{(2) The board shall give priority toc proiect propcsals
that it determines;

{a) incorporate innovative technologies and involvesy but
are not Llimited toy one or more of the following target
technoiggies:

ta¥(i) mineral technology;

th+(ii) agricultural technology:

te¥{i1ii) forestry technology:;

td¥(iv) energy technology:

te¥{v) materials sciences;

t+£¥{vi) information sciences;

+g¥(vii) biotechnology;

th¥{viii) microelectronics and computer sciences; or

t2y(ix) hazardous waste treatment and disposal; or

(b) represent the best _available opportunities for

private sector management of funds to be uged for

early~stage venture capital investments."

Section 3. Section 90-3-502, MCA, is amended to read:
"90~-3-502. General criteria underlying scieace and

technology development project loan program. The bcard may

_5_
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make a science and technology development project loan only

upon a favorable determination that the proposed project:
{l) 1is conslistent with the findings and purposas of

this chapter because it incocrporates innovative technology

or will invest in innovative technology:

({2) has prospects for collaboration between the pubklic
and private sectors of the state's economy;

(3) has prospects for achieving commercial success and
for creating new jobs in the state;

{4) nas pcrential for ccmmercial success related to the
specific product, or business development methodology, or

investment strategy proposed;

(5) can provide matching funds to the project as
required under 90-3-301; and

{6) has a management structure that allows ongoing
postdisbursement involvement by the beoard.®

Section 4. section 90-3-503, MCA, is amended to read:

"90-3-503. Seed capital project —— goals. (1) The board
may make a seed capital project loan in a company wupon a
determination by the board that the project meets the loan
criteria established in 90-3-502 and 90-3-504 and that the
project wmeets the goals established in subsection (2) and
involves investment in the development and commercialization
of ianovarive pracucts Or processes.,

(2) 7The goals in making a seed capital project 1loan

_6_
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are:

{a) to assist the development of innovative technology
in the state by providing a source of capital to the
tecnhnolcgy-based entrepreneurial sector in the state's
economy

{b) to provide financing and follegw-along management
support for entrepreneurial companies in the state that are
attempting to develcp products or processes based an
innovative technologies; and

(c) to provide a liaison between entrepreneurial
companies in the state and other investors in an effort to
enhance the pool of capital available to technology-based
companies in the state."

Section 5. Secrion 90-3-504, MCA, is amended to read:

"90-3-504. Specific criteria for seed capital project
loans. The becard may make a seed capital project leoan only
if it determines that the prcposed project complies with the
criteria and geals set forth in 90-3-502 and §0-3-503 and:

(1) the board further determines that:

t3¥¥{a) the project Jevelops or employs innovative
technology to produce a product or process that promises a
significant competitive advantage;

t2¥{b) the project provides an opportunity to preserve
the principai: <f the 1loan smount and earn a monetary return;

t3y(c} the prcject has potential to realize substantial

—-7-
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growth in sales and a sales revenue level that provides the
capacity to meet the board's payback requirements;

t43(d) the company is located or preparing to locate
within the state;

t5+(e) the project demonstrates a capacity to diversify
or add value to the state's basic industries;

¢6+(f) the company's management team possesses
sufficient business experience to enable the company to
reach its commercial potential;

+¥+(g) the company has a strong potential for creating
and retaining jobs and stimulating tax revenue growth in the
state;

t8}th) the company's product or process is targeted for
a sizeable commercial market:

t9%4(i) the company's product or process is of
sufficient guality to significantly impact the target
market; and

t:0¥(j) the company’s business plan is sufficiently
designed to complete financing, marketing, and production
objectives to accomplish the proposed commercialization; or

{(2) the company is a venture capital company that meets

the following criteria:

{a) the company has raised or is in the process of

raising its investment capital under the terms of a

prospectus or other offering document that gives the board

-8-
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assurance that the company:

{i) will invest at least 50% of its capitail in

businesses that generally comply with' the provisions of

subsections (l){a} threugh (13y(3);:

(ii) is in compliance with the United States securities

and exchange commission and Montana securities laws and

regulations applicable tc venture capital companies;

{iii) will use equity or guasi-equity investment

mechanisms for at least three-fourths of its investments and

Wwill not use conventional secured debt mechanisms for more

than cone-fourth of its investments; and

{iv) will otherwise conduct its investment strategy and

investment management practices in a manner that conforms to

standard venture capital industry practices;

(b) the company has a management team that will

dedicate the equivalent of at least one full-time manager to

the operation of the company; and

(c) _the company's management has expertise and

experience in finding, evaluating, investing in, and

managing businesses, with preference given to ccmpanies

managed by individuals who have experience and expertise in

Montana or the Rocky Mountain west.,"

Section 6. Section 90-3-522, MCA, is amended to read:
*90-3-522. Science and technology development project

loan agreement. (1) The board shall enter into a science and

—-9-
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technology development project loan agreement with a loan

recipient whase product, or process, or investment business

will be developed and commercialized as a result of a
science and technology development project loan.

{2) The loan agreement, at a minimum, must contain the
following provisions:

(a}) the project budget;

{(b) the financings or marketingy and production
milestones for the project that describe project tasks to be
achieved in each pnase of the project at designated times;

(c) the reporting regquirements, including but not
limited to:

(1) 4quarterly financial statements;

(i1) quarterly commercialization progress reports;

(iii) annual repcorts; and

(iv) reports on any significant project Ltransactions;

(d) the disbursement schedule for the lcan;

(e) the payback to the board;

(f) the vcauses for locan revecation, suspension, or
termination; and

{g) the intellectual property provisions, when
applicable."”

Section 7. section 30-3-523, MCA, is amended to read:

"90-3-523. Seed capital project loan agreement --—

specific requirements —— payback. (1)} ¥m Except as provided

~-20-



12

13

14

15

17

18

19

20

21

22

23

24

LC 1508/01

in subsection ({3), in addition to the loan agreement

provisions reguired in 90-3-522, a seed capital project
loan:

{a) must be structured as contracted debt that includes
but is not limited to the follewing terms:

ta¥(i) an interest rate set at the level that provides
a return to the beard, from paybacks by all of its portfolio
companies, in an amount at least equal to the principal
amount of the lcans and that provides for a market rate of
return when considering the overall benefit to the state
derived from the projects:

tb¥(ii) a provision in the note that may defer debt
service until maturity of the note, the term of which may
not exceed 8 years;

tc¥{iii) a loan amount that may not exceed $350,000 in
any one round of financing. Successive rcunds of financing
in which the board participates for any one company may hot
occur within a $-month pericd. The total amount that may be
loaned to any one company may not exceed $750,000.

td¥{iv) a provision that the note becomes due 1in full
upon dissclution or liguidaticon of the company.

t2y--tay-in--addrtion-—-re-the-proviatons-tn-98-3-522-and
sthaserian-{+1yr-a-seed-capteat-project—itoan-agrennens

{b) may provide for any of the following:

(1) a convertible debenture;
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(ii) a warrant held by the board; or

(iii) a warrant held by a third party for the benefit of
the board.

tb¥(2) Hewevez; the The board itself may not convert
the convertible debenture, exercise the warrant, or hold
stock acguired upon any conversion or exercise.

(3) A seed capital project lcan agreement with a

venture capital company must contain the following terms:

{a) a loan amount that may not be less than $1 mnmillion

or more than $2 million; and

(b)) pavback provisions:

(i) that are structured as contracted debt;

(ii) that allow debt to be repaid in portions of the

original lcan amount or as interest on the original 1can

amount in the same proporticon as any paybacks made to the

other investcors or lenders that make up the remaining

capitalization of the venture capital company, based upon

the original capital invested in or loaned to the venture

capital company by the other investors or lenders;

{iil} that are not more or less favorable than the

repayment and earnings provisions applicable to other

investors ar lenders that make up the remaining

capitalization of the venture capital company; and

{iv) _that are based on a term no greater than 12 years.”

NEW SECTION. Section 8 Effective date. [This act] is

_12-
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1 effective July 1, 1891.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HBO703, second reading.

PESCRIPTION OF PROPOSED LEGISIATION:

A bill to authorize the Montana Board of Science and Technology Development to make loans of $1 million from the In-State
Investment Fund to private venture capital companies for investment in new or expanding business; providing criteria for the
investment loans; providing terms for the investment loans and amending section 90-3-522 and 90-3-523, MCA; and providing an
immediate effective date.

ASSUMPTIONS:

1. Dollar-for-dollar matching funds are required for all seed capital loans to venture capital companies.

2. The Montana Science and Technology Alliance (MSTA) may reserve up to $2 million of its $7.5 million fund from the In-

State Investment Fund for seed capital project loans to venture capital companies with monetary return-on-investment as

a priority (as the MSTA currently conducts business).

MSTA will manage its portion of the In-State Investment Fund to receive an annual rate of return of at least 10 percent.

Administrative costs of the seed capital financing program will be paid from the general fund and appropriated through

the General Appropriations Act beginning on July 1, 1991.

5. MSTA has unencumbered approximately $6.3 million of the $7.5 million appropriated in 17-6-308(4) for seed capital
projects. MSTA's authority to lend the above funds does not extend beyond June 30, 19%4.

6. Current law is represented by the FY92-93 executive budget recommendation for the MSTA.

oW

FISCAI, IMPACT:
None
LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

The MSTA's loans to venture capital companies will serve to stimulate the creation of venture capital companies in Montana
and thereby increase the pool of investment capital available to early stage, technology-based companies in the state,

=

oy Pl f-Ef’-y, ) {~ < 7"%/ ; ‘I:-' - ‘7 {
ROD SUNDSTﬁ, BUDGET DIRECTOR DATE DOROTIY BRADLEY ., PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note tor UBOZU2Y, second reading HB 703
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APPROVED BY COMM. ON BUSINESS
AND ECONOMIC DEVELOPMENT

HOUSE BILL NO. 703
INTRODUCED BY BRADLEY, CRIPPEN, THOMAS, THAYER, TOWE, HARP,
D. BROWN, HALLIGAN, VAN VALKENBURG, WILLIAMS, ECK,

DRISCOLL, HARPER

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE MONTANA
SCIENCE AND TECHNOLOGY ALLIANCE TO MAKE LOANS OF OP--P6--82

NOT MORE THAN $§1 MILLION FROM THE IN-STATE INVESTMENT FUND

TO PRIVATE VENTURE CAPITAL COMPANIES FOR INVESTMENT IN NEW
OR EXPANDING BUSINESS; PROVIDING CRITERIA FOR THE INVESTMENT
LOANS: PROVIDING TERMS FOR THE INVESTMENT LOANS; AMENDING
SECTIONS 90-3-102, 96-3-5617;-96-3-5627;--99-3-5837--98-3-50847
90-3-522, AND 90-3-523, MCA; AND PROVIDING AN EFFECTIVE

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 90-3-102, MCA, is amended to read:
"90-3-102, pefiniticns. As used in this chapter, the

following definitions apply:

(1) "Act" means the Montana science and technology
financing act.
{2) “Board" means the Montana board of science and

technology development provided for in 2-15-1818.

(3) "Company" means a firm, partnership, corpora+tion,

association, or any other entity authorized to conduct

/[\\ { Montana tegisiative Councit
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business in Montana.

(4) "Convertible debenture"” means a debenture
convertible intoc stock under certain conditions by any
individual or company. The debenture may not be converted by
the board.

(5) *“"Debenture” or "note" means a writing or
certificate issued as evidence of debt.

(6) "Department" means the department of commerce
created in 2-15-1801,

(7) "Expansion capital project” means a science and
technology development project undertaken to enable a
company to expand its manufacturing and marketing activities
in order to move its products or services into new markets
or to expand existing markets.

(8) "Innovative technology" means the involvement of a
product or process that embodies the use of implements,
machinery, equipment, chemical formulations, resources,
materials, methods, or other items in a manner that departs
from previcus commercial developments, practices, or
applications,

(9) "Matching funds" means the funds received in cash
by the science and technology develeopment project loan
recipient from nonstate-appropriated sources and committed
by the loan recipient to the project in an amount that is at

least equal to the funds icaned to the recipient by the

-3- HEB 703
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board for use in the science and technology development
project.

{10) “Portfclio company" means a startup or expansion
stage company that has received a seed capital project loan
from tne board.

(ll) "Private sector" means any entity or individual,
not principally a part of or associated with a governmental
unit, that is associated with or involved in commercial
activity.

{12) “"Research and development project” means a science
and technology development project that falls inte the
category of research capability development, applled
technology research, or technology transfer and assistance.

(13) "Research and development project loan” means a
science and technology development project loan entered into
between the board and a loan recipient for a research and
develcopment project.

{14} "Science and technology development project" means
either a seed capital project or research and development
proiject designed to discover, develop, transfer, utilize, or
commercialize existing o©or new, innovative technology in
order to strengthen and enhance economic development in
Montana.

{15) "Science and technology develcpment project lcan

agreement” or "loan" means an agreement entered Iinto between

-3 HB 703
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the board and the loan recipient of a seed capital project
loan or a research and development project loan that;

{a) creates a debt relationship between the parties;

{b) provides for a financial return to the board;

(c) provides economic development potential to the
state; and

{d) contains the applicable provisions and terms
required by this chapter.

(16) "Seed capital project"” means a startup capital
project or expansion capital project.

(1?) "Seed capital project loan" means a science and
technology development project loan entered into between the
board and a loan recipient for a seed capital project.

(18) "Startup capital project" means a science and
technology development project that assists a company in
initiating commercial operations,

{19) "State” means the state of Montana.

(20) “Venture capital company" means a partnershnip,

corporation, or other business entity engaged in raising

funds from investors and earning a financial return for

those investors by making equity or quasi-eguity investments

in new or expanding business.

(21) "Warrant" means an instrument issued by a
corporation that gives a holder other than the board the

right to purchase stock of a corporation either for a

—-4- HB 703
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limited time or perpetually."
Section-2r—-—Seetiton-90-3-5617-MEA7-is-amended-to-reads
4g9p~3-58i-——Setenes-—and--technoteqy-deveiopment-prosect
---prioritiess-{i}-The-board-shaiti-make-a-ican-far-a-science
and-+eachnolagy-devatopment-project-if-it-determines-that-tche
prejece-has-potentisi-to-stimuiate-economic—-devetopment-—in
this--state--and-maets-the-tsan-crieeria-established-in-this
chapter<
{24--Fhe-baard-shati-give-priovrity-to-project--propoaais
that-it-determiness
taj-inecorporate-innovative-technoiocgtes-and-inveives;-but
are--pat--timited--eor-—one—-or-mere-of-the-foitiowing-target
technotogiess
tatfi)--minerai-technotogys
tbitity-agrieuiturat-technetegys
teititty-foresery-technotogys
tdtfivi-energy-technetogys
te}tv)i--materiats-sciences;
tértviy-information-screncess
tgtfriti-biotechnotogys
thiftviity-micreeiactronics-and-computer-screncess-or
tirftxt-Marzardous-waste-treatment-and-disposai;-or

thi--represenc--the--best--avaiiabie--opportunities—-feor

privace--sector-—management--of-—funds--to---pe--—-—used-——£2¢

earliy-stage-venture-caprtat-investmentss®
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Section-JI---Sesttan-99-3-582;-MEAj-is—amended-to-reads

#98-3-582:--6Generat---criteria-—underiying--science--and
technolegy-develeopment-project-ioan-pregramr-Fhe--board--may
make-—a-setence-and-technotogy—devetopment-project-ioan-anty
upon-a-faveorabie-determination-that-the-proposed-projeets

tiy--ta-constacent-with-ehe--£indings--and--purposes-—-of
this--chapter--because-it-incorperates-innovative-technotogy

or-witt-¢tnvest~tn-innovative-technoiogys

t2}-~has-prospects-for-cotiaboration-between-the-—pubize
and-private-sectors-of-the-statets-sconomy;

t3y-——has-—preospects—£for-achieving-commerciat—-snccesas—and
for—creating-new-jobs-in-the-atatesr

t4y--has-patentiat-for-commerciat-—snecess-retated-te—-the
speeific-producty er-busineas--deveispment--methodoiogyr--or

invesrment-straregy-proposed;

t5)-—can--pravide--matching--funds——-te--the--project——as
required-under~36-3-38i+~and
t6¥-—has——a--management--astructure-—-that--atiows-ongoing
postdisbursement-invoivemenet-by-the~board-4
Section-4rs--Section-96-3-583;-MEA;-is-amendad-co-reads
138-3-583-—-Seed-capitat-project----goaiss-ti}-The-boarad
may-make-a-sesd-capitai-preoject-isan-tn-—a--cempany--apon--a
determination--by--the-board-that-che-projece-mee=s-the-itaan
eriverta-eascabliished-in-96-3-582-and-90-3-504-and--that--the

project--—meets--the--gqoais-estabiished-in-surseccton-tZy-and
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invoives-investment—&n—the—deveiopment—aad-commerciaiizat+an
sf-innevative-producta-or-processsss
fif--?he—gca}s—in—makéngwa——seed——capitai——project"—icun
ares
fa#——:s*—a:sist-CHE—develcpment-oE—innovative—technciagy
in—ehe—stntc——by--pfovidinq--a——souree——oé~—cup&tai-vto——che
technaiogy—based———entrepreneuriai——sector—-in—-the——state*s
sconemy s
fb&——to—provfde—financéng—~and-~feiian-a}ang--management
auppert-—éor—entrepreneurini-ecmpunies-in-ehe—atate-that-are
ahtempting—-te——deveiep——products--or——pracesses——based——-en
innevative-technotogies;-and
te}-—to*——prcvide——-a——i%aisen——between*-entrepreneurial
companies—in*the—:tete-and-ather—invesbors-in—an——effcrt—-te
enhance——bhe——pooi——ef—capitai—avaiiabie—to—technoiogy-based
companies-in-the-scaresh
Section-ST--Sece&on—96-3—5947-MeA7~§s—amended—to—readf
“90-3-5947-—SpeeiEic-cribefia—for—seed——capitai——praject
ioanST——?he——beard—mny-make—a-seed-:apitai—peoject—}aan—oniy
if—ie-determénes-thut-the-pfeposed—ptojeet-compiies-with-the
criteria—and—goais—set-Eorth—in-Qe—a-Gea-nnd—99—3—593-andz
tii——ehevboard—further—deeermines—bhat:
ti}igi—~the——preje=t——deveiops—-ot——empicys---inﬂovative
te:hnaioqy--en—-prodnCEva—prodnct—or—prccess-that-p:omi:ea—a

signtéicaﬂt—cempetrtive—advantage7
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{2y{bj--the-preject-provides-an-opportunity-te--preserve
the-principat-sf-the—isan-ameunt-and-earn-a-monetasy-raturns;
t37tc)-—the-preject-has-petentint-to-reatize-substantial
growth--in-saies-and-a-sates-revenue-tevei-that-proevides-the
capactty-to-meet-the-beardis-paybmck-requirementas
t41tdy-~ehe-company-is-toeated-or--preparing--to—-iscate
within-the-states
tSyte}-—-the-project-demonstrates-a-capacity-ta-diveraify
or-add-vatue-to-the-statels-bastc-industriess
t6ytfy-—the-——-companyla-——management-—-team---possesses
seffictent-businass-experience-—to--enabie--tha-—company--re
reach-its-commereinl-patentiais
t71tg}--the--company-has-a-strong-potantiai-for-creating
and-retaining-jebs-and-stimntating-tax-revenue—growth-in-the
stater
t8¥thy--the-companyis-product-or-process-ra-targeted-for
a-sizeable-commercial-maskets
t3¥tt}--the-—companyls--preduct-—-ar——-proceas---ia——-of
suffietent--—quatity-~te——-significantiy--impact--the——target
market—and
t38}1{9y-the--company'as--business--pian--is--sufficientiy
designed-to-compiete-£financing;--marketingr--and--production
objectives-té-aceomplish-the-proposed-commerciatizationr~or

tZ2y--the-company—its-a-venture-capital-company—that-meets

the-fotiowing-erirarias

-8- HB 703
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tey-~the-—company--has——raised--or--is-in-the-proceas-of

raistag-—tes--ravesement——-capitai--under—-the—-terma--of---a

prospectus—-or-—other—offering-document-that-gives-the-board

assurance~-chae-the-coampany:

tiy--witl--invest-—-ast-—teast-—50%--of-—itks——capitat-—-in

businesses--ehat-—generaliy--compty—-with--the-provisisna-of

subseerions-ti}tay-through—tx3t§3s

tity-ts-tn-compriance—with-the-Bnited-States——-secdurities

and--exchange-—commission--and--Montana--securitica—tnaws-and

regqulations-applicable-to-venture—capitai-compantess

titdi-witt--use-——equity-——or-—-guasi-equity-——investmens

mechanisms-far-at-least-ehree-fourths-of~ies-inyestmenes-and

wilti--net--use-conventionali-secured-debt-mechanisms-for-mere

than-one—founeth-of_its-itnvesemants:-and

tivi-witl-otherwise-conduct-its-investment-strateqy--and

tnvestment-management-practices—in-a-manner-that-conforms—te

atandard-venture-capitat-rndusery-practicess

thy¥-—the--—company--has—-a--management-—team—-that--wti¥

dedicate-che-equivalent—of-at-least-one-fnii-+ime-manaqer-+£o

the-sperarian-of-the-companys-and

ftei-—the--companyis-—--management---has-——expertise---and

experience—--in—-—-findingr--evaluatingr—-invesering--rny——and

managing-businesses;--with—-preference--given—-to--compantes

maraqed--by-indtviduats-who-have-experience-and-expertise—in

Monrana-or-the-Récky-Mountain-wese ot
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Section 2. sSection 90-3-522, MCA, is amended to read:

"90-3-522. Science and technology development project
loan agreement. (1) The board shall enter into a science and
technology development project loan agreement with a locan

recipient whose producty er OR processy--er——investment

busénesg will be developed and commercialized as a result of
a science and technology development project loan.

{2} The lgan agreement, at a minimum, must contain the
following provisions:

{(2) the project budget:

(b) the financingz, e marketings, and production
milestones for the project that describe project tasks to be
achieved in each phase of the project at designated times:

(¢} the reporting requirements, inecluding but not
limited to:

(i) quarterly financial statements;

{(ii) guarterly commercialization progress reports;

{iii) annual reports; and

(iv) reports on any significant project transactions;

{d) the disbursement schedule for the loan:

[e) the payback to the board;

(E) the causes for lecan revocation, suspension, or
terminaticon; and

(g} the intellectual property provisicns, whern

applicaple. "

-10- HB 703
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Section 3. Ssection 90-3-523, MCA, is amended to read:
"90-3-523. Seed capital project loan agreement -

specific requirements —— payback. (1) #n Except as provided

in subseerion-—f3} [SECTION 5], in addition to the loan

agreement provisions required in 90-3-522, a seed capital
project loans

ta&} must be structured as contracted debt that includes
but is not limited to the following terms:

ftart+¥(A) an Iinterest rate set at the level that
provides a return to the board, from paybacks by all of its
portfolic companies, in an amount at least equal to the
principal amount of the locans and that provides for a market
rate of return when considering the overall benefit to the
state derived from the projects;

tb+tiiy(B) a provision in the note that may defer debt
service until maturity of the note, the term of which may
not exceed 8 years;

te¥tit+3(C) a loan amount that may not exceed $350,000
in any one round of financing., Successive rounds of
financing in which <the board participates for any one
company may not occur within a 9-month period. The total
amount that may be loaned to any one company may not exceed
$750,000.

td¥tiv}(D) a provision that the note becomes due in full

upon dissolutlion or liquidation cof the company.

-11~ HR 703
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t2}--tar-In--addition--to-the-provisions—in-96-3-522-and
subsection-ti}7-a-seed-capitat-project-ican-agreement

tb¥(2) (A} IN ADDITION TO THE PROVISIONS IN 90-3-522

AND SUBSECTION (1) OF THIS SECTION, A SEED CAPITAL PROJECT

LOAN AGREEMENT may provide for any of the following:

{i) a convertible debenture;

{ii) a warrant held by the board; or

{iii) a warrant held by a third party for the benefit of
the board.

tbyt2y(B) Hewever; ethe The board itself may not convert
the convertible debenture, exercise the warrant, or hold

stock acquired upon any conversion or exercise."

NEW SECTION. SECTION 4. VENTURE CAPITAL COMPANIES. THE

BOARD MAY MAKE UP TO §$2 MILLION OF ITS FUNDS AVAILABLE UNDER

17-6-308 FOR SEED CAPITAL PRCJECT LOANS TO VENTURE CAPITAL

COMPANIES IN ORDER TO FURTHER THE DEVELOPMENT OF SEED

CAPITAL RESOURCES AVAILABLE FOR INVESTMENT IN

TECHNOLOGY-ORIENTED BUSINESS DEVELOPMENT AND EXPANSION

ACTIVITIES TIF THE VENTURE CAPITAL COMPANIES MEET THE

CRITERIA IN SUBSECTIONS (1) AND (2):

(1) VENTURE CAPITAL COMPANIES MUST BE SELECTED FOR

LOANS BY THE BOARD ON THE BASIS QF THE DEMONSTRATED ABILITY

OF _THE COMPANIES' PRINCIPALS TO MAKE SOUND INVESTMENTS AND

TUE PRINCIPALS' BUSINESS DEVELOPMENT EXPERIENCE.

(2) THE COMPANY HAS RAISED OR IS 1IN THE PROCESS OF

-12- HE 703
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RAISING ITS INVESTMENT CAPITAL UNDER THE TERMS OF A

PROSPECTUS OR OTHER OFFERING DOCUMENT THAT GIVES THE BOARD

ASSURANCE THAT THE COMPANY:

(A) IS IN COMPLIANCE WITH THE UNITED STATES SECURITIES

AND EXCHANGE COMMISSION AND MONTANA SECURITIES LAWS AND

REGULATIONS APPLICABLE TQ VENTURE CAPITAL COMPANIES:

{B) WILL USE EQUITY OR QUASI-EQUITY INVESTMENT

MECHANISMS FOR AT LEAST THREE-POURTHS QF ITS INVESTMENTS AND

WILL NOT USE CONVENTIONAL SECURED DEBT MECHANISMS FOR MORE

THAN ONE-FOURTH OF ITS INVESTMENTS;

(€} WILL OTHERWISE CONDUCT ITS INVESTMENT STRATEGY AND

INVESTMENT MANAGEMENT PRACTICES IN A MANNER THAT CONFORMS TO

STANDARD VENTURE CAPITAL INDUSTRY PRACTICES; AND

tD) HAS A MANAGEMENT TEAM THAT WILL DEDICATE THE

EQUIVALENT COF AT LEAST ONE FULL-TIME MANAGER TO THE

OPERATION OF THE COMPANY.

(3) THE BOARD MAY ADOPT RULES GOVERNING LOANS TO

VENTURE CAPITAL COMPANIES TO IMPLEMENT THE TERMS OF THIS

SECTION AND TO ENSURE THAT THE LOANS MEET THE REQUIREMENTS

OF 80-3-501 THROUGH 90-3-504.

NEW SECTION. SECTION 5. srep capITaL PROJECT LOAN

AGREEMENT WITH VENTURE CAPITAL COMPANY. ¢33y A seed capital

project lcan agreement with a venture capital company must

contain the following terms:

ta¥(l) a loan amount that may not be less _than §i
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mitiion $500,000 or more than %2 $1 million; and

{13 (2) payback provisions:

+13 (A} that are structured as contracted debt;

£++#¥(B) that allow debt tc be repaid in porticns of the

original loan amount or as interest on the originmal loan

amount in the same proporticn as any paybacks made to the

other investors_ or_ lenders that make up the remaining

capitalization of the venture capital company, based upon

the original capital invested in or loaned to the venture

capital company by the other investors or lenders;

tt24({C) that are not more or less favorable than the

repayment and earnings provisions applicable te other

investors or lenders that make up the remaining

capitalization of the venture capital company; and

t4v$(D) that are based on a term no greater than 12

years.

NEW SECTION. Section 6. Effective date. [This act] is
effective July 1, 19%1.

-End-
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HOUSE BILL NO. 703
INTRODUCED BY BRADLEY, CRIPPEN, THOMAS, THAYER, TOWE, HARP,
D, BROWN, HALLIGAN, VAN VALKENBURG, WILLIAMS, ECK,

DRISCOLL, HARPER

A BILL FOR AN ACT ENTITLED: “AN ACT AUTHORIZING THE MONTANA
SCIENCE AND TECHNOLOGY ALLIANCE TO MAKE LOANS OF dP--¥8--§2

NOT MORE THAN $1 MILLION FROM THE IN-STATE INVESTMENT FUND

TO PRIVATE VENTURE CAPITAL COMPANIES FOR INVESTMENT 1IN NEW
OR EXPANDING BUSINESS; PROVIDING CRITERIA FOR THE INVESTMENT
LOANS; PROVIDING TERMS FOR THE INVESTMENT LOANS; AMENDING
SECTIONS 90-3-102, 98-3-5817-98-3-5827--96-3-5837~--96-3-504~
90-3-501, 90-3-522, AND 990-3-523, MCA; AND PROVIDING AN
EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 90-3-102, MCA, is amended to read:
*90-3-102. Definitions. As used in this chapter, the

following definitions apply:

(1) "Act" means the Montana science and technology
financing act.
{2} "Board" means the Montana board of science and

technology development provided for in 2-15-1818.

{3) "Company" means a Eirm, partnership, corporation,

association, or any other entity authorized to conduct

@mm Legisiative Council
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business in Montana.

{4) "Convertible debenture” means a debenture
convertible into stock wunder certain conditions by any
individual or company. The debenture may not be converted by
the board.

(%) "Debenture" or "note" means a writing or
certificate issued as evidence of debt.

{(6) "Department" means the department of commerce
created in 2-15-1B01.

{7) "Expansion capital project” means a science and
technology development project undertaken to enable a
company to expand its manufacturing and marketing activities
in order to move its products or services into new markets
or to expand existing markets.

{(8) "Inncovative technology"” means the involvement of a
product or process that embodies the use of implements,
machinery, equipment, chemical formulations, resources,
materials, methods, or other items in a manner that departs
from previous commercial developments, practices, or
applications.

(9} "Matching funds" means the funds received in cash
by the science and technology development proiject loan
recipient from nonstate-appropriated sources and committed
by the loan recipient to the project in an amount -hat is at

least equal to the funds loaned to the recipient by the

-2- ap 703
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board for use in the science and technology development
project.

(10) "Portfolio company" means a startup or expansion
stage company that has received a seed capital project loan
from the board.

{11) "Private sector” means any entity or individual,
not principally a part of or associated with a governmental
unit, that is asscciated with or involved in commercial
activity.

{12) "Research and development project" means a science
and technology development project that falls into the
category of research capability development, applied
technology research, or technolegy transfer and assistance.

{12) "Research and development project leoan* means a
science and technology development project loan entered into
between the board and a lcan recipient for a research and
development project.

{14) "Science and technology development project" means
either a seed capital preject or research and developinent
project designed to discover, develop, transfer, utilize, or
commercialize existing or new, innovative technology in
order to strengthen and enhance eccnomic development in
Montana.

{15) "Science and technology development project lecan

agreement™ or "loan” means an agreement entered intoc between

-3- HB 703
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the board and the loan recipient of a seed capital project
loan or a research and development project loan that:

{a) creates a debt relationship between the parties;

{(b) provides for a financial return to the beoard:

{c} provides economic develcpment potential te¢ the
state; and

{d) contains the applicable provisions and terms
required by this chapter.

{16) “"Seed capital project” means a startup capital
project or expansion capital project.

(17) "Seed capital project loan" means a science and
technology development project loan entered into between the
board and a loan recipieant for a seed capital project.

{18B) "Startup capital project" means a science and
technologyf development project that assists a company in
initiating commercial operations.

{19} “State" means the state of Montana.

(20) "Venture capital company"” means a partnership,

corporation, or other business entity enguaged in  raising

funds from investors and earning a financial return for

those investors by making equity or quasi-equity investments

in new or expanding business.

(21) "Warrant” means an instrument issued by a
corporation that gives a holder other than the board the

right to purchase stock of a corperation either for a

—4- HB 703
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limited time or perpetually.”
Sectien-2-——Section-98-3-5817-MEA7-ita-amended-to-reads
494-3-58+c—--Sctence——and--technotogy-deveiopment-pratect
—-—priorities:~{1}-The-board-shalii-make-a-toan-far~a-setense
and-technology-development-project-if-it-determines-that-the
project-has-potentiatl-to-stimuiate-economie-—-deveiopment——in
this——state--and-meeca-the-lean-criteria-esktablished-in-this
ehapters
t2y——~Fhe-board-shati-give-prioricy-to-project--proposais
that-ie-determiness
{taj-tncorporate-innovative-technciogies—and-involve;—but
are——not--timited--tor--one-—-ar-more-of-the-£fetrtowing-rcarget
rechnotogiess
tarti}--minerai-technotogysr
tbitit}-agricuiturat-eeshnetegys
tettiiiy-forestry-technologys;
tdytivi-energy-techneisgys
teitvy-—materitais-sciences;
tEytviy-infermation-seiences;
tg¥tviiy-biotechnotogys
thitvitty-mieraeteceronica-and-computer-asciencesr-or
tittiny-hazardous-waste-trearment-and-diapoasi;—or

{b}--represent--the--best--available--sppertunities—-feor

private--sector--management--af--funds--to~~~-pe---used---for

eariy-stage-venture-capitai-investmentsct
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Section-3:--Section~96-3-5627-MEA7—ts—amended-to—reads

134-3-582-—-Cenarat-—-aritearia——underiying--setence--and
technotogy-develepment-prosect-ican-programr-Fhe~--board-—-may
make--a-science-and-technotegy-deveitopment-project-iasan—onty
upon-a-faverakie-determinacion-chat-the-proposed-project:

ti}—-ts-conststent-with-the--findings-—and--purposes--sf
this-—-chapeer--bscause-te-incorposrates-innovative-technology

sr—witi-invese-in-inmovative—technnotogys

t24-—has-prospects-for-cottaboration—between—the--pubite
and-private—-sectars-af-che-seatels-cconomys;

t3y--has—-prespecta-fear~achteving-commerctat-sseccess-and
for—creating-new~Joba-in-the-statces

$4¥-~has-potentiat-for-commerctat-anccess-reiated-to-the
specifie-producty or-business--deveiopment--methedoisgyr—-or

itnvestment-setrategy-proapossd;

t5y--ean--previde--matehing--funds-—to--the--project--as
required-under-98-3-30k+-and
t63-—has-—-a--management--structnre-——-that--atitsws-ongeing
postdisbursement-involvemene-py-the-board:"
Sectitan-d4s-~Seerion-99-3-583;-MEAT-is-amended-to-reads
i9g-3~-583s--Sead-capical-projece——--goriar-ti}1-Fhe-board
may-make-a-sead-capitat-project-toan-in--a-—company--npemn-——a
determination--by--the-board-thar-ehe-project-meets-the-iaan
criteria-estabiished-in-99-3-582-and-36-3-594-and--that--the

project--meets--the--geoats-estabiished-in-subsection-{t2y-and

6 HB 703
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tavoltves—investment—in-the—deveioprent-and-commerciatizacion
ef-innovative—productn-ar-pracesses:
t+2)--FPhe-goais-in-making-a--seed--capitai—-project——ioan
ares
tay--te--assitst—the-development-of-innavacive-technotogy
in-the-state-—-by--providing--a--seurce-—-of--capitat--+e--the
technoicgy-based---entrepreneuriai--sector——in--the--starels
econemy s
thi--to-provide-financing--and—-foliow-aiong--management
support--for-entrepreneuriali-companies-in-the-atate-that-are
attempeing-—to--develop-—-proguctas——sr-—processss-—based---on
innevative-technologies;-and
te)-——to---provide--—a--ljaisen--between--entreprencuriai
compantes—-in-the-state-and-octher-investors-in-an--effarte--te
enhanee-—the-——-pooi-—af-capttai-avaitabie-to-technotogy-based
eampanies-in-the-seate®
Section-57--Section-90-3-584;-MEAT-ta-amended-to-reads
198-3-564---Specifie-criveria-for-aseed--capitati-—-project
tsanss--Fhe--board-may-make-a-seed-capital-praject-toan-onty
if-ie-determines—that-the-proposed-project-complias—with—the
criteria-and-goeis-set-farth-tn-99-3-562-and-96-3-583-andz:
ti}--the-board-further-determines-chats
fi1&51——the--preieet--deveieps——or-—emp}oys-——innovat&ve
technotagy--te--produce—a-product—or-precess-that-promises-a

stgnificant-competitive-advantages
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t23tby--the-project-provides—an-opportunity-te-—preserve
ehe-principal-of-the-ioan-amount-and-earn-a-monekary-return;
+3ttej--the-projeee—has-potentiai-to-reatize-substantial
growth--in-sates-and-a-sates-revenne-tevel-thak-prevides-the
capacity-to-meet—the-board+s-payback-requirementsy
t4yt8y-~the-company-is-tocated-or--preparing-—eo--tocate
within-the-statesr
fS}igi-—the—project—demonstraEEs-a-eapaeity—tc*diversify
sr-add-vatrue-to—the-stacels-bastc—industriess
t61t£}--the-———companyls---manggement———team-—-possesses
suffictent-business-experience--to-—-enabie——prhe——company--to
reach-its-comnmercitati-pacentiats
t74tgy--the--company-has-a-strong-potentiai-for-creating
and-retaining-jobs-and-stimuiating-tax-revenue-growth-in-the
states
fsiigi—-the—eempeny*s-pradnct—or—peoeesa—i:—bargeted-ﬁe!
a-sizeablte-commerciat-market;
f91&31—-the——campany*s*-ptoduct———or———precesa-—-is—-—of
suffictent---gnattty--to-—significaneiy--impact——the--target
marcrkes:-and
fiefiii—the—-cempany*s——basiness——pinn——is——suiéieientiy
designed-to-compiete-£financingr——markeeingy——and-—production
objectives-to-accompiish-the-propoyed-commeretatizationz-or

t23--the-sempany-is-a-veneure-eapitai-company-that-meets

the-feitowing-criterias
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tai--the-—-company--has--raised--ar--is-in-the-process-of

raising--its——investment--eapital-—undes--the-~terms——-of-——na

prospectus-—or-—other-offering-document-that-gives-the-hoard

assgranee—ehat—the—company-

tit-—witi--invest-—-ak-—leaskt--50%—of-—itEts-—-capitat---in

businesases--chat--qeneratiy--compiy--with--the-previsions-ef

subseceions—{iy¢at-—threugh-{+33+44+

{ii¥—is—in-compliance-wirh-the-tUnited-Staces--asscurisias

and-—exehange-—commission——and--Montana——securities—iaws-and

reguiations-appiicable-te-~venture-capitat-companiess

tiity-witt-—use-—equity-—-or-——guasi-equity-——invesement

mechanisms—for-at-ieast-threa-fourtha-af-irts-investments-and

witi--not--use-casnventicnal-secured-debt-mechanisms-for-mere

than-one—fourth-of-tts—investmentss-and

fivi-wiil-atherwise-conduet-ita-investmant-strategy--and

invesement-management-practices-in-a-manner-thast-conforms—ee

standard-venture-capitai-indusery-practtcess

tby-——the-———company——has--a—-managemsnt--team--that——wii}

dedicate—the-equivalent-cf-at-least-one-fulili-time-manager—to

the-aparation-af-che-companys—and

te3-—the——cempany’s-—-management——-hasg--—eaxpercise———and

experience———in---findingy--evaituatingy;--investing-——-iny—-and

nanaging-businesses;—-with-—-preference--gtven--to--companies

managed--by-individuats-who-have-experience—and-expertiae—in

Marntana-or-the-Rocky-Mountatn-wesecl

-9~ HB 703
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SECTION 2. secTION 90-3-501, MCA, IS AMENDED TO READ:

*90~3-501. Science and technology development project
-- priorities. (1) The bcard shall make a loan for a science
and technology development project if it determines that the
project has potential te stimulate economic development in
this state and meets the loan criteria established in this
chapter.

{2) The board shall give priority to project proposals
that it determines incorporate innovative technologies and
involve, but are not limited to, one or more of the
following target technologies:

(a) mineral technology:;

{b) agricultural technology;

{c} forestry technology;

{d) energy technoleogy:

{e) materials sciences:

(£} information sciences;

(g} Dbiotechnology;

(h} micreelectronics and computer sciences; or

(1) hazardous waste treatment and disposal.

{(3) The board may use up to 25% of the funds for seed

capital project loans to make seed capital project loans

that do not address the innovative technologies listed in

subsection (2)."

Section 3. section 90-3-522, MCA, is amended to read:

-10- HB 703
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"90-3-522. Science and technology development project
loan agreement. (1) The board shall enter into a science and
technology development project loan agreement with a iocan

recipient whose producty er OR processy--or--inaveatment

business will be develcped and commercialized as z result of
a science and technology development project loan.

{2) The loan agreement, at a minimum, must contain the
following provisions:

{a} the project budget:

(b} the financingr, eo* marketingrz, and production
milestones for the project that describe project tasks to be
achieved in each phase of the project at designated times:

{c) the reporting requirements, including but not
limited ta:

(i) quarterly financial statements;

(ii) quarterly commercialization progress reports;

(iii) annual reports; and

(iv) reports on any significant project transactions;

{d) the disbursement schedule for the loan;

{e) the payback to the beoard:

{f) the causes for 1loan revocation, suspension, or
termination; and
{g) the

applicable.™

Saction 4, Section 906-3-523, MCA, is amended to read:

~-11- HB 7013
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*39-3-523. Seed capital project loan agreement -

specific requirements —— payback. (1) ¥n Except as pravided

in subsection—¢3) [SECTION 5]}, in addition to the loan

agreement provisions reguired in 90-3-522, a seed capital
project leoant

tay must be structured as contracted debt that includes
but is not limited to the following terms:

tartty{A) an interest rate set at the level that
provides a return to the board, from paybacks by all of its
portfolio companies, in an amount at least equal to the
principal amocunt of the lcans and that provides for a market
rate of return when considering the overall benefit to the
state derived from the projects:

tb¥tit¥(B) a provision in the note that may defer debt
service until maturity of the note, the term of which may
not exceed 8 years;

terytis+¥{C) a loan amount that may not exceed $350,000
in any one round of financing. Successive rounds of
financing in which the board participates for any one
company may not occur within a 9-month pericd. The total
amount that may be loaned to any one company may not exceed
$750,000.

td4¥¢ttv} (D) a provision that the note becomes due in full
upon dissolution or ligquidation of the company.

t2}--tat-In-addition-so—phe-proevisions—in--98-3~5232--and

-12- HB 703
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subsection-tidy-a-secd-eapitat-praject-loan-agreament

tb¥(2) (A) IN ADDITION TO THE PROVISIONS IN 90-3-522

AND SUBSECTION (1) OF THIS SECTION, A SEED CAPITAL PROJECT

LOAN AGREEMENT may provide for any of the following:

(i} a convertible debenture;

{(ii) a warrant held by the board; or

(iii) a warrant held by a third party for the benefit of
the board.

tb3t2}({B) Howevery the The board itself may not convert
the convertible debenture, exercise the warrant, or hold

stock acguired upon any conversion or exercise.”

NEWw SECTION. SECTION 5. vVENTURE CAPITAL COMPANIES. THE

BOARD MAY MBKE UP TO $2 MILLION OF ITS FUNDS AVAILABLE UNDER

17-6-308 FOR SEED CAPITAL PROJECT LOANS TQO VENTURE CAPITAL

COMPANIES IN ORDER TO FURTHER THE DEVELOPMENT OF SEED

CAPITAL RESQURCES AVAILABLE FOR INVESTMENT IN

TECHNOLOGY-ORIENTED BUSINESS DEVELOPMENT AND EXPANSION

ACTIVITIES IF THE VENTURE CAPITAL COMPANIES MEET THE

CRITERIA IN SUBSECTIONS (1) AND (2):

{1) VENTURE CAPITAL COMPANIES MUST BE SELECTED FOR

LOANS BY THE BOARD ON THE BASIS OF THE DEMONSTRATED ABILITY

OF THE COMPANIES' PRINCIPALS TO MAKE SQUND INVESTMENTS AND

THE PRINCIPALS' BUSINESS DEVELOPMENT EXPERIENCE.

(2) THE COMPANY HAS RAISED OR IS IN THE PROCESS OF

RAISING ITS INVESTMENT CAPITAL UNDER THE TERMS OF A

-13- HB 703
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PROSPECTUS OR OTHER OFFERING DOCUMENT THAT GIVES THE BOARD

ASSURANCE THAT THE COMPANY:

(A) IS IN COMPLIANCE WITH THE UNITED STATES SECURITIES

AND EXCHANGE COMMISSION AND MONTANA SECURITIES LAWS AND

REGULATIONS APPLICABLE TO VENTURE CAPITAL COMPANIES;

(B} WILL USE EQUITY OR QUASI-EQUITY INVESTMENT

MECHANISMS FOR AT LEAST THREE-FOURTHES OF ITS INVESTMENTS AND

WILL HNOT USE CONVENTIONAL SECURED DEBT MECHANISMS FOR MORE

THAN ONE-FOURTH OF ITS INVESTMENTS;

{C) WILL OTHERWISE CONDUCT ITS INVESTMENT STRATEGY AND

INVESTMENT MANAGEMENT PRACTICES IN A MANNER THAT CONFORMS TO

STANDARD VENTURE CAPITAL INDUSTRY PRACTICES; AND

(D) HAS A MANAGEMENT TEAM THAT WILI. DEDICATE THE

EQUIVALENT OF AT LEAST ONE FULL~TIME MANAGER TO THE

OPERATION OF THE COMPANY.

(3) THE BOARD MAY ADOPT RULES GOVERNING LOANS TO

VENTURE CAPITAL COMPANIES TO IMPLEMENT THE TERMS OF THIS

SECTION AND TO ENSURE THAT THE LOANS MEET THE REQUIREMENTS

OF 90-3-501 THROUGH 90-3-504.

NEW SECTION. SECTION 6. SEED CAPITAL  PROJECT LOAN

AGREEMENT WITH VENTURE CAPITAL COMPANY. £3 A seed capital

project loan agreement with a venture capital company must

contain the following terms:

f23(l) a lcan amount that may not be less than 5%

mittion $500,000 or more than $2 §l1 million; and

-14~ HB 703
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+hy(2) payback provisions:

t¥¥(A) that are structured as contracted debt;

t&i¥ (B} that allow debt to be repaid in portions of the

original lcan amount or as interest on the original loan

amount in the same proportion as any paybacks made to the

other investors or lenders that make up the remaining

capitalization of the venture capital company, based upon

the original capital invested in or loaned to the wventure

capital company by the other investors or lenders:

t+24+2¥(C) that are not more or less favorable than the

repayment and earnings provisions applicable to other

investors or lenders that make up the remaining

capitalization of the venture capital company; and

+4¥¥({D) that are based on a term no greater than 12

XE_B!_S.
NEW SECTION. Section 7. Effective date. [This act] is
effective July 1, 1991.

-End-

=15~ HB 703



SENATE STANDING COMMITTEE REPORT

Page 1 of 1
March 20, 1991

MR. PRESIDENT:

We, your committee on Business and Industry having had under
consideration House Bill Neo. 793 (third reading copy -- blue),

respectfully report that House Bill No. 703 be amended and as so
amended he concurred in:

1. Title, line 7.
Following: "TO"
Insert: "USE UP TO $2 MILLION TO"

Signed:

J ohny \J.H.“’Lynch, Chairman

wt 20=Y
Ayd. Coord.

Sec. of Senate

SENATE
H8 703
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HOUSE BILL NO. 703
INTRODUCED BY BRADLEY, CRIPPEN, THOMAS, THAYER, TOWE, HARP,
D. BROWN, HALLIGAN, VAN VALKENBURG, WILLIAMS, ECK,

DRISCOLL, HARPER

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE MONTANA

SCIENCE AND TECHNOLOGY ALLIANCE TO USE UP TO $2 MILLICN TO

MAKE LOANS OF HP--96-$2 NOT MORE THAN $1 MILLION FROM THE

IN-STATE INVESTMENT FUND TO PRIVATE VENTURE CAPITAL
COMPANIES FOR INVESTMENT IN NEW OR EXPANDING BUSIHNESS;
PROVIDING CRITERIA FOR THE INVESTMENT LOANS; PROVIDING TERMS
FOR THE INVESTMENT LOANS; AMENDING SECTIONS 50-3-102,
98-3-5827--96-3-5027-38-3-583y-98-3-5847 90-3-501, 90-3-522,

AND 90-3-523, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 90-3-102, MCA, is amended to read:
"90-3-102. Definitions. As used in this chapter, the

following definitions apply:

(1) "Act" means the Montana science and technoiogy
financing act.
{2) "Board" means the Montana board of science and

technology develepment provided for in 2-15-1818.

{3) “Company" means a firm, partnership, Jcorporation,

association, or any other entity authorized to conduct

fé\ﬂgﬂaﬂa legistative Couwnit

10

11

13
14
15
16
17
18
19
20
21
22
23

24

HB 0703/04

business in Mcntana.

{4} “Canvertible debenture" means a debenture
convertible into stock wunder certain conditions by any
individual cr company. The debenture may not be converted by
the board.

(%) "Debenture"” or "note® means a writing or
certificate issued as evidence of debt.

{6) "Department" means the department of commerce
created in 2-15-1801.

{7} "Expansion capital project" means a science and
technology development project undertaken to enable a
company to expand its manufacturing and marketing activities
in order to move its products or services into new markets
or to expand existing markets,

(8) "Innovative technology" means the involvement of a
product or process that embodies the use of implements,
machinery, equipment, chemical Fformulations, [@sSources,
materials, methods, or other items in a manner that deparcs
from previous commercial develapments, practices, otr
applications.

19) "Matching funds" means the funds received in cash
by the science and techneclegy development project locan
recipient fiom nonstate-appropriated scurces and committed
by the i.san recipient to the project in an amount that is at

least equal to the runds lecaned to the recipient by the

-2~ HB 703
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becard for use in the science and technology development
project.

(10) "Portfolio company” means a startup or expansion
stage company that has received a seed capital project loan
from the board.

{11) “Private sector" means any entity or individual,
not principally a part of or associated with a governmental
unit, that is associated with or involved 1in commercial
activity.

{12) "Research and development project" means a science
and technology development project that falls into the
category of research capability development, applied
technology research, or technolegy transfer and assistance.

{13) "Research and development project loan" means a
science and technology development project loan entered into
between the board and a loan recipient for a research and
development project.

{14) "Science and technolog, develcpment project" means
either a seed capital project or research and development
project designed to discover, develop, transfer, utilize, or
commercialize existing or new, innovative technelogy in
order to strengthen and enhance economic development in
Montana.

(15) "Science and technology development project loan

agreement" or "loan” means an agreement entered into between

-3~ HB 703
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the board and the loan recipient of a seed capital project
loan or a research and development project loan that:

(a) creates a debt relationship between the parties;

(b} provides Eor a financial return to the board;

(c}) provides economic development potential to the
state; and

fd} contains the applicable provisions and terms
required by this chapter.

{16) "Seed capital project”™ means a startup capital
project or expansion capital project.

{17) "Seed capital project loan" means a science and
technology develc ment project loan entered into between the
board and a loan recipient for a seed capital project.

{18} "Startup capital project" means a science and
technology development project that assists a company in
initlating commercial operations.

(l9) "State" means the state of Montana.

¢20) "Venture capital company” means a partnership,

corporation, or other business entity engaged in raising

funds from investors and earning a financial return for

those investors by making equity or quasi-eguity investments

in new or expanding business,

(21) "warrant" means an instrument issued by a
corporation that gives a holder cother than the board the

right to purchase stock of a corporation either for a

~4- HB 703
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limited time or perpetually.”
Section-2---Jeceion-968-3-581;-MEA;-is-amended-to-read:s
19p-3-581-—-Science--and--technotogy-daveiopment-project
---prioritiess—tiy-Fhe-board-shati-nake-a-iecan-for-a-science
and-technotogy-devetopment-project-if-tt-determinea-chat—the
project—has—potentiar-co-seimitace-economie--develspment——in
this--seaee--and-meets-the-ican-criteria-estabiished-in-this
chepters
t24--Fhe-poard-shati-give-priority-to-prajece--proposats
that-te-determines:
tay-incorporate—innovative-technetegtes-and-inveiver-but
are--not-—timited-—-to;--ene——-or-mere-of-the-foiiowing-targets
technologiess
tartiy-—-mineral-technotogys
thytit)-magricutturai-technotogys
tertiiir-foreacry-technoteqys
tédy{tvi-energy-technoteogys
teytvi--materitais-sciences;
tErf{viy-informacion—sciencess
tg¥tviti-biotechnetegys
thytvitiy-microelectronics-—and-computer-screncesr-or
tiytixy-hazardous-waste-treatment-and-disposais-or

{tbi--represenc——the--hasbt-——avaitable--oppartunities——for

private-—sectar--management--of-—funds—-to---be-—-used---for

earty-stage-venture—capitat-invesetmentasd
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Sectton-37--Section-36-3-5827-MEA7-its-amended-te-reads

198-3-582--~generat-——eriteria-——pndertying--scitence--and
technotogy-devetopment-project-toan-pregrars-FThe--board—-may
make-—-a-seience-and-technolteqy-deveiopment-pratjecet-ioan-onty
epon-a-favorabie-detearmination-that-the-propesed-projeces

t1¥——is-consistent-with-the--findings--and--purposes--of
this--chapter—-becanse—itt—incorporates-innavarive-technategy

or-wilti-invest-in-innovative-technoltegys

t2¥y-~has-prospecta-for-coitaberation-between-the--pubiie
and-private-asctors-of-the-stacels-economys

+3¥-—has—-prospects-—for-achtering-cemmerctat-suceessa—and
far-arenring-new-$ahs—in-the-stares

t4y--has-petentiat-for-commercint-success-reianced-rto-the
specifie-producty or-business--deveiopment--methadoiogyz--or

investment-strategy-propesed;

t5y--ean-~provide--matching--funds--te--the--preotect--as
regquired-under-98-3-36t+-and
t64--has-—a--management—-structure--thar-—-aliows-ongaing
postdisbursement—itnvoivement-by-the-board-t
Section-dr--Section-98-3-5837-MEA;—is—amended-ro-reads
L9g-3-583v-—-Sesd-ecapicat-project——--goatss-{i1y-Fhe-board
may-make-n-seed-c¢capitat-project-toan-in--a-—company--upon--a
determinacian-——by--the-board-that-the-project-mects-cthe-toan
critaria-eatabliisned-in-38-3-502-aAmnd-98-3-564¢-and-—shat——-the

preject—-meers——the--—qgoats—estabiished-in-subsection-t2y-and

-6- HB 703
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involves—-investment-in-the-daveliopment-and-commerciatization

of-innovative-p roducta-or-processess
$+2%1--The-gonis-in-making-a-~seed--capttat--project--iomn
ares
tay—-to-—assist-the-deveirapment-sf-innsvative—technoaiogy
im-che-stare—-by--providisg--a-—source—-of--capretat--toc--the
tachnasrogy-based-—-entreprenenriar—-secktor-—in--the-—statels
economys
th}--to-provide-£financing--and--£foiitow-atong-—-managemant
support—--far-entreprensuriai-companies-in—the-stata-that-are
attempting--to--devetop--predaces—-—or--processes--basad---on
itnnsvative—technetogiesr-and
tet-~e@-——pravide-—-a-—itaison--betyeen——eantrepreneurial
eompanies-in-the-stare-and-other—investors-in-an—--effeore--to
enhance-—tha--pooi--of-capitat-avaiiebie-to-technotegy-based
companies-in-the-statess
Seetion-5:--Seckion-98-3-594- ~MEA7-t3-amended-to-reads
L9§-3-5047--Specrfie-eriterra-for-sead--capitai--project
icanss--Fhe-—-poard-may-make-a-seed-capitat-project-itoan-onty
i€-itt-determines—that-the-propased-project-compites-with-the
ericaria-and-goats-set—forth-in-990-3-502-and-38-3-583-and=-
{¥3--the-beard-further-determines~chats
fi?igi-—the—~projecb—-deveicps——er-—empioys———inncvntive
technetsgy--to--produce-a-produect-—or-process-chat-pramises—a

stgnificant-esompetitive-advantages
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t2+tby——the-project-providea-an-opporeunicy-to--preserve
the-prineipai-of-the-ioan-ameunt-and-earn-—a-monetary-returns
t31{ey-—the-project-has-potentiat-to-reatize-substantiai
growth--in-sates-and-a-sajes-revente-ievei-rhat-provides—the
cepactty-to-meet-the-boardis-payback-requirementss
t43tdy—-the-company-is-itocated-sr——praparing--to—-tacate
within—the-stater
to3fet-—tha-project-demonstrates-a-capacity-to-diversify
sr—add-vatue-to-the-statets-bastie-induscriens
t6r(fy—~eche—---company's-—-management--—keam-—--possesseas
mufficrent—business-expertence~-to-—-ecnable--the-—-company--to
reach-tes-commerstrat-potentiazs
t?7{91--the-—company-has-a-strong-potentiat-for-eraating
and-reeatning-jobs-and-stcimuiating-tax-revenge-growth-ta—ehe
seates
t81thi--the-cempany's-product-ar-process-rs-targeted-for
a-sizeable-commerciai-marker;
t91{ty-—the--companyis-—-product-—--or——-process—--its-—-aof
suffietent-——gquatity--to--significantiy--impeer——the——carget
markesr-ang
184ty -the-—campanyls-—business—-pran--+ts——-suffictentiy
designed-to-complete-financingy--~marketingy--and~-production
objectiveas-to-accompiish-the-proposad-commerciatizations-or

t2j--the-company-i=-a-ventura—capitai-company-that-meets

the-foliowing-ecritertas
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tay-——the--company--has--raised--er--is—-sn-the-procesas—of

raising--tts-—investmenec-—capitat-—under-—the--terma--of---a

prospectus——ov——other-cffering-document-that-gives-the-peard

assurance-that-the-companyr

tiy--witi-—invese——at——least--S5@4--of-—irs——capicat-—-in

businesses—-that--generaliy--compiy--with--the-provisions—of

subsecrions-tiytay—through-{tyt43+

tidy—is—in—compiiance-with-the-Bnited-States—-securities

and--exchange-—-commission-—and--Montana--securities-iaws-and

reguiaciens—appliicable—to-vanture-capieai-companiess

tiitr-witi--use--—equity——-or---guasi-equity-—-investment

meehanisma-for-at-lteast—chree-fourtha-of~tes—investmencs—and

wili--not-—use-conventronai-secnred-debt-mechanisma-for-more

than-one-fouvreh-of-tes—investmantss-and

fivi-witi-otherwise-conduee-its-invesemenet—atrategy——and

invespmant-management-practices-in-a-manner-that-conforms-—te

standard-venture-capitat-industry-practicess

th¥~-the---company--has--a--management—-team——chat—-wiii

dedicate-—the-egquivatent-cf-at-teast-one-£fnii-time-manager-to

the-speration-of-the—conpanyr—and

tey-—the--companyls—--management———kas—-—-expertise———and

egpérience———tn--—findingr—-eva}uaeingf——investing——inT——and

managing-businesses;-——with--preference-—given--to--cempanies

manased--by-individuais-who-have-experience-and-expertise—in

Montana-cr—-the-Rocky-Mountain-west:4
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SECTION 2. SFECTION 90-3-501, MCA, IS AMENDED TO READ:

*90-3-501. Science and technology development project
-- priorities. (1)} The board shall make a loan for a science
and technology development project if it determines that the
project nas potential to stimulate economic development in
this state and meets the lcan criteria established in this
chapter.

(2} The board shall give priority tc project proposals
that it determines incorporate innovative technologies and
involve, but are not limited to, one or mcre of the
following target technologies:

(a) mineral technology;

(b} agricultural technology;

(c) forestry technology;

{d) energy technology;

(e¢) materials sciences;

(£} 1information sciences:

(g) bictechnolegy;

{h) microelectronics and computer sciences: or

(i) hazardous waste treatment and disposal.

{3) The board may use up to 25% of the funds Ffor seed

capital project loans to make seed capital proiject loans

that do not address the innovative technologies listed in

subsection (2)."

Section 3. Section 90-3-522, MCA, is amended tc read:
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"90-3-522. Science and technology development project
loan agreement, (1) The board shall enter into a science and
technology development project loan agreement with a loan

recipient whose producty of QR processy—-er-—investment

ous:iness wiil be developed and commercialized as a result of
a science and technology development project loan.

{(2) The loan agreement, at a minimum, must contain the
fellowing provisions;

(a4} the project budget;

(b) the financingy, or marketingy, and production
milestones for the project that describe project tasks to be
achieved in each phase of the project at designated times;

(c} the reporting requirements, including but not
limited to:

(i} quarterly financial statements;

{ii) quarterly commercializaticn progress reports;

{iii) annual reports; and

{iv} reports on any significant project transactions;

(d) the disbursement schedule for the loan;

(e) the payback to the bcard;

(£) the causes Ffor loan revocation, suspension, or
termination; and
{g) the

applicable."

Section 4. section 9%90-3-523, MCA, is amended to read:
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"90-3-523. Seed capital project loan agreement -

specific requirements -- payback. (1) #n Except as provided

in subaectten-{33 [SECTION 5], in addition to the 1loan

agreement provisions required in $0-3-522, a seed capital
project loans

ta&% must be structured as contracted debt that includes
but is not limited to the following terms:

ta¥edy{A an interest rate set at the level that
provides a return to the board, from paybacks by all of its
portfolio companies, in an amount at least egual to the
principal amount of the lcans and that preovides for a market
rate of return whe.. considering the overall benefit to the
state derived from the projects;

tB¥ti43(B) a provision in the note that may defer debt
service until maturity of the note, the term of which may
not exceed 8 years;

terf232:3¥(C) a 1lcan amount that may not exceed $350,000
in any one round of firancing. Successive rounds of
financing in which the board participates for any ocone
company may not oc¢cur within a 9-month period. The total
amount that may be loaned to any one company may not exceed
$750,000.

td¥fivy(D) a provision that the note becomes due in full
upon dissolution or liguidarion of che company.

+2¥-~-tai-In-additton-to-the-provistens-in--98-3-522--and

-12- HB 703



11
12
13
14
i5
16
17
ia
19
20
21
22
23
24

25

HB 0703/04

subsection—+tiyr-a-dveed-capitai-project-isan-agreamans

t+b¥{2) (A) IN ADDITION TO THE PROVISIONS IN 90-3-522

AND SUBSECTION (1) OF THIS SECTION, A SEED CAPITAL PROJECT

LOAN AGREEMENT may provide for any of the following:

(i) a convertible debenture;

{ii) a warrant held by the board; or

(iii) a warrant held by a third party for the benefit of
the beard.

tb++2¥y(B) Hewever; the The board itself may not convert
the convertible debenture, exercise the warrant, or hold

stock acquired upon any conversion or exercise.”

NEW SEcCTION. SECTION 5. VENTURE CAPITAL COMPANIES. THE

BOARD MAY MAKE UP TO $2 MILLION OF ITS FUNDS AVAILABLE UNDER

17-6-308 FOR SEED CAPITAL PROJECT LOANS 70 VENTURE CARPITAL

COMPANIES IN ORDER TO FURTHER THE DEVELOPMENT OF SEED

CAPITAL RESQURCES AVAILABLE FOR INVESTMENT IN

TECHNOLOGY-ORIENTED BUSINESS DEVELOPMENT AND EXFANSION

ACTIVITIES IF THE VENTURE CAPITAL COMPANIES MEET THE

CRITERIA TN SUBSECTIONS (1) AND (2):

(1) VENTURE CAPITAL COMPANIES MUST BE SELECTED roOR

LOANS BY THE BCARD ON THE RASIS OF THE DEMONSTRATED ABILITY

OF THE COMPANIES' PRINCIPALS TO MAKE SOUND INVESTMENTS AND

THE PRINCIPALS' BUSINESS DEVELOPMENT EXPERIENCE.

{2} THE COMPANY HAS RAISED OR I35 IN THE PROCESS OF

RAISING ITS INVESTMENT CAPITAL UNDER THE TERMS OF A
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PROSPECTUS OR_ _OTHER OFFERING DOCUMENT THAT GIVES THE BOARD

ASSURANCE THAT THE COMPANY:

(A} IS IN COMPLIANCE WITH THE UNITED STATES SECURITIES

AND EXCHANGE COMMISSION AND MONTANA SECURITIES LAWS AND

REGULATIONS APPLICABLE TO VENTURE CAPITAL COMPAMNIES;

{B) WILL USE EQUITY OR QUASI-EQUITY INVESTMENT

MECHANISMS FOR AT LEAST TEREE-FOQURTHS OF ITS INVESTMENTS AND

WILL NOT USE CONVENTIONAL SECURED DEBT MECHANISMS FOR MORE

THAN_ONE-FQURTH OF ITS INVESTMENTS:

(C) WILL OTHERWISE CONDUCT ITS INVESTMENT STRATEGY AND

INVESTMENT MANAGEMENT PRACTICES IN A MANNER THAT CONFORMS TQ

STANDARD VENTURE CAPITAL INDUSTRY PRACTICES; AND

(D) HAS A MANAGEMENT TEAM THAT WILL DEDICATE THE

EQUIVALENT OF AT LEAST ONE FULL-TIME MANAGER TO THE

QPERATION OF THE COMPANY.

(3) THE BOARD MAY ADOPT RULES GOVERNING LOANS TO

VENTURE CAPITAL COMPANIES TO IMPLEMENT THE TERMS OF THIS

SECTION AND TO ENSURE THAT THE LOANS MEET THE REQUIREMENTS

OF S0-3-501 THROUGH 50-3-504.

NEW SECTION. SECTION 6. sesp CAPITAL  PROJECT  LOAN

AGREEMENT WITH YVENTURE CAPITAL COMPANY. {3} A seed capital

project loan agreement with a venture capital company must

contain the following terms:

tey{l) a loan amount that may not be less than 5%

miti+en $500,000 or more than $2 $1 million; and
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tb¥(2) payback provisions:

$+£¥(A) tha: are structured as contracted debt;

£¥+3{(B) that allow debt to be repaid in portions of the

original loan amount ©or as interest on the original 1loan

amount 1n the same proportion as any paybacks made to the

other investors or lenders that make up the remaining

capitalization of the venture capital company, based upon

the original capital invested in or lcaned to the venture

capital company by the other investors or lenders;

t4+%4(C) that are not more or less favorable than the

repayment and earnings provisions applicable to other

investors or lenders that make up the remaining

capitalization of the venture capital company; and

t¥vy (D) that are based on a term no greater than 12

years.
NEW SECTION. Section 7. Effective date. [This act] is
effective July 1, 1991.

-End-
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