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A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

MONTANA LIVING WILL ACT TO CONFORM TO THE UNIFORM RIGHTS OF 

THE TERMINALLY ILL ACT; PROVIDING THAT OTHER INDIVIDUALS MAY 

AUTHORIZE THE WITHHOLDING OR WITHDRAWAL OF LIFE-SUSTAINING 

TREATMENT; CLARIFYING WHEN A DECLARATION RELATING TO THE USE 

OF LIFE-SUSTAINING TREATMENT IS OPERATIVE; PROVIDING FOR THE 

PRESUMPTION OF THE VALIDITY OF DECLARATIONS RELATING TO THE 

USE OF LIFE-SUSTAINING TREATMENT; AMENDING SECTIONS 

50-9-101, 50-9-102, 50-9-103, 50-9-104, 50-9-201, 50-9-202, 

50-9-203, 50-9-204, 50-9-205, AND 50-9-206, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MOtiTANA: 

Section 1, Section 50-9-101, MCA, is amended to read: 

nso-9-101. Short title. This chapter may be cited as 

the 11 Montana bi-vi-I'tg-W¼½:3= Rights of the Terminally Ill Act"." 

Section 2. Section 50-9-102, MCA, is amended to read: 

"50-9-102. Definitions. As used in this chapter, the 

following definitions apply: 

(1) ''Attending physician~ means the physician selected 

by or assigned to the patient, who has primary 

responsibility for the treatment and care of the patient. 

~n, "•""'''" Counu, 
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(2) "Board" means the Montana state board of medical 

examiners. 

(3) "Declaration'' means a document executed in 

accordance with the requirements of 50-9-103. 

(4) "Department" means the department of health and 

environmental sciences. 

( 5) "Emergency medical services personnel" means paid 

or voluntee= firefighters, law enforcement officers, first 

responders, emergency medical technicians, or other 

emecgency services personnel acting within the ordinary 

course of their professions. 

(6) ''Health care provider'' means a person who is 

licensedL __ ~~rtifiedL or otherwise authorized by the law of 

this state to administer health care in the ordinary course 

of b~siness or practice of a profession. 

(7) ''Life-sustaining proeedtlre treatment'' means any 

medical procedure or intervention that, when administered to 

a qualified patient, will serve only to prolong the dying 

prvcess. 

(8) ''Living will protocol'' means a locally developed, 

community-wide method or a standardized, state-wide method 

developed by the department and approved by the board, of 

providing palliative care to and withholding life-sustaining 

pr~eedtire~ treatment from a qualified patienc under 

S0-9-202 by emergency medical service personnel. 
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ill "Person" means an individual, cor.E_or~tion, business 

trust, estate, trust, partnership, association, joint 

venture, government, governmental subd~vision or agency, or 

ar.y other legal or commercial e:1ti r.v. 

t9t(l0) "Physician" means a---p~r,er:. an individual 

licensed under Title 37, chapter 3, to ?tactice medicine in 

th.:s state. 

t:l:8-}( ::.1_1 "Qualified patient" means a pat~ent 18 or more 

:tears of a'.)_e who has executed a decla=ation in accordance 

~ith this c~apt~r and wtc has bee~ de~er~ir:ed by the 

attending physician to be in a te~~ina: conditic~. 

tlit.G22_ "Reliab::.e doci1:ner,tat.:.cr: 11 means a st.2.ndordized, 

state-wide identification card or for~ or a ~e2~lace or 

bracelet of u~iform des~gn, adopted by a written, formal 

ur.ders:anding of the local comrr.ur.ity e,nerger:cy medical 

services agencies and licensed hos?ice and no~~ health 

agencies, that signifies anc certifies that a valid and 

c~rre11t declaration is on file and that the i~di~ dual is a 

qualified pat.e~t. 

(13) "State'1 means a state of the United States, the 

pistrict cf Columbia, the Commonwealt:-1 of Puerto Rice, or a 

territory or insular possession subject to the jurisdicti?__~ 

of the United States. 

fl1tJ..l...:!l "Terminal condition" means an incurable or 

irreversible condition that, without the administration of 
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life-sustaining p~e~ed~~e~ treatment, will, in the opinion 

of the attending physician, 

relatively short time.'' 

result in death within a 

Section 3. Section 50-9-103, MCA, is amended to read: 

~so-9-103. Declaration relating to use of 

life-sustaining proeed~re~--treatment -- designee. (1) Any 

eompe~ent-adcit An individual of sound mind and 18 or more 

years of age may execute ~~ny time a declaration e:e-e:nJ 

~ime direeti~9-that governing Lhe withholding or withdrawal 

of life-susta:ning pro~ed~re~--be--wi-thheld--or--withdrawn 

treatment. The de_clarant may desiqnate another individual of 

scund mind and 18 oc- more years of age to maJ<.e decisions 

governing _t~e w1thhold1nq or withdrawal of life-sustaining 

treatment. Heweve~T-the-dee±erat±on-±~-effeetive-only-~f-the 

d~eta~ant~~--eonditiofl--i~-deter~ined-to-be-termi~et-and-the 

deeiaran-t-i~-nt")l"--e:b1:e--to--m.e~e--t!'el:!:tfflent--deei~ion:,, The 

declaration must be signed by the declarant, or another at 

l~e declarant's direction, ±n-tne-pr~~enee-of and witnessed 

~ two witne~~e~ individuals. A physician or health care 

provider may presJme, in the absence of actual notice to the 

contrary, that the declaration complies with this chapter 

ar.d is valid. 

(2) ~t-±~-the-respon~ibiliey-of-the-deetarant-to-notify 

his--ph7~±eian--of--the--deelBration~--A--phy5ie±an-o~~otker 

heatth--ea~e--pre~ider--who--±~--pro~ided--a--eopy--of---the 
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dee±arat±on--9he±±-make-it-a-part-of-the-deetarant~~-medieai 

reeord~o 

t3t A declaration directing a physician to wi~~hold or 

withdraw life-sustaining treatmer1t may, but need not, be 1n 

the following form: 

DECLARATION 

:f I should have an incurable or irreversible condition 

that, without the administration of life-sustaining 

treatment, will, in the opinion of my attending physician, 

cause ny dea~t within a relatively ~hort time7-ie-±9-my 

de9±re-that-my-l±fe-not-be-proionged--by--admin±stratien--of 

i±£e-stt~ta±n±ng--praeedttre~o-i£-my-eondition-±~-ter~±~ai and 

I am ttnabie--to--partieipate--in no longer able to make 

decisions regarding 

attending physicianL 

Terminally Ill Act, 

my medical treatment, I direct ;ny 

pursuant to the Montana Rights c~ the 

to withhold or withdraw p~oeedtt~e~ 

treatment that mereiy--pre~o~9 only prolongs the rly±~9 

process of dying and are is not necessary to my comfort or 

freedom-from to alleviate pain. ¼t-±s-my-±~tent±on-t~at-th±~ 

deelarat±o~-skaii-be-vai±d-tt~t±i-revo~ed-by-me~ 

Signed this ...• day of ..•....... , ..... 

Signature ..••..........•....................... , ....... . 

City, County, and State of Residence ...................• 

The declarant ±~-krtown-to-me-and volu~tarily sig!1ed this 

document in my prese11ce. 
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witness .........•......•.•.•......•....••..•...••.••..•• 

Address .............. , .... •••••••••••••••••••••••••••••• 

Witness .............•..•..•• ••• ......• •••• - ....• • - . , , 

Address ............•...•.... ••• .... •••••••••••••••••• 

{3) A declaration that designates another individual to 

make decis18ns governing the withholding or withdrawal of 

l~fe-sustaininq trea~ment may, but need not, be in the 

following form: 

DECLARATION 

If sho11ld have an incurable and irreversible condition 

that, without the administration of life-sustaining 

treatment, will, in the opinion of my attending physician, 

cause ~y death within a relatively short time and I am no 

lons_er able to make decisions regarding my medical 

treatment, I appoint .........• or, if he or she is not 

reasonably availab:e or is unwilling to ~~r~~, ••••••••• •_! 

to make decisions on ~y behalf regarding withholding or 

~ithdrawal of treatment that only prolongs the process of 

dying and is not necessary for my comfort or to alleviate 

pain, pursuant to the Montana Rights of the Terminally Ill 

Act. 

If the individual I have appointed is not reasonably 

av~.l-}able or is unwilling to serve, I direct my attending 

2._l_:L?)Sidr~!.._.E__~_,rst:.ant to the Montana Rights of the Terminally 

: 11 [\cS, _:..:_i withhold or withdraw tredtroent that only 
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prolongs the process of dying and is not necessary for my 

comfort or to alleviate Eain. 

Signed this .... day of ......... •_! 

Si.9.nature •..•..........•...................... 

City, County, and State of Residence ................ . 

The declarant voluntarily signed this document in my 

E!~esence. 

Witness .•..••..•••••.•.••.••....••.•••.••..••....••••••• 

Address •..••••.•.••••..•...••••.....•..•••.••.....••..•. 

Witness .......•...•...••.•.•••....••.•..•..•....•.•••••• 

Address •••••••••••••..•••..•••......•....•.....•. 

Name and address of desi~nee. 

t,;ame •••••••••••••••••••••••••••• , •••••••••••. -----~-

Address .......•.• , •••.•...••............• ·~ 

(4) The designation of an attorney-in-fact __ p~~3uant to 

72-5-501 and 72-5-502, or the judicial aopointmen~ of an 

individual, who is autho_rized to make decisions regarding 

the wit hhol_Q_i_.0__9 __ C?.!:. ___ ~}:__~hdrawal of l if e-sus:.ai ni ng treatment 

constitutes for the purposes of this part a declaration 

designating another individual to act for the declarant 

pursuant to subsection (1). 

(5) A physician or other health care provider who is 

furnished a copy of the declaration shall make it a part of 

the declarant 's medical record and, if _· .. rnwilling to comply 

with the declaration! __ promptly so advise the declarant and 
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any individual designated to act for the declarant." 

Section 4. Section 50-9-104, MCA, is amended to read: 

"50-9-104. Revocation of declaration. (1) A declarant 

may revoke a declarat:on m~y-be-re~e~ed at any time and in 

any manner by-whieh-the-decler~nt-±s-able-~o-commttn±eate-hi9 

±nten~--to--re~o~e, without regard to mental or physical 

condition. A revocation 1s etEect1ve oniy--a~--to---the 

ettend±ng-phy~±e±en-or-efly-~ea¼th-e~re-prov±der-eet±ng-~nde~ 

t~e-gtl±danee-of-tkat-phy~±e±en upon its communication to the 

attendin~ physicia~ or other health care provider by the 

1: declarant or by-another-to-whom a w1cnes~ cu th~ revocation 
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was--eom..~ttnieated. A health care provider or emergency 

medical services personn~l witnessing a revocation shall act 

upon the revocation and shall communicate the revocation to 

the attending physician at the earliest opportunity. A 

revocation com.rnur.icated to a person other than the attending 

physician, emergency medical services personnel, or a health 

care provider is not effective unless the attending 

physician is informed of it before the qualified patient 

in need of life-sustaining p~oeedttre~ treatment. 

is 

( 2) The attending physician or other health care 

provider shall make the revocation a pact of the declarant's 

medical record.'' 

Section 5. Section 50-9-201, MCA, is amended to read: 

"50-9-201. Recording determination oE terminal 

-8-
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condition and content of declaration. When--en--attendi~g 

~hysician-who-has-bee"-"otified-0£-~he-existenee-anrl-e~ntent 

of-a-decla~at±on-dete~mines-that-the Upon determining that a 

declarant is in a terminal condition, the attending 

physician who ___ knows of a declaration shall record that 

determination and the content terms of the declaraticn in 

the declarant's medical record,'' 

Section 6. Section 50-9-202, MCA, is amended to read: 

"50-9-202. Treatment of qualified patients. (1) A 

qualified patient ~a~--che--r±ght--to ~ make decisions 

regarding ttse-of life-sustaining proeed~re9 treatment±£ so 

long as the patient is able to do so. ff-e-qttaiified-patient 

i~--not-ab%e-to-ffll!~e-9nch-dee±~ion~,-the-deelerat±on-9e~e~n~ 

dee±~iofts-re9ardiftg-tt~e-of-iife-~tt~tai~±nq-proeedttres, 

(2) This chapter does not proh±b±t-the--appl±eat±o~--or 

any---medieai---proced~re---or---inte~vention affect the 

responsibility of the attending physician or other health 

care provider to provide treatment, including the--prev±sion 

of nutrition and hydration, eon~±dered-neee~~a~y-eo-provid~ 

for a patient's comfort care or to-alleviate alleviation of 

pain. 

(3) ~he----deelaratie"----0£----a---qttalified---patient 

Life-sustaining treatment cannot be withheld or withdrawn 

pursuant to a declaration frl,m an individual kno1,..n t.o the 

attending physicia~ to be pregnant m~~t-be-~iven--ne--effeet 
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if so lon~ it is probable that the fetus eottld will 

develop to the point of live birth with continued 

application of life-sustaining proc:edt1res treatment." 

Section 7. Section 50-9-203, MCA, is amended to read: 

"50-9-203. Transfer of patients. tit An attending 

physician or other health care provider who is unwilling to 

comply with th@-~equir~m@nt~-o£-59-9-~8t-o~-who-i~-~~wi¼lin9 

to--eompty--with--the--d@e~aration-o£-a-q~ali£ied-patie~t-in 

aeeerdanee--with--56-9-Z6i this chaEter shall take all 

~easonable steps as oromptly as practicable to transfer care 

of the declarant to another physician or health care 

provider who is willing to do so. 

tit--If the policies of a health care facility preclude 

compliance with the declaration of a qualified patient under 

this chapter, that facility shall take all reasonable steps 

to transfer t~e patient to a facility in which the 

provisions of this chapter can be carried out. 11 

Section 8. Section 50-9-204, MCA, is amended to read: 

•so-9-204. Immunities. (1) In the absence of actual 

notice of the revocation of a declaration, the following, 

while acting in accordance with the requirements of this 

chapter, are not subject ~o civil or criminal liability or 

guilty of ~nprofessional conduct: 

(a) a physician who causes the withholding or 

withdrawal of life-sustaining proeeritlres treatment from a 

-10-
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qualified patient; 

(b} a person who participates in the withholding or 

withdrawal of life-sustaining ~roe~dttre~ treatment under the 

direction or with the authorization of a physician; 

{c) emergency medical services personnel who cause er 

participate in the withholding or withdrawal of 

life-sustaining procedttr~~ ~reatment under the direction of 

or with the authorization of a physician or who or, receipt 

of reliable documentation follow a living will protocol; 

(d) emergency medical services personnel who proceed to 

provide life-sustaining treatment to a qualified patient 

pursuant to a revocation comm1.1nicated to them~ and 

{e) a health care facility in which withholding or 

withdrawal occurs. 

( 2) A physician or other health ___ ~~~~_Erovidtr whose 

action u~der this chapter is in accord with redSOndble 

medical standards is not subject to civil ot criminal 

18 liability £or-aetion~-~nder-t~i~-ehapter-that-are-in--aeeord 

19 
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23 

24 

25 

with---ree~onable---med±~al---~tanda~d~ or discipline for 

unpr of ess ion_a 1 conduct with respect to __ th~!_ __ s!_~~-~-?-~__S>~. 

llt A physic~~!1 -~~- other heal th care provider whcse 

decision about the validity of consent under [section 12] is 

made in good faith is not subject to criminal or civil 

liability or discipline for unprofessional conduct with 

resQeCt to that decision. 
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(4) An individual designated pursuant to 50-9-103(1) or 

an individual authorized to consent pursuant to [section 

12], whose decision is made or consent is given in good 

faith pursuant to this chapter, is not subject to criminal 

or civil liability or discipline for unprofessional conduct 

with res.E_ect to that decision." 

Section 9. Section 50-9-205, MCA, is amended to read: 

"50-9-205. Effect on insurance -- patient's decision. 

(1) Death resulting from the ~ithholding a~ withdrawal of 

life-sustaining proeed~res--ptlr~tt~n~--to--e-d~e¼eret±o"-and 

treatment in accordance wi+::r. this chapc:er i:!I does not 

constitute, for an~ purpose, a suicide or homicide. 

(2) The making of a declaration pursuant to 50-9-103 

does not affect in-any--~enner the sale, procurement, or 

issuance of any policy of life insurance or annuity, nor 

does it affect, impair, or modify the terms of an existing 

policy of life insurance. No~ policy of life insurance is 

not legally impaired or invalidated i"--any--menner by the 

withholding or withdrawal of life-sustaining proeed~re~ 

treatment from an insured qttai±f±ed-petien~, notwithstanding 

any term of the policy to the contrary. 

(3) No-phys±~ian,-healCh-eer~-f8e±lity,-or-oCher-heaith 

eare--provide~--e"d--no--heaTth--e~re--serv±ee-p¼an,~in~tlrer 

isstling-dtsabiltty-tn~tl~anee,-~e¼f-tnstlred-employee--we¼fere 

bene.f-i:C--plat't7--or--nonpt"o£it-hospita:l-plan A person_ may not 
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prohibit or require any-person-to-exeettt~ the execution of a 

declaration as a condition for being insured for or 

receiving health care services. 

(4) This chapter creates no presumption concerning the 

intention of an individual who has revoked or has not 

executed a declaration with respect to the use, withholding, 

or withdrawal of life-sustaining ~roeedttre~ treatment in the 

event of a terminal condition. 

(5) Hoth±"g-±n-~k±s This chapter ine~ease~-or-dee~eese~ 

does not affect the right of a patient to make decisions 

regarding use of life-sustaining p~oeedttre~-ir treatment, so 

lon~ the patient is able to do soL or ±mpa±~s impair or 

~ttper~ede~ supersede any~ right or responsibility that any 

person has to effect the withholding or withdrawal of 

~edical care in--any--¼ew£~i--meftfter,-i~-thst-respe~t,-the 

~ro•±~±oft~-of-th±~-chepter-are-e~m~tat±ve. 

(6) This chapter does not require a physician or other 

health care provider to take action contrary to reasonable 

medical standards. 

t67ill This chapter does not condone, authorizeL or 

approve mercy killing or euthanasia." 

Section 10. Section 50-9-206, MCA, is amended to read: 

"50-9-206. Penalties. (1) A physician or other health 

care provider who willfully fails to tran~Cer ~e care of a 

gatient in accordance with 50-9-203 is guilty of a 
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misdemeanor punishable by a fine not to exceed $500 or 

imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(2) A physician who willfully fails to record the 

determination of terminal condition or the terms of a 

declaration in accordance with 50-9-201 is guilty of a 

misdemeanor punishable by a fine not to exceed $500 or 

imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(3) A--~er~on An individual who purposely conceals, 

cancels, defaces, or obliterates the declaration of another 

without the declarant's consent or who falsifies or forges a 

revocation of the declaration of another is guilty of a 

misdemeanor punishable by a fine not to exceed $500 or 

imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(4) A-per~on An individual who falsifies or forges the 

declaration of another individual or purposely conceals or 

withholds personal knowledge of a revocation as provided in 

50-9-104,---w±th--the--intent--to--eause--a--wi~h~o¼d±ng--or 

w±thdrBwat-of-tife-~u~t8in±ng-proe~dttre~, is guilty of a 

misdemeanor punishable by a fine not to exceed $500 or 

imprisonment in the county jail for a term not to exceed 1 

yedr, or both. 

~--~ pers:J1_1 wh8 requires or prohibits the execution of 
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a declaration as a condition for being insured for or 

receiving health care service is guilty of a misdemeanor 

punishable by a fine not to exceed $500 or imprisonment in 

the county jail for a term not to exce~ea~, or both. 

(6) A person who coerces or fraudulently induces ac. 

individual to execute a declaration is ~ of a 

misdemeanor punishable by a fine not to exceed $500 or 

imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(7) The penalties provided in this section do ~ot 

displace any sanction applicabl 0 under other law. ri 

NEW SECTION. Section 11. When declaration operative. 

(ll A declaration becomes operative when: 

(a) 

(b) 

it is communicated to the attending physic:an; and 

:he declarant is determined by the attending 

physician to be in a terminal condition and no lo~ger able 

to make decisions regarding 

life-sustaining treatment. 

(2) When the declaration 

attending physician and other health 

administr3.tion 

becomes 

care 

apera-:.ive, 

providers 

of 

the 

shall 

act in accordance with its provisions and with the 

instructions of a designee under 50-9-103(1) or comply with 

the transfer requirements of 50-9-203. 

NEW SECTION. Section 12. Consent by others to 

withholding or withdrawal of treatment. (1) lf a written 
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consent to the withholding or withdrawal of the treatment, 

witnessed by two individuals, is given to the attending 

physician, the attending physician may withhold or withdraw 

life-sustaining treatment from an individual who: 

(a) has been de:ermined by the attending physician to 

oe in a terminal condition and no longer able to make 

decisions regarding administration of life-sustaining 

treatment; and 

(b) has no effective declaration. 

(2) The authority to consent or to withhold consent 

under subsection (1) may be exercised by the following 

individuals, in order of priority: 

{a) the spouse of the individual; 

(b) an adult child of the individual or, if there is 

more than one adult child, a majority of the adult children 

who are reasonably available for consultation; 

(C) 

(dJ 

the parents of the individual: 

an adult sibling of the individual or, if there is 

more than one adult sibling, a majority of the adult 

siblings who are reasonably available for consultation; or 

(e) the nearest other adult relative of the individual 

by b~ood or adoption who is reasonably available for 

consultation. 

(3) If a class entitled to decirle whether to consent is 

not reasonably available for consultation and competent to 
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decide or if it declines to decide, the next class is 

authorized to decide. However, an equal division in a class 

does not authorize the next class to decide. 

(4) A decision to grant or withhold consent must be 

made in good faith. A consent is not valid if it conflicts 

with the expressed intention of the individual. 

(5) A decision of the attending physician acting in 

8 good faith that a consent is valid or invalid is conclusive. 

9 (6) Life-sustaining treatment cannot be withheld or 

10 withdrawn pursuant to this section from an individual known 

11 to the attending physician to be pregnant so long as it is 

12 probable that the fetus will develop to the point of live 

13 birth with continued application of life-sustaining 

14 treatment. 

15 NEW SECTION. Section 13. When health care provider may 

16 presume validity of declaration. In the absence of knowledge 

17 to the contrary, a physician or other health care provide: 

18 may assume that a declaration complies with this chapter and 

19 is valid. 

20 NEW SECTION. Section 14. Effect of previous 

21 declaration. An instrument executed before October 1, 1991, 

22 that substantially complies with 50-9-10311) is effective 

23 under this chapter. 

24 NEW SECTION. Section 15. Codification instruction. 

25 [Sections 11 through 14} are intended to be codified as an 
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integral part of Title 50, chapter 9, and the provisions of 

Title 50, chapter 9, apply to [sections 11 through 14]. 

NEW SECTION. Section 16. Effective date. [This act) is 

effective on passage and approval. 

-End-
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A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

MONTANA LIVING WILL ACT TO CONFORM TO THE UNIFORM RIGHTS OF 

THE TERMINALLY ILL ACT1 PROVIDING THAT OTHER INDIVIDUALS MAY 

AUTHORIZE THE WITHHOLDING OR WITHDRAWAL OF LIFE-SUSTAINING 

TREATMENT: CLARIFYING WHEN A DECLARATION RELATING TO THE USE 

OF LIFE-SUSTAINING TREATMENT IS OPERATIVE; PROVIDING FOR THE 

PRESUMPTION OF THE VALIDITY OF DECLARATIONS RELATING TO THE 

USE OF LIFE-SUSTAINING TREATMENT; AMENDING SECTIONS 

50-9-101, 50-9-102, 50-9-103, 50-9-104, 5D-9-2D1, 50-9-202, 

50-9-203, 50-9-204, 50-9-205, AND 50-9-206, MCA1 AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 50-9-101, MCA, is amended to read: 

•so-9-101. Short title. This chapter may be cited as 

the "Montana b¼Yiftg-Will Rights of the Terminally Ill Act•.• 

Section 2. Section 50-9-102, MCA, is amended to read: 

•so-9-102. Definitions. As used in this chapter, the 

following definitions apply: 

(11 "Attending physician• means the physician selected 

by or assigned to the patient, who has primary 

responsibility for the treatment and care of the patient. 
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(2) "Board" means the Montana state board 

examiners .. 

of medical 

(3} "Declaration" means a document executed in 

accordance with the requirements of 50-9-103 .. 

(4) "Department" means the department of health and 

environmental sciences. 

(5) "F.mergency medical services personnel" means paid 

or volunteer firefighters, law enforcement officers, first 

responders, emergency medical technicians, or other 

emergency services personnel acting within the ordinary 

course of their professions. 

(6) •Health care provider" means a person who is 

licensed, certified, or otherwise authorized by the law of 

this state to administer health care in the ordinary course 

of business or practice of a profession. 

(7) •Life-sustaining p~oeedttre treatment" means any 

medical procedure or intervention that, when administered to 

a qualified patient, will serve only to prolong the dying 

process. 

(8) "Living will protocol" means a locally developed, 

community-wide method or a standardized, state-wide method 

developed by the department and approved by the board, of 

providing palliative care to and withholding life-sustaining 

proe~dttrt!s treatment from a qualified patient under 

50-9-202 by emergency medical service personnel, 

-2-
SECOND READING 

\-\f> Ce~S 



~ 

l 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

ll 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0531/01 

(9) "Person" means an individual, corporation, business 

trust, estate, trust, partnership, association.!. joint 

venture, government, governmental subdivision or agency, or 

any other legal or commercial entity. 

t9tl!Jll "Physician• means a---per30~ an individual 

licensed under Title 37, chapter 3, to practice medicine in 

this state. 

t¼8t1.!.!.l "Qualified patient" means a patient 18 or more 

years of age who has executed a declaration in accordance 

with this chapter and who has been determined by the 

attending physician to be in a terminal condition. 

t¼¼t11!1 "Reliable documentation" means a standardized, 

state-wide identification card or form or a necklace or 

bracelet of uniform design, adopted by a written, formal 

understanding of the local community emergency medical 

services agencies and licensed hospice and home health 

agencies, that signifies and certifies that a valid and 

current declaration is on file and that the individual is a 

qualified patient. 

(13) '"State'' means a state of the United States, the 

District of Columbia, the Commonwealth of Puerto Rico, or a 

territory or insular passession subject to the jurisdiction 

of the United States. 

f¼iti!.!l "Terminal condition" means an incurable or 

irreversible condition that, without the administration of 
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life-sustaining p~eeed~r~s treatment, will, in the opinion 

of the attending physician, result in death within a 

relatively short time." 

Section 3. Section 50-9-103, MCA, is amended to read: 

"50-9-103. Declaration relating to 

life-sustaining proeedures--treatment -- desic 

use of 

(lJ Any 

ceape~en~-adnl~ An individual of sound mind and 18 or more 

years of age may execute at any time a decla~ation a~-any 

tiae directing-that governing the withholding or withdrawal 

of life-sustaining proeedttres--be--withhe¼d--or--withdrawn 

treatment. The declarant may designate another individual of 

sound mind and 18 or more years of age to make decisions 

governing the withholding or withdrawal of life-sustaining 

treatment. Rovever,-th~-dee¼aratien-is-effeetiv~-on¼y-if-the 

deelaraftt~9--eondit¼en--i9-deterfflined-to-&e-terminai-anft-the 

deeia~ant-i~-not--ab¼e--to--make--treetment--deeisiens~ The 

declaration must be signed by the declarant, or another at 

the declarant's direction, in-the-presence-of and witnessed 

~ two witnes~e~ individuals. A physician or health care 

provider may presume, in the absence of actual notice to the 

contrary, that the declaration complies with this chapter 

and is valid. 

(2) rt-is-the-responsibi¼ity-of-the-deeiarant-to-notify 

his--physieian--of--the--deeiaration~--A--physieisn-or-other 

hea¼th--eare--provider--who--is--provided--a--eopy--of---the 
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deeiaration--sftal¼-make-¼t-a-part-ef-the-dee¼arantis-medieai 

reeerdsa 

t3t A declaration directing a physician to withhold or 

withdraw life-sustaining treatment may, but need not, be in 

the following form: 

DECLARATION 

If I should have an incurable or irreversible condition 

that, without the administration of life-sustaining 

treatment, will, in the opinion of my attending physician, 

cause my death within a relatively short time,-it-is-my 

desire-that-my-li£e-not-be-pro¼onged--by--administr8tion--o£ 

¼i£e-sttstaining--proeedtt~esa-lf-ay-eendition-is-term¼na¼ and 

I am ttnab¼e--~o--partieipa~e--in no longer able to make 

decisions regarding ay medical treatment, I direct my 

attendinq physician~ 

Terminally Ill Act, 

pursuant to the Montana Rights of the 

to withhold or withdraw preeedttre9 

treatment that mereiy--pre¼eng only prolongs the dying 

process of dying and ar~ is not necessary to my com.fort or 

freedom-Ero■ to alleviate pain. it-is-my-in~ention-thet-thi9 

deeiaration-shall-be-valid-ttftti¼-revoked-by-me~ 

Signed this ••. , day of .•••...... , .•... 

Signature •.••..• ,,, ••..•..• , •....••.....•...•.•....•..•• 

City, County, and State of Residence •...•...•..........• 

The declarant is-known-to-m~-and voluntarily signed this 

document in my presence. 
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Witness ••••••••••••••.•••••••••••••••••••••••••••••••••• 

Address .....•.•••..•...••.••.•..•..•...••••••••••••••••• 

Witness ................................................. . 

Address ................................................. . 

(3) A declaration that designates another individual to 

make decisions governing the withholding or withdrawal of 

life-sustaining treatment may, b~t need not, be in the 

followins form: 

DECLARATION 

If I should have an incurable and irreversible condition 

that, without the administration of life-sustaining 

treatment, will, in the opinion of my attending physician, 

cause my death within a relatively short time and I am no 

longer able to make decisions regarding my_ medical 

treatment, I appoint .......••• or, if he or she is not 

reasonably available or is unwilling to serve, ••••.••••• , 

to make decisions on my behalf regarding withholding or 

withdrawal of treatment that only prolongs the process of 

dying and is not necessary for my comfort or to alleviate 

pain, pursuant to the Montana Rights of the Terminally Ill 

Act. 

If the individual I have appointed is not reasonably 

available or is unwilling to serve, I direct my attending 

~ysician, pursuant to the Montana Rights of the 

Ill Act, to withhold or withdraw treatment 
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prolongs the process of dying and is not necessary for my 

comfort or to alleviate pain. 

Signed this •••• day of •• ~· ••..•• , 

Signature .................................................. . 

City, County, and State of Residence •..••.•••.••••••••.. 

The declarant voluntarily signed this document in my 

presence. 

Witness ••••••••••••••.•••..••••••.•••••••.•• , ..••••••••• 

Address •••••••••••••..•••..•••••..••••••...• , ..•••.••••• 

Witness ........................................................................ . 

Address ••.......••.....•..•.•...............•.....•••••• 

Name and address of desi~nee. 

Name .................. , , , • • .. • .. • • • .. · • • · · · · · · • · • · • · · • • 

Addcess •.••..•••.•••••••••••••.••.••...•..••.•....••••• 

(4) The designation of an attorney-in-fact pursuant to 

72-5-501 and 72-5-502, or the judicial appointment of an 

individual, who is authorized to make decisions regarding 

the withholding or withdrawal of life-sustaining treatment 

constitutes for the purposes of this part a declaration 

designating another individual to act for the declarant 

pursuant to subsection (1). 

(5) A physician or other health cace provider who is 

furnished a copy of the declaration shall make it a part of 

the declarant's medical record and, if unwilling to comply 

with the declaration, promptly so advise the declarant and 
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any individual designated to act for the declarant.• 

Section 4. Section 50-9-104, MCA, is amended to read: 

•50-9-104. Revocation of declaration. (1) A declarant 

may revoke a decla['ation 11U1y-be-reYolted at any ·time and in 

any manner by-wh.ieh-the-deelarant-is-ab¼e-to-eMlftlttnicate-h¼s 

¼ft~ent--te--r~veke, without regard to mental or physical 

condition. A revocation is effective on¼y--as--te---~fte 

attending-physieian-or-any-hea¼th-eare-pro•ider-aeting-ttnder 

the-gttidanee-of-that-physieian upon its communication to the 

attending physician or other health care provider by the 

declarant or by-anoth~r-to-vhom a witness to the revocation 

was--eellUll.~"¼ea~~d. A health care provider or emergency 

medical services personnel witnessing a revocation shall act 

upon the revocation and shall communicate the revocation to 

the attending physician at the earliest opportunity. A 

revocation communicated to a person other than the attending 

physician, emergency medical services personnel, or a health 

care provider is not effective unless the attending 

physician is informed of it before the qualified patient is 

in need of life-sustaining proeed~res treatment. 

(2) The attending physician or other health care 

provider shall make the revocation a part of the declarant's 

medical record.,. 

Section 5. Section 50-9-201, MCA, is amended to read: 

•so-9-201. Recording determination of terminal 
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condition and content of declaration. Wheft--aft--attending 

p~ysieian-whe-has-been-ncei£ied-ef-tfte-ex~stenee-and-een~ent 

of-a-dee¼aratioft-determiftes-that-the UPon determining that a 

declarant is in a terminal condition, the attending 

physician who knows of a declaration shall record that 

detetmination and the eeftten~ ~ of the declaration in 

the declarant's medical record." 

Section 6. Section 50-9-202, MCA, is amended to read: 

•50-9-202. Treataent of qualified patients. (ll A 

qualified patient has--the--right--to ~ make decisions 

regarding nse-oE life-sustaining proeednres treatment if so 

long as the patient is able to do so. ff-a-qualified-patient 

is--not-able-te-!lllke-stteh-deeisions7-the-dec¼aratien-governs 

4ecisiens-regarding-ttse-of-¼ife-sustaininq-preeednres~ 

(2) This chapter does not prohibit-the--app¼ieation--oE 

any---~diea¼---proeedure---or---intervention affect the 

responsibility of the attending physician or other health 

care provider to provide treatment, including tfte--previeio" 

ef nutrition and hydration, eons¼d~red-"eeessa~y-~o-provide 

for a patient's comfort care or ~e-a¼l~viate alleviation of 

pain. 

(3) ~he----deelsration----oE----a---qnalified---patient 

Life-sustaining treatment cannot be withheld or withdrawn 

pursuant to a declaration frcJm an individual known to the 

attending physician to be pregnant mnst-be-giveft--fto--effeet 
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if so long as it is probable that the fetus een¼d !.!.!!. 

develop to the point of live birth with continued 

application of life-sustaining proeedttres treatment." 

Section 7. Section 50-9-203, MCA, is amended to read: 

•so-9-203. Transfer of patients. tit An attending 

physician or other health care provider who is unwilling to 

cOtllply with the-reqnirements-of-58-9-i8¼-or-who-is-nnw¼l¼ing 

to--eomply--with--the--dee¼sratioft-ef-a-qna¼ifiecl-patient-ift 

aeeerdsftee--with--58-9-i&i this chap_ter shall take all 

reasonable steps as promptly as practicable to transfer~ 

of the declarant to another physician or health care 

provider who is willing to do so. 

tit--If the policies of a health care facility preclude 

compliance with the declaration of a qualified patient under 

this chapter, that facility shall take all reasonable steps 

to transfer the patient to a facility in which the 

provisions of this chapter can be carried out." 

Section 8. Section 50-9-204, MCA, is amended to read: 

•so-9-204. I-unities. (1) In the absence of actual 

notice of the revocation of a declaration, the following, 

while acting. in accordance with the requirements of this 

chapter, are not subject to civil or criminal liability or 

guilty of unprofessional conduct: 

(a) a physician who causes the withholding or 

withdrawal of life-sustaining ~reeedures treat~~nt from a 

-10-



1 

2 

3 

4 

5 

6 

7 

8 

g 

10 

11 

l2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0531/01 

qualified patient; 

(b) a person who participates in the withholding or 

withdrawal of life-sustaining pr<>eednres treatment under the 

direction or with the authorization of a physician: 

(c) emergency medical services personnel who cause or 

participate in the withholding or withdrawal of 

life-sustaining pr<>eednres treatment under the direction of 

or with the authorization of a physician or who on receipt 

of reliable documentation follow a living will protocol; 

Cd) emergency aedical services personnel who proceed to 

provide life-sustaining treatment to a qualified patient 

pursuant to a revocation c01111unicated to them: and 

(el a health care facility in which withholding or 

withdrawal occurs. 

(2) A physician or other health care provider whose 

action under this chapter is in accord with reasonable 

medical standards is not subject to civil or criminal 

liability fsr-aetions-nnder-this-ehapter-that-are-in--seeord 

w¼th---reasenab¼e---medieal---s~anderds or discipline for 

unprofessional conduct with respect to that decision. 

(3) A physician or other health care provider whose 

decision about the validity of consent under (section 12) is 

made in good faith is not subject to criminal ~r civil 

liability or discipline for unprofessional conduct 

resl!!!.ct to that decision. 
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(4) An individual designated pursuant to 50-9-103(1) or 

an individual authorized to consent pursuant to {section 

121, whose decision is made or consent is given in good 

faith pursuant to this chapter, is not subject to criminal 

or civil liability or discipline for unprofessional conduct 

with respect to that decision.• 

Section 9. Section 50-9-205, MCA, is amended to read: 

"58-9-205. Effect on insurance - patient's decision. 

(1) Death resulting fr0111 the withholding or withdrawal of 

life-sustaining pr..eedures--pursnant--to--a-deelaration-and 

treatment in accordance with this chapter ¼s does not 

constitute, for any purpose, a suicide or homicide. 

(2) The making of a declaration pursuant to 50-9-103 

does not affect in-any--manner the sale, procurement, or 

issuance of any policy of life insurance or annuity, nor 

does it affect, imp.air, or modify the terms of an existing 

policy of life insurance. No~ policy of life insurance is 

_!!2! legally impaired or invalidated in--any--11anner by the 

withholding or withdrawal of life-sustaining proeedures 

treatment from an insured qtte¼iEied-pa~¼enew notwithstanding 

any term of the policy to the contrary. 

(3) No-physieian,-health-eare-£aeility7-or-other-health 

eare--provider--and--no--hea¼~h--eare--8er•iee-p¼enT-¼nsnrer 

~asttin~-disab¼lity-insuraneeT-se¼f-¼nsttred-emp¼oyee--we¼fere 

bene£it--plan7--0r--nonprofit-hospital-plan A person may~ 
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prohibit or require any-perseft-~e-e~~ctt~e the execution of a 

declaration as a condition for being insured for or 

receiving health care services. 

(4) This chapter creates no presumption concerning the 

intention of an individual who has revoked or has not 

executed a declaration with respect to the use, withholding, 

or withdrawal of life-sustaining proeed~res treatment in the 

event of a terminal condition. 

(5) Nethin9-in-this This chapter i~ereases-or-aeereases 

does not affect the right of a patient to make decisions 

regarding use of life-sustaining p~oeedttres-ir treatment, so 

lon~ the patient is able to do soL or impairs impair or 

supersedes supersede afty ~ right or responsibility that any 

person has to effect the withholding or withdrawal of 

medical care ¼ft--any--¼swf~l--msftne~.-!~-thst-r~s~eet,-the 

pro¥is¼oft9-ef-~hi9-ehspter-are-ettmttiative. 

(6) This chapter does not require a physician or other 

health care provider to take action contrary to reasonable 

medical standards. 

t6tlll This chapter does not condone, authorizeL or 

approve mercy killing or euthanasia." 

Section 10. Section 50-9-206, MCA, is amended to read: 

"50-9-206. Penalties. (l) A physician or other health 

care provider who willfully fails to tcan&fer the care of a 

~tient in accordance with 50-9-203 is guilty of a 
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misdemeanor punishable by a fine not to exceed $500 or 

imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(2) A physician who willfully fails to record the 

determination of terminal condition or the terms of a 

declaration in accordance with 50-9-201 is guilty of a 

misdemeanor punishable by a fine not to exceed $500 or 

imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(3) A--per~on An individual who purposely conceals, 

cancels, defaces, or obliterates the declaration of another 

without the declarant 1 s consent or who falsifies or forges a 

revocation of the declaration of another is guilty of a 

misdemeanor punishable by a fine not to exceed $500 or 

imprisonment in the county jail for a term not to exceed l 

year, or both. 

(4) A-per~on An individual who falsifies or forges the 

declaration of another individual or purposely conceals or 

withholds personal knowledge of a revocation as provided in 

50-9-104,---wtth--the--t~t~nt--to--eattse--8--withhe%ding--or 

withd~av&l-o£-life-9tt~te¼ning-proe~dttre~T is guilty of a 

misdemeanor punishable by a fine not to exceed $500 or 

imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(5) A person who requires or prohibits the execution of 
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a declaration as a condition for being insured for or 

receiving health care service is guilty of a misdemeanor 

punishable by a fine not to exceed $500 or imprisonment in 

the county jail for a term not to exceed 1 year, or both. 

(6) A person who coerces or fraudulent!~ induces an 

individual to execute a declaration is ~ of a 

misdemeanor punishable by a fine not to excee~ 3-500 or 

imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(7) The penalties provided in this section do not 

displace any sanction applicable under other law." 

NEW SECTION. Section 11. When declaration operative. 

(1) A declaration becomes operative when: 

(al 

(b) 

it is communicated to the attending physician; and 

the declarant is determined by the attending 

physician to be in a terminal condition and no longer able 

to make decisions regarding 

life-sustaining treatment. 

( 2) When the declaration 

attending physician and other health 

administration 

becomes 

care 

opera:ive, 

providers 

of 

the 

shall 

act in accordance with its provisions and with the 

instructions of a designee under 50-9-103(1) or comply with 

the transfer requirements of 50-9-203. 

NEW SECTION. Section 12. Consent by others to 

withholding or withdrawal of treatment. (1) If a written 
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consent to the withholding or withdrawal of the treatment, 

witnessed by two individuals, is given to the attending 

physician, the attending physician may withhold or withdraw 

life-sustaining treatment from an individual who: 

(a) has been determined by the attending physician to 

be in a terminal condition and no 

decisions regarding administration 

treatment; and 

(b) has no effective declaration. 

longer 

of 

ab· _.:, make 

life-sustaining 

(2) The authority to consent or to withhold consent 

under subsection (1) may be exercised by the following 

individuals·, in order of priority: 

(a) the spouse of the individual; 

(b) an adult child of the individual or, if there is 

more than one adult child, a majority of the adult children 

who are reasonably available for consultation; 

(c) 

(dJ 

the parents of the individual; 

an adult sibling of the individual or, if there is 

more than one adult sibling, a majority of the adult 

siblings who are reasonably available for consultation; or 

(e) the nearest other adult relative of the individual 

by blood or adoption who is reasonably available for 

consultation. 

(3) If a class entitled to decide whether to corisent is 

not reasonably available for consultation and competent to 
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decide or if it declines to decide, the next class is 

authorized to decide. However, an equal division in a class 

does not authorize the next class to decide. 

(4) A decision to grant or withhold consent must be 

made in good faith. A consent is not valid if it conflicts 

6 with the expressed intention of the individual. 

7 (5) A decision of the attending physician acting in 

8 good faith that a consent is valid or invalid is conclusive. 

9 (6) Life-sustaining treatment cannot be withheld or 

10 withdrawn pursuant to this section from an individual known 

11 to the attending physician to be pregnant so long as it is 

12 probable that the fetus will develop to the point of live 

13 birth with continued application of life-sustaining 

14 treatment. 

15 NEW SECTION. Section 13. When health care provider may 

16 presume validity of declaration. In the absence of knowledge 

17 to the contrary, a physician or other health care provider 

18 may assume that a declaration complies with this chapter and 

19 is valid. 

20 NEW SECTION. Section 14. Effect of previous 

21 declaration. An instrument executed before October 1, 1991, 

22 that substantially complies with 50-9-103(1) is effective 

23 

24 

under this chapter. 

NEW SECTION. Section 15. Codification instruction. 

25 (Sections 11 through 14) are intended to be codified as an 
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integral part of Title 50, chapter 9, and the provisions of 

Title 50, chapter 9, apply to [sections 11 through 14). 

NEW SECTION. Section 16. Effective date. [This act) is 

effective on passage and approval. 

-End-

-18-



~ 

52nd Legislature HB 0635/02 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HOUSE BILL NO. 635 

INTRODUCED BY MEASURE, MAZUREK, L. NELSON, 

STRIZICH, MESSMORE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

MONTANA LIVING WILL ACT TO CONFORM TO THE UNIFORM RIGHTS OF 

THE TERMINALLY ILL ACT; PROVIDING THAT OTHER INDIVIDUALS MAY 

AUTHORIZE THE WITHHOLDING OR WITHDRAWAL OF LIFE-SUSTAINING 

TREATMENT; CLARIFYING WHEN A DECLARATION RELATING TO THE USE 

OF LIFE-SUSTAINING TREATMENT IS OPERATIVE: PROVIDING FOR THE 

PRESUMPTION OF THE VALIDITY OF DECLARATIONS RELATING TO THE 

USE OF LIFE-SUSTAINING TREATMENT; AMENDING SECTIONS 

50-9-101, 50-9-102, 50-9-103, 50-9-104, 50-9-201, 50-9-202, 

50-9-203, 50-9-204, 50-9-205, AND 50-9-206, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 50-9-101, MCA, is amended to read: 

•so-9-101. Short title. This chapter may be cited as 

the "Montana b±"fi=ftg-Wi:¼¼: Ri9hts of the Terminally Ill Act 11
•

11 

Section 2. Section 50-9-102, MCA, is amended to read: 

•so-9-102. Definitions. As used in this chapter, the 

following definitions apply: 

( l) ''Attending physician'' means the physician selected 

by or assigned to the patient, who has primary 
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responsibility for the treatment and care of the patient. 

( 2) "Board" means the Montana state board of medical 

examiners. 

(3) ''Declaration'' means a document executed in 

accordance with the requirements of 50-9-103. 

(4) "Department" means the department of health and 

environmental sciences. 

( 5) "Emergency medical services personnel" means paid 

or volunteer firefighters, law enforce~ent officers, first 

responders, emergency medical technicians, or other 

emergency services personnel acting within the ordinary 

course of their professions. 

(6} "Health care provider" means a person who is 

licensed~~tifie~ or otherwise authorized by the law of 

this state to administer health care in the ordinary course 

of business or practice of a profession. 

(7) ''Life-sustaining p~oeedtlre treatment'' means any 

medical procedure or intervention that, when administered to 

a qualified patient, will serve only to prolong the dying 

process. 

( B) "Living will protocol" means a locally developed, 

community-wide method or a standardized, state-wide method 

developed by the department and approved by the board, of 

providing palliative care to and withholding life-st1staining 

proe~ri.t:1re.s t.redt~ment from a qualified pati~nt under 

THIRD READING 
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50-9-202 by emergency medical service personnel. 

(9) 11 Person 11 means an individual, corporati_9~, business 

trust, estate, trust, partnership, association!. joint 

venture, government, governmental subdivisior. or agency, or 

any other legal or commercial entity. 

t9tj_!_QJ_ "Physician" means e:---pero:9ol"I: an individual 

licensed under Title 37, chapter 3, to practice medicine in 

this state. 

t¼Stil!l "Qualified patient" means a patient 18 or more 

years of age who has executed a declaration in accordance 

with this chapter and who has been determined by the 

attending physician to be in a terminal condition. 

t¼3::t1..!.ll "Reliable documentation 11 means a standardized, 

state-wide identification card or form or a necklace or 

bracelet of uniform design, adopted by a written, formal 

understanding of the local community emergency medical 

services agencies and licensed hospice and home health 

agencies, that signifies and certifies that a valid and 

current declaration is on file and that the individual is a 

qualified patient. 

(13) "State" means a state of the United States, the 

District of Columbia, the Commonwealth of Puerto Rico, or a 

territory or insular possession subject to the jurisdiction 

of the United States. 

f¼:i'ti.!..il "Terminal condition" means an incurable or 
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irreversible condition that, ~ithout the administration of 

life-sustaining proeeattres treatment, will, in the opinion 

of the atte~ding physician, result in death within a 

relatively short time.'' 

Section 3. Section 50-9-103, MCA, is amended to read: 

•so-9-103. Declaration relating to use of 

life-sustaining preeeaores--treatment -- designee. (1) A"Y 

compete"t-adtt¼t An individual of sound mind and 18 or more 

years of age may execute at any time a declaration at-any 

t¼ffle direet±ng-that governing the withholding or withdrawal 

of life-sustaining proeedares--be--w¼thhe±d--or--w±thdrewn 

treatment. The declarant may designate another individual of 

sound mind and 18 or more years of age to make decisions 

governing the withholding or withdrawal of life-sustaining 

treatment. Hewe•er,-the-dee¼arat±on-±s-e££eet±•e-on¼y-¼£-tfte 

dee%arantis--eend±t±o~--±s-determined-to-ee-term±na¼-and-tfte 

dee¼arane-±s-not--ab¼e--to--fflake--treatment--dee¼s±ons. The 

declaration ~ust be signed by the declarant, or another at 

Lhe declaranc'~ direction, ~~-t~e-presence-ot and witnessed 

~ two witnesses individuals. A physician or health care 

provider may presume, in the absence of actual notice to the 

contrary, that the declaration complies with this chapter 

and is valid. 

(2) ft-i~-the-responsietitty-or-tne-dec±arant-te-"ot~fy 

ht~--phys¼c¼an--or--the--deeiarat¼on,--A--pny~te±8n-or-other 
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hea¼tft--care--prcw¼der--who--¼s--pro•iaed--a--eopy--or---ehe 

deciaraticn--sha¼¼-ma~e-it-a-part-of-the-dee%arant~~-meeiea½ 

3 reee!'d:ST 

4 
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t3t A declaration directing a physician to withhold or 

withdraw life-sustaining treatment may, but need not, be in 

the following form: 

DECLARATION 

If I should have an incurable or irreversible condition 

that, without the administration of life-sustaining 

treatment, will, in the opinion of my attendina physician, 

cause my death within a relatively short time;-~t-¼s-my 

desire-~ftat-my-¼ife-not-be-pro½on~ed--by--administration--ei 

¼i£e-sttstaiftift~--preeed~res,-ff-my-eoftd¼tioft-¼s-term~na¼ and 

I am ttnabte--to--par~+etpate--i" no longer able to make 

decisions regarding my medical treatment, I direct my 

attending physician, pursuant to the Montana Rights of the 

Terminally Ill Act, to withhold or withdraw ri!"oeedtires 

treatment that mereiy--proioftg only prolongs the dy+"g 

process of dying and are is not necessary to my comfort or 

freedom-from to alleviate pain. %t-is-my-inte"tieft-t~at-this 

dee¼aratien-9fta¼¼-be-vatid-ttnti¼-revoked-by-me• 

Sigr.ed this ..•. day of ..•••...•• , ..... 

Signature .................••...•.....••.•........•...... 

City, County, and State of Residence ................... . 

The declarant is-knewn-ee-me-and voluntarily signed thi~ 
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document in my presence. 

Witness ..........•••..••........•..•...•.••....••...•..• 

Address .......•..................• - ....•.. • • • • • • • • • • • • • • 

Witness ..•.•.................•..............•...•.••• , .• 

Address ...................••.............•.. , ..... , •..• • 

(3) A declaration that designates another individual to 

make decisions governing the withholding or. withdrawal of 

life-sustaining treatment may, but need notL be in the 

followin.9. form: 

DECLARATION 

If I should have an incurable and irrev,e,rsible cvn~ion 

that, without the administration of 1 if e-st.:..s tZi in i n.9. 

treatmentL_wUh in the opinion of my attending physician, 

cause my death within a relatively short time and I am no 

lon.9.er able to make decisions regarding my medical 

treatment.L____±_ a~i_!'!~ ~~ .. ~___Qr,_ if he or she is not 

reasonably available or is unwillin~ ~o serve, 

to make decisions on my behalf regarding withholding or 

withdrawal of treatmen~ that only prolongs the process of 

dying and is not necessary for my comfort or to alleviate 

pain, pursuant to the Montana Rights of the Terminally Ill 

Act. 

If the individual I have appointed is not reasonably 

d.V.3ilable ,..'t -------- is u:cwi:i.lin~::ier·:e, Jir.=ic:: 7.1'/ attend~ 

f2!1..J.'.:.iici~,!.___.E.ursudnt to the Monc.ana Riqnts cf ::he Terminally 
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Ill ActL to withhold or withdraw treat~en~ that only 

prolongs the process of dying and is not ner.~ssary for my 

comfort or to alleviate 2ain. 

Signed this •.•. day of ········-·-·~'--~ 
Signature ..••...................................•....... 

City, County, an1__State_of Residence ................... . 

The declarant vcluntaril~ned this documer.t 1n my 

E_resence. 

Witness ..•..•..........................•...........•.... 

Address ••.•.••••..••....•••..•.••..•.••••....••.•..•.•.• 

Witness •.•••.....••.••••••.....••....•••..•••..••••.•••. 

Address ••••••••••••...•.••••.•.••••••••••.•.•..••••••••. 

Name and a~dress of designee. 

Name . • • • • • · • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ••••••••••• 

Addt'ess ...•.•......•....•.........................•.... 

(4} ~~e IF THE designation of au attorney-in-fact 

.e.ursuant to 72-5-501 and 72-S-502.! or the judicial. 

a_EQ9intm~n~ of an i n_4...!_'{__idual...! !!.1'."~ - -± !!I- -stt t. f"l.1.•n11 1:!'!I!~ c::q!:i'f~_!-~ 

WRITTEN AUTHORIZATION to make decisions regarding the 

withholding or withdrawal cf life-sustaining treatment, 

constitttt@e THAT DESIGNATION OR APPOINTMENT CONSTITUTES.! for 

the purposes of this part, a declaration designating another 

individual to act for the declarant E_ursuant to subsection 

j__1J__,_ 

(5) A physician or other health care provider who is 
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furnished~ copy of the declaration shall make it a part of 

the declara~t•s medic~l recqrd an~! ~f unwl~~ing to comply 

with the dec;aration, promptly so advise the declarant 

any individual designated to act for the declarant." 

and 

Section r Section 50-9-104, MCA, is amended to read: 

"50-9-104. Revocation of declaration. {l) A declarant 

may revoke a dec1a,a.tio11 may-~l!-revehed at any time and in 

any manner oy-w~ie"-t"l!-dl!e~arant-is-ab¼e-to-eofflffl.ttn±eaee-hi9 

+nte~t--te--revo~e, without regard to ~ental or physical 

condition. A revocation is effective oniy--~~--to---~he 

a~tendi"g-phy~±c~an-or-nny-hea¼~h-eere-prev:der-acting-ttnder 

the-9tt~dane~-~f-e"et-physieisn upon~ communication to the 

attending physician or OLher health care provider by the 

declarant or ~y-enother-to-whom a witness to the revocation 

wns--eolM\ttM~~atea. A health care provider or emergency 

medical services personnel witnessing a revocation shall act 

the revocat.icn and ;;,hall communicate the revocation to upon 

,h,eatte-rid, f.)J-1,, :,icj d:l at the ea.rlie:.,t opportunity. A 

revocation communicated tv a person other than the attending 

physician, emergency medical services personnel, or a health 

care provider is not effective unless the attending 

physician is informed of it before the qualified patient is 

in need of life-sustaining pro~~attrl!~ ~a~~~~-

12) The attending physician or Jther health care 

provider shall make the revocation a part of the decla1·ant's 
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medical record. 11 

Section 5. Section 50-9-201, HCA, is amended to read: 

determination of terminal •so-9-201. Recording 

condition and content of declaration. Wheft--8n--attend±n9 

phys±e¼an-who-has-been-noti£ied-o£-the-e~±stenee-an~-eontent 

0£-a-dee¼aratten-determ±nes-that-the Upon determining that a 

declarant is in a terminal condition, the attending 

physician who knows of a declaration shall record that 

determination and the content terms of the declaration in 

the declarant 's medical record." 

Section 6. Section 50-9-202, MCA, is amended to read: 

•so-9-202. Treatment of qualified patients. {l) A 

qualified patient has--the--r±9ht--to ~ make decisions 

regarding ttse-e~ life-sustaining proced~res treatment ±f ~ 

long as the patient is able to do so. f£-a-qtta¼±f±ed-p9t±e"t 

is--nee-a8¼e-to-make-stteh-decisionsT-t~e-dec¼arae±o"-govern~ 

deeisions-re~ard¼n~-ttse-0£-¼±fe-sttstain¼ng-proeedttres~ 

(2) This chapter does not proh*~±t-the--appi±eat±on--of 

any---meeiea¼---proeed~re---or---±ntervention affect the 

responsibility of the attending physician or other health 

care provider to provide treatment, including the--pro¥ision 

of nutrition and hydration, eonsidered-neeessary-to-prov±de 

for a ~atient's comfort care or ~o-allev±ate alleviation of 

pain. 

(3} ffte----dee½aration----of----a---q~a¼if±ed---patie~~ 
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Life-sustaining treatment cannot be withheld or withdrawn 

pursuant to a declaration from an individual known to the 

attending physician to be pregnant mttet-be-g~Yeft--no--e££eet 

½£ so long as it is probable that the fetus eottiC will 

develop to the point of live birth with continued 

application of life-sustaining ~reeedttres treatment," 

Section 7. Section 50-9-203, MCA, is amended to read: 

•so-9-203. Ttansfer of patients. ttt An attending 

physician or other health care provider who is unwilling to 

comply with t"e-reqtt±reme~ts-eE-50-9-i8t-o~-who-±~-~Mwii%±n9 

to--eofflpiy--w~t~--t~e--dee¼ar8tio~-of-a-~ttai~Eied-pet~e~t-~~ 

aceorda~ee--w±th--58-9-%8~ this chapter shall take all 

reasonable steps as promptly as practicable to transfer~ 

of the declarant to another physician or health care 

provider who is willing co do so. 

tit--If the policies of a health care facility preclude 

compliance with the declaration of a qualified patient under 

this chapter, that facility shall take all reasonable 

to transfer the patient to a facility in which 

provisions of this chapter can be carried out. 11 

steps 

the 

Section 8. Section 50-9-204, MCA, is amended to read: 

•so-9-204. Immunities~ (l) In the absence of actual 

notice of the revocation of a declaration, the following, 

while acti11g in 3c2orda~ce w1ch the req~irements of this 

chapter, are not subject to civil or criminal liability or 
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• 
guilty of unprofessional conduct: 

(a} a physician who causes the withholding or 

withdrawal of life-sustaining ~reeeattres tredtment from a 

qualified patient; 

(b) a person who participates in the withholding or 

withdrawal of life-sustaining proeedares trea~ment under the 

direction or with the authorization of a physician; 

{c) emergency medical services personnel who ca~se or 

participate in the withholding or withdrawal of 

life-sustaining pr~eedares treatment under the direction of 

or with the authorization of a physician or who on receipt 

of reliable documentation follow a living will prot~col; 

(d) emergency medical services perso~nel who proceed to 

provide life-sustaining treatment to a qualified patient 

pursuant to a revocation communicated to them; and 

(e) a health care facility in which withholding or 

withdrawal occurs. 

(2) A physician or other health care provider whose 

action under this chapter is in accord with reascnaable 

medical standards is not subject to civil or criminal 

liability ror-eet¼ene-ttnfter-eh¼s-ehapt@r-thet-er@-%n--seeo~d 

w~th---reasenab¼e---medicsi---sta"dards or disci,eline for 

unprofessional conduct with respect to that decision. 

I 3 I A physician or other health care erovider whose 

decision about the validity of consent under ( set; 0 _Q__n ____l2_l is 
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made in good faith is not subject to criminal or civil 

liability or discipline for unprofessional conduct with 

respect to that decision. 

(4) An individual designated pursuant to 50-9-103(1) or 

an individual authorized to consent pursuant to [section 

12], whose decision is made or consent is given in good 

faith pursuant to this chapter, is not subject to criminal 

or civil liability or discipline for unprofessional conduct 

with respect to that decision." 

Section 9. Section 50-9-205, MCA, is amended to read: 

•so-9-205. Effect on insurance -- patient's decision. 

(1) Death resulting from the withholding or withdrawal of 

life-sustaining preeedttre9--pttrstta"e--te--a-dee¼e~at~eft-aftd 

treatment in accordance with this chapter is does not 

constitute, for any purpose, a suicide or homicide. 

{2) The making of a declaration pursuant to 50-9-103 

does not affect ift-a~y--maftne~ the sale, procurement, or 

issuance cf any policy Qf life insurance or annuity, nor 

does it affec~, impair, or modify the terms of an existing 

policy of life insurance. No~ policy of life insurance is 

~ legally impaired or invalidated in--~ny--manner by the 

withholding or withdrawal of life-sustaining proced~res 

treatment from an insured c:ilja¼:ified-pat:¼ent, notwithstanding 

any term cf the policy to the contrary. 

(3) Ne-phy~ician,-n~n±tn-ea~e-feet±i~y,-o~-~ther-hea¼tn 
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eare--pro•~der--a"d--no--hea¼eh--eare--ser~±ee-p%an7 -tftsttrer 

issu±n9-d±seb¼¼±ty-±nsttranee,-se¼E-±ns~red-empioyee--weifere 

benefit--pian,--or--nenpro!it-nospitei-pien A person may not 

prohibit or require any-pereen-to-exeeute the execution of a 

declaration as a condition for being insured for 

receiving health care services. 

or 

(4) This chapter creates no presumption concerning the 

intention of an individual who has revoked or has not 

executed a declaration with respect to the use, withholding, 

or withdrawal of life-sustaining proc:ed1:1re~ treatment in the 

event of a terminal condition. 

t5) Ne~hift~-in-~his This chapter iftereases-or-deereases 

does not affect the right of a patient to make decisions 

regarding use of life-sustaining ~reeedttres-i£ treatment, so 

lon~ the patient is able to do soL or impairs impair or 

stt~ersedes supersede any~ right or responsibility that any 

person has to effect the withholding or withdrawal of 

medical care in--afty--¼aw£tt¼--menfterT-r~-tfta~-respeet;-tfte 

provisiens-et-this-eftapter-are-ettmtt¼ative. 

(6) This chapter does not require a physician or other 

health care provider to take action contrary to reasonable 

medical standards. 

t6till This chapter does not condone, authorizeL or 

approve mercy killing or euthanasia." 

Section 10. section 50-9-206, MCA, is amended to read: 
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•so-9-206. Penalties. (1) A physician or other health 

care provider who willfully fails to transfer the care of a 

E.atient in accordance with 50-9-203 is guilty of a 

misdemeanor punishable by a fine not to exceed $500 or 

imprisonment in the county jail for a term not to exceed 1 

year, or both. 

( 2) A physician who willfully fails to record the 

determination of terminal condition or the terms of a 

declaration in accordance with 50-9-201 is guilty of a 

misdemeanor punishable by a fir:e not to exceed $500 or 

imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(3) A--per~eft An individual who purposely conceals, 

cancels, defaces, or obliterates the declaration of another 

without the declarant's consent or who falsifies or forges a 

revocation of the declaration of another is guilty of a 

misdemeanor punishable by a fine not to exceed $500 or 

imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(4) A-per~on An individual who faisifies or forges the 

declaration of another individual or purposely conceals or 

withholds personal knowledge of a revocation as provided in 

~0-9-1047---witn--~he--intene--to--eatt~e--a--~tehhoiding--or 

withdr~w~¼-~E-½if~-~tt~ea~nin~-preeed~re~T is SJil~y of a 

misdemPancr pu~ishable by a fine no~ =a exceed $500 or 
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imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(5) A person who requires or prohibits the execution of 

a declaration as a condition for being ~nsured for or 

receiving health care servlce ls guil~y of a_~~sdemeanor 

punishable by a fine not to exceed $500 or imprisonment in 

the county jail for a term not to exceed 1 year, or both. 

(6) A person who coerces or ~raudulently induces an 

individual to execute a declaration 1s guilty of a 

misdemeanor punishable by a fine not to exceed $500 or 

imprisonment 1n the county jail for a term not to exceed 1 

year, or both. 

(7) The penalties provided 1n this section do not 

displace any sanction applicable under other law.' 1 

NEW SECTION. Section 11. When declaration operative. 

(1) A declaration becomes operative when: 

(a) 

( b) 

it is communicated to the attending physician; and 

the declarant is determined by the attending 

physician to be in a terminal condition and no longer able 

to mak.e decisions regarding administration of 

life-sustaining treatment. 

(2) When the declaration becomes operative, the 

attending physician and other health care providers shall 

act 1n accordance with its provision~ and with the 

instructions of a designee under 50-9-103(l) or comply with 
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the transfer requirements of 50-9-203. 

NEW SECTION. Section 12. Consent by others to 

withholding or withdrawal of treatment. {l) If a wri~ten 

consent to the withholding or withdrawal of the treat~ent, 

witnessed by two individuals, is given to the atte~ding 

physician, the attending physician may withhold or withdraw 

life-sus~aining treatment from an individual who: 

(a} has been determined by the attending physicia~ to 

be in a terminal condition and no longer able to make 

decisions regarding administration of life-sustai~ing 

treatment; and 

{b} has no effective declaration. 

(2} The authority to consent or to withhold consent 

under subsection (1) may be exercised by the following 

individuals, in order of priority: 

(a} the spouse of the individual~ 

(b} an adult child of the individual or, if there is 

~ore than one adult child, a majority of the adult children 

who are reasonably availabl~ for consultation; 

more 

(c) the parents of the individual; 

(d) an adult sibling of the individual or1 if there is 

than one adult sibling, a majority of the adult 

~iblings who are reasonably available for consultation: or 

(e) the nearest other adult reldtive ot th@ indiv~dual 

oy blood or adoption who is reasonably dVailable for 
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consultation. 

(3) If a class entitled to decide whether to consent is 

not reasonably available for consultation and competent to 

decide or if it declines to decide, the next class is 

authorized to decide. However, an equal division in a class 

does not authorize the next class to decide. 

{4) A decision to grant or withhold consent must be 

made in good faith. A consent is not valid if it conflicts 

with the expressed intention of the individual. 

(5) A decision of the attending physician acting in 

11 good faith that a consent is valid or invalid is conclusive. 

12 (6) Life-sustaining treatment cannot be withheld or 

13 withdrawn pursuant to this section from an individual known 

14 to the attending physician to be pregnant so long as it is 

15 probable that the fetus will develop to the point of live 

16 birth with continued application of life-sustaining 

17 treatment. 

18 NEW SECTION. Section 13. ilhen health care provider may 

19 presume validity of declaration. In the absence of knowledge 

20 to the contrary, a physician or other health care provider 

21 may assume that a declaration complies with this chapter and 

22 is valiri. 

NEW SECTION. Section 14. Effect of previous 23 

24 declaration. An instrument executed before October 1, >J :l l, 

25 that substantially complies with 50-9-103(1) is e[fective 
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under this chapter. 

NEW SECTION. Section 15. Codification instruction. 

[Sections 11 through 14] are intended to be codified as an 

integral part of Title 50, chapter 9, and the provisions of 

Title 50, chapter 9, apply to (sections 11 through 141. 

NEW SECTION. Section 16. Effective date. [This act J is 

effective on passage and approval, 

-End-

-iB- HB 635 



52nd Legislature HB 0635/02 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HOUSE BILL NO. 635 

INTRODUCED BY MEASURE, MAZUREK, L. NELSON, 

STRIZICH, MESSMORE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

MONTANA LIVING WILL ACT TO CONFORM TO THE UNIFORM RIGHTS OF 

THE TERJIINALLY ILL ACT; PROVIDING THAT OTHER INDIVIDUALS MAY 

AUTHORIZE THE WITHHOLDING OR WITHDRAWAL OF LIFE-SUSTAINING 

TREATMENT; CLARIFYING WHEN A DECLARATION RELATING TO THE USE 

OF LIFE-SUSTAINING TREATMENT IS OPERATIVE; PROVIDING FOR THE 

PRESUMPTION OF THE VALIDITY OF DECLARATIONS RELATING TO THE 

USE OF LIFE-SUSTAINING TREATMENT; AMENDING SECTIONS 

50-9-101, 50-9-102, 50-9-103, 50-9-104, 50-9-201, 50-9-202, 

50-9-203, 50-9-204, 50-9-205, AND 50-9-206, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 50-9-101, MCA, is amended to read: 

w50-9-101. Short title. This chapter may be cited as 

the "Montana biv*n~-W*¼¼ Rights of the Terminally Ill Act".~ 

Section 2. Section 50-9-102, MCA, is amended to read: 

wso-9-102. Definitions. As used in this chapter, the 

following definitions apply: 

(1) "Attending physician" means the physician selected 

by or assigned to the patient, who has primary 

~ .. ,-.,.,.,,_c~• 
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responsibility for the treatment and care of the patient. 

(2) "Board- means the Montana state board of medical 

examiners. 

(3) 11 Declaration 11 means a document executed in 

accordance with the requirements of 50-9-103. 

(4) "Department" means the department of health and 

environmental sciences. 

(5) -Emergency medical services personnel" means paid 

or volunteer firefighters, law enforcement officers, first 

responders, emergency medical technicians, or other 

emergency services personnel acting within the ordinary 

course of their professions. 

(6) "Health care provider" means a person who is 

licensed, certified, or otherwise authorized by the law of 

this state to administer health care in the ordinary course 

of business or practice of a profession. 

(7) "Life-sustaining preeed~re treatment'' means any 

medical procedure or intervention that, when administered to 

a qualified patient, will serve only to prolong the dying 

process. 

(8) "Living will protocol" means a locally developed, 

community-wide method or a standardized, state-wide method 

developed by the department and approved by the board, of 

prov1ding palliative care to and withholding lite-sustaining 

pr-oeedtires t rea tmen_!_ from a qualified patient under 

REFERENCE BILL 
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50-9-202 by emergency medical service personnel. 

(9) "Person" means an individual, corporatiQ~ business 

trust!..._ estate, trust, partnership, association!_ joint 

venture, government, governmental subdivision or agency, or 

any other legal or commercial entity. 

t9t.1..!.Ql "Physician" means a---~f'!ten an individual 

licensed under Title 37, chapter 3, to practice medicine in 

this state. 

tl:6t1.!.ll "Qualified patient" means a patient 18 or more 

years of age who has executed a declaration in accordance 

with this chapter and who has been determined by the 

attending physician to be in a terminal condition. 

t¼¼ti..!:_ll "Reliable documentation" means a standardized, 

state-wide identification card or form or a necklace or 

bracelet of uniform design, adopted by a written, formal 

understanding of the local community emergency medical 

services agencies and licensed hospice and home health 

agencies, that signifies and certifies that a valid and 

current declaration is on file and that the individual is a 

qualified patient. 

(13) "State" means a state of the United States, the 

District of Columbia, the Commonwealth of Puerto Rico, or a 

territory or insular possession subject to the jurisdiction 

of the United States. 

t¼itl_!__!l 11 Terminal condition" means an incurable or 
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irreversible condition that, without the administration of 

life-sustaining p~eeedares treatment, will, in the opinion 

of the attending physician, result in death within a 

relatively short time." 

Section 3. Section 50-9-103, MCA, is amended to read: 

•so-9-103. Declaration relating to use of 

life-sustaining preeed~rea--treatment -- designee. (1) Any 

eompe~ent-ad~¼t An individual of sound mind and 18 or more 

years of age may execute at any time a declaration at-any 

t¼me ~*reet½n~-that governing the withholding or withdrawal 

of life-sustaining proeed~res--be--w±thhe¼e--or--withdrawn 

treatment. The declarant may designate another individual of 

sound mind and 18 or more years of age to make decisions 

governing the withholding or withdrawal of life-sustaining 

treatment. RoweTer7-the-dee¼aratioft-is-effeeti•e-e"½y-iE-the 

declerant~s--eond±tioft--¼s-determined-te-ee-terffli~sl-8nd-the 

dee¼arent-is-not--able--te--make--treetfflen~--dec~~ioM~~ The 

declaration must be signed by the declarant, or dnother at 

the declarant's direction, ¼n-the-pre~e"ee-ef and witnessed 

~ two witnesses individuals. A physician or health care 

provider may presume, in the absence of actual notice to the 

contrary, that the declaration complies with this chapter 

and is valid. 

(2) ft-t9-th~-re~ponsibi¼ity-of-th~-d@elarant-te-not±£y 

hts--physieian--of--the--~eeTeratien~--A--phy~ie¼an-or-ether 
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Ill Act, to withhold or withdraw treatment that only 

prolongs the process of dying and is not necessa[y for my 

comfort or to alleviate pain. 

Signed this ••.. day of ......•••• , 

Signature ••••..•...••.•...••••.•........................ 

City, County, and State of Residence ..........•.•••••••. 

The declarant voluntaril~ned this document in my 

presence. 

Witness ..................... •••••••••••••················ 

Address ••••••••••••••.•• •••••••••·•••········••··•······ 

Witness ................. ••••••••••·•••··················· 

Address •••••••••• , ••. •• - - • • • • • • • • • • • • • • • • · · · · · · · · · · · • • • · 

Name and address of desi~nee. 

Name ••••••••••••••••••••••••••••••••••••••••••••••••••• 

Address ••.••••••.•.....••••.•••.•.••..•.....•..•.••.••• 

(4) ~he IF THE designation of an attorney-in-fact 

12.ursuant to 72-5-501 and 72-5-502, or the judicial 

a~intment of an in_Q_ividual, who--¼9--ett~hert~~d CONTAINS 

WRITTEN AUTHORIZATION to make decisions regarding the 

withholding or withdrawal of life-sustaining treatment, 

eenae¼ettees THAT DESIGNATION OR APPOINTMENT CONSTITUTES, for 

the purposes of this part, a declaration designating another 

individual to act for the decl~-!.!!.!......e.ursuant to subsection 

ill,_ 

(5) A physician or other health care pr9yider who is 
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furnished a copy of the declaration shall make it a part of 

the declarant's medical record and, if unwilling to comply 

with the declaration, promptly so advise the declarant and 

any individual designated to act for the declarant." 

Section 4. Section 50-9-104, MCA, is amended to read: 

•so-9-104. Revocation of declaration. (1) A declarant 

may revoke a declaration may-be-re•eke~ at any time and in 

any manner hy-which-the-dec¼arant-is-abie-to-eolM\uftiea~e-h¼s 

~ntent--te--re¥e~e, without regard ta mental or physical 

condition. A revocation is effective ofl½y--as--~e---the 

at~endin9-physie¼an-or-any-hea¼th-esre-~re•ider-8e~t~9-~nder 

the-~tti8a~ee-ef-that-pflysieian upon its conununication to the 

attending physician or other health care provider by the 

declarant or by-another-to-whom a witness to the revocation 

was--eefflftlunieate~. A health care provider or emergency 

medical services personnel witnessing a revocation shall act 

upon the revocation and shall communicate the revocation to 

the attending physician at the earliest opportunity. A 

revocation communicated to a person other than the attending 

physician, emergency medical services personnel, or a health 

care provider is not effective unless the attending 

physician is informed of it before the qualified patient is 

in need of life-sustaining preeedttre~ treatment. 

(2) The attending physician or ~__b__E~E. health care 

provider shall make the revocation a part of the declarant's 
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hea¼th--eare--pro•ider--who--is--pro•¼ded--a--eopy--0£---the 

dec¼aration--sha¼¼-Ma:~e-*t-a-part-of-the-deciarantLs-mediea¼ 

reeerdsT 

t3t A declaration directing a physician to withhold or 

withdraw life-sustaining treatment may, but need not, be in 

the following form: 

DECLARATION 

If I should have an incurable or irreversible condition 

that, without the administration of life-sustaining 

treatment, will, in the opinion of my attending physician, 

cause my death within a relatively short time7-it-¼s-my 

ees¼re-t~at-my-life-ftot-~e-pre¼e~ged--by--administration--of 

¼ife-stteta¼nin~--proeed~res.-1£-my-eonditien-is-te~minai and 

I am unab¼e--te--pert¼e¼pate--~" no longer able to make 

decisions regarding my medical treatment, I direct my 

attending physician! pursuant to the Montana Rights of the 

Terminally Ill Act, to withhold or withdraw preeedttre~ 

treatment that merely--pro¼onq only prolongs the dy¼n~ 

process of dying and ere is not necessary to my comfort or 

~~@eftem-frem to alleviate pain. Te-¼9-ffly-intent¼on-tftat-th¼9 

dee¼aration-sha¼¼-be-•alid-antil-re•oRed-by-meo 

Signed this .••. day of .•••...... , •.. ,, 

Signature •••••.••.•....•. - • .... • • • • • • · • • · · · · · · · · · · · · · · · · 

City, County, and State of Residence ................... . 

The declarant t9-Rftown-to-ffle-an~ voluntarily signed this 
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document in my presence. 

Witness ••••••••••••• , •••••••••• - • - • - - - - - • • • • - • • • • • • • • • • • 

Address ••...•..........•....••••• , ...•.• • • • • • • • • • • • • • • • • 

Witness •••.•.••..••.. , ..••• , • • • • • • • • • • • • • • • • • • • • • · · · · • · • 

Address ••......•.• - - - - . - - - - • • • • • • • • • • • · · · · · • • · · • · · · · · · · • 

ill A declaration that designates another individual to 

make decisions governing the withholding or withdrawal of 

life-sustaining treatment may, 

followin.9. form: 

but need not!. be in the 

DECLARATION 

If I should have an incurable and irreversible t..:ondition 

that!. without the administration of' life-sustainin9. 

treatment~!!_l, in the opinion of fflY attending physi~i~n, 

cause my death within a relatively short time and am no 

1on.9.er able to make decisions regarding my medical 

treatment.L_J appoint ······~-~ if he or she is not 

reasonably available or is unwilling ~o serve, ...... ~ ~-., 

to make decisions on my behalf regarding withholding or 

withdrawal of treatment that only prolongs the process of 

dying and is not necessary for my comfort or to alleviate 

pain, pursuant to the Montana Rights of the Terminaily Ill 

Act. 

If the individual I have appointed is not reasonably 

available or is unwilling to serve, I direct my attending 

physiciar., pursuant to the Montana Rights of the Terminally 
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guilty of unprofessional conduct: 

(a) a physician who causes the withholding or 

withdrawal of life-sustaining preeedares treatment from a 

qualified patient; 

(b) a person who participates in the withholding or 

withdrawal of life-sustaining preeedures treatment under the 

direction or with the authorization of a physician; 

(c) emergency medical services personnel who cause or 

participate in the withholding 0[ withdrawal of 

life-sustaining preeedares treatment under the direction of 

or with the authorization of a physician or who on receipt 

of reliable documentation follow a living will protocol: 

(d) emergency medical services personnel who proceed to 

provide life-sustaining treatment to a qualified patient 

pursuant to a revocation communicated to them; and 

te) a health care facility in which withholding or 

withdrawal occurs. 

(2) A physician or other health care provider whose 

action under this chapter is in accord with reasonaable 

medical standards is not subject to civil or criminal 

liability !er-ee~ions-ander-th¼e-ehapter-tftae-are-in--aeeerd 

w¼eh---reasona~½e---mediea¼---seandards 0[ discipline for 

unprofessional conduct with res~ct to that decision. 

(3) A J2htsician or other health care erovider whose 

decision a~out the validity of consent under [sec~ion !ll is 
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made in good faith is not subject to criminal or civil 

liability or discipline for unprofessional conduct with 

respect to that decision. 

(4) An individual designated pursuant to 50-9-103(1) or 

an individual authorized to consent pursuant to [section 

12], whose decision is made or consent is given in good 

faith pursuant to this chapter, is not subject to criminal 

ot civil liability or discipline for unprofessional conduct 

with respect to that decision.• 

Section 9. Section 50-9-205, MCA, is amended to read: 

•so-9-205. Effect on insurance -- patient's decision. 

(1) Death resulting from the withholding or withdrawal of 

life-sustaining preeedttres--pttrsttant--to--a-dec%aratien-aftd 

treatment in accordance with this chapter ie does not 

constitute, for any purpose, a suicide or homicide. 

{2} The making of a declaration pursuant to 50-9-103 

does not affect in-any--manner the sale, procurement, or 

issuance of any policy of life insurance or annuity, nor 

does it affect, impair, or modify the terms of an existing 

policy of life insurance. Ne~ policy of life insurance is 

not legally impaired or invalidated in--any--manner by the 

withholding or withdrawal of life-sustaining proced~res 

treatment from an insured ~ttelif~ed-petieftt, notwithstanding 

any term of the policy to the contrary. 

(3) Ne-phyeieiaft,-health-eare-faetl±ty7-er-ether-hea¼th 
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medical record.• 

Section 5. Section 50-9-201, MCA, is amended to read: 

deter■inatlon of teralnal "50-9-201. Recording 

condition and content of declaration. When--an--ettendin9 

physieian-wfte-has-eeen-ne~ified-of-the-ezistenee-ane-eenten~ 

ef-a-deelara~ion-determines-that-the Upon determining that a 

declarant is in a terminal condition, the attending 

physician who knows of a declaration shall record that 

determination and the eentent terms of the declaration in 

the declarant's medical record." 

Section 6. Section 50-9-202, MCA, is amended to read: 

•so-9-202. Treat■ent of qualified patients. (1) A 

qualified patient has--~he--right--ee ~ make decisions 

regarding ~se-ef life-sustaining p~eeedHres treatment if so 

long as the patient is able to do so. ff-a-qoa¼i£¼ed-patieftt 

½s--ftet-ab¼e-te-ma~e-sHeft-dee¼siens,-~he-dee¼ere~ion-go•erns 

deeisions-re9ard¼ft9-ose-of-¼i£e-sttstaining-proeedoreso 

(2} This chapter does not prohibit-~he--app¼iea~ien--of 

any---■edieai---preeedare---er---interTention affect the 

responsibility of the attending physician or other health 

care provider to provide treatment, including tfte--prowision 

of nutrition and hydration, eonsidered-neeessary-to-preYide 

for a patient's comfort care or to-a¼¼eviate alleviation of 

pain. 

(3) ~he----dee¼aratieft----ef----a---q~a¼ified---pat¼ent 
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Life-sustaining treatment cannot be withheld or withdrawn 

pursuant to a declaration from an individual known to the 

attending physician to be pregnant mttst-be-giveft--ne--ef£eet 

±f so lon_g_ __ as it is probable that the fetus eoo¼d will 

develop to the point of live birth with continued 

application of life-sustaining proeedttres treatment." 

Section 7. Section 50-9-203, MCA, is amended to read: 

•so-9-203. Transfer of patients. t¼t An attending 

physician or other health cace provider who is unwilling to 

comply with the-reqa±rements-ef-58-9-~&i-or-who-±s-oftwir¼in~ 

~e--eemp¼y--with--~he--dee¼aratien-of-a-qaa¼~fied-pat~~n~-in 

aeeer8anee--with--58-9-i9i this chapter shall taKe all 

reasonable steps as promptly as practicable to transfer~ 

of the declarant to another physician or health care 

provider who is willing to do so. 

tit--If the policies of a health care facil1ty preclude 

compliance with the declaration of a qualified patient Jnder 

this chapter, that facility shall take all reasonable steps 

to transfer the patient to a facility in which the 

provisions of this chapter can be carried out." 

Section 8. Section 50-9-204, MCA, is amended to read: 

•so-9-204. I-unities. (1) In the absence of actual 

notice of the revocation of a declaration, the following, 

while acting in accordance with the requirements of this 

chapter, are not subject to civil or criminal liability or 
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imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(5) A person who requires or prohibits the execution of 

a declaration as a condition for being insured for or 

receiving health care service is guilty of a misdemeanor 

punishable by a fine not to exceed $500 or imprisonment in 

the county jail for a term not to exceed l year, or both. 

(6) A person who coerces or fraudulently induces an 

individual to execute a declaration is ~ of a 

misdemeanor punishable by a fine not to exceed 1soo or 

imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(7) The penalties provided in this section do not 

displace any sanction applicable under other law." 

NEW SECTION. Section 11. When declaration operative. 

(1) A declaration becomes operative when: 

(a) it is communicated to the attending physician; and 

(b) the declarant is determined by the attending 

physician to be in a terminal condition and no longer able 

to make decisions regarding administration of 

life-sustaining treatment. 

(2) Whim the declaration becomes operative, the 

attending physician and other health care providers shall 

act in accordance with its provisions and with the 

instructions of a designee under 50-9-103(1) or comply with 
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the transfer requirements of 50-9-203. 

NEW SECTION. Section 12. Consent by others to 

withholding or withdrawal of treataent. (1) If a written 

consent to the withholding or withdrawal of the treatment, 

witnessed by two individuals, is given to the attending 

physician, the attending physician may withhold or withdraw 

life-sustaining treatment from an individual who: 

(al has been determined by the attending physician to 

be in a terminal condition and no 

decisions regarding administration 

treatment; and 

(b) has no effective declarationw 

longer 

of 

able to make 

life-sustaining 

(2} The authority to consent or to withhold consent 

under subsection (1) may be exercised by the following 

individuals, in order of priority: 

(a) the spouse of the individual; 

(b) an adult child of the individual or, if there is 

more than one adult child, a majority of the adult children 

who are reasonably available for consultation: 

(c) the parents of the individual; 

(d) an adult sibling of the individual or, if there is 

more than one adult sibling, a majority of the adult 

siblings who are reasonably available for consultation; or 

(e) the nearest other adult relative of the individual 

by blood or adoption who is reasonably available for 
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eare--pra•ider--and--fte--hea¼tft--eare--ser~iee-p¼an7-ins~rer 

issaing-disabi¼ity-insaranee7-se¼f-insttre8-emp¼eyee--we¼rare 

&enef½~--p¼aft7--er--nenprefit-hespitai-pian A person may !2Q.! 

prohibit or require any-pereen-te-e~eettte the execution of a 

declaration as a condition for being insured for 

receiving health care services. 

or 

(4) This chapter creates no presumption concerning the 

intention of an individual who has revoked or has not 

executed a declaration with respect to the use, withholding, 

or withdrawal of life-sustaining proeedttres treatment in the 

event of a terminal condition. 

(5) Neehin9-¼n-~his This chapter inereases-or-decreases 

does not affect the right of a patient to make decisions 

regarding use of life-sustaining preeedttres-¼f treatment, so 

lon.5.._!! the patient is able to do soL or impa¼rs impair or 

sapersedes supersede any! right or responsibility that any 

person has to effect the withholding or withdrawal of 

medical care ¼n--afty--¼awfttl--manftePT-fft-tfta~-respeet,-tfte 

previsiefts-eE-th¼s-ehapter-are-eamarative. 

(6) This chapter does not require a physician or other 

health care provider to take action contrary to reasonable 

medical standards. 

t6tfil This chapter does not condone, authorizeL or 

approve mercy killing or euthanasia.'' 

Section 10. Section 50-9-206, MCA, is amended to read: 
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•so-9-206. Penalties. (1) A physician or other health 

care provider who willfully fails to transfer the care of a 

,eatient in accordance with 50-9-203 is guilty of a 

misdemeanor punishable by a fine not to exceed $500 or 

imprisonment in the county jail for a term not to exceed 1 

year, or both, 

( 2) A physician who willfully fails to record the 

determination of terminal condition or the terms of a 

declaration in accordance with 50-9-201 is guilty of a 

misdemeanor punishable by a fine not to exceed $500 or 

imprisonment in the county jail for a term not to exceed l 

year, or both. 

(3) A--perse" An individual who purposely conceals, 

cancels, defaces, or obliterates the declaration of another 

without the declarant's consent or who falsifies or forges a 

revocation of the declaration of another is guilty of a 

misdemeanor punishable by a fine not to exceed SSOO or 

imprisonment in the county jail for a term not to exceed 1 

year, or both. 

(4) A-pe~se~ An individual who falsifies or forges the 

declaration of another individual or purposely conceals or 

withholds personal knowledge of a revocation as provided in 

50-9-1047---vitn--~he--i"te"~--te--eett~e--e--withhei8ift~--er 

wi~hdrewei-of-iiEe-~tt~~aiftiftg-p~eeeOttre~, is guilty of a 

misdemeanor punishable by a fine not to exceed $500 or 
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consultation. 

(3) If a class entitled to decide whether to consent is 

not reasonably available for consultation and competent to 

decide or if it declines to decide, the next class is 

authorized to decide. However, an equal division in a class 

does not authorize the next class to decide. 

(4) A decision to grant or withhold consent must be 

8 made in good faith. A consent is not valid if it conflicts 

9 with the expressed intention of the individual. 

10 (5) A decision of the attending physician acting in 

11 good faith that a consent is valid or invalid is conclusive. 

12 (6) Life-sustaining treatment cannot be withheld or 

13 withdrawn pursuant to this section from an individual known 

14 to the attending physician to be pregnant so long as it is 

15 probable that the fetus will develop to the point of live 

16 birth with continued application of life-sustaining 

17 treatment. 

18 NEW SECTION. Section 13. When health care provider may 

19 presuae validity of declaration. In the absence of knowledge 

20 to the contrary, a physician or other health care provider 

21 may assume that a declaration complies with this chapter and 

22 is valid. 

23 NEW SECTION. Section 14. Effect of previous 

24 declaration. An instrument executed before October 1, 1991. 

25 that substantially complies with 50-9-103(1) is effective 
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under this chapter. 

NEW SECTION. Section 15. Codification instruction. 

[Sections 11 through 141 are intended to be codified as an 

integral part of Title 50, chapter 9, and the provisions of 

Title 50, chapter 9, apply to (sections 11 through 14). 

NEW SECTION. Section 16. Effective date. [This act] is 

7 effective on passage and approval. 

-End-
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