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Aéosfi BILL NO. é él/

INTRODUCED BY {leg, J//'///’cﬁ—.-’&,“ [

S AT ﬁF e 21048 (\)

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
MONTANA LIVING WILL ACT TO CONFORM TO THE UNIFORM RIGHTS OF
THE TERMINALLY ILL ACT; PROVIDING THAT OTHER INDIVIDUALS MAY
AUTHCRIZE THE WITHHOLDING OR WITHDRAWAL OF LIFE-SUSTAINING
TREATMENT; CLARIFYING WHEN A DECLARATION RELATING TO THE USE
OF LIFE-SUSTAINING TREATMENT 1S OPERATIVE; PROVIDING FOR THE
PRESUMPTION OF THE VALIDITY OF DECLARATIONS RELATING TO THE
USE QF LIFE-SUSTAINING TREATMENT; AMENDING SECTIONS
50-9-101, 50-9-102, 50-9-103, 50-9-104, 50-9-201, 50-9-202,
50-9-203,

50-9-204, 50-9-205, AND 50-9-206, MCA: AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MOKNTANA:
Section 1. Section 50-9-101, MCA, is amended to read:

"50-9-181. Short title. This chapter may be cited as

the "Montana biving-Wii: Rights of the Terminally I1l Act™.*

Section 2. Section 50-9-102, MCA, is amended to read:

*50-9-102. Definitions. As used in this chapter, the
following definitions apply:

(1) “Attending physician™ means the physician selected
by or assigned to the patient, who has primary

responsibility for the treatment and care of the patient.
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{2) "Board" means the Montana state board of medical

examiners.
(3} "Declaration" means a document executed in
accordance with the requirements of 50-9-103.

{4) T"Pepartment” means the department of health and

environmental sciences.

(5) "Emergency medical services perscnnel" means paid
or volunteer firefighters, law enforcement officers, first
responders, emergency medical technicians, or ather

emergency services perscnnel acting within the ordinary
course of their professions.

(6) "Health care provider" means a person who is
licensed, certified, or otherwise authorized by the law of
this state to administer health care in the ordinary course
of business or practice of a profession.

(7) "Life-sustaining procedure treatment™ means any
medical procedure or intervention that, when administered to
4 qualified patient, will serve only to prolong the dying
process.

(8) "Living will prctocol” means a locally developed,
community-wide method or a stardardized, state-wide method
developed by the department and approved by the board, of
providing palliative care to and withholding life-sustaining
procedures treatment from a qualified patient wunder

50~9-202 by emergency medical service personnel.

-~ INTRODUCED BILL
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{9) "Person" means an individual, corporation, business

trust, estate, trust, partnership, asgociation, joint

venture, government, governmental subdivision or agency, or

any other legal or commercial entity.

t93(10) “"Physician" means a&---persen an individual

licensed under Title 37, chapter 3, to practice medicine in
this state.

£38¥(11) "Qualified patient"™ means & patient 18 or more
years ©of age who has executed a declaration in accordance
with this craptsr and whc haes been determired by the
artending physician to be in a terminal conditicr.

+33¥(12) “"Reliable documentaricon" means a standecdized,
state-wide identification card or form or a reJklace or
bracelet of uriform design, adecpted by a written, formal
urnderstanding of the local community emergency medical
services agencies and 1licensed hospice and noms  health
agenclies, that signifies ané certifies thar a valid and
current declaration is on file and that the individual is a
gualified pat.ent.

{13) "State” means & state of the United States, the

District of Columbia, the Commonwealth of Puerto Ricoc, or a

territory of insular possessicon subject to the jurisdiction

of the United States.

£123(14) "Terminal condition" means an lncurable or

irreversible condition that, without the administration of
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life-sustaining precedures treatment, will, in the opinion
of the attending physician, result in death within a
relatively short time."
Section 3. Section 50-3-103, MCA, is amended to read:
"50-9-103. Declaration

relating to use of

life—sustaining precedures--treatment -- designee. (1) Any

competent-aduit An individua: of sound mind and 18 cor more

years _of age may execute at any time a declaration ae-eny

rime directirg-that governing the withhoiding or withdrawal

of life-sustaining procedures-—be--withheid--or--withdrawn

treatment. The declarant may designate another individual of

scund mind and 18 or more years of age t¢ make decisions

governing the withholding or withdrawal of life-sustaining

treatment. Hewevery-the-deciararion-is-effective-onty-tf-the
dectarantis-—condittion--teo-determined-to-be-terminat-and-she
dectarant-ts-net-—able~~to-~muke-—treatment-—-decistenss The
declaration must be signed by the declarant, or another at
the declarant's direction, tn-the-presence-of and witnessed
by two witmesses individuals. A physician or health care
provider may presume, in the absence of actual notice to the
contrary, that the declaration complles with this chapter
anrd 1s valid.

(2) ¥t-is-the-responsibitity-of-the-dectarant-to-notify
his--phystetan--eof--the--declarations~~A--phystectan-or-othar

heatth--care-——pravider--who-~-is--provided--a--copy-—6f---the

—4-
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deeclaration--shali-make-it-a-part-of-the-deciarantis-mediea
ressrdas

t3¥ A declaration directing a physician to withhold or

withdraw life-sustaining treatment may, but need not, be in

the following form:
DECLARATION
f I should have an incurable or irreversible condition

that, without the administration of life-sustaining

treatment, will, in the opinion of my attending physician,

cause my death within a relatively short times-te-ts-my
destre-thae-my-itfe-not-be-proionged-—by--administratien~-of
tife-susratning--proceduress-if-my-conditron-is—terminmat and

I am unable--teo—-participate--in no longer able :to make

decisions regarding my medical ctreatment, I direct my

attending physician, pursuant to the Montana Rights of the

Terminally Ill Act, to withhoeld or withdraw preocedures
treatment that mereity--preteng only prolongs the dyirg

process of dying and are is not necessary to my comfort or
freedom-from to alleviate pain. ft-ts-my-tntenmtien-that-this

dectaration-shaii-be-vaitd-oneii-reveked-by-me-s

Signed this .... day of ... 00vceey vonas
S lgNALUTE . e v vt v v et enarnraonmeronnssrassstssnsss e
City, County, and State of Residence...... PRI P,

The declarant is-knewn-to-me-and voluntarily signed this

document in my presence.
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T o U = -,

Address..

.
.
.

B T T T

Witness..

A s e e aa s et e s e

Ve o B =

L

(3) A declaration that designates another individual to

make decisions governing the withholding or withdrawal of

life-sustaining treatzment may, but need not, be in the

following form:

DECLARATION

If I should have an incurable and irreversible condition

that, without the administration of life-sustaining

Ltreatment, will, in the opinion of my attending physician,

cause my death within a relatively short time and I am no

longer able to make decisions regarding my medical

treatment, I appoint ..,....... or, if he or she 1is not

reasonably avalilable or is unwilling to serve,

P e N+ a4 e e g

to make decisions on my behalf regarding withholding or

withdrawal of treatment that only prolongs the process of

dying and is not necessary for my comfort ar to alieviate

pain, pursuant to the Montana Rignts of the Terminally I11l

Act.

If the individual I have appointed is not reasonably

available or is unwilling to serve, I direct my attending

physlcelan, pursuant to the Montana Rights of the Terminally

L} Act, to withhold or withdraw treatment that only

-6
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prolongs the process of dying and is not necessary for my

comfort or to alleviate pain.

Signed this .... day ©of . .c.veivu,s auvns
Signature.......... P I I e e
City, County, and State of Residence.,..seceaean. se e

The deciarant voluntarily signed this document in my

presence.

WiENmE S S et i it i taim e i uesonssnnsassasssorenassansasanssns
L Ll o T I N N I L o S P TP
Witness....... T T T T
e L T R T

Name and address of designee.

RAME L i e i s v it s sm ot s s s s s s st aancorsssasasescrarsosens

Address ...... N I S P TN T R,

(4) The designation of an attorney-in-fact pursuant to

72-5-501 and 72-5-502, or the judicial appointment of an

individual, who is authorized to make decisions regarding

the withholding or withdrawal of 1life-sustaining treatment

constitutes for the purposes of this part a declaration

designating another individual to act for the declarant

pursuant to subsection {1).

(5) A physician or other health care provider who is

furnished a copy of the declaration shall make it a part af

the declarant's medical record and, if unwilling to comply

with the declaration, promptly so advise the declarant and

-7

14
15
16
17
18
19
20
21
22

23

24

25

LC 0531/01

any individual designated to act for the declarant."

Section 4. section 50-9-104, MCa, is amended to read:

"50-9-104. Revocation of declaration. (1) A declarant
may revoke a declaration may-be-revoked at any time and in
any manner by-whieh-the-decitarant-is-able-to-commanicate-his
intent--to-—-revore, without regard toc mental or physical
condition. A revocation is effective enty--as--t8-———the
attending-physician-or-any-haatth-care-provider-acting-under
the-guidance-of-that-phyatetan upon its communication to the
attending physician or other health care provider by the
declarant or by-arother-to-whom a witness to the revocation
was——communicated. A health care provider or emergency
medical services perscnnel witnessing a revcoccation shall act
upon  the revocation and shall communicate the revacation to
the attending physician at the earliest opportunity. &
revocation communicated to a person other than the attending
physician, emergency medical services personnel, or a health
care provider is not effective wunless the attending
physician is informed of it befcre the gualified patient |is
in need of life-sustaining procedures treatment.

(2} The attending physician or other health care
provider shall make the revocation a part of the declarant's

medical record.”
Section 5. Section 50-9-201, MCA, is amended to read:
"50-9-201. Recording

determination of terminal

-8 -
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condition and content of declaration. When--an-—attending
physi:ian-nho—has-been—notifiedfof-the—existence—and—centent

of-n-dectaration-determines-that-the Upon determining that &

declarant is in a terminal condition, the attending

physician who knows of a declaration shall record that

determination and the content terms of the declaraticn in
the declarant's medical record.®”

Section 6. Section 50-9-202, MCA, is amended to read:

"50-9-202. Treatment of gqualified patients. (1) A
qualified patient has--ehe--right--to may make decisions
regarding use-of life-sustaining precedures treatment +f  so
long as the patient is able to do so. If-a-guatified-patient
is--net-abre-to-make-such-decisiona;-the-decitaration-geverns
desistens-regarding-use-of-tife-sustaining-procedures<

{2) This chapter does not prohibit-the--appiieation--of
any--—medica}———prccedure——-or-——intefvent%on affect the

responsibility of the attending physician or other health

care provider to provide treatment, including the--prevision

of nutrition and hydration, considered-necessary-to-provide

for a patient’'s comfort care or to-aiteviate alleviation of

pain.
(3) Phe----declaration----of-—--a---quatrfited--~patient

Life-sustaining treatment cannot be withheld or withdrawn

pursuant to a declaration frem an individual known to the

attending physician to be pregnant most-be-given-—no--effeect

_g,
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+f so long as it is probable that the fetus esaid will

develop to the point of live birth with continued

application of life-sustaining procedores treatment."
Section 7. Ssection 50-9-203, MCA, is amended to read:
"50-9-203. Transfer of patients. +%3} An attending

physician or other health care provider who is unwilling to

comply with the-requirements-of-56-9-26t-or-who-ts-unwitiing
to-—comply--with-—ehe--dectaration-of-a-quatified-patient—in
accordance--with--58-9-282 this chapter shall take all

reasonable steps as promptly as practicable to transfer care

of the declarant to another physician or health care

provider who is willing to do so.

£2¥--If the policies of a health care facility preclude
compliance with the declaration of a qualified patient under
this chapter, that facility shall take all reasonable steps
to transfer the patient to a facility in which the
provisions of this chapter can be carried out."

Section B. section 50-9%-204, MCA, is amended to read:

"50-9-204. Immunities, (1) In the absence of actual
notice of the revocation of a declaration, the following,
while acting in accordance with the requirements of this
chapter, are not subject to civil or criminal liability or
guilty of unprocfessional conduct:

fa) a physician who causes the withholding or

withdrawal of 1life-sustaining precedures treatment from a

-10-
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gqualified patient;

(b} a person who participates in the withholding or
withdrawal of life-sustaining preeedures treatment under the
direction or with the authorization of a physician:

{c} emergency medical services personnel who cause or
participate in the withholding or withdrawal of
life-sustaining procedures -reatment under the direction of
or with the authorization of a physician or whe orn receipt
of reliable documentation follow a living will protocol;

{dy emergency medical services personnel who proceed to
provide 1life-sustaining treatment to a gqualified patient
pursuant to a revocation communicated to them; and

{e} a health care facility in which withholding or

withdrawal occurs.

(2) A physician or other health care provider whose

action under this chapter is in accord with reasonable

medical standards 1s oot subject to c¢ivil e¢r¢ criminal

liability for-actiona-under-this-chapter-that-are-in--aecord

with---reassnanbie---medicat---acandards or discipline for

unprofessional conduct with respect to that decision.

{3) A physician_or gther health care provider whese

decision about the validity of consent under [section 12] is

made in good faith is not subject to criminal or ciwvil

liability or discipline for unprefessional conduct with

respect to that decision.
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{4) An individual designated pursuant to 50-9-103(1) or

an_ individual authorized to consent pursuant to [Section

12], whose decision is made or consent is given in good

faith pursuant to this chapter, is not subject to criminal

or civil liability cr discipline for unprofessional conduct

with respect to that decision.”

Section 9. section 50-9-205, MCA, is amended to read:

"50-9-205. Effect on insurance —— patient's decision.
(1) Death resulting from the withholding or withdrawal of
life-sustaining procedures--pursuant--to--a-decitaration-and
treatment in accordance with this chaprer +4s does not
constitute, for any purpose, a suicide or homicide.

{2} The making of a declaration pursuant to 50-9-103
does not affect ¢m~any--menner the sale, procurement, or
issuance of any policy of life insurance or annuity, nor

does it affect, impair, or modify the terms of an existing

policy of 1life insurance. Ne A policy of life insurance is
not legally impaired or invalidated tm--any--manmner by the
withheolding or withdrawal of Llife-sustaining precedures
treatment from an insured gueiified-patient, notwithstanding
any term of the policy to the contrary.

(3) No-physiciany-heatth-ecare-€aciltityr-or-other-heaith
care--provider——-and--ne—-heatth--care--service-piranr-insurer
tasuing-disabitity-tnsurancer;-seif-itnsured-emplovee-welfare

benefit--pltany--osr-—nonprefit-hespital-pian A perscn may not

-12-
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prohibit or require any-person-te-executs the execution of a

declaration as a condition for being insured for or
receiving health care services.
(4) This chapter creates no presumption concerning the

intention of an individual who has revoked or has not

executed a declaration with respect to the use, withholding,
or withdrawal of life-sustaining procedures treatment in the
event of a terminal condition.

(5) Nothinmg-in-this This chapter inereases-or-decreases

does not affect the right of a patient to make decisions

regarding use of life-sustaining procedures—if treatment, so
long as the patient is able to do so, or impairs impair or
supersedes supersede any a right or responsibility that any
person has to effect the withholding or withdrawal of
medical care in--any--iawfui--mamnmers-in-that-respecty-the
provisiens-of-this-chapter-are-camaolative.

{6) This chapter does not require a physician or other

health care provider to take action contrary to reasonable

medical standards.

t63(7) This chapter does not condone, authorize, or

approve mercy killing or euthanasia.”
Section 10. Section 50-3-206, MCA, is amended to read:

"50-9-206. Penalties. (1} A physician or other health

care provider who willfully Fails to transler the care of a

patient in accordance with 50-9-203 is guilty of a

_13_
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misdemeancr punishable by a £fine not to exceed $500 or
imprisonment in the county jail for a term not to exceed 1
year, or both.

(2) A physician who willfully fails to record the

determination of terminal condition or the terms of a

declaration in accordance with 50-9-201 1is guilty of a
misdemeanor punishable by a fine not to exceed $500 or
imprisonment in the county djail for a term not ta exceed 1
yeat, or both.

{3) A--perser An individual who purposely canceals,
cancels, defaces, or obliterates the declaration of ancther
without the declarant's ceonsent or who falsifies or forges a
revocation of the declaration of another is guilty of a
misdemeanor punishable by a fine not to exceed $500 or
imprisonment in the cocunty jail for a term not to exceed 1
year, or both.

{4) A-persen an individual who falsifies or forges the
declaration of another individual or purposely conceals or
withholds personal knowledge of a revocation as provided in
50-9-1047-~-with--the-—tntent--to--cauvse-—-a--withhotding—-or
withdrawat-of-tife-sustaining-precedures; is guilty of a
misdemeanor punishable by a £fine not to exceed $500 or
imprisonment in the county jail for a term not to exceed 1

year, or both.

(5) A persun who requires or prohipits the execution of

_14_
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a declaration as a condition for being insured for or

receiving health care service is guilty of a misdemeanor

punishable by a fine not to exceed $500 or imprisonment in

the county jail for a term not to exceed 1 year, or both.

{6) A person who coerces or fraudulently induces an

individual to execute a declaration is guilty of a

misdemeanor punishable by a fine not to exceed $500 or

imprisonment in the county jail for a term not to exceed 1

year, or both.

{7) The penalties provided irn this section do not

displace any sanction applicable under other jaw.”

NEW SECTION, Section 11. When declaration operative.

(1) A declaration becomes operative when:
(a) it is communicated to the attending physician; and
{b) the declarant 1is determined by the attending

physician to be in a terminal conditicn and no loager able

to make decisions regarding administration of
life-sustaining treatment.
(2) When the declaraticn becomes cperative, the

attending pnysician and other health care providers shall
act in accaordance with 1ts provisions and with the
instructions of a designee under 50-2-103(1l) <r comply with

the transfer requirements of 50-9-203.

NEW SECTION. Section 12. consent by others to

withholding or withdrawal of treatment. (1) 1f a written

-15-
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consent to the withholding or withdrawal of the treatment,
witnessed by two individuals, is given to the attending
physician, the attending physician may withhold or withdraw
life-sustaining treatment from an individual who:

{a) has been determined by the attending physician to
be in a terminal condition and no longer able to make
decisions regarding administratien of life-sustaining
treatment; and

(b) has no effective declaratiocn.

{(2) The authority to consent or to withhold consent
under subsection (1) may be exercised by the following
individuals, in order of priority:

{a) the spouse of the individual;

(b} an adult child of the individual or, if there is
more than one adult child, a majority of the adult children
who are reasonably available for consultation;

(c) the parents of the individual;

(d) an adult sibling of the individual or, if there is
more than one adult sibling, a majority of the adult
siblings who are reasonably available for consultation; or

(e) the nearest other adult relative of the individual
by blood or adoption who 1is reasonably available for
consultation.

{(3) If a class entitled to decide whether to consent is

not reasonably available for consultation and competent to

-16-



10
11
12
13
14

15

16
17
18
19

20

21
22

23

24

25

LC 0531/01

decide or if it declines to decide, the next class 1is
autherized to decide, However, an equal division in & class
does not authorize the next class to decide.

(4) A decision to grant or withhold consent must be
made in good faith. A consent is not valid if it conflicts
with the expressed intention of the individual.

{%) A decisicon of the attending physician acting in
good faith that a consent is valid or invalid is conclusive.

{6) Life-sustaining treatment cannot be withheld or
withdrawn pursuant tec this section from an individual known
to the attending physician to be pregnant so long as it is
probable that the fetus will develop to the peoint of live
birth with continued application of life-sustaining
treatment.

NEW SECTIOK. Section 13. when health care provider may

presume validity of declaration. In the absence of knowledge
to the contrary, a physician or other health care provider
may assume that a declaration ccmplies with this chapter and
is valid.

NEW SECTION. Section 14. Effect of previous
declaration, An instrument executed before Qctober 1, 1991,
that substantially complies with 50-9-103(1) is effective
under this chapter.

KEW SECTION. Section 15. codification instruction.

[Sections 11 through 14] are intended to be codified as an

_17_
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integral part of Title 50, chapter 9, and the provisions of
Title 50, chapter 9, apply to [sections 11 through 14].

NEW SECTION. Section 16. Effective date. [This act] is

effective on passage and approval.

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

%SE BILL NO.

_/f;ff&(u "[-—~»

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
MONTANA LIVING WILL ACT TO CONFORM TO THE UNIFORM RIGHTS OF
THE TERMINALLY ILL ACT; PROVIDING THAT QTHER INDIVIDUALS MAY
AUTHORIZE THE WITHHOLDING OR WITHDRAWAL OF LIFE-SUSTAINING
TREATMENT; CLARIFYING WHEN A DECLARATION RELATING TO THE USE
OF LIFE-SUSTAINING TREATMENT IS OPERATIVE; PROVIDING FOR THE
PRESUMPTION OF THE VALIDITY OF DECLARATIONS RELATING TO THE
USE OF LIFE-SUSTAINING TREATMENT; AMENDING SECTIONS
50-9-101, 50-9-1¢2, 50-9-103, 50-9-104, 50-9-201, 50-9-202,
50-9-203,

50-9-204, 50-9-205, AND 50-9-206, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:
Section 1. section 50-9~101, MCA, is amended to read:

»50-9-101. Short title. This chapter may be cited as

the "Montana biving-Wil} Rights of the Terminally Ill Act™."

Section 2. Section 50-9-102, MCA, is amended to read:

»50-9-102., Definitions. As used in this chapter, the
following definitions apply:

{1} "attending physician" means the physician selected
by or assigned to the patient, who has primary

responsibility for the treatment and care of the patient.
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(2) "Board" means the Montana state board of medical
examiners.

{3} "Declartation" means a document executed in
accordance with the requirements of 50-9-103.

(4) "Department” means the department of health and
environmental sciences.

(5) "Emergency medical services personnel"™ means paid
or volunteer firefighters, law enforcement officers, first
responders, emergency medical technicians, or other
emergency services personnel acting within the ordinary
course of their professions.

(6) "Health care provider" means a person who is
licensed, certified, or otherwise authorized by the law of
this state to administer health care in the ordinary course
of business or practice of a profession.

{(7) "Life-sustaining preeedure treatment™ means any
medical procedure or intervention that, when administered ta
a gqualified patient, will serve only tc prolong the dying
process.

(8) ™Living will protocol™ means a locally developed,
community-wide method or a standardized, state-wide method
developed by the department and approved by the board, of
providing palliative care to and withholding life-sustaining
procedures treatment from a qualified patient under

50-9-202 by emergency medical service personnel,

SECOND READING
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(9} "Person" means an individual, corporation, business

trust, estate, trust, partnership, asspciation, joint

venture, government, governmental subdiviasion or agency, or

any other legal or commercial entity.

+93{10] "Physician® means a---person an individual

licensed under Title 37, chapter 3, to practice medicine in
this state,

+¥04(11) "Qualified patient™ means a patient 18 or more
years of age who has executed a declaration in accordance
with this chapter and «who has been determined by the
attending physician to be in a terminal condition,

+%33(12) "Reliable documentation® means a standardized,
state-wide identification card or form or a necklace or
bracelet of uniform design, adopted by a written, formal
understanding of the 1local community emergency medical
services agencies and licensed hospice and home health
agencies, that signifies and certifies that a valid and
current declaration is on file and that the individual is a
qualified patient.

{l13) "State” means a state of the United States, the

pistrict of Columbia, the Commonwealth of Puerto Rico, or a

tercritory or insular possession subject to the jurisdiction

of the United States.

t324(14} “"Terminal condition"™ means an incurable or

irreversible condition that, without the administration of
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life-sustaining procedures treatment, will, in the opinion
of the attending physician, result in death within a
relatively short time."
Section 3. Section 50-3-103, MCA, is amended to read:
"50-9-103. Declaration

relating to use of

life-sustaining procedures-—-treatment -- desic (1) Any

competeant-adutt An individual of sound mind and 18 por more

years of age may execute at any time a declaration at-any

eime direeting-that governing the withholding or withdrawal

of life-sustaining procedures--be--withhetrd--or--withdrawn

treatment. The declarant may designate another individual of

sound mind and 18 or more years of age to make decisions

governing the withholding or withdrawal of 1life-sustaining

treatment. Howevery—the-dectaration-is-effecetve-onty—if-the
dectarantts-—condition--its-determined-to-be-terminai-and-the
dectarant-is-not-—-able-—to--make--treatment--dectatonss The
declaration must be signed by the declarant, or another at
the declarant's direction, in-the-presence-of and witnessed
by two witnesses individuals. A physician or health care
provider may presume, in the absence of actual notice to the
contrary, that the declaration complies with this chapter
and is valid.

(2) 3t-is-the-respanaibility-af-the-dectarant-to-notify
his--physician--of--the--dectaratians--A--physician-er-ather

heatth--eare—-provider--who--is--provided--a--eopy--of---the

_4_
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deciaration--shall-make-it-a-part-of-the-dectarant'a-medicai
recordas

+3) A declaration directing a physician to withhold or

withdraw life-sustaining treatment may, but need not, be in

the following form:
DECLARATION
If I should have an incurable or irreversible condition

that, without the administration of life-sustaining

treatment, will, in the opinion of my attending physician,

cause my death within a relatively short timey-it-is-my
desire-that-my-1ife-not-be-protonged--by--administration--of
tife-sustaining-—proceduress-If-my-conditian-is-terminat and

I am unabie--to--participate--in nc longer able to make

decisions regarding my medical treatment, I direct my

attending physician, pursuant to the Montana Rights of the

Terminally Il11 Act, to withhold or withdraw procedures

treatment that merety--preieng only prolongs the dying
process of dying and are is not necessary to my comfort or
freedom-from to alleviate pain. ¥e-is-my-intention-thak-this

deciaration-shati-be-vatid-until-revoked-by-mes

Signed this .... day of .......... P aeaea
Signature. ..ot tssssrreraanercaanan ceeesiatsanenn .o
City, County, and State of Residence...........c....... .

The declarant is—krnown-to-me-and voluntarily signed this

document in my presence.
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Witness..... [P P e R R R R R
Address..... trescamcans tecearbescareaab it bttt bs s anatns
Witness. ... ..o ciss et entssneteonasennnn cerueea
Address......ccaeiunn CettveateuatratEseeaaseananasaeean

{31) A declaration that designates another individual to

make decisions governing the withholding or wikthdrawal of

life-sustaining treatment may, but need not, be in the

following form;

DECLARATION

If I should have an incurable and irreversible condition

that, without the administration of life-sustaining

treatment, will, in the opinion of my attending physician,

cause my death within a relatively short time and I am no

longer able to make decisions regarding my medical

treatment, I appoint .......... or, if he or she is not

reasonably available or is unwilling tc serve,

4 x84 e v mae ¥

to make decisions on my behalf regarding withholding or

withdrawal of treatment that only prolongs the process of

dving and is not necessary for my comfort or to alleviate

pain, pursuant to the Montana Rights of the Terminally T11

Act.

If the individual I have appointed is not reasonably

available or is unwilling to serve, I direct my attending

physician, pursuant to the Montana Rights of the Terminally

111 Act, to withhold or withdraw treatment that only

_.6_
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prolongs the process of dying and is not necessary for my

comfort or to alleviate pain.

Signed this .... day of .....cicoey senas

Signature, ........ccueceraaa.

City, County, and State of Residence............0u0.n

The declarant voluntarily sigqned this document in my

presence.

WitNeSSeseceaveosooeasvnnasnsnaas

R IR R L RN LN R YR

AdALESS .o nes s st s s st sasssvasssrrssareriitsessessssnsas
WitNeSS..c.eoeroruaencoaaana P
AddressS........ccaacevccnsnn a4 s e maaieasseseasessns cesiae

Name and address of designee.

NAMEe .. oiesnssosaasmsssosesvmessvrsorsesnsionscacssmnsaa

AdAI®SS ot vt iueseoasocnsasonsosssinsssnssosnss

s s s sasean

{4) The designation of an attorney-in-fact pursuant to

72-5-501 and 72-5-5D2, or the Jjudicial appointment of an

individual, who is authorized to make decisions regarding

the withholding or withdrawal of 1life-sustaining treatment

constituktes for the purposes of this part a declaration

designating another individual to act for the declarant

pursuant to subsection {1).

(5) A physician or other health care provider who_is

furnished a copy of the declaration shall make it a part of

the declarant's medical record and, if unwilling to comply

with the declaration, promptly so advise the declarant and
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any individual designated to act for the declarant.”

Section 4. Section S50-9-104, MCA, is amended to read:

"50-9-104. Revocation of declaration. {1} A declarant
may revoke a declaration may-be-revoked at any time and in
any manner by-which-the-decliarant-is-able-to-communicate-his
intent--to--revoke, without regaré to mental or physical
caondition. A revocation is effective onaiy--as--to---the
attending-—phystcian-or—any-heaith-care-previder-acting-under
the-guidance-of-that-physteian ypon its communication to the
attending physician o©or other health care provider by the
declarant or by-anether-te-whom a witness toc the revocation
was—-ecommunieated., A  health care provider or emergency
medical services personnel witnessing a revocation shall act
upon the revocation and shall communicate the revocation to
the attending physician at the earliest opportunity. A
revocation communicated to a person other than the attending
physician, emergency medical services personnel, or a health
care provider is not effective unless the attending
physician is informed of it before the gqualified patient |is
in need of life-sustaining procedures Lreatment.

{2) The attending physician or other health care
provider shall make the revccation a part of the declarant’'s

medical record.”
Section 5. section 50-9-201, MCA, is amended to read:
"50-9-201. Recording

determination of terminal

-8~
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condition and content of declaration. When—-an--attending
physieinu-whowhas—been—notified-oi—the~ex&stence—and-eentent

of-a-declaration-determines-that-the Upon determining that a

declarant is in a terminal condition, the attending

physician who knows of a declaration shall record that

determination and the econtent terms of the declaration in
the declarant's medical record.”

Section 6. Section 50-9-202, MCA, is amended to read:

*50-9-202. Treatment of qgualified patients. (1) A
qualified patient has--the--right--to may make decisions
regarding use-of life-sustaining procedures treatment if so
long as the patient is able to do so. ff-n-quatified-patient
is--not-able-te-make-such-deciaionsy-the-decleration-governs
decisions-regarding-use-cf-1ife-suataining-proceduress

(2} This chapter does not prohibit-the—-epplicatien——of
any---medicat---procedure---or---intervention affect the

responsibility of the attending physician or other health

care provider to provide treatment, including the—-provision

of nutrition and hydration, considered-necessary-to-provide

for a patient's comfort care or te-akieviate alleviation of

pain.
{(3) the----dectaration———-o0f-—--a-—-quatified---patient

Life-sustaining treatment cannot be withheld or withdrawn

pursuant to a declaration from an individual known to the

attending physician to be pregnant must-be-given——no--effece

_9_
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4¢ so long as it is probable that the fetus ceuid will
develop to the point of 1live birth with continued

application of life-sustaining procedures treatment.*®
Section 7. Section 50-9-203, MCA, is amended to read:

"50-9-203. Transfer of patients. +iy An attending

physician or other health care provider who is unwilling to
comply with the-requirements—of-56-9-201-or-who—is-unwitling
to--compty--with--the—-deciaration-ocf-e-quatified-patient-in
accordance--with—-50-9-282 this chapter shall take all

reasonable steps as promptly as practicable to transfer care

of the declarant to another physician or health care

provider who is willing to do so.

¢2y--If the policies of a health care facility preclude
compliance with the declaration of a gualified patient under
this chapter, that facility shall take all reasonable steps
to transfer the patient to a Eacility in which the
provisions of this chapter can be carried out.”

Section 8. Section 50-9-204, MCA, is amended to read:

"50-9-204. TImmunities. (1) In the absence of actual
notice of the revocaticn of a declaration, the following,
while acting. in accordance with the reguirements of this
chapter, are not subject to civil or criminal liability or
guilty of unprofessiocnal conduct:

{a) a physician who causes the withholding or

withdrawal of 1life-sustaining precedures Lreatment from a

-}i0~-
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gualified patient;

(b) a person who participates in the withholding or
withdrawal of life-sustaining procedures treatment under the
direction or with the authorization of a physician:

(c) emergency medical services personnel who cause ot
participate in the witbhholding or withdrawal of
life-sustaining precedures treatment under the direction of
or with the authorization of a physician or who on receipt
of reliable documentation follow a living will protocel;

{d) emergency medical services personnel who proceed to
provide life-sustaining treatment to a gqualified patient
pursuant to a revocation communicated to them; and

{e) a health care facility in which withholding or
withdrawal occurs.

(2) A physician or other health care provider whose

action under this chapter is in accord with reascnable

medical standards is not subject to c¢ivil or criminal

liability £or-actions-under-this-chapter-that-are-in--aceord

with--—reasonabie—--medical-—-standards or discipline for

unprofessional conduct with respect to that decision.

{3) A physician ot other health care provider whose

decision about the validity of consent under [section 12] is

made in good faith is not subject to criminal or civii

liability or discipline for unprofessional conduct with

respect to that decision.
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{4) An individuali designated pursuant to 50-9-103({1) or

an individual authorized to consent pursuant to {section

12], whose decision is made or consent is given in good

Eaith pursuant to this chapter, is not subject to criminal

or civil liability or discipline for unprofessional conduct

with respect to that decision.”

Section 9. Section 50-9-205, MCA, is amended to read:

“50-9-205. Effect on insurance -- patient's decigion.
(1) Death resulting from the withholding or withdrawal of
life-sustaining procedures—-pursunant--to--a-deciaration-and
treatment in accordance with this chapter +s does not
constitute, for any purpose, a suicide or homicide.

(2) The making of a declaration pursuant to 50-9-103
does not affect in-any--manner the sale, procurement, or
issuance of any policy of life insurance or annuity, nor

does it affeck, impair, or modify the terms of an existing

policy of 1life insurance. Ne A policy of life insurance is
not legally impaired or invalidated in--any--manner by the
withholding or withdrawal of 1life-sustaining procedures
treatment from an insured quaiified-patient, notwithstanding
any term of the policy to the contrary.

(3) No-physiciany-heaith-care—facitityy;-or—other-heatth
care--provider-—and-—no--health--eare--service-plany-tnsurer
%ssuing-disab&iity—insuranee1—seif-insured~empioyee——vei£are

benefit——plany——er--nonprofit-hospitai-plan A person may not

_12_
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prohibit or require any-persen-te-exeeunte the execution of a

declaration as a condition for being insured for or
receiving health care services.
{4) This chapter creates no presumption concerning the

intention of an individual who bhas revoked or has not

executed a declaration with respect to the use, withholding,
or withdrawal of life-sustaining precedures treatment in the
event of a terminal condition.

{5) Neothing—in-this This chapter increames-or-decreasses

does not affect the right of a patient to make decisions

regarding use of life-sustaining proeedures-if treatment, so
long as the patient is able to do so, or impazrs impair or
supersedes supersede any a right or responsibility that any
person has to effect the withholding or withdrawal of
medical care én--any--lawful--manners-in-that-respectr-the
provisions-sf-this-chapter-are-cumuiative.

{6) This chapter does not require a physician or other

health care provider to take action contrary to reasonable

medical standards,

+63(7) This chapter does not condone, authorize, or

approve mercy killing or euthanasia.“
Section 10. Section 50-9-206, MCA, is amended to read:

"50-9-206. Penalties. (1) A physician or other health

care provider who willfully fails to transfer the care of a

patient in accordance with 50-9-203 1is gquilty of a

-13-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0531/01

misdemeanor punishable by a fine not to exceed $500 or
impriscnment in the county jail for a term not to exceed 1
year, or both,

{2) A physician who willfully fails to record the

determination of terminal condition or the terms of a

declaration in accordance with 50-9-201 1is guilty of a
misdemeanor punishable by a fine not to exceed $500 or
imprisonment in the county jail for a term not to exceed 1
year, or both.

(3) A--person An _individual who purposely conceals,
cancels, defaces, or obliterates the declaration of another
without the declarant's consent or who falsifies or forges a
revocation of the declaration of another is guilty of a
misdemeanor punishable by a fine not to exceed $500 or
imprisonment in the county jail for a term not to exceed 1
year, aor both.

(4) A-persen An individual who falsifies or forges the
declaration of another individual or purposely conceals or
withholds personal knowledge of a revocation as provided in
50-9-1047-—--with——the--intent-~to--cause--a--withhotding--or
withdrawal-cf-1ife-sustaining-preceduress is quilty of a
misdemeanor punishable by a fine not to exceed $500 or
imprisconment in the county jail for a term not to exceed 1

year, or both.

{5) A person who requires or prohibits the execution of

-14-
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a declaration as a condition for being insured for or

receiving health care gservice is guilty of a misdemeanor

punishable by a fine not to exceed $500 or imprisonment in

the county jail for a term not to exceed 1 vyear, or both.

{6) A person who coerces or fraudulently induces an

individual to execute a declaration is guilty of a

misdemeanor punishable by a fine not to exceed $500 or

imprisonment in the county jail for a term not to exceed 1

year, or both.

(7) The penalties provided in this section do not

displace any sanction applicable under other law."

HEW SECTION. Section 11. wWhen declaration operative.

(1) A declaration becomes operative when:

{a) it is communicated to the attending physician; and

{b) the declarant is determined by the attending
physician to be in a terminal condition and no longer able
to make decisions regarding administration of
life-sustaining treatment.

(2) When the declaration becomes opera:zive, the
attending physician and other health care providers shall
act in accordance with its provisions and with the
instructions of a designee under 50-9-103(1) or comply with

the transfer requirements of 50-9-203.
KEW SECTION. Section 12. consent by others to

withholding or withdrawal of treatment. (1) If a written
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consent to the withholding or withdrawal of the treatment,
witnessed by two individuals, is given to the attending
physician, the attending physician may withhold or withdraw
life-sustaining treatment from an individual who:

{a) has been determined by the attending physician to
be in a terminal condition and no longer ab’ > make-
decisions regarding administration of 1life-sustaining
treatment; and

{b) has no effective declaration.

{2) The authority to consent or to withhold consent
under subsection (1) may be exercised by the following
individuals, in order of priority:

(a) the spouse of the individual;

(b) an adult child of the individual or, if there is
more than one adult child, a majority of the aduit children
who are reasonably available for consultation;

(c) the parents of the individual;

{d) an adult sibling of the individual or, if there |is
more than one adult sibling, a majority of the adult
siblings who are reasonably available for consultation; or

(e) the nearest other adult relative of the individual
by blood or adoption who is reascnably available for
consultation.

{3) If 2 class entitled to decide whether to consent is

not reasonably available for consultation and competent to

~16-
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decide or if it declines to decide, the next class is
autharized to decide. However, an equal division in a class
does not authorize the next class to decide,

(4) A decision to grant or withhold consent must be
made in good faith. A consent is not valid if it conflicts
with the expressed intention of the individual,

{5} A decision of the attending physician acting in
good Eaith that a consent is valid or invalid is conclusive.

(6) Life-sustaining treatment cannot be withheld or
withdrawn pursuant to this section from an individual known
to the attending physician to be pregnant so long as it is
probable that the fetus will develop to the point of live
birth with continued application of life-sustaining
treatment.

NEW SECTTON. Section 13. When health care provider may

presume validity of declaration. In the absence of knowledge
to the contrary, a physician or other health care provider
may assume that a declaration complies with this chapter and

is walid.
NEW SECTION. Section 14. Effect of previous

declaration. An instrument executed before October 1, 1991,
that substantially complies with 50-9-103(1) is effective

under this chapter.
NEW SECTION. Section 15. codification instruction.

{Sections 11 through 14] are intended to be codified as an

17~
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integral part of Title 50, chapter 9, and the provisions of

Title 50, chapter 9, apply to [sections 11 through 14].

NEW SECTION. Section 16. Effective date.

effective on passage and approval.

-End-

_18_
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HOUSE BILL NO. 635
INTRODUCED BY MEASURE, MAZUREK, L. NELSON,

STRIZICH, MESSMORE

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
MONTANA LIVING WILL ACT TO CONFORM TO THE UNIFORM RIGHTS OF
THE TERMINALLY ILL ACT; PROVIDING THAT OTHER INDIVIDUALS MAY
AUTHORIZE THE WITHHOLDING OR WITHDRAWAL OF LIFE-SUSTAINING
TREATMENT; CLARIFYING WHEN A DECLARATION RELATING TO THE USE
OF LIFE-SUSTAINING TREATMENT IS OPERATIVE; PROVIDING FOR THE
PRESUMPTION QF THE VALIDITY OF DECLARATIONS RELATING TC THE
use QaF LIFE-SUSTAINING TREATMENT ; AMENDING SECTIONS
50-%-101, 50-9-102, 50-9-103, 50-9-104, 50-9-201, S0-9-202,
50-9-203, 50-9-204, 50-9-205%, AND 50-9-206, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 50-9-101, MCA, is amended to read:

"50-9-101. Short title. This chapter may be cited as

the "Montana biving-Wiii Rights of the Terminally I11 Act™."

Section 2. section 50-9-102, MCA, is amended to read:

"50-9-102. Definitions. As used 1in this chapter, the
following definitions apply:

(1) "Attending physician" means the physician selected

by or assigned to the patient, who has primary
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responsibility for the treatment and care of the patient.

(2) "Board” means the Montana state board of wmedical
examiners.

{3} "DCeclaration” means a document executed 1in
accordance with the requirements of 50-9-103.

(4) “Department" means the department of health and
environmental sciences.

(5) "Emergency medical services personnel” means paid
or volunteer firefighters, law enforcement officers, first
responders, emergency medical technicians, or other
emergency seIvices personnel acting within the ordinary
course of their professions.

(6) “Health care provider” means a person who is
licensed, certified, or otherwise authorized by the law of
this state to administer health care in the ordinary ccurse
of business or practice of a profession.

{(7) "Life-sustaining preecedure ftreatment" means any
medical procedure or intervention that, when administered to
a dqualified patient, will serve only to prolong the dying
process.

(8) "Living will protccol” means a locally developed,
community-wide methocd or a standardized, state-wide method
developed by the department and approved by the board, of

providing palliative care to and witnholding life-sustaining

procedures treatment froem a gqualified patient under
THIRD READING
-2- HB 635
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50-9-202 by emergency medical service personnel.

{(9) "Person" means an individual, corporation, business
trust, estate, trust, partnership, association, joint
venture, gcvernment, governmental subdivisior or agency, or

any other legal or commercial entity.

¢9+4{10) "Physician" means a---person an individual

licensed under Title 37, chapter 3, to practice medicine in
this state.

+383{11) "Qualified patient" means a patient 18 or more
years of age who has executed a declaration in accordance
with this chapter and who has been determined by the
attending physician to be in a terminal condition.

¢334{12) "Reliable documentation” means a standardized,
state-wide identification card or form or a necklace or
bracelet of wuniform design, adopted by a written, formal
understanding of the local community emergency medical
services agencies and licensed hospice and home health
agencies, that signifies and certifies that a valid and
current declaration is on file and that the individual is a
gqualified patient.

(13) “State" means a state of the United States, the

District of Columbia, the Commonwealth of Puerto Rico. or a

territory or insular possession subject to the jurisdiction

of the United States.

+:23(14) "Terminal condition" means an incurable or

13- HB 635
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irreversible condition that, without the administration of
life-sustaining preeedures treatment, will, in the opinion
of the attending physician, result jin death within a
relatively short time."
Section 3. Section 50-9-103, MCA, is amended to read:
"50-9-103. Declaration relating to use of

life—sustaining precednres--treatment -— designee. (1) Any

competent—adutt An individual of sound mind and 18 or more

years of age may execute at _any time a declaration at-any

cime directing-that governing the withholding or withdrawal

of life-sustaining procedures--be--withheid-~or--wichdrawn

treatment. The declarant may designate ancther individual of

sound mind and 18 or more vears of age tc make decisions

governing the withholding or withdrawal of 1life-suystaining

treatment. Hewever;-the-deciavation-ts-effective-oniy-if-the
dectarantia--condition--is-determined-to-be-terminai-and-the
deciarant-is-not—-able--te--make--treacment--deciaienss The
declaration amust be signed by the declarant, or another at
the declaranc’s direction, rn-the-presence-of and witnessed
by two witnesses individuals. A physiclan or health care
provider may nresume, in the absence of actual notice to the
contrary, that the declaration complies with this chapter
and is valid.

(2) It-ts-the-respeonsibiitty-of-the-dectarant-te—netify

his-—-phystcran--of--the-~dectarationr——A--phystetan-or—other

-4- HB 635



@w 3 o W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0635/02

heaith--care--provider-—whe——is--provided--a--copy--cf---the
deciaration--shati-make-it-a-part-ef-the-dectarancis-medient

recovdar

t3% A declaration directing a physician to withhold or

withdraw life-sustaining treatment may, but need not, be in

the following form:
DECLARATION
If I should have an incurable or irreversible condition

that, without the administration of life-sustaining

treatment, will, in the opinion of my attendina physician,

cause my death within a relatively short timey-it-+s-my
deaire-that-my-tife-net-pe-protonged--By--acdminitstracton--of
tife-sustaining--procedures:-If-my-condition—ia-eerminat and

I am unable--to~--partteipate—~in no  longer able to make

decisicns regarding my medical treatment, I direct my

attending physician, pursuant to the Montana Rights of the

Terminally Il Act, to withhold or withdraw procedures

treatment that mereiy--proteong only prolongs the dying
process of dying and are is not necessary to my comfort or
£remdom-frem to alleviate pain. ¥t-is-my-intencion-that-thts
dectaratien-shati-pe-varid-untit-revoked-by-mes

Sigrned this .... day of ..........,

SlgNAEUI@. it ittt iveraestasocsotsonnacossanasonssnacna

City, County, and State of Residence...s.s.vcu.....

The declarant ts—-knews-eo-me-and voluntarily sigued this
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document in my presence,

Witness......... heeaas e

T R I

[ N I IR R

WitnesSS...vsevsteneressnnanns

e s s s e es e na s amm T E s e

BAGresSS. . ittt e

f e s enr et e a Y e m kA

{3) A declaration that designates another individual to

make decisions governing the withholding or witndrawal of

life-sustaining treatment may, but need not, be in the

following form:
DECLARATION

If I should have an incurable and irreversible coundition

that, without the administration of life-sustaining

treatment, will, in the opinion of my attending physician,

cause my death within a relatively short time and I am no

longer able £to make decisions regarding my medical
treatment, I appoint ..... ..... 0r, if he or she is not
reasonably available or is unwilling to serve, ..... ey

to make decisicons on my behalf regarding withhelding eor

withdrawal of treatment that only prclongs the process of

dying and is not necessary for my comfort or to alleviate

pain, pursuant to the Montana Rights of the Terminally TIll

Act.

If the individual I have appainted is not reasonably

avallable or s wunwiiling to serwe, I direc:t my attending

physician, pursuant to the Montana Rights <f the Terminally
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I11 Act, to withhold or withdraw treatmen® that only

prolongs the process of dying and is not necessary for my

comfort or to ailewviate pain.

Signed this ..., day of

a4 s v ety ¢4

S QMU e s e e s i it ettt e st ity ssaasanannns e bt e e
City, County, and State of Residence€......cceuene. s

The declarant veoluntarily signed this documert in_ my

presence.

I Ay - Y T T E e e et e na et
e e T A T T aen s e
WitnReSS.ieeeernan P T T
AdAress. e or v un

..... R R R

Name and address of designee.

NAME ...ttt cvcetornssosamansosoases

AdArESS i cec e n st s e s R

R R R

(4} *he IF THE designation of an attorney—in-fact

pursuant to 72-5-501 and 72-5-502, or the judiciail

appointment of an individual, wae--is—-aurherized CONTAINS

WRITTEN AUTHORIZATION to make decisicns regarding the

withholding or withdrawal of life-sustaining treatment,

constitntes THAT DESIGNATION OR APPOINTMENT CONSTITUTES, for

the purposes of this part, a declaraticn designating another

individual to ack for the declarant pursuant to subsection

(1).

{5} A physician or ¢ther health care ptovider who is
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furnished a copy of the declaration shall make it a part of

the declarant's medical record and, if unwilling to comply

with the declaration, promptly so advise the declarant and

any individual designated tc act for the declarant.”

Section £ gection 50-9-104, MCA, is amended to read:

*50-9-104, Revocation of declaration. (1} A gdeclarant
may revoke a declaration may-be-reveked at any time and in
any manner dy-waieh-che-dectarant-rs-abie-to-communicate—his
tmtent-~eo--cevoke, without regard to mental or physical
condition. A revocation is effective oniy--mas--ta-—~-che
attending-pnysrcran-or-any-heatsth-care-preveder-acting-under
the-guitdance-af-ehae—physician upon its communication to the
attending physician , or other health care provider by the
declarant or By-anether-to-whem a witness 1o the revocation
was--communicared. A health care provider or emergency
medical services personnel witnessing a revocation shall act
upon the revocatica and shall communicate the revccation ta
the attenmd.ry  phvisician  ar cthe earliest  oppertunity. A
revocation communicated to a person other than the attending
physician, emergency medical services personnel, or a health
care prowvider is not effective unless the attending
physician is informed of it before the gualified patient is
in need of life-sustaining procedures treatment.

{2) The attending physician or other health care

provider shall make the revocation a part of the declarant's
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medical record."

Section 5. Ssection 50-9-201, MCA, is amended to read:

*50-9-201. Recording determination of terminal
condition and content of declaration. When--an--attending
physteian-whe-has-been-notified-of-the-sxistence-and-eontent

of-a-deciaravion-determines—-that-the Upon determining that a

declarant is in a terminal condition, the attending

physician who knows of a declaration shall record that

determination and the eoatent terms of the declaration in
the declarant's medical record.”

Section 6. Section 50-9-202, MCA, is amended to read:

"50-9-202. Treatment of qualified patients. (1) A
qualified patient has--che--right--to may make decisicns
regarding use-of life-sustaining precednres treatment +£f so
long _as the patient is able to do so. If-a-gqualified-pattent
ts--not-abie-to-make-such-decisionsr-the-dectaratton-gaverns
decistons-regarding-use-cf-tife-susraining-proceduress

{2y This chapter does not preshibit-ehe--appiication--of
any---medicai---procedure---sr--—intervention affect the

responsibility of the attending physician or other health

care provider to provide treatment, including the--prevision
of nutrition and hydration, eensidered-necessary-to-provide

for a patient's comfort care or to-alleviate alleviation of

pain. &

{3} PThe----deelaration—---of----a---gquatified---prtient
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Life-sustaining treatment cannot be withheld or withdrawn

pursuant to a declaration from an individual known to the

attending physician to be pregnant must-be-given—-ne--effeet
¢ so long as it 1s probable that the fetus eounid will
develop to the point of live birth with continued
application of life-sustaining précedures treatment.”
Section 7. section 50-3-203, MCA, is amended to read:
*50-9-203. Transfer of patients. +¢¥)y An attending

physician or other health care provider wno is unwilling to

comply with the-requirements-sof-50-9-281i-or-who-ita-unwitiing
to--camply--with--tha-——decitaracion-of -a-gquatified-pat-ent-in
accordance--with--58-9-282 this chapter shall take all

reasonable steps as promptly as practicable to transfer care

of the declarant to another physiclan or health care

provider who is willing ro do so.

t2¥--1f the policies of a health care facility preclude
compliance with the declaration of a gualified patient under
this chapter, that facility shall take all reasonable steps
to transfer the patient to a facility in which the
provisions of this chapter can be carried ocut."

Section 8. Section 50-9-204, MCA, is amended to read:

"50-9-204. Immunities. (1) In the absence of actual
notice of the revocation of a declaration, the following,
while acting in accordance with the requirements of this

chapter, are not subject to civil or criminal liability or

=10~ HB 635
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guilty of unprofessional conduct:

fa) a physician who causes the withnolding or
withdrawal of life-sustaining preeedurea treatment from a
gualified patient;

(b} a person who participates in the withholding or
withdrawal of life-sustaining procedures treatment under the
direction or with the authorizarion of a physician;

{c) emergency medical services personnel who cause or
participate in the withholding or withdrawal of
life-sustaining precedures treatment under the direction of
or with the authorization of a physician or wha on receipt
of reliable documentation follow a living will protocel;

(d) emergency medical services personnel who proceed to
provide 1life-sustaining treatment to a gualified patient
pursuant to a revocation communicated to them; and

{e) a health care facility in which withhelding or
withdrawal occurs.

{2) A physician or otner health care provider whose

action under this chapter is in accord with reascnmable

medical standards is not subject to civil or criminal

liability fer-metions-under-this-chapter-that-are-in--accord

with-——reasenabie-—-medicai---standards or discipline for

unprofessicnal conduct with respect to that decision,

(3) A physician or other health care provider whose

decision about the validity of consent under [secticon 12] is

-11- HB 635

10

11

13
14
19
16
17
i8
19
20
21
22
23
24

25

HB 0635/02

made in gocd faith is not subject to criminal or civil

liability or discipline for unprofessional conduct with

respect to that decision.

(4} An individual designated pursuant to 50-3-103(1) or

an  individual authorized to consent pursuant to {section

12], whose decision is made or consent is given in good

faith pursuant to this chapter, is not subiect to criminal

o civil liability or discipline for unprofessional conduct

with respect to that decision.™

Section 9. section 50-9-205, MCA, is amended to read:

“50-9-205. Effect on insurance -- patient's decision.
(1) Death resulting from the withholding or withdrawal of
life-sustaining precedures-—purspane—-ta——a-dectaration-and
treatment in accordance with this chapter +s does not
constitute, for any purpose, a suicide or homicide.

(2) The making of a declaration pursuant to 50-9-103
does not affect rw-any—-manner the sale., procurement, oOr
issuance c¢f any policy of life insurance or annuity, nor

does it affeci, impair, or modify the terms of an existing

policy of 1life insurance. Ne A policy of life insurance is
not legally impaired or invalidated im--any--manner by the
withholding or withdrawal of life-sustaining precedures
treatment from an insured guatifred-patient, notwithstanding
any term of the policy to the contrary.

(3) No-physicians-heaith-care-faciltieyr-or-ather-heaiech

~-12- HB 635
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eare~-—-proavider--and--ne--healtth—-eare--serviece-piany—insurer
itssuing-diaebiiiey-insurance;-seif-insured-empicyee-——-weifare
benefit--ptany~-or--nonprofit-hospitai-pian A person may not

prohibit or reguire amy-persen-te-execute the execution of a

declaration as a conditicn for being insured for or
receiving health care services.
{4) This chapter creates no presumption concerning the

intention of an individual who has revoked or has not

executed a declaration with respect to the use, withholding.
or withdrawal of life-sustaining procedures treatment in the
event of a terminal condition.

{5) Nething-in-thia This chapter inereases-or-decreases

does not affect the right of a patient to make decisions

regarding use of life-sustaining precedures-if treatment, so
long as the patient is able to do so, or impatrs impair or
supersedes supersede any a right or responsibility that any
person has to effect the withholding or withdrawal of
medical care in--any--itawful--manners-In-that-respectr-the
provisiana-ef-this-chapter-are—cumutative.

(6) This chapter does not require a physician or other

health care provider to take action contrary to reasonable

medical standards,

+6¥{7) This chapter does not condone, authorize, oOr

approve mercy killing or euthanasia.”

Section 10. section 50-9-206, MCA, is amended to read:
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"50-9-206. Penalties. (1) A physician or other health

care provider who willfully fails to transfer the care of a
patient in accordance with 50-9-203 is guilty of a
misdemeanor punishable by a fine not to exceed $500 or
imprisonment in the county jail for a term not to exceed 1
year, or both.

(2) A physician who willfully fails to record the

determinaticen of terminal condition or the terms of a

declaration in accordance with 50-9-201 1is guilty of a
misdemeanor punishable by a firne not to exceed $500 or
imprisonment in the county jail for a term not to exceed 1
year, or both.

(3) A--persen An individual who purposely conceals,
cancels, defaces, or obliterates the declaration of another
without the declarant’'s consent or who falsifies or forges a
revocation of the declaration of another is guilty of a
misdemeancr punishable by a fine not to exceed $500 or
imprisonment in the county jail for a term not to exceed 1
year, or both.

(4) A-persen An individual who faisifies cor forges the
declaration of another individual or purposely conceals or
withholds perscnal knowledae of a revocation as provided in
5(=-9-1047---with-——the~--intenc--te--cAaunse--a--withhoiding--or

withdrawat-s€-ttfe-asuacasning-preceduresy i

W

guilsy <f a2

misdemeancr purishable by a fine not 0 exceed $500 or

-14- HB 635



o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0635/02

imprisonment in the county jail for a term not o exceed 1

year, or both.

{5) A perscn who requires or prohibits the execution of

a declaration as a_ condition for being insured for or

receiving health care service is guilty of a mnisdemeanor

punishable by a fine not toc exceed $500 or imprisonment in

the county jail for a term not to exceed 1l year, or both.

(6) A person who coerces or fraudulently induces an

individuasl to execute a declaration is gquilty of a

misdemeanor punishable by a fine not to exceed $500 or

imprigonment in the county jail for a term not to exceed 1

year, or both.

(7) 7The penalties provided in this section do not

displace any sanction applicable under other law."

NEW SECTION. Section 11. When declaration operative.
(1) A declaration becomes cperative when:

{a) 1t 15 communicated to the attending physician; and

(b) the declarant is determined by the attending
physician to be in a terminal condition and no 1longer able
o make

decisions administration of

regarding
life-sustaining treatment.

{2) When the declaration becomes operative, the
attending physician and other health care providers shall

act in accordance with its provisions and with the

instructions of a designee under 50-%-103(l) or comply with
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the transfer reguirements of 50-9-203.

NEW SECTIOR. Section 12. consent by others to
withholding or withdrawal of treatment. (1) If a wricten
consent to the withholding or withdrawal of the treatrent,
witnessed by two individuals, is given to the attending
physician, the attending physician may withhold or withdraw
ilife-suscaining treatment from an individual who:

{a) has been determined by the attending physician to
be in a terminal condition and no longer able tc Rake
decisions regarding administraticn of life-sustaining
treatment; and

{b} has no effective declaration.

{2) The authority to consent or to withheld consent
under subsection (1) may be exercised by the following
individuals, in order of priority:

fa) the spouse of the individual:

(b} an adult child of the individual or, 1if there 1is
more than one adult child, a majarity of the adult children
who are reasonably available for consultation;

{¢) the parents of the individual;

(d) an adult sibling of the individual or, if there 1is
more than one adult sibling, a majority of the adult
siblings who are reasonably available for consultation: or

{e) the nearest other adult relative of the individual

bv blood or adoption who is reasonably available for

g 4B 635
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consultation.

{3) If a class entitled toc decide whether to consent is
not reasonably available for consultation and competent to
decide or if it declines to decide, the next c¢lass 1is
authorized to decide. However, an equal division in a class
does not autheorize the next class to decide.

{4) A decision to grant or withhold consent must be
made in good faith. A consent is not valid if it conflicts
with the expressed intention of the individual.

(5y A decision cf the attending ophysician acting in
good faith that a consent is valid or invalid is conclusive.

{6) Life-sustaining treatment cannot be withheld or
withdrawn pursuant to this section from an individual known
te the attending physician to be pregnant so long as it is
probable that the fetus will develop to the point of live
birth with continued application of 1life-sustaining

treatment.

NEW SECTION. Section 13. wWhen health care provider may
presume validity of declaration. In the absence of knowledge
to the contrary, a physician or other health care provider
may assume that a declaration complies with this chapter and
is wvalid.

NEW SECTION. Section 14. Effect of previous
declaration. an instrument executed before October 1, 1991,

that substancially complies with 50-9-103(1) is effective

~-17- HB 635
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under this chapter.

NEW SECTION. Section 15. cCodification instruction,
[Sections 11 through 14] are intended to be codified as an
integral part of Title 50, chapter 9, and the provisions of
Title 50, chapter 9, apply to [sections 11 through 147j.

NEW SECTIQN. Section 16. Effective date. [This act] is

effective on passage and approval,

-End-
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HOUSE BILL NO. 635
INTRODUCED BY MEASURE, MAZUREK, L. NELSON,

STRIZICH, MESSMORE

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
MONTANA LIVING WILL ACT TO CONFORM TO THE UNIFORM RIGHTS OF
THE TERMINALLY ILL ACT;: PROVIDING THAT OTHER INDIVIDUALS MAY
AUTHORIZE THE WITHHOLDING OR WITHDRAWAL OF LIFE-SUSTAINING
TREATMENT; CLARIFYING WHEN A DECLARATION RELATING TO THE USE
OF LIFE-SUSTAINING TREATMENT 1S5 OPERATIVE: PROVIDING FOR THE
PRESUMPTION OF THE VALIDITY OF DECLARATIONS RELATING TO THE
USE OF LIFE-SUSTAINIKG TREATMENT; AMENDING SECTIONS
50-9-101, 50-9-102, 50-9-103, 50-9-104, 50-9-201, 50-9-202,
50-9-2¢13, 50~-9-204, 50-9-205, AND 50-9-206, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 50-9-101, MCA, is amended to read:

"50-9-101. Short title. This chapter may be c¢ited as

the "Montana bBiving-Wii: Rights of the Terminally 111 Act"."

Section 2. Section 50-9-102, MCA, is amended to read:

"50-9-102. Definitions. As used in this chapter, the
following definitions apply:

{1) "Attending physician®" means the physician selected

by or assigned to the patient, who has primary
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responsibility for the treatment and care of the patient.

{2) "Board" means the Montana state board of medical
examiners.

(3) "Declaration" means a document executed in
accordance with the requirements of 50-9-103.

(4) "Department” means the department cf health and
environmental sciences.

(5) "Emergency medical services perscnnel” means paid
or volunteer firefighters, law enforcement officers, first
responders, emergency medical technicians, or other
emergency services personnel acting within the ordinary
course of their professions.

{6) "Health care provider”™ means a perscn who |is
licensed, certified, or otherwise authorized by the law of
this state to administer health care in the ordinary course
of business or practice of a profession.

{7} "Life-sustaining procedure treatment” means any
medical procedure or intervention that, when administered to
a gqualified patient, will serve only to prolong the dying
process.

{B) “Living will protocol"™ means a locally developed,
community-wide method or a standardized, state-wide method
developed by the department and approved by the board, of

providing palliative care to and withholding life-sustaining

procedures treatment from a qualified patient under
REFERENCE BILL
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50-9-202 by emergency medical service personnel.

{9) "Person"™ means an individual, corporation, business

trust, estate, trust, partnership, association, joint

venture, government, governmental subdivision or agency, or

any other legal or commercial entity.

¢9¥(10) “"Physician"” means a---pérson an individual

licensed under Title 37, chapter 3, to practice medicine in
this state.

+384(1l) "Qualified patient" means a patient 18 or more
years of age who has executed a declaration in accordance
with this chapter and who has been determined by the
attending physician to be in a terminal condition.

++:t¥(12) "Reliable documentation” means a standardized,
state-wide identification card or form or a necklace or
bracelet of uniform design, adopted by a written, formal
understanding of the local community emergency medical
services agencies and licensed hospice and home health
agencies, that signifies and certifies that a valid and
current declaration is on file and that the individual is a
gualified patient.

{13) "State” means a state of the United States, the

District of Columbia, the Commgnwealth of Puertc Rico, or a

territory or insular possession subject to the jurisdiction

of the United States.

t*2¥{14) “"Terminal c¢ondition" means an incurable or
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irreversible condition that, without the administration of
life-sustaining preecedares treatment, will, in the opinion
of the attending physician, result in death within a
relatively short time."

Section 3. section 50-9-103, MCA, is amended to read:

*50-9-103. Declaration relating to use of

life-sustaining proecedores--treatment -- designee. (1} Any

ecompetent-aduit An individual of sound mind and 18 or more

years of age may execute at any time a declaration mt-any
time direecting-that governing the withholding or withdrawal

of life-sustaining preecedures--be--withheid--or--withdrawn

treatment. The declarant may designate another individual of

sound mind and 18 or more yeara of age toc make decisions

governing the withholding or withdrawal of life-sustaining

treatment. Howevery-the-deciaration-is-effective-oniy-:rf-the
dectarantis--conditioan-—ia-determined-co-be-rearminat-and-the
desiarant-ia-—nee--able--to--make--ereacmenr--decrarona:  The
declaration must be signed by the declarant, or another at
the declarant's direction, ita-the-presence-of and witnessed
by two witnesses individuals. A physician or health care
provider may presume, in the absence of actual notice to the
contrary, that the declaration complies with this chapter
and is wvalid.

{2) ¥e-ta-the-responsibitity-of-—the-deciarant-to-netrify

his--physictan--of--the--deertaration--A--phiysreran—ar-other
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111 Act, to withhold or withdraw treatment that only

prolongs the process of dying and is not necessary for my

comfort or to alleviate pain.

Signed this .... day of ..........,

s e s e

SigNAtULC . 4 i a s o s s s s emacascoonasnnsonnans

City, County, and State of Residence.......cvvvsrs

The declarant voluntarily signed this document in my

presence,

WitNeSS e essnssneeanenvanns

Address..ovecsssnnen

e e ek m e kBB A SN 4 s eee s e s e d kT e ks es

WitNesSS. cvueoeeecenneannnanns

e v e et PR YR T AR T AT A4

BAAresSS . oo v e s sooeucaeannsnsansas

Name and address of designee.

NAME .4 e cesonnnoonnpsananasenean .o

E e 4 A4 EE RS e e

AOAr eS8 &0 evvnuesinannasennansnens

{4) Phe IF THE designation of an attorney-in-fact

pursuant to 72-5-501 and 72-5-502, or the judicial

appointment of an individual, whe—-is--aurherized CONTAINS

WRITTEN AUTHORIZATION to make decisions regarding the

withhelding or withdrawal of 1life-sustaining treatment,

cenatievess THAT DESIGNATION OR APPOINTMENT CONSTITUTES, for

the purposes of this part, a declaration designating another

individual to act for the declarant pursuant to subsection
(1l)-

{(5) A physician or other health care provider who is
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furnished a copy of the declaratien shall make it a part of

the declarant's medical record and, if unwilling to comply

with the declaraticn, promptly sc advise the declarant and

any individual designated to act for the declarant.”

Saction 4. Ssection 50-9-104, MCA, is amended to read:

"50-9-104. Revocation of declaration. (1) A declarant
may revoke a declaration may-be-reveked at any time and in
any manner by-which-the-decitarant-is-abie-to-communtcate—his
tntent--to--revoke, without regard to mental or physical
condition, A revocation 1is effective oniy--as-—-to—--the
attending-physicitan-or-any-heatth-care-provider-acting-under
the-guidanee-ef-that-physteian upon its communication to the
attending physician or other health care provider by the
declarant or by-another-to-whom a witness to the revocation
was--esmmunieated. A health care provider or emergency
medical services personnel witnessing a revocation shall act
upon the revocation and shall communicate Lhe revocation to
the artending physician at the earlieszst opportunity. A
revocation communicated to a person other than the attending
physician, emergency medical services persconnel, or a health
care provider is not effective unless the attending
physician is informed of it before the qualified patient is
in need of life-sustaining procednres treatment.

(2) The attending physician or other health care

provider shall make the revocation a part of the declarant's

~8- HB 635
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heaith-—ecre-—provider--vhe—-is-—provided~~a—-eepy-—ef—»~the

declnrntion—-sha*i-mahe-ét*a-part—of—bhe-deciarantls~medieai

recordsT

+3Y A declaration directing a physician to withhold or

withdraw life-sustaining treatment may, but need not, be in

the following form:
DECLARATION
If I should have an incurable or irreversibie condition

that, without the administration of life-sustaining

treatment, will, in the opinion of my attending physician,

cause my death within a relatively short timej-te-is-my
ées%re—that-my~1iEe-not—be-pfeienged*-by—-adménéstfatien——cé
tife-sustaining--proceduress-¥f-my-condition—is-termina: and

I am unabie--to--pareicipate-~in no longer able to make

decisions regarding my medical treatment, I direct my

attending physician, pursuant to the Montana Rights of the

Terminally I11 Act, ta withhold or withdraw procedures

treatment that mereiy—-proitong only prolongs the dying
process of dying and are is not necessary to my comfort or
€reedem-frem to alleviate pain. FIe-is-my-intention-that—this
deciaracien-shaii—be—valid—untii-revoked-by—me:

Signed this .... day of ..........;, +.o...

Signature......ioviivrennccnnnn.

...... D L R T T I R PR

City, County, and State of Residence.............

e

The declarant is-knswn-eto-me-and voluntarily signed this
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document in my presence.
WitnNesSS...veeuensnnrsosanssesssrsrnnnnnnn Weeseasnareeanan
T L 3 T cereen
WSS e e iuetnereotsessonesconnmaannssanssenoesssatsns
Address. ...t rinane i et erea ettt A .

(3} A declaration that designates another individual to

make decisions qoverning the withholding or withdrawal of

life-sustaining treatment may, but need not, be in the

following form:

DECLARATION

I1f I should have an incurable and irreversible condition

that, without the administraticn of life-sustaining

treatment, will, in the opinion of my attending physician.

cause my death within a relatively short time and I am no

longer able to make decisions regarding my medical

treatment, I appoint ...++..... O, if he or she is not

reasonably available or is unwilling to serve, .......... B

to make decisions on my behalf regarding withholding or

withdrawal of treatment that only prolongs the process of

dying and is not necessary for my comfort or to alleviate

pain, pursuant to the Montana Rights of the Terminally Il1

Act.

If the individual I have appointed is not reasonably

available or is unwilling to serve, I direct my attending

physician, pursuant to the Montana Rights of the Terminally

-6 HB 635
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guilty of unprofessional conduct:

(a) a physician who causes the withholding or
withdrawal of life-sustaining procedures treatment from a
qualified patient;

{b) a person who participates in the withholding or
withdrawal of life-sustaining procedures treatment under the
direction or with the authorization of a physician;

(c) emergency medical services personnel who cause or
participate in the withholding or withdrawal of
life-sustaining procedures treatment under the direction of
or with the authorization of a physician or who on receipt
of reliable documentation follow a living will protocol;

(d) emergency medical services personnel who proceed to
provide life-sustaining treatment to a qualified patient
pursuant to a revocation communicated to them; and

{e} a health care facility in which withholding or
withdrawal occurs.

(2) A physician or other health care provider whose

action under this chapter is in accord with reasonmable

medical standards is not subject to civil or criminal

liability Esr-metions-under-this-chapter-that-are-in--accord

with---reasenabie——-Medicat---standarda or_ discipline for

unprofessional conduct with respect to that decision.

{3} A physician_or other health care provider whose

decision about the validity of consent under [section 12] is
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made in good faith is not subject to criminal or civil

liability or discipline for unprofessional conduct with

respect to that decision.

{4) An individual designated pursuant to 50~9-103(1) or

an _individual autheorized to consent pursuant to [section

121, whose decision is made or consent is given in good

faith pursuant to this chapter, is not subject to criminal

or civil liability or discipline for unprofessional conduct

with respect to that decision.™

Section 9. Ssection 50-9-205, MCA, is amended to read:

"50-9-205. Effect on insurance —— patient's decision.
{1) Death resulting from the withholding or withdrawal of
life-sustaining proecedures—-pursuant--to--a-deciaration-and
treatment in acceordance with this chapter #s does not
constitute, for any purpose, a suicide or homicide,

{2} The making of a declaration pursuant to 50-9-103
does not affect in-any--manner the sale, procurement, or
igsuance of any policy of life insurance or annuity, nor

does it affect, impair, or modify the terms of an existing

policy of 1life insurance., Ne A policy of life insurance is
not legally impaired or invalidated in--any--manner by the
withholding or withdrawal of 1life-sustaining procedures
treatment from an insured gquelified-patient, notwithstanding
any term of the policy to the contrary.

(3} Ne-physiciany-heaith-care-factittys-or-ether-heatch

-12- HB 635
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medical record.”

Section B. section 50-9-201, MCA, is amended to read:

"50-9-201. Recording detersination of terminal
condition and content of declaration, When--an--attending
physician-who-has-been-notified-of-the-existence-and-content
of-a-deciaration-determines-that-the Upon determining that a
declarant is in a terminal condition, the attending

physician who knows of a declaration shall record that

determination and the eontent terms of the declaration in
the declarant's medical record.”

Section 6. Section 50-9-202, MCA, is amended tc read:

*50-9-202. Treatment of gqualified patients. (1} A
qualified patient has—-the--righe--te may make decisions
regarding use-of life-sustaining precedures treatment if so
long as the patient is able to do so. if-a-quatified-patient
ta--not-ablte-ta-make-such-decistons;-the-deciaration-governs
deecistons-regarding-use-of-iife-sustaining-procedures:

{2} This chapter does not prohibit-the--appiication——eof
any---medicat---procedure—--or---intervention affect the

regponsibility of the attending physician or other health

care provider to provide treatment, including the--provision

of nutrition and hydration, considered-necessary-to-provide

for a patient's comfort care or te-atieviate alleviation of

pain.,

(3} Fhe----dectaration——--of----a---quatified---patient

-9- HB 635
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Life-sustaining treatment cannot be withheld or withdrawn

pursuant to a declaration from an individual known to the

éttending physician to be pregnant must-be-given--no—-effect
## so_long as it is probable that the fetus counld will
develop to the point of live birth with continued
application of life-sustaining procedurea treatment.”
Section 7. Section 50-9-203, MCA, is amended to read:
"50-9-203. Transfer of patients. +i) An attending

physician or_other health care provider who is unwilling to

comply with the-requirements-e£-58-9-281-or-who-is-gnwiiiing
to——conpty——-ith--ehe--deciaration-of—a—qnaiiééed—patient—in
accardanee--with--58-9-282 this chapter shall take all

reasonable steps as promptly as practicable to transfer care

of the declarant to another physician or health care

provider who is willing to dc so.

t2y-~If the policies of a health care facility preclude
compliance with the declaration of a qualified pat:ient ander
this chapter, that Facility shall take all reasocnable steps
to transfer the patient to a facility in which the
provisions of this chapter can be carried ocut.”

Section 8. section 50-9-204, MCA, is amended to read:

“50-9-204. Tmmunities. (1) In the absence of actual
notice of the revocation of a declaration, the following,
while acting in accordance with the requirements of this

chapter, are not subject to civil or criminal liability or

-10- HB 6135
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imprisonment in the county jail for a term not to exceed 1

year, or both.

(5) A person who requires or prohibits the execution of

a_ declaration as a condition for being insured for or

receiving health care service is guilty of a misdemeanor

punishable by a fine not to exceed $500 or imprisonment in

the county jail for a term not to exceed 1 year, or both,

(6) A person who coerces or_ fraudulently induces an

individual to execute a declaration is guilty of a

nisdemeanor punishable by a fine not to exceed $500 or

imprisonment in the county jail for a term not %o exceed 1

year, or both,

{7) The penalties provided in this secticon do not

displace any sanction applicable under other law."

NEW SECTION. Section 11. When declaration operative.
{1) A declaration becomes operative when:

{a) it is communicated to the attending physician; and

(b) the declarant is determined by the attending
physician to be in a terminal conditiom and no longer able
to make decisicns regarding administration of
life-sustaining treatment.

{2) When the declaration becomes operative, the
attending physician and other health care providers shall
act in accordance with 1its provisions and with the

instructions of a designee under 50-9-103(1) or comply with
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the transfer requirements of 50-9-203.

NEW SECTION. Section 12. cConsent by others to
withholding or withdrawal of treatment. (1) If a written
consent to the withholding or withdrawal of the treatment,
witnessed by two individuals, 1is given to the attending
physician, the attending physician may withhold or withdraw
life-sustaining treatment from an individual who:

{a) has been determined by the attending physician to
be in a terminal condition and no longer able to make
decisions regarding administration of life-sustaining
treatment; and

(b) has no effective declaration.

{2} The authority to consent or to withhold consent
under subsection (1) may be exercised by the faollowing
individuals, in order of priority:

{a) the spouse of the individual;

{b) an adult child of the individual or, if there is
more than one adult child, a majority of the adult children
who are reasonably available for consultation;

(c} the parents of the individual;

(d) an adult sibling of the individual or, if there is
more than one adult sibling, a majority of the adult
siblings who are reasonably available for consultation; ar

{e) the nearest other adult relative of the individual

by blcod or adoption who is reasonably available for

-16- HB 635
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eara—-provider--and--no--health--care--service-piany;—tnsurer
tassuing-disabitity-insurance;-seif-insured-empioyee-—-wetfare
benefit--piany--or--nenprofit-nospitai-pian A person may not

prohibit or require any-person-te-execute the execution of a

declaration as a condition for being insured for or
receiving health care services.
(4) This chapter creates nc presumption concerning the

intention of an individual who has revoked or has not

executed a declaration with respect to the use, withholding,
or withdrawal of life-sustaining procedures treatment in the
event of a terminal condition.

(5) Neehimg—in-—this This chapter incresses-or-decreases

does not affect the right of a patient to make decisions

regarding use of life-sustaining procedures-if treatment, so
long as the patient is able to do so, or impairs impair or
supersedes gupersede any a right or responsibility that any
person has to effect the withholding or withdrawal of
medical care in--any-—tawful--mannerv-in-thar-respecty-the
provistens-of-~this-chapter-are-cumuiative.

(6) This chapter does not require a physician or _other

health care provider to take action contrary to reasonable

medical standards.

t63{7) This chapter does not condone, authorize, or

approve mercy killing or euthanasia."”

Section 10. section 50-9-206, MCA, is amended to read:
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®50-9-206. Penalties. (1) A physician or other health

care provider who willfully fails to transfer the care of a
patient in accordance with 50-9-203 is guilty of a
misdemeancr punishable by a fine not to exceed $500 or
imprisonment in the county jail for a term not to exceed 1
year, or both.

(2} A physician who willfully fails to record the

determination of terminal condition or the terms of a

declaration in accordance with 50-9-201 is guilty of a
migdemeanor punishable by a fine not to exceed $500 or
imprisonment in the county jail for a term not to exceed 1
year, or both.

(3) A--persen An _individual who purposely conceals,
cancels, defaces, or obliterates the declaration of another
without the declarant's consent or who falsifies or forges a
revocation of the declaration of another is quilty of a
misdemeancr punishable by a fine not tc exceed $500 or
imprisonment in the county jail for a term not to exceed 1
year, or both.

{4) A-person An individual who falsifies or forges the
declaration of another individual or purposely conceals or
withholds personal knowiedge of a revocation as provided in
50-9-10d7---with-—the--intent—-to--cause—-—a--withhoitding--or
withdrawat-of-tife-sustaining-precedurea; is gquilty of a

misdemeanor punishable by a fine not to exceed $500 or

~-14- HB 635
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consultation.

{3} If a class entitled to decide whether to consent is
not reasonably available for consultation and competent to
decide or if it declines to decide, the next class is
authorized to decide. However, an equal division in a class
does not authorize the next c¢lass to decide.

(4) A decision to grant or withhold consent must be
made in good faith. A consent is not valid if it conflicts
with the expressed intention of the individual.

(5) A decision of the attending physician acting 1in
good faith that a consent is valid or invalid is conclusive.

(6) Life-sustaining treatment cannot be withheld or
withdrawn pursuant to this section from an individual known
to the attending physician to be pregnant so long as it is
probable that the fetus will develop to the point of live
birth with continued application of 1life-sustaining

treatment.

NEW SECTION. $Section 13. when health care provider may
presume validity of declaration. In the absence of knowledge
to the contrary, a physician or other health care provider
may assume that a declaration complies with this chapter and
is wvalid.

NEW SECTION. Section 14. Effect of previous
declaration. An instrument executed before October 1, 1891,

that substantially complies with 50-9-103(1} is effective
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under this chapter.

NEW SECTION., Section 15. codification instruction.
[Sections 11 through 14} are intended to be codified as an
integral part of Title 50, chapter 9, and the provisions of
Title 50, chapter 9, apply to [sections 11 through 14].

NEW SECTION. Section 16. Effective date. [This act] is
effective on passage and approval.

-End-~
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