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or ALTERNATIVE FORMS OF REGULATION BY
REGULATED TELECOMMUNICATIONS SERVICES;
AUTHOhIZING THE COMMISSION TQ PERMIT CERTAIN DETARIFFING;
PROVIDING THE MANNER OF OFFERING AND WITHDRAWING SERVICES;
AUTHORIZING PROVIDERS TO OFFER PROMOTIONAL REBATES; AMENDING
SECTIONS 69-3-305, 69-3-802, 65%-3-807. AND 69-3-808, MCA;

AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

WHEREAS, the Montana Telecommunications Act, which

recognizes and encourages competition in the
telecommunications industry to the extent consistent with
maintaining universal telephone service, was intended to
serve as a bridge between a requlated telecommunications
industry and a fully competitive market environment; and

WHEREAS, rapid technological and market changes within
the telecommunications industry have prompted regulators
nationwide to reexamine traditional regulation and adopt
alternative regulatory systems; and

WHEREAS, although the intent of the Montana

Telecommunications Act was to allow substantial flexibility
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to the Public Service Commission, the extent of the
Commission’s authority to implement alternative forms of
regulation is uncertain and enactment of this legislation

will clarify the Public Service Commission's authority.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 69-3-802, MCA, is amended to read:
"69-3-802. Purpose. The legislature declares that it

romains the policy of the state of Montana to maintain

universal availability of basic telecommunications service
at affordable rates. To the extent that it is consistent
with maintaining universal service, it is further the policy
of this state to encourage competition in the
telecommunications industry, thereby allowing access by the
public to resulting rapid advances in telecommunications

technology. It is the purpose of this part to provide a

regulatory framework that will allow an orderly transition

from a regulated telecommunications industry to a

competitive market environment, and it is further the

putpese of this part to clarify that the commission has

authority to implement alternative forms of regulation for

providers of regulated tel.:communications services.”

NEW SECTION. Section 2. alternative forms of
regqulation. (1) The commissicn may authorize a provider of
regulated telecommunication services, as defined in

INTRODUCED BILL
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65-3-803, to implement alternatives to the ratemaking
practices required under parts 2, 3, and 9 of this chapter.
including but not 1limited to price caps and equitable
sharing of earnings or revenues between a provider of
regulated telecommunications services and its customers,

{2) A provider of regulated telecommunications services
may petition the commission to regqulate the provider under
an alternative form of regulation. The provider shall submit
its plan for an alternative form of regulation with 1its
petition. The commission's order on the petition must be
issued nc later than 9 months after the filing ¢f the
petition. The commission shall review and may authorize
1mplementation of the plan if it finds, after notice and
hearing, that the plan:

(a) will not degrade the guality of or the availability
of efficient telecommunications services;

(b) will produce fair, just, and reasonable rates for
telecommunications services;

{c) will not unduly or unreasonably prejudice or
disadvantage a customer class;

(@) will reduce regulatory delay and costs;

(e) is in the public interest; and

(f) conforms to the purpose stated in 69-3-802 more
nearly than regulation under part 2, 3, or 9 of this chapter

conforms to the stated purpose.
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(3) If the commission determines that the plan does not
satisfy the requirements of this section, it may either
reject the petition or issue a proposed order modifying the
plan as submitted by the provider.

{4) A proposed order modifying the plan submitted by a
provider of regulated telecommunications service may not be
final until 60 days after issuance. During that 60-day
period, the provider may withdraw its petition for
alternative regulation. If a petition for alternative
regulation is withdrawn, the provider;

{a) remains subiect to the same regulation that applied
when the petition was filed; and

(b} may petition the commission to be requlated under a
revised alternative plan.

(5} Upon petition or upon its own motion, the
commission may rescind its approval or amend an alternative
form of regqulation if, after notice and hearing, it finds
that the conditions in subsection (2) are no longer
satisfied.

(6) Nothing contained in this section may be construed
as 1limiting or otherwise affecting the commission's
authority to conduct investigations or hear complaints as

provided in part 3 of this chapter.
Section 3.  Section 69-3-807, MCA, is amended to read:

"63-3-807. Regulation of rates and charges. (1) As to

._4-..
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that telecommunications service which that is provided under
regulation, the commission may establish specific rates,
tariffs, or fares for the provision of sach the service to
the public. The rates, tariffs, or fares must be just,
reasonable, and nondiscriminatory.

{2} Alternatively, the commission may authorize the
provision of regulated telecommunications service under such
terms and conditions as--may that best serve the declared
policy of this state. The commission is not required to fix
and determine specific rates, tariffs, or fares for the
service and in lieu therecof may:

(a) totally detariff the service;

{b) detariff rates for the service but retain tariffs
for service standards and requirements;

{c) detariff rates but require notice of price changes
to the commissicn and subscribers;

(d) establish only maximum rates, oaly minimum rates.,
or permissible price ranges as long as the minimum rate is
cost compensatory; or

(e} provide such other rate or service regulation as
will promote the purposes of this part.

(3) Em Except as provided in subsection (4), in

determining applications under subsection (2), the
commission shall consider the following factors:

(a} the number, size, and distribution of alternative

-5—

N

(-1 |

14
15
16
17
18
19
20
21
22
23
24

25

LC 0576/01

providera of service;

{b) the extent to which services are available from
alternative providers in the relevant market;

(c) the ability of alternative providers to make
functionally equivalent or substitute services readily
available: )

(d) the overall impact of the proposed terms and
conditions on the continued availability of existing
services at just and reasonable rates; and

(e} =uemh other factors as that the commission may
prescribe through rulemaking which that are appropriate to
fulfill the purposes of this part.

(4) Nothing———in--—this--sackion--shalti--auntherize——the
apptiecation-sf-subsestion-{2)--to—-any--services--for--which
there---are-—~--no—-alternative—-providers--cf--such--services

Notwithstanding the provisions of subsection ({3), the

commission may exercise its power under subsection (2) with

respect to the services of a telecommunications provider if

the commission finds that action consistent with the

provisions of 69-3-802 and with the public interest. Carrier

access services may not be detariffed. Services detariffed

under this subsection must be priced above relevant costs.

(5) A provider of regqulated message telecommunications

-

service and related services shall average its service rates

on its routes of similar distance within the state unless

_6_
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otherwise authorized by the commission. Nothing contained in

this subsection may be construed to prohibit volume

discounts, other discounts as long as the discounts are not

offered in a discriminatory manner, or other discounts in

promctional offerings.

t53(6) All providers of comparable regulated
telecommunications services within a market area must be
subject to the same standards of regulation. For purposes of
this secticn, regulated telecommunicatiaons services are
comparable to the extent alternative providers c¢an make
functionally eguivalent substitutes or substitute services

readily availabie.

(7) The commission retains jurisdiction to consider

complaints that prices charged for a service detariffed

under this section are below relevant costs or violate a

provision of this title."

Section 4. Section 69-3-808, MCA, is amended to read:

"69-3~808. Forbearance of rate regulation to facilitate
competition. (l) 1In accordance with the provisions of this
section, the commission shall forbear regulation as to
rates, tariffs, fares, or charges to facilitate competition
and shall authorize the provision of all or any portien of
regulated telecommunications service under stated or
negotlated terms to any person or entity that has acquired

or is contemplating acguisition of, through construction,
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lease, or any other form of acquisition, similar
telecommunications service from an alternative source.

(2) At any time, the provider of regulated
telecomnunications service may file a verified appilication
with the commission for forbearance of regulation to
facilitate competition. The application shati must describe
the telecommunications service to be offered, the customer
to be served, aﬁd the party or parties offering similar
service, together with suech other information and in sueh a
form a&s that the commission may prescribe. Such The
additional information must be reaschably related to the
determination of the existence of an alternative offer but
may not require information relating to the cost of
providing suech the service.

(3} The commission shall approve or deny any—-such an
application for forbearance of regulation to facilitate
competition within %8 15 days after the filing of the
applicationy~-except--that—the-gcemmission-may-by-order-defer
action-for-an-additional-5-day-peried. If the commission has
not acted on amy an application within the permitted time
period, the application is considered granted. The
commission shall deny the application only wupon a finding
that the application 1is inccomplete or that the subject or
similar service is not being offered to the customer by

parties other than the applicant. If a customer cf the

-B-
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provider seeking forbearance requests a guotation of prices

from another provider of telecommunications service having

tariffs or price lists for similar services on file with the

commission, the commission shall presume the existence of

competition.

{4) The provisions of 2-4-601,; relating to notice and
hearing, do not apply to this secciocn.

(5) Upon approval of the application, the provider of
telecommunications service may negotiate with sueh a person
or an entity for the provision of suwek the service without
regard to its tariffs on file and approved by the
commission.

{6) Within 10 days after the c¢onclusion of such the
negotiations, the provider of regulated telecommunications
service shall file with the commission the final contract or
other evidence of the service to be provided, together with
the charges and other conditions of the service. Thereafter,
the provider of requlated telecommunications service may
provide sueh the service to the customer without regard to
its tariffs on file and approved by the commission.

{7) Services provided pursuant to subsection (1) remain

subject to the regulatory powers of the commission."”
NEW SECTION. Section 5. New service -- withdrawal of

services. (1) A provider of regulated telecomnunications

service shall provide the commission with notice of its
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intent to offer a new service to its customers at least 14
days before the service is ko be made available and shall
provide a description of the service and the terms and
conditions ander which it will be offered. If the
commission, either on its own motion or in response to the
objection of an interested person, finds that the offering
may not meet the requirements of this title or of commission
rules, it may, after hearing, require the provider to submit
a proposed tariff for the service. If the commission has not
acted at the end of 14 days, the provider may proceed to
offer the service.

(2} A new service may be offered on a detariffed basis,
and must be priced above relevant costs. A price list
containing the price of the new service must be filed with
the commission at the time the service is offered to the
public. The commission may require the filing of supporting
cest informaticn.

{3) A provider of regulated telecommunications service
may withdraw a service upon 30 days' notice to the
commission and to the users of the service, The commission
may, however, suspend the withdrawal of the service, either
on its own motion or at the request of an interested person,
and shall then proceed to hearing. The withdrawal must be
permitted if the commission finds that tne service 1is not

required by public convenience and necessity.

-10-
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Section 6. Section 69-3-305, MCA, is amended to read:

"69-3-305. Deviations Ffrom scheduled rates, tolls, and
charges. (1) it-shaii-be-uniawfui-fse-any A public utility
te may not:

(a) charge, demand, collect, or receive a greater or
less compensation for amy a utility service performed by it
within the state or for any service in connection therewtth

with a utility service than is specified in sueh the printed

schedules, including schedules of joint rates, as that may
at the time be in force;

{b) demand, collect, or receive any a race, toll, or
charge not specified in sweh the schedules; or

(c) grant any a rebate, concession, or special
privilege to any a consumer or usery-which that, directly or
indirectly, shall or may have the effect of changing the
rates, tolls, charges, or payments.

{2) The rates, tolls, and charges named therein—-shatd

ke in the printed schedules are the lawful rates, tolls, and

charges wuntil the same rates, tolls, and charges are

changed, as provided in this chapter.

(3) The commission may order refunds or credits of
rates, tolls, or charges collected in violation of this
section and may tn-its-discretien order payment of interest
at a reasonable rate on the refunded amount.

(4) The provisions of this section do not prohibit the
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sharing of profits or revenues with customers in conjunction

with an alternative form of regulation approved under

[section 21. Additicgnalivy, a provider of requlated

telecommunications service may offer either rebates or

reductions or waivers of installation charges in conjunction

with promotions, market trials, or other sales~related

activities that are common business practices. The

commission has jurisdiction to consider whether a particular

sales activity under this subsection is unfairly

discriminatory or is not cost-effective. The commission may

define the appropriate scaope of promotions, rebates, and

market trials, either by rule or in response to complaints.

{5) A public utility violating the provisicns of this
section is subject to the penalty prescribed in 69-3-206.
This, however, does not have the effect of suspending,
rescinding, invalidating, or in any way affecting existing
contracts."

NEW SECTICON. Section 7. sSeverability. If a part of
[ehis act] is invalid, all wvalid parts that are severable
from the invalid part remain in effect. If a part of [this
act) is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications.

NEW SECTION. Section 8. cCodification instruction.

[Sections 2 and 5] are intended to be codified as an

—12-~
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integral part of Title 69, chapter 3, part 8, and the
provisions of Title 69, chapter 3, part 8, apply to
[sections 2 and 5].

NEW SECTION. Section 9. Effective date. [This actl] is
effective on passage and approval.

-End=-
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 610

INTRODUCED BY BRADLEY, MERCER, DRISCOLL, MAZUREK,

KELLER, WYATT, HARP, B. BROWN, CRIPPEN, FORRESTER,

STRIZICH, LEE, SQUIRES, STICKNEY, COCCHIARELLA,

T. NELSON, DARKQO, BECKER, R. JOHNSON, WHALEN,
LYNCH, WILLIAMS, KEATING, HARPER

A BILL FOR AN ACT ENTITLED: "aN ACT CLARIFYING THE
AUTHORITY OF THE PUBLIC SERVICE COMMISSION TO APPFROVE THE
IMPLEMENTATION OF ALTERNATIVE FORMS OF REGULATION BY
PROVIDERS QF REGULATED TELECOMMUNICATIONS SERVICES;
AUTHORIZING THE COMMISSION TO PERMIT CERTAIN DETARIFFING;
PROVIDING THE MANNER OF QFFERING AND WITHDRAWING SERVICES:
ARUTHORIZING PROVIDERS TO OFFER PROMOTIONAL REBATES; AMENDING
SECTIONS 69~3-305, 69-3-802, 69-3-807, AND 63-3-808, MCa;
AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

WHEREAS, the Montana Telecommunications Act, which

recognizes and encourages competition in the
telecommunications industry to the extent consistent with
maintaining universal telephone service, was intended to
serve as a bridge between a regulated telecommunications
industry and a fully competitive market environment; and
WHEREAS, rapid technological and market changes within

the telecommunications industry have prompted regulators
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nationwide to reexamine traditicnal regulation and adopt
alternative regulatory systems; and

WHEREAS, although the intent of the Montana
Telecommunications Act was to allcw substantial flexibility
to the Public Service Commission, the extent of the
Commission's authority to implement alternative forms of
requlation is uncertain and enactment of this legislation

will clarify the Public Service Commission's authority.

STATEMENT QF INTENT

A STATEMENT OF INTENT IS NECESSARY FOR THIS BILL BECAUSE

[SECTION 8] GRANTS THE PUBLIC SERVICE COMMISSION GENERAL

RULEMAKING AUTHORITY AND [SECTION 6] GRANTS THE COMMISSION

AUTHORITY TO_ADOPT RULES RELATING TO THE APPROPRIATE SCOPE

OF PROMOTIONS, REBATES, AND MARKET TRIALS. THE LEGISLATURE

INTENDS THAT IF RULES ARE ADOPTED BY THE COMMISSION, THE

RULES SHOULD PERMIT REASONABLE PLEXIBILITY TC PROVIDERS OF

REGULATED _TELECOMMUNICATIONS _SERVICES 1IN TEE MARKETING OF

THEIR_ SERVICES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 69-3-8B02, MCA, is amended toc read:
"69-3-802. Purpose. The legislature declares that it

remains the policy of the state of Montana to maintain

universal availability of basic telecommunications service

SECOND READING

Lo HB 610
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at affordable rates. To the extent that it is consistent
with maintaining universal service, it is further the policy
of this state te encourage competition in the
telecommunications industry, thereby allowing access by the
public to resulting rapid advances in telecommunications
technology. It is the purpose of this part to provide a
regulatory framework that will allow an orderly transition
from a

regulated telecommunications industry to a

competitive market environment, and it is further the

purpose of this part to clarify that the commission has

authority tc implement alternative forms of regulation for

providers of regulated telecommunications services."

NEW SECTION, Section 2, Alternative forms of
regulation., (1) The commission may authorize a provider of
regulated telecommunication services, as deftined in
69-3-803, to implement alternatives to the ratemaking
practices required under parts 2, 3, and 9 of this chapter,
including but not limited to price caps and equitable
sharing of earnings aor revenues between a provider of
regulated telecommunications services and its customers.

(2) A provider of regulated telecommunications services
may petition the commission to regulate the provider under
an alternative form of regulation. The provider shall submit

its plan for an alternative form of regulation with its

petition. The commission's order on the petition must be
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issued no later than 9 months after the filing of the
petition. The commission shall review and may authorize
implementation of the plan if it Einds, after notice and
hearing, that the plan:

(a) will not degrade the quality of or the availability
of efficient telecommunications services;

(b) will produce fair, just, and reascnable rates for
telecommunications services;

(c) will not wunduly or unreasconably prejudice or
disadvantage a customer class:

(d} will reduce regulatory delay and costs;

(e} is in the public interest; and

(F) WILL ENBANCE ECONOMIC DEVELOPMENT IN THE STATE;

(G) WILL RESULT IN THE IMPROVEMENT OF THE TELEPHONE

INFRASTRUCTURE IN THE STATE: AND

t£3({H) conforms to the purpose stated in 69-3-802 more
nearly than regulation under part 2, 3, or 9 of this chapter
conforms to the stated purpose.

{3} If the commission determines that the plan does not
satisfy the requirements of this sectien, it may either
reject the petition or issue a proposed order modifying the
plan as submitted by the provider.

(4) A proposed order modifying the plan submitted by a
provider of regulated telecommunications service may not be

final until 60 days after issuance. During that 60-day

- HB 610
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period, the provider may withdraw its petition for

alternative regulation OR THE CONSUMER COUNSEL MAY OBJECT TO

THE PROPOSED ORDER. If a petition for alternative regulation

is withdrawn OR THE CONSUMER CQUNSEL OBJECTS TQO THE PROPOSED

ORDER, the providers:

(a) remains subject to the same requlation that applied
when the petition was filed; and

{b) may petition the commission to be regulated under a
revised alternative plan.

(5) Upon petition or upon its own motion, the
commission may rescind its approval or amend an alternative
form of regulation if, after notice and hearing, it £inds
that the conditions in subsection (2) are neo longer
satisfied.

{6) MNothing contained in this section may be construed
as limiting or otherwise affecting the commission's
authority to conduct investigations or hear complaints as
provided in part 3 of this chapter.

Section 3. section 69-3-807, MCA, is amended to read:

"69-3-807. Regulation of rates and charges. (1) As to
that telecommunications service whieh that is provided under
regulation, the commission may establish specific rates,
tariEEs, or fares for the provision of sueh the service to
the publiec. The rates, tariffs, or fares must be Just,

reasonable, and nondiscriminatory.
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(2) Alternatively, the commission may authorize the
provision of requlated telecommunications service under sdach
terms and conditions as-may that best serve the declared

policy of this state. FOR A SERVICE DETARIFFED UNDER THIS

SUBSECTION, THE PROVIDER SHALL, MAINTAIN A CURRENT PRICE LIST

ON PILE WITH THE COMMISSION AND SHALL PROVIDE NOTICE OF

CHANGES 1IN THE PRICE LIST AS PRESCRIBED BY THE COMMISSTION.

The commission is not required to £ix and determine specific
rates, tariffs, or fares for the service and in lieu thereof
may:

(a) totally detariff the service:;

(b) detariff rates for the service but retain tariffs
for service standards and reguirements;

tey-~derariff--raras-but-require-notice-af-price-changes
to-ethe-commission-and-subseribersy

+&¥({C) establish only maximum rates, only minimum
rates, or permissible price ranges as long as the minimum
rate is cost compensatory; or

te¥({D) provide such other rate or service regulation as
will promote the purposes of this part.

{(3) *m Except as provided in subsection (4}, in

determining applications under subsection (2, the
commission shall consider the following factors:
(a} the number, size, and distribution of alternative

providers of serwvice;

L6 EB 610
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(b} the extent to which services are available from
alternative providers in the relevant market;

(c) the ability of alternative providers to make
functionally equivalent or substitute services readily
available;

(d) the overall impact of the proposed terms and
conditions on the continued availability of existing
seérvices at just and reasonable rates; and

{e) a=weh other factors as that the commission may
prescribe through rulemaking whieh that are appropriate to
fulfill the purposes of this part.

(4) Nothing--in--this--aseestion-—-shati-—-autharize———the
appiication——of--aubsection-—-{2y-—te--any-servicea-for-which
there-—gre—-no--aiternative—-previders—-of---—sueh-——services

Notwithstanding the provisions of subsecticn (3), the

commission may exercise its power under subsection  (2)(C)

with respect to the ANY services of a telecommunications

provider if the commission finds that action consistent with

the provisions of 6%-3-802 and with the public interest.

Earrier NONCOMPETITIVE LOCAL EXCHANGE ACCESS TO END-USERS

AND CARRIER access services may not be detariffed., Servieces

detartffed-—under——this-—subsection--must-—be—-priced--abeve

retovant-costas

(5) A provider of regulated message telecommunications

service and related services shall average its Service rates
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.

on _its routes of similar distance within the state unless

otherwise authorized by the commission. Nothing contained in

this subsection may be construed to prohibit vclume

discounts, DISCOUNTS IN PROMOTIONAL OFFERINGS, OR other

discounts as  long as the discounts are not offered in a

discriminatory mannery-ef-—other-—-discounts-—in——prometionai

efferings.

t5¥(6) All providers of comparable regulated
telecomnunications services within a market area must be
subject to the same standards of regulation. For purposes of
this section, regulated telecommunications services are
comparable to the extent alternative providers can make
functionally egulvalent substitutes or substitute services
readily available.

t?7¥--Fhe-—commisston—-retatns-—juriadiction--to-consider

compiatnts-chat-prices——chatged——£for-—n--service~--detariffed

gnder——this-—secktion—-—are--beiow-relevant-costs-er-viotate-a

proviasiem-ef-this-tities"

Section 4. section 69-3-808, MCA, is amended to read:

"69-3-808. Forbearance of rate regulation to facilitate
competition. (1) In accordance with the provisions of this
section, the commission shall forbear regulation as to
rates, tariffs, fares, or charges to facilitate competition
and shall authorize the provision of all or any portion of

regulated telecommunications service under stated or
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negotiated terms to any person or entity that has acquired
or is contemplating acquisition cof, through construction,
lease, or any other form of acquisition, similar
telecommunications service from an alternative source.

(2) at any tine, the provider of regulated
telecommunications service may file a verified application
with the commission for forbearance of regulation to
facilitate competition. The application shatt must describe
the telecommunications service to be offered, the customer
to be served, and the party or parties offering similar
service, together with such other information and in such a
form a2 that the commission may prescribe. Suekr The
additional informaticn must be reascnably related to the
determination of the existence of an alternative offer but
may not reguire information relating to the cost of
providing such the service.

{3) The commission shall approve or deny any-saeh an
application for forbearance of regqulation to facilitate
competition within %08 15 days after the filing of the
applicationy-execept-thac-the-commisstsn-may-py--ordep--defer
acktian-for-an-addietenat-S-day-perted. If the commission has
not acted on any an application within the permitted time
period, the application is considered granted. The
commission snall deny the application only upon a finding

that the application is incomplete or that the subject or
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similar service 1is not being offered to the customer by

parties other than the applicant. I1f a customer QR POTENTIAL

CUSTOMER of the provider seeking forbearance reguests a

guotation of prices from another provider of

telecomminicaticns service having tariffs or price lists for

similar services on file with the commission, the commission

shai+ MAY presume the existence of competition.

(4) The provisions cf 2-4-601, relating to notice and
hearing, do not apply to this section.

{5) Upon approval of the application, the provider of
telecommunications service may negetiace With sueh a person
or an entity for the provision of sach the service without
regard to its tariffs OR PRICE LISTS on file mad-zpproved-by
WITH the commission.

(6) Within 10 days after the conclusion of sueh the
negotiations, the provider of regulated telecommunications
service shall file with the commission the final contract or
other evidence of the service to be provided, together with
the charges and other ceonditions of the service. Thereafter,

FOR THE TERM OF THE CONTRACT, the provider of regulated

telecommunications service may provide auenh the service to

the customer without regard to its tariffs OR PRICE LISTS on

file and-approved-by WITH the commission.
{7) Services provided pursuant to subsection {1l) remain

subject to the requlatory powers of the commission."
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NEW SECTION. Section 5. New service -- withdrawal of
services. (1) A provider of regulated telecommunications
service shall provide the--commisaien-with notice, IN THE

FORM PRESCRIBED BY THE COMMISSION, of its intent to offer a

new service to 1its customers ae-teast-ié-days-before-the
seapyica~ta—to-bpe-—made--avaiiakie~-and--snati--previde. THE

NOTICE MUST INCLUDE a descripticn of the service, A MINIMUM

PRICE, and the terms and conditions under which it will be
offered. If--the-commissitonsy-eithar-on-its-own-motion-or-in
response-to—the-objeceton-of-~an—-interested-—-perseny——-£finds
that-~the-—offering--may——-not--meet-the-reguirements—cf-this
titie-or-pcf-commission-rulesy-tt-mayr-after—-hearingr;-require
the-provider-co-submit-a-proposed-tariff-for-the-serviees AT

THE END OF A 10-DAY COMMENT PERIOD FOR INTERESTED PARTIES,

THE COMMISSION MAY IMMEDIATELY APPROVE, SUSPEND, OR

DISAPPROVE THE NEW SERVICE QFFERING OR IT MAY ALLOW THE

INTERIM INTRODUCTION OF THE SERVICE PENDING A HEARING AT A

LATER DATE. If the commission has not acted at the end of 14

310 days FOLLOWING ISSUANCE OF NOTICE, the provider may

proceed to offer the service.

(2) A new service may be offered on a detariffed basis+
and--must-~be--priced--above--retevant--costs. A price list
containing the price of the new service must be filed with
the commission at the time the service is offered to the

public. Phe-commission-may-require-the-fiting-ef--supperting
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cosc—tnformationc

{(3) FOR PURPOSES OF THIS SECTION, "NEW SERVICE" MEANS

ANY SERVICE THAT IS INTRODUCED SEPARATELY OR IN COMBINATION

WITH OTHER SERVICES AND THAT IS NOT FUNCTIONALLY REQUIRED TO

PROVIDE LOCAL. EXCHANGE SERVICE OR THAT IS NOT A REPACKAGED

CURRENT SERVICE OR A DIRECT REPLACEMENT FOR A REGULATED

TELECOMMUNICATIONS SERVICE.

+3¥(4) A provider of regulated telecommunications
service may withdraw a service upon 30 days' notice to the
commission and to the users of the service. The commission
may, however, suspend the withdrawal of the service, either
on its own motion or at the reguest of an interested person,
and shall then proceed to hearing. Phe-withdrawai-must-be
permitted-if-the-commtasion-—£finds-chat-the--service——ia—--not
required-by-pubtic-conventence-and-necessitys

Section 6. Section 69-3-305, MCA, is amended to read:

"69-3-305. Deviaticons from scheduled rates, tolls, and
charges. (1) ft-shaii-be-uniawfui-fer-any A public urility
to may not:

(a) charge, demand, collect, or receive a greater or
less compensation for any a utility service performed by it
within the state or for any service in connection therewith

Wwith a utility service than is specified in suweh the printed

schedules, including schedules of joint rates, as that may

at the time be in force;
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(b} demand, collect, or receive any a rate, toll, or
charge not specified in saeh the schedules; or

(c) grant any a rebate, concession, or special
privilege to amy a consumer or usery-which that, directly or
indirectly, shall or may have the effect of changing the
rates, tolls, charges, or payments.

{2) The rates, tolls, and charges named therein--shall

be in the printed schedules are the lawful rates, toclls, and

charges wuntil the =same rates, tolls, anéd charges are

changed, as provided in this chapter.

(3) The commission may order refunds or credits of
rates, tolls, or charges collected in violation of this
section and may in-its-disererien order payment of interest
at a reasonable rate on the refunded amount.

(4) The provisions of this section do not prehibit the

sharing of profits or revenues with customers in conjunction

with an alternative form of regulation approved under

[section 2]. Additionally, a__ provider of regulated

telecommunications service may offer, FOR A LIMITED PERICOD

OF TIME, either rebates or reductions or waivers of

installation charges in conjunction with promotions, market

trials, o©or other sales-related activities that are common

business practices. %Fhe--commiasien-——has—-jurisdiction--to

eonsider-whether-a—-particutar—-salesa--activity-—under-—this

subsecteion-—~—ts-——pnfatriy---diseriminatory-——-er——~is3-—-not
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coat-effectivesr PROMOTIONAL PRICING OF SERVICES TEAT REMAIN

FULLY TARIFFED REQUIRES ADVANCE APPROVAL OF THE COMMISSION.

NO PROMOTIONAL OFFERING MAY COMBINE MONOPOLY SERVICES WITE

COMPETITIVE SERVICES. The comnission may define the

approoriate scope of promotions, rebates, and market trials,

either by rule or in response to complaints. THE COMMISSION

MAY DETERMINE WHETHER A PARTICULAR SALES ACTIVITY UNDER THIS

SUBSECTION I8 UNFAIRLY DISCRIMINATORY OR IS5 NOT

COST-EFFECTIVE. COSTS AND EXPENSES INCURRED OR REVENUE

FOREGONE WITH RESPECT TO SaLES ACTIVITIES THAT THE

COMMISSION DETERMINES ARE UNFAIRLY DISCRIMINATORY OR NOT

COST-EFFECTIVE ARE THE RESPONSIBILITY OF THE PROVIDER'S

SHAREHOLDERS IN RATES SET BY THE COMMISSION.

{5) A public utility viclating the provisions of this
section is subject to the penalty prescribed 1in 69-3-206.
This, however, does not have the effect of suspending,
rescinding, invalidating, or in any way affecting existing

contracts.,"

NEW SECTION. SECTION 7. co0STS FOR SERVICES FROVIDED -

JURISDICTION OVER COMPLAINTS. (1) PRICES CHARGED FCOR A

REGULATED TELECOMMUNICATIONS SERVICE MUST BE ABOVE RELEVANT

COSTS UNLESS OTHERWISE ORDERED_BY THE COMMISSION. IF THE

COMMTSSTON DETERMINES THAT A PRICE IS BELOW RELEVANT COSTS,

IT MAY ENSURE THAT SHAREHOLDERS AND NOT RATEPAYERS ARE

RESPONSIBLE vFOR _ANY RELEVANT COSTS NOT RECOVERED THROUGH
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PRICES.

(2) WITH REGARD TO COMPETITIVE SERVICES, THE TERM

"RELEVANT COSTS" INCLUDES THE PRICE FOR ANY COMPONENTS THAT

ARE USED BY THE TELECOMMUNICATIONS PROVIDER AKD THAT WOULD

BE FESSENTIAL FOR ALTERNATIVE PROVIDERS TO USE IN PROVIDING

THE COMPETITIVE SERVICES PURSUANT TO COMMISSION-APPROVED

METHODOLOGY .

(3) THE COMMISSION HAS JURISDICTION TO CONSIDER

COMPLATNTS AND INITIATE INVESTIGATIONS T0 DETERMIRE WHETHER

THE PRICE CHARGED BY A PROVIDER oF REGULATED

TELECOMMUNICATIONS SERVICE IS ABOVE RELEVANT COSTS. THE

COMMISSION MAY ALSO CONSIDER COMPLAINTS THAT A PRICING OR

PROMOTIONAL PRACTICE VIOLATES ANY PROVISION OF THIS TITLE.

NEw SeCTION. SECTION 8. RULEMAKING  AUTHORITY. THE

COMMISSION MAY ADOPT RULES TQ IMPLEMENT THIS PART,

NEW SECTION. Section 9. sSeverability. If a part of
fthis act] is 1invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of ([this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications.

NEW SECTION. Section 10. codification instruction. (1)
[Secticns 2 and, 5, AND 7] are intended to be codified as an
integral part of Title 6%, chapter 3, part 8, and the

provisicns of Title 6%, chapter 3, part B8, apply to

=15~ EB 610
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[sections 2 and, 5, AND 7}.

{2} [SECTION 8] IS INTENDED TQ BE CODIFIED AS AN

INTEGRAL PART OF TITLE 69, CHAPTER 3, PART 3, AND THE

PROVISIONS OF TITLE 69, CEAPTER 3, PART 3, APPLY TQ [SECTION

8].
NEW SECTION. Section 11. Effective date. [This act] is

effective on passage and approval.

-End-
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HOUSE BILL NO. 610

INTRODUCED BY BRADLEY, MERCER, DRISCOLL, MAZUREK,
KELLER, WYATT, HARP, B. BROWN, CRIPPEN, FORRESTER,

STRIZICH, LEE, SQUIRES, STICKNEY, COCCHIARELLA,

T. NELSCNH, DARKO, BECKER, R. JOHNSON, WHALEN,

LYNCE, WILLIAMS, KEATING, HARPER

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THE
AUTHORITY OF THE PUBLIC SERVICE COMMISSION TO APPROVE THE
IMPLEMENTAT ION OF ALTERNATIVE FORMS OF REGULATION BY
PROVIDERS oF REGULATED TELECOMMUNICATIONS SERVICES;
AUTHORIZING THE COMMISSION TO PERMIT CERTAIN DETARIFFING;
PROVIDING THE MANNER OF OFFERING AND WITHDRAWING SERVICES;
AUTHORIZING PROVIDERS TO OFFER PROMOTIONAL REBATES; AMENDING
SECTIONS $9-3-305, ©69-3-802, 69-3-807, AND 6%-3-808, MCA;

AND PROVIDING AN IMMEDIATE EFFECTIVE DATE,"

WHEREAS, the Montana Telecommunications Act, which

recognizes and encourages competition in the
telecommunications industry to the extent consistent with
maintaining universal telephone servicé, was intended to
serve as a bridge between a regulated telecommunications
industry and a fully competitive market environment; and
WHEREAS, rapid technological and market changes within

the telecommunications industry have prompted regulators
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nationwide to reexamine traditicnal regulation and adopt
alternative regulatory systems; and

WHEREAS, although the intent of the Montana
Telecommunications Act was to allow substantial flexibility
to the Public Service Commission, the extent of the
Commission's authority to implement alternative forms of

regulation is uncertain and enactment of this legislation

will clarify the Public Service Commission's authority.

STATEMENT OF INTENT

A STATEMENT QF INTENT 1S NECESSARY FOR THIS BILL BECAUSE

[SECTION 8} GRANTS THE PUBLIC SERVICE COMMISSION GEMERAL

RULEMAKING AUTHORITY AND [SECTION 6] GRANTS THE COMMISSION

AUTHORITY TO ADOPT RULES RELATING TO THE APPROPRIATE SCOPE

OF PROMOTIONS, REBATES, AND MARKET TRIALS. THE LEGISLATURE

INTENDS TBAT IF RULES ARE ADOPTED BY THE COMMISSION, THE

RULES SHQULD PERMIT REASONABLE FLEXIBILITY TO PROVIDERS OF

REGULATED TELECOMMUNICATIONS SERVICES IN THE MARKETING OF

THETR SERVICES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 69-3-802, MCA, is amended to read:
"69-3-842. Purpose. The legislature declares that it

remains the policy of the state of Montana to maintain

universal availability of basic telecommunications service

THIRD READING
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at affordable rates. To the extent that it is consistent
with maintaining universal service, it is further the policy
of this state to encourage competition in the
telecommunications industry, thereby allowing access by the
public to resulting rapid advances in telecommunications
technology. It is the purpose of this part te provide a
regulatory framework that will allow an orderly transition
from a regulated

telecommunicat ions industry to a

competitive market environment, and it is further the

purpose of this part to clarify that the commission has

authority to implement alternative forms of regulation for

providers of regulated telecommunications services.”

NEW SECTION, Section 2. Alternative forms of
regulation, (1) The commission may authorize a provider of
regulated telecommunication services, as defined in
69-3-803, to implement alternatives to the ratemaking
practices required under parts 2, 3, and 9 of this chapter,
including but not 1limited to price caps and eguitable
sharing of earnings or revenues between a provider of
requlated telecommunications services and its customers.

t2) A provider of regulated telecommunications services
may petition the commission to regulate the provider under
an alternative form of regulation. The provider shall submit
its plan for an alternmative form of regulation with its

petition. The commission's order on the petition must be
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jgsued no later than 9 months after the filing of the
petition. The commission shall review and may authorize
implementation of the plan if it finds, after notice and
hearing, that the plan:

(a) will not degrade the quality of or the availability
of efficient telecommunications services;

{b) will produce Fair, just, and reasonable rates for
telecommunications services;

(c) will not unduly or unreasonably prejudice or
disadvantage a customer class;

{d) will reduce regulatory ﬂelay and costs;

{e) is in the public interest; and

(F) WILL ENHANCE ECONOMIC DEVELOPMENT IN THE STATE;

(G) WILL RESULT IN THE IMPROVEMENT OF THE TELEPHONE

INFRASTRUCTURE IN THE STATE; AND

t£$(H) conforms to the purpose stated in 69-3-802 more
nearly than regulation under part 2, 3, of 9 of this chapter
conforms to the stated purpose.

{3) 1f the commission determines that the plan does not
satisfy the requirements of this section, it may either
reject the petition or issue a proposed order modifying the
plan as submitted by the provider.

(4) A proposed order modifying the plan submitted by a
provider of regulated telecommunications service may not be

final until 60 days after issuance. During that 60-day
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period, the provider may withdraw 1its petition for

alternative regulation OR THE CONSUMER COUNSEL MAY OBJECT TO

THE PROPOSED ORDER. If a petition for alternative regulation

is withdrawn OR THE CONSUMER COUNSEL OBJECTS TG THE PROPCSED

ORDER, the providers:

(a) remains subject to the same regulation that applied
when the petition was Eiled; and

{b) may petition the cemmission to be regulated under a
revised alternative plan.

{5) Upon petition or wupon its own mation, the
commission may rescind its approval or amend an alternative
form of regulation if, after notice and hearing, it £finds
that the conditions in subsection (2) are no longer
satisfied.

{6) Nothing contained in this section may be construed
as limiting or otherwise affecting the commissicn's
authority to conduct investigations or hear complaints as
ptovided in part 3 of this chapter.

Section 3. section £9-3-807, MCA, is amended to read:

"69-3-807. Regulation of rates and charges. (1) As to
that telecommunications service whieh that is provided under
requlation, the commission may establish specific rates,
tariffs, or fares for the provision of sueh the service to
the public. The rates, tariffs, or fares must be just,

reascnable, and nondiscriminatory.
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{2) Alternatively, the commission may authorize the
provision of regulated telecommunications service under sueh
terms and conditions as-mey that best serve the declared

pelicy of this state. FOR A SERVICE DETARIFFED UNDER THIS

SUBSECTION, THE PROVIDER SHALL MAINTAIN A CURRENT PRICE LIST

ON FILE WITH THE COMMISSION AND SHALL PROVIDE NOTICE OF

CHANGES IN THE PRICE LIST AS PRESCRIBED BY THE COMMISSION.

The commissian is not reqguired to fix and determine specific
rates, tariffs, or fares for the service and in lieu thereof
may:

(a} totally detariff the service;

{p) detariff rates for the service but retain tariffs
for service standards and requirements;

tey-~detartff-—-rates—but-require-notice-of-price-changes
to-the-commisston-and-suhscriberss

t&¥{C)} establish only maximum rates, only minimam
rates, or permissible price ranges as long as the minimum
rate is cost compensatory; oOr

te}(D) provide such other rate or service regulation as
will promote the purposes cof this part.

(3) ¥m Except as provided in subsection (4), in

determining applications under subsection 12). the
commission shall consider the following factors:

(a) the number, size, and distribution of alternative

providers of service;
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(b) the extent to which services are available from
alternative providers in the relevant market;

(c) the ability of alternative providers to make
functionally equivalent or substitute services readily
available;

(d) the overall impact of the proposed terms and
conditions on the continued availability of existing
services at just and reasonable rates; and

{e) such other factors aa that the commission may
prescribe through rulemaking whieh that are appropriate to
fulfill the purposes of this part.

{4) MNothing-—-in-~this--seetion--shati—--~authorize---the
applieatron—-of--suhsection--¢2y--to--any-sarvices-for-which
there--are--no--atternative--providers——of --such---services

Notwithstanding the provisicns of gubsection (3}, the

commission may exercise its power under subsection (2)(C)

with respect to the ANY services of a telecommunications

provider if the commission finds that action consistent with

the provisions of 69-3-802 and with the public interest.

€arrter NONCOMPETITIVE LOCAL EXCHANGE ACCESS TO END-USERS

AND CARRIER access services may not be detariffed. Services

detariffed-—under-—this-~subssction-—must-—bhe—-pricad——-above

reievank-econess

(5) A provider of regulated message telecommunications

service and related services shall average its service rates
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on its routes of similar distance within the state unless

otherwise authorized by the commission. Nothing contained in

this subsection may be constryed to prohibit volume

discounts, DISCOUNTS IN PROMOTIONAL OFFERINGS, OR other

discounts as long as the discounts are not offered in a

discriminatory mannery-er—~ather--discounts-—-in--premetionai

cfferings.

+5%(68) All providers ct comparable reqgulated
telecommunications services within a market area must be
subject to the same standards of regulation. For purposes of
this section, regulated telecommunications services are
comparable to the extent alternative providers can make
functionally equivalent substitutes or substitute services
readily available.

{jj—-?he-—commissicn—-tebains——jurésdiet%on——to—ccnsidet

comp}aints—that—prices~“charggd—-for-—a-—service—-detaréffed

undsr--thia—-section——are--below-relevant-ecsta-or-vioiate-a

provisien—of-this-tities"

Section 4. Section 69-3-808, MCA, is amended to read:

»69-3-808. FPorbearance of rate regulation to facilitate
competition. (1) In accordance with the provisions of this
section, the commission shall forbear regulation as to
rates, tariffs, fares, or charges tc facilitate competition
and shall authorize the provision of all or any portion of

regulated telecommunications service under stated or
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negotiated terms to any person or entity that has acquired
or is contemplating acquisition of, through construction,
lease, ar any other form of acquisition, similar
telecommunications service from an alternative socurce.

{2) At any time, the provider of regulated
telecommunications service may file a verified application
with the commission for forbearance of requlaticn to
facilitate competition. The application shaii must describe
the telecommunications service to be offered, the customer
to be served, and the party or parties offering similar
service, together with such other information and in sueh a
form as that the commission may prescribe. Sueh The
additional information must be reasonably related to the
determination of the existence of an alternative offer but
may not require information relating to the cost of
providing sueh the service.

(3) The commission shall approve or deny any-suech an
application for forbearance of regulation to facilitate
competition within %8 15 days after the filing of the
applicationy-except-that-the-commisston-may-by——ovder--defer
action-for-an-addietonai-5-day-perted. If the commission has
not acted on any an application within the permitted time
period, the application is considered granted. The
commission shall deny the application only upen a finding

that the application is incomplete or that the subject or
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similar service is not being offered to the customer by

parties other than the applicant. If a customer OR POTENTIAL

CUSTOMER of the provider seeking forbearance requests a

guotation of prices from another provider of

telecommunications service having tariffs or price lists for

similar services on file with the commission, the commission

shat+ MAY presume the existence of competition.

{4) The provisions of 2-4-601, relating to notice and
hearing, do not apply to this section.

{5) Upon approval of the application, the provider of
telecommunications service may neqotiate with sueh a person
or an entity for the provision of sueh the service without
regard to its tariffs OR PRICE LISTS on file and-approved-by
WITH the commission.

{6) Within 10 days after the conclusion of sueh the
negotiations, the provider of regulated telecommunications
service shall file with the commission the final contract or
other evidence of the service to be provided, together with
the charges and other conditions of the service. Thereafter,

FOR THE TERM OF THE CONTRACT, the provider of regulated

telecommunications service may provide sueh the service to

the customer without regard to its tariffs OR PRICE LISTS on

file and-approved-by WITH the commission.
(7) Services provided pursuant to subsection {1) remain

subject to the regulatory powers of the commission.™
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NEW SECTION. Section 5. New service -- withdrawal of
services. (1) A provider of regulated telecommunicationg
service shall provide ethe--eemmission-wieh notice, IN THE

FORM PRESCRIBED BY THE COMMISSION, of its intent to offer a

new service to 1its customers at-tease-l4-days-before-che
service-is-to-be--made—-avatriabie--and--shati—-provide. THE

NOTICE MUST INCLUDE a description of the service, A MINIMUM

PRICE, and the terms and conditions under which it will be

offered. If--the-cormissionr-either-on-ita-own-mocien-or-in
response-to-the-ebjection-cf--an--intereated--persony-~Finds
that--the--offering--may-—not-—meet-the-requirementa-of—this
titie-or-of-commission-rutess-tt-mayr-after-hearingr-require
the-provider-to-submit-a-proposed-tarifé-for—the-serviees AT

THE END OF A 10-DAY COMMENT PERIQD FOR INTERESTED PARTIES,

THE COMMISSION MAY IMMEDIATELY APPROVE, SUSPEND, OCR

DISAPPROVE THE NEW SERVICE OFFERING QR [IT MAY ALLOW THE

INTERIM INTRODUCTION OF THE SERVICE PENDINMG A HEARING AT A

LATER DATE. If the commission has not acted at the end of i4

30 days FOLLOWING ISSUANCE OF NOTICE, the provider may

proceed to offer the service.

{2) A new service may be offered on a detariffed basisy
and--must--be--priced--above--retevanc--costs. A price list
containing the price of the new service must be filed with
the commission at the time the service is offered to the

public. Fhe-commission-may-require—the-fiiing-of--supporting
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cast-tnformarions

{3) FOR POURPOSES OF THIS SECTION, "NEW SERVICE" MEANS

ANY SERVICE THAT IS INTRODUCED SEPARATELY OR IN COMBINATION

WITH OTHER SERVICES AND THAT IS NOT FUNCTIONALLY REQUIRED TO

PROVIDE LOCAL EXCHANGE SERVICE OR THAT IS NOT A REPACKAGED

CURRENT SERVICE OR A DIRECT REPLACEMENT FOR A REGULATED

TELECOMMUNICATIONS SERVICE.

£33(4) A provider of regulated telecommunications

service may withdraw a service upon 30 days' notice to the

commission and to the users of the service. The commission

may, however, suspend the withdrawal of the service, either
on its own motion or at the reguest of an interested person,
and shall then proceed to hearing. Phe-withdrawai-must-be
permitted-if-the—commission-finds—that-the--service--ia-—noe
required-by-pubitc-conventence-and-necessity<c

Section B. section 69-3-305, MCA, is amended to read:

"69-3-305. Deviations from scheduled rates, tolls, and
charges. {1) It—-shaii-be-untawfui-for-amy A public utility
to may nok:

(a) charge, demand, collect, or receive a greater or
less compensation for any a utility service performed by it
within the state or for any service in connection therewith

with a utility service than is specified in sueh the printed

schedules, including schedules of joint rates, as that may

at the time be in force;
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(b) demand, collect, or receive amy a rate, toll, or
charge not specified in sueh the schedules; or

{c) grant amy a rebate, concession, or special
privilege to amy a consumer or usery-which that, directly or
indirectly, shall or may have the effect of changing the
rates, tolls, charges, or payments.

{2) The rates, tolls, and charges named therein--shait

be in the printed schedules are the lawful rates, tolls, and

charges until the same rates, tolls, and charges are

changed, as provided in this chapter.

{3) The commission may order refunds or credits of
rates, tolls, or charges collected in wvioclation of this
section and may in-its-discretion order payment of interest
at a reasonable rate on the refunded amount.

{4) The provisions of this section do not prohibit the

sharing of profits or revenues with customers in conjunction

with an alternative form of regulation approved under

[section 2]. Additionally, a provider of regulated

telecommunications service may offer, FOR A LIMITED PERIOD

OF TIME, either rebates or reductions or waivers of

installation charges in conjunction with promotions, market

trials, c¢r other sales-related activities that are common

business practices. Zhe--commission--has--jurisdiction--to

consider-whether-a—-particular--sates—-activity--under—-this

subsection--—~is-———ynfatriy-—-discriminatory---or---ts-—-not

-13- HB 610
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cost-effectiver PROMOTIONAL PRICING OF SERVICES THAT REMAIN

FULLY TARIFFED REQUIRES ADVANCE APPROVAL OF THE COMMISSION.

NO PROMOTIONAL OFFERING MAY CCMBINE MONOPOLY SERVICES WITH

COMPETITIVE SERVICES. The - commission may define the

appropriate scope of promotions, rebates, and market trials,

either by rule or in response to complaints. THE COMMISSION

MAY DETERMINE WHETHER A PARTICULAR SALES ACTIVITY UNDER THIS

SUBSECTION IS UNFAIRLY DISCRIMINATORY OR 15 NOT

COST-EFFECTIVE. COSTS AND EXPENSES INCURRED OR REVENUE

FOREGONE WITH RESPECT TO SALES ACTIVITIES THAT THE

COMMISSION DETERMINES ARE UNPFATIRLY DISCRIMINATORY OR NOT

COST-EFFECTIVE ARE THE RESPONSIBILITY OF THE PROVIDER'S

SHAREHOLDERS IN RATES SET BY THE COMMISSION.

{5) A publie utility violating the provisions of this
section is subject to the penalty prescribed in 69-3-206.
This, however, does not have the effect of suspending,
rescinding, invalidating, or in any way affecting existing

contracts.”

NEW SECTION. SECTION 7. cOSTS FOR SERVICES PROVIDED -

JURISDICTION OVER COMPLAINTS. (1) PRICES CHARGED FOR A

REGULATED TELECOMMUNICATIONS SERVICE MUST BE ABOVE RELEVANT

COSTS UNLESS OTHERWISE ORDERED BY THE COMMISSION. IF THE

COMMISSION DETERMINES THAT A PRICE IS BELOW RELEVANT COSTS,

IT MAY ENSURE THAT SHAREHOLDERS AND NOT RATEPAYERS ARE

RESPONSIBLE FOR ANY RELEVANT COSTS NOT RECOVERED THROUGH

-14- HB 610
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PRICES.

(2) WITH REGARD TO COMPETITIVE SERVICES, THE TERM

"RELEVANT COSTS" INCLUDES THE PRICE FOR ANY COMPONENTS THAT

ARE USED BY THE TELECOMMUNICATIONS PROVIDER AND THAT WOULD

BE ESSENTIAL FOR ALTERNATIVE PROVIDERS TO USE IN PROVIDING

THE COMPETITIVE SERVICES PURSUANT TO COMMISSION-APPRQOVED

METHODCLOGY .

{3) THE COMMISSION HAS JORISDICTION TO CONSTDER

COMPLAINTS AND INITIATE INVESTIGATIONS TO DETERMINE WHETHER

THE PRICE CEARGED BY A PROVIDER oF REGULATED

TELECOMMUNICATIONS SERVICE IS ABOVE RELEVANT COSTS. THE

COMMISSION MAY ALSO CONSIDER COMPLAINTS THAT B PRICING OR

PROMOTIONAL PRACTICE VIOLATES ANY PROVISION OF THIS TITLE.

NEW SECTION. SECTION 8. RULEMAKING  AUTHORITY. THE

COMMISSION MAY ADOPT RULES TO IMPLEMENT THIS PART.

NEW SECTION. Section 9. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 10. codification instruction. (1)
{Sections 2 and, 5, AND 7] are intended tc be codified as an
integral part of Title 69, chapter 3, part 8, and the

provisions of Title 69, chapter 3, part 8, apply ¢to

~15- HB 610
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{sections 2 and, 5, AND 7].

{2) [(SECTION &] IS INTENDED TO BE CODIFIED AS AN

INTEGRAL PART OF TITLE 69, CHAPTER 3, PART 3, AND THE

PROVISIONS OF TITLE 63, CEAPTER 3, PART 3, APPLY TQ [SECTION

B].
NEW SECTION. Section 11. EBffective date. [This act] is
effective on passage and approval.

-End-
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HOUSE BILL NO. 610

INTRODUCED BY BRADLEY, MERCER, DRISCOLL, MAZUREK,
KELLER, WYATT, HARP, B. BROWN, CRIPPEN, FORRESTER,

STRIZICH, LEE, SQUIRES, STICKNEY, COCCHIARELLA,

T. NELSON, DARKQ, BECKER, R. JOHNSON, WE@LEN,
LYNCH, WILLIAMS, KEATING, HARPER

A BILL FOR AN ACT ENTITLED: “AN ACT CLARIFYING THE
AUTHORITY OF THE PUBLIC SERVICE COMMISSION TO APPROVE THE
IMPLEMENTATION OF ALTERNATIVE FORMS OF REGULATION BY
PROVIDERS OF REGULATED TELECOMMUNICATIONS SERVICES;
AUTHORIZING TEE COMMISSION TO PERMIT CERTAIN DETARIFFING;
PROVIDING THE MANNER OF OFFERING AND WITHDRAWING SERVICES;
AUTHORIZING PROVIDERS TO OFFER PROMOTIONAL REBATES: AMENDING
SECTIONS 69-3-305, 69~3-802, 69-3-807, AND 69-3-808, MCA:

AND PROVIDING AN IMMEDIATE EFFECTIVE DATE, "

WHEREAS, the Montana Telecommunications Act, which

recognizes and encourages competition in the
telecommunications industry to the extent consistent with
maintaining universal telephecne servicé, was intended to
serve as a bridge between a regulated telecommunications
industry and a fully competitive market environment; and
WHEREAS, rapid technological and market changes within

the telecommunications industry have prompted regulators

‘ﬂgéégyntnﬁnnhqund

11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

HB 0610/02

nationwide ¢to reexamine traditional regulation and adopt
alternative regulatory systems; and

WHEREAS, although the intent of the Montana
Telecommunications Act was to allow substantial flexibility
to the Public Service Commission, the extént of the
Commission's authority to implement alternative forms of
regulation is uncertain and enactment of this legislation

will clarify the Public Service Commission's authority.

STATEMENRT OF INTENT

A STATEMENT OF INTENT IS NECESSARY FOR THIS BILL BECAUSE

[SECTION 8] GRANTS THE PUBLIC SERVICE COMMISSION GEMERAL

RULEMAKING AUTHORITY AND [SECTION 6] GRANTS THE COMMISSION

AUTHORITY TO ADOPT RULES RELATING TO THE APPROPRIATE SCOPE

OF PROMOTIONS, REBATES, AND MARKET TRIALS. THE _LEGISLATURE

INTENDS THAT IF RULES ARE ADOPTED BY THE COMMISSION, THE

RULES SHOULD PERMIT REASONABLE FLEXIBILITY TO PROVIDERS OF

REGULATED TELECOMMUNMICATIONS SERVICES IN THE MARKETING OF

THEIR SERVICES.

BE IT ENACTED BY TEE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 63-3-802, MCA, is amended to read:
"69-3-802. Purpose. The legislature declares that it

remains the policy of the state of Montana to maintain

universal availability of basic telecommunications sgervice

REFERENCE BILL
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at affordable rates. To the extent that it is consistent
with maintaining universal service, it is further the policy
of this state to encourage competition in the
telecommunicationg industry, thereby allowing access by the
public to resulting rapid advances in telecommunications
technolegy. It is the purpose of this part to provide a
regqulatory framework that will allow an orderly transition
from a regulated

telecommunications industry to a

competitive market environment, and it jis further the

burpose of this part to clarify that the commission has

authority te implement alternative forms of requlation for

providers of requiated telecommunicaticns services."”

NEW SECTION. Section 2. alternative forms of

regulation. (1) The commission may authorize a provider of
regulated telecommunicaticon services, as defined in
69-3-803, tc implement alternatives to the ratemaking
practices required under parts 2, 3, and 9 of this chapter,
including but not limited to price caps and equitable
sharing of earnings or revenues between a provider of
regulated telecommunications services and its customers,

(2) A provider of regulated telecommunications services
may petition the commission to regulate the provider under
an alternative form of regulation. The provider shall submit

its plan for an alterpative Eorm of regulation with its

petition. The commission's order on the petition must be

-3- H8 610
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issued no later than 9 months after the filing of the
petition. The commission shall review and may authorize
implementation of the plan if it finds, after notice and
hearing, that the plan:

(a) will not degrade the quality of or the availability
of efficient telecommunications services;

(by will produce fair, just, and reasonable rates for
telecommunications services;

(c) will not unduly or unreasonably prejudice or
disadvantage a customer class;

{d) will reduce regulatory delay and costs;

{e) is in the public interest; and

(F) WILL ENHANCE ECONOMIC DEVELOPMENT IN THE STATE;

{G} WILL RESULT IN THE IMPROVEMENT OF THE TELEPHONE

INFRASTRUCTURE IN THE STATE; AND

t€3{H) conforms to the purpose stated in 69-3-802 more
nearly than regulation under part 2, 3, or 9 of this chapter
conforms to the stated purpose.

{3} If the commission determines that the plan does not
satisfy the requirements of this section, it may either
reject the petition or issue a proposed order modifying the
plan as submitted by the provider.

{4) A proposed order modifying the plan submitted by a
provider of regulated telecommunications service may not be

final untiil 60 days after issuance. DbDuring that 60-day
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period, the provider may withdraw its petition for

alternative regulation OR THE CONSUMER COUNSEL MAY OBJECT TC

THE PROPOSED ORDER. If a petition for alternative regulation

is withdrawn OR_THE CONSUMER COUNSEL OBJECTS TC THE PROPOSED

OBDER, the providers:

{(a) remains subject to the same regulation that applied
when the petition was filed; and

{b} may petition the commission to be requlated under a
revised alternative plan.

{5} Upon petition or upon its own motion, the
commission may rescind its approval or amend an alternative
form of regulation if, after notice and hearing, it finds
that the conditions in subsection (2) are no longer
satisfied.

{6} Nothing contained in this section may be construed
as limiting or otherwise affecting the commission's
authority to conduct investigations or hear complaints as
provided in part 3 of this chapter,

Section 3. Section 69-3-807, MCA, is amended to read:

"69-3-807. Regulation of rates and charges. (1) As to
that telecommunications service which that is provided under
regulation, the commission may establish specific rates,
tariffs, or Cfares for the provision of suen the service to
the public. The rates, tariffs, or fares must be just,

reasonable, and nondiscriminatory.

-5 HB 610

1k
12
13
14
15
16
17
18
19
20
21
22

23

25

HB 0610/02

(2) Alternatively, the commission may authorize the
provision of requlated telecommunications service under such
terms and conditions as-may that best serve the declared

policy o©f this state. FOR A SERVICE DETARIFFED UNDER THIS

SUBSECTION, THE PROVIDER SHALL MAINTAIN A CURRENT PRICE LIST

ON FILE WITH THE COMMISSION AND SHALL PROVIDE KOTICE OF

CHANGES _IN THE PRICE LIST AS PRESCRIBED BY THE COMMISSION.

The commission i3 not required to fix and determine specific
rates, tariffs, or fares for the service and in lieu thereof
may:

fa} totally detariff the service;

(b) detariff rates for the service but retain tariffs
for service standards and requirements;

te}-—detariff--rates-bubt-require-notice-of-price-changas
to-the-commission-and-subscribers;

+d4+({C) establish cnly maximum rates, only minimum
rates, or permissible price ranges as long as the minimum
rate is cost compensatory: or

te¥ (D) provide such other rate or service regulation as
will promote the purposes of this part.

{3) ¥In ExcCept as provided in subsection (4}, in

determining applications under subsection (2}, the
commission shall consider the following factors:

(a) the number, sige, and distribution of alternative

providers of service;

-6~ HB 610
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(b} the extent to which services are available Ffrom
alternative providers in the relevant market;

{c) the ability of alternative providers to make
functionally equivalent or substitute services readily
available;

(d} the overall impact of the proposed terms and
conditions on the continued availability of existing
services at just and reasonable rates; and

{e) =uech other factors as that the commission may
prescribe through rulemaking which that are appropriate to
fulfill the purposes of this part.

{4) Nething--in--this--seetion--shati---anthorize--—the
appitesation--of--subsection-—{2y—-te--any-services—for-wvhich
there--are--no-—-atternative-—providers--af--——sueh-—-sepvices

Notwithstanding the provisions of subsection {3), the

commission may exercise its power under subsection (2)(C)

with respect to &he ANY services of a telecommunicaticns

provider if the commission finds that action consistent with

the provisions of 69-3-802 and with the public interest.

Earrxer HNONCOMPETITIVE LOCAL EXCHANGE ACCESS TO END-USERS

ARD CARRIER access services may not be detariffed. Servieces

detariffed--under——this—-subsection--must--be--priced--abeve

reltevant-costss

(5) A provider of regulated message telecommunications

service and related services shall average its service rates
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on its routes of similar distance within the state unless

otherwise authorized by the commission, Nothing contained in

this subsection may be construed to prohibit volume

discounts, DISCOUNTS IN PROMOTIONAL OFFERINGS, OR other

discounts as long as the discounts are not offered in a

discriminatory mannery-or--othar—-discounts--in--promotionat

offerings.

+5¥(6) All providers of . comparable regulated
telecommunications services within a market area must be
subject tc the same standards of regulation. For purposes of
this section, regulated telecommunications services are
comparable to the extent alternative providers can make
functicnally equivalent substitutes or substitute services
readily available.

t3--Phe-—commisston—-retains--jurisdiection--ko-consider

cempiaints—that-pviees——chatged--fer--av-setviee——deéariffed

under—-—-this--section-—-are--helaw-relevant-costs-or-vioiate-a

provision-of-this-tikiex"

Saction 4. Section 69-3-808, MCA, is amended to read:

"69-3-B08. Porbearance of rate regulation teo facilitate
competition. (1) In accordance with the provisions of this
section, the commission shall forbear regulation as to
rates, tariffs, fares, or charges to facilitate competition
and shall authorize the provision of all or any portion of

regulated telecommunications service under stated or
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negotiated terms to any person or entity that has acquired
or is contemplating acquisition of, through <c¢onstructien,
lease, or any other form of acquisition, similar
telecommunications service from an alternative source.

(2) At any time, the provider of regulated
telecommunications service may file a verified application
with the commission £for forbearance of regulation to
facilitate competition. The application sha:t must describe
the telecommunications service to be offered, the customer
to be served, and the party or parties coffering similar
service, together with sueh other information and in saueh a
form as that the commission may prescribe. Swer The
additional information must be reasonably related to the
determination of the existence of an alternative offer but
may not rTeguire informatien relating to the cost of
providing sueh the service. ]

{3) The commission shall approve or deny any-such an
application for forbearance of regulation to facilitate
competition within 38 15 days after the filing of the
applicationy-except-that-the-commission-may-by--order--defer
acktion—-for-an-addieionat-S-day-pertsd. If the commission has
not acted on =any an application within the permitted time
period, the application is considered granted. The
commission shall deny the application only upon a finding

that the application is incomplete or that the subject or
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similar service is not being offered to the customer by

parties other than the applicant. If a customer OR POTENTIAL

CUSTOMER of the provider seeking forbearance requests a

guotation of prices from another provider of

telecommunications service having tariffs or price lists for

similar services on file with the commission, the commission

shat: MAY presume the existence of competition.

{4) The provisions of 2-4-801, relating to notice and
hearing, do not apply to this section.

(5 Upon approval of the application, the provider of
telegcommunications service may negotiate with smweh a person
or an entity for the provision of sueh the service without
regard to its tariffs OR PRICE LISTS on file and-appreved-by
WITE the commission.

(6) Within 10 days after the conclusion of such the
negotiations, the provider of regulated telecommunications
service shall file with the commission the final contract or
other evidence of the service to be provided, together with
the ¢harges and other conditions of the service. Thereafter,

FOR_THE TERM OF THE CONTRACT, the provider of regulated

telecommunications service may provide such the service to
the customer without regard to its tariffs OR PRICE LISTS on
file and-appreved-by WITH the commission.

(7) Services provided pursuant to subsection {1) remain

subject to the reqgulatory powers of the commission."

~-10- HB 610
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NEW SECTION. Saction 5. New service —- withdrawal of
services. {l1) A provider of regqulated telecommunications
service shall provide the--commissien-with notice, IN THE

FORM PRESCRIBED BY THE COMMISSION, of its intent to offer a

new service to its customers at-ieast-i4-days-before-the
service—is-to-be--made--avaitabie--and--shatri--provide. THE

NOTICE MUST INCLUDE a description of the service, A MINIMUM

PRICE, and the terms and conditions under which it will be
cffered. If--the-commission;-either-on-tts-own-mobtion-or-in
response—-to-the-objection-of-—an-—-interested-—-persony--£finds
that-——the-—effering--may--not--meet-the-requirements—of-this
titie-or-af-commiasion-ruiesy-rt-mayr-after-hearingr-require
the-provider-te-submib-a-preposed-tariff-far-the-services AT

THE END QF A 10-DAY COMMENT PERIOD FOR INTERESTED PARTIES,

THE COMMISSION MRY IMMEDIATELY APPROVE, SUSPEND, OR

DISAPPROVE THE NEW SERVICE OFFERING OR IT MAY ALLOW THE

INTERIM INTRODUCTION OF THE SERVICE PENDING A HEARING AT A

LATER DATE. If the commission has not acted at the end of 14

30 days FOLLOWING ISSUANCE OF NOTICE, the provider may

proceed to offer the service.

(2) A new service may be coffered on a detariffed basissy
and——-must-—be--priced-—above-—-retevant--coats. A price list
containing the price of the new service must be filed with
the commission at the time the service is offered to the

public. Phe-commission-may-require-the-filting-of--snpperting
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cost-tnfarmarions

{3} FOR PURPOSES OF THIS SECTION, "NEW SERVICE" MEANS

ANY SERVICE THAT IS INTRODUCED SEPARATELY OR IN COMBINATION

WITH OTHER SERVICES AND THAT IS NOT FUNCTIORNALLY REQUIRED TO

PROVIDE LOCAL EXCEANGE SERVICE OR THAT IS NOT A REPACKAGED

CURRENT SERVICE OR A DIRECT REPLACEMENT FOR A REGULATED

TELECOMMUNICATIONS SERVICE.

t+33¥(4) A provider of regulated telecommunications

service may withdraw a service upon 30 days' notice to the

commission and to the users of the service. The commission

may, however, suspend the withdrawal of the service, either
on its own motion or at the request of an interested person,
and shall then proceed to hearing, Phe-withdravai-muse-be
permitecd-if-the-commiasion-£inda-chat—the--service——ia--not
required-by-publtic-convenience—and-necessieys

Section 6. Section 69-3-305, MCA, is amended to read:

"69-3-305. Deviations from scheduled rates, tolla, and
charges. (1) It-shali-be-untawfui-for-any A public utility
te may not:

{a) charge, demand, collect, or receive a greater or
less compensation for amy a utility service performed by it
within the state or for any service in connection therewith

with a utjlity service than is specified in sueh the printed

schedules, including schedules of joint rates, as that may

at the time be in force;
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{b} demand, collect, or receive any a rate, toll, or
charge not specified in sueh the schedules; or

{(c) grant eny a rebate, concession, or special
privilege to any a consumer or usery-which that, directly or
indirectly, shall or may have the effect of changing the
rates, tolls, charges, or payments.

{2) The rates, tolls, and charges named thereén--anali

Be in the printed schedules are the lawful rates, tolls, and

charges until the aame rates, tolls, and charges are

changed, as provided in this chapter,

{3} The commission may order refunds or credits of
rates, tolls, or charges «collected in violation of this
section and may in-its-discretiom order payment of interest
at a reasonable rate on the refunded amount.

(4) The provisions of this section do not prohibit the

sharing of profits or revenues with customers in conjunction

with an  alternative form of requlation approved under

[sectien 2]. Additionally, a provider of regulated

telecommunications service may offer, FOR A LIMITED PERIOD

OF TIME, either rebates or reductions or waivers of

installation charges in conjuncticn with promotions, market

trials, or other sales-related activities that are common

business practices. Ffhe--commission--has-~jurisdiction—-—to

censider-—whether-a-—-particutar—-sates--activity--under--chis

Subsection----ts---unfatriy---diseriminatory-~-or--—is-—-nate
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cosr—effecktiver PROMOTIONAL PRICING OF SERVICES TEAT REMAIN

FULLY TARIFFED REQUIRES ADVANCE APPROVAL OF THE COMMISSTION.

NO PROMOTIONAL OQFFERING MAY COMBINE MONOPCOLY SERVICES WITH

COMPETITIVE SERVICES. The commission may define the

appropriate scope of promotions, rebates, and market trials,

either by rule or in response to complaints. THE COMMISSION

MAY DETERMINE WHETHER A PARTICULAR SALES ACTIVITY UNDER THIS

SUBSECTION IS UNFAIRLY DISCRIMINATORY OR 1s NOT

COST-EFFECTIVE. COSTS AND EXPENSES INCURRED OR REVI'NUE

FOREGONE WITH RESPECT TO SALES ACTIVITIES THAT THEE

COMMISSION DETERMINES ARE UNFAIRLY DISCRIMINATORY OR NOT

COST-EFFECTIVE ARE _THE RESPONSIBILITY OF THE FROVIDER'S

SHAREHOLDERS IN RATES SET BY THE COMMISSION.

{5) A public utility violating the provisions of this
section is subject to the penalty prescribed in 69-3-206.
This, however, does not have the effect of suspending,
rescinding, invalidating, or in any way affecting existing

contracts,™

NEW SecTion. SECTION 7. cosTS FOR SERVICES PRUVIDED —

JURISDICTION OVER COMPLAINTS. (1) PRICES CHARGED FOR A

REGULATED TELECOMMUNICATIONS SERVICE MUST BE ABOVE RELEVANT

COSTS UNLESS OTHERWISE ORDERED RY THE COMMISSION. IF THE

COMMISSION DETERMINES THAT A PRICE IS BELOW RELEVANT COSTS.,

IT MAY FENSURE THAT SHAREHOLDERS AND NOT RATEPAYERS ARE

RESPONSIBLE FOR ANY RELEVANT COSTS NOT RECOVERED THROUGH
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PRICES.

{(2) WITH REGARD TO COMPETITIVE SERVICES, THE TERM

"RELEVANT COSTS"™ INCLUDES THE PRICE FOR ANY COMPONENTS THAT

ARE USED BY THE TELECOMMUNICATIONS PROVIDER AND THAT WOULD

BE ESSENTIAL FOR ALTERNATIVE PROVIDERS TQ USE IN PROVIDING

THE COMPETITIVE SERVICES PURSUANT TO COMMISSION-APPROVED

METHODOLOGY .

{3} THE COMMISSION HAS JURISDICTION TO CONSIDER

CONPLAINTS AND INITIATE INVESTIGATIONS TO DETERMINE WHETHER

THE PRICE CHARGED BY A PROVIDER OF REGULATED

TELECOMMUNICATIONS SERVICE IS ABOVE RELEVANT COSTS. THE

COMMISSTON MAY ALS50 CONSIDER COMPLAINTS THAT A PRICING QR

PROMOTIONAL PRACTICE VIOLATES ANY PROVISION OF TRIS TITLE.

NEW SEcTION. SECTION 8. RULEMAKING  AUTHORITY. THE

COMMISSION MAY ADCPT RULES TO IMPLEMENT THIS PART.

NEW_SECTION. Section 9. Severability. If a part of
[this act] 1is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [(this
act]} is invalid in one or more of its applications, the part
remains in effect in all valid applications that are
severable from the invalid applications.

NEW SECTION. Section 10. codification instruction. (1)
{Sections 2 and, 5, AND 7} are intended to be codified as an
integral part of Title 69, chapter 3, part 8, and the

provisions of Title 69, <chapter 3, part B8, apply to
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{sections 2 and, 5, AND 7].

(2) ([SECTION 8] IS INTENDED TO BE CODIFIED AS AN

INTEGRAL PART OF TITLE 69, CHAPTER 3, PART 3, AND THE

PROVISIONS OF TITLE 69, CHAPTER 3, PART 3, APPLY TO {SECTION

81.

NEW SECTION. Section 11, Effective date. [This act] is
effective on passage and approval.

-End-
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