
HOUSE BILL NO. 559 

INTRODUCED BY FAGG, VANVALKENBURG, O'KEEFE 
BY REQUEST OF THE DEPARTMENT OF JUSTICE 

FEBRUARY 1, 1991 

FEBRUARY 2, 1991 

FEBRUARY 21, 1991 

FEBRUARY 22, 1991 

FEBRUARY 23, 1991 

FEBRUARY 25, 1991 

FEBRUARY 26, 1991 

FEBRUARY 27, 1991 

APRIL 4, 1991 

APRIL 5, 1991 

APRIL 6, 1991 

APRIL 6, 1991 

APRIL 9, 1991 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 98; NOES, 1. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 49; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 



--

APRIL 11, 1991 

APRIL 16, 1991 

APRIL 25, 1991 

APRIL 29, 1991 

APRIL 29, 1991 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

CONFERENCE COMMITTEE REPORTED. 

SECOND READING, CONFERENCE COMMITTEE 
REPORT ADOPTED. 

THIRD READING, CONFERENCE COMMITTEE 
REPORT ADOPTED. 

IN THE SENATE 

CONFERENCE COMMITTEE REPORT ADOPTED. 

IN THE HOUSE 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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~5£-. BILL NO. 5~ 
INTRODUCED BY ~ 1/4- J.JU'r!::cjd:,J 

BY REQUEST- OF THE DEP::~OF JciSTICE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO OPERATl~G MOTOR VEHICLES, 

BOATS, AND AIRCRAFT WHILE UNDER THE INFLUENCE OF ALCOHOL OR 

DRUGS; AND AMENDING SECTIONS 23-2-523, 23-2-535, 45-5-205, 

61-8 401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61-8-406, 

61-8-714, 61-8-722, 61-8-805, 61-8-806, 61-11-101, 

67-1-211, MCA. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

AND 

Section 1. Section 61-8-401, MCA, is amended to read: 

•61-8-401. Persons under the influence of alcohol or 

drugs. (1) It is unlawful and punishable as provided in 

61-8-714 and 61-8-723 for any person who is under the 

influence of: 

(a) alcohol to drive or be in actual physical control 

of a vehicle upon the ways of this state ope~ to the public; 

{b} a ft6reotie dangerous drug to drive or be in act.ual 

physical control of a vehicle within this state; 

(c) any other drug to drive or be in actual physical 

control of a vehicle within this state; or 

(d) alcohol and any ~hngerous or o~her_ drug to de- ive or 
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be in actual physical control of a vehicle within this 

state. 

(2) The fact that any person charged with a violation 

of subsection (1) is or has been entitled to use alcohol or 

such a drug under the laws of this state does not constitute 

a defense against any charge of violating subsection {l). 

(3) ''Under the influence'' means that as a result of 

taking into the body alcohol, drugs, or any combination 

thereof, a person's ability to safely operate a motor 

vehicle has bee~ diminished. 

(4) Upon the trial of any cjvil or criminal action or 

proceeding arising out of acts alleged to have been 

committed by any person driving or in actual physical 

control of a vehicle while under the influence of alcohol, 

the concentration of alcohol in the personi~-biood person at 

the time alleged, as shown by ehem±e~l analysis of the 

person• s blood, urine, or breath, or-other-bodiiy-.~n1bstel"lee7 

shall give rise to the following prestl~pt±~ns inferences: 

{a) If there was at that time an alcohol concentration 

of 0.05 or less, it shati ~ be prestlmed inferred that the 

person was not under the influence of alcohol. 

(b) If there was at that time an alcohol concentration 

in excess of 0.05 but less than 0.10, that fact shall not 

give rise to any presttrT'.pt±ein. inference that the person was 

or was not under the influence of alcohol but such fact may 

-2- INTRODUCED BILL 
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be considered with other competent evidence in determining 

the guilt or innocence of the person. 

{c) If there was at that time an alcohol concentration 

of 0.10 or more, it sh8l¼ ~ be p~e~nmed inferred that the 

person was under the influence of alcohol. s~eh-p~~~~mpt±on 

The inference is rebuttable. 

(5) The provisions of subsection (4) do not limit the 

introduction of any other competent evidence bearing upon 

the issue of whether the person was under the influence of 

alcoholL drugs, or a combination of the two. 

(6) Each municipality in thi~ state is given authority 

to enact 61-8-406, 61-8-408, 61-8-714, 61-B-722, and 

subsections ( 1) through (5) of this section, with the word 

11 state" in 61-8-406 and subsection (1) of this section 

changed to read "municipality", as an ordinance and is given 

jurisdiction of the enforcement of the ordinance and of the 

imposition of the fines and penalties therein provided. 

(7) Absolute liability as provided in 45-2-104 will be 

imposed for a violation of this section." 

Section 2. Section 61-8-402, MCA, is amended to read: 

"61-8-402. €hem±eol---blood Blood, bceath, oc urine 

tests. (1) Any person who operates or is in actual physical 

con_!_r~ a vehicle upon ways of this state open to the 

public shall be deemed to have given consent, subject to the 

provisions of 61-8-401, to a ehemie~¼ test or tests of his --· --

-3-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0871/01 

blood, breath, or urine for the purpose of determining the 

aleohelie-eont~nt--0£--ft±s--blood ~easured amount or 

detected presence of alcohol, drugs, or a combination of the 

two in his body if arrested by a peace officer for driving 

or for bein~ in actual physical control of a vehicle while 

under the influence of alcohol, drugs, or a combination of 

the two. The test or tests shall be administered at the 

direction of a peace officer having [eai Jnable grounds to 

believe the person to have been driving or in actual 

physical control of a vehicle upon ways of this state open 

to he publicL while under the influence of alcohol, drugs, 

or a combination of the two. The arresting officer may 

designate which o~e-oE-the-aEore~a±d test or tests shall be 

administered. A person may not be given more than two tests 

unless the person chooses to have a test as provided in 

61-8-405W. 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering him incapable of refusal shall be 

deemed not to have withdrawn the consent provided by 

subsection (1) of this section. 

( 3) If a re~±de~C driver under arrest refuses upon the 

request of a peace officer to submit to a chemieal test or 

tests designated by the arresting officer as provided in 

subsection {l) of-~h~s-seeCiofl, none shall be given, but the 

officer shall, on behalf of the dep,1rtment, immediately 

-4-
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seize his driver's license. The peace officer shall forward 

the license to the department, along with a sworn report 

that he had reasonable grounds to believe the arrested 

person had been driving or was in actual physical control of 

a vehicle upon ways of this state open to the public, while 

under the influence of alcohol, drugs, or a combination of 

the twoL and that the person had refus~d to submit to the 

test or tests upon the request of the peace officer. Upon 

receipt of the report, the department shall suspend the 

license for the period pravidPd in subsection (5). 

(4) Upon seizure of a t"esi:de:1t driver's lic._:nse, the 

peace officer shall issue, on behalf of the department, a 

temporary driving permit, which is valid for 72 hours after 

the time of issuance. 

(5) The following suspension and revocation periods are 

applicable upon refusal to submit to a e~emieal 

tests: 

test or 

(a) upon a first refusal, a suspension of 90 days with 

no provision for a restricted probationary license; 

(b} upon a second or subsequent refusal within 5 years 

of a previous refusal, as determined from the records of the 

department, a revocation of 1 year with no provision for a 

restricted probationary license. 

(6) b±ke-ref~~al-by-a ~ nonresident driver's license 

sei u•d under this S'¥£!J.on st"lal-± must be st1b-jeet--tc:, 
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Stlspension sent by the department tn-~i~e--ffl8nner,--an0--~he 

same---tempera~y---driving---perm±t---9hall---be--isstted--to 

nenresidents to the licens~n~~hority of the nonresident's 

home state with a regort of the nonresident's refusal to 

submit to a test. 

(7} All such suspensions are subject to review as 

hereinafter provided.'' 

Section 3. Section 61-8-403, MCA, is amended to read: 

"61-8-403. Right of appeal to court. The department 

shall immediately notify any person whose license or 

privilege to drive has been suspended or revoked, as 

hereinbefore authorized, in writing and such person shall 

have the right to file a petition within 30 days thereafter 

for a hearing in the matter in the district court in the 

county wherein such person resides or in the district court 

in the county in which this arrest was made. Such court is 

hereby vested with jurisdiction and it shall be its duty to 

set the matter for hearing upon 10 days 1 written notice to 

the county attorney of the county wherein the appeal is 

filed and such county attorney shall represent the state, 

and thereupon the court shall take testimony and examine 

into the facts of the case, except that the issues shall be 

limited to whether a peace officer had reasonable grounds to 

believe the perscn had been driving or was in actual 

physical control of a vehicle upon ways of this state open 

-6-
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to the public, while under the influence of alcohol, drugs, 

or a combination of the two, whether the person was placed 

under arrest, and whether such person refused to submit to 

the test or tests. The court shall thereupon determine 

whether the petitioner is entitled to a license or is 

subject to suspension as heretofore provided. 1
' 

Section 4. Section 61-8-404, MCA, is amended to read: 

•61-8-404. Evidence admissible conditions of 

admissibility. (1) Upon the trial of any criminal ac~ion or 

other proceeding arising out of acts alleged to have been 

committed by any person in violation of 61-8-401 

61-8-406: 

or 

(a) evidence of the ~ measured amount or detected 

12:resence of amettnt-of alcohol, dru9s, or a combination of 

the two in the pt..:sos,J.s-b¼ood person at the time of the act 

alleged, as shown by a ehem~eo¼ an analysis of his blood, 

breath, or urine, is admissible; and 

(b) a report of the facts and results of any ehemieal 

test or tests of a person's blood, breath, or urine 

administered under 61-8-402 is admissible in evidence if: 

Ci) the breath analysis-report test was prepared--and 

veri£±ed performed by the~ person who-perEormed-~he-te~t 

certified by___the forensic sciences division of the 

department to administer brea~h tests or the blood or urine 

test was a laboratory analysis and the analysis was done in 
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a laboratory operated by the department 0£-jttet±ee or by any 

other laboratory or facility certified or exempt from 

certification under the rules of the department; and 

(ii) the--repo~t--we~--prepared--is,--aeeorda~ee-w±tn-any 

apptieab¼e-rtlies-o~-the-dep~r~ment;-and 

ti±it if the test was on a blood sample, the person 

withdrawing the blood muet-heve-bee" was competent to do so 

under 61-8-405(1). 

( 2) If the person under arrest refused to submit to the 

test or tests as herei"Bbove provided in this section, proof 

of refusal ~hail-be is admissible in any criminal action or 

proceeding arising out of acts alleged to have been 

committed while the person was driving or in actual physical 

control of a vehicle upon the ways of this state open to the 

public, while under the influence of alcohol, drugs~ or a 

combination of the two. 

(3) The provisions of this part do not limit the 

introduction of any other competent evidence bearing on the 

question of whether the person was under the influence of 

alcohol, dru9s, or a combination of the two." 

Section 5. Sect ion 61-8-40 5, MCA, is amended to read: 

"61-8-405. Administration of tests. ( 1) Only a 

physician or registered nurse or other qualified person 

under the supervision and direction of a physician or 

registered nurse acting at the request of a peace officer 

-8-
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may withdraw blood for the purpose of determining ~leoholie 

eel"tte"t ~measured amount or detected p~esence of alcohol, 

drugs, or a cornhination of the two in the person. This 

limitation does not apply to the taking of breath or urine 

specimens. 

(2) The person tested under arrest may, at his own 

expense, have a physician or registered nurse of his own 

choosing administer a test, in addition to any administered 

at the direction of a peace officer, for the purpose of 

determining tke-am~r- ~~-of-e:±eohol-i!"t-hi-5-b~ood: ~ measured 

amount or detected presence of alcohol, drugs, or a 

combination of the two in the perso~ at the time alleged~ as 

shown by ehemiectl analysis of his blood, breath, or urine. 

The failure or inability to obtain an additional test by a 

person does not preclude the admissibility in evidence of 

the test or tests taken at the direction of a peace officer. 

(3) Upon the request of the person tested, full 

information concerning the test or tests taken at the 

direction of the peace officer must be made available to him 

or his attorney, 

(4) No physician or registered nurse or other qualified 

person under the supervision and direction of a physician or 

registered nurse shall incur any civil or criminal liability 

as a result of the proper administering of a blovd test when 

requested in writing by a peace officer to admi,iister such a 
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test. 

(5) If the~ test given under 61-8-402 or 61-8-806 is a 

enemieai test of urine, the person tested must be given such 

privacy in the t~king of the urine specime~ as will ±ft~tt~e 

~~sure the aeetl~aey integrity of the specimen and, at the 

same time, maintain the dignity of the individual involved. 

(6) The department o~-jttstiee in cooperation with any 

appropriate agency shall adopt uniform rules for the giving 

of b%ood-e~eohol tests and may require certification of 

training to administer the tests as considered necessary.'' 

Section 6. Section 61-8-406, MCA, is amended to read: 

"61-8-406. Operation of vehicle by a person with 

alcohol concentration of 0.10 or more. It is unlawful and 

punishable as provided in 61-8-722 and 61-8-723 for any 

person to drive or be in actual physical control of a 

vehicle upon the ways of this state open to the public while 

the person's alcohol concentration ±n his, as shown by 

analysis of the person's blood, breath, or urineL is 0.10 or 

more. Absolute liability as provided in 45-2-104 will be 

imposed for a violation of this section." 

Section 7. Section 61-8-714, MCA, is amended to read: 

"61-8-714. Penalty for driving under the influence of 

alcohol or drugs. {l) A person convicted of a violation of 

61-8-401 shall be punished by imprisonment in the county 

jail for not less than 24 consecutive hours or more tha11 60 

-10-
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days and shall be punished by a fine of not less than $100 

or more than $500. The jail sentence may not be suspended 

unless the judge finds that the imposition of the jail 

sentence will pose a risk to the defendant's physical or 

mental weli-being. 

(2) On a second conviction, he shall be punished by a 

fine of not less than $300 or more than $500 and by 

imprisonment for not less than 7 days, at least 48 hours of 

which must be served consecutively, or more than 6 months. 

Three days of the jail sentence may not be suspended unless 

the judge finds that the imposition of the jail sentence 

wi!l pcsc a risk to the defendant's physical or mental 

well-being. 

(3) On the third or subsequent conviction, he shall be 

punished by in,prisonment for a term of not less than 30 

days, at least 48 hours of which must be served 

consecutively, or more than 1 year, and by a fine of not 

less than $500 or more than $1,000. Notwithstanding any 

provision to the contrary providing for suspension of 

execution of a sentence imposed under this subsection, the 

imposition or execution of the first 10 days of the jail 

sentence imposed for a third or subsequent offense that 

occurred within 5 years of the first offense may not be 

deferred '' suspended. 

( 4) In addition to th0 punishment provided in this 

-11-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0871/01 

section, regardless of disposition, the defendant shall 

complete 

treatment 

an alcohol information course at an alcohol 

program approved by the department of 

institutions, which may, in the sentencing court's 

discretion and upon recommendation of a certified chemical 

dependency counselor, include alcohol or drug treatment, or 

both. On conviction of a second or subsequent offense under 

this section, in addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of 

institutions, which must include alcohol or drug treatment, 

or both. Each counselor providing education or treatment 

shall, at the commencement of the education or treatment, 

notify the court that the defendant has been enrolled in a 

course or treatment program. If the defendant fails to 

attend the co~rse or the treatment program, the counselor 

shall notify the court of the failure. As long as the 

alcohol information course and treatment program are 

approved as provided in this subsection, the defendant may 

attend the information course and treatment program of his 

choice. The treatment provided to the defendant at a 

treatment program must be at a level appropriate to his 

alcohol problem, as determined by the judge based upon the 

recomm£·<ldation from the cerlified chemical dependency 

-12-
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counselor. 

{5) For the purpose of determining the number of 

convictions under this section, "conviction" means a final 

conviction, as 

conviction for 

defined in 45-2-101, in this state, 

a violation of a similar statute in another 

state, or a forfeiture of bail or collateral deposited to 

secure the defendant•s appearance in court in this state or 

another state, which forfeiture has not been vacated. An 

offender is considered to have been previously convicted for 

the purposes of th±~-~eet±en se~tencing if less than 5 ye~rs 

have elapsed between the commission of the present offense 

and a previous conviction. If there has been no additional 

conviction for an offense under this section for a period of 

5 years after a prior conviction hereunder, then all records 

and data relating to the prior conviction are confidential 

criminal justice information as defined in 44-5-103 and 

public access to the information may only be obtained by 

district court order upon good cause shown. 

(6) For the purpose of calculating subsequent 

convictions under this section, a conviction for a violation 

of 61-8-406 also constitutes a conviction for a violation of 

61-8-401. 11 

Section 8. Section 61-8-722, MCA, is amended to read: 

"61-8-722. Penalty for driving with exce!_:sive bl:ec,,d 

alrohol concentration. (1) A p1.rson convicted of a violation 
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of 61-8-406 shall be punished by imprisonment for not more 

than 10 days and shall be punished by a fine of not less 

than $100 or more than ~500. 

(2) On a second conviction of a violation of 61-8-406, 

he shall be punished by imprisonment for not less than 48 

consecutive hours or more than 30 days and by a fine of not 

less than $300 or more than $500. 

(3) On a third or subsequent conviction of a violation 

of 61-8-406, he shall be punished by imprisonment for not 

less than 48 consecutive hours or more than 6 months and by 

a fine of not less than $500 or more than $1,000, 

(4) The provisions of 61-5-205(2), 61-5-20812), and 

61-ll-203(2){d) relating to revocation and suspension of 

driver's licenses shall apply to any conviction under 

61-8-406. 

(5) In addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of 

institutions, which may include alcohol or drug treatment, 

or both, if considered necessary by the counselor conducting 

the program. Each counselor providing such education or 

treatment shall, at the comrnenceme;,t of the education or 

trealmer1t, noti[y the court that the defendant has been 

enrolled in a cuurse or treatment program. If the defendant 
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fails to attend the course or the treatment program, the 

counselor shall notify the court of the failure. 

(6) For the purpose of determining the number of 

convictions under this section, 1'conviction 1
' means a final 

conviction, as defined in 45-2-101, in this state or a 

similar statute in another state or a forfeiture of bail or 

collateral deposited to secure the defendant's appearance in 

court in this state or another state, which forfeiture has 

not been vacated. An offender is considered to have been 

previously convicted for the purposes of ~his--~eetion 

sentencing if less than 5 years have elapsed between the 

corn.miss:on of the prese:it offense and a previous conviction. 

If there has been no additional conviction for an offense 

under this section for a period of 5 

conviction hereunder, then such 

years after 

pr ioc offense 

expunged from the defendant's record.'' 

a prior 

shall be 

Section 9. Section 61-8-805, MCA, is amended to read: 

"61-8-805. Suspension for operating a commercial 

vehicle with e-blood alcohol concentration of 0.04 or more 

hearing. (1) A person whose biood alcohol concentration 

is 0.04 or more while he drivLs or is in actual physical 

control of a commercial motor vehicle is subject to the 

suspension of his commercial vehicle operator's endorsement. 

If the department receives a sworn report from a peace 

officer that the person was operating a co~ncrcial motor 
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vehicle while his blood alcohol concentration was 0.04 or 

more, the department shall suspend the driver's commercial 

vehicle operator's endorsement: 

(a) for 1 year, with no provision for a restricted 

probationary license or endorsement, upon receipt of the 

first report, except that if the offense occurred in a 

commercial motor vehicle transporting hazardous materials, 

the suspension must be for 3 years; and 

(b) for 10 years, with no provision for a restricted 

probationary license or endorsement, upon receipt of a 

second or subsequent report at any time as determined from 

the records of thP department. 

(2) A peace officer who determines that a commercial 

motor vehicle operator's b¼ood alcohol concentration is 0.04 

or more shall place the commercial motor vehicle operator 

out of service as mandated by federal regulations for 24 

hours. 

(3) The fact that any person charged with a violation 

of the provisions of subsection (1) is entitled to use 

alcohol under the laws of Montana is not a defense against 

any charge of violating the provisions of subsection (1). 

(4) The department shall immediately notify in writing 

any person whose commercial vehicle operdtor's endorsement 

is suspended under this section. The person 8tt~pended has 

the right to file a petition within 30 days after the notice 
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is given for a hearing in the matter in the district court 

in the county in which the finding of biood alcohol 

concentration was made. The court has jurisdiction and shall 

set the matter for hearing upon 10 days• written notice to 

the county attorney of the county in which the appeal is 

filed. The county attorney shall represent the state. The 

court shall take testimony and examine the facts of the 

case, except that the issue is limited to whether the person 

was driving or had actual physical control of a commercial 

motor vehicle while his btood alcohol concentration was 0.04 

or more. The court shall determine whether the petitioner is 

entitled to a commercial vehicle operator's endorsement or 

is subject to suspension as provided in this section. The 

provisions of 61-8-404 apply to any proceedings under this 

section." 

Section 10. Section 61-8-806, MCA, is amended to read: 

"61-8-806. €hemieal-b¼ood Blo~~' breath, or urine tests 

of commercial vehicle operators -- procedure -- suspension. 

(1) A person who operates a commercial motor vehicle upon 

the ways of this state open to the public is considered to 

have given consent, subject to the provisions of 61-8-401 

and 61-8-805, to a enemteai test of his blood, breath, or 

urine for the purpose of determining ehe aleohe±-eonten~-e£ 

h±s-blooO any measured amount of alcohol in his body if he 

is requested to submit to the tet t by a peace officer having 
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reasonable grounds to believe the person to have been 

driving or in actual physical control of a commercial motor 

vehicle upon the ways of this state open to the public while 

his blood alcohol concentration was 0.04 or more. The peace 

officer may designate a blood, breath, or urine test to be 

administered. 

{2) A person who is unconscious or who is otherwise 

incapable of refusal is considered not to have withdrawn the 

consent provided in subsection (1). 

{3) If a corrunercial motor vehicle operator who is a 

resident of Montana refuses upon the request of a peace 

officer to sub~it to a ~hemieaI test designated by the 

officer as provided in subsection (1), the test may not be 

given. On behalf of the department, ~he officer shall 

immediately seize the person's driver 1 s license showing the 

commercial vehicle operdtor's endorsement and forward the 

license to the department, alo~g with a sworn report that he 

had reasonable grounds to believe the person had been 

driving or was in actual physical control of a commercial 

motor vehicle upon ways of this state open to the public 

while having a blood an alcohol concentration of 0.04 or 

more and that the person had refused to submit to the test 

upon the request of the officer. Upon receipt of the report, 

the department shall suspend the license for a period 

provided in subsection (5). 
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(4) Upon seizure of a resident's driver's license 

showing a commercial vehicle operator's endorsement, the 

peace officer shall issue, on behalf of the department, a 

temporary driving permit without the commercial vehicle 

operator's endorsement. The temporary driving permit is 

valid for 72 hours after issuance. 

(5) If a commercial motor vehicle operator refuses to 

submit to a ehemiea± test as provided in subsection (3), the 

department shall suspend his commercial vehicle operator's 

endorsement: 

{a) upon first refusal, for l year, with no provision 

for a restricted probationary license or endorsement, except 

thal if the offense occurred in a commercial motor vehicle 

transporting hazardous materials, the suspension for a first 

refusal must be for 3 years; 

(b) upon a second or subsequent refusal at any time as 

determined from the records of the department, for 10 years, 

with no provision for a restricted probationary license or 

endorsement. 

(6) A nonresident commercial motor vehicle operator who 

refuses to submit to a ehemic~i test as provided in 

subsection (3) is subject to suspension by the department as 

provided in subsection (5) and may-re~e±ve must be given a 

temporary driving permit as provided in subsection (4). 11 

Section 11. Section 61-11-10~, MCA, is arnende,i to read: 
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"61-11-101. Report of convictions and suspension or 

revocation of driver's licenses -- surrender of licenses. 

(1) Whenever any person is convicted of any offense for 

which chapter 5 makes mandatory the suspension or revocation 

of the driver's license of the person by the department, the 

court in which such conviction is had shall require the 

surrender to it of all driver 1 s licenses then held by the 

person so convicted. The court shall thereupon, within 5 

days, forward the license to the department and at the same 

time forward a record of such conviction to the departme~t, 

providing that if such person does not possess a driver 1 s 

license the court shall so indicate in its report to the 

department. 

(2) Every court having jurisdiction over offenses 

co1·mitted under any act of this state or municipal ordinance 

regulating the operation of motor vehicles on highways shall 

forward, within 5 days, to the department a record of the 

conviction or forfeiture of bail, not vacated, of any person 

in the court for a violation of any such laws, other than 

regulations governing standing or parking, and may recommend 

the suspension of the driver's license of the person so 

convicted. The court may also recommend that the department 

issue a restricted probationary license tn--¼i~tt~of-the 

~~spension-~eqttired-½~-6%-5-286f%t on the condition that the 

individual comply with the requirement that he attend and 
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complete a-dr±ver-improvement-~ehoo½-or an alcohol treatment 

pregre:m--1:£-·-one-is-ave:i½ab½e information course as pr-ovided 

in 61-8-714 and 61-8-722. The departme:1t shall issue a 

restricted probationary license unless the person otherwise 

is not entitled to a Montana driver's license. Upon issuance 

of a probationary license, the licensee is subject to the 

restrictions set forth thereon and may not operate a vehicle 

in violation of those restrictions. 

(3) Any court or other agency of this state, or a 

subdivision thereuf, which has jurisdiction to take any 

action suspending, revoking, or otherwise limiting a license 

to drive shall report any such action and the adjudication 

upon which it is based to the department within 5 days on 

forms furnished by the department. 11 

Section 12. Section 23-2-523, MC/I, is amended to read: 

"23-2-523. Prohibited operation and mooring 

enforcement. (1) No person may operate or knowingly permit 

any person to operate any motorboat or vessel or manipulate 

any water skis, surfboard, or similar device or other 

contrivance in a reckless or negligent manner so as to 

endanger the life, limb, or property of any person. 

(2) No person may operate any motorboat, including a 

sailboat propelled by a motor of any kind, or manipulate any 

water skis, surfboard, or similar device attached to a 

motorboat while under the influence of alcohol~ o~ drugsL or 
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a combination of the two. 

{3) It is unlawful for the owner of any motorboat or 

vessel or any person having such in charge or in control to 

authori~e or knowingly permit the same to be operated by any 

person who by reason of physical or mental disability is 

incapable of operating such watercraft under the prevailing 

circumstances. 

(4) No person may operate or knowingly permit any 

person to operate any motorboat or vessel at a rate of speed 

greater than will p~rmit such perso~, in the exercise of 

reasonable care, to bring the vessel to a stop within the 

assured clear distance ahead. However, nothing in 

is intended to prevent the operator of a vessel 

this part 

actually 

competing in a regatta which is sanctio~ed by an appropriate 

governmental unit from atte~pting to attain high speeds on a 

marked racing course. 

( 5) No person IDdy ma~e a reckless approach to, 

departure from, or passage by a dock, ramp. diving board, or 

float. 

(6} Skiers being pulled by motorboats must have on 

their person a life preserver, buoyant vest, or ski belt. 

(7) No person may moor a vessel to any of the buoys or 

beacons placed in any waters of this state by the authority 

of the United States, an agency of the u~ited States, or the 

department or in any manner hang on with a vessel to such 
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buoy or beacon, except in the act of maintenance work on 

such buoy or beacon, nor may any person deface, remove, or 

destroy any such buoy, beacon, or other authorized 

navigational marker maintained in the waters of this state. 

(8) If an officer whose duty it is to enforce the 

sections of this law observes a vessel being used without 

sufficient lifesaving or firefighting devices o: in an 

overloaded or other unsafe condition and in his judgment 

such use creates an especially hazardous condition, he may 

direct the operator to take whatever immediate and 

reasonable steps would be necessary for the safety of those 

at lard the vessel, including directing the operator to 

return to mooring or launching site and to remain there 

until the situation creating the hazard is corrected or 

ended." 

Section 13. Section 23-2-535, MCA, is amended to read: 

"23-2-535. Biood----eieohoi Alcohol concentC"ation 

standards -- drug detection -- evidence admissible 

administration of tests. (1) The p~e~tlfflp~io~3 inferences 

contained in 61-8-40lt3ti.!l apply to any criminal action or 

proceeding arising out of acts alleged to have been 

committed in violation of 23-2-523(2). 

( 2) Evidence of ~he ~-- measured amount or detected 

presence of alcohol, drugs, or a combination of the two in a 

-p~t'-~on.1.!!--bl:ood person at the time of the act icLlleged~~ 
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shown by analysis of the person 1 s blood, breath, or urine, 

and any other competent evidence bearing on the question of 

whether the person was under the influence of alcoholL 

drugs, or a combination of the two at the time of the act 

alleged is admissib~e in any criminal action or proceeding 

arising out of acts alleged to have been committed in 

violation of 23-2-523(2), 

(3) If a person charged with violation of 23-2-523(2) 

refuses to submit to a ehemieal test or tests of his blood, 

breath, or urine for the purpose of determining the 

aieoho!ie--eont~nt--of--hi~--bl:ood ~measured amount or 

detected presence of alcohol, dru_gs, or a combination of the 

two, none will be given, but proof of refusal is admissible 

in any criminal action or proceeding arising out of acts 

alleged to have been committed in violation of 23-2-523(2). 

(4) The provisions relating to administration of tests 

provided in 61-8-405 and the definition of blood alcohol 

concentration provided in 61-8-407 apply to any testing done 

to dete~mine-the-bl:ooO-a¼eohol:--eonee~t~atio~--of a person 

charged with violation of 23-2-523(2). 

(5) As used in 23-2-523(2), the term ''under the 

influ€'nce" shall have the meaning provided in 61-8-401(3). 11 

Section 14. Section 45-5-205, MCA, is amended to read: 

"45-5-205. Negligent vehicular assault -- penalty. (1) 

If a person operates a motor vehicle in a negligent manner 
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and he is driving while under the influence of alcoholL or 

dr~gs a dangerous drug, any other drug, or any combination 

of the three, as provided for in 61-8-401(1), and his 

conduct is the cause of bodily injury to another, he commits 

the offense of negligent vehicular assault. 

(2) A person convicted of the offense of negligent 

vehicular assault shall be fined an amount not to exceed 

$1,000 or imprisoned in the county jail for a term not to 

exceed 1 year, or both." 

Section 15. Section 67-1-211, M.CA, is amended to read: 

"67-1-211, Blood aieoho½ Alcohol conce tration 

standards -- evidence admissible administration of tests. 

(1) If a person acting or attempting to act as a crewmernber 

of an aircraft has a-blood an alcohol concentration of 0.04% 

by weight or more as defined in 61-8-407, _i._t may be inferred 

that the person is eol'\eittst"vely-pre~ti:med-to-be under the 

influence of alcohol or--drttg~ and is in violation of 

67-1-204. 

(2) Evidence of the any measured amount or detected 

~..§:nee of alcohol, drugs, or a combination of the two in~ 

per~o~i~-blood the person at the time of the act alleged 

under subsection (1) and any other competent evidence 

bearing on the question of whether the person was under the 

influence of alcohol~drugs, or a combination of the two at 

the time of the act alleged is admissible in any criminal 
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action or proceeding arising out of acts alleged to have 

been committed in violation of 67-1-204. 

(3) In any criminal action or proceeding arising out of 

acts alleged to have been committed in violation of 

67-1-204, the court or jury may consider federal regulations 

governing aeronautics. 

(4) A person who operates an aircraft over the lands 

and waters of this state is considered to have given consent 

to a ehe~ieal test or tests of his blood, breath, or urine 

~or the p~~pose of determining th~ anv measured amount or 

detected presence of alcoholL ~r drtlg-eonte~t-o£-h±~-b%oed 

drugs, or a combination of the two in his body if arrested 

by a peace officer for operating, attempting to operate, or 

being in actual physical control of an aircraft while under 

the influence of alcoholL or drugs, or a combination of the 

two. The test or tests must be administered at the direction 

of a peace officPr who has reasonable grounds to believe the 

person was operating, attempting to operate, or in actual 

physical control of an aircraft while under the influence of 

alcoholL or drugs, or a combination of the two. The 

arresting officer may designate which Ol'\e of the aforesaid 

tests must be administered. A person who is unconscious or 

who is otherwise in a condition renderi~g him incapable of 

refusal is considered not to have withdrawn the consent 

provided by this subsection. 
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1 (5) If a person charged with violation of 67-1-204 

2 refuses to submit to a e~emieal test or tests of his blood, 

3 breath, or urine for the purpose of determining the-alcohol 

4 ee~~e~t-0£ any measured amount or detected presence of 

5 alcohol, drugs, or any combination of the two_~~ his blood 

6 Q._9~, none will be given, but proof of refusal is admissible 

7 in any criminal action or proceeding arising out of acts 

8 alleged to have been committed in violation of 67-1-204. 

9 (6) The provisions relating to administration of tests 

10 provided in 61-8-405 and the definition o: alcohol 

11 concentration provided in 61-8-407 apply to any testing done 

12 to determine any measured amount or detected_p.!esence of 

13 alcohol, drugs, or a combination of the two in a person and 

14 the blood alcohol concentration of a person charged with 

15 violation of 67-1-204." 

-End-
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APPROVED BY COHHITTEE 
ON JUDICIARY 

HOUSE BILL NO, 559 

INTRODUCED BY FAGG, VANVALKENBURG, O'KEEFE 

BY REQUEST OF THE DEPARTMENT OF JUSTICE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO OPERATING MOTOR VEHICLES, 

BOATS, AND AIRCRAFT WHILE UNDER THE INFLUENCE OF ALCOHOL OR 

DRUGS; AND AMENDING SECTIONS 23-2-523, 23-2-535, 45-5-205, 

61-8-401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61-8-406, 

61-8-714, 61-8-722, 61-8-805, 61-8-806, 61-11-101, 

67-1-211, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

AND 

Section 1. Section 61-8-401, MCA, is amended to read: 

•61-8-401. Persons under the influence of alcohol or 

drugs. (1) It is unlawful and punishable as provided in 

61-8-714 and 61-8-723 for any person who is under the 

influence of: 

(a} alcohol to drive or be in actual physical control 

of a vehicle upon the ways of this state open to the public; 

(b) a nareet±e dangerous drug to drive or be in actual 

physical control of a vehicle within this state; 

(c) any other drug to drive or be in actual physical 

control of a vehicle within this state; or 

(d) alcohol and any dangerous or other drug to drive or 
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be in actual physical control of a vehicle within this 

state. 

(2) The fact that any person charged with a violation 

of subsection {l) is or has been entitled to use alcohol or 

such a drug under the laws of this state does not constitute 

a defense against any charge of violating subsection {l). 

(3) "Under the influence" means that as a result of 

taking into the body alcohol, drugs, or any combination 

thereof, a person's ability to safely operate a motor 

vehicle has been diminished. 

(4) Upon the trial of any civil or criminal action or 

proceeding arising out of acts alleged to have been 

committed by any person driving or in actual physical 

control of a vehicle while under the influence of alcohol, 

the concentration of alcohol in the per~on~~-b¼eee person at 

the time alleged, as shown by eftem~e8l analysis of the 

person's blood, urine, or breath, or-other-eoe~½y-sttbsta"e~, 

shall give rise to the following presttmpt~e~s inferences: 

(a) If there was at that time an alcohol concentration 

of 0.05 or less, it sha¼¼ ~ be p~esttmee inferred that the 

person was not under the influence of alcohol. 

{b) If there was at that time an alcohol concentration 

in excess of a.as but less than 0.10, that fact shall not 

give rise to any pre~nmpt~on infere~~e that the person was 

or was not under the influence of alcohol but such fact may 

-2- HB 559 
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be considered w;th other competent evidence in determining 

the guilt or innocence of the person. 

(c) If there was at that time an alcohol concentration 

of 0.10 or more, it sha¼¼ !!!!,Y be ~~esumed inferred that the 

person was under the influence of alcohol. Sueh-pre3~mpt¼on 

The inference is rebuttable. 

(5) The provisions of subsection (4) do not limit the 

introduction of any other competent evidence bearing upon 

the issue of whether the person was under the influence of 

alcoholL drugs, or a combination of the two. 

(6) Each municipality in this state is given authority 

to enact 61-8-406, 61-8-408, 61-8-714, 61-8-722, and 

subsections (l) through {5) of this section, with the word 

"state" in 61-8-406 and subsection (1) of this section 

changed to read "municipality", as an ordinance and is given 

jurisdiction of the enforcement of the ordinance and of the 

imposition of the fines and penalties therein provided. 

(7) Absolute liability as provided in 45-2-104 will be 

imposed for a violation of this section." 

Section 2. Section 61-8-402, MCA, is a1nended to read: 

•,1-8-402. €h~m¼ea¼---b~eed Blood, breath, or urine 

testsa (l) Any person who operates or is in actual physical 

control of a vehicle upon ways of this state open to the 

public shall be deemed to have given consent, subject to the 

provisions of 61-8-401, to a ehem~esi test er-~es~s of his 
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blood, breath, or urine for the purpose of determining efte 

aieehoiie-eeftt~nt--ef--his--biee.t any measured amo~nt or 

detected presence of alcohol7-dr~997-or-a-eemBinatieft-ef-Ch@ 

~ in his body if arrested by a peace officer for driving 

or for being in actual physical control of a vehicle while 

under the influence of alcohol, drugs, or a combination of 

the two. The test er-tests shall be administered at the 

direction of a peace officer having reasonable grounds to 

believe the person to have been driving or in actual 

physical control of a vehicle upon ways of this state open 

to the publicL while under the influence of alcohol, drugs, 

or a combination of the two. The arresting officer may 

designate which one-ef-the-areresai~ test or tests shall be 

administered. A-perseft-■ay-ftet-be-qiven-mere-tftaft-twe-tests 

nn¼eas-t~e-persen-eheeses-te-ftave--s--test--as--proY%ded--ift 

6t-8-495t~t~ 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering him incapable of refusal shall be 

deemed not to have withdrawn the consent provided by 

sub5H!ction (1) of this section. 

(3) If a residen~ drivec under arrest refuses upon the 

request of a peace officer to submit to a eftem~ea¼ test er 

~ designated by the arresting officer as provided in 

subsection (1) 0£-this-see~¼e~, none shall be given, but the 

officer shall, on behalf of the department, immediately 
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seize his driver's license. The peace officer shall forward 

the license to the department, along with a sworn report 

that he had reasonable grounds to believe the arrested 

person had been driving or was in actual physical control of 

a vehicle upon ways of this state open to the public, while 

under the influence of alcohol, drugs, or a combination of 

the two, and that the person had refused to submit to the 

test er--~es~s upon the request of the peace officer. Upon 

receipt of the report, the department shall suspend the 

license for the period provided in subsection (5). 

(4) Upon seizure of a reside"~ driver's license, the 

peace officer shall issue, on behalf of the department, a 

temporary driving permit, which is valid for 72 hours after 

the time of issuance. 

(5) The following suspension and revocation periods are 

applicable upon refusal to submit to a ehemiea¼ test or 

Ce9ts: 

(a) upon a first refusal, a suspension of 90 days with 

no provision for a restricted probationary license; 

(b) upon a second or subsequent refusal within 5 years 

of a previous refusal, as determined from the records of the 

department, a revocation of 1 year with no provision for a 

restricted probationary license. 

(6) biKe-~eftt~a¼-by-a ~ nonresident driver's license 

seized under this section s"all must be sttbj~et--t~ 
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suspension sent by the department in-¼ike--maftfter,--and--t"e 

same---~emporary---dr¼~ing---~e~mit---s"all---be--i99~ed--to 

non~e~tden~~ to the licensing authority of the nonresident's 

home state -.i th a r_~.E_ort of the nonresident's refusal to 

submit to a test. 

{7} All such suspensions are subject to review as 

hereinafter provided." 

Section 3. Section 61-8-403, MCA, is amended to read: 

"61-8-403. Right of appeal to court. The department 

shall immediately notify any person whose license or 

privilege to drive has been suspended or revoked, as 

hereinbefore authorized, in writing and such person shall 

have the right to file a petition within 30 days thereafter 

for a hearing in the matter in the district court in the 

county wherein such person resides or in the district court 

in the county in which this arrest was made. Such court is 

hereby vested with jurisdiction and it shall be its duty to 

set the matter for hearing upon 10 days' written notice to 

the county attorney of the county wherein the appeal is 

filed and such county attorney shall represent the state, 

and thereupon the court shall take testimony and examine 

into the facts of the case, except that the issues shall be 

limited ta whether a peace officer had reasonable grounds to 

believe t!1e person had been drivi~g or was in actual 

physical control of a vehicle upon ways of this state open 
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to the public, while under the influence of alcohol, drugs, 

or a combination of the two, whether the person was placed 

under arrest, and whether such person refused to submit to 

the test or--t~sts. The court shall thereupon determine 

whether the petitioner is entitled to a license or is 

subject to suspension as heretofore provided." 

Section 4. Section 61-8-404, MCA, is amended to read: 

"61-8-404. Evidence adaissible conditions of 

admissibility. (l) Upon the trial of any criminal action or 

other proceeding arising out of acts alleged to have been 

committed by any person in violation of 61-8-401 

61-8-406: 

or 

(a) evidence of ~~e !!!I. measured amount or detected 

eresence of amettnt-or alcohol7-dr~gs7-er--e--eeffl8¼fta~¼en--er 

the--twe in the perseftie-8¼eed pecson at the time of the act 

alleged, as shown by a ehemiea¼ an analysis of his blood, 

breath, or urine, is admissible; .. , ... 
(b) a report of the facts and results of any ehem¼ea¼ 

test er--tes~s of a person's blood, breath, or urine 

administered under 61-8-402 is admissible in evidence if: 

(i) the breath ana¼ys¼s-r~pere test was prepared--eftd 

,:,eri~ied performed by t-~e .! person whe-perfe·rtfted-e~@'--~ee~ 

certified by the (orensic sciences division of the 

department to administer breath tests or the blood Jr urine 

test was a laboratory analysis and the analysis was done in 
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a laboratory operated by the department ef-jaatiee or by any 

other l~bor•tory or facility certified or exempt from 

certification under the rules of the department: and 

(ii} ~he--repcrt--was--pr«pared--*n--aeeerNnee-w¼~ft-afty 

spp¼*eaB¼e-r~¼e9-ef-~fte-departmene~-and 

tiiit if the test was on a blood sample, the person 

withdrawing the blood Mtt9e-fta•e-heeft ~ competent to do so 

under 61-8-405(1). 

(2) If the person under arrest refused to submit to the 

test er-ees~s as hereinabe•a provided in this section, proof 

of refusal sha¼¼-be is admissible in any criminal action or 

proceeding arising out of acts alleged to have been 

committed while the person was driving or in actual physical 

control of a vehicle upon the ways of this state open to the 

public, while under the influence of alcohol, drugs, or a 

combination of the two. 

(3) The provisions of this part do not limit the 

introduction of any other competent evidence bearing on the 

question of whether the person was under the influence of 

alcohol, drugs, or-~ _combination of the two. 11 

Section 5. Section 61-8-405, MCA, is amended to read: 

•&1-8-405. Administration of tests. ( 1) Only a 

physician or registered nurse or other qualified person 

Linder the supervision and direction of a physician or 

registered nurse acting at the request of a peace officer 
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may withdraw blood for the purpose of determining e%eoho±ie 

eo~tent any measured amount or detected presence of alcohol, 

dr~9s7--or--e--eemh±flstiofl--e£--the--two in the person. This 

limitation does not apply to the taking of breath or urine 

specimens. 

12) The person tested under arrest may, at his own 

expense, have a physician or registered nurse of his own 

choosing administer a test, in addition to any administered 

at the direction of a peace officer, for the purpose of 

determining the-amettnt-0£-a¼eoho¼-tn-his-b¼eoe ~ measured 

amount or detected presence of alcohol;--drn9s,--o~---e 

eomb½"atio~-0£-tfte-two in the person at the time allegedL as 

shown by ehemieai analysis of his blood, breath, or urine. 

The failure or inability to obtain an additional test by a 

person does not preclude the admissibility in evidence of 

the test o~-te~~~ taken at the direction of a peace officer. 

(3) Upon the request of the person tested, full 

information concerning the test or--teete taken at the 

direction of the peace officer must be made available to him 

or his attorney. 

(4) No physician or registered nurse or other qualified 

person under the supervision and direction of a physician or 

registered nurse shall incur any civil or criminal liability 

as a result of the proper administering of a blood test wh~n 

requested in writing by a peace officer to administer such a 
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test. 

(5) If th@~ test given under 61-8-402 or 61-8-806 is a 

ehem~cai test of urine, the person tested must be given such 

privacy in the taking of the urine specimen as will ~ftsttre 

ensure the acettracy integrity of the specimen and, at the 

same time, maintain the dignity of the individual involved. 

(6) The department or-;ttettee in cooperation with any 

appropriate agency shall adopt uniform rules for the giving 

of eroo~-arcoho¼ tests and may require certification of 

training to administer the tests as considered necessary." 

Section 6. Section 61-8-406, MCA, is a~e~ded to read: 

"61-8-406. Operation of vehicle by 

alcohol concentration of 0.10 or more. It 

a 

is 

person 

unlawful 

with 

and 

punishable as provided in 61-8-722 and 61-8-723 for any 

person to drive or be in actual physical control of a 

vehicle upon the ways of this state open to the public while 

the person's alcohol concentration ~n ~~e, as shown by 

analysis of the person's blood, breath, or urineL is 0.10 or 

more. Absolute liability as provided in 45-2-104 will be 

imposed for a violation of this section." 

Section 7. Section 61-8-714, MCA, is amended to read: 

w61-8-714. Penalty for driving under the influence of 

alcohol or drugs. {l) A person convicted of a violation of 

Gl-8-401 ~hall be punished by impriscn~ent in the county 

iail for nol less than 24 consecutive hours or more than 60 
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days and shal 1
_ be punished by a fine of not less than $100 

or more than $500. The jail sentence may not be suspended 

unless the judge finds that the imposition of the jail 

sentence will pose a risk to the defendant's physical or 

mental well-being. 

(2) On a second conviction, he shall be punished by a 

fine of not less than $300 or more than $500 and by 

imprisonment for not less than 7 days, at least 48 hours of 

which must be served consecutively, or more than 6 months. 

Three days of the jail sentence may not be suspended unless 

the judge finds that the imposition of the jail se~tence 

will pose a risk to the defendant's physical or mental 

well-being. 

(3) On the third or subsequent conviction, he shall be 

punished by imprisonment for a term of not less than 30 

days, at least 48 hours of which must be served 

consecutively, or more than 1 year, and by a fine of not 

less than $500 or more than $1,000. Notwithstanding any 

provision to the contrary providing for suspension of 

execution of a sentence imposed under this subsection, the 

imposition or execution of the first 10 days of the jail 

sentence imposed for a third or subsequent offense that 

occurred within 5 years of the first offenS-e may not be 

deferred or suspended. 

( 4) In addition to the punishment provided in this 
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section, regardless of disposition, the defendant shall 

complete 

treatment 

an alcohol information course at an alcohol 

program approved by the department of 

institutions, which may, in the sentencing court's 

discretion and upon recommendation of a certified chemical 

dependency counselor, include alcohol or drug treatment, or 

both. On conviction of a second or subsequent offense under 

this section, in addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

tceatment program approved by the department of 

institutions, which must include alcohol or drug treatment, 

or both. Each counselor providing education or treatment 

shall, at the commencement of the education or tceatment, 

notify the court that the defendant has been enrolled in a 

course or treatment program. If the defendant fails to 

attend the course or the treatment program, the counselor 

shall notify the court of the failure. As long as the 

alcohol information course and treatment program are 

approved as provided in this subs.ection, the defendant may 

attend the information course and treatment program of his 

choice. The treatment provided to the defendant at a 

treatment program must be at a level appropriate to his 

alcohol problem, as determined by the judge based upon the 

cecommendation from the certified chemical dependency 
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counselor. 

{5) For the purpose of determining the number of 

convictions under this section, "conviction'' means a final 

conviction, as defined in 45-2-101, in this state, 

conviction for a violation of a similar statute in another 

state, or a forfeiture of bail or collateral deposited to 

secure the defendant's appearance in court in this state or 

another state, which forfeiture has not been vacated. An 

offender is considered to have been previously convicted for 

the purposes of th~s-~~etie" sentencing if less than 5 years 

have elapsed between the commission of the present offense 

and a previous conviction. If there has been no additional 

conviction for an offense under this section for a period of 

5 years after a prior conviction hereunder, then all records 

and data relating to the prior conviction are confidential 

criminal justice information as defined in 44-5-103 and 

public access to the information may only be obtained by 

district court order upon good cause shown. 

(6) For the purpose of calculating subsequent 

convictions under this section, a conviction for a violation 

of 61-8-406 also constitutes a conviction for a violation of 

61-8-401." 

Section 8. Section 61-8-722, MCA, is amended to read: 

"61-8-722. Penalty for driving with excessive e±-eo~ 

alcohol concentration. (1) A person convicted of a violation 
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of 61-8-406 shall be punished by imprisonment for not more 

than 10 days and shall be punished by a fine of not less 

than $100 or more than $500. 

(2) On a second conviction of a violation of 61-8-406, 

he shall be punished by imprisonment for not less than 48 

consecutive hours or more than 30 days and by a fine of not 

less than $300 or more than $500. 

(3) On a third or subsequent conviction of a violation 

of 61-8-406, he shall be punished by imprisonment for not 

less than 48 consecutive hours or more than 6 months and by 

a fine of not less than S500 o~ more than $1,000. 

(4) The provisions of 61-5-205(2), 61-5-208(2), and 

61-ll-203(2)(d) relating to revocation and suspension of 

driver's licenses shall apply to any conviction under 

61-8-406. 

( 5) 

section, 

complete 

treatment 

In addition to the punishment 

regardless of disposition, the 

an alcohol information course 

program approved by the 

provided in this 

defendant shall 

at an alcohol 

department of 

institutivns, which may include alcohol or drug treatment, 

or both, if considered necessary by the counselor conducting 

the program. Each counselor providing such education or 

treatment shall, at the commencement of the education or 

treatment, notify the court tha~ the deEe~dant has been 

enrolled in a c0urse or treatment program. If the defendant 
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fails to attend the course or the treatment program, the 

counselor shall notify the court of the failure. 

(6) For the purpose of determining the number of 

convictions under this section, "conviction'' means a final 

conviction, as defined in 45-2-101, in this state or a 

similar statute in another state or a forfeiture of bail or 

collateral deposited to secure the defendant's appearance in 

court in this state or another state, which forfeiture has 

not been vacated. An offender is considered to have been 

previously convicted for the purposes of ~his--s~e~ieft 

sentencing if less than 5 years have elapsed between the 

commission of the present offense and a previous conviction. 

If there has been no additional conviction for an offense 

under this section for a period of 5 years after a prior 

conviction hereunder, then such prior offense shall be 

expunged from the defendant's record." 

Section 9. 

"61-8-BOS. 

Section 61-8-805, MCA, is amended to read: 

Suspension for operating a commercial 

vehicle with a-b¼ood alcohol concentration of 0.04 or more 

hearing. (1) A person whose b¼eee alcohol concentration 

is 0.04 or more while he drives or is in actual physical 

control of a commercial motor vehicle is subject to the 

suspension of his commercial vehicle operator's endorsement. 

If the department receives a s~orn report from a peace 

officer that the person was operating a commercial motor 
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vehicle while his blood alcohol concentration was 0.04 or 

more, the department shall suspend the driver's commercial 

vehicle operator's endorsement: 

(a) for 1 year, with no provision for a restricted 

probationary license or endorsement, upon receipt of the 

first report, except that if the offense occurred in a 

commercial motor vehicle transporting hazardous materials, 

the suspension must be for 3 years; and 

(b) for 10 years, with no provision for a restricted 

probationary license or endorsement, upon receipt of a 

second or subsequent report at any time as determined from 

the records of the department. 

(2) A peace officer who determines that a commercial 

motor vehicle operator's bieoft alcohol concentration is 0.04 

or more shall place the commercial motor vehicle operator 

out of service as mandated by federal regulations for 24 

hours. 

(3) The fact that any person charged with a violation 

of the provisions of subsection {l) is entitled to use 

alcohol under the laws of kontana is not a defense against 

any charge of violating the provisions of subsection (1). 

(4) The department shall immediately notify in writing 

any person whose commercial vehicle operator's endorsement 

is suspended under this section. The person ~ttsp~nd~d has 

the right to file a petition within 30 days after the notice 
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is given for a hearing in the matter in the district court 

in the county in which the finding of b¼eod alcohol 

concentration was made. The court has jurisdiction and shall 

set the matter for hearing upon 10 days' written notice to 

the county attorney of the county in which the appeal is 

filed. The county attorney shall represent the state. The 

court shall take testimony and examine the facts of the 

case, except that the issue is limited to whether the person 

was driving or had actual physical control of a commercial 

motor vehicle while his bleed alcohol concentration was 0.04 

or more. The court shall determine whether the petitioner is 

entitled to a commercial vehicle operator's endorsement or 

is subject to suspension as provided in this section. The 

provisions of 61-8-404 apply to any proceedings under this 

section.~ 

Section 10. Section 61-8-806, MCA, is amended to read: 

"61-8-806. eh~miea¼-~¼oed Blood, breath, or urine tests 

of commercial vehicle operators -- procedure -- suspension. 

(1) A person who operates a commercial motor vehicle upon 

the ways of this state open to the public is considered to 

have given consent, subject to the provisions of 61-8-401 

and 61-8-805, to a eh~miea¼ test of his blood, breath, or 

urine for the purpose of determining th~ a½eoho¼-eontent-ef 

"t~-~±eed any measured amount of alcohol in_his body if he 

is requested to submit to the test by a pedce officer having 
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reasonable grounds to believe the person to have been 

driving or in actual physical control of a commercial motor 

vehicle upon the ways of this state open to the public while 

his blood alcohol concentration was 0.04 or more. The peace 

officer may designate a blood, breath, or urine test to be 

administered. 

(2) A person who is unconscious or who is otherwise 

incapable of refusal is considered not to have withdrawn the 

consent provided in subsection (1). 

(3) If a commercial motor vehicle operator who is a 

resident of Montana refuses upon the request of a peace 

officer to submit to a ehem¼e8¼ test designated by the 

officer as provided in subsection (l}, the test may not be 

given. On behalf of the department, the officer shall 

immediately seize the person's driver's license showing the 

commercial vehicle operator's endorsement and forward the 

license to the department, along with a sworn report that he 

had reasonable grounds to believe the person had been 

driving or was in actual physical control of a commercial 

motor vehicle upon ways of this state open to the public 

while having a biood an alcohol concentration of 0.04 or 

more and that the person had refused to submit to the test 

upon the request of the officer. Upon receipt of the report, 

the department shall suspend the license for a period 

provided i11 subsection (5). 
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(4) Upon seizure of a resident's driver's license 

showing a commercial vehicle operator's endorsement, the 

peace officer shall issue, on behalf of the department, a 

temporary driving permit without the commercial vehicle 

operator's endorsement. The temporary driving permit is 

valid for 72 hours after issuance. 

(5} If a commercial motor vehicle operator refuses to 

submit to a ehem¼ea¼ test as provided in subsection (3), the 

department shall suspend his commercial vehicle operator's 

endorsement: 

(a) upon first refusal, for l year, with no provision 

for a restricted probationary license or endorsement, except 

that if the offense occurred in a commercial motor vehicle 

transporting hazardous materials, the suspension for a first 

refusal must be for 3 years; 

(b) upon a second or subsequent refusal ac any time as 

determined from the records of the department, for 10 years, 

with no provision for a restricted probationary license or 

endorsement~ 

(6) A nonresident commercial motor vehicle operator who 

refuses to submit to ~ eft~miea¼ test as provided in 

subsection (3) is subject to suspension by the department as 

provided in subsection (5) and may-~ee~~•e must be given a 

temporary driving permit as provided in subsection (4) ." 

Section 11. Section 61-11-101, MCA, is amended to read: 
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•61-11-101. Report of convictions and suspension or 

revocation of driver's licenses -- surrender of licenses. 

(l ➔ Whenever any person is convicted of any offense for 

which chapter 5 makes mandatory the suspension or revocation 

of the driver's license of the person by the department, the 

court in which such conviction is had shall require the 

surrender to it of all driver's licenses then held by the 

person so convicted. The court shall thereupon, within 5 

days, forward the license to the department and at the same 

time forward a record of such conviction to the department, 

providing that if such person does not possess a driver's 

license the court shall so indicate in its report to the 

department. 

(2) Every court having jurisdiction over offenses 

committed under any act of this state or municipal ordinance 

regulating the operation of motor vehicles on highways shall 

forward, within 5 days, to the department a record of the 

conviction or forfeiture of bail, not vacated, of any person 

in the court for a violation of any such laws, other than 

regulations governing standing or parking, and may recommend 

the suspension of the driver's license of the person so 

convicted, The court may also recommend that the department 

issue a restricted probationary license i"--%±ett-ot-the 

~~9pe"~ie"-~eqttired-in-6i-S-%88t%t on the condition that the 

individual comply with the ~uirement that he attend and 
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complete e-driver-impro•ement-sehoo¼-or an alcohol treetment 

progrsm--iE--one-is-a~eiie~le information course as provided 

in 61-8-714 and 61-8-722. The department shall issue a 

restricted probationary license unless the person otherwise 

is not entitled to a Montana driver's license. Upon issuance 

of a probationary license, the licensee is subject to the 

restrictions set forth thereon and may not operate a vehicle 

in violation of those restrictions. 

(3) Any court or other agency of this state, or a 

subdivision thereof, which has jurisdiction to take any 

action suspending, revoking, or otherwise limiting a license 

to drive shall report any such action and the adjudication 

upon which it is based to the department within 5 days on 

forms furnished by the department." 

Section 12. Section 23-2-523, MCA, is amended to read: 

"23-2-523. Prohibited operation and mooring 

enforcement. (1) No person may operate or knowingly permit 

any person to operate any motorboat or vessel or manipulate 

any water skis, surfboard, or similar device or other 

contrivance in a reckless or negligent manner so as to 

endanger the life, limb, or property of any person. 

(2) No person may operate any motorboat, including a 

sailboat propelled by a motor of any kind, or manipulate any 

water skis, surfboard, or similar device attached to a 

motorboat while under the influence of alcohol~ o~ drugsL or 
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a combination of the two. 

(3) It is unlawful for the owner of any motorboat or 

vessel or any person having such in charge or in control to 

authorize or knowingly permit the same to be operated by any 

person who by reason of physical or mental disability is 

incapable of operating such watercraft under the prevailing 

circumstances. 

(4) No person may operate or knowingly permit any 

person to operate any motorboat or vessel at a rate of speed 

greater than will permit such person, in the exercise of 

reasonable care, to bring the vessel to a stop within the 

assured clear distance ahead. However, nothing in this part 

is intended to prevent the operator of a vessel actually 

competing in a regatta which is sanctioned by an appropriate 

governmental unit from attempting to attain high speeds on a 

marked racing course. 

( 5) No person may make a reckless approach to, 

departure from, or passage by a dock, ramp, diving board, or 

float. 

(6) Skiers being pulled by motorboats must have on 

their person a life preserver, buoyant vest, or ski belt. 

(7) No person may moor a vessel to any of the buoys or 

beacons placed in any waters of this state by the authority 

of the United States, an agency of the United States, or the 

department. or 111 any manner hang on with a vessel to such 
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buoy or beacon, except in the act of maintenance work on 

such buoy 

destroy any 

or beacon, nor may any person deface, remove, or 

such buoy, beacon, or other authorized 

navigational marker maintained in the waters of this state. 

(8) If an officer whose duty it is to enforce the 

sections of this law observes a vessel being used without 

sufficient lifesaving or firefighting devices or in an 

overloaded or other unsafe condition and in his judgment 

such use creates an especially hazardous condition, he may 

direct the operator to take whatever immediate and 

reasonable steps would be necessa:y for the safety of those 

aboard the vessel, including directing the operator to 

return to mooring or launching site and to remain there 

until the situation creating the hazard is corrected or 

ended." 

Section 13. Section 23-2-535, MCA, is amended to read: 

"23-2-535. B¼oee----o¼ee"e¼ Alcohol concentration 

standards -- drug detection evidence admissible 

administration of tests. (l) The presttfflptto"s inferences 

contained in 61-8-40lt3till apply to any criminal action or 

proceeding arising out of acts alleged to have been 

committed in violation of 23-2-523(2). 

(2) Evidence of the any measured amount or detected 

presence of alcohol,-d~tt9~,-o~-a-eomh~"8~~e"-er-~fte-two in a 

~~8en~s--b¼ooe ~ a~ the time of the act alleged~~ 
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shown by analysis of the person's blood, breath, or urine, 

and any other competent evidence bearing on the question of 

whether the person was under the influence of alcoholL 

drugs, or a combination of the two at the time of the act 

alleged is admissible in any criminal action or proceeding 

arising out of acts alleged to have been committed in 

violation of 23-2-523(2). 

(3) If a person charged with violation of 23-2-523(2) 

refuses to submit to a ehemtea¼ test er-~es~9 of his blood, 

breath, or urine for the purpose of determining th" 

a:eoho¼ie--eentent--er--~~s--e¼eed any measured amount or 

detected presence of alcohol,-drags,-er-a-eomb¼not¼on-of-~fte 

two, none will be given, but proof of refusal is admissible 

in any criminal action or proceeding arising out ·of acts 

alleged to have been committed in violation of 23-2-523(2). 

{4) The provisions relating to administration of tests 

provided in 61-8-405 and the definition of b¼oo~ alcohol 

concentration provided in 61-8-407 apply to any testing done 

to determ~ne-the-&leed-a¼eoho¼--eoneentratio"--or a person 

charged with violation of 23-2-523(2). 

(5) As used in 23-2-523(2), the term "under the 

influence" shall have the meaning provided in 61-8-401(3)." 

Section 14. Section 45-5-205, M.CA, is amended to read: 

"45-5-205. Negligen-t vehicular assault -- penalty. ( 1) 

If a person operates a motor vehicle in a negligent manner 
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and he is driving while under the influence of alcoholL e~ 

drttge a dangerous drug, any other drug, or any combination 

of the three, as provided for in 61-8-401(1), and his 

conduct is the cause of bodily injury to another, he commits 

the offense of negligent vehicular assault. 

(2) A person convicted of the offense of negligent 

vehicular assault shall be fined an amount not to exceed 

$1,000 or imprisoned in the county jail for a term not to 

exceed l year, or both." 

Section 15. Section 67-1-211, MCA, is amended to read: 

"67-1-211. Biood elc:ono¾: Alcohol concentration 

standards -- evidence admissible administration of tests. 

(1) If a person acting or attempting to act as a crewmember 

of an aircraft has a-blood an alcohol concentration of 0.04% 

by weight or more as defined in 61-8-407, it may be inferred 

that the person is eo"e±tts¼vely-~~esttmed-te-ee under the 

influence of alcohol or--dr~gs and is in violation of 

67-1-204. 

(2) Evidence of ~he any measured amount or detected 

presence of alcohol7-drttgs,-o~-s-eemei"et~o"-e~-tfte-two in a 

per~eftis-b¼ood the person at the time of the act alleged 

under subsection (1) and any other competent evidence 

bearing on the question of whether the person was under the 

influence of alcohol, drugs, or a combination of the two at 

the time of the act alleged is admissible in any criminal 
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action or proceeding arising out of acts alleged to have 

been coRlJt\itted in violation of 67-1-204. 

(3) In any criminal action or proceeding arising out of 

acts alleged to have been committed in violation of 

67-1-204, the court or jury may consider federal regulations 

governing aeronautics. 

(4) A person who operates an aircraft over the lands 

and waters of this state is considered to have given consent 

to a ehem±ea¼ test er-tee~e of his blood, breath, or urine 

for the purpose of determining ~fte any measured amount or 

detected presence of alcoholI or drtt~-eo"~e~~-or-~~~-e¼eod 

drttg~7-er-a-eome¼"st~o"-of-~fte-twe in his body if arrested 

by a peace officer for operating, attempting to operate, or 

being in actual physical control of an aircraft while under 

the influence of alcoholL er drugs, or a combination of the 

two. The test or-ee~ee must be administered at the direction 

of a peace officer who has reasonable grounds to believe the 

person was operating, attempting to operate, or in actual 

physical control of an aircraft while under the influence of 

alcoholL or drugs, or a combination of the two. The 

arresting officer may designate which o"e of the aforesaid 

tests must be administered. A person who is unconscious or 

who is otherwise in a condition rendering him incapable of 

refusJl is considered not to have withdrawn the consent 

provided by this subsection. 

-26- HB 559 



HB 0559/02 

l (5) If a person charged with violation of 67-1-204 

2 refuses to submit to a eftem¼eai test e~-tes~s of his blood, 

3 breath, or urine for the purpose of determining the-a¼eeho¼ 
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ee"t~"~-e£ any measured amount or detected presence of 

alCohol,--drtt9s7--er-any-comb%nation-0£-the-two in his b¼ood 

body, none will be given, but proof of refusal is admissible 

in any criminal action or proceeding arising out of acts 

alleged to have been committed in violation of 67-1-204. 

(6) The provisions relating to administration of tests 

provided in 61-8-405 and the definition of alcohol 

concentration provided in 61-8-407 apply to any testing done 

to determine any measured amount or detected presence of 

alcohol7-~rtt9s7-er-a-eem8ifta~ieft-e!-the-~we in a person and 

the e¼oed alcohol concentration of a person charged with 

violation of 67-1-204." 

-End-
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HOUSE BILL NO. 559 

INTRODUCED BY FAGG, VANVALKENBURG, O'KEEFE 

BY REQUEST OF THE DEPARTMENT OF JUSTICE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO OPERATING MOTOR VEHICLES, 

BOATS, AND AIRCRAFT WHILE UNDER THE INFLUENCE OF ALCOHOL OR 

DRUGS; AND AMENDING SECTIONS 23-2-523, 23-2-535, 45-5-205, 

61-8-401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61-8-406, 

61-8-714, 61-8-722, 61-8-805, 61-8-806, 61-11-101, AND 

67-1-211, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 61-8-401, MCA, is amended to read: 

•61-8-401. Persons under the influence of alcohol or 

drugs~ (l) It is unlawful and punishable as provided in 

61-8-714 and 61-8-723 for any person who is under the 

influence of: 

{a} alcohol to drive or be in actual physical control 

of a vehicle upon the ways of this state open to the public: 

(b) a nereotie dangerous drug to drive or be in actual 

physical control of a vehicle within this state; 

(c) any other drug to drive or be in actual physical 

control of a vehicle within this state; or 

(d) alcohol and any dangerous or othe~ drug to drive or 

~-• , .. ,..,.,,. c-nc• 
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be in actual physical control of a vehicle within this 

state. 

(2) The fact that any person charged with a violation 

of subsection (1) is or has been entitled to use alcohol or 

such a drug under the laws of this state does not constitute 

a defense against any charge of violating subsection (1). 

(3} "Under the influence" means that as a result of 

taking into the body alcohol, drugs, or any combination 

thereof, a person's ability to safely operate a motor 

vehicle has been diminished. 

{4) Upon the trial of any civil or criminal action or 

proceeding arising out of acts alleged to have been 

committed by any person driving or in actual physical 

control of a vehicle while under the influence of alcohol, 

the concentration of alcohol in the perseni9-e½ee~ person at 

the time alleged, as shown by ehemtee¼ analysis of the 

person's blood, urine,~ breath, er-e~her-boai½y-9ttbs~anee, 

shall give rise to the following pr~9~m~eie~9 inferences: 

(a) If there was at that time an alcohol concentration 

of 0.05 or less, it shall~ be p~~~ttmed inferred that the 

person was not under the influence of alcohol. 

(b) If there was at that time an alcohol concentration 

in excess of 0.05 but less than 0.10, that fact shall not 

give r i.'.;e to any pr~~tt:fflption ~rg'erence that the person was 

O< wds not_ under the influence of alcohol but such fact may 
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be considered with other competent evidence in determining 

the guilt or irnocence of the person. 

(c) If there was at that time an alcohol concentration 

of 0,10 or more, it shsii ~ be pres~med inferred that the 

person was under the influence of alcohol. Stteh-presttmption 

The inference is rebuttable. 

(5} The provisions of subsection (4) do not limit the 

introduction of any other competent evidence bearing upon 

the issue of whether the person was under the influence of 

alcoholL drugs, or a combination of the two. 

(6) Each municipality in this state is given authority 

to enact 61-8-406, 61-8-408, 61-8-714, 61-8-722, and 

subsections (1) through (5) of this section, with the word 

"statew in 61-8-406 and subsection (1) of this section 

changed to read "municipality~, as an ordinance and is given 

jurisdiction of the enforcement of the ocdinance and of the 

imposition of the fines and penalties therein provided. 

(7) Absolute liability as provided in 45-2-104 will be 

imposed for a violation of this section. 11 

Section 2. Section 61-8-402, MCA, is amended to read: 

"61-8-402. eh@M¼e8l---b¼oed ~, breath, or urine 

tests. (1) Any person who operates or is in actual physical 

control of a vehicle upon ways of this state open to the 

public shall be deemed to have given consent, subject to the 

provisions of 61-8-401. to a ehPMieel test er-~e~~~ of his 
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blood, breath, or urine for the purpose of determining ~he 

aleoholie-eeneent--ef--his--bloo~ any measured amount or 

detected presence of alcohol7-~rtt997-e~-e-eomb±nat¼en-eE-~he 

two in his body if arrested by a peace officer for driving 

or for being in actual physical control of a vehicle while 

under the influence of alcohol, drugs, or a combination of 

the two. The test or-tests shall be administered at the 

direction of a peace officer having reasonable grounds to 

believe the person to have been driving or in actual 

physical control of a vehicle upon ways of this state open 

to the publicL while under the influence of alcohol, drugs, 

or a combination of the two. The arresting officer may 

designate which one-oE-~he-aferesai~ test or tests shall be 

administered. A-person-may-ne~-be-given-moTe-then-twe-~ests 

ttn¼ese-~he-persen-eheeses-~e-ftave--a--tes~--as--previded--in 

6i-8-485tit. 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering him incapable of refusal shall be 

deemed not to have withdrawn the consent provided by 

subsection (1) of this section. 

(3) If a reBiden~ driver under arrest refuses upon the 

request of a peace officer to submit to a ehemieal test !!!. 

tests designated by the arresting officer as provided in 

subsection (l) e£-~his-seetion, none shall be yiven, but the 

officer shall, on behalf of the department, immediately 
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seize his driver's license. The peace officer shall forward 

the license to the department, along with a sworn report 

that he had reasonable grounds to believe the arrested 

person had been driving or was in actual physical control of 

a vehicle upon ways of this state open to the public, while 

under the influence of alcohol, drugs, or a combination of 

the two, and that the person had refused to submit to the 

test e~--~ese9 upon the request of the peace officer. Upon 

receipt of the report, the department shall suspend the 

license for the period provided in subsection (5). 

(4) Upon seizure of a resident driver's license, the 

peace officer shall issue, on behalf of the department, a 

temporary driving permit. which is valid for 72 hours after 

the time of issuance. 

(5) The following suspension and revocation periods are 

applicable upon refusal to submit to a ehemiear test o~ 

tests: 

(a) upon a first refusal, a suspension of 90 days with 

no provision for a restricted probationary license; 

(b} upon a second or subsequent refusal within 5 years 

of a previous refusal, as determined from the records of the 

department, a revocation of l year with no provision for a 

restricted probationary license. 

(6) b±~e-~e£tt~ai-ey-a ~ nonresident driver's license 

seized under this section ~halt must be ~~e;~et--to 
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suspension sent by the department in-l¼ke--menner,--ana--the 

same---tefflpe~ary---d~i•ing---permit---sha¼½---ee--tsstteft--te 

nenres±dents to th~ licensing authority of the nonresident's 

home state with a~rt of the nonresident's refusal to 

submit to a test. 

(7) All such suspensions are subject to review as 

hereinafter provided. 11 

Section 3. Section 61-8-403, MCA, is amended to read: 

•61-8-403. Right of appeal to court. The department 

shall immediately notify any person whose license or 

privilege to drive has been suspended or revoked, as 

hereinbefore authorized, in writing and such person shall 

have the right to file a petition within 30 days thereafter 

for a hearing in the matter in the district court in the 

county wherein such person resides or in the district court 

in the county in which this arrest was made. Such court is 

hereby vested with jurisdiction and it shall be its duty to 

set the matter fo~ hearing upon 10 days' written notice to 

the county attorney of the county wherein the appeal is 

filed and such county attorney shall represent the state, 

and thereupon the court shall take testimony and examine 

into the facts of the case, except that the issues shall be 

limited to whether a peace officer had reasonable grounds to 

believ@ ~he person had been driving or was in actual 

physicdl control of a vehicle upor. ways of this state open 

-6- HB 559 
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to the public, while under the influence of alcohol, drugs, 

or a combinatic~ of the two, whether the person was placed 

under arrest, and whether such person refused to submit to 

the test er--~es~~. The court shall thereupon determine 

whether the petitioner is entitled to a license or is 

subject to suspension as heretofore provided." 

Section 4. Section 61-8-404, MCA, is amended to read: 

•,1-8-404. Evidence adllll.issible conditions of 

admissibility. (1) Upon the trial of any criminal action or 

other proceeding arising out of acts alleged to have been 

committed by any person in violation of 61-8-401 or 

61-8-406: 

ta) evidence of ehe any measured amount or detected 

presence of amettnt-ef alcohol,-d~ttgs,-er--a--eomfttnatien--of 

the--twe in the persenis-h¼eeel person at the time of the act 

alleged, as shown by a ehem~ea¼ an analysis of his blood, 

breath, or urine, is admissible; and 

(b) a report of the facts and results of any eheMieai 

test er--te~ts of a person's blood, breath, or urine 

administered under 61-8-402 is admissible in evidence if: 

(i) the breath ena½ysi~-repert test was p~epared--8nd 

¥er~f¼ee performed by the~ person who-per~erffled-the-test 

certified by the forensic sciences division of the 

department to administer breath tests or the blood or urine 

test was a laboratory analysis and the analysis was done in 
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a laboratory operated by the department ef-jttstiee or by any 

other laboratory or facility certified or exempt from 

certification under the rules of the department: and 

(ii) the--reperC--was--prepsre~--in--8eeerdanee-with-any 

app¼*eab¼e-Ptt¼e9-ef-the-departfflent;-and 

t¼ttt if the test was on a blood sample, the person 

withdrawing the blood mas~-ha•e-beeft was coai,etent to do so 

unde< 61-8-405(1). 

(2) lf the person under arrest refused to submit to the 

test ep-~ests as hereinabeve provided in this section, proof 

of refusal sha¼¼-be is admissible in any criminal action or 

proceeding arising out of acts alleged to have been 

coaa.itted while the ~rson was driving or in actual physical 

control of a vehicle upon the ways of this state open to the 

public, while under the influence of alcohol, drugs, or a 

combination of the two. 

13) The provisions of this part do not limit the 

introduction of any other competent evidence bearing on the 

question of whether the person was under the influence of 

alcohol, drugs, or a combination of the two." 

Section 5. Section 61-8-405, MCA, is amended to read: 

•61-8-405. Adainistration of tests. Ill Only a 

physician or registered nurse or other qualified person 

under the supervision and direction of a physician or 

registered nurse acting at the request of a peace officer 
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may withdraw blood for the purpose of determining a¼eeho¼ie 

eontene any measured amount or detected presence of alcohol, 

drugs,--or--a--eo■bina~ion--eE--~"e--~wo in the person. This 

limitation does not apply to the taking of breath or urine 

specimens. 

{2) The person tesee~ under arrest may. at his own 

expense, have a physician or registered nu~se of his own 

choosing administer a test, in addition to any administered 

at the direction of a peace officer, for the purpose of 

determining ~he-ame~n~-oi-a½eoho½-±n-his-b¼ood ~ measured 

amount or detected presence of alcohol,--~rttgs,--or---a 

eemb¼nat±on-of-the-twe in the person at the time alleged~ as 

shown by efleM¼ea¼ analysis of his blood, breath, or urine. 

The failure or inability to obtain an additional test by a 

person does not preclude the admissibility in evidence of 

the test er-tes~s taken at the direction of a peace officer. 

(3) Upon the request of the person tested, full 

information concerning the test er--test9 taken at the 

direction of the peace officer must be made available to him 

or his attorney. 

(4) No physician or registered nurse or other qualified 

person under the supervision and direction of a physician or 

registered nurse shall incur any civil or criminal liability 

as a result.of the proper administering of a blood test when 

requested in writing by a peace officer to administer such a 
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test. 

(5) If the~ test given under 61-8-402 or 61-8-806 is a 

ehemien¼ test of urine, the person tested must be given such 

privacy in the taking of the urine specimen as will insure 

ensure the neettrney integrity of the specimen and, at the 

same time, maintain the dignity of the individual involved. 

(6) The department of-jas~ie@ in cooperation with any 

appropriate agency shall adopt uniform rules for the giving 

of e¼eod-a½eehe¼ tests and may require certification of 

training to administer the tests as considered necessary." 

Section 6. Section 61-8-406, MCA, is amended to read: 

"61-8-406. Ope<ation of vehicle by a person with 

alcohol concentration of 0.10 or more. It is unlawful and 

punishable as provided in 61-8-722 and 61-8-723 for any 

person to drive or be in actual physical control of a 

vehicle upon the ways of this state open to the public while 

the person's alcohol concentration i" "is, as shown by 

analysis of the person's blood, breath, or urineL is 0.10 or 

more. Absolute liability as provided in 45-2-104 will be 

imposed for a violation of this section." 

Section 7. Section 61-8-714, MCA, is amended to read: 

•61-8-714. Penalty for driving under the influence of 

alcohol or drugs~ (l} A person convicted of a violation of 

61-8-401 shall he punished by imprisonment in the county 

jail for not less than 24 consecutive hours or more than 60 
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days and shall be punished by a fine of not less than $100 

or more than $5t0. The jail sentence may not be suspended 

unless the judge finds that the imposition of the jail 

sentence will pose a risk ta the defendant's physical or 

mental well-being. 

(2) on a second conviction, he shall be punished by a 

fine of not less than $300 or more than $500 and by 

imprisonment for not less than 7 days, at least 48 hours of 

which must be served consecutively, or more than 6 months. 

Three days of the jail sentence may not be suspended unless 

the judge finds that the imposition of the jail sentence 

will pose a risk to the defendant's physical or mental 

well-being. 

(3) On the third or subsequent conviction, he shall be 

punished by imprisonment for a term of not less than 30 

days, at least 48 hours of which must be served 

consecutively, or mare than l year, and by a fine of not 

less than $500 or more than $1,000. Notwithstanding any 

provision to the contrary providing for suspension of 

execution of a sentence imposed under this subsection, the 

imposition or execution of the first 10 days of the jai 1 

sentence imposed for a third or subsequent offense that 

occurred within 5 years of the first offense may not be 

defer red or suspended. 

( 4) In addition to the punishment provided in this 
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section, regardless of disposition, the defendant shall 

complete 

treatment 

an alcohol information course at an alcohol 

program approved by the department of 

institutions, which may, in the sentencing court's 

discretion and upon recommendation of a certified chemical 

dependency counselor, include alcohol o~ drug treatment, or 

both. On conviction of a second or subsequent offense under 

this section, in addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

coaplete an alcohol information course at an alcohol 

treatment program approved by the department of 

institutions, which must include alcohol or drug treatment, 

or both. Each counselor providing education or treatment 

shall, at the commencement of the education or treatment, 

notify the court that the defendant has been enrolled in a 

course or treatment program. If the defendant fails to 

attend the course or the treatment program, the counselor 

shall notify the court of the failure. As long as the 

alcohol information course and treatment program are 

approved as provided in this subsection, the defendant may 

attend the information course and treatment program of his 

choice. The treatment provided to the defendant at a 

treatment program must be at a level appropriate to his 

alcohol problem, as determined by the judge based upon the 

recommendation from the certified chemica.l dependency 
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counselor. 

(5) For the purpose of determining the number of 

convictions 

conviction, 

under this section, ''conviction" means a final 

as defined in 45-2-101, in this state, 

conviction for a violation of a similar statute in another 

state, or a forfeiture of bail or collateral deposited to 

secure the defendant's appearance in court in this state or 

another state, which forfeiture has not been vacated. An 

offender is considered to have been previously convicted for 

the purposes of this-s~etieft sentencing if less than 5 years 

have elapsed between the commission of the present offense 

and a previous conviction. If there has been no additional 

conviction for an offense under this section for a period of 

5 years after a prior conviction hereunder, then all records 

and data relating to the prior conviction are confidential 

criminal justice information as defined in 44-5-103 and 

public access to the information may only be obtained by 

district court order upon good cause shown. 

(6) For the, purpose of calculating subsequent 

convictions under this section, a conviction for a violation 

of 61-8-406 also constitutes a conviction ford violation of 

61-8-401." 

Section 8. section 61-8-722, MCA, is amended to read: 

"61-8-722. Penalty for driving with excessive ~±e~d 

alcohol concentration. (1) A person convicted ol a violation 
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of 61-8-406 shall be punished by imprisonment for not more 

than 10 days and shall be punished by a fine of not less 

than $100 or more than $500. 

(2) On a second conviction of a violation of 61-8-406. 

he shall be punished by imprisonment for not less than 48 

consecutive hours or more than JO days and by a fine of not 

less than $300 or more than $500. 

(3) On a third or subsequent conviction of a violation 

of 61-8-406, he shall be punished by imprisonment for not 

less than 48 consecutive hours or more than 6 months and by 

a fine of not less than $500 or more than $1,000. 

(4) The provisions of 61-5-205(2), 61-5-208(2), and 

61-ll-203(2}(d) relating to revocation and suspension of 

driver•s licenses shall apply to any conviction under 

61-8-406, 

( 5) 

section, 

complete 

treatment 

In addition 

regardless of 

an alcohol 

to the punishment 

disposition, the 

information course 

program approved by the 

provided in this 

defendant shall 

at an alcohol 

department of 

institutions, which may include alcohol or drug treatment, 

or both, if considered necessary by the counselor conducting 

the program. Each counselor providing such education or 

treatment shall, at the commencement of the education or 

r r(~Jtment, n0t_ify the cou~t that the defendant has been 

,·111·olled in a course or tre~tment program. If the defendant 
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fails to attend the course or the treatment program, the 

counselor shall notify the court of the failure. 

(6) For the purpose of determining the number of 

convictions under this section, ''conviction" means a final 

conviction, as defined in 45-2-101, in this state or a 

similar statute in another state or a forfeiture of bail or 

collateral deposited to secure the defendant's appearance in 

court in this state or another state, which forfeiture has 

not been vacated. An offender is considered to have been 

previously convicted for the purposes of this--seet*eft 

sentencing if less than 5 years have elapsed between the 

commission of the present offense and a previous conviction. 

If there has been no additional conviction for an offense 

under this section for a period of 5 years after 

conviction hereunder, then such prior offense 

expunged from the defendant's record." 

a prior 

shall be 

Section 9. Section 61-8-805, MCA, is amended to read: 

•61-8-805. Suspension for operating a commercial 

vehicle with a-b¼eed alcohol concentration of 0.04 or 1110re 

hearing. (l) A person whose h¼eed alcohol concentration 

is 0.04 or more while he drives or is in actual physical 

control of a commercial motor vehicle is subject to the 

suspension of his commercial vehicle operator's endorsement. 

If the department receives a sworn report from a peace 

officer that the person was operating a commercial motor 
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vehicle while his ~¼nod alcohol concentration was 0.04 or 

more, the department shall suspend the driver's commercial 

vehicle operator's endorsement: 

(a) for 1 year, with no prouision for a restricted 

probationary license or endorsement, upon receipt of the 

first report, except that if the offense occurred in a 

c~rcial motor vehicle transporting hazardous materials, 

the suspension must be for 3 years: and 

(b) for 10 years; with no provision for a restricted 

probationary license or endorsement, upon receipt of a 

second or subsequent report at any time as determined from 

the records of the department. 

(2) A peace officer who determines that a commercial 

motor vehicle operator's b¼&ed alcohol concentration is 0.04 

or more shall place the commercial motor vehicle operator 

out of service as mandated by federal regulations for 24 

hours. 

(3) The fact that any person charged with a violation 

of the provisions of subsection (1) is entitled to use 

alcohol under the laws of Montana is not a defense against 

any chaige of violating the provisions of subsection (1). 

(4) The department shall immediately notify in writing 

any person whose commercial vehicle operator's endorsement 

is suspended under this section. The person 5tt5p@~d@d has 

the right to file Q petition within JO days after the notice 
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is given for a hearing in the matter in the district court 

in the county in which the finding of h¼ee~ alcohol 

concentration was made. The court has jurisdiction and shall 

set the matter for hearing upon 10 days' written notice to 

the county attorney of the county in which the appeal is 

filed. The county attorney shall represent the state. The 

court shall take testimony and examine the facts of the 

case~ except that the issue is limited to whether the person 

was driving or had actual physical control of a commercial 

motor vehicle while his b¼eod alcohol concentration was 0.04 

or more. The court shall determine whether the petitioner is 

entitled to a commercial vehicle operator's endorsement or 

is subject to suspension as provided in this sE!C-tion. The 

provisions of 61-8-404 apply to any proceedings under this 

section." 

Section 10. Section 61-8-806, MCA, is amended to read: 

"61-8-806. ehem±ea¼-b¼ood Blood, breath, or urine tests 

of commercial vehicle operators -- procedure -- suspension. 

(1) A person who operates a commercial motor vehicle upon 

the ways of this state open to the public is considered to 

have given consent, subject to the provisions of 61-8-401 

and 61-8-805, to a ehemiea¼ test of his blood, breath, or 

urine for the purpose of determining the ft¼eehoT-eon~@"~-ef 

h~~-b¼eee any measured amount o~-~~£~hol in his body if he 

is requested to submit to the test by a peace officer having 
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reasonable grounds to believe the person to have been 

driving or in actual physical control of a commercial motor 

vehicle upon the ways of this state open to the public while 

his hiee~ alcohol concentration was 0.04 or more. The peace 

officer may designate a blood, breath, or urine test to be 

administered. 

(2) A person who is unconscious or who is otherwise 

incapable of refusal is considered not to have withdrawn the 

consent provided in subsection (1). 

(3) If a commercial motor vehicle operator who is a 

resident of Montana refuses upon the request of a peace 

officer to submit to a eheffliea¼ test designated by the 

officer as provided in subsection (1), the test may not be 

given. On behalf of the department, the officer shall 

immediately seize the person's driver's license showing the 

commercial vehicle operator's endorsement and forward the 

license to the department, along with a sworn report that he 

had reasonable grounds to believe the person had been 

driving or was in actual physical control of a commercial 

motor vehicle upon ways of this state open to the public 

while having n b¼ood an alcohol concentration of 0.04 or 

more and that the person had refused to submit to the test 

upon the request of the officer. Upon receipt of the report, 

the department shall suspend the license .Eor a period 

provided in subsf>l'fion (5), 
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(4) Upon seizure of a resident 1 s driver's license 

showing a c01 ·mercial vehicle operator's endorsement, the 

peace officer shall issue, on behalf of the department, a 

temporary driving permit without the commercial vehicle 

operator's endorsement. The temporary driving permit is 

valid for 72 hours after issuance. 

(5) If a commercial motor vehicle operator refuses to 

submit to a eh@M~ea¼ test as provided in subsection tJ}, the 

department shall suspend his commercial vehicle operator's 

endorsement: 

(a) upon first refusal, for l year, with no provision 

for a restricted probationary license or endor9ement, except 

that if the offense occurred in a commercial motor vehicle 

transporting hazardous materials, the suspension for a first 

refusal must be for 3 years; 

(bJ upon a second or subsequent refusal at any time as 

determined from the records of the department, for 10 years, 

with no provision for a restricted probationary license or 

endorsement. 

(6) A nonresident commercial motor vehicle operator who 

refuses to submit to a ehem±ee¼ test as provided in 

subsection (3) is subject to suspension by the department as 

provided in subsection (5) and may-reeeiv~ must be given a 

temporary driving permit as provided in subsection (4)." 

Section 11. Section 61-11-101, MCA, is amended to read: 
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•61~11-101. Report of convictions and suspension or 

revocation of driver's licenses -- surrender of licensee. 

fl) Whenever any person is convicted of any offense for 

which chapter S makes mandatory the suspension or revocation 

of the driver's license of the person by the department, the 

court in which such conviction is had shall require the 

surrender to it of all driver's licenses then held by the 

person so convicted. The court shall thereupon, within 5 

days, forward the license to the department and at the same 

time forward a record of such conviction to the department, 

providing that if such person does not possess a driver's 

license the court shall so indicate in its report to the 

department. 

{2) Every court having jurisdiction over offenses 

Col'llfllitted under any act of this state or municipal ordinance 

regulating the operation of motor vehicles on highways shall 

forward, within 5 days, to the department a cecord of the 

conviction or forfeiture of bail, not vacated, of any person 

in the court for a violation of any such laws, other than 

regulations governing standing or parking, and may recommend 

the suspension of the driver's license of the person so 

convicted. The court may also recommend that the department 

issue a restricted probationary license in--liett-ef-~ft~ 

~09pefts¼eft-r~~tt~red-in-6i-5-i89tit on the condition that the 

individual co_mply with the requirement that he attend and 
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complete s-dr±•er-impre•emeft~-sehee¼-er an alcohol treatment 

pre~ram--ir--one-is-a•a¼¼able information course as provided 

in 61-8-714 and 61-8-722. The department shall issue a 

restricted probationary license unless the person otherwise 

is not entitled to a Montana driver 1 s license. Upon issuance 

of a probationary license, the licensee is subject to the 

restrictions set forth thereon and may not operate a vehicle 

in violation of those restrictions. 

(3) Any court or other agency of this state, or a 

subdivision thereof, which has jurisdiction to take any 

action suspending, revoking, or otherwise limiting a license 

to drive shall report any such action and the adjudication 

upon which it ls based to the department within 5 days on 

forms furnished by the department." 

Section 12. Section 23-2-523, MCA, is amended to read: 

•2J-2-523. Prohibited operation 

enforcement. {l) No person may operate or 

and aooring 

knowingly permit 

any person to operate any motorboat or vessel or manipulate 

any water skis, surfboard, or similar device or other 

contrivance in a reckless or negligent manner so as to 

endanger the life, limb, or property of any person. 

(2) No person may operate any motorboat, including a 

sailboat propelled by a motor of any kind, or manipulate any 

water skis, SlJrfboard, or similar device attached to a 

motorboat ~hile under the influence of alcohol~ o~ drugs~ S!.!. 
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a combination of the two. 

(3) It is unlawful for the owner of any motorboat or 

vessel or any person having such in charge or in control to 

authorize or knowingly permit the same to be operated by any 

person who by reason of physical or mental disability is 

incapable of operating such watercraft under the prevailing 

circumstances. 

(4) No person may operate or knowingly permit any 

person to operate any motorboat or vessel at a rate of speed 

greater than will permit such person, in the exercise of 

reasonable care, to bring the vessel to a stop within the 

assured clear distance ahead. However, nothing in this part 

is intended to prevent the operator of a vessel actually 

competing in a regatta which is sanctioned by an appropriate 

governmental unit from attempting to attain high speeds on a 

marked racing course. 

I 5) No person may make a reckless approach to, 

departure from, or passage by a dock, ramp, diving board, or 

float. 

(6) Skiers being pulled by motorboats must have on 

their person a life preserver, buoyant vest, or ski belt. 

(7) No person may moor a vessel to any of the buoys or 

beacons placed in any waters of this state by the authority 

of the Untted States, an agency of the United States, or the 

department or 1n any manner hang on with a vessel to such 
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buoy or beacon, except in the act of maintenance work on 

such buoy or leacon, nor may any person deface, remove, or 

destroy any such buoy, beacon, or other authorized 

navigational marker maintained in the waters of this state. 

(8) If an officer whose duty it is to enforce the 

sections of this law observes a vessel being used ~ithout 

sufficient lifesaving or firefighting devices or in an 

overloaded or other unsafe condition and in his judgment 

such use creates an especially hazardous condition, he may 

direct the operator to take whatever immediate and 

reasonable steps would be necessary for the safety of those 

aboard the vessel, including directing the OJ>€rator to 

return to mooring or launching site and to remain there 

until the situation creating the hazard is corrected or 

ended4• 

Section 13. 

"23-2-535. 

standards 

Section 23-2-535, MCA, is amended to read: 

Blood----aieohol 

drug detection 

Alcohol concentration 

evidence admissible 

administration of tests. (1) The presttntptie~s inferences 

contained in 61-8-40lt3t1.!l apply to any criminal action or 

proceeding arising out of acts alleged to have been 

committed in violation of 23-2-523(2}. 

(2) Evidence of the any measured amount or detected 

presence of alcohol,-~~tt9s,-or-s-eeft'lb¼~atien-e~-th~-ewe in a 

person~s--b¼oe.ft person at the time of the act alleged, as 
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shown by analysis of the person's blood, breath, or urine, 

and any other competent evidence bearing on the question of 

whether the person was under the influence of alcohol~ 

drugs, or a combination of the two at the time of the act 

alleged is admissible in any criminal action or proceeding 

arising out of acts alleged to have been committed in 

violation of 23-2-523(2). 

(31 If a person charged with violation of 23-2-523(2) 

refuses to submit to a eftem¼ea¼ test er-tests of his blood, 

breath, or urine for the purpose of determining the 

a¼eefte¼¼c--con~ent--ef--h±s--bteed any measured amount or 

detected presence of alcohol7-drttgs,-or-a-eembi~a~¼eft-0£-~he 

~, none will be given, but proof of refusal is admissible 

in any criminal action or proceeding arising out of acts 

alleged to have been committed in violation of 23-2-523(2). 

(4) The provisions relating to administration of tests 

provided in 61-8-405 and the definition of b¼eed alcohol 

concentration provided in 61-8-407 apply to any testing done 

to de~erfflifte-the-bleed-s¼eeher--coneentratieft--ef a person 

charged with violation of 23-2-523(2). 

( 5 > As used in 23-2-523 ( 2), the term "under the 

influence" shall have the meaning provided in 61-8-401{3)~" 

Section 14. Section 45-5-205, MCA, is amended to read: 

•4s-s-2os. Negligent vehicular assault -- penalty. (lJ 

rf a person operates a motor vehicle in a negligent manner 
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and he is driving while under the influence of alcoholL er 

drngs a dangerous drug, any other drug, or any combination 

of the three, as provided for in 61-8-401(1), and his 

conduct is the cause of bodily injury to another, he commits 

the offense of negligent vehicular assault. 

(2) A person convicted of the offense of negligent 

vehicular assault shall be fined an amount not to exceed 

$1,000 or imprisoned in the county jail for a term not to 

exceed 1 year, or both." 

Section 15. Section 67-1-211, MCA, is amended to read: 

"67-1-211. Bleed a¼eehe¼ 

standards -- evidence admissible 

Alcohol concentration 

administration of tests. 

(1) If a person acting or attempting to act as a crewmember 

of an aircraft has a-hieed an alcohol concentration of 0.041 

by weight or more as defined in 61-8-407, it may be inferred 

that the person is eefte½tt~iv@¼y-pres~med-to-be under the 

influence of alcohol or--drtt9s and is in violation of 

67-1-204. 

(2) Evidence of ~he any measured amount or detected 

presence of alcohol7-dra9s;-er-a-eembina~ion-eE-th@-two in 8 

per~on~9-b¼ood the person at the time of the act alleged 

under subsection (l) and any other competent evidence 

bearing on the question of whether the person was under the 

influence of alcohol, drugs, or a combination of the two at 

the time of the act alleged is admissible in any criminal 
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action or proceeding arising out of acts alleged to have 

been committed in violation of 67-1-204. 

(3} In any criminal action or proceeding arising out of 

acts alleged to have been committed in violation of 

67-1-204, the court or jury may consider federal regulations 

governing aeronautics. 

(4) A person who operates an aircraft over the lands 

and waters of this state is considered to have given consent 

to a ehemiea¼ test OT-te9t9 of his blood, breath, or urine 

for the purpose of determining ~he any measured amount or 

detected presence of alcohol~ er dr~9-eon~ent-of-ft¼s-bleod 

d~tt9s7-er-a-eombination-0£-the-twe in his body if arrested 

by a peace officer for operating, attempting to operate, or 

being in actual physical control of an aircraft while under 

the influence of alcoholL er drugs, or a combination of the 

two. The test er-tes~s must be administered at the direction 

of a peace officer who has reasonable grounds to believe the 

person was operating, attempting ta operate, or in actual 

physical control of an aircraft while under the influence of 

alcoholL or drugs, or a combination of the two. The 

arresting officer may designate which one of the aforesaid 

tests must be administered. A person who is unconscious or 

who is otherwise in a condition rendering hirn incapable of 

refusal is considered not to have withdrawn the consent 

provided by this ~ubsection. 
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l (5) If a person charged with violation of 67-1-204 

2 refuses to subnit to a ehem~ea¼ test o~-~ests of his blood, 

3 breath, or urine for the purpose of determining the-a¼eohol 

4 eont@nt-of any measured amount or detected presence of 

5 alcoholT--drttg~7--er-any-eoMetna~~on-of-t~~-~wo in his blood 

6 body, none will be given, but proof of refusal is admissible 

7 in any criminal action or proceeding arising out of acts 

8 alleged to have been committed in violation of 67-1-204. 

9 (6) The provisions relating to administration of tests 

10 provided in 61-8-405 and the definition of alcohol 

11 concentration provided in 61-8-407 apply to any testing done 

12 to determine any measured amount or detected presence of 

13 alcohol7-eru99,-er-a-eo■bina~ion-0£-the-two in a person and 

14 the b½eed alcohol concentration of a person charged with 

15 violation of 67-1-204." 

-End-
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HR. PRESIDENT, 

SEHATE STAHDIHG COMMITTEE REPORT 

Page 1 of 2 
April 4, 1991 

We, your committee on Judiciary having had under consideration 
House Bill No. 559 (third reading copy -- blue), respectfully 
report that House Bill No. 559 be amended and as so amended be 
concurred in1 

l. Page 3, line 2 5. 
Page 4, lines 7 and 23. 
Page 5, lines 8 and 17. 
Page 7, lines 4 and 19. 
Page 8, line 10. 
Page 9, lines 16 and 18. 
Page 24, line 9. 
Page 26, lines 9 and 16. 
Page 27, line 2. 

Following1 -~-
Insert, "or tests• 

2. Page 4, line 4. 
Page 7, line l 5. 
Page 9' lines 3 and 12. 
Page 23, line 24. 
Page 24, line 13. 
Page 25, line 20. 
Page 26, line 12. 
Page 27, lines 5 and 13. 

Following, ._,,.. 
Inserts , drugs, or a combination of 

3. Page 4, line 12. 
Following, 

the two" 

Insert1 "A drug test may be performed under this section only if 
the arresting officer has reasonable grounds to believe the 
person to have been driving or in actual physical control of 
a vehicle upon ways of the state open to the public, while 
under the influence of drugs or a combination of alcohol and 
drugs or if a test for the presence of alcohol results in 
the arresting officer possessing reasonable grounds to 
believe the person to have been driving or in actual 
physical control of a vehicle upon ways of this state open 
to the public, while under the influence of drugs or a 
combination of alcohol or drugs." 

711646SC.Sji 

Page 2 of 2 
April 4, 1991 

4. Page 4, line 16. 
Following, . 
Insert: ffA person may not be required to provide more than two 

bodily substance samples under this section." 

5. Page 7, line 1 7. 
Following: "admissible" 
Strikei ";" 
Fol lowing 1 "1'1"'n"d-" 
Insert= A positive test result may not, in itself, prove that 

the person was under the influence of that drug at the time 
he was in control of a motor vehicle. A person may not be 
convicted of a violation of 61-8-401 based upon the presence 
of a drug or drugs in his person unless some other competent 
evidence exists that tends to establish that the person was 
under the influence of a drug or drugs while driving or in 
actual physical control of a motor vehicle within this 
state.· 

6. Page 9, line 6. 
Strike: "under arrest" 
Insert: ~cited for a violation 

~ ½ 7"-7;' 
coord. 

56 <./-L( 
Sec. of Senate 

0 .' (.:;-

Signed~J_.l!,1 •~-~~-I! __ ,. ••-• ___ _ 

SENATE 
~SSffl 
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HOUSE BILL NO. 559 

INTRODUCED BY FAGG, VANVALKENBURG, O'KEEFE 

BY REQUEST OF THE DEPARTMENT OF JUSTICE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO OPERATING MOTOR VEHICLES, 

BOATS, AND AIRCRAFT WHILE UNDER THE INFLUENCE OF ALCOHOL OR 

DRUGS; AND AMENDING SECTIONS 23-2-523, 23-2-535, 45-5-205, 

61-8-401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61-8-406, 

61-8-714, 61-8-722, 61-8-805, 61-8-806, 61-11-101, 

67-1-211, MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

AND 

Section 1. Section 61-8-401, MCA, is amended to read: 

•61-8-401. Persons under the influence of alcohol or 

drugs. (l) It is unlawful and punishable as provided in 

61-8-114 and bl-8-721 tor any person wno 1s unaer L11e 

influence of: 

(a) alcohol to drive or be in actual physical control 

of a vehicle upon the ways of this state open to the public; 

(b) a nar~o~ie dangerous drug to drive or be in actual 

physical control cf a vehicle within this state; 

{C) any other drug to drive 0r be in actual pny~ical 

control of a vehicle withi:1 t~is stat~: or 

(d) alcohol and any dJ1~qerou~ 0r at.her d!"ug 1-0 ,..ir ivi=- ~r 
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be in actual physical control of a vehicle within this 

state. 

{2) The fact that any person charged with a violation 

of subsection (1) is or has been entitled to use alcohol or 

such a drug under the laws of this state does not constitute 

a defense against any charge of violating subsection (1). 

(3} "Under the influence 11 means that as a result of 

taking into the body alcohol, drugs, or any combination 

thereof, a person's ability to safely operate a motor 

vehicle has been diminished. 

{4) Upon the trial of any civil or criminal action or 

proceeding arising out of acts alleged to have been 

committed by any person driving or in actual physical 

control of a vehicle while under the influence of alcohol, 

the concentration of alcohol in the per9on 4 s-~iood person at 

the time all~ged, as shown by ehem~es~ analy~is of the 

~erson's blood, ur~ne, or oreatn, o~-ocner-cod~¼y-s~~s~enee7 

shall give rise to the following ~~e~ttfflpt±o~~ inferences: 

(a) If there was at that time an alcchol concentration 

vt 0.05 or less, it ~"aii ~ be ~~~~ttffled inferred that the 

pe[son was not under the influence of alcohol. 

(b) If there ~as at that time an alcohol concentration 

in excess 0f J.J~ but :ess than J.10, :hat fact shall not 

give rise to a~y ~~~~~mp~~en 1n~ere~ce ~~a: :~e perscn was 

or wJs nclt ~t1de: :!1e i~fluence cf a:~cho. ~~: s~cn ~act may 
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be considered with other competent evidence in determining 

the guilt or innocence of the p~rson. 

(c) If there was at that time an alcohol concentration 

of 0.10 or more, it she¼±~ be pre8umed inferred that the 

person was under the influence of alcohol. Stteh-p~~~ttfflp~±o~ 

The inference is rebuttable. 

(5) The provisions of subsection (4) do not limit the 

introduction of any other competent evidence_ bearing upon 

the issue of whether the person was under the influence of 

alcoholL drugs, or a comt:,ination of the two. 

(6) Each municipality in this state is given authority 

to enact 61-8~406, 61-8-408, 61-8-714, 61-8-722, and 

subsections (1) through (5) of this section, witn the word 

"state" in 61-8-406 and subsection fl) of this section 

chang~ to [ead "municipality", as an ordinanc~ and is given 

jurisdiction of the enforc~nt o.f the ordinance and of the 

iRll)9Sition of the Eines and penalties therein provided. 

(7) Absolute. liability as provided, in 45-2-104 will be 

im.pos.~d f.or a viola.tion of this section." 

$ec;tion,2. Section 61-8-402, MCA, is amended to read: 

•~1~~-4~2. en~m±ca¼---b¼eed B122£, breath, or urine 

teats_~ ( 1) Any per.son who ope_:i:ates or is in actual physical 

contr,al of a vehicle upon ways of this state open to the 

public shall be deemed to have given consent, subject to the 

prov,i-sions of 61-8-401, to a eh~fflieei test er--~eses OR TESTS 
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of his blood, breath, or urine fo~ the purpose of 

dete[mining ~he-a¼coh~¼ic-eo"~en~-ef-ft¼s-b¼eed any measured 

amount or detected presence of alcohol7--ar~9s7--or---a 

eemb¼ftat¼eft--ef--tne-two, DRUGS, OR A COMBINATION OF THE TWO 

in his body if arrested by a peace officer for driving or 

for being in actual physical cont[ol of a vehicle while 

under the influence of alcohol, drugs, or a combination of 

the two. The test or-1:e.at:s OR TESTS shall be administered at 

the direction of a peace officer having reasonable g[ound~ 

to believe the person to have been d.r:-iving or in1 actual 

physical control of a vehicle upon ways of this state open 

to the publicL while under the influence of alcohol, drugs, 

or a combination of the two. A DRUG TEST MA'l BE PERFORMED 

UNDER THIS SECTION ONL'l IF TBE Aj!RESTlNG OFFICER HAS 

REASONABLE GROUNl)S TO 8El.lEVE TH& PEl'ISON TO HAVE BEEN 

DRIVING OR IN ACTUAL PHYSICAL CONTROL OF A VEHICLE UPON WAYS 

OF THE STATE OPEN TO THE PUBLIC, W!IILE UNDER THE INFLUENCE 

OF DRUGS OR A CO~IIIATlON OF ALCOHOL AND DlUJGS OR IF A TEST 

FOR THE PRESENCE OF ALCOHOL RESULTS IN THE ARRESTING OFFICER 

POSSESSING REASONABLE GROUNDS TO BELIEVE THE PERSON TO HAVE 

BEEN DRIVING OR IN ACTUAi, PH'lSICAL CONTROL OF A VEHICLE UPON 

WA'lS OF THIS STATE OPEN TO THE PUBLIC, WHILE UNDER THE 

INFLUENCE OF DRUGS OR_!lCOMBINATION OF ALCOHOL OR DRUGS. The 

arresting officer may designate which o"e-o_£-the-e:£~r-esa:i-d 

test or tests shall ·be administered. A--p~rse!'l--ma_y--not--b_~ 
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giYen--more-than-Cwo-tescs-ttn¼ess-ehe-pe~son-ehooses-to-ha~e 

a-~es~-as-pPevtded-tn--6l-8-485tit~ A PERSON MAY NOT BE 

REQUIRED TO PROVIDE MORE THAN TWO BODILY SUBSTANCE SAMPLES 

UNDER THIS SECTION. 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering him incapable of refusal shall be 

deemed not to have withdrawn the consent provided by 

subsection (1) of this section. 

(3) If a resident driver under arrest refuses upon ~he 

request of a peace officer to submit to a chem¼ea% test or 

tests OR TESTS designated by the arresting officer as 

provided in subsection {l) of-th¼s-seet¼eft, none shall be 

given, but the officer shall, on behalf of the department, 

immediately seize his driver's license. The peace officer 

shall forward the license to the department, along wiLh d 

sworn report that he had reasonable grounds to beiievc the 

arrested person had been driving or was in actual physical 

control of a vehicle upon ways of this state open to the 

public, while under the influence of alcohol, drugs, or a 

combination of the two, and that the person had refused ~c 

submit to the test or-~e9t9 OR TESTS upon the request of :he 

peace officer. Upon receipt of the report, the dep.3.rtmer1t 

shall suspend the license for the per 10d pi 0v 1 de\i 

subsection (5). 

(4) Upon 5e.1zure of a ~~sid~nt driver's lice~se. th~ 
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peace officer shall issue, on behalf of the department, a 

temporary driving permit, which is valid for 72 hours after 

the time of issuance. 

(5) The following suspension and revocation periods are 

applicable upon refusal to submit to a ehemieai test or 

tests OR TESTS: 

(a) upon a first refusal, a suspension of 90 days with 

no provision for a restricted probationary license; 

(b) upon a second or subsequent refusal within 5 years 

of a previous refusal, as determined from the records ot the 

department, a revocation of 1 year with no provision for a 

restricted probationary license. 

(6) bi~e-~eitt~ai-by-e ~ nonresident driver's license 

seized under chis section ~he±l must be ~oe;ee~--te 

~tt~ru~•"~~er, sent by t.ne department "!::r,-±Hte--m.ar,;r,er,--e:nd--tne 

s~me---tempera~y---c~±v±~g---pe~~±~---sha~¼---ee--±sstted--to 

"e~~e9~6e"~~ to the licensing authority of the nonresident's 

home state with a rep~rt vf the nonresident's refusal to 

submit to a test. 

{7) All such s~spens.:ons are subject to review as 

hereinafter prcvided.'' 

Section 3. sect.:::m c:.-8-403, ~CA, is amended to read: 

"61-8-403. Right of appeal to court. The department 

sha~l immPdi2.•e.:..y r· ·~· :: ~ . 3 :- ·: pers:)n whose ::.icen.se ;:. r 

privileqP to ,irive ~dS =•t:'ef\ suspended or revoKed, as 
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hereinbefore authocized, in writing and such person shall 

have the right to file a petition within 30 days thereafter 

for a hearing in the matter in the district court in the 

county wherein such person resides or in the district court 

in the county in which this arrest was made. Such court is 

hereby vested with jurisdiction and it shall be its duty to 

set the matter for hearing upon 10 days' written notice to 

the county attorney of the county wherein the appeal is 

filed and such county attorney shall represent the state, 

and thereupon the court shal.l take testim,Jny and examine 

into the facts of the case, except that the issues shall be 

limited· to whether a peace officer had· reasonable grounds to 

be-liev-e the person had been driving or was in actual 

physical control of a vehicle upon ways of this state open 

to the public, w_hile under the influence of alcohol, drugs, 

Ol' a- combination ot the two, whether the person was placed 

undJ!r arrest, and whether such person refused to submit to 

the test .,;,..--.t,e9t,9 OR TESTS. The court shall thereupon 

determine whether the. petitioner is entitled to a license or 

is sub-j&ct to suspension as he-retofore provided." 

$ect1Qn 4, Section 61-8-404, MCA, is amended to read: 

"61.-a~,u,. Evidence' adinissible conditions of 

,adtJli-s~ibi;lity. ( 1) Upon the trial of any criminal action or 

oth~r proceeding arising out of acts alleged to have been 

committed by any person in violation cf 61-8-401 or 
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61-8-406: 

(a) evidence of t:h@ any measured amount or detected 

presence .of amettn~--eE alcohol7-SrM9s,-or-a-eombina~ien-ef 

t"e-twe, DRUGS, OR A COMBINATION OF THE TWO in the per9on~s 

~ieod person at the time of the act alleged, as shown by a 

ehemieai !!2 analysis of his blood, breath, or urine, is 

admissible~--and. A POSITIVE TEST RESULT MAY NOT, IN ITSELF, 

PROVE THAT THE PERSON WAS UNDER THE INFLUENCE OF THAT DRUG 

AT THE TIME RE WAS IN CONTROL OF A MOTOR VEHICLE. A PERSON 

MAY NOT BE CONVICTED OF A VIOLATION OF 61-8-401 BASED UPON 

THE PRESENCE OF A DRUG OR DRUGS IN HIS PERSON UNLESS SOl!IE 

OTHER COMPETENT EVIDENCE EXISTS THAT TENDS TO ESTABLISH THAT 

THE PERSON WAS UNDER THE INFLUENCE OF A DRUG OR DRUGS WHILE 

DRIVING OR IN ACTUAL PHYSICAL CONTROL OF A MOTOR VEHICLE 

WITHTN TBIS STATE. 

(b) a report of the facts and results of any ehemiea¼ 

test er-~ee~a OR TESTS of a person's blood, breath, or urine 

administered under 61-8-402 is admissible in evidence if: 

(i) the breath afta¼ysis--repor~ ~ was ~repared-and 

•er%£%ed performed by t:he ~ person who--performed--the--test 

certified by the forensic sciences division of the 

department to administer breath tests or the blood or urine 

test was a laboratory- analysis and the analysis was done in 

a laboratory operated by the department er-;~s~¼ee or by any 

other laboratory or facility cer·tified or exempt from 
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certification under the rules of the department; and 

(ii) ehe-repore-was--prepared--in--aeee~danee--w¼~ft--a~y 

app¼ieabie-~ttie9-eE-the-depar~ment7-afld 

t¼i¼t if the test was on a blood sample, the person 

withdrawing the blood ffltts~-ftave-beeft was competent to do so 

under 61-8-405(1), 

(2) If the person under arrest refused to submit to the 

test e~--~ests OR TESTS as ~eref~abe•e provided in this 

section, proof of refusal 9h~ll--be is admissible in any 

criminal action or proceeding arising out of acts a:leged to 

have been committed while the person was driving or in 

actual physical control of a vehicle upon the ways of this 

state open to the public, while under the influence of 

alcohol, drugs, or a combination of the two. 

(3) The provisions of this part do not limit the 

introduction of any other competent evidence bearing c·n !:he 

question of whether the person was under the influence Jf 

alcohol, drugs, or a combination of the two." 

Section 5. Section 61-8-405, MCA, is amended co read: 

"61-8-405. Administration of tests. {l} Only a 

physician or registered nurse or other qualified person 

under the supervision and direction of a physicia~ 0r 

registered nurse acting at the request of a peacB c~:i~er 

may withdraw b:cod for the purpose of deter~ini~; ei~~"e!~~ 

eon:teftt- any measured amount or detacted presence of alcc.-hc~-r 
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drttgs,-or-a-cemb¼nat±on-ot-t~e-twe, DRUGS, OR A COMBINATION 

OF THE TWO in the person. This limitation does not apply to 

the taking of breath or urine specimens. 

(2) The person tested under arrest CITED FOR A 

VIOLATION OF 61-8-401 OR 61-8-406 may, at his own expense, 

have a physician or registered nurse of his own choosing 

administer a test, in addition to any administered at the 

direction of a peace officer, for the purpose of determining 

the-amoan~-0€-~±eonoi-in-hi~-biood any measured amount or 

detected presence of alcahol,-dr~gs,-er-a-eombi~a~toft-ei-the 

twe, DRUGS, OR A COMBI~ATION OF THE TWO in the person d.t the 

time allegedL as shown by ehem¼ea½ analysis of his blood, 

breath, or urine. The failure or inability to obtain an 

additional test by a person does not preclude the 

admissibility in evidence of the test er--~est~ OR TESTS 

taken at the direc:.ivn 0E a peace officer. 

(3) Upon che ~equest of the person tested, full 

information cor.ce=.-r~ing the test or--test:s OR TESTS taken at 

the direction of the peace officer must be made available to 

him or his attorr1ey. 

(4) No physician or registered nurse or other qualified 

person under the s~pervisicn and direction of a physician or 

r~gistered tt~trse stall i~cur any civil or criminal liability 

as a res11l: ._-: ::-~ ;nop~: ~dmin1steri.ng cJf a bi::od test whe;i 

r~quested Lfl wr~· ~:~J ~~ a p~ace ~ffice: t8 administer such a 
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test. 

(5) If ehe ~ test given under 61-8-402 or 61-8-806 is a 

ehem±eal test of urine, the person tested must be given such 

privacy in the taking of the urine specimen as will insare 

~ the aeeara-ey integrity of the specimen and, at the 

same time, maintain the dignity of the individual involved. 

{6) The department el-;tt9~~ee in cooperation with ar.y 

appropriate agency shall adopt uniform rules for the giving 

of b¼eed--8¼eefte¼ tests and may require certification of 

training to administer the tests as considered necessary." 

Sliction 6. Sect ion 61-8-406, MCA, is amended to read: 

•tn-8~406. operation 

a¼C$il),1 cOllcentration of 

of vehicle by a person with 

0.10 ot more. It is unlawful and 

punishable as provided in 61-8-722 and 61-8-723 for any 

p•r-son to drive or be in actual physical control of a 

ve!Hele upon the ways- of this state open to the public while 

th-e· per-s.on I s alcohol concentration ±ft l'l±s, as shown by 

analysis of-_ the person's blood, breath, or urineL is 0.10 or 

mor-e,. Absolute liability as provided in 45-2-104 will be 

impos-ed for a viol-at ion of this section." 

Section 7. Section 61-8-714, MCA, is amended to read: 

•1t-1-1t~71t. Penalty for driving under the influence of 

aledtiol' or druq·S. (l) A person convicted of a violation of 

6t-8·-401 shall be punished by imprisonment in the county 

jail for not less than 24 consecutive hours or more than 60 
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days and shall be punished by a fine of not less than $100 

or more than $500. The jail sentence may not be suspended 

unless the judge finds that the imposition of the jail 

sentence will pose a risk to the defendant's physical or 

mental well-being. 

(2) On a second conviction, he shall be punished by a 

fine of not less than $300 or more than $500 and by 

imprisonment for not less than 7 days, at least 48 hours of 

which must be served consecutively, or more than 6 months. 

Three days of the jail sentence may not be suspended unless 

the judge finds that the imposition of the jail sentence 

will pose a risk to the defendant's physical or mental 

well-being. 

(3) On the third or subsequent conviction, he shall be 

punished by imprisomftent for a term of not less than 30 

days, at lea~t 48 hours of which must be served 

consecutively, or more than 1 year, and by a fine of not 

less than $500 or mor.e than $1,000. Notwithstanding any 

provision to the contrary providing for suspension of 

execution of a sentence imposed under this subsection, the 

imposition or execution of the first 10 days of the jail 

sentence imposed for a third or subsequent offense that 

occurred within 5 years of the first offense may not be 

deferred or suspended. 

14) In addition to the punishment provided in this 
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section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved 

institutions, which may, in 

by 

the 

the department of 

sentencing court 1 s 

discretion and upon recommendation of a certified chemical 

dependency counselor, include alcohol or drug treatment, or 

both. On conviction of a second or subsequent offense under 

this section, in addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete 

t.reatment 

an alcohol information course at an alcohol 

program approved by the depa~tment of 

institutions, which must include alcohol or drug treatment, 

or both. Each counselor providing education or treatment 

shall, at the commencement of the education or treatment, 

notify the court that the defendant has been enrolled in a 

course or treatment program. If the defendant fails to 

attend the course or the treatment program, the counselor 

shall notify the court of the failure. As long as th~ 

alcohol information course and treatment program are 

approved as provided in this subsection, the defendant may 

attend the information course and treatment program of his 

choice. The treatment provided L~ the defendant at a 

treatment program must be at a level appropriate tc his 

alcohol problem, as determined by :he judge based c;r~rn tn.e 

recommendation from the certified chemical d~pe11dency 
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counselor. 

(5) For the purpose of determining the number of 

convictions undet" c.his section, "conviction" means a final 

conviction, as defined in 45-2-101, in this state, 

conviction for a violation of a similar statute in another 

state, or a forfeiture of bail or collateral deposited to 

secure the defendant's appearance in court in this state or 

another state, which forfeiture has not been vacated. An 

offender is considered to have been previously convicted for 

the purposes of ~"¼s-~eet¼on sentencing if less than 5 years 

have elapsed between the commission of the pt"esent offense 

and a previous conviction. If there has been no additional 

conviction for an offense under this section for a period of 

5 years after a prior conviction hereunder, then all ~ecords 

and data relating to the prior conviction a~e confidential 

criminal iustice information as defined i~ ~4-5-l0J and 

public dccess to the information may only be obcained by 

district court order upon good cause shown. 

I 6) for the purpose oE calculat i:.g subsequent 

convict10ns under this section, a conviction fo: a violation 

of 61-8-406 also constitutes a conviction for a violation cf 

61-8-~0l." 

Section 8. Sec<::.ion 61-8-722, MCA, is ame~d<c:d '::: :::ead: 

"bl-8-722. Penalty for driving with excessive ~i~ed 

,ll.~ohol c-~mcentration. fl l A nerson conv:r..~tE<J. -~f ~ -,;:..:::,la;:..:...on 
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of 61-8-406 shall be punished by imprisonment for not more 

than 10 days and shall be punished by a fine of not less 

than $100 or more than $500. 

(2) On a second conviction of a violation of 61-8-406. 

he shall be punished by imprisonme~t for not less than 48 

consecutive hours or more than 30 days and by a fine of not 

less than $300 or more than $500. 

(3) On a third or subsequent conviction of a violation 

of 61-8-406, he shall be punished by imprisonment for not 

less than 48 consecutive hours or more than 6 months and by 

a fine of not less than $500 or more than $1,000. 

(4) The provisions of 61-5-205(2), 61-5-208(2), and 

6l-ll-203(2)(d) relating to revocation and sujpension of 

driver's licenses shall apply to any conviction under 

61-8-406. 

(5) In addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of 

institutions, which may include alcohol or drug treatment, 

or both, if considered necessary by the counselor conducting 

the program. Each counselor providing such education or 

treatment shall, at the commencement of the education or 

treatment, notify the court that the defendant has been 

enrolled in a course or treatmenc program. If the defendant 
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fails to attend the course or the treatment program, the 

counselor shall notify the court of the failure. 

(6) For the purpose of determining the number of 

convictions under this section, "conviction" means a final 

convicticn, as defined in 45-2-101, ir. this state or a 

similar statute in another state or a forfeiture of bail or 

collateral deposited to secure the defendant's appearance in 

court in this state or another state, which forfeiture has 

not been vacated. An offender is considered to have been 

previously convicted for the purposes of thi9--9ee~ieft 

sentencing if less than 5 years have elapsed between the 

commission of the present offense and a previous conviction. 

If there has been no additional conviction for an offense 

under this section for a period of 5 years after a prior 

conviction hereunder, then such prior offense shall be 

expunged from the defendant's record." 

Section 9. Section 61-8-805, MCA, is amended to read: 

"61-8-805. Suspension for operating a cosm.ercial 

vehicle with a-bleed alcohol concentration of 0.04 or more 

hearing. (l} A person whose b¼ood alcohol concentration 

is 0.04 or more while he drives or is in actual physical 

control of a commercial motor vehicle is subject to the 

suspension of his comnl'ercial vehicle operator I s endorsement. 

If the department receives a sworn report from a peace 

officer that the person was oper·ating a commercial motor 
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vehicle while his blood alcohol concentration was 0.04 or 

more, the department shall suspend the driver's commercial 

vehicle operator's endorsement: 

(a) for 1 year, with no provision for a cestricted 

probationary license or endorsement, upon receipt of the 

first report, except that if the offense occurred in a 

commercial motor vehicle transporting hazardous materials, 

the suspension must be for 3 years; and 

{b) for 10 years, with no provision for a restricted 

probationary license or endorsement, upon receipt of a 

second or subsequent report at any time as determined from 

the records of the department. 

(2) A peace officer who determines that a commercial 

motor vehicle operator's h¼eed alcohol concentration is 0.04 

or more shall place the commercial motor vehicle operator 

out of service as mandated by fedecal regulations for 24 

hours. 

(3) The fact that any person charged with a violation 

of the provisions of subsection (1) is entitled to use 

alcohol under the laws of Montana is not a defense against 

any charge of violating the provisions of subsection (1). 

(4} The department shall immediately notify in wr-iting 

any person whose commercial vehicle operator's endorsemt"nt 

is suspended under this sect i.:::1. Tt:1;..,. pers,;_,n ~tt~pt'!'~f'i:~d: ild~~ 

:he right to file a petition within JO days ~tter the notice 
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is given for a hearing in the matter in the district court 

1n the county in which the finding of ~loo~ alcohol 

concentration was made. The court has jurisdiction and shall 

set the matter for hearing upon 10 days' written notice to 

the county attorney of the county in which the appeal is 

filed. The county attorney shall represent the state. The 

court shall take testimony and examine the facts of the 

case, except that the issue is limited to whether the person 

was driving or had actual physical control of a commercial 

motor vehicle while his b¼eed alcohol concen~ration was 0.04 

or more. The court shall determine whether the petitioner is 

entitled to a commercial vehicle operator's endorsement or 

is subject to suspension as provided in this section. The 

provisions of 61-8-404 apply to any proceedings under this 

section." 

Section 10. Section 61-8-806, MCA, is amended co read: 

•61-8-806. €hem~cai-b¼ee~ Blood, breath, or urine tests 

of commercial vehicle operators -- procedure suspension .. 

{l) A person who operates a commercial motor vehicle upcn 

the ways of this state open to the public is considered to 

have given consent, subject to the provisions of 61-8-401 

and 61-8-805, to a e~em¼ea% test of his blood, breath, or 

~rin~ f0r the pu~pcse of determining th~ e%eo"oi-eontent--e£ 

~~~--bt~ed ~~y ~easured amount of alcchol in his body if ~e 

:$ re411~steJ l~ submit to the test by a peace cf~~cer having 
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reasOnable grounds to believe the person to have been 

driving or in actual physical control of a commercial motor 

vehicle upon the ways of this state open to the public while 

his b¼eod alcohol concentration was 0.04 or more. The oeace 

officer may designate a blood, breath, or urine test to be 

administe·red. 

(2) A person who is unconscious or who is otherwise 

incapable of refusal is considered not to have withdrawn the 

consent provided in subsection (1). 

(3) If a commercial motor vehicle op~rator who is a 

resident of Montana refuses upon the request of a peace 

officer to submit to a ehemiea¼ test designated by the 

officer as provided in subsection (1), the test may not be 

given.. On be_h,alf of the department, the officer shall 

immed1ately seize the person's drlver'.3 license showing the 

commercial vehicle operator 1 s endorsement and forward the 

license to the department, along with a sworn report that he 

had reasonable grounds to believe the person had been 

driving or was in actual physical control of a commercial 

motor vehicle upon ways of this state open to the public 

while having .. b¼eed an alcohol concentration of 0.04 or 

more and that the person had refused to submit to the test 

upon: the request of the officer~ Upon receipt of the report, 

the department shall suspend the license for a period 

provided in subsection (5). 
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(4) Upon seizure of a resident's driver's license 

showing a commercial vehicle operator's endorsement, the 

peace officer shall issue, on behalf of the department, a 

temporary driving permit without the commercial vehicle 

operator's endorsement. The temporary driving permit is 

valid for 72 hours after issuance. 

(5) If a commercial motor vehicle operator refuses to 

submit to a ch~m¼ea¼ test as provided in subsection (3), the 

department shall suspend his commercial vehicle operator's 

endorsement: 

(a) upon first refusal, for l year, with no provision 

for a restricted probationary license or endorsement, except 

that if the offense occurred in a commercial motor vehicle 

transporting hazardous materials, the suspension for a firSt 

refusal must be for 3 years; 

(b} upon a second or subsequent refusal at any time as 

determined from the records of the department, for 10 years, 

with no provision for a restricted probationary license or 

endorsement. 

(6) A nonresident commercial motor vehicle operator who 

refuses to submit to a ehemiea¼ test as provided in 

subsection (3) is subject to suspension by the department as 

pcovided in subsection (5) and may-~eee±ve must be given a 

temporary driving permit as provided in subsection (4).'' 

Section 11. Section 61-11-101, MCA, is amended to read: 
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suspension or 

of licenses. 

(1) Whenever any person is convicted of any offense for 

which chapter 5 makes mandatory the suspension or revocation 

of the driver's license of the person by the department, the 

court in which such conviction is had shall require the 

surrender to it of all driver's licenses then held by the 

person so convicted. The court shall thereupon, within 5 

days, forward the license to the department and at the same 

time forward a record of such conviction to the department, 

providing that if such person does not possess a driver's 

license the court shall so indicate in its report to the 

department. 

(2) Every court having jurisdiction over offenses 

committed under any act of this state or municipal ordinance 

regulating the operation of motor vehicles on highways shall 

forward, within 5 days, to the department a record cf the 

conviction or forfeiture of bail, not vacated, of any person 

in the court for a violation of any such laws, other than 

regulations governing standing or parking, and may recommend 

the suspension of the driver's license of the person so 

convicted. The court may also recommend that the department 

issue a restricted probationary license ±"--i~~tt--of-~the 

s~~pensien-re~tlired-tn-6%-5-%88tit ~n the c~~diticn thdt the 

individual comply with the requirement that he .;1ttet~d and 
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complete a-e~i¥er-tmp~ovemene-sehoo¼-ef an alcohol t~eatm@~e 

pro9~am-±~-e~e-±s-a•a¼¼ah±e information course as provided 

in 61-8-714 and 61-8-722. The department shall issue a 

restricted probationary license unless the person otherwise 

is not entitled to a Montana driver's license. Upon issuance 

of a probationary license, the licensee is subject to the 

restrictions set forth thereon and may not operate a vehicle 

in violation of those restrictions. 

(3} Any court or other agency of this state, or a 

subdivisiJn thereof, which has jurisdiction to take any 

action suspending, revoking, or otherwise limiting a license 

to drive shall report any such action and the adjudication 

upon which i: is based to the department within 5 days on 

forms furnished by the department." 

Section 12. Secticn 23-2-523, MCA, is amended to read: 

"23-2-523. Prohibited operation and mooring 

enforcement. (l) No person may operate or knowingly permit 

any person to cperate any motorboat or vessel or manipulate 

any water skis, surfboard, or similar device or other 

ccntrivance in a reckless or negligent manner so as to 

endanger the life, limb, or property of any person. 

(2} No pers0n may operate ar.y rnctorboat, includi~g a 

sailboat pr..:::pelle1.1 by a motor of any kind, or manipulate any 

wa~er si-: ;s, ~:;:-fto~Hd, 0r similar device attached to a 

~ct0rbvat ~1,11e un~er the influence of alcohclL or drugsL or 
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a combination of the two. 

(3) It is unlawful for the owner of any motorboat or 

vessel or any person having such in charge or in control to 

authorize or knowingly permit the same to be operated by any 

person who by reason of physical or mental disability is 

incapable of operating such watercraft under the prevailing 

circumstances. 

(4) No person may operate or knowingly permit any 

per·son to operate any motorboat or vessel at a rate of speed 

greater than will permit such person, in the exercise of 

reasonable care, co bring the vessel to a scop within the 

assured clear distance ahead. However, nothing in this part 

is intended to prevent the operator of a vessF.1 actually 

coapetiog in a regatta which is sanctioned by an appropriate 

governmental unit from attempting to attain high speeds on a 

marked racing course. 

(5) No person may make a reckless approach to, 

departure from, or passage by a dock, ramp, diving board, or 

float. 

(6) Skiers being pulled by motorboats must have on 

their person a life preserver, buoyant vest, or ski belt. 

(7) No person may moor a vessel to any of the buoys or 

beacons placed in any ...,aters of this state by the authority 

of the United States, an agency of the United States, ar the 

department or in any manner ·hang on with a vessel to such 
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buoy or beacon, except in the act of maintenance work on 

such buoy or beacon, nor may any person deface, remove, or 

destroy any such buoy, beacon, or other authorized 

navigational marker maintained in the waters of this state. 

(8) If an officer whose duty it is to enforce the 

sections of this law observes a vessel being used without 

sufficient lifesaving or firefighting devices or in an 

overloaded or other unsafe condition and in his judgment 

such use creates an especially hazardous condition, he 

direct the operator to take whatever immediate 

may 

and 

reasonable steps would be necessary for the safety of those 

aboard the vessel, including directing the operator to 

return to mooring or launching site and to remain there 

until the situation creating the hazard is corrected or 

ended." 

Section 13. Section 23-2-535, MCA, is amended to read: 

"23-2-535. B¼eed----a¼eohe¼ Alcohol concentration 

standards dru.9. detection evidence admissible 

administration of tests. (1) The pres~mpt¼ofts inferences 

contained in 61-8-40lt3ti!l apply to any criminal action or 

proceeding arising out of acts alleged to have 

committed in violation of 23-2-523(2). 

been 

{2) Evidence of the !!!I. measured amount or detected 

presence of alcohol ;-dr1:1-9:97 -e!'-tt--e.0Mb-iru1~i-oft--0£--el,.e--ewo, 

DRUGS, OR A COMBINATION OF __ TFt TWO in a persenis-b¼oed 
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person at the time of the act alleged, as shown by analysis 

of the person 1 s blood, breath, or urine, and any other 

competent evidence bearing on the question of whether the 

person was under the influence of alcohol, drugs, or a 

combination of the two at the time of the act alleged is 

admissible in any criminal action or proceeding arising out 

of acts alleged to have been committed in violation of 

23-2-523(2). 

(3) If a person charged with violation of 23-2-523(2) 

refuses to submit to a chemiea¼ test or-~es~s OR TESTS of 

his blood, breath, or urine for the purpose of determining 

~he-a¼eoho¼¼e-eeft~ent-eE-n±s-b¼eod any measured amount or 

detected presence of alcoholT-er~gsy-or-a-eemb¼nat±en-ef-ehe 

tve, DRUGS, OR A COMBINATION OF THE TWO, none will be given, 

but proof of refusal is admissible in any criminal action or 

proceeding arising ouc of acts alleged to have been 

committed in violation of 23-2-523(2). 

(4) The provisions relating to administration of tescs 

provided in 61-8-405 and the definition of b¼oed alcohol 

concentration provided in 61-8-407 apply to any testing done 

to eeeerm¼ne-tfte-b¼ooe-a¼eeho¼--eeneen~~a~ion--er a person 

charged with violation of 23-2-523(2). 

(5) As used in 23-2-523(2), the term ''under che 

influence'' shall have the meaning provided in 61-8-~0liJ\." 

Section 14. section 45-5-205, MCA, is amended to reaJ: 
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w4s-s-2os. Negligent vehicular assault -- penalty. ( l) 

If a person operates a motor vehicle in a negligent manner 

and he is driving while under the influence of alcoholL or 

drttge a dangerous drug, any other drug, or any combination 

of the three, as provided for in 61-8-401(1), and his 

conduct is the cause of bodily injury to another, he COWlfflits 

the offense of negligent vehicular assault. 

(2) A person convicted of the offense of negligent 

vehicular assault shall be fined an amount not to exceed 

$1,000 or imprisoned in the county jail for a term not to 

exceed l year, or both." 

Section 15. Section 67-1-211, MCA, is amended to read: 

"67-1-211. Blood a¼eefte¼ Alcohol concentration 

standards -- evidence admissible administration of tests. 

(1) If a person acting or attempcing to act as a crewmember 

of an aircraft has s-b¼eed an alcohol concentration of 0.04\ 

by weight or more as defined in 61-8-407, it may be inferred 

that the person is eonc¼o~~•e½y-p~e~ttmed-ee-be under the 

influence of alcohol eP--drtt~~ and is in violation of 

67-1-204. 

(2) Evidence of ~he any measured amount or detected 

presence of alcohol,-dr~99,-e~-a--eom~tfts~½on--0£--~ke--tMO, 

DRUGS, OR A COMBINATION OF THE TWO i~ a-pe~~e~~~-elood the 

2_ers~ at the time of tr.e a.ct. alleged under S'...lbsection l l) 

~nd any other competent evidence bea:ing on the question of 
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whether the person was under the influence of alcoholL 

drugs, or a combination of the two at the time of the act 

alleged is admissible in any criminal action or proceeding 

arising out of acts alleged to have been committed in 

violation of 67-1-204. 

13) In any criminal action or proceeding arising out of 

acts alleged to have been committed in violation of 

67-1-204, the court or jury may consider federal regulations 

governing aeronautics. 

(4) A person who operates an aircraft over the lands 

and waters of this state is considered to have given consent 

to a chemical test er-tests OR TESTS of his blood, breath, 

or urine foC' the purpose of determining t·he ~ny measured 

amount or detected presence of alcohol!. er drttg--eeP1t::ent--ei

h.i1!1·--h¼eed. ar1tp-1 --er-a--eelllh¼nat1:·an-c,£-t:lle-~we, DltUGS, OR A 

COMBlNATIOR OF THE TWO in his body if ;.rrested by a peace 

officer for operating, atte111.pt1n·g to operate, or beln~ in 

actual physica·1 control of an aircratt while under the 

influence of alcoholL er drugs, or a combination of the two. 

The test eP--tetts Oil TESTS must be administered at the 

direction of a plt'B:ce offlcer -who has reasonable grounds to 

believe the person was operating, attempting to operate, or 

23 in actual physical control of an aircraft while under the 

24 influence of alcohol..!.. ef' drugs, or a combination of the two. 

25 The arresting officer may designate which one of the 
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aforesaid tests must be administered4 A person who is 

unconscious or who is otherwise in a condition rendering him 

incapable of refusal is considered not to have withdrawn the 

consent provided by this subsection. 

(5) If a person charged with violation of 67-1-204 

refuses to submit to a ehemiea¼ test er-~ests OR TESTS of 

his blood, breath, or urine for the purpose of determining 

the--aieehel een~en~--er any measured amount or detected 

presence of alcohol7-drt:9s7-or-a·ny-eom-b-i:"nat:¼e,n-0£--tfte--~ve, 

DRUGS, OR A COMBINATION OF TBE TWO in his lo¼ee<! body, none 

will be given, but proof of refusal is admissible in any 

criminal action or proceedlng arising out of acts alleged to 

have been committed in violation of 67-1-204. 

(6) The provisions relating to administration of tests 

provided in 61-8-405 and the definition of alcohol 

concentration provided in 61-8-407 apply to any testing done 

to determine any measured amount or detected presence of 

alcohol7-drb9s,-o~-a-eembination-0£-th~--two, DRUGS, OR A 

COMBINATION OF THE TWO in a person and the b¼eed alcohol 

concentration of a person charged with violation of 

67-1-204." 

-End-
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Conference Connittee 
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Report No. 1, April 25, 1991 

Mr. Speaker and Mr. President: 

t\-,,J.)"~~ 
~ ~- r 

Pagel of 2 

We, your Conference Committee on House Bill 559 met and 
considered Senate committee on Judiciary amendments, dated April 
4, 1991, and recommend that House Bill 559 (reference copy 
salmon> be amended as follows: 

1. Page 3, line 25. 
Page 4, line 8. 
Page 5, lines 11 and 21. 
Page 6, line 6. 
Page 7, line 18. 
Page 8, line 17. 
Page 9, line 8. 
Page 10, lines 15 and 18. 
Page 25, line 10. 
Page 27, lines 12 and 20. 
Page 28, line 6. 
Strike: •oa TESTS" 

2. Page 4, line 4. 
Page 8, line 4. 
Page 10, lines 1 and 2. 
Page 10, line 11. 
Page 24, line 25. 
Page 25, line 14. 
Page 26, line 23. 
Page 27, lines 15 and 16. 
Page 28, line 10. 
Page 28, lines 18 and 19. 
Strike: ·, DRUGS, OR A COMBINATION OF THE TWO" 

3. Page 4, lines 13 through 23. 
Strike: •A• on line 13 through•~• on line 23 

4. Page 5, lines 2 through 4. 
Strike: •~• on line 2 through end of line 4 

5. Page 8, lines 7 through 15. 
Strike: •~• on line 7 through end of line 15 

ADOPT 
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6. Page 10, lines 4 and 5. 

April 25, 1991 
Page 2 of 2 

Strike: "CITED FOR A VIOLATION OF 61-8-401 OR 61-8-406" 

And this Conference Committee report be adopted. 
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cc~,, 
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w 
AN ACT TO GENERALLY REVISE AND CLARIFY THE LAWS RELATING TO 

OPERATING MOTOR VEHICLES, BOATS, AND AIRCRAFT WHILE UNDER THE 

INFLUENCE OF ALCOHOL OR DRUGS, AND AMENDING SECTIONS 23-2-523, 

23-2-535, 45-5-205, 61-8-401, 61-8-402, 61-8-403, 61-8-404, 

61-8-405, 61-8-406, 61-8-714, 61-8-722, 

61-11-101, AND 67-1-211, MCA, 

61-8-805, 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

61-8-806, 

Section 1. Section 61-8-401, MCA, is amended to read: 

•61-8-401. Persons under the influence of alcohol or drugs. 

(1) It is unlawful and punishable as provided in 61-8-714 and 

61-8-723 for any person who is under the influence of: 

(a) alcohol to drive or be in actual physical control of a 

vehicle upon the ways of this state open to the public; 

{b) a na~eot¼e dangerous drug to drive or be in actual 

physical control of a vehicle within this state; 

(c) any other drug to drive or be in actual physical control 

of a vehicle within this state; or 

{d) alcohol and any dangerous or other drug to drive or be in 

actual physical control of a vehicle within this state. 

(2) The fact that any person charged with a violation of 

subsection (1) is or has been entitled to use alcohol or such a 

drug under the laws of this state does not constitute a defense 

against any charge of violating subsection (1). 

(3) "Under the influence" means that as a result of taking 

~- L-'•"•• C°""'' 

HB 0559 

into the body alcohol, drugs, or any combination thereof, a 

person's ability to safely operate a motor vehicle has been 

diminished. 

(4) Upon the trial of any civil or criminal action or 

proceeding arising out of acts alleged to have been committed by 

any person driving or in actual physical control of a vehicle 

while under the influence of alcohol, the concentration of alcohol 

in the -personis--biood person at the time alleged, as shown by 

eheffl±ea¼ analysis of the person's blood, urine, or breath, e~ 

othe~---bea~%y---~~b~tanee, shall give rise ~o the following 

p~esttmpt~o~s inferences: 

(a) If there was at that time an alcohol concentration of 

0.05 or less, it shaii ~ be presumed inferred that the person 

was not under the influence of alcohol. 

{b) If there was at that time an alcohol concentration in 

excess of 0.05 but less than 0.10, that fact shall not give rise 

to any p~e~ttmption inference that the person was or was not under 

the influence of alcohol but such fact may be considered with 

other competent evidence in determining the guilt or innocence of 

the person. 

(c) If there was at that time an alcohol concentration of 

0.10 or more, it shair ~ be p~esttmed inferred that the person 

was under the influence of alcohol. Stte~-presttmpe±on The inference 

1s rebuttable. 

(5) The provisions of subsection {4l do not limit the 
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introduction of any other competent evidence bearing upon the 

issue of whether the person was under t~~ intluence of alcohol~ 

drugs, or a combination of the two. 

(6) Each municipality in this state is given authority to 

enact 61-8-406, 61-8-408, 61-8-714, 61-8-722, and subsections (l) 

through (5) of this section, with the word ~state'' in 61-8-406 and 

subsection (1) of this section changed to read "municipality", as 

an ordinance and is given jurisdiction of the enforcement of the 

ordinance and of the imposition of the fines and penalties therein 

provided. • 

(7) Absolute liability as provided in 45-2-104 will be 

imposed for a violation of this section.·• 

Section 2. Section 61-8-402, MCA, is amended to read: 

~61-8-402. €hem¼eai--b¼ood Blood, breath, or urine tests. (1) 

Any person who operates or is in actual physical control of a 

vehicle upon ways of this state open to the public shall be deemed 

to have given consent, subject to the provisions of 61-8-401, to a 

ehemiea± test of his blood, breath, or urine for the purpose of 

determining the-a¼eoho½±e-eonte~t-o~-h~9-biood anv measured amount 

or detected presence of alcohol in his body if arrested by a peace 

officer for driving or for being in actual physical control of a 

vehicle while under the influence of alcohol, drugs, or a 

combination of the two. The test shall be administered at the 

~:rec::un of a peace officer havi~g reas2nao~e grounds t~ believe 

the person to have been driving or in actua: physical control of a 

-3- M.B 559 

HB 0559 

vehicle upon ways of this state open to the publicL while under 

the influence of alcohol, drugs, or a combination of the two. The 

arresting officer may desi9~ate which one-oE-the-8£ore~8id test or 

tests shall be administered. 

(2) Any person who is unconscious or who is otherwise in a 

condition rendering him incapable of refusal shall be deemed not 

to have withdrawn the consent provided by subsection (1) of this 

section. 

{3) If a ~es±de~t driver under arrest refuses upon the 

request of a peace officer to submit to a ehem±e~¼ test designated 

by the arresting officer as provided in subsection (1) 0£-th±~ 

~eet±on, none shall be given, but the officer shall, on behalf of 

the department, immediately seize his driver's license. The peace 

officer shall forward the license to the department, along with a 

sworn report that he had reasonable grounds to believe the 

arrested person had been driving or was in actual physical control 

of a vehicle upon ways of this state open to the public, while 

under the influence of alcohol, drugs, or a combination of the 

two, and that the person had refused to submit to the test upon 

the request of the peace officer. Upon receipt of the report, the 

department shall suspend the license for the period provided in 

subsection (5). 

(4) Upon seizure of a ~e9±de~e d~iver 1 s license, the peace 

office: $hall issue. on behalf cf the department, a temporary 

driving permit, which is valid for 72 hours after the time of 
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issuance. 

(5) The following suspension and revocation periods are 

applicable upon refusal to submit to a e~effl¼ee¼ test: 

{a) upon a first refusal, a suspension of 90 days with no 

provision for a restricted probationary license; 

(b) upon a second or subsequent refusal within 5 years of a 

previous refusal, as determined from the records of the 

department, a revocation of 1 year with no provision for a 

restricted probationary license. 

(6) b¼~e-ref~~a~-by-a ~ nonresident driver's license seized 

under this section shat~ must be sttbjeet-te-sttspens~en ~ by the 

department in--¼i~e-manner7-and-the-same-temperary-dr~v¼ng-perm¼t 

sha¼¼-be-½sstted-te-nenres¼dents to the licensing authority of the 

nonresident 1 s home state with a report of the nonresident's 

refusal to submit to a test. 

(7) All such suspensions are subject to review as hereinafter 

provided.q 

Section 3. 

"61-8-403. 

Section 61-8-403, MCA, is amended to read: 

Right of appeal to court. The department shall 

immedi4tely notify any person whose license or privilege to drive 

has been suspended or revoked, as hereinbefore authorized, in 

writing and such person shall have the right to file a petition 

within 30 days thereafter for a hearing in the matter in the 

districc court in the C8unty ~he:ein sucn person resides o: in the 

district court in the county in whrch tnis arrest was made. Such 
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court is hereby vested with jurisdiction and it shall be its duty 

to set the matter for hearing upon 10 days' written notice to the 

county attorney of the county wherein the appeal is filed and such 

county attorney shall represent the state, and thereupon the court 

shall take testimony and examine into the facts of the case, 

except that the issues shall be limited to whether a peace officer 

had rea~onable grounds to believe the person had been driving or 

was in actual physical control of a vehicle upon ways of this 

state open to the public, while under the influence of alcohol, 

drugs, or a combinacion of the two, whether the person was placed 

under arrest, and whether such person refused to submit to the 

test. The court shall thereupon determine whether the petitioner 

is entitled to a license or is subject to suspension as heretofore 

provided." 

Section 4. 

"61-8-404. 

Section 61-8-404, MCA, is amended to read: 

Evidence admissible conditions of 

admissibility. (l) ~pan the trial of any crimi~ai action or other 

proceeding arising out of acts alleged to ~ave been committed by 

any person in violation of 61-8-401 or 61-8-406: 

(al evidence of the any measured amount er detected presence 

of amo~nt--e~ alcohol in the person~s-b¼eed person at the time of 

the act alleged, as shown by a ehem¼eai !!! analysis of his blood, 

breath, or urine, is admissible~ and 

(b) a report of the facts and results af any ~hem¼eai test of 

a person's blood, breath, or urine administered under 61-8-402 is 
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admissible in evidence if: 

(i) the breath e"ely9t9-~epe~~ test was p~epared-~nd-ver±f±ed 

performed by the~ person who-per£ormed-the-te~t certified by the 

forensic sciences division of the department to administer breath 

tests or the blood or ~rine test was a laboratory analysis and the 

analysis was done in a laboratory operated by the department or 

;ttst¼ee or by any other- laboratory or facility certified or exempt 

from certification under ~he rules of the department; and 

(ii) ehe-report-wa9-p~epared-±ft-aeeerdanee-w±th-e"y-app~~eab¼e 

~~le9-0£-ehe-depa~t~e~~~-~~d 

t±i-±t if the tes~ was on a blood sample, the person 

withdrawing the b:ood ~~s~-have-Oeen ~ competent to do so under 

61-8-405(1). 

(2) If the person under arrest refused to submit to the test 

as here¼~abeve provided in this section, proof of refusal ~~a%¼-be 

is admissible in any c:iminal action or proceeding arising out of 

acts alleged to have been committed while the person was driving 

or in actual physical control of a vehicle upon the ways of this 

state open to the public, while under the influence of alcoholL 

drugs, or a combination of the two. 

(3) The provisions of this part do not limit the introduction 

of any other competent evidence bearing on the question of whether 

the person ~as under the influence of alcohol, drugs, or a 

combina.ti::m :;:;f the twc:." 

Section 5. Section 61-8-~0S, MCA, is amended to read: 
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•61-8-405. Administration of tests. (l) Only a physician or 

registered nurse or other qualified person under the supervision 

and direction of a physician or registered nurse acting at the 

request of a peace officer may withdraw blood for the purpose of 

determining aieoho¼¼c--content any measured amount or detected 

presence of alcohol in the person. This limitation does not apply 

to the taking of breath or urine specimens. 

(2) The person te9~ed may, at his own expense, have a 

physician or registered nurse of his own choosing administer a 

test, in addition to any administered at the direction of a pe1ce 

officer, for the purpose of determining the-emottnt-e~--eicoho¼--±n 

hi~--b¼ood any measured amount or detected presence of alcohol in 

the person at the time alleged~ as shown by chemicer analysis of 

his blood, breath, or urine. The failure or inability to obtain an 

additional test by a person does not preclude the admissibility in 

evidence of the test taken at the direction of a peace officer. 

(J) Upon the request of the person tested, full information 

concerning the test taken at the direction of the peace officer 

must be made available to him or his attorney. 

(4) No physician or registered nurse or other qualified 

person under the supervision and direction of a physician or 

registered nurse shall incur any civil or criminal liability as a 

result of the proper administering of a blood test when requested 

i~ writing by a peace officer to administer such a test. 

(5) If ehe ~ test given under 61-8-402 or 61-8-806 is a 
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ehemica¼ test of urine, the person tested must be given such 

privacy in the taking of the urine specimen as will ¼ftsttre ensure 

the aeeHraey integrity of the specimen and, at the same time, 

maintain the dignity of the individual involved. 

16) The depactment or--;ttst±ee in 

appropriate agency shall adopt uniform rules 

cooperation 

for the 

with 

giving 

any 

of 

b¼oo~--sieohe¼ tests and may require certification of training to 

administer the tests as considered necessary." 

Section 6. Section 61-8-406, MCA, is amended to read: 

•61-8-406. Operation of vehicle by a person with alcohol 

concentration of 0.10 or more. It is unlawful and punishable as 

provided in 61-8-722 and 61-8-723 for any person to drive or be in 

actual physical control of a vehicle upon the ways of this state 

open to the public while the person's alcohol concentration ~n 

ft¼~, as shown by analysis of the person's blood, breath, or urineL 

is 0.l0 or more, Absolute liability as provided in 45-2-104 will 

be imposed for a violation of this section." 

Section 7. Section 51-8-714, MCA, is amended to read: 

•61-8-714. Penalty for driving under the influence of alcohol 

or drugs. (1) A person convicted of a violation of 61-8-401 shall 

be punished by imprisonment in the county jail for not less than 

24 consecutive hours or more than 60 days and shall be punished by 

a fine of not less than $100 or more than $500. The jail sentence 

may not be suspended unless the judge finds that the impositiQn 0f 

the jail sentence will pose a risk to the defendant's physical or 
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mental well-being. 

(2) On a second conviction, he shall be punished by a fine of 

not less than $300 or mote than $500 and by imprisonment for not 

less than 7 days, at least 48 hours of which must be served 

consecutively, or more than 6 months. 

sentence may not be suspended unless the 

Three days of the jail 

judge finds that the 

imposition of the jail sentence will pose a risk to the 

defendant's physical or mental well-being. 

(3) On the third or subsequent conviction, he shall be 

punished by impriso~meAt for a term of not less than 30 days, at 

least 48 hours of which must be served consecutively, or more than 

l year, and by a fine of not less than $500 or more than $1,000. 

Notwithstanding any provision to the contrary providing for 

suspension of execution of a sentence imposed under this 

subsection, the imposition or execution of the first 10 days of 

the jail sentence imposed fer a third or subsequent offense that 

occurred within 5 years vf the first offense may not be deferred 

or suspended. 

(4) In addition to the punishment provided in this section, 

regardless of disposition, the defendant shall complete an alcohol 

information course at an alcohol treatment program approved by the 

department of institutions, which may, in the sentencing court's 

discretion and upon recomrne~dation of a certified chemical 

dependency counselor, i~clude a:cohol er drug ~reac~ent, or both. 

On conviction of a 5econd Qr s~bseque~t offense under this 
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section, in addition to the punishment provided in this section, 

regardless of disposition, ~he defendant shall complete an alcohol 

information course at an alcohol treatment program approved by the 

department of institutions, which must include alcohol or drug 

treatment, or both. &a.ch counselor providing education oc 

treatment shall, at the commencement of the education or 

treatment, notify the court that the defendant has been enrolled 

in a course or treatment program. If the defendant fails to attend 

the course or the treatment program, the counselor shall notify 

the court of the failure. As long a.s the alcohol .i~formation 

course and treatment proqram are approved as provided in this 

subsection, the defendant may attend the information course and 

treatment program of his choice. The treatment provided to the 

defendant at a treatment program must be at a level appropriate to 

his alcohol problem, as determined by the judge based upon the 

recommendation from the certified chemical dependency counselor. 

(5) For the purpose of determining the number of convictions 

under this s·ection, "conviction'' means a final conviction, as 

defined in 45-2-101, in this state, conviction for a violation of 

a similar statute in another state, or a forfeiture of bail or 

collateral deposited to secure the defendant's appearance in court 

in this state or another state, which forfeiture has not been 

vacated. An offender is considered to have been previously 

convicted for the purposes of ~~¼9-9@e~~on sentencing if less than 

5 years have elapsed between the commission of the present offense 
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and a previous conviction, If there has been no additional 

conviction for an offense under this section for a period of 5 

years after a prior conviction hereunder, then all records and 

data relating to the prior conviction are confidential criminal 

justice information as defined in 44-5-103 and public access to 

the information may only be obtained by district court order upon 

good cause shown. 

(6) For the purpose of calculating subsequent convictions 

under this section, a conviction for a violation of 61-8-406 also 

constitutes a conviction for a violation of 61-8-401." 

Section 8. Section 61-8-722, MCA, is amended to read: 

•61-8-722. Penalty for driving with excessive blood alcohol 

concentration. (1) A person convicted of a violation of 61-8-406 

shall be punished by imprisonment for not more than 10 days and 

shall be punished by a fine of not less than $100 or more than 

ssoo. 
(2) On a second conviction of a violation of 61-8-406, he 

shall be punished by imprisonment for not less than 48 consecutive 

hours or more than 30 days and by a fine of not less than $300 or 

more than $500. 

(3) On a third or subsequent conviction of a violation of 

61-8-406, he shall be punished by imprisonment for not less than 

48 consecutive hours or more than 6 months and by a fine of not 

less than $500 or more than $1,000. 

(4) The p~ovisions of 61-5-205(2), 61-5-208(2), and 
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61-ll-203(2)(d} relating to revocation and suspension of driver"s 

licenses shall apply to any conviction under 61-8-406. 

(5) In addition to the punishment provided in this section, 

regardless of disposition, the defendant shall complete an alcohol 

information course at an alcohol treatment program approved by the 

department of institutions, which may include alcohol or drug 

treatment, or both, if considered necessary by the counselor 

conducting the program. Each counselor providing such education or 

treatment shall, at the commencement of the education or 

treatment, notify the court that the defendant has been enrolled 

in a course or treatment program. If the defendant fails to attend 

the course or the treatmenc program, the counselor shall notify 

the court of the failure. 

(6) For the purpose of determining the ~umber of convictions 

under this section, "conviction" means a final conviction, as 

defined in 45-2-101, in this state or a similar statute in another 

state or a forfeiture of bai~ or collateral deposited to secure 

the defendant's appearance in court in this state or another 

state, which forfeiture has not been vacated. An offender is 

considered to have been previously convicted for the purposes of 

eh%s-seet±oft sentencing if less than 5 years have elapsed between 

the commission of the present offense and a previous conviction. 

If there has been no additional conviction for an offense under 

this section for a period of 5 years after a prior conviction 

hereunder, then such prior offense shall be expunged from the 
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defendant's record.'' 

Section 9. Section 61-8-805, MCA, is amended to read: 

R6l-8-805. Suspension for operating a commercia1 vehicle with 

e--b%eod alcohol concentration of 0.04 or more -- hearing. (1) A 

person whose b%oo~ alcohol concentration is 0.04 or more while he 

drives or is in actual physical control of a commercial motor 

vehicle is subject to tpe suspension of his commercial vehicle•. 

operator's endorsement. If the department receives a sworn report 

from a peace officer that the person was operating a commercial 

meter vehicle while his bieea alcohol ccr.ce~tration was 0.04 or 

more, the department shall suspend the drive:'s commercial vehicle 

operator's endorsement: 

(a) for 1 year, with no provision for a restricted 

probationary license or endorsement, upon receipt of the first 

report, except :hat if the offense occurred in a commerc~al motor 

vehicle transporting hazardous materials, the suspensio~ must be 

for 3 years~ and 

{b) for 10 years, with no provision for a restricted 

probationary license or endorsement, upon receipt of a second or 

subsequent repoct at any time as determined from the records of 

the depart~ent. 

(2) A peace officer who determines that a commercial motor 

vehicle ~perator's bieod alcohol concentration is 0.0 ➔ or more 

shail place the commercial motor vehicle ~pera~or au~ =f service 

3s mandated by federal regulations for 24 h=urs. 
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(3) The fact that any person charged with a violation of the 

provisions of subsection (l) is entitled to use alcohol under the 

laws of Montana is r.ot a defense against any charge of violating 

the provisions of subsection (1). 

(4) The department shall immediately notify in writing any 

person whose commercial vehicle operator's endorsement is 

suspended under this section. The person sttspeneed has the right 

to file a petition within 30 days after the notice is given for a 

hearing in the matter in the district court in the county in which 

the fir.ding of h¼~ed al:cohol concentration was made. The court has 

jurisdiction and shall set the matter for hearing upon 10 days' 

written notice to the county attorney of the county in which the 

appeal is filed. The county attorney shall represent the state. 

The court shall take testimony and examine the facts of the case, 

except that the issue is limited to whether the person was driving 

or had actual physical control of a commercial motor vehicle while 

his b¼ood alcohol concentration was 0.04 or more. The court shall 

determine whether the petitioner is entitled to a commercial 

vehicle operator 1 s endorsement or is subject to suspension as 

provided in this section. The provisions of 61-8-404 apply to any 

proceedings under this section." 

Section 10. Section 61-8-806, MCA, is amended to read: 

•61-8-806. €"~m±ea¼--b¼ood Blood, breath, or urine tests of 

commercial vehicle operators -- procedure suspension. { l l fl.. 

person who operates a commercial ~ocor vehicle upon the ways of 
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this state open to the public is considered to have given consent, 

subject to the provisions of 61-8-401 and 61-8-805, to a ehem¼ea¼ 

test of his blood, breath, or urine for the purpose of determining 

~he aleohol-conteftt-of-h±~-e~eod any measured amount of alcohol in 

his body if he is requested to submit to the test by a peace 

officer having reasonable grounds to believe the person to have 

been driving or in actual physical control of a commercial motor 

vehicle upon the ways of this state open to the public while his 

b¼ooa alcohol concentration was 0.04 or more. The peace officer 

may designate a blood, breath, or urine test to be administered. 

(2) A person who is unconscious or who is otherwise incapable 

of refusal is considered not to have withdrawn the consent 

provided in subsection {l). 

(3) If a commercial motor vehicle operator who is a resident 

of Montana refuses upon the request of a peace officer to submit 

to a ehemieal test designated by the officer as provided in 

subsection (1), the test may not be given. On behalf of the 

department, the officer shall immediately seize the person's 

driver's license showing the commercial vehicle operatot's 

endorsement and forward the license to the department, along with 

a sworn report that he had reasonable grounds to believe the 

person had been driving or was in actual physical control of a 

commercial motor vehicle upon ways of this state open to the 

public while having ~ eteed 3n alcohol concentration of 0.04 or 

more and that the person had refused to submit to the test upon 

-:6- HB 559 



the request of the officer. Upon 

department shall suspend the license 

subsection (5). 

HB 0559 

receipt of the report, the 

for a period provided in 

(4) Upon seizure of a resident's driver's license showing a 

commercial vehicle operator's endorsement, the peace officer shall 

issue, on behalf of the department, a temporary driving permit 

without the commercial vehicle operator's endorsement. The 

temporary driving permit is valid for 72 hours after issuance. 

{5) If a commercial motor vehicle operator refuses to submit 

to a ehem~e~% test as provided in subsection (3), the department 

shall suspend his commercial vehicle operator's endorsement: 

(a) upon first refusal, for l year, with no provision for a 

restricted probationary license or endorsement, except that if the 

offense occurred in a commercial motor vehicle transporting 

hazardous materials, the suspension for a first refusal must be 

for 3 years; 

(b} upon a second or subsequent refusal at any time as 

determined from the records of the department, for 10 years, with 

no provision for a restricted probationary license or endorsement. 

(6) A nonresident commercial motor vehicle operator who 

refuses to submit to a eftem¼eei test as provided in subsection {3) 

is subject to suspension by the department as provided in 

subsection (5) and ffl4y-~eee±ve must be given a temporary driving 

permit as provided in subsection(~).'' 

Section 11. Section 61-11-101, MCA, is amended to read: 
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"61-11-101. 

revocation of 

Report 

driver's 

of convictions and suspension or 

licenses surrender of 1icenses. (l) 

Whenever any person is convicted of any offense for which chapter 

5 makes mandatory the suspension or revocation of the driver's 

license of the person by the department, the court in 

conviction is had sha11 require the surrender to 

w{lich such 

it of all 

driver's licenses then held by the person so convicted. The court 

shall thereupon, within 5 days, forward the license to the 

department and at the same time forward a record of such 

conviction· to the department, providing that if such. person does 

not possess a driver's license the court shall so indicate in its 

report to the department. 

(2) Every court having jurisdiction over offenses committed 

under any act of this state or municipal ordinance regulating the 

operation of motor vehicles on highways shall forward, within 5 

days, to the department a record of the conviction or forfeiture 

of bail, not vacated, of any person in the court for a violation 

of any such laws, other than regulations governing standing or 

parking, and may recommend the suspension of the driver's license 

of the person so convicted. The court may also recommend that the 

deparrment issue a restricted probationary license ±n-i±ett-eE--~he 

~~~pen~~e"--reqtt~red--~n--6t-5-i88tit on the condition that the 

individual comply with the requirement that he attend and complete 

~-o~±ve~-¼m~~ovemen~-~~"eer-er an alc~hol t~e8emen~-program-~~-ene 

~~-~~~±~able information course as 2rovided in 61-8-714 and 
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61-8-722. The department shall issue a restricted probationary 

license unless the person otherwise is not entitled to a Montana 

driver's license. Upon issuance o E a probationary 1 icense, the 

licensee is subject to the restrictions set forth thereon and may 

not operate a vehicle in violation of those restrictions. 

(3) Any court or other agency of this state, or a subdivision 

thereof~ which has jurisdiction to take any action suspending, 

revoking, or otherwise limiting a license to drive shall report 

any such action and the adjudication upon which it is based to· the 

department within 5 days on ,forms furnished by the department'.·,. 

Section 12. Section 23-2-523, MCA, is amended to read: 

•23-2-523. Prohibited operation and mooring enforcement. 

(l} No person may operate or knowi~gly permit any person to 

operate any motorboat or vessel or manipulate any water skis, 

surfboard, or similar device or other contrivance in a reckless or 

negligent manner so as to endanger the life, limb, or property of 

any person, 

(2) No person may operate any motorboat, including a sailboat 

propelled by a motor of any kind, or manipulate any water skis, 

surfboard, or similar device attached to a motorboat while under 

the influence of alcoholL oe drugsL or a combination of the two. 

(3) It is unlawful for the owner of any motorboat or vessel 

or any person having such 1n charge or in control to authorize or 

~ncwingly permit the same to oe operated by any person who by 

reascn of physical or mental disabi~ity is incapable of operating 
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such watercraft under the prevailing circumstances. 

(4) No person may operate or knowingly permit any person to 

operate any motorboat or vessel at a rate of speed greater than 

will permit such person, in the exercise of reasonable care, to 

bring the vessel to a stop within the assured clear_ distance 

ahead. However, nothing in this part is intended to prevent the 

operator of a vessel actually competing in a regatta which is 

sanctioned by an appropriate governmental unit from attempting to 

attain high speeds on a marked racing course. 

(5) No person may make a reckless approach :o, departure 

from, or passage by a dock, ramp, diving board, or float. 

(6) Skiers being pulled by motorboats must have on their 

person a life preserver, buoyant vest, or ski belt. 

(7} No person may moor a vessel to any of the buoys or 

beacons placed in any waters of this state by the authority of the 

United States, an agency of the United States, or the department 

or in any manner hang on with a vessel to such buoy or beacon, 

except in the act of maintenance work on such buoy or beacon, nor 

may any person deface, remove, or destroy any such buoy, beacon, 

or other authorized navigational marker maintained in the waters 

of this state. 

(8) If an officer whose duty it is to enforce the sections of 

this law observes a vessel being used withOUL sufficient 

:ifesaving or firefighting devices or in an overloaded or OLher 

unsafe condition and in his judgment such use creates an 
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especially hazardous condition, he may direct the operator to take 

whatever immediate and reasonable steps would be necessary for the 

safety of those aboard the vessel, including directing the 

operator to return to mooring or launching site and to remain 

there until the situation creating the hazard is corrected or 

ended.•• 

Section 13. Section 23-2-535, MCA, is amended to read: 

•23-2-535. B%eod--aleoho¼ Alcohol concentration standards 

drug detection -- evidence admissible -- administration of tests. 

(l} The pre~~mpt¼en~ inferences contained in 61-8-40lt3till apply 

to any criminal action or proceeding arising out of acts alleged 

to have been committed in violation of 23-2-523(2). 

[2) Evidence of tfte any measured amount or detected presence 

of alcohol in a pe~9o"L9-eieee person at the time of the act 

alleged, as shown by analysis of the person's blood, breath, or 

urine, and any other competent evidence bearing on the question of 

whether the person was under the influence of alcohol, drugs, or a 

combination of the two at the time of the act alleged is 

admissible in any criminal action or proceeding arising out of 

acts alleged to have been committed in violation of 23-2-523(2). 

(3) If a person charged with violation of 23-2-523(2) refuses 

to submit to a eftemiea% test of his blood, breath, or urine for 

the purpose of determining ehe-~reo"e¼ie-eofttefte-oE-his-biood ~ 

measured amount or detected presence of alcohol, none will be 

given, but proof of refusal is admissible in any criminal action 
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or proceeding arising out of acts alleged to have been committed 

in violation of 23-2-523(2). 

(4) The provisions relating to administration of tests 

provided in 61-B-405 and the definition of b¼oocl alcohol 

concentration provided i~ 6l-B-407 apply to any testing done to 

determ¼ne-~"e-b¼oed-s¼eo~e~-eoncentr~t±o~-er a person charged with 

violation of 23-2-523(2). 

(5) As used in 23-2-523(21, the term "under the influence" 

shall have the meaning provided in 61-8-401(3)." 

Section 14. S~ction.,.45-?-205, MCA, is amended to read: 

"45-5-205. Negligent vehicular assault -- penalty. (1) If a 

person operates a motor vehicle in a negligent manner and he is 

driving while under the influence of alcoholL er-d~ttgs a dangerous 

drug, any other drug, or any combination of the three, as provided 

for in 61-8-401(1), and his conduct is the cause of bodily injury 

to another, he commits the offense of negligent vehicular assault. 

(2) A person convicted of the offense of negligent vehicular 

assault shall be fined an amount not to exceed Sl,000 or 

imprisoned in the county jail for a term not to exceed 1 year, or 

both." 

Section 15. Section 67-1-211, MCA, is amended to read: 

"67-1-211. B¼ood s¼eoho¼ Alcoh9~ concentration standards 

evidence admissible administration of tests. (1) If a person 

acting er dttempting to ac: as a crewmember cf an ai:craft has ~ 

Otoo~ an alcohol concentration Jf 0.04% by weight or more as 
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defined in 61-8-407, it may be inferred that the person is 

eoneitts±Yeiy--presttmed--te--be under the influence of alcohol or 

arttg9 and is in violation of 67-1-204. 

(2) Evidence of the any measured amount er detected presence 

of alcohol in a-pe~senis-b¼ee~ the person at the time of the act 

alleged under subsection (1) and any other competent evidence 

bearing on the question of whether the person was under the 

influence of alcohol, drugs, or a combination cf the two at the 

time of the act alleged is admissible in any criminal action or 

proceeding arising out of acts alleged to have been committed in 

violation of 67-1-204. 

(J} In any criminal action or proceeding arising out of acts 

alleged to have been committed in violation of 67-1-204, the court 

or jury may consider fed2ral regulations governing aeronautics. 

(4) A person who operates an aircraft over the lands and 

waters of this state is considered to have given consent to a 

eh~m±ee% test of his blood, breath, or urine for the purpose of 

determining the any measured amount or detected presence of 

alcohol o~ ~~~g-eo~eeftt-0£-n±~-b¼ood in his body if arrested by a 

peace officer for operating, attempting to operate, or being in 

actual physical control of an aircraft while under the influence 

of alcohol£ o~ drugs, or a combination of the two. The test must 

be administered at the direction of a peace officer who has 

reascnaole grcunds to believe the perscn was ~perating, attempt:~g 

to operate, or in actual physical control of an aircraft while 
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under the influence of alcoholL o~ drugs, or a combination of the 

two. The arresting officer may designate which one of the 

aforesaid tests must be administered. A person who is unconscious 

or who is otherwise in a condition rendering him incapable of 

refusal is considered not to have withdrawn the consent provided 

by this subsection. 

(5) If a person charged with violation of 67-1-204 refuses to 

submit to a ehem±ee¼ test of his blood, breath, or urine for the 

purpose of determining t~e-aleohe¼ eo"te"t-0£ any measured amount 

or detected presence of alcohol in his b¼ood body, none will be 

given, but proof of refusal is admissible in any criminal action 

or proceeding arising out of acts alleged to have been committed 

in violation of 67-1-204. 

(6) The provisions relating to administration of tests 

provided in 61-8-405 and the definition of alcohol concentration 

provided in 61-8-407 apply to any testing done to determine~ 

measured amount or detected presence of alcohol in a person and 

the b¼ood alcohol concentration of a person charged with violation 

of 67-1-204." 
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