HOUSE BILL NO. 559

INTRODUCED BY FAGG, VAN VALKENBURG, O'KEEFE
BY REQUEST OF THE DEPARTMENT OF JUSTICE

IN THE HOUSE

FEBRUARY 1, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FPEBRUARY 2, 1991 FIRST READING.

FEBRUARY 21, 1991 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPCRT ADOPTED.

FEBRUARY 22, 1991 PRINTING REPORT.

FEBRUARY 23, 1991 . SECOND READING, DO PASS.

FEBRUARY 25, 1991 ENGROSSING REPORT.

FEBRUARY 26, 1991 THIRD READING, PASSED.

AYES, 98; NOES, 1.
TRANSMITTED TO SENATE.
IN THE SENATE

FEBRUARY 27, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FIRST READING.

APRIL 4, 1991 COMMITTEE RECOMMEND BILL BE

CONCURRED IN AS AMENDED. REPORT
ADCPTED.
APRIL 5, 1991 SECOND READING, CONCURRED IN.
APRIL 6, 1991 THIRD READING, CONCURRED IN.

AYES, 49; NOES, 0.
RETURNED TO HOUSE WITH AMENDMENTS.
IN THE HOUSE :
APRIL 6, 1991 RECEIVED FROM SENATE.

APRIL 9, 1991 SECOND READING, AMENDMENTS NOT
CONCURRED IN.



APRIL 11, 1991 ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE SENATE

APRIL 16, 18991 ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE HOUSE
APRIL 25, 1991 CONFERENCE COMMITTEE REPORTED.

SECOND READING, CONFERENCE COMMITTEE
REPORT ADOPTED.

THIRD READING, CONFERENCE COMMITTEE
REPORT ADOPTED.

IN THE SENATE

APRIL 29, 1991 CONFERENCE COMMITTEE REPORT ADOPTED.
IN THE HOUSE

APRIL 29, 1991 SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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£~ BILL NO. f;Sﬁf
INTRODUCED BY F?szy< Dék b4£¥%4&A§//(:ZZL//

BY REQUEST OF THE DEPARTMggT OF JdéTICE

A BILL FOR AN ACT ENTITLED: "AN ACT T0 GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO OPERATING MOTOR VEHICLES,
BOATS, AND AIRCRAFT WHILE UNDER THE INFLUENCE OF ALCOHOL OR
DRUGS; AND AMENDING SECTIONS 23-2-523, 23-2-535, 45-5-205,
61-8 ‘401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61-8-406,
61-8-714, 61-8-722, 61-8-805, 61-8-806, 61-11-101, AND

67-1-211, MCA."

BE IT ENACTED BY THE LEGISLATURE O THE STATE OF MONTANA:

Section 1. Section 61-8-401, MCA, is amended to read:

"61-8-401. Persons under the influence of alcohol or
drugs. (1) It is unlawful and punishable as provided in
61-8-714 and 61-8-723 for any person who is under the
influence of:

(a) alcohol to drive or be in actual physical control
of a vehicle upon the ways of this state open to the public;

(k) a mnarcotie dangerous drug to drive or be in acuiual
physical control of a vehicle within this state;

(¢) any other drug to drive or be in actual physical
control of a vehicle within this state; or

{d) alcohol and any dingerous or o:ther drug to drive or
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be in actual physical control of a vehicle within this
state.

(2) The fact that any person charged with a wviolation
of subsection (1) is or has been entitled to use alcohol or
such a drug under the laws of this state does not constitute
a defense against any charge of violating subsection (1).

(3) "Under the influence" means that as a result of
taking into the body alcchol, drugs, or any combination
thereof, a person's ability to safely operate a notor
vehicle has beer diminished.

(4) Upon the trial of any civil or criminal action or
proceeding arising out of acts alleged to have been
committed by any person driving or in actual physical
contral of a vehicle while under the influence of alcohol,
the concentration of alcohol in the persemis-bised person at
the time alleged, as shown by ehemieal analysis of the
person's blood, urine, or breath, or-other~bodity-substancey
shall give rise to the following presumptiens inferences:

{a) If there was at that time an alecohol concentration
of 0.05 or less, it shaki may be presumed inferred that the
person was not under the influence of alcohol.

{b} 1If there was at that time an alecohol concentration
in excess of 0.05 but less than 0.10, that fact shall not
give rise to any presumptisn inference that the person was

or was not under the influence of alcohoel but such Fact may
INTRODUCED BILL

HB 59
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be considered with other competent evidence in determining
the guilt or innocence of the person.

{c) If there was at that time an alcohol concentration
of 0.10 or more, it shali may be presumed inferred that the
person  was under the influence of alcohol. Such-presamption
The inference is rebuttable.

{5) The provisions of subsection {(4) do net limit the
introduction of any other competent evidence bearing upon
the issue of whether the person was under the influence of

alcohol, drugs, or a combination of the two.

(6) Each municipality in this state 1s given authority
tc enact 61-8-406, 61-8-408, 61-8-714, é€l-B-722, and
subsections (1) through (5) of this section, with the word
"state" in 61-B-406 and subsection (1)} of this section
changed to read “"municipality®, as an ordinance and 1s given
jurisdiction of the enforcement of the ordinance and of the
imposition of the fines and penalties therein provided.

(7} Absclute liability as provided in 45-2-104 will be
imposed for a violation of this section.”

Section 2. section 61-8-402, MCA, is amended to read;

"61-8-402. Ehemieat---bioced Blood, breath, or urine

tests. (1) Any person who operates or is in actual physical

control of a wvehicle upon ways of this state open to the
public shall be deemed to have given consent, subject to the

provisions of 61-8-401, to a ehemieal test or tests of his
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blood, breath, or urine for the purpose of determining the

atcoholic-content —-of--his-—-hised any measured amount or

detected presence of alcohol, drugs, or a combinaticon of the

two in his body if arrested by a peace officer for driving

or for being in actual physical control of a wvehicle while

under the influence of alcohol, drugs, or a combination of

the two. The test ocr tests shall be administered at the
direction of a peace officer having rea: ynable grounds to
believe the person to have been driving or in actual
physical control of a vehicle upon ways of this state open
to he public, while under the influence of alcohol, drugs.

or a combination of the two. The arresting cfficer may

designate which ene-sf-the-aforesatd test or tests shall be

adninistered. A person may not be given more than two tests

unless the person chooses to have a test as provided in

61-8-405(2}.

{2) Any person who is unconscious or who is otherwise

in a condition rendering him incapable of refusal shall be
deemed not to have withdrawn the consent provided by
subsection (1) of this section.

(3) If a resident driver under arrest refuses upon the
request of a peace officer to submit to a chemical test or
tests designated by the arresting officer as provided in
subsection (1) ef-thia-seetion, none shall be given, but the

officer shall, on behalf of the department, immediately
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seize his driver's license. The peace officer shall forward
the license to the department, along with a sworn report
that he had reasonable grounds to believe the arrested
person had been driving or was in actual physical control of
a vehlcle upon ways of this state open to the public, while

under the influence of alcohol, drugs, or a combination of

the two, and that the person had refused to submit to the
test or tests wupon the request of the peace officer. Upon
receipt of the report, the department shall suspend the
license for the period provided in subsection (5}%.

(4) Upon seizure of a reaideat driver's license, the
peace officer shall issue, on behalf of the department, a
temporary driving permit, which is valid for 72 hours after
the time of issuance.

{5} The following suspension and revocation periods are
applicable upon refusal to submit to a echemicat test or
tests:

{a) wupon a first refusal, a suspension of 90 days with
no provision for a restricted probationary license;

{b} upon a second or subsequent refusal within 5 vyears
cf a previous refusal, as determined from the records of the
department, a revocation of 1 year with no provision for a
restricted probationary license.

(6} bike-refusat-by-a A nonresident driver's license

seized under this section sha}t must be subject--to
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suspension sent by the department 4n-itke--manner;--and--the
asme—-—temperary---driving---permie---shalti-—--be--issuved--to

nenresidents to the licensing authority of the nonresident's

home state with a report of the nonresident's refusal to

submit to a test.

{7} ALl such suspensions are subject to review as
hereinafter provided."

Section 3. section 61-8-403, MCA, is amended to read:

"61-8-403. Right of appeal to court. The department
shall immediately notify any person whose 1license or
privilege to drive has been suspended or revoked, as
hereinbefore authorized, in writing and such person shall
have the right to file a petition within 30 days thereafter
for a hearing in the matter in the district c¢court in the
county wherein such person resides or in the district court
in the county in which this arrest was made. Such court is
hereby vested with jurisdiction and it shall be its duty to
set the matter for hearing upon 10 days' written notice to
the c¢ounty attorney of the county wherein the appeal is
filed and such county attorney shall represent the state,
and thereupon the court shall take testimony and examine
into the facts of the case, except that the issues shall be
limited to whether a peace officer had reasonable grounds to
believe the perscn had been driving or was in actual

physical control of a vehicle upen ways of this state open
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to the public, while under the influence of alcohol, drugs,

or _a combinatien of the two, whether the person was placed

under arrest, and whether such person refused to submit to
the test or tests. The court shall thereupcn determine
whether the petitioner 1is entitled to a license or is
subject to suspension as heretofore provided."

Section 4. section 61-8-404, MCa, is amended to read:

"61-8-404. Evidence admissible - conditions of
admissibility. (1) Upon the trilal of any criminal ac:iion or
other proceeding arising out of acts alleged to have been
committed by any person in wvioclation of 61-8-401 or
61-8-406:

(a) evidence of the any measured amount or detected

presence of emcunt-of alcohol, drugs, or a combination of

the two in the pe.son's-biood person at the time of the act
alleged, as shown by a echemieat an analysis of his blood,
breath, or urine, is admissible; and

{b) a report of the facts and results of any chemteal
test or tests of a person's blood, breath, or urine
administered under 61-8-402 is admissible in evidence if:

{i) the breath anatysis-report test was prepared--and
vertfied performed by the a person who-performed-the-test

certified by the forensic sciences division of the

department to administer breazh tests or the blood or urine

test was a laboratory analysis and the analysis was done in
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a laboratory operated by the department of-justice or by any
other laboratory or facility certified or exempt from
certification under the rules of the department; and

[ii) the--report--was--prepared--in——accordance-with-any
appticabie-rutes-ef-the-departments-and

t¥iiy if the test was on a blood sample, the person
withdrawing the blood must-have-been was competent to do so
under 6!-8-405(1).

(2) If the person under arrest refused to submit to the

test Oor tests as hereirnabove provided in this section, proof

of refusal shaii-be is admissible in any criminal action or
proceeding arising out of acts alleged toc have been
committed while the person was driving or in actual physical
control of a vehicle upon the ways of this state open to the

public, while under the influence of alcohocl, drugs, or a

combination of the two.

(3) The provisions of this part do not limit the
introduction of any other competent evidence bearing on the
question o©of whether the person was under the influence of

aleohol, drugs, or a combination of the two."

Section 5. Section 61-8-405, MCA, is amended to read:

"61-8—-405. Administration of tests. {1) Only a
physician or vregistered nurse or other qualified person
under the supervision and direction of a physician or

registered nurse acting at the request of a peace officer
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may withdraw blood for the purpose of determining aicohotic

cenetent any measured amount or detected presence of alcghol,

drugs, or a comhination of the two in the person. This

iimitation does not apply to the taking of breath or urine
specimens.

{2) The person tested under arrest may, at his own
expense, have a physician or registered nurse of his own
choosing administer a test, in addition to any administered
at the direction of a peace officer, for the purpose of
determining the-amor st-of-atcohot-tn-hia-bteod any measured

amount or detected presence of alcohol, drugs, or a

combination of the two in the person at the time alleged, as

shown by ehemieat analysis of his blood, breath, or urine.
The failure or inability to obtain an additional test by a
person does not preclude the admissibility in evidence of
the test or tests taken at the direction of a peace officer.

(3} Upon the request of the person tested, full
information concerning the test or tests taken at the
direction of the peace officer must be made available to him
or his attorney.

(4} HNo physician or registered nurse or other qualified
person under the supervision and direction of a physician or
registered nurse shall ineur any civil or criminal liability
as a result of the proper administering of a blood test when

requested in writing by a peace officer to admiaister such a
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test.

{5) If e£he a test given under 61-8-402 or 61-8-806 is a
ehemteat test of urine, the person tested must be given such
privacy in the taking of the urine specimen as will tnaure
ensure the ameeuraecy integrity of the specimen and, at the
same time, maintain the dignity of the individual involwved.

(6) The department of-justice in cooperation with any
appropriate agency shall adopt uniform rules for the giving
of brosd-ateshot tests and may require certification of
training to administer the tests as considered necessary."

Section 6. Section 61-8-406, MCA, is amended to read:

“61-8-406. Operation of wvehicle by a person with
alcohol concentration of 0.10 or more. It is unlawful and
punishable as provided in 61-8-722 and 61-8-723 for any
person to drive or be in actual physical control of a
vehicle upon the ways of this state open to the public while

the person's alcohol concentration in his, as shown by

analysis of the person's blood, breath, or urine, is 0.10 or
more. Absolute liablility as provided in 45-2-104 will be
imposed for a violation of this section.”
Section 7. Section 61-8-714, MCA, is amended to read:
"61-8-714. Penalty for driving under the influence of
alcohol or drugs. (1} & person convicted of a violation of
61-8-401 shall be punished by imprisonment in the county

jail for not less than 24 consecutive hours or more than 60
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days and shall be punished by a fine of not less than $100
or more than $500. The jail sentence may not be suspended
unless the Jjudge finds that the imposition of the jail
sentence will pose a risk to the defendant's physical or
mental welli-being.

(2) On a second conviction, he shall be punished by a
fine of not less than $300 or more than $500¢ and by
imprisonment for not less than 7 days, at least 4B hours of
which must be served consecutively, or more than 6 months.
Three days of the jail sentence may not be suspended unless
the judge finds that the imposition of the jail sentence
will posc a risk to the defendant's physical or mental
well-being.

{3) On the third or subsequent conviction, he shall be
punished by iaprisonment for a term of not less than 30
days, at least 48 hours of which must be served
consecutively, or more than 1 year, and by a fine of not
less than $500 or more than $1,000. Notwithstanding any
provision to the contrary providing £for suspension of
execution of a sentence imposed under this subsection, the
imposition or execution of the first 10 days of the jail
sentence imposed for a third or subsequent offense that
occurred within 5 years of the first offense may nct be
deferred ¢ suspended.

{4) In addition teo thr punishment provided in this

io
11
12
13
14
15
16
17
is
19
20
21
22
23
24

25

IC 0871/01

section, regardless of disposition, the defendant shall
complete an alcchol information course at an alcchol
treatment program approved by the department of
institutions, which may, in the sentencing court's
discretion and upon recommendation of a certified chemical
dependency counselor, include alcohol or drug treatment, or
both. On conviction of a second or subsequent offense under
this section, in addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol jinformaticn course at an alcohol
treatment program approved by the department of
institucions, which must include alcohol or drug treatment,
or both. Each counselor providing education or treatment
shall, at the commencement of the education or treatment,
notify the court that the defendant has been enrcolled in a
course or treatment program. If the defendant £fails to
attend the course or the treatment program, the counselor
shall notify the court of the failure. As 1long as the
alcohol information course and treatment program are
approved as provided in this subsection, the defendant may
attend the information course and treatment program of his
choice. The treatment provided to the defendant at a
treatment program must be at a level appropriate to his
alcohol problem, as determined by the judge based upon the

recommendation from the certified chemical dependency
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counselor.

(5] For the purpose of determining the number of
convictions under this section, "conviction" means a final
conviction, as defined in 45-2-101, in this state,
conviction for a violation of a similar statute in another
state, or a farfeiture of bail or c¢ollateral deposited to
secure the defendant's appearance in court in this state or
another state, which forfeiture has not been vacated. An
offender is considered to have been previously convicted for
the purposes of this-sectien sentencing if less than 5 years
have elapsed between the commission of the present offense
and a previous conviction. If there has been no additional
conviction for an offense under this section for a period of
5 years after a prior conviction hereunder, then all records
and data relating to the prior conviction are confidential
criminal justice information as defined in 44-5-103 and
public access to the information may only be obtained by
district court order upon good cause shown.

{6y For the purpose of calculating subsequent
convictions under this section, a conviction for a wviolation
of 61-B-406 also constitutes a conviction for a violation of
61-8-401."

Section 8. 3section 61-8-722, MCA, is amended to read:

“§1-8-722. Penalty for driving with exceusive bioced

alcohol concentration. (1) A purson convicted of a violation
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of 61-8-406 shall be punished by imprisonment for not more
than 10 days and shall be punished by a fine of not less
than $100 or more than $500.

(2) On a second conviction of a violation of 61-8B-406,
he shall be punished by imprisonment for not less than 48
consecutive hours or more than 30 days and by a fine of not
less than $300 or more than $500.

{3} On a third or subsequent conviction of a wviolation
of 61-8-406, he shall be punished by imprisonment for not
less than 48 consecutive hours or more than & months and by
a fine of not less than $500 or more than $1,000,

(4) The provisions of 61-5-205(2), 61-5-208(2), and
61-11-203(2)(d) relating to revocation and suspension of
driver's 1licenses shall apply to any conviction under
61-8-106.

(%) In additien to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of
instituticons, which may include alcohel or drug treatment,
or both, if considered necessary by the counselor conducting
the program. Each counselor providing such education or
treatment shall, at the commencement of the education or
treatment, notify the court that the defendant has been

enrolled in a cuurse or treatment program. Yf the defendant
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fails to attend the ccurse or the treatment program, the
counselor shall notify the court of the failure.

({6) For the purpose of determining the number of
convictions under this section, "conviction" means a final
conviction, as defined in 45-2-101, 1in this state or a
similar statute in another state or a forfeiture of bail or
collateral deposited to secure the defendant's appearance in
court in this state or another state, whicnh forfeiture has
not been vacated. An offender is considered to have been
previously convicted for the purposes of this--sectieon
sentencing if less than 5 years have elapsed between the
commission of the present cffense and a previous conviction.
If there has been no additicnal conviction for an offense
under this section for a period of 5 years after a prior
conviction hereunder, then such prior offense shall be
expunged from the defendant's record.”

Section 9. Section 61-8-80%, MCA, is amended to read:

"61-8-805. Suspension for operating a commercial
vehicle with a-bised alcohol conceatration of 0.04 or more
—- hearing. (1) A person whose bioed alcohol concentratiaon
is 0.04 or more while he drives or is in actual physical
control of a commercial motor vehicle is subject to the
suspension of his commercial vehicle operator's endorsement.
If the department receives a sworn report from a peace

officer that the person was operating a commurcial motor
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vehicle while his bleesd alcohol concentration was 0.04 ar
more, the department shall suspend the driver's commercial
vehicle operator's endorsement:

{a) for 1 year, with no provision for a restricted
probationary license or endorsement, upon rteceipt of the
first report, except that 1f the offense occurred in a
commercial motor vehicle transporting hazardous materials,
the suspension must be for 3 years; and

(b) for 10 vyears, with no provision for a restricted
probationary license or endorsement, upon receipt of a
second or subsequent report at any time as determined from
the records of the department.

(2) A peace officer who determines that a commercial
motor vehicle operator's bisod alcohol concentration is 0.04
or more shall place the commercial motor vehicle operator
out of service as mandated by federal regulations for 24
hours,

{3) The fact that any person charged with a wviolation
of the provisions of subsection (1) is entitled to use
alcohol wunder the laws of Montana is not a defense against
any charge of violating the provisions of subsecticn (1).

{4) The department shall immediately notify in writing
any person whose commercial vehicle operator's endorsement
is suspended under this section. The person suspended has

the right to file a petition within 30 days after the notice
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is given for a hearing in the matter in the district court
in the county in which the finding of biesed alcohol
concentration was made. The court has jurisdiction and shall
set the matter for hearing upon 10 days' written notice to
the county attorney of the county in which the appeal is
f£iled. The county attorney shall represent the state. The
court shall take testimony and examine the facts of the
case, except that the issue is limited to whether the person
was driving or had actual physical control of a commercial
motor wvehicle while his bteosd alcohcl cencentration was 0.04
or more., The court shall determine whether the petitioner is
entitled to a commercial vehicle operator's endorsement or
is subject to suspension as provided in this section. The
provisions of 61-8-404 apply to any proceedings under this
section."

Section 10. Section 6§1-8-806, MCA, is amended to read:

"61-8-806. Ehemicat-bleed Blood, breath, or urine tests
of commercial vehicle operators =-— procedure -— suspension.
{1} A perscn who operates a commercial motor vehicle upon
the ways of this state open to the public is considered to
have given <consent, subject to the provisions of 61-8-401
and 61-8-805, to a ehemieal test of his blood, breath, or
urine For the purpose ¢f determining the alcohei-content-of

his-bleed any measured amount of alcohol in his body if he

is requested to submit to the te:t by a peace officer having
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reasonable grounds to believe the person to have been
driving or in actual physical control of a commercial motor
vehicle upon the ways of this state open to the public while
his bieoed alcohol concentration was 0.04 or more. The peace
cfficer may designate a blood, breath, or urine test to be
administered.

(2) A person who is unconscious or who is otherwise
incapable of refusal is considered not to have withdrawn the
consent provided in subgection {1).

{3) If a commercial motor vehicle operator who is a
resident of Montana refuses upon the request of a peace
officer to submit to a chemical test designated by the
officer as provided in subsection (1), the test may not be
given. On behalf of the department, the officer shall
immediately seize the person's driver's license showing the
commercial vehicle operator's endorsement and forward the
license to the department, along with a swarn report that he
had reasonable grounds to believe the person had been
driving or was in actual physical control of a commercial
motor vehicle upcn ways of this state open to the public
while having a bteed an alcohol concentration of 0.04 or
more and that the person had refused to submit to the test
upon the request of the cofficer. Upcon receipt of the report,
the department shall suspend the license for a period

provided in subsection (5).
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{4) Upon seizure of a resident's driver's license
showing a commercial vehicle operator's endorsement, the
peace officer shall issue, on behalf of the department, a
temporary driving permit without the commercial vehicle
cperator's endorsement. The temporary driving permit is
valid for 72 hours after issuance.

(5)' If a commercial motor vehicle cperator refuses to
submit to a ekhemieat test as provided in subsection (3), the
department shall suspend his commercial vehicle operator's
endorsement

{a} upon first refusal, for 1 year, with no provision
for a restricted probationary license or endorsement, except
that if the offense occurred in a commercial motor wvehicle
transporting hazardous materials, the suspension for a first
refusal must be for 3 years;

{b) upon a second or subsequent refusal at any time as
determined from the records of the department, for 10 years,
with no provision for a restricted probationary license or
endorsement.

{6) A nonresident commercial motor vehlcle operator who
refuses to submit to a ehemicatr test as provided in
subsection (3) is subject to suspension by the department as
provided in subsection (5) and may-receive must be given a

temporary driving permit as provided in subsection (4)."

Section 11. section 61-11-10, MCA, is amended to read:
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"61-11-101. Report of convictions and suspension or
revocation of driver's licenses —— surrender of licenses.
{1) Whenever any person is convicted of any offense for
which chapter 5 makes mandatory the suspension or revocation
of the driver's license of the person by the department, the
court in which such conviction 1is had shall require the
surrender to it of all driver's licenses then held by the
person so convicted. The court shall thereupon, within 5
days, forward the license to the department and at the same
time forward a record of such convicticon to the department,
providing that if such person does not possess a driver's
license the court shall so indicate in its report to the
department.

(2) Every court having jurisdiction over offenses
cormitted under any act of this state or municipal ordinance
regulating the operation of motor vehicles on highways shall
forward, within % days, to the department a record of the
conviction or forfeiture of bail, not vacated, of any person
in the court for a vioclation of any such laws, other than
regulations governing standing or parking, and may recommend
the suspension of the driver's 1license of the person so
convicted. The court may also recommend that the department
issue a restricted probationary 1license in--itreu-of-the

suspension-reguired-in-6%~5-268{2} on the condition that the

individual comply with the reguirement that he attend and
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complete a-driver-improvement-schosi-or an alcohol treatment

progrem--if--one-is-availabte information course as provided

in 61-8~714 and 61-8-722. The department shall issue a

restricted probationary license unless the person otherwise
is not entitled to a Montana driver's license. Upon issuance
of a probationary license, the licensee is subject to the
restrictions set forth therecon and may not operate a vehicle
in violation of those restrictions.

(1) Any court or other agency of this state, or a
subdivision theresf, which has Jjurisdiction to take any
action suspending, revoking, or otherwise limiting a license
to drive shall report any such action and the adjudication
upon which it is based to the department within 5 days on
forms furnished by the department."”

Section 12. Section 23-2-523, MCA, is amended to read:

"23-2-523, Prohibited operatiocn and mooring -
enforcement. (1) No person may operate or knowingly permit
any person to operate any motorboat or vessel or manipulate
any water skis, surfboard, or similar device or other
contrivance in a reckless or negligent manner so as to
endanger the life, limb, or property of any person.

{2) No person may operate any motorboat, including a
sailboat propelled by a motor of any kind, or manipulate any
water skis, surfboard, or similar device attached to a

motorboat while under the influence of alecchol, er drugs, or
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a combination of the two.

{3) It is unlawful for the owner of any motorboat or
vessel or any person having such in charge or in control to
authorize or knowingly permit the same to be operated by any
person who by reason of physical or mental disability is
incapable of operating such watercraft under the prevailing
circumstances.

{4} No person may operate or knowingly permit any
person to operate any motorboat or vessel at a rate of speed
greater than will permit such perscn, in the exercise of
reasonable care, to bring the vessel to a stop within the
assured clear distance ahead. However, nothing in this part
is intended to prevent the operato; of a wvessel actually
competing in a regatta which is sanctioned by an appropriate
governmental unit from attempting to attain high speeds on a
marked racing course.

(5) No parson mgy make a reckless approach to,
departure from, or passage by a dock, ramp, diving board, or
fioat.

(6) Skiers being pulled by motorboats must have on
their perscn a life preserver, buoyant vest, or ski belt.

{(7) No perscn may moor a vessel to any of the buoys or
beacons placed in any waters of this state by the authority
of the United States, an agency of the United States, or the

department ©or in any manner hang on with a vessel to such
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buoy or beacon, except in the act of maintenance work on
such buoy or beacon, nor may any person deface, remove, or
destroy any such buocy, beacon, or other authorized
navigational marker maintained in the waters of this state.
(B) If an officer whose duty it 1is to enforce the
sections of this law observes a vessel being used without
sufficient 1lifesaving or firefighting devices or in an
overloaded or other unsafe condition and in his judgment
such use creates an especially hazardous condition, he may
direct the operator to take whatever immediate and
reasonable steps would be necessary for the safety of those
at »ard the vessel, including directing the operator to
return to mooring or launching site and to remain there
until the situation creating the hazard 1is corrected or

ended. "

Section 13. section 23-2-535, MCA, is amended to read:

“23-2-535. Biood----ateohoil Alcohol concenktration
standards -- drug detection -- evidence admissible -—-
administration of tests, (1) The presumptiens inferences

contained in 61-8-401¢3%(4) apply to any criminal action ar
proceeding arising out of acts alleged ¢to have been

committed in violation of 23-2-523(2).

{2) Evidence of the any measured amount or detected

presence of alcohel, drugs, or a combination of the two in a

personta--blood person at the time of the act alleged, as
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shown by analysis of the person's blood, breath, or urine,

and any other competent evidence bearing on the question of
whether the person was under the influence of alcohol,

drugs, ot a combination of the two at the time of the act

alleged is admissible in any criminal action or proceeding
arising out of acts alleged to have been committed in
viclation of 23-2-523(2).

(3) If a person charged with violation of 23-2-523(2)
refuses to submit to a chemieal test or tests of his hlood,
breath, or wurine for the purpose of determining the
atcoholie--econtent-—-cf--his--btood any measured amount or

detected presence of alcohol, drugs, or a combination of the

two, none will be given, but proof of refusal is admissible
in any criminal action or proceeding arising out of acts
alleged tc have been committed in viclation of 23-2-523(2).
{4) The provisions relating to administration of tests
provided in $1-8-405 and the definition of bieed alcohol
concentration provided in 61-8-407 apply to any testing done
to determine-~the-bliood-aleohot——concentration--of a person
charged with violation of 23-2-523(2).
(5) As used in 23-2-%23(2), the term "under the
influence” shall have the meaning provided in 6£1-8-401(3)."
Section 14. Section 45-5-205, MCA, is amended to read:
"45-5-205. Negligent vehicular assault -- penalty. (1)

If a person operates a motor vehicle in a negligent manner

—-29-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 6871/01

and he is driving while under the influence of alcohel, or

drugs a dangerous drug, any other drug, or any combination

of the three, as provided for in 61-8-401(1), and his
conduct is the cause of bodily injury to another, he commits
the offense of negligent wvehicular assault.

(2) A person convicted of the offense of negligent
vehicular assault shall be Eined an amount not to exceed
$1,000 or impriscned in the county jail for a term not to
exceed 1 year, or both."

Section 15. section 87-1-211, MCA, is amended Lo read:

"67-1-211, Bisad aicohol aAlcchol conce kration
standards —-- evidence admissible -— administration of tests.
{1) If a person acting or attempting to act as a crewmember
of an aircraft has m-bioed an alcohol concentration of 0.04%

by weight or more as defined in 61-8-407, it may be inferred

that the person is esnetusively-presumed-to-be under the
influence of alcohol er--drugs and is in wvioclation of
67-1-204.

(2) Evidence of the any measured amount or detected

presence of alcohol, drugs, or a combination of the two in =&

personis-bleod the person at the time of the act alleged
under subsection (1) and any other competent evidence
bearing on the question of whether the person was under the

influence of alcohol, drugs, or a combination of the two at

the time of the act alleged is admissible in any criminal
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action or proceeding arising out of acts alleged to have
been committed in violation of 67-1-204.

(3) 1In any criminal action or proceeding arising out of
acts alleged to have been committed 1in vielation of
67-1-204, the court or jury may consider federal regulations
governing aeronautics.

{4) A person whe operates an aircraft over the 1lands
and waters of this state is considered to have given consent
to a ehemieal test or tests of his blcod, breath, or urine

for the parpose of determining #he any measured amount or

detected presence of alcohol, or drug-content-of-his-bieed

drugs, or a combination of the two in his body if arrested

by a peace officer for operating, attempting to operate, or
being in actual physical contrcl of an aircraft while under

the influence of alcohol, or drugs, or a combination of the

two. The test or tests must be administered at the direction
of a peace officer who has reasonable grounds to believe the
person was cperating, attempting to operate, or in actual
physical control of an aircraft while under the influence of

alcohol, or drugs, or a_combination of the two. The

arresting officer may desiqnate which sne of the aforesaid
tests must be administered. A person who iIs unconscious or
whe is  otherwise in a condition rendering him incapable of
refusal is considered not to have withdrawn the consent

provided by this subsection.
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(5) If a person charged with violation of 67-1-204
refuses to sabmit to a ehemzecat test or tests of his blood,
breath, or urine for the purpose of determining the-aicohoi

content-of any measured amount or detected presence of

alcohol, drugs, or any combination of the two in his biesed

body, none will he given, but proof of refusal is admissible
in any criminal action or proceeding arising out of acts
alleged to have been committed in violation of 6§7-1-204,

(6) The provisions relating to administraticn of tests
provided in 61-8-405 and the definition of alcchol
concentration provided in 61-8-407 apply to any testing done

to determine any measured amount or detected presence of

alcohol, drugs, or a combination of the two in a person and

the biood alcohol concenctration of a person charged with
violation of 67-1-204."

-End-
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APPROVED BY COMMITTEE
BN JUDICIARY
HOUSE BILL NO. 559
INTRODUCED BY FAGG, VAN VALKENBURG, O'KEEFE

BY REQUEST OF THE DEPARTMENT OF JUSTICE

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND
CLARIFY THE TLAWS RELATING TO OPERATING MOTOR VEHICLES,
BOATS, AND AIRCRAFT WHILE UNDER THE INFLUENCE OF ALCOHOL OR
DRUGS; AND AMENDING SECTIONS 23-2-523, 23-2-%35, 45-5-205,
61--401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61-B-406,
61-8-714, 61-8-722, 61-8-805, 61-8-806, 61-11-101., AND

67-1-211, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 61-8-401, MCA, is amended to read:
"61-8-401. Perscns under the influence of alcohol or

drugs. (1) It is uplawful and punishable as provided in

61-8-714 and 61-8-723 for any person who is under the

influence of:

{a} alcohol to drive or be in actwual physical control
of a vehicle upon the ways of this state open to the public;

(b) a nareotic dangerous drug to drive or be in actual
physical control ¢of a vehicle within this state;

{c) any other drug to drive or be in actual physical
control of a vehicle within this state; or

{d) alcchol and any dangerous or okther drug to drive or
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be in actual physical control of a vehicle within this
state.

(2) The fact that any person charged with a violation
of subsection {l1) is or has been entitled tc use alcohol or
such a drug under the laws of this state does not constitute
a defense against any charge of violating subsection (1),

(3) “"Under the influence" means that as a result of
taking into the body alcohol, drugs, or any combination
thereof, a person's ability to safely operate a motor
vehicle has been diminished,

(4) Upon the trial of any civil or ecriminail action or
proceeding arising out of acts alleged to have been
comuitted by any person driving or in actual physical
control of a vehicle while under the influence of alcohol,
the concentration of alcohol in the persontis-bised person at
the time alleged, as shown by chemieal analysis of the
person’s blood, urine, or breath, or-other-bodity-avbacance;
shall give rise to the following presumpetons inferences:

{a) If there was at that time an alcohol concentration
of 0.05 or less, it shaii may be presumed inferred that the
person was not under the influence of alecohol.

(b} If there was at that time an alcohol concentration
in excess of 0.05 but less than 0.10, that fact shall not
give rise to any presumptien inference that the person was

Or was not under the influence of alcohol but such faet may

-2- HB 559
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be considered with other competent evidence in determining
the guilt or innocence of the person.

(c} If there was at that time an alcohol concentration
of 0.10 or more, it shat}* may be presumed inferred that the
person was under the influence of alcohol. Such-presumptien

The inference is rebuttable.

{5) The provisions of subsection (4) do not Llimit the
introduction cf any other competent evidence bearing upon
the issue of whether the person was under the influence of

alcohol, drugs, or a combination of the two.

{6) Each municipality in this state is given authority
to enact 61-8-406, 61-8-408, 61-B-714, 61-8-722, and
subsections (1) through {5) of this section, with the word
*state” in 61-B-406 and subsection (1)} of this section
changed to read "municipality™, as an ordinance and is given
jurisdiction of the enforcement of the ordinance and of the
impositicn of the fines and penalties therein provided.

(7} Absolute liability as provided in 45-2-104 will be
imposed for a viclation of this section.”

Section 2. Section §1-8-402, MCA, is amended to read:

*61-8-402. €Ehemiecat---breed Blood, breath, or urine

tests. (1) Any person who operates cor is in actual physical

control of a vehicle upon ways of this state open to the
public shall be deemed to have given consent, subject to the

provisions of 61-8-401, to a ehemical test or-teses of his
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bloocd, breath, or urine for the purpose of determining the

aicohoiic-eontent--of--his-—-biood any measured amount or

detected presence of alcoholy-drugsy-or-a-cembination-of—-the

ewe in his body if arrested by a peace officer for driving
or for being in actual physical contreol of a vehicle while

under the influence of alcohol, drugs, or a combination of

the two. The test sr-tests shall be administered at the
direction of a peace officer having reasonable grounds to
believe the person to have been driving or in actual
physical control of a vehicle upon ways of this state open
to the public, while under the influence of alconol, drugs,

or a combination of the two. The arresting officer may

designate which one-of-the-aforesaid test or tests shall be

administered. A-persen-may-not-be-given-more-than-two-tests

uniess-the-persen-chooses-to-have--a--test--as-—provided--in
61-8-465¢2)~

(2} Any person who is unconscious or who is otherwise

in a conditicon rendering him incapable of refusal shall be
deemed not to have withdrawn the consent provided by
subsection (1) of this section.

(3) If a resident driver under arrest refuses upon the
request of a peace officer to submit to a2 ehemicat test ar
tests designated by the arresting officer as provided in
subsection (1) of~this-section, none shall be given, but the

officer shall, on behalf of the department, immediately
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seize his driver's license. The peace officer shall forward
the license to the department, along with a sworn report
that he had reasonable grounds to believe the arrested
person had been driving or was in actual physical control of
a vehicle upon ways of this state open to the public, while

under the influence of alcohol, drugs, or a combination of

the two, and that the person had refused to submit to the
test or--+ests upon the request of the peace officer. Upon
receipt of the report, the department shall suspend the
license for the period provided in subsection (%).

(4) Upon =seizure of a resident driver's license, the
peace officer shail issue, on behalf of the department, a
temporary driving permit, which is valid for 72 hours after
the time of issuance.

{5) The following suspension and revocation. periods are
applicable upon refusal to submit to a chemical test or
tests:

{a) upon a first refusal, a suspension of 90 days with
no provision for a restricted probationary license;

(b} wupon a second or subsequent refusal within 5 years
of a previous refusal, as determined from the records of the
department, a revocation cf 1 year with no provision for a
restricted probationary license.

{6) bike-refusal-by-a A nonresident driver's license

seized under this section akhaiit must be suobject—-ea
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suspension sent by the department in-iike--manner;—-and--the
same-—-teamporary---driving---permit—--shati-—-be--issued--to

monresidents to the licensing authority of the nonresident’'s

home state with a report of the nonresident's refusal to

submit to a test.

{7) All such suspensions are subject to review as
hereinafter provided.”

Section 3. Section 61-8-403, MCA, is amended to read:

"61-8-403. Right of appeal to court. The department
shall immediately notify any person whose license or
privilege to drive has been suspended cor revcked, as
hereinbefore authcrized, in writing and such person shall
have the right to file a petition within 30 days thereafter
for a hearing in the matter in the district court in the
county wherein such person resides or in the district court
in the county in which this arrest was made. Such court is
hereby vested with jurisdiction and it shall be its duty to
set the matter for hearing upon 10 days' written notice to
the county attorney of the county wherein the appeal is
filed and such county attorney shall represent the state,
and thereupon the court shall take testimeny and examine
into the facts of the case, except that the issues shall be
limited to whether a peace cofficer had reascnable grounds to
believe the person had been driving or was in actual

physical control of a vehicle upon ways of this state open
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to the public, while under the influence of alcohol, drugs,

or a combination of the two, whether the person was placed

under arrest, and whether such person refused to submit to
the test or--tests., The court shall thereupon determine
whether the petitioner is entitled to a license or is
subject to suspension as heretofore provided."

Section 4. Section 61-8-404, MCA, is amended to read:

"61-8-404. Evidence admisgible - conditions of
admissibility. (1) Upcn the trial cf any criminal action or
cther proceeding arising out of acts alleged to have been
committed by any person in vioclation of 61-8-401 or
61-8-406:

{a) evidence of the any measured amount or detected

presence of ameunt-of alcoholy-drugsy-er-—a--combination--af

ehe--tws in the personis-bieed person at the time of the act
alleged, as shown by a chemicat an analysis of his blood,
breath, or urine, is admissible; and

(by a report of the facts and results of any ehemicai
test er--tests of a peraon's blood, breath, or urine
administered under 61-8-402 is admissible in evidence if:

(i} the breath anatysis-repert test was prepared-—and
verified performed by the a person who-performed-the-rest

certified by the forensic sciences divisiaon of the

department to administer breath rests or the blood or urine

test was a laboratory analysis and the analysis was done in
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a laboratory cperated by the department of-justiee or by any
other laboratory or facility certified or exempt from
certification under the rules of the department; and

{ii) the-—repert--was--prepared--in--pccordance-with-any
applticabie-rutes-af-ehe-deparemener-and

ttt:x¥ if the test was on a blood sample, the person
withdrawing the blood muse—have-been was competent to do so
under 6i-8-405(1).

(2) 1If the person under arrest refused to submit to the

test er-temes as hereinabeve provided in this section, proof

of refusal shati-be is admissible in any criminal actien aor
proceeding arising out of acts alleged to have been
committed while the person was driving or in actual physical
control of a vehicle upon the ways of this state open to the

public, while under the influence of alcohol, drugs, or a

combination of the two,

{3} The provisions of this part do not limit the
introduction of any other competent evidence bearing on the
question of whether the person was under the influence of

alecohol, drugs, or a combination of the two."

Section 8. section 61-8-405, MCA, is amended to read:

"61-8-405., Administration of teats. (1) Only a
physician or registered nurse or other qualified person
under the supervision and direction of a physician or

registered nurse acting at the request of a peace officer
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may withdraw blood for the purpose of determining atechoite

content any measured amount or detected presence of alcoholy

drugsy--er--a-—combinacion——of--the——two in the person. This

limitation does not apply to the taking of breath or urine
specimens.

{2) The perscn +tested under arrest may, at his own
expense, have a physician or registered nurse of his own
choosing administer a test, in addition to any administered
at the direction of a peace officer, for the purpose of
determining ehe-amsunt-ef-alcohol-in-his-bioed any measured

amount or detected presence of alcoholy--drugsy--sr---a

combination—of-the-two in the person at the time alleged, as

shown by ehemiea} analysis of his blood, breath, or urine.
The failure or inabjility to obtain an additional test by a
person does not preclude the admissibility in evidence of
the test or—testa taken at the direction of a peace officer.

(3} Upon the reguest of the person tested, full
information concerning the test or--tests taken at the
direction of the peace officer must be made avallable to him
or his attorney.

{4) No physician or registered nurse or other gqualified
person under the supervision and direction of a physician or
registered nurse shall incur any civil or criminal liability
as a result of the proper administering of a bloocd rest when

requested in writing by a peace officer to administer such a
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test.

(5) If ehe a test given under 61-8-402 or 61~8-806 is a
chemie=at test of urine, the person tested must be given such
privacy in the taking of the urine specimen as will #nsure
ensure the aeedracy integrity of the specimen and, at the
same time, maintain the dignity of the individual inwvolved.

{6) The department of-4usetiece in cooperation with any
appropriate agency shall adopt uniform rules for the giving
of bised-atesmolr tests and may require certification of
training to administer the tests as considered necessary.”

Section 6. Section 61-8-406, MCA, is amended to read:

"61-8-406. Operation of wvehicle by a person with
alcohol concentration of 0.10 or more, It is unlawful and
punishable as provided in 61-8-722 and 61-8-723 for any
person to drive or be in actual physical control of a
vehicle upon the ways of this state open to the public while
the person's alcchel concentration £m nis, as shown by

analysis of the person's blood, breath, or urine, is 0.10 ar

more. Absclute liability as provided in 45-2-104 will be
imposed for a violation of this section."”
Section 7. Section 61-8-714, MCA, is amended to read:
"61-8-714. Penalty for driving under the influence of
alcohol or drugs. [{l1l) A person convicted of a wviolation of
51-8-401 shall be punished by impriscnment in the county

jail for not less than 24 consecutive hours or more than 60
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days and shal! be punished by a fine of not less than $100
or more than $500, The jail sentence may not be suspended
unless the judge finds that the imposition of the jail
sentence will pose a risk to the defendant's physical or
mental well-being.

{2) On a s=econd conviction, he shall be punished by a
fine of not less than $300 or more than $500 and by
imprisonment for not less than 7 days, at least 48 hours of
which must be served consecutively, or more than 6 months,
Three days of the jail sentence may not be suspended unless
the judge finds that the imposition of <the jail sentence
will pose a risk to the defendant's physical or mental
well-being.

{3) On the third or subsequent conviction, he shall be
punished by imprisonment for a term of not less than 30
days, at least 48 hours of which must be served
consecutively, or more than 1 year, and by a fine of not
less than $500 or more than $1,000., Notwithstanding any
provision to the c¢ontrary providing for suspension cof
execution o©of a sentence imposed under this subsection., the
imposition or execution of the first 10 days of the 3jail
sentence imposed for a third or subsegquent cffense that
occurred within 5 years of the first offense may nct be
deferred cor suspended.

(4) 1In addition to the punishment provided in this
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section, regardless of disposition, the defendant shall
complete an alcohel information course at an alcchol
treatment program approved by the department of
institutions, which may, in the sentencing court's
discretion and upon recommendation of a certified chemical
dependency ccunselor, include alcohol or drug treatment, or
both., On conviction of a second or subsequent offense under
this section, in addition toc the punishment provided in this
section, regardless of dispcsition, the defendant shall
complete an alcohol information course at an alcchol
treatment program approved by the department of
instituticns, which must include alcohol or drug treatment,
or both. Each counselor providing education or treatment
shall, at the commencement of the education or treatment,
notify the court that the defendant has been enrolled in a
course or treatment program. If the defendant fails to
attend the course or the treatment program, the counselor
shall notify the court of the failure. As long as the
alecchol information course and treatment program are
approved as provided in this subsection, the defendant may
attend the information course and treatment program of his
choice. The treatment provided toc the defendant at a
treatment program must be at a level appropriate to his
aleohel problem, as determined by the judge based upon the

recommendation from the certified chemical dependency
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counselor.

{5) For the purpose of deternining the number of
convictions wunder this section, "conviction" means a final
conviction, as defined in 45-2-101, in this state,
convigction for a violation of a similar statute in another
state, or a forfeiture of bail or collateral deposited to
sacure the defendant's appearance in court in this state or
another state, which forfeiture has not been vacated. An
offender is considered to have been previously convicted for
the purposes of this-seseion sentencing if less than 5 years
have elapsed between the commission of the present offense
and a previous conviction. If there has been n¢ additional
conviction for an offense under this section for a periecd of
S years after a prior conviction hereunder, then all records
and data relating to the prior conviction are confidential
criminal justice information as defined in 44-5-103 and
public access toc the information may only be obtained by
district court order upon good cause shown.

{(6) For the purpose of calculating subsequent
convictions under this section, a conviction for a violation
of 61-B-406 alsc constitutes a conviction for a violation of
61-8-401."

Section 8. Section 61-8-722, MCA, is amended to read:

"61-8-722, Penalty for driving with excessive bised

alcohol concentration, (1) A person convicted of a viclation
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cf 61-8-406 shall be punished by imprisonment for not more
than 10 days and shall be punished by a fine of not less
than $100 or more than $500.

(2) On a second conviction of a vicolation of 61-8-406,
he shall be punished by imprisonment for not 1less than 48
consecutive hours or more than 30 days and by a fine of not
less than $300 or more than $500.

{3) On a third or subsequent conviction of a wviclation
of 61-8-406, he shall be punished by imprisonment for not
less than 48 consecutive hours or more than 6 months and by
a fine of not less than $500 or more than $1,000.

{4) The provisions of 61-5-205(2), 61-5-208(2}, and
61-11-203(2)(d) relating to revocation and suspension of
driver's licenses shall apply to any conviction under
61-8-406.

(5) In addition tc¢ the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcochel information course at an alcohol
treatment program approved by the department of
institutions, which may include alcohol or drug treatment,
or both, if considered necessary by the counselor conducting
the progtam. Each counselor providing such education or
treatment shall, at the commencement of the education or
treatment, notify the court tha: the deEendant has been

enrolled in a course or treatment program. If the defendant

-id4- HB 559



10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24

25

HB 0559/02

fails to attend the course or the treatment program. the
counselor shall notify the court of the failure.

(6) For the purpose of determining the number of
convictions under this secticn, "conviction" means a final
conviction, as defined in 45-2-101, in this state or a
similar statute in another state or a forfeiture of bail or
collateral deposited to secure the defendant's appearance in
court in this state or ancother state, which forfeiture has
not been vacated. An offender is considered to have been
previcusly convicted for the purposes of this--seetion
sentencing if less than 5 years have elapsed between the
commission of the present offense and a previous conviction.
If there has been no additional ceonviction for an offense
under this section for a period of 5 years after a prior
conviction hereunder, then such priocor ocffense shall be
expunged from the defendant's record.”

Section 9. Section 61-8-805, MCA, is amended to read:

"61-8-805. Suspension for operating a commercial
vehicle with a-biood alcohcl concentration of 0.04 or more
-- hearing. (1} A person whose bieed alcohol concentration
is 0.04 or more while he drives or is in actual physical
control of a commercial motor vehicle 1is subject to the
suspension of his commercial vehicle operater's endorsement.
If the department receives a sworn report from a peace

officer that the person was cperating a commercial motor
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vehicle while his biood alcohol concentration was 0.04 or
more, the department shall suspend the driver's commercial
vehicle operator's endorsement:

(a) for 1 vyear, with no provision for a restricted
probationary license or endorsement, upon receipt of the
first report, except that if the offense occurred in a
commercial motor vehicle transporting hazardous materials,
the suspension must be for 3 years:; and

(b) for 10 years, with no provision for a restricted
probationary license or endorsement, upon receipt of a
second o©r subsequent report at any time as determined from
the records of the department.

{2) A peace cfficer who determines that a commercial
motor vehicle operator's bissd alcohol concentration is 0.04
or more shall place the commercial motor vehicle operator
out of service as mandated by federal regulations for 24
hours.

{3) The fact that any person charged with a violation
of the provisions of subsection (1} is entitled to use
alcohol under the laws of Montana is not a defense against
any charge of violating the provisions of subsection (1).

(4) The department shall immediately notify in writing
any person whose commercial vehicle operator's endorsement
is suspended under this section. The person suspended has

the right to file a petition within 30 days after the notice
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is given for a hearing in the matter in the district court
in the county in which the £finding of bkiced alcohol
concentration was made. The court has jurisdiction and shall
set the matter for hearing upon 10 days' written notice to
the county attorney of the county in which the appeal is
filed, The county attorney shall represent the state. The
court shall take testimony and examine the facts of the
case, except that the issue is limited to whether the person
was driving or had actual physical control of a commercial
motor vehicle while his bleed alcohol concentration was 0.04
or more. The court shall determine whether the petitioner is
entitled to a commercial vehicle operator's endorsement or
is subject to suspension as provided in this section. The
provisions of 61-8-404 apply to any proceedings under this
section.”

Section 10. section 61-8-806, MCA, is amended to read:

"61-B-B06. €Ehemieai-bioed Blocd, breath, or urine tests
of commercial vehicle operators —— praocedure —-—- sSuspension.
(1) A person who operates a commercial motor vehiecle upon
the ways of this state open to the public is considered to
have given c¢onsent, subject to the provisions of 61-8-401
and 61-8-805, to a echemiea: test of his blood, breath, or
urine Eor the purpose of determining the ailcohoi-ceontent-of

hita-bised any measured amount of alcohol in his body if he

is reguested tc submit to the test by a peace cofficer havieg
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reasonable grounds to believe the person to have been
driving or in actual physical control of a commercial motor
vehicle upon the ways of this state open to the public while
his biood alcohol concentration was 0.04 or more. The peace
officer may designate a blood, breath, or urine test to be
administered.

(2) A person who 1is wunconscious or who is otherwise
incapable of refusal is considered not to have withdrawn the
consent provided in subsection (1l).

(3) If a commercial motor vehicle operator who is a
resident of Montana refuses upon the request of a peace
officer to submit to a chemiecat test designated by the
cfficer as provided in subsection (1}, the test may not be
given. On behalf of the department, the officer shall
immediately seize the person's driver's license showing the
commercial vehicle operator's endorsement and forward the
license to the department, along with a sworn report that he
had reasonable grounds to believe the person had been
driving or was in actual physical controel of a commercial
motor vehicle upon ways of this state open to the public
while having & bieod an alcohol concentration of 0.04 or
more and that the person had refused to submit to the test
upon the request of the officer. Upon receipt of the report,
the department shali suspend the 1license £for a period

provided in subsecticn (5).
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(4) Upon seizure of a resident's driver's license
showing a commercial vehicle operator's endorsement, the
peace officer shall issue, on behalf of the department, a
temporary driving permit without the commercial vehicle
operator's endaorsement. The temporary driving permit is
valid for 72 hours after issuance.

(5} If a commercial motor vehicle operator refuses to
submit to a chemieal test as provided in subsection (3), the
department shall suspend his commercial vehicle operator’'s
endorsement :

(a) upon first refusal, for 1 year, with no provision
for a restricted probaticnary license or endorsement, except
that if the offense occurred in a commercial motor vehicle
transporting hazardous materials, the suspension for a first
refusal must be for 3 years:

{b) upon a second or subsequent refusal at any time as
determined from the records of the department, for 10 years,
with no provision for a restricted probaticonary license or
endorsement .

{6) A nonresident commercial motor vehicle operator who
refuses to submit to a echemieal test as provided in
subsection (3) is subject to suspension by the department as
provided in subsection (5) and may-reeceiwe must be given a

temporary driving permit as provided 1n subsection (4)."

Section 11. section 61-11-101, MCA, is amended to read:
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"61-11-101. Report of convictions and suspension or
revocation of driver's licenses ~- surrender of licenses.
{1} Whenever any person is convicted of any offense for
which chapter 5 makes mandatory the suspension or revocation
of the driver's license of the perscn by the department, the
court in which such conviction is had shall require the
surrender to it of all driver's licenses then held by the
person so convicted. The court shall thereupon, within 5
days, forward the license toc the department and at the same
time forward a record of such conviction to the department,
providing that if such person does not possess a driver's
license the court shall so indicate in its report to the
department,

(2) Every court having jurisdiction over offenses
committed under any act cof this state or municipal cordinance
regulating the operation of motor vehicles on highways shall
forward, within 5 days, to the department a record of the
conviction or forfeiture of bail, not vacated, of any person
in the court for a viclation of any such 1laws, other than
regulations governing standing or parking, and may recommend
the suspension of the driver's license of the person so
convicted. The court may also recommend that the department
issue a restricted probationary license in--iteu-of-the
snspensten-required-in-6+-5-288+2% on the condition that the

individual comply with the requirement that he attend and
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complete a-driver-improvement-acheooi-or an alcohol treatment

program--if--one-is-avatlabie information course as provided

in 61-8-714 and 61-B~722. The department shall issue a

restricted probationary license unless the person otherwise
is not entitled to a Montana driver's license. Upon issuance
of a probaticnary license, the licensee is subject to the
restrictions set forth thereon and may ncot operate a vehicle
in violation of those restrictions.

(3) any court or other agency of this state, or a
subdivision thereof, which has jurisdicrion to take any
action suspending, revoking, or otherwise limiting a license
to drive shall report any such action and the adjudication
upont which it is based to the department within 5 days on
forms furnished by the department."”

Section 12. section 23-2-523, MCA, is amended to read:

"23-2-523, Prohibited operation and mooring -—
enforcement. (1) No person may operate or knowingly permit
any person to operate any motorboat or vessel or manipulate
any water skis, surfboard, or similar device or other
contrivance in a reckless or mnegligent manner so as to
endanger the life, limb, or property of any person.

{(2Z) No person may operate any motorboat, including a
sallboat propelled by a motor of any kind, or manipulate any
water skis, surfboard, or similar device attached to a

motorboat while under the influence of alcohol, sr drugs, or
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a combination of the two.

{3) It is unlawful for the ocwner of any motorboat or
vessel or any person having such in charge or in control to
authorize or knowingly permit the same to be operated by any
person who by reason of physical or mental disability is
incapable of operating such watercraft under the prevailing
circumstances.

(4) No person may operate or knowingly permit any
perscn to operate any motorboat or vessel at a rate of speed
greater than will permit such person, in the exercise of
reasonable care, to bring the vessel to a stop within the
assured clear distance ahead. However, nothing in this part
is intended to prevent the operator of a vessel actually
competing in a regatta which is sanctioned by an appropriate
governmental unit from attempting to attain high speeds on a
marked racing course.

{5) No person may make a reckless approach to,
departure from, or passage by a dock, ramp, diving board, or
float.

(6) Skiers being pulled by motorboats must ’have on
their person a life preserver. buoyant vest, or ski belt.

(7) No person may moor a vessel to any of the buoys or
beacons placed in any waters of this state by the authority
of the United States, an agency of the United 3tates, or the

department or i any manner hang on with a vessel to such
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buoy or beacon, except in the act o¢of maintenance work on
such buoy or beacon, nor may any person deface, remove, or
destroy any such bucy, beacon, or other authorized
navigational marker maintained in the waters of this state,
(B) If an officer whose duty it is to enforce the
sections of this law observes a vessel being used without
sufficient lifesaving or firefighting devices or in an
overlcaded or other unsafe condition and in his judgment
such use creates an especially hazardous condition, he may
direct the operator to take whataver immediate and
reasonable steps would be necessary for the safety of thcse
aboard the vessel, including directing the operator to
return to mooring or launching site and to remain there
until the situation creating the hazard is corrected or

ended. "

Section 13. section 23-2-535, MCA, is amended to read:

"23-2-535. Biroed----ateechol Alcohol concentration
standards -- drug detection -- evidence admissible ——
administration of tesats. (1) The presumptieons inferences

contained in 61-8-401t34(4} apply to any criminal action or
proceeding arising out of acts alleged to have been
committed in vioclation of 23-2-523(2).

(2) Evidence of the any measured amount or detected

presence of alcoholr-drugay-or-a-combination-of-che-two in a

persanis-—-piocd person at the time of the act alleged, as
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shown by analysis of the person's blood, breath, or urine,

and any other competent evidence bearing on the guestion of
whether the person was under the influence of alcohol,

drugs, or a combination of the two at the time of the act

alleged is admissible in any criminal action or proceeding
arising out of acts alleged to have been committed in
violation of 23-2-523(2),

(3) If a person charged with violation of 23-2-523(2)
refuses to submit to a ehemica} test or-testks of his blood,
breath, or urine for the purpose of determining ehe

greakatie-—tantene—-of--his--mnimad any measured arncount or

detected presence of alcoholy;-drugsy-or-a-combinatien-of-the

two, none will be given, but proof of refusal is admissible
in any c¢riminal action or proceeding arising out of acts
alleged to have been committed in violation of 23-2-5213(2).
{4) The provisions relating to administration of tests
provided in 61-8-405 and the definition of bteed alcohol
concentration provided in 61-8-407 apply to any testing done
to determine-the-binod-atcoiet--concentrarisn--of a person
charged with violation of 23-2-523(2).
{5) As used in 23-2-523(2), the term "under the
influence" shall have the meaning provided in 61-8-401(3)."
Section 14. section 45-5-205, MCA, is amended to read:
“45-5-205. Negligent vehicular assault -- penalty. (1)

I1If a person operates a motor vehicle in a negligent manner
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and he is driving while under the influence of alcohol, er

drugs a dangerous drug, any other drug, or any combination

of the three, as provided for in 61-8-401(1), and his
conduct is the cause of bodily injury to another, he commits
the offense of negligent vehicular assault.

{2) A person convicted of the offense of negligent
vehicular assault shall be fined an amount not to exceed
$1,000 or imprisconed 1in the county jail for a term not to
exceed 1 year, or both."

Section 15. Section §7-1-211, MCA, is amended to read:

*67-1-211. Biloed ateohat Alcoheol concentration
standards —— evidence admissible -- administration of tests.
(1) If a person acting or attempting to act as a crewmember
of an aircraft has a-bteod an alcohol concentration of 0.043%

by weight or more as defined in 61-8-407, it may be inferred

that the person is eoneciusiveily-presumed-te-be under the
influence of alcchol or--dregs and is 1in violation of
67-1-204.

t2) Evidence of &he any measured amount or detected

presence of alcoholz-drugs;-or-a-cembinatien-aé-the-two in &

persenis-bicod the person at the time of the act alleged
under subsection (1} and any other competent evidence
bearing on the guestion of whether the perscn was under the

influence of alcohol, drugs, or & combpinarion of the two at

the time of the act alleged is admissible in any criminal
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action or proceeding arising out of acts alleged to have
been committed in violation of 67-1-204.

(3} In any criminal action or proceeding arising out of
acts alleged to have been committed in wviolation of
67-1-204, the court or jury may consider federal regulations
qoverning 2eronautics.

(4) A person who operates an aircraft over the lands
and waters of this state is considered to have given consent
to a chemicat test er-teses of his blood, breath, or urine

for the purpose of determining ¢he any measured amount or

detected presence of alcoholi or drug-content-of-his-hiend

drugsy-or-a-combinatien-of-the-twe in his body if arrested

by a peace officer for operating, attempting to operate, or
being in actual physical control of an aircraft while under

the influence of alcohol, e+ drugs, or a combinaticn of the

two. The test or—tests must be administered at the directicn
of a peace officer who has reasonable grounds to believe the
person was operating, attempting to operate, or in actual
physical control of an aircraft while under the influence of

alcochol, e&r drugs, or a combination of the two. The

arresting officer may designate which eme of the aforesaid
tests must be administered. A person who is unconscious or
who is otherwise in a condition rendering him incapable of
refusal 13 considered not to have withdrawn the consent

provided by this subsection.
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{S) If a person charged with violation of 67-1-204
refuses to submit to a ehemicalr test sr-tests of his blood,
breath, or urine for the purpose of determining the-atrecoheot

content-ef any measured amount or detected presence of

alcoholy--drugsy-—-er—any-combinatien-ef-che-twe in his bieed

body, none will be given, but proof of refusal is admissible
in any criminal action or proceeding arising out of acts
alleged to have been committed in wviolation of 67-1-204.

(6) The provisions relating to administration of tests
provided in 61-8-405 and the definition of alcohol
concentration provided in 61-8-407 apply to any testing done

to determine any measured amount or detected presence of

alcoholy-deugsy-or—a—combination-of-eha-tws in a person and

the Bb}s=sd alcohol concentratiocn of a person charged with
violation of 67-1-204."

-End-
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HOUSE BILL NO. 5539
INTRODUCED BY FAGG, VAN VALKENBURG, O'KEEFE

BY REQUEST OF THE DEPARTMENT OF JUSTICE

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO OPERATING MOTOR VERICLES.
BOATS, AND AIRCRAFPT WHILE UNDER THE INFLUENCE OF ALCOHOL OR
DRUGS; AND AMENDING SECTIONS 23-2-523, 23-2-535, 45-5-205,
61-8-401, 61-8-402, 61-8-403, 61-B-404, 61-8-405, 61-8-406,
61-8-714, 61-8-722, 61-8-805, 61-8-806, 61-11-101, AND

67-1-211, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 61-8-401, MCA, is amended to read:
“61-8-401. Persons under the influence of alcohol or

drugs. (1) It is unlawful and punishable as provided in

61-B-714 and 61-8-723 for any person who is under the

influence cf:

{a} alcohol to drive or be in actual physical control
of a vehicle upon the ways of this state open to the publics

{b) a narecotie dangerous drug to drive or be in actual
physical control of a vehicle within this state;

{c) any other drug to drive or be in actual physical
control of a vehicle within this state; or

(d) alcohol and any dangerous or_other drug to drive or
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be in actual physical control of a vehicle within this
state.

{(2) The fact that any person charged with a violation
of subsection (1) is or has been entitled to use alcohel or
such a drug under the laws of this state does not constitute
a defense against any charge of violating subsection (1}.

(3} "uUnder the influence" means that as a result of
taking into the body alcohol, drugs, or any combination
thereof, a person's ability to safely operate a motor
vehicle has been diminished.

{4) Upon the trial of any civil or criminal action or
proceeding arising out of acts alleged to have been
committed by any person driving or in actual physical
control of a vehicle while under the influence of alcohol,
the concentration of alcohol in the persents-bised person at
the time alleged, as shown by ehemicat analysis of the
person's blood, urine, or breath, er-sther-bediity-saubatances
shall give rise to the following presumptiens inferences:

ta) If there was at that time an alcchel concentration
of 0.05 or less, it shati may be preaumed inferred that the
person was not under the influence of alcohol.

~(b) If there was at that time an alcohol concentration
in excess of 0.05 but less than 0.10, that fact shall not
give rise to any presumptienm inference that the person was

or  was not under the influence of alcohol but such fact may
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be considered with other competent evidence in determining
the guilt or irnocence of the person.

{c) If there was at that time an alcohol concentration
of 0.10 or more, it shaii may be presumed inferred that the
person was under the influence of alcohol. Sach-presumption
The inference is rebuttable.

{5} The provisions of subsection (4) do not 1limit the
introduction of any other competent evidence hearing upon
the issue of whether the person was under the influence of

alccohol, drugs, or a combination of the two.

(6) Each municipality in this state is gilven authority
te enact 61-8-406, 61-8-408, 61-8-714, 61-8-722, and
subsections (l) through (53) of this section, with the word
“state” in 61-8-406 and subsection (1) of this section
changed to read "municipality™, as an ordinance and is given
jurisdiction of the enforcement of the ordinance and of the
imposition of the fines and penalties therein provided.

(7) Absolute liability as provided in 45-2-104 will be
imposed for a violation of this section.”

Section 2. Ssection 61-8-402, MCA, is amended to read:

"61-8-402. E€hemical-——bioed Blood, breath, or urine

tests. (1) Any person who operates or is in actual physical

control of a wvehicle wupon ways of this state open to the
pubrlic shall be deemed tc have given consent, subject to the

provisions of 61-8-401, to a ehemicat test er-tests of his
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blood, breath, or urine for the purpose of determining the

riroholic-centent--of--his--bioed any measured amount oOr

detected presence of alcoholy-drugsy-or-a-combination-of-the

ewa in his body if arrested by a peace officer for driving
or for being in actual physical control of a wvehicle while

under the influence of alcohol, drugs, or a combination of

the two. The test or—tests shall be administered at the
direction of a peace officer having reasonable grounds to
believe the person to have been driving or in actual
physical control of a vehicle upon ways of this state open
to the public, while under the influence of alcohol, drugs,

or a combination of the two. The arresting officer may

designate which one-of-the-aferesaitd test or tests shall be

administered. A-person-may-net-be-given-more-than-two-tests

unless-the-persan-ehooses-to-have--a-—test-—as——provided--in
61-8-465¢2}~

(2) Any person who is unconscious or who is otherwise

in a condition rendering him incapable of refusal shall be
deemed not to have withdrawn the consent provided by
subsection (1) of this section.

{(3) If a resident driver under arrest refuses upon the
request of a peace officer to submit to a chemieal test or
tests designated by Lthe arresting officer as provided in
subsection (1} ef-this-section, none shall be given, but the

ofFicer shall, on behalf of the department, 1mmediately
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seize his driver's license. The peace officer shall forward
the license to the department, along with a sworn report
that he had reascnable grounds to believe the arrested
person had been driving or was in actual physical control of
a vehicle upon ways of this state open to the public, while

under the influence of alcohol, drugs, or a combination of

the two, and that the person had refused to submit to the
test or--eests upon the request of the peace officer. Upon
receipt of the report., the department shall suspend the
license for the period provided in subsection (5).

{4y Upon seizure of a resident driver's license, the
peace officer shall issue, on behalf of the department, a
temporary driving permit, which is valid for 72 hours after
the time of issuance. )

{5) The following suspension and revocation periods are
applicable upon refusal to submit to a ehemicat test or
teses:

(a} upon a first refusal, a suspension of 90 days with
no provision for a restricted probationary license;

{b} upon a second or subsequent refusal within 5 years
of a previous refusal, as determined from the records of the
department, a revocation of 1 year with no provision for a

restricted probationary license.

(6) bitke-refusat-by-a A nonresident driver's license
seized under this section ahatt must be sabjece--+o
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suspension sent by the department in-itike--manner;--and--the
same-—-temporary—--driving-—-permie—--shali---be--issued—-te

nenresidenes to the licensing authority of the nonresident's

home state with a report of the nonresident's refusal to

submit tc a test.

(7) Aill such suspensioﬁs are subject to review as
hereinafter provided." -

Section 3. Section 61-8-403, MCA, is amended to read:

"$1-8-403. Right of appeal to court. The department
shall immediately notify any person whose license or
privilege to drive has been suspended or revoked, as
hereinbefore authorized, in writing and such person shall
have the right to file a petition within 30 days thereafter
for a hearing in the matter in the district court 1in the
county wherein such person resides or in the district court
in the county in which this arrest was made. Such court is
hereby vested with jurisdictien and it shall be its duty to
set the matter for hearing upon 10 days' written notice to
the county attorney of the county wherein the appeal is
filed and such county attorney shall represent the state,
and thereupon the court shall take testimony and examine
into the facts of the case, except that the issues shall be
limited to whether a peace cfEficer had reasonable grounds to
believe the person had been driving or was in actual

physical control of a vehicle uporn ways of this state open
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to the public, while under the influence of alcohol, drugs,

or a combinatica of the two, whether the person was placed

under arrest, and whether such person refused to submit to
the test or-—-tests, The court shall thereupon determine
whether the petitioner is entitled to a license or is
subject to suspension as heretofore provided."

Section 4. Section 61-8-404, MCA, is amended to read:

“61-8-404. Evidence admisgible - conditions of
admissibility. (1) Upon the trial of any criminal action or
other proceeding arising out of acts alleged to have been
committed by any persen in violation of 61-8-401 or
61-8-406:

{a) evidence of +the any measured amount or detected

presence of amount-ef alcoholy-deugsy-er--a--combination--of

the--twe in the persenls-bileed person at the time of the act
alleged, as shown by a chemicat an analysis o¢f his blood,
breath, or urine, is admissible; and

(b} a report of the facts and results of any chemicax
test or—-tests of a person's blood, breath, or wurine
administered under 61-8-402 is admissible in evidence if:

(L} the breath analysis-repert test was prepared--and
verified performed by the a person who-perfermed-the-test

certified by the forensic sciences division of the

department to administer breath tests or the blood or urine

test was a laboratory analysis and the analysis was done in
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a laboratory operated by the department of-justiee or by any
other laboratory or facility certified or exempt from
certification under the rules of the department; and

(ii) the--report--was--prepared--in--acecordance-with-any
applicabie-rultes-of-the-departments-and

¢xtty if the test was on a blood sample, the person
withdrawing the blood must-have-been was conﬁetent to do 86
under 61-8-~405(1}. V

{2) 1f the person under arrest refused to submit to the

test or-tests as hereinabeve provided in this section, proof

of refusal shaii-be is admissible in any criminal action or
proceeding arising out of acts alleged to have been
committed while the pérson was driving or in actual physical
control of a vehicle upon the ways of this state open to the

public, while under the influence of alcohol, drugs, or a

combination of the two.

{3}y The provisions of this part do not 1limit the
introduction of any other competent evidence bearing on the
queation of whether the perscon was under the influence of

alcohel, drugs, or a combinaticn of the two."

Section 5. Section 61-8-405, MCA, is amended to read:

"61-8-405. Administration of tests. (1) Only a
physician or registered nurse or other qualified person
under the supervision and direction of a physician or

registered nurse acting at the request of a peace officer
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may withdraw blood for the purpose of determining ateehotic

eontent any measured amount or detected presence of alcoholy

drugs;--ar--a--combination-—of-—the——twe in the person. This

limitation does not apply to the taking of breath or urine
specimens,

{2) The person ¢tested under arrest may, at his own
expense, have a physician or registered nurse of his own
choosing administer a test, in addition to any administered
at the direction of a peace officer, for the purpose of
determining the-amesune-sf-atcohol-in-his-bioed any measured

amount or detected presence of alcoholjy--drugs;—-er—--a

combinatian—efbthe—gwo in the person at the time alleged, as
shown by chemieat analysis of his blood, breath, or urine-
The failure or inability to obtain an additional test by a
person does not preclude the admissibility in evidence of
the test sr—teses taken at the direction of a peace officer.

{3) Upon the request aof the person tested, full
infermation concerning the test opv-—-tesks taken at the
direction of the peace officer must be made available to him
or his attorney.

{4) No physician or registered nurse or other qualified
person under the supervision and direction of a physician or
registered nurse shall incur any civil or criminal liability
as a result of the prcoper administering of a blocod test when

requested in writing by a peace officer to administer such a
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test.

{(5) If the a test given under 61-8-402 or €61-8-B06 is a
ehemieat test of urine, the person tested must be given such
privacy in the taking of the urine specimen as will insure
ensure the aeeuwracy integrity of the specimen and, at the
same time, maintain the dignity of the individual involved.

{6) The department of-Justice in cooperation with any
appropriate agency shall adopt uniform rules for the giving
of blasd-ateshetr tests and may reguire certification of
training to administer the tesats as considered necessary."

Section 6. Section 61-B-406, MCA, is amended to read:

"61-8-406. Operation of wvehicle by a person with
alcohol concentration of #.10 or more. It is wunlawful and
punishable as provided in 61-8-722 and 61-8-723 for any
person to drive or be in actual physical control of a
vehicle upon the ways of this state open to the public while

the person's alcohol c¢oncentration 4m nis, as shown by

analysis of the person's biood, breath, or urine, is 0.10 or
more. Absolute liability as provided in 45-2-104 will be
imposed for a vicolation of this section.*®
Section 7. sSection 61-8B-714, MCA, is amended to read:
“61-8-714. Penalty Ffor driving under the influence of
alcohol or drugs. (1) A person convicted of a violation of
61-8-401 shall be punished by impriscnment in the county

jail for not less than 24 consecutive hours or more than 60
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days and shall be punished by a fine cof not less than $100
or more than $5(0. The Jail sentence may not be suspended
unless the Jjudge finds that the imposition of the jail
sentence will pose a risk tc the defendant's physical or
mental well-being.

(2) On a second conviction, he shall be punished by a
fine of not 1less than $300 or more than $5%00 and by
imprisonment for not less than 7 days, at least 48 hours of
which must be served consecutively, or more than & months.
Three days of the jail sentence may not be suspended unless
the judge finds that the jimposition of the jail sentence
will pose a risk to the defendant's physical or mental
well-being.

(3) oOn the third or subsequent conviction, he shall be
punished by imprisonment for a term of not less than 30
days, at least 48 hours of which must be served
consecutively, or more than 1} year, and by a fine of not
less than $500 or more than $1,000. Notwithstanding any
provisicn to the contrary providing for suspensicn of
execution of a sentence imposed under this subsection, the
imposition or execution of the Eirst 10 days of the jail
sentence imposed for a third or subseguent offense that
occurred within 5 years of the first offense may not be
deferred or suspended.

(4) In addition to the punishment provided in this
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section, regardless of disposition, the defendant 3shall
complete an alcohol information course at an alcohol
treatment program approved by the department of
institutions, which may ., in the sdentencing court's
discretion and upon recommendation of a certified chemical
dependency counselor, include alcohol or drug treatment, or
both., On conviction ¢f a second or subsequent offense under
this section, in addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment pregram approved by the department of
institutions, which must include alcchol or drug treatment,
or both. Each counselor providing education or treatment
shall, at the commeﬁcement of the education or treatment,
notify the court that the defendant has been enrolled in a
course or treatment program. If the defendant fails to
attend the course or the treatment program, the counselor
shall notify the court of the Ffailure. As long as the
alcohol information course and treatment program are
approved as provided in this subsection, the defendant may
attend the information course and treatment program of his
choice. The treatment provided to the defendant at a
treatment program must be at a level appropriate to his
alcohol problem, as determined by the judge based upon the

recommendation from the certified chemical dependency
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counselor.

{5) For the purpose of determining the number of
convictions under this section, "conviction" means a final
conviction, as defined in 45-2-101, in this state,
conviction for a violation of a similar statute in another
state, or a forfeiture of bail or collateral deposited to
secure the defendant's appearance in court in this state or
another state, which forfeiture has not been vacated. An
offender is considered to have been previously convicted for
the purposes of this-seetion sentencing if less tharn 5 years
have elapsed between the commission of the present offense
and a previous conviction. If there has been no additicnal
conviction for an offense under this section for a period of
5 years after a prior conviction hereunder, then all records
and data relating to the prier conviction are confidential
criminal justice information as defined in 44-5-103 and
public access to the information may conly be obtained by
district court order upon good cause shown.

(6) For the, purpose of calculating subsequent
convictions under this section, a conviction for a violation
cf 6£1-8-406 also constitutes a conviction for a violation of
61-8-401."

Section 8. Section 61-8-722, MCA, is amended to read:

"61-8-722. Penalty For driving with excessive bBbleod

alcohol concentration. (1) A person convicted of a viclation
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of 61-8-406 shall be punished by imprisonment for not more
than 10 days and shall he punished by a fine of not less
than $100 or more than $500.

(2} On a second conviction of a violation of 61-8-4086,
he shall be punished by imprisonment for not 1less than 48
consecutive hours or more than 30 days and by a fine of not
less than §300 or mote than $500.

{(3) On a third or subsegquent conviction of a violation
of 61-8-406, he shall be punished by imprisonment for not
less than 48 consecutive hours or more than 6 months and by
a fine of not less than $500 or more than $1,000.

(4) The provisions of 61-5-205(2}, 61-5-208(2), and
61-11-203¢(2)(d) relating to revocation and suspension of
driver's licenses shall apply to any conviction under
61-8-406.

(5) In addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of
institutions, which may include alecohol or drug treatment,
or both, if considered necessary by the counselor conducting
the program. Each counselor providing such education or
treatment shall, at the commencement of the education or
treatment, notify the court that the defendant has been

ecmrellied in a course or treatment program. If the defendant
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fails to attend the course or the treatment program, the
counselor shall notify the court of the failure.

{6) Ffor the purpecse of determining the number of
convictions under this section, "conviction™ means a final
conviction, as defined in 45-2-101, in this state or a
similar statute in ancther state or a forfeiture of bail or
callateral deposited to secure the defendant’s appearance in
court in this state or another state, which forfeiture has
not been wvacated. An offender is considered to have been
previously convicted for the purposes of this--seerion
sentencing if less than 5 years have elapsed between the
commission of the present offense and a previous conviction.
If there has been no additional conviction for an offense
under this section for a period of 5 years after a prior
conviction hereunder, then such prior offense shall be
expunged from the defendant's record.”

Section 9. section 61-8-805, MCA, is amended to read:

"61-8-805. BSuspension for operating a commercial
vehicle with a-blesd alcohol concentration of .04 or more
-— hearing. (1) A person whose bieed alcochol concentration
is 0.04 or more while he drives ¢or is in actual physical
control of a commercial motor vehicle is subject to the
suspension of his commercial vehicle operator's endorsement.
If the department receives a sworn report from a peace

officer that the person was operating a commercial motor
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vehicle while his bieaed alcohol concentration was (.04 or
more, the department shall suspend the driver's commercial
vehicle operator’'s endorsement:

(a) for 1 vyear, with no provision for a restricted
probationary license or endorsement, upon receipt of the
first report, except that if the offense occurred in a
commercial motor vehicle transporting hazardous materials,
the suspensicn must be for 3 years; and

{b) for 10 years, with no provision for a restricted
probationary license cor endorsement, upon receipt of a
second or subsequent report at any time as determined from
the records of the department.

(2) A peace cfficer who determines that a commercial
motor vehicle operator's bieed alcohol concentration is 0.04
or more shall place the commercial motor vehicle operator
out of service as mandated by federal regulations for 24
hours.

(3) The fact that any person charged with a viclatien
of the provisions of subsection (1} is entitled to use
alcohol under the laws of Montana is not a defense against
any charge of violating the provisians of subsection (1).

(4} The department shall immediately notify in writing
any person whose commercial vehicle operator's endorsement
is suspended under this section. The person suapended has

the right to File 4 petition within 30 days after the notice
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is given £for a hearing in the matter in the district court
in the county in which the finding of Bbieed alcohol
concentration was made. The court has jurisdiction and shall
set the matter for hearing upon 10 days' written notice to
the county attorney of the county in which the appeal is
filed. The county attorney shall represent the state. The
court shall take testimony and examine the facts of the
case, except that the issue is limited tc whether the person
was driving or had actual physical control of a commercial
motor vehicle while his bieod alcohol concentration was 0.04
or more. The court shall determine whether the petitioner is
entitled to a commercial vehicle operator's endorsement or
is subject to suspension as provided in this section. The
provisions of 61-8-404 apply to any proceedings under this
section!“

Section 10. section 61-8-806, MCA, is amended to read:

"61-8-806. Ehemicat-bised Blood, breath, or urine tests
of commercial vehicle operators -- procedure —— suspension.
(1) A person who operates a commercial motor vehicle upon
the ways of this state open to the public is considered to
have given consent, subject to the provisions of 61-8-401
and €1-8-805, to a chemieal test of his blood, breath, or
urine Ffor the purpose of determining the atcohoi-contenmt-of

his-bioed any measured amount of alcohol in his body if he

is requested to submit to the test by a peace officer having
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reasonable grounds to believe the person to have been
driving or in actual physical control of a commercial motor
vehicle upon the ways of this state open to the public while
his bleed alcohcl concentration was 0.04 or more. The peace
officer may designate a blood, breath, or urine test to be
administered.

{2) A person who is unconscious or who is otherwise
incapable of refusal is considered not to have withdrawn the
consent provided in subsection (1).

(3) If a commercial motor vehicle operator who is a
resident of Montana refuses upon the request of a peace
officer to submit to a ehemteatr test designated by the
officer as provided in subsecticon (1), the test may not be
given. On behalf of the department, the officer shall
immediately seize the person's driver's license showing the
commercial vehicle operator's endorsement and forward the
license to the department, along with a sworn report that he
had reasonable grounds to believe the person had been
driving or was in actual physical control of a commercial
motor vehicle upon ways of this state open to the public
while having a bteod an alcohol concentration of 0.04 or
more and that the person had refused to submit to the test
upon the request of the officer. Upon receipt of the report,
the department shall suspend the license for a period

provided in subsection {(5).
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{4) Upon seizure of a resident's driver's license
showing a comercial wvehicle operater's endorsement, the
peace officer shall issue, on behalf of the department, a
temporary driving permit without the <c¢ommercial vehicle
operator 's endorsement. The temporary driving permit is
valid for 72 hours after issuance.

(5) If a commercial motor vehicle pperator refuses to
submit to a chemiea? test as provided in subsection {3), the
department shall suspend his commercial vehicle operator’s
endorsement:

(a) wupon first refusal, for 1 year, with no provision
for a restricted probationary license or endorsement, except
that if the offense occurred in a commercial motor vehicle
transporting hagzardous materials, the suspension for a first
refusal must be for 3 years;

{b) upoen a second or subsequent refusal at any time as
determined from the records of the department, for 10 years,
with no provision for a restricted probationary license or
endorsement .

{(6) A nonresident commercial motor vehicle operator who
refuses to submit to a echemicat test as provided in
subsection (3) is subject to suspension by the department as
provided in subsection (5) and may-receive must be given a

temporary driving permit as provided in subsection (4)."

Section 11. Section 61-11-101, MCA, is amended to read:
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"61-11-101. Report of convictions and suspension or
revocation of driver's 1licenses -- gurrender of licenses.
{1) Whenever any person is convicted of any offense for
which chapter S5 makes mandatory the suspension ¢r revocation
of the driver's license of the person by the department, the
court in which such conviction is had shall require the
surrender to it of all driver's licenses then held by the
person so convicted. The court shall thereupon, within 5
days, forward the license to the department and at the same
time forward a record of such conviction to the department,
providing that if such person does not possess a driver’'s
license the court shall so indicate in its report to the
department. ;

{2} FEvery court having Jjurisdiction cover offenses
committed under any act of this state or municipal ordinance
regulating the operaticn of motor vehicles on highways shall
forward, within 5 days, to the department a record of the
conviction or forfeiture of bail, not vacated, of any person
in the court for a violation of any such laws, other than
regulations governing standing or parking, and may recommend
the suspension of the driver's license of the person so
convicted. The court may also recommend that the department
issue a restricted probationary license in-—-lieu-ef-the
apspension-regquired-in-61-5-208+2¥% on the condition that the

individual comply with the requirement that he attend and
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complete a-driver-improvement-seheeat-or an alcohol treatment

program--if--one-is-avairitabie information course as provided

in 61-8-714 and 61-8-722. The department shall issue a

restricted probationary license unless the person otherwise
is not entitled to a Montana driver's license. Upon issuance
of a probationary license, the licensee is subject to the
restrictions set forth thereon and wmay not operate a vehicle
in violation of those restrictions.

{3) Any court or other agency of this state, or a
subdivigsion thereof, which has Jjurisdiction to take any
action suspending, revoking, or otherwise limiting a license
to drive shall report any such action and the adjudication
upon which it ia based to the department within 5 days on
forms furnished by the department.”

Section 12. section 23-2-523, MCA, is amended to read:

*23-2-523. Prohibited operation and mooring —-=
enforcement. (1) No person may operate or knowingly permit
any person to operate any motorboat or vessel or manipulate
any water skis, surfboard, or similar device or other
contrivance in a reckless or negligent manner sc as to
endanger the life, limb, or property of any person.

{(2) HNo person may operate any motorboat, including a
sailboat propelled by a motor of any kind, or manipulate any
water skis, surfboard, or similar device attached to a

motorboat while under the influence of alcohol, er drugs, or
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a combination of the two.

(3) It is unlawful for the owner of any motorboat or
vessel or any person having such in charge or in control to
authorize or knowingly permit the same to be operated by any
person who by reason of physical or mental disability is
incapable of operating such watercraft under the prevailing
circumstances.

(4) No person may operate or knowingly permit any
person to cperate any motorboat or vessel at a rate of speed
greater than will permit such person, in the exercise of
reasonable care, to bring the vessel to a stop within the
assured clear distance ahead. However, nothing in this part
is intended to prevent the operator of a wvessel actually
competing in a regatta which is sanctioned by an appropriate
governmental unit from attempting to attain high speeds on a
marked racing course.

{5) No persaon may make & reckless approach to,
departure from., or passage by a dock, ramp, diving board, or
float.

t6) Skiers being pulled by motorboats must have on
their person a life preserver, buoyant vest, or ski belt.

(7) No person may moor a vessel to any of the buoys or
beacons placed in any waters of this state by the authority
of the United States, an agency of the United States, or the

department or in any manner hang on with a vessel to such
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buoy or beacon, except in the act of maintepance work on
such buoy or leacon, nor may any person deface, remove, or
destroy any such buoy, beacon, or other authorized
navigational marker maintained in the waters of this state.
i8) If an officer whose duty it 1is to enforce the
sections of this law observes a vessel being used without
sufficient lifesaving or firefighting devices or in an
overloaded or other unsafe condition and in his judgment
such use creaies an especially hazardous condition, he may
direct the operator to take whatever immediate and
reascnable steps would be necessary for the safety of those
abcard the vessel, including directing the operator to
return to mooring or launching site and to remain there
until the situation creating the hazard is corrected or

ended."
Section 13. sSection 23-2-535, MCA, is amended to read:
"23-2~535. Bioed----ateohol Alccohol

concentration

standards -- drug detection -- evidence admissible --

administration of tests. (1) The presomptiens inferences
contained in 61-8-401+¢3+(4) apply to any criminal action or
proceeding arising out of acts alleged toc have been
committed in violation of 23-2-523(2}.

(2) Evidence of the any measured amount or detected

presence of alcoholy-deugay-cr-a-combination-of-the-twe in a

personts--biesd person at the time of the act alleged, as
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shown by analysis of the person's blood, breath, or urine,

and any other competent evidence bearing on the gquestion of
whether the person was under the influence of alcochol,

drugs, or a combination of the two at the time aof the act

alleged ig admissible in any criminal action or proceeding
ariging out o©of acts alleged to have been committed in
viglation of 23-2-523(2). -

(3) If a person charged with violation of 23-2-523(2)
refuses to submit to a chemicai test or—tests of his blcod,
breath, or wurine for the purpose of determining the

ateohotic-—content-—of-—-his—-bleed any measured amount or

detected presence of alcoholy-drugsz-or-a-cembinatron-of-the

two, none will be given, but proof of refusal is admissible
in any criminal action or proceeding arising out of acts
alleged to have been committed in violation of 23-2-$23{2).
{4) The provisions relating to administration of tests
provided in 61-8-405 and the definiticn of klesd alcohol
concentration provided in 61-8-407 apply to any testing done
to determine—the-biood-ateohet-—concentration--6f a person
charged with violation of 23-2-523(2).
{5} As used in 23-2-523(2), the term "under the
influence” shall have the meaning provided in 61-8-401(3)."
Section 14. section 45-5-205, MCA, is amended to read:
"45-5-205, Negligent vehicular assault —-- penalty. (1)

[f a person operates a motor vehicle in a negligent manner
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and he is driving while under the influence of alcohoi, er

drugs a dangerous drug, any other drug, or any combination

of the three, as provided for in 61-B-401(1l), and his
conduct is the cause of bodily injury to another, he commits
the offense of negligent vehicular assault,

{2) A person convicted of the c¢ffense of negligent
vehicular assault shall be fined an amount not to exceed
$1,000 or imprisoned in the county jail for a term not to

exceed 1 year, or both.”
Section 15. section 67-1-211, MCA, is amended to read:

"67-1-211. Bieod atesheot Alcohol concentration
atandards -- evidence admissible —- administration of tests.
{1) If a person acting or attempting to act as a crewmember
of an aircraft has a-bteed an alcohol concentration of 0.04%

by weight or more as defined in 61-8-407, it may be inferred

that the person is coneiusively-presumed-to-be under the
influence of alcohol or--drugs and is in violation of
67-1-204.

(2) Evidence of the any measured amount or detected

presence of alcoholy-drugsj—or-a-combination-of-the-two in a

persents-bloed the person at the time of the act alleged
under subsection (1) and any other competent evidence
bearing on the question of whether the person was under the

influence of alcohol, drugs, or a combination of the two at

the time of the act alleged is admissible in any criminal
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action or proceeding arising out of acts alleged to have
been caommjtted in violation of 67-1-204.

{3} In any criminal action or proceeding arising out of
acts alleged to have ©been committed in violation of
67-1-204, the court or jury may consider federal regqgulations
governing aeronautics.

(4) A person who operates an aircraft over the lands
and waters of this state is considered tc have given cansent
to a echemicat test or-tests of his bloed, breath, or urine

for the purpose of determining the any measured amount or

detected presence of alccholry or drug-content-of-his-biocod

drugay-or-a-combination—of-the-twe in his body if arrested

by a peace officer for operating, attempting to operate, or
being in actual physical control of an aircraft while under

the influence of alcohol, or drugs, or a combination of the

two. The test or-tests must be administered at the direction
of a peace officer who has reascnable grounds to believe the
person was operating, attempting to operate, or in actual
physical control of an aircraft while under the influence of

aleehol, er drugs, or a combination of the two. The

arresting officer may designate which one of the aforesaid
tests must be administered. A person wha is uynconscious or
who is otherwise in a condition rendering him incapable of
refusal is considered net to have withdrawn the consent

provided by this subsection.
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(5 If a person charged with violation of 67-1-204
refuses to subrit to a chemical test or-teats of his blood,
bhreath, or urine for the purpose of determining the-aicohot

content-of any measured amount or detected presence of

alcoholy--drugsy--sr-any-ecombinarion-of-the-tws in his bisod

body., none will be given, but proof of refusal is admissible
in any c¢riminal action or proceeding arising out of acts
alleged to have been committed in viclation of 67-1-204.

(6) The provisions relating to administration of tests
provided in 61-8-405 and the definition of alcohol
concentration provided in 61-8-407 apply to any testing done

to determine any measured amount or detected presence of

alcoholy-drugqes—ar-a-combination—of-the-twe in a person and

the Bbieed alcohcl concentration of a person charged with
viclation of &7-1-204."

-End-
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SENATE STANDING COMHITTEE REPORT

Page 1 of 2
April 4, 1991

KR. PRESIDENT.
We, your committee on Judiciary having had under consideration
House Bill No. 559 (third reading copy -- blue}, respectfully

report that House BRill No. 559 be amended and as so amended be
concurred in,

1. Page 3, line 25.

Page 4, lines 7 and 23.
Page 5, lines 8 and 17.
Page 7, lines 4 and 19.
Page 8, line 10.

Page 9, lines 16 and 18.

Page 24, line 5.

Page 26, lines 3 and 16.

Page 27, line 2.
Following: ~teses"

Insert:y "or tests”

2. Page 4, line 4.
Page 7, line 1i5.
Page 9, lines 3 and 12.
Page 23, line 24.

Page 24, line 13.
Fage 25, line 29.
Page 26, line 12,
Page 27, lines 5 and 13.
Following: "ewe”
Insert: ", drugs, or a combination of the two”

3. Page 4, line 12.

Following: =.~

Ingert: "A drug test may be performed under this section only if
the arresting officer has reasonable grounds to believe the
person to have been driving or in actual physical control of
a vehicle upon ways of the state open to the puplic, while
under the influence of drugs or a combination of alcohol and
drugs or if a test for the presencé of alcohol results in
the arresting officer possessing reasonable grounds to
believe the person te have peen driving eor in actual
physical control of a vehicle upon ways of this state open
to the publie, while under the influence of drugs or a
combination of alcohol or drugs.”

711646SC.831

Page 2 of 2
April 4, 1991

3. Page 4, line 16.

Following: ~="

Insert: "A person may not be regquired to provide more than two
bodily substance samples under this section.”

5. Page 7, line 17.

Following: "admissibla”

Strike: ";"

Fcollowing: "smd”

Insert: ". A positive test result may not, in itself, prove that
the person was under the influence of that drug at the time
he was 1n control of a mctor vehicle. A person may not be
convicted of a violation of 61-B-4@l1 based upon the presence
of a drug or drugs in his person unless some other competent
evidence existys that tends to establish that the person was
under the influence of 2 drug or drugs while driving or in

actual physical cantrel of a motor vehicle within this
state.”

6. Page 9, line 6.
Strike: "under arresgt”™
Insert: “cited for a viclation of 61-8

1 or 61-8-496"

J

Richar insoneault, Chairman

f - 6 s
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HOUSE BILL NO. 559
INTRODUCED BY FAGG, VAN VALKENBURG, O'KEEFE

BY REQUEST OF THE DEPARTMENT OF JUSTICE

& BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO OPERATING MOTOR VEHICLES,
BOATS, AND AIRCRAFT WHILE UNDER THE INFLUENCE OF ALCOHOL OR
DRUGS; AND AMENDING SECTIONS 23-2-523, 23-2-535, 45-5-209,
61-8-401, 61-8-402, 61-8-403, 61-8-404, 61-8-405, 61i-8-406,
61-8-714, 61-8-722, 61-8-B05, 61-8-806, 61-11-1C1, AND
67-1-211, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE CF MONTANA:
Section 1. section 61-8-401, MCA, is amended to read:
"61-8-401. Persons under the influence 0of alcohcl or

drugs. (1) It is unlawful and punishable as provided in

61-8-714 and 6l-8-723 for any person wno is under cie

influence of:

(a) alcohol to drive or be in actual physical contrel
af a vehicle upon the ways of this state open to the public:

(b) a narcotic dangercus drug to drive or be in actual
physical contrel cf a vehicle within this state;

(¢) any other drug to drive or be in actual ophysical
control of a vehicle within this state:; or

{d) alcohoi and any dangercous or other drug to drive or
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be in actual physical control of a vehicle within thisg
state.

(2) The fact that any persen charged with a viclation
of subsection (1) is or has been entitled ro use alcohol or
such a drug under the laws of this state does not constitute
a defense against any charge of violating subsection (1).

{3) "Under the influence" means that as a result of
taking into the body alcohol, drugs. or any combination
thereof, a person's ability to safely operate a motor
vehicle has been diminished.

{4} Upon the trial of any civil or criminal action or
proceeding arising out of acts alleged to have been
committed by any person driving or in actual physicai
control of a vehicle while under the influence of alcoholi,
the concentraticn of alcohol in the persents-sieed person at
the time alleged, as shown by echemiea® analysis of the
person's ploca, urine, Orf dreath, or-schner-bodiiy-substance;
shall give rise to the following presumpetsns inferences:

(a) If there was at that time an alechel concentration
of  0.05 or less, it shai? may be presemed inferred that the
person was not under the influence of alcochol.

{b) If there was at that time an alecchoil concentration

in excess of 9.0> but less thap 2.10, <hat fact shall not

Jive rise to any rresamperen (nfarence tnat the pPErSCN  Was
or  was not upder the influence &f alccho. ou<t sacn fact may
—-2- HB 559
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be considered with other competent evidence in determining
the guilt or innccence of the person.

{c) If there was at that time an alcchol concentration
of 0.10 or more, it shaii may be presumed inferred that the
person was under the influence of alcchol. Sach-presumpeion
The inference is rebuttable.

(5) The provisions of subsecticon (4) de not limit the
introduction of any other competent evidence bearing upon
the issue of whether the perscon was under the influence of

alcohol, drugs., or a combination of the two.

{6) Bach municipality in this state is given authority
to sanact 6&1-8-406, 61-8-408, &l1-8-714, 61-8-722, and
subsections (1) through (5) of this section, wita the word
ugtate" in 61-8-406 and subsection ({1) cf this section
changed to read "municipality", as an crdinance and is given
jurisdiction of the enforcement of the ordinance and of the
imposition of the fines and penalties therein provided.

(7). Absolute liability as provided in 45-2-104 will be
imposed for a viclaticn of this section.”

Section 2. Section 61-8-402, MCA, is amended to read:

*§1-8-402. Ehemicai---bioed Biood, breath, or urine

tests. (1) Any person who operates or is in actual physical

contrgl of a vehicle upon ways of this state open to the
public shall be deemed to have given consent, subject to the

provisions of 61-8-401, to a chemical test pr-tests OR TESTS
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of his blood, breath, or wurine £for the purpose of
determining +the-aicohciic-content-of-his—bisod any measured

amount or detected presence of aicoholy--drugsr--or---a

combination--of——the-twe, DRUGS, OR A COMBINATION OF THE TWQO

in his body if arrested by a peace officer for driving or
for being in actual physical control of a wvehicle while

under the influence of alcohol, drugs, or a combination of

the two. The test or-teats OR TESTS shall be administered at

the direction of a peace officer having reasonahle grounds
to believe the person to have been driving or in' actual
physical control of a vehicle upon ways of this state open
to the public, while under the influence of alcohol, drugs,

or _a combinatiop of the two. A DRUG TEST MAY BE PERFORMED

UNDER THIS SECTION ONLY IF THE ARRESTING OFFICER HAS

REASONABLE GROUNDS TO BELIEVE THE PERSQN TO HAVE BEEN.

DRIVING OR IN ACTUAL PHYSICAL CONTROL OF A VEHICLE UPON WAYS

OF THE STATE OPEN TO THE PUBLIC, WHILE UNDER THE INFLUENCE

OF DRUGS OR A COMBINATION OF ALCOHOL AND DRUGS OR IF A TEST

FOR THE PRESENCE OF ALCOHOL RESULTS IN THE ARRESTING OFFICER

POSSESSING REASONABLE GROUNDS TO BELIEVE THE PERSON TO HAVE

BEEN DRIVING OR IN ACTUAL PHYSICAL CONTROL OF A VEHICLE UPON

WAYS OF THIS STATE OPEN TQ THE PUBLIC, WHILE UNDER THE

INFLUENCE OF DRUGS OR A COMBINATION OF ALCOHOL OR DRUGS. The

arresting officer may designate which sne-of-the-aferesaid

test or tests shall be administered. A--perasn--may--not--be

- HB 558
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given--more—than—-twe-tests-uniess-the-person-chocses—to—have

a-tese-as-provided-in--61-8-405¢23x A PERSON MAY NOT BE

REQUIRED TO PROVIDE MORE THAN TWO BODILY SUBSTANCE SAMPLES

UNDER THIS SECTION.

(2) Any person who is unconscious or who is otherwise
in a condition rendering him incapable of refusal shall be
deemed not to have withdrawn the consent provided by
subsection (1) of this secticen.

(3) If a restdent driver under arrest refuses upon the
request of a peace officer to submit to a chemrca test or

tests OR TESTS designated by the arresting officer as

provided in subsection (1) of-this—section, none shall be
given, but the officer shall, on behalf of the department,
immediately seize his driver's license. The peace officer
shall forward the license to the department, along with &
sworn report that he had reasonable grounds to believe the
arrested person had been driving or was in  actual physical
control of a vehicle upon ways of this state open to the

public, while under the influence of alcohol, drugs, or a

combination of the two, and that the person had refused o

submit to the test er-tests OR TESTS upon the request of the

peace officer. Upon receipt of the report, the department
shall suspend the license for the period providea o
subsection {3}).

{4) Upon seizure of a residene driver's iicense. the
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peace officer shall issue, on behalf of the department, a
temporary driving permit, which is valid for 72 hours after
the time of 1lssuance.

{5) The following suspension and revocation periods are
applicable upon refusal to submit to a chemicax test er
tests OR TESTS:

{a) upon a first refusal, a suspension of 90 days with
nc provision for a restricted probationary license;

{b) upeon a second or subseguent refusal within 5§ vyears
of a previous refusal, as determined from the records of the
department, a revocation of ! year with no provision for a
restricted probationary license.

{6} bike—refusat-by-a# A nonresident driver's license

seized under this seccion ahait must be subjeet--to

snspensien sent oy the department im-itike--manner;—-and--the
same---temporary-——driviag-—--permit---shairi---pe--issuad--to

nemrestdenes to the licensing authority of the nonresident's

home state with a report =f the nonresident's refusal to

submit to a test.

{7) All such suspensions are subject to review as

hereinafter provided.,"
Section 3. section E1-8-403, %CA, is amended to read:
"61-8-403. Right of appeal to court. The department

shall immedia=ely nrotify any  persosn whose license O

privilege to drive nas ceen suspended or revoked, as
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hereinbefore authorized, in writing and such person shall
have the right to file a petition within 30 days thereatter
for a hearing in the matter in the district court in the
county wherein such person resides or in the district court
in the county in which this arrest was made, Such court is
hereby vested with jurisdiction and it shall be its duty to
set the matter For hearing upon 10 days' written notice to
the county attorney of the county wherein the appeal is
filed and such county atcorney shall represent the state,
and thereupon the court shall take testimony and examine
into the facts of the case, except that the issues shall be
limited to whether a peace officer had reasonable grounds to
believe the person had been driving or was in actual
physical contrcl of a vehicle upon ways of this state open
to the public, while under the influence of alcohol, druags,

or a combination of the two, whether the person was placed

under arrest, and whether such person refused to submit to

the test sr--bests OR TESTS. The court shall thereupon

determine whether the petitioner is entitled to a license or
is subject to suaspension as heretofore provided.”
Suction 4 section 61-8-404, MCA, is amended to read:
"§1-8-404. Eviderce admissible - conditions of
admissibility. (1) Upon the trial of any criminal action or
othér proceeding arising out of acts alleged to have been

committed by any person in violation of 61-8-4C1 or

-7 HB 559
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61-8-406;

{a) evidence of the any measured amount or detected

presence of amount-—eof alccholy-drugsy-or-a-combination-ef

the-twe, DRUGS, OR A COMBINATION OF THE TWQ in the personts

biaed person at the time of the act alleged, as shown by a
chemiecat an analysis of his bleood, breath, or wurine, |is

admissibler--and. A POSITIVE TEST RESULT MAY NOT, IN ITSELF,

PROVE THAT THE PERSON WAS OUNDER THE INFLUENCE OF THAT DRUOG

AT THE TIME HE WAS IN CONTROL OF A MOTOR VEHICLE. A PERSON

MAY NOT BE CONVICTED OF A VIOLATION OF 61-8-401 BASED UPON

THE _PRESENCE OF A DRUG OR DRUGS IN HIS PERSON UNLESS SOME

OTHER COMPETENT EVIDENCE EXISTS THAT TENDS TO ESTABLISH THAT

THE PERSON WAS UNDER THE INFLUENCE OF A DRUG OR DRUGS WHILE

DRIVING OR 1IN ACTUAL PHYSICAL CONTROL OF A MOTOR VEHICLE

WITHIN THIS STATE.

{b) a report of the facts and results of any chemical

test or-kests OR TESTS of a person‘'s blood, breath, or urine

administered under 61-8-402 is admissible in evidence if:
(i} the breath analysis--repore test was prepared-and

verified performed by the a person whe--performed--the-—test

certified by the forengic sciences division of the

department to administer breath tests or the blood or urine

test was a laboratory analysis and the analysis was done in
a laboratory operated by the department af-4astiee or by any

other laboratory or facility certified or exempt from

-8B~ HB 559
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certification under the rules of the department; and

(ii) the-report-was--prepared--in--accerdance—-with--any
appricablte-ruies-of-the-departmentr-and

ttt4y if the test was on a blood sample, the person
withdrawing the blocd must-have-been was competent to do so
under 61-8-405{(1).

(2} 1If the person under arrest refused to submit to the

test or--tespts OR TESTS as hereinabeve provided in this

section, proof of refusal shaii--be is admissible in any
criminal action or proceeding arising out of acts alleged to
have been committed while the person was driving or in
actual physical control of a vehicle upon the ways of <this

state open to the public, while under the influence of

alcohol, drugs, or a combination of the two.

{3) The provisioens of this part do not iimit the
introduction of any other competent evidence bearing con the
question of whether the person was under the influence of

alcohol, drugs, or a combination of the two."

Section B. sSection 61-8-405, MCA, is amended co read:

"61-8-405. Administration of tests. (1} Ooniy a
physician or registered nurse or other gualified person
under the supervision and direction of a phvsician ot
registered nurse acting at the request of a peace cfricer

may withdraw oicod for the purpose of determining arasmeis

n

content any measured amount or detected presence of alcchGlis

-9~ YR 559

HB 0559/03

drugsy-or-a-cembinatiton-of-the-twa, DRUGS, DR A COMBINATION

OF THE TWOQ in the perscn. This limitation does not apply to

the taking of breath or urine specimens.

{2) The person tested under arrest CITED FOR A

VIOCLATION OF 61-8-401 OR 61-8-406 may, at his own expense,

have a physician or registered nurse of his own choosaing
administer a test, in addition to any administered at the
direction of a peace officer, for the purpose of determining

the-amount-of-aiconosi—-tn-hits-bioced any measured amount or

detected presence of alcohcly-dengar-ar-a-combinatéion—of-the

ewe, DRUGS, OR A COMBINATION OF THE TWO in the persoa at the

time alleged, as shown by ehemieal analysis of his blood,
breath, or urine. The failure or inability to obtain an
additional test by a person does Tmnct preciude the

admissibility in evidence of the test or--tests OR TESTS

taken at the direction of a peace officer.
{3) Upon the request of the person tesrted, full

information concerning the test sr-tests CR TESTS taken at

the direction of the peace officer must be made available to
him or his attorney.

{4) No physician or registered nurse or other gualified
person under the supervisien and direction of a physician or

registered nurse srali incur any civil or criminal liability

J

as a resulr U -2 proper administering of a blcood rest when

regquested 1n o writan eace oHfficer to administer such a

u

i~
i 4

1)
o
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test.

{5) If #he a test given under $1-8-402 or 61-8-806 is a
chemicat test of urine, the person tested must be given such
privacy in the taking of the urine specimen as will insure
ensure the aceurmey integrity of the specimen and, at the
same time, maintain the dignity of the individual involved,.

{6) The department of-duseiee in cooperation with ary
appropriate agency shall adopt uniform rules for the giving
cof biood--atecoho:r tests and may reguire certification of
training to administer the tests as considered necessary.”

Section 6. secticn 61-8-406, MCA, is amended to read:

"61-8-406. Operation of vehicle by a person with
aicslivl concentration of 0.10 ot more. It is unlawful and
punishable as provided in 61-8-722 and 6i-8-723 for any
person to drive or be in actual physical control of a
vehicle upon the ways of this state open to the public while

the pergsen’s alconocl concentration &m kés, as shown by

analysis of the persen's blood, breath, or urine, is 0.10 or
more. Absolute liability as provided in 45-2-104 will be
imposed for a violatien of this section.”
Béection 7. section 61-8-714, MCA, is amended to read:
"61~-¥-714. Penalty for driving under the influence of
alechiol or drugs. (1) A person convicted of a violation of
61-8-401 shall be punished by imprisonment in the county

jail for not less than 24 consecutive hours or mcre than 60
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days and shall be punished by a fine of not less than $100
or more than $500, The jail sentence may not be suspended
unless the judge finds that the imposition of the jail
sentence will pose a risk to the defendant's physical or
mental well-being. .

{2) On a second conviction, he shall be punished by a
fine of not less than $300 or more than $500 and by
imprisonment for not less than 7 days, at least 48 hours of
which must be served consecutively, or more than 6 months.
Three days of the jail sentence may not be suspended unless
the judge finds that the imposition of the jail sentence
will pose a risk to the defendant's physical or mental
well-being.

(3) On the third or subsequent ceonviction, he shall be
punished by imprisonment for a term of not 1less than 30
days, at least 48 hours of which must be served
consecutively, or more than 1 year, and by a fine of not
less than $500 or more than $1,000. Notwithstanding any
provision to the contrary providing for suspension of
execution of a sentence impcsed. under this subsection, the
impogition or execution of the first 10 days of the jail
sentence imposed for a third or subsequent offense that
occurred within 5 years of the firast offense may not be
deferred or suspended.

{4} In addition to the punishment provided in this

-12- HB 559
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section, regardless of disposition, the defendant shall
complete an alcohel information course at an alcchol
treatment program approved by the department of
institutions, which may, in the sentencing court's
discretion and upon recommendation of a certified chemical
dependency counselor, include alcohol or drug treatment, or
both. On conviction of a second or subsequent offense under
this section, in addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at -an alcohol
treatment program approved by the department of
institutions, which must include alcchol or drug treatment,
or both. Each counselor providing education or treatment
shall, at the commencement of the education or treatment,
notify the court that the defendant has been enrolled in a
course or treatment program. If che defendant fails to
attend the course or the treatment program, the counselor
shall notify the court of the failure. As loag as the
alcohol information course and treatment program are
approved as provided in this subsection, the defendant may
attend the information course and treatment program of his
choice. The treatment provided ro the defendant at a
treatment program must be at a level appropriate te his
alcohol problem, as determined by the judge based upon the

recommendation from the certified chemical dependency

-13- HB 559
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counselor.

{5} For the purpose of determining the number of
convictions under chis section, "conviction”" means a final
conviction, as defined in 45-2-101, in this state,
conviction for a violation of a similar statute in ancther
state, or a forfeiture of bail or collateral deposited to
secure the defendant's appearance in court in this state or
another state, which forfeiture has not been vacated. An
offender is considered to have been previously convicted for
the purposes of thits-section sentencing if less than 5 vears
have elapsed between the commission of the present cffense
and a previcus conviction. If there has been no additional
conviction for an offense under this section for a period of
3 years after a prior conviction hereunder, then all records
and data relating te the prior conviction are confidential
criminal Jjustice information as defined i1n 44-5-103 and
public access to the information may only ©be obtained by
district court order upon good cause shown.

(6) For the purpose of calculating subsequent
convictions under this section, a conviction for a violation
of 61-8B-406 also constitutes a convietion for & wvislation cf
61-8-301."

Section 8. sSection 61-8-722, MCA, is amended tz read:

"b61-8-722. Penalty Ffor driving with excessive Bized

alcohol concentration., (1) A person convicted =f 2 wislation

—-l4- HB 559
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of 61-8-406 shall be punished by imprisonment for not more
than 10 days and shall be punished by a fine of not less
than $100 or more than $500.

{2) On a second conviction of a violation of 61-8-406,
he shall be punished by imprisonment for not less than 48
consecutive hours or more than 30 days and by a fine of not
less than $300 or more than $500.

{3) On a third or subseguent conviction of a violation
of 61~8-406, he shall be punished by imprisonment for not
legs than 4B consecutive hours or more than 6 months and by
a fine of not less than $500 or more than 51,004.

{4) The provisions of 61-5~205(2), 61-5-208(2), and
61-11-203(2}(d) relating to revocation and suspension of
driver's licenses shall apply to any conviction under
61-8-406.

{5} In addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohel information course at an alcohol
tréatment program approved by the department of
institutions, which may include alcochol or drug treatment,
or both, if considered necessary by the counselor conducting
the program. Each counselor providing such education or
treatmént shall, at the commencement of the education or
treatmént, notify the court cthat the defendant has been

enrolled in a course or treatmenc program. L[f the defendant
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fails to attend the course or the treatment program, the
counselor shall notify the court of the failure.

{6) For the purpose of determining the number of
convictions under this section, "conviction" means a final
convicticn, as defined in 45-2-101, in this state or a
similar statute in another state or a forfeiture of bail or
¢collateral deposited to secure the defendant's appearance in
court in this state or ancther state, which forfeiture has
nat been vacated, An offender is considered ta have been
previcusly convicted for the purposes cf this--seckion
sentencing if less than 5 years have elapsed between the
commission of the present offense and a previous conviction.
If there has been no additional conviction for an offense
under this section for a period of 5 years after a prior
conviction hereunder, then such prior offense shall be
expunged from the defendant's record."”

Section 9. Ssection 61-8-805, MCA, is amended to read:

"61-8-805. Sulpension for operating a commercial
vehicle with a-bisced alcohol concentration of 0.04 or more
-- hearing. (1} A person whose bieoed alcohol concentration
is 0.04 or more while he drives or is in actual physical
control of a commercial motor wvehicle is subject to the
suspension of his commércial vehicle operator's endorsement.
If the department receives a sworn report from a peace

officer that the person was operating a commercial motor
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vehicle while his bissd alcohol concentration was 0,04 or
more, the department shall suspend the driver's commercial
vehicle operator's endorsement:

{a} for 1 year, with no provision for a restricted
probationary license or endorsement, upon receipt of the
first report, except that if the offense occurred in a
commercial motor vehicle transperting hazardous materials,
the suspension must be for 3 years; and

{b) For 10 years, with no provision for a restricted
probationary 1license or endorsement, upon receipt of a
second or subsequent report at any time as determined from
the records of the department.

(2) A peace officer wno determines that a commercial
motor vehicle operator's bieed alcohol concentration is 0.04
or more shall place the commercial motor vehicle operator
out of service as mandated by federval regulations for 24
hours.

{3) The fact that any person charged with a violation
of the provisions of subsection (1) 1is entitled to use
alcohol under the laws of Montana is not a defense against
any charge of violating the provisions of subsection {1).

(4) The department shall immediately notify in writing
any person whose commercial vehicle operator’s endorsement
is suspended under this sectic<n. The person auspenasa fias

the right to file a petition within 30 days atter the notice
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is given for a hearing in the matter in the district court
in the county in which the finding of Bieed alcohol
concentration was made. The court has jurisdiction and shall
set the matter for hearing upon 10 days' written notice to
the county attorney of the county in which the appeal is
filed. The ccunty attorney shall represent the state. The
court shall take testimony and examine the facts of the
case, except that the issue is limited to whether the perscn
was driving or had actual physical control cf a commercial
motor vehicle while his bieed alcohol concentration was 0.04
or more. The court shall determine whether the petitioner is
entitled to a commercial vehicle operator's endorsement or
is subject tco suspension as provided in this section. The
provisions of 61-8-404 apply to any proceedings under this
section."”-
Section 10. Section 6§1-8-806, MCA, is amended to read:
"“61-8-806. €hemicai-bieed Blood, breath, or urine tests
of commercial vehicle operators -— procedure -- suspension.
1} A person wha operates a commercial motor vehicle upcn
the ways of this state open to the public is considered to
have given consent, subject to the provisions of 61i-8-401
and 61-8-805, to a ememtear test of his blsed, breath, or
crine for the purpese of determining the miconsi-content--cf

mts~-biced any measured amount of alecchsl in his body if ne

13 requested to submit to the test by a peace cfficer having
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reagonable grounds to believe the person to have been
driving orf in actual physical control of a commercial motor
vehicle upoen the ways of this state open to the public while
his btesd alcohol concentration was (¢.04 or more. The bpeace
cfficer may designate a blood, breath, or urine test to be
administered.

(2Z) A person who is unconscious or who is otherwise
incapable of refusal is considered not to have withdrawn the
consent provided in subsection (1l).

{3) If a commercial motor vehicle gperator who is a
resident of Montana refuses upon the request of a peace
officer to submit to a ehemieal test designated by the
officer as ptovided in subsection (1), the test may not be
given. On behalf af the department, the officer shall
immediately seize the person's driver's license showing the
commercial vehicle oﬁerator's endorsenent and forward the
license to the department, along with a sworn report that he
had reasonable grounds to believe the person had been
driving or was in actual physical control of a commercial
motor vehicle updn ways of this state open to the public
while having a biesd an alcohel concentration of 0.04 or
more and that the person had refused to submit to the test
upon the request of the officer. Upon receipt of the report,
the department shall suspend the license for a period

provided in subsection (5).
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(4) Upon seizure of a resident's driver's license
showing a commercial vehicle operator's endorsement, the
peace ofﬁicer shall issue, on behalf of the department, a
temporary driving permit without the commercial vehicle
operator's endorsement. The temporary driving permit is
valid for 72 hours after issuance.

(5} If a commercial motor vehicle operator refuses to
submit to a ehemieai test as provided in subsection (3), the
department shall suspend his commercial vehicle operator's
endorsement

{a) wupon first refusal, for 1 year, with no provision
for a restricted prcbationary license or endorsement, except
that if the offense occurred in a commercial motor vehicle
transporting hazardous materials, the suspension for a first
refusal must be for 3 years;

(b} upon a second or subsequent refusal at any time as
determined from the records of the deﬁartmen:, for 10 years,
with no provision for a restricted probationary license or
endorsement.

(6) A nonresident commercial motor vehicle operator who
refuses to submit to a echemieat test as provided in
subsection (3) is subject to suspension by the department as
provided in subsection {5) and may—receive must be given a

temporary driving permit as provided in subsection (4)."

Section 11. section 61-11-101, MCA, is amended to read:
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"61-11-161. Report of convictions and suspension or
revocation of driver's licenses -~ surrender of licenses.
(1) Whenever any person is convicted of any offense for
which chapter 5 makes mandatory the suspension or revocation
of the driver's license of the person by the department, the
court in which such conviction is had shall require the
surrender to it of all driver's licenses then held by the
person so convicted. The court shall thereupon, within §
days, forward the license to the department and at the same
time forward a record of such conviction to the department,
providing that iF such person does not possess a driver's
license the court shall so indicate in its report to the
department.

{2) Every court having Jjurisdiction over offenses
committed under any act of this state or municipal ordinance
requlating the operation of motor vehicles on highways shall
forward, within 5 days, to the department a record cof the
conviction or forfeiture of bail, not vacated, of any person
in the court for a violation of any such laws, other than
regulations governing standing or parking, and may recommend
the suspension of the driver's 1license of the person so
convicted. The court may also recommend thar the department
issue a restricted probationary license +in--lieu--of--the
suspensien-regquired-+n-61-5-268+¢2% on the ceonditicn that the

individual comply with the requirement that he attend and
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complete a-driver-improvement-schoet-er an alcohol trearment

program-if-cne-ts-avattabte information course as provided

in 61-8-714 and 61-8-722, The department shall issue a

restricted probationary license unless the person otherwise
is not entitled to a Montana driver's license. Upon issuance
of a probationary license, the licensee is subiject to the
restrictions set forth thereon and may not operate a vehicle
in violation of those restrictions,

{3) Any court or other agency of this state, or a
subdivision thereof, which has Jjurisdiction to take any
action suspending, revoking, or otherwise limiting a license
to drive shall report any such action and the adjudication
upon which it is based to the department within 5 days on
forms furnished by the department.,“

Section 12. secticn 23-2-523, MCA, is amended to read:

*23-2-523, Prohibited operation and mooring -
enforcement. {1) Ko person may operate or knowingly permit
any person to cperate any motorboat or vessel or manipulate
any water skis, surfboard, or similar device or other
centrivance in a reckless or negligent manner s¢ as to
endanger the life, limb, or property of any person.

(2) No persdn may operate any mctorbeat, including a
sailboat propellied by a motor of any kind, or manipulate any
water seis, suriboard, or similar device actached to &

motorboat whiie under the influence of alcohcl, eor drugs, aof
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a combination of the two.

{3) It 1is unlawful for the owner of any motorboat or
vessel or any person having such in charge or in control to
authorize or knowingly permit the same to be operated by any
person who by reason of physical or mental disability is
incapable of operating such watercraft under the prevailing
circumstances.

(4) No person may operate or knowingly permit any
person to operate any motorboat or vessel at a rate of speed
greater than will permit such person, in the exercise of
reascnable care, to bring the vessel to a scop within the
assured clear distance ahead. However, nothing in this part
is intended to prevent the operator of a vessel actually
competing in a regatta which is sanctioned by an appropriate
governmencal unit from attempting to attain high speeds on a
marked racing course.

{5} Ko person may make a reckless approach to,
departure from, or passage by a dock, ramp, diving board, or
Eloat.

(6 Skiers being pulled by motorboats must have on
their person a life preserver, buoyvant vest, or ski belt.

{7} No person may moor a vessel to any of the buoys or
beacons placed in any waters of this state by the authoricy
of the United States, an agency of the United States, nr the

department ©or in any manner ‘hang on with a vessel to such
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buoy or beacon, except in the act of maintenance work on
such buoy or beacon, nor may any person deface, remove, or
destroy any such bucy, beacon, or other authorized
navigational marker maintained in the waters of this state.
(8) If an officer whose duty it 1is to enforce the
sections of this law observes a vessel being used without
sufficient lifesaving or firefighting devices or in an
overloaded or other unsafe condition and in his judgment
such use creates an especially hazardous condition, he may
direct the operator to take whatever immediate and
reasonable steps would be necessary for the safety of those
aboard the wvessel, including directing the operator to
return te mooring or launching site and to remain there
until the situation creating the hazard is corrected or

ended.”

Section 13. section 23-2-535, MCA, is amended to read:

"23-2-535. Bisad----aicohal Alcchol concentration
standards -- drug detection -- evidence admissible --
administration of tests, (1) The presumptions inferences

contained in 61-8-401¢33{4) apply to any criminal action or
proceeding arising out of acts alleged to have been
committed in violation of 23-2-523(2}).

(2) Evidence of ehe any measured amount or detected

presence of alcoholy-drugsy;-or-a-—combination--of--the--ewo,

DRUGS, OR A COMBINATION OF THE TWO in a personts-bieed

=24~ 'HB 5%9
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person at the time of the act alleged, as shown by analysis

of the person's blood, breath, or urine, and any other

competent evidence bearing on the gquestion of whether the
peracn was under the influence of alcohol, drugs, or a

combination of the two at the time of the act alleged is

admissible in any criminal action or proceeding arising out
of acts alleged to have been committed in vieolation of
23-2-523(2}.

{3) 1If a person charged with violation of 23-2-5%23(2)

refuses to submit to a chemicat test or-tests OR TESTS of

his bleood, breath, or urine for the purpose of determining

the-alecohoite-content-of~hin-bisod any measured amount or

detected presence of alcocholy-drngay-or-a-combination-ef-the

twe, DRUGS, OR A COMBINATION OF THE TWO, none will be given,

but proof of refusal is admissible in any ¢riminal action or
proceeding arising out of acts alleged to have been
committed in violation of 23-2-523(2).

(4} The provisions relating to administration of tests
provided in 61-8-405 and the definition of bieed alcohol
concentration provided in 61-8-407 apply to any testing done
to determine-the-bicecd-atcohot--concentration--0€ a perscn
charged with violatien of 23-2-523(2).

(S) As used in 23-2-523(2), the term "under the

influence" shall have the meaning provided in £1-8-101(3}."

Section 14, section 45-5-205%, MCA, is amended to read:
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"45-5-205. Negligent vehicular assault ~-- penalty. (1)
If a person operates a motor vehicle in a negligent manner
and he is driving while under the influence of alcohol, er

drugs a dangerous drug, any other drug, or any combination

of the three, as provided for in 61-8-401(1), and his
conduct is the cause of bodily injury to another, he commits
the offense of negligent vehicuiar assault.

(2) A persen convicted of the offense of negligent
vehicular assault shall be fined an amount not to exceed
$1.000 or imprisoned in the county jail for a term not to

exceed 1 year, or both,*

Section 15. Ssection 67-1-211, MCA, is amended to read:

"67-1-211, Bilood atcohet Alecchol concentration
standards —- evidence admissible —- administration of tests.

(1) If a person acting or attempting to act as a crewmember
of an aircraft has a-bioed an alconol concentration of 0.04%

by weight or more as defined in 61-8-407, it may be inferred

that the person is conciusiveiy-presumed-te-be under the
influence of alcohol er-—drugs and is in violation of
67-1-204.

{2} Evidence of ehe any measured amount or detected

presence of alcoholj-drugs;-er-a--ecombination--—of-—the-—tws,

DRUGS, OR A COMBINATION OF THE IWO in a-persenis—bissd the
person at the time of the act aileged under subsection (1)

and  any other competent evidence bearing on the guestion af
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whether the person was under the influence of alecohoi,

drugs, or a combination of the two at the time of the act

alleged is admissible in any criminal action or proceeding
arising out of acts alledged to have been committed in
violation of 67-1-204.

13) 1In any criminal action or proceeding arising out of
acts alleged to have been committed in violation af
67-1-204, the court or jury may consider federal regulations
governing aeronauties,

(4) A perscn who operates an aircraft over the lands
and waters of this state is considered to have given consent

to a chemicat test or-teats OR TESTS of his blood, breath,

or urine for the purpose of detérmining the any measured

amount or detected presence of alcoholy er drug--contenc——of

hiv--biosd drugs;--or-a—combinatioh-of-the-kws, DRUGS, OR A

COMBINATIOR OF THE TWO in lis body if arrested by a peace

officer for operating, attempting to operate, or being in
actual physical control of an aircraft while wunder the

influence of alcohol, er drugs, or a combination of the two.

The test or--tssts OR TESTS must be administered at the

direction of a peace officer who has reasonable grounds to
believe the person was operating, attempting to operate, or
in actual physical cofitrol of an aircraft while under the

influente of alcohol, e¢ drugs, or a combination of the two.

Theé arresting officer may dJdesignate which ens o©of the
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aforesaid tests must be administered. A person whe is
uncenscious or who is otherwise in a condition rendering him
incapable of refusal is considered not to have withdrawn the
consent provided by this subsection.

(5) If a person charged with violation of 67-1-204

refuses to submit to a chemical test or-tests OR TESTS of

his blood, breath, or urine for the purpose of determining

the--ateonat eoneent--of any measured amount or detected

presence of alcoholy-dregsy-or-any-combination-of--the--tws,

DRUGS, OR A COMBINATION OF THE TWO in his biesd body, none

will be given, but proof of refusal is admissible in any
criminal action or proceeding arising out of acts alleged to
have been committed in viclation of 67-1-204.

(6) The provisions relating to administration of tests
provided in 61-8-405 and the definition of alcohol
coneentration provided in 61-8-407 apply to any testing done

to determine any measured amount or detected presence of

alcoholy-drugss—-or—a-ecombination-ef-the--two, DRUGS, OR_A

COMBINATION OF THE TWO in a person and the bieed alcohol

concentration of a person charged with viclation of

67-1-204."

-End-
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Conference Committee ‘} 9

on House Bill 559 ‘)\ o
Report No, 1, April 25, 1991

Page 1 of 2

Mr. Speaker and Mr. President:

We, your Conference Committee on House Bill 559 met and
considered Senate committee on Judiciary amendments, dated April
4, 1991, and recommend that House Bill 559 (reference copy --
salmon) be amended as follows:

1. Page 3, line 25.

Page 4, line 8,

Page 5, lines 11 and 21.
Page 6, line 6,

Page 7, line 18.

Page 8, line 17,

Page 9, line 8,

Page 10, lines 15 and 18.
Page 25, line 10.

Page 27, lines 12 and 20.
Page 28, line 6.

Strike: "OR TESTS"

2. Page 4, line 4,

Page 8, line 4.

Page 10, lines 1 and 2,
Page 10, line 11.

Page 24, line 25.

Page 25, line 14,

Page 26, line 23.

Page 27, lines 15 and 16.
Page 28, line 10.

Page 28, lines 18 and 19.
Strike: ", DRUGS, OR A COMBINATION OF THE TWO"

3. Page 4, lines 13 through 23.
Strike: "A" on line 13 through “DRUGS."™ on line 23

4, Page 5, lines 2 through 4.
Strike: "A" on line 2 through end of line 4

5. Page B, lines 7 through 15.
Strike: "A" on line 7 through end of line 15

ADOPT

REJECT 891115CC,HSF

April 25, 1991
Page 2 of 2

6. Page 10, lines 4 and 5.
Strike: "CITED FOR A VIOLATION OF 61-8-401 OR 61-8-406"

And this Conference Committee report be adopted.

For the House: For the Senate:
fﬁ;mw%ﬂ”
Sen. Pinsoneault, Chair

Sen. Grosfield

W

Sen. Yellowfal

"}tz,~Lz_nnc C . {;Z"’7—"
Rep. Fagq ( fefy .;;Qfﬂ;.f

CCR ¥
HB 559

891115CC.HSF
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AN ACT TO GENERALLY REVISE AND CLARIFY THE LAWS RELATING TO
OPERATING MOTOR VEHICLES, BOATS, AND AIRCRAFT WHILE UNDER THE
INFLUENCE OF ALCOHOL OR DRUGS; AND AMENDING SECTIONS 23-2-523,
23-2-535, 45-5-205, 61-8-401, 61-8-402, 61-8-403, 61-B-404,
61-8-405, 61-8-406, ©61-8-714, 6&1-8-722, 61-8-805, 61-8-806,
61-11-101, AND 67-1-211, MCA.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 61-8-401, MCA, is amended to read:

"61-8-401. Persons under the influence of alcohol or drugs.
{1) It is unlawful and punishable as provided in 61-8-714 and
61-8-723 for any person who is under the influence of:

(a) alcohol to drive or be in actual physical control of a
vehicle upon the ways of this state open to the public;

{b) a nareeeie dangerous drug ¢to drive or be in acrual
physical control of a vehicle within this state;

{e¢) any other drug to drive or be in actual physical control
of a vehicle within this state; or

{d) alcohol and any dangerous or other drug to drive or be in

actual physical control of a vehicle within this state.

(2) The fact that any person charged with a violation of
subsection (1) is or has been entitled to use alcohol or such a
drug under the laws of this state does not constitute a defense
against any charge of violating subsection (1).

{3) "Under the influence" means that as a result of taking

Z&lﬂ;’lﬂ Legisiative Councd
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into the body alcohel, drugs, or any combination therecf, a
person’'s ability to safely operate a motor vehicle has been
diminished.

{4) Upon the trial of any civil or criminal action or
proceeding arising out of acts alleged to have been committed by
any person driving or in actuwal physical conerol of a vehicle
while under the influence of alcchol, the coneentration of alcohol
in the persenis--biood person at the time alleged, as shewn by
chemiecat analysis of the person's bleood, urine, or breath, es
other-—-bedity---substancey shall give rise o the following
presumptiens inferences:

(a) If there was at that time an alcohol concentration of
0.05 or less, it shaii may be presumed inferred that the person
was not under the influence of alcohol.

{b) If there was at that time an alcohol concentration in
excess of 0.05 but less than 0.10, that fact shall not give rise
to any presempeion inference that the person was or was not under
the influence of alcohol but such fact may be considered with
other competent evidence in determining the guilt or innocence of
the person.

{c) If there was at that time an alcochol concentration of
0.10 or more, it shaii may be presumed inferred that the person
was under the influence of alcohol. Sueh-presumpeion The inference
is rebuttable.

(5) The provisions of subsection (4] do nat 1limit the

-2- HB 559
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introduction o©f any other competent evidence bearing upon the
issue of whether the person was under the inZluence of alcohol,

drugs, or a combination of the two.

(6) Each municipality in this state is given authority to
enact 61-8-406, 61-8-408, 61-8-714, 61-8-722, and subsections (1)
through (5) of this section, with the word "state" in 61-8-406 and
subsection {1) of this section changed to read "municipality”, as
an ordinance and is given jurisdiction of the enforcement of the
ordinance and of the imposition of the fines and penalties therein
provided. -

(7) Absolute 1liability as provided in 45-2-104 will be
imposed for a viclaticn of this sectlon.”

Section 2. Section 61-8-402, MCA, is amended to read:

"61-8-402. &hemicai--biced Blood, breath, or urine tests. (1)

Any person who operates or is in actual physical control of a

vehicle upon ways of this state cpen to the public shall be deemed
to have given consent, subject to the provisicns of 61-8-401, to a
chemicat test of his blood, breath, or urine for the purpose of

determining the-atecholic~content-of-hia-bieed any measured amount

or detected presence of alcohol in his body if arrested by a peace

officer for driving or for being in actual physical control of a

vehicle while under <the influence of alcohel, drugs, or a

combination of the two. The test shall be administered at the

directicn of a peace officer having rzascnap.e grounds t& believe

rhe person tc have been driving or in acrual physical contrel of a

1= HB 553
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vehicle upon ways of this state open to the public, while under

the influence of alcchol, drugs, or a combination of the twc. The

arresting officer may desidhate which sne-of-the-afaresaid test or
tecsts shall be administered.

{2) Any person who is unconscious or who is otherwise in a
condition rendering him incapable of refusal shall be deemed not
to have withdrawn the consent provided by subsection {1) of this
section.

{3) If a eresident driver under arrest refuses upon the
request of a peace officer to submit to a chemtead test designated
by the arresting officer as provided in subsecticn (1) of-thts
section, none shall be given, but the officer shall, on behalf of
the department, immediately seize his driver's license. The peace
cfficer shall forward the license to the department, along with a
sworn report that he had reasonable grounds to believe the
arrested person had been driving or was in actual physical control
of a vehicle upon ways of this state open to the public, while

under the influence of alcohol, drugs, or a combination of the

two, and that the person had refused to submit to the test upon
the request of the peace officer. Upon receipt of the report, the
department shall suspend the license for the period provided in
subsection (5).

(4) Upon seizure of a resident driver's license, the peace
officer shall issue, on benalf <¢f the department, a temporary

driving permit, which is wvalid far 72 hours after the time of
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issuance.

{5) The following suspension and revocation periods are
applicable upon refusal to submit to a eremieal test:

{a) upon a first refusal, a suspension of 90 days with no
provision for a restricted probationary license;

(b} upon a second or subsequent refusal within 5 years of a
previous refusal, as determined from the records of the
department, a revocation of 1 year with ne provision for a
restricted probationary license.

(6) bike-refusai-by-a A nonresident driver's license seized

under this section shai® must be subsdect-té-suspenstsn sent by the

department in-~-}ike-mannery-and-the-same-temporary-driving-permit

shati-he-issued-te-nonresidents Lo the licensing authority of the

nonresident's home state with a report of the nonresident’'s

refusal to submit to a test.

{7) All such suspensions are subject to review as hereinafter
provided."

Section 3. Section 61-8-403, MCA, is amended to read:

"£1-8-403., Right of appeal to court. The department shall
immediately notify any person whose license or privilege to drive
has been suspended or revoked, as hereinbefore authorized, in
writing and such person shall have the right to file a petition
within 30 days thereafter for a hearing in the matter 1in the
district court in the county wnerein sucn person resides or in the

district court in the c¢county in which thHis arrest was made. Such
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court is hereby vested with jurisdiction and it shall be its duty
to set the matter for hearing upon 10 days' written notice to the
county attorney of the caunty wherein the appeal is filed and such
county attorney shall represent the state, and thereupon the court
shall take testimony and examine into the facts of the case,
except that the issues shall be limited to whether a peace officer
had reagénable' grounds to believe the person had been driving or
was in actual physical control of a vehicle upon ways of this
state open to the public, while under the influence of alecschel,

drugs, or a combinaction of the two, whether the person was placed

under arrest, and whether such person refused to submit to the
test. The court shall thereupcn determine whether the petitioner
is entitled to a license or is subject to suspension as heretofore
provided. "

Section 4. Section 61-8-404, MCA, is amended to read:

"61-8-404, Evidence admissible - conditions of
admissibility. (1) Upcn the trial of any criminal action or other

roceeding arising out of acts alleged tc have been committed by

any perscn in violation of 61-8-401 or 61-B-406:

{a) evidence of the any measured amount or detected presence

of amount--of alcohol in the persents-bieed perscn at the time of
the act alleged, as shown by a c¢hemieat an analysis of his blood,
breath, or urine, is admissible; and

{b) a report of the facts and results of any chemical tesr of

a person's bleood, brearh, or urine administered under 61-8-402 is
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admissible in evidence if:
(i} Ethe breath anatysis-repert test was prepared-sand-verified

performed by the a person whe-performed-the-test certified by the

forensic sciences divisicon of the department to administer breath

tests or the bleed or urine test was a laboratory analysis and the
analysis was done in a laboratory operated by the department of
Justiece Oor by any other laboratory or facility certified or exempt
from certification under the rules of the department; and

{ii) ethe-report-was-prepared-in-accardance-with-any-appticable
rales-of-the-department;-and

+itty if the test was on a blood sample, the person
withdrawing the bliood must-have-peen was competent to do so under
61-8-405(1).

{2) If the person under arrest refused to submit to the test

as mereinsbeve provided in this section, proof of refusal skalii-be

is admissible in any criminal action or proceeding arising ocut of
acts alleged to have been committed while the person was driving
or in actual physical contzol of a vehicle upon the ways of this
state open to the public, while under the influence of alcohol,

drugs, or a combination of the two.

{3) The provisions of this part do not limit the introduction
of any other competent evidence bearing on the question of whether

the person was under the influence of alcohol, drugs., or a

combination of the twc.”

Section 5. Section 61-8-10%, MCA, is amended to read:
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"51-8-405. Administration of tests. (1) Only a physician or
registered nurse or other gualified person under the supervision
and direction of a physician or registered nurse acting at the
request of a peace officer may withdraw blood for the purpose of

determining aicochotic--content any measured amount or detected

presence of alcohol in the person. This limitation does not apply

to the taking of breath or urine specimens.

{2) The person tested may, at hls own expense, have a
physician or registered nurse‘oE his own choosing administer a
test, in addition to any administered at the direction of a pegce
officer, for the purpose of determining the-amount-of--aieohei--in

mnis—-bised any measured amount or detected presence of alcohol in

the person at the time alleged, as shown by chemiecal analysis of
his blood, breath, or urine. The failure or inability to obtain an
additional test by a person does not preclude the admissibility in
evidence of the test taken at the direction of a peace officer.

(3) Upon the request of the person tested, full information
concerning the test taken at the direction of the peace officer
must be made available to him or his attorney.

(4) No physician or registered nurse or other qualified
person under the supervision and direction of a physician or
registered nurse shall incur any civil or criminal liability as a
result of the proper administering of a blood test when regquested
i1 writing by a peace officer to administer such a test.

{(5) If the a test given under 61-8-402 or 61-8-806 is a
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chemieat test of urine, the person tested must be given such
privacy in the taking of the urine specimen as will insure ensure
the accuraey integritz of the specimen and, at the same time,
maintain the dignity of the individual involved.

{6} The department of--justice in cooperation with any
appropriate agency shall adopt uniferm rules for the giving of
biood--atcohetr tests and may reguire certification of training to
administer the tests as considered necessary.”

Section &. Section 61-8-406, MCA, is amended to read:

"$1-8-406. Operation of vehicle by a person with alcohol
concentration of 0.10 or more. It is unlawful and punishable as
provided in 61-8-722 and 61-8-723 for any person to drive or be in
actual physical control of a vehicle upon the ways of this state
open to the public while the person's alcohol concentration in

kia, a5 shown by analysis of the person's blood, breath, or urine,

is 0.10 or more. Absolute liability as provided in 45-2-104 wWill
be imposed for a violation of this section.”

Section 7. Section 61-8-714, MCA, is amended to read:

"61-8-714. Penalty for driving under the influence of alcchol
or drugs. (1) A person convicted of a violation of 61-8-401 shall
be punished by imprisonment in the county jail for not 1less than
24 consecutive hours or more than 6Q days and shall be punished by
a fine of not less than $100 or more than $500. The jail sentence
may not be suspended unless the judge finds that the imposition of

the jail sentence will pose a risk to the defendant's physical or
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mental well-being.

{2} On a second conviction, he shall be punished by a fine of
not 1less than $300 or more than $500 and by imprisonment for not
less than 7 days, at least 48 hours of which must be served
consecutively, or more than 6 months. Three days of the jail
sentence may not be suspended unless «the judge finds that the
imposition of the Jjail sentence will pose a risk to the
defendant's physical or mental well-heing.

(3) On the third or subsequent conviction, he shall be
punished by imprisomment for a term of not less than 30 days, at
ieast 4B hours of which must be served consecutively, or more than
1 year, and by a fine of not less than $500 or mcre than $1,000.
Netwithstanding any provisien to the contrary providing for
suspensicon of execution of a sentence imposed under this
subsection, the imposition or execution of the first 10 days of
the jail sentence imposed for a third or subsequent offense that
occurred within 5 years of the first offense may not be deferred
or suspended.

(4) In additicn to the punishment provided in this section,
regardless of disposition, the defendant shall complete an alcohol
information course at an alcohol treatment program approved by the
department of institutions, which may, in the sentencing court's
discretion and upon recommendation <f a certified chemical
dependency counselor, include alceohol or drug creatment, or both.

On  conviction ¢f a second or subsequent offense under this
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section, in addition to the punishment provided in this section,
regardless of disposition, the defendant shall complete an alcohol
information course at an alcohol kreatment program approved by the
department of institutions, which must include alcohol or drug
treatment, or Dboth, BRach counselor. providing education or
treatment shall, at the commencement of the education or
treatment, notify the court that the defendant has been enrolled
in a course or treatment program. If the defendant fails to attend
the course or the treatment program, the counselor shall netify
the court of the failure. As long as rhe alcohol ainformaticn
course and treatment program are approved as provided in this
subsaction, the defendant may attend the information course and
treatment program of his choice. The treatment provided to the
defendant at a treatment program must be at a level appropriate to
his alcohel preblem, as determined by the Jjudge based upon the
recommendation from the certified chemical dependency counselor.
(5) For the purpose of determining the number of convictions
under this section, "conviction* means a final conviction, as
defined in 45~2-101, in this state, conviction for a viclation of
a similar statute in another state, or a forfeiture of bail or
collateral deposited to secure the defendant's appearance in court
in this state or another state, which forfeiture has not been
vacated. An offender is considered to have been previocusly
convicted for the purposes of ehis-seerion sentencing if less than

5 years have elapsed between the commission of the present offense
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and a previous conviction. If there has been no additional
conviction for an offense wunder this section for a period of 5
years after a prior conviction hereunder, then all records and
data relating ¢to the prior conviction are confidential criminal
justice information as defined in 44-5-103 and public access to
the information may only be obtained by district court order upon
good cause shown.

{6) For the purpose of calculating subseguent convictions
under this section, a conviction for a viclation of 61-8-406 also
ceonstitutes a conviction for a violation of 6§1-8-401."

Section 8. Secticn 61-8-722, MCA, ig amended to read:

"61-8-722. Penalty for driving with excessive Bbieed alcchol
concentration. (1) A person convicted of a violation of 61-8-406
shall be punished by imprisonment for not more than 10 days and
shall be punished by a fine of not less than $100 or more than
$500.

{2) ©On a second conviction of a violaticn of 61-8-406, he
shall be punished by imprisonment for not less than 48 consecutive
hours or more than 30 days and by a fine of not less than $300 or
mcre than $500.

{3) On a third or subsequent conviction of a violation of
61-8-406, he shall be punished by imprisonment for not less than
48 consecutive hours or more than 6 months and by a fine of not
less than $500 or more than $1,000,

{4) The provisions of 61-5-205(2}), 61-5-208{2)., and
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61-11-203(2){d) relating to revocation and suspension of driver's
licenses shall apply to any conviction under 61-8-406.

{5) In addition to the punishment provided in this section,
regardless of disposition, the defendant shall complete an alcohol
information course at an alcohol treatment program approved by the
department of institutions, which may include alcohol or drug
treatment, or both, Lf considered necessary by the counselor
conducting the program. Fach counselor providing such education or
treatment shall, at the commencement of the education or
treatment, notify the court that the defendant has been enrclled
in a course or treatment program. If the defendant fails to attend
the course or the treatmenct program, the counselor shall notify
the court of the failure.

{(6) For the purpose of determining the number of convictions
under this section, ‘“coaviction” means a final conviction, as
defined in 45-2-101, in this state or a similar statute in another
state or a forfeiture cf bail or collateral deposited to secure
the defendant's appearance in ¢ourt in this state or ancther
state, which forfeiture has not been vacated. An offender is
considered to have been previously convicted for the putposes of
this-section sentencing if less than S5 years have elapsed between
the commission of the present offense and a previous conviction.
If there has been no additional convictien for an offense under
this section for a period of 5 years after a prior conviction

heresunder, then such prior offense shall be expunged from the
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defendant's record."

Section 9. Section 61-8-805, MCA, is amended to read:

"61-8-805. Suspension for operating a commercial vehicle with
&~~-b¥sed alcohol concentration of 0.04 or more —— hearing., (1) A
person whose bieed alcohol concentraticn is 0.04 or more while he
drives or is in actual physical contrel of a commercial motor
vehicle is subject toAthe.suspension o% Ris commercial vehicle'
operator's endorsement. If the department receives a sworn report
from a peace officer that the perscn was operating a commercial
mcetor vehicle while his bieod alcchol ceorncentration was 0,04 or
more, the department shall suspend the driver's commercial vehicle
operator's endarsement:

(a) for 1 year, with no provision far a reascricted
probationary license or endorsement, upon receipt of the first
report, except that 1f the offense occurred in a commercial motor
vehicle transporting hazardous materials, the suspension must be
for 3 years:; and

{b)y for 1l¢ vyears, with no provision for & restricted
probationary license or endorsement, upon receipt of a second or
subsequent reporct at any time as determined from the records of
the departmenc.

{2) A peace officer who determines that a commercial motor
vehicle cperator's bieod alcohol concentraticn is ©0.04 or more
shall place the commercial motor vehicle cperatsr out sf service

as mandaced by federal regulations for 24 hours.

~14- HB 359



HB 0559

(3) The fact that any person charged with a violation of the
provisions of subsection (1) is entitled to use alcohol under the
laws of Montana is rnot a defense against any charge of violating
the provisions of sybsecticn (1).

(4) The department shall immediately notify in writing any
person whose commercial wehicle operator's endorsement is
suspended under this section. The person suspended has the right
to file a petition within 30 days after the notice is given for a
hearing in the matter in the district court in the county in which
the finding of bi=ed alwohol concentration was made. The court has
jurisdiction and shall set the matter for hearing upon 10 days'
written notice to the county attorney of the county in which the
appeal is filed. The county attorney shall represent the state.
The court shall take testimony and examine the facts of the case,
except that the issue is Limited to whether the person was driving
or had actual physical conrrol of a commercial motor vehicle while
his bieed alcohol concentzation was 0.04 or mere. The court shall
determine whether the petitioner is entitled to a commercial
vehicle operator's endorsement or is subject to suspension as
provided in this section. The provisions of 61-8-404 apply to any
proceedings under this section.”

Section 10. Section 61-8-806, MCA, is amended to read:

"561-8-806. Emamieal--biood HBlood, breath, or urine tests of

commercial vehicle operators -— procedure -- suspension. (1] A

person  who operates a commercial motor vehicle upon the ways of
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this state copen to the public is considered to have given consent,
subject to the provisions ¢of 61-8-401 and 61-B-B0S, to a echemical
test of his blood, breath, or urine for the purpose of determining

the alcohoi-content—of-his-bieed any measured amount of alecchol in

his body if he is requested to submit to the test by a peace
officer having reasonable grounds to believe the person to have
been driving or in actual physical control of a commercial motor
vehicle upon the ways of this state open to the public while his
bioed alcohol concentration was 0,04 or more. The peace officer
may designate a blood, breath, or urine test to be administered.

(2) A person who is unconscious or who is otherwise incapable
of refusal is considered not toc have withdrawn the consent
provided in subsection (1).

(3) If a commercial moter vehicle operator who is a resident
of Montana refuses upon the request of a peace officer to submit
to a chemicatr test designated by the officer as provided in
subsection (1), the test may not be given. On behalf of the
department, the officer shall immediately seize the person’'s
driver's 1license showing the commercial vehicle operator 's
endorsement and forward the license to the department, along with
a sworn report that he had reasonable grounds to believe the
person had been driving or was in actual physical control of a
commercial motor vehicle upon ways of this state open to the
public while having a bieed an alcchol concentration of 0.04 or

more and that the person had refused to submit to the test upon
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the reguest of the officer. Upon receipt of the report, the
department shall suspend the license for a period provided in
subsection (5).

{4) Upon seizure of a resident's driver's license showing a
commercial vehicle operator's endorsement, the peace officer shall
issue, on behalf of the department, a temporary driving permit
without the commercial vehicle operator's endorsement. The
temporary driving permit is valid for 72 hours after issuance.

(5) If a commercial motor vehicle operator refuses to submit
to0 a ehemieatr test as provided in subsection (3), the department
shall suspend his commercial vehicle operator's endorsement:

(a) upon first refusal, For I year, with no provision for a
restricted probationary license or endorsement, except that if the
offense occurred in a commercial motor vehicle transpeorting
hazardous materials, the suspension for a first refusal must be
for 3 years;

(b} upon a second or subsequent refusal at any time as
determined Efrom the records of the department, for 10 years, with
no provision for a restricted probationary license or endorsement.

(6) A nonresident commercial motor vehicle operatof who
refuses to submit to a ehemical test as provided in subsection (3)
is subject to suspension by the department as provided in
subgection (5) and may-reeeive must be given a temporary driving
permit as provided in subsection (4)."

Section 1l. Section 61-11-101, MCA, is amended to read:
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*61-11-101. Report of convictions and suspension or
revocation of driver'*s licenses -~ surrender of licenses. (1)
Whenever any person is convicted of any offense for which chapter
5 makes mandatory the suspension or revocation of the driver's
license of the person by the department, the court in which such
conviction is had shall require the surrender to it of all
driver's licenses then held by the person so convicted. The court
shall thereupon, within 5 days, forward the license to the
department and at the same time forward a record of such
conviction to the department, providing that if such , person does
not possess a driver's license the court shall so indicate in its
report to the department.

{2) Every court having jurisdiction over offenses committed
under any act of this state or municipal ordinance regulating the
operation of motor vehicles on highways shall Fforward, within 5
days, to the department a record of the convicrion or forfeiture
of bail, not vacated, of any person in the court for a violation
of any such 1laws, other than regulations governing standing or
parking, and may recommend the suspension of the driver's license
of the person so convicted. The coutrt may also recommend that the
department issue a restricted probationary license tm-iten-of--the
suspenston--required--tn--6¥-5-288¢2% on the condition that the

individual comply with the requirement that he attend and complete

a-driver-improvemant-schoei-or an alcchol ereacment-program-tS-one

t3-avatradpte information course as provided in 61-8-714 and
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§1-8-722. The department shall issue a restricted probationary
license unless the person otherwise is not entitled to a Montana
driver's license. Upon issuance of a probaticnary license, the
licensee is subject to the restricticns set forth thereon and may
not operate a vehicle in violation of those restrictions.

{3) Any court or other agency of this state, or a subdivision
thereof, which has juriasdiction to take any actieon suspending,
revoking, or otherwise limiting a license to drive shall report
any such action and the adjudication upon which it is based to the
department within 5 days on forms furnished by the department .™

Section 12. Section 23-2-523, MCA, is amended to read:

"23-2-523. Prohibited operation and mooring -- enforcement.
{1) Mo person may operate or knowingly permit any perscn to
operate any motorboat ar vessel or manipulate any water skis,
surfboard, or similar device or other contrivance in a reckless or
negligent manner so as to endanger the life, limb, or property of
any person.

{2) HNo person may operate any metorboat, including a sailboat
propelled by a motor of any kind, or manipulate any water skis,
surfboard, or similar device attached to a motorboat while under

the influence of alecohol, or drugs, or a combination of the twa.

{3) Tt is unlawful for the owner of any motorboat or vessel
ot any person having such in charge or in control to authorize ot
xnowingly permit the same to Dbe operated by any persen who by

reascn of physical or mental disability is incapanle of operating
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such watercraft under the prevailing circumstances.

(4) No person may operate or knowingly permit any person to
operate any motorboat or vessel at a rate of speed greater than
will permit such person, in the exercise of reasonable care, to
bring the vessel to a stop within the assured clear distance
ahead. However, nothing in this part is intended to prevent the
operator of a vessel actually competing in a regacta which is
sanctioned by an appropriate governmental unit from attempting to
attain high speeds on a marked racing course,.

(5) No person may make a reckless approach o, departure
Erom, or passage by a dock, ramp, diving board, or fleat.

{6) Skiers being pulled by motorboats must have on their
person a life preserver, buoyant vest, or ski belt.

{(7) No person may meor a vessel to any of the buays or
beacons placed in any waters of this state by the authority of the
United States, an agency of the United States, or the department
or in any manner hang on with a vessel to such buay or beacon,
except in the act of maintenance work on such buoy or beacon, nor
may any person deface, remove, or destroy any such buoy, beacon,
or other authorized navigaticnal marker maintained in the waters
of this state.

(8) If an officer whose duty it is to enforce the sections of
this law observes a vessel being used without sufficient
lifesaving or firefighting devices or in an overloaded or other

unsafe condition and in his judgment such use Ccreates an
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especially hazardous condition, he may direct the operator to rake
whatever immediate and reasonable steps would be necessary for the
safety of those abocard the vessel, including directing the
operator to return to mooring or launching site and to remain
there until the situation creating the hazard is corrected or
ended."”

Section 13, Section 23-2-535, MCA, is amended to read:

“23-2-535. Biteed--aicohet Alcohol concentration standards —-

drug detection —— evidence admissible —- administration of tests.

(1) The presumptiens inferences contained in 61-8-401¢3¥({4) apply
to any criminal action or proceeding arising out of acts alleged
to have been committed in violatiom of 23-2-523(2).

({2} Evidence of the any measured amount or detected presence

of alcohol in a persenis-bised person at the time of the act

alleged, as shown by analysis of the person's blood, breath, or

urine, and any other competent evidence bearing on the guestion of
whether the person was under the influence of alcochol, drugs, or a

combination of the two at the time of the act alleged |is

adwissible in any criminal action or proceeding arising out of
acts alleged to have been committed in viclation of 23-2-523(2).
{3) If a person charged with violation of 23-2-523(2) refuses
to submit to a ehemiecal test of his blood, breath, or urine for
the purpose of determining ehe-alcoheiie-content-of-his-bitood any

measured amount or detected presence of alcohol, none will be

given, but proof of refusal is admissible in any criminal action
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or proceeding arising out of acts alleged to have been committed
in violation of 23-2-323(2).

{4) The provisions relating to administration of tests
provided in 61-8B-405 and the definition of biood alcohol
concentration provided in 61-B-407 apply to any testing done to
determine-she~-bitsed-atsonsi-concentration-aof a person charged with
vielation of 23-2-523(2).

(%) As used in 23-2-523(2), the term "under the influence”
shall have the meaning provided in 61-8-401(3)."

Section 14. Skction45-5-205, MCA, is amended to read:

*35-5-2p5. Negligent vehicular assault -- penalty. (1) If a
person operates a motor vehicle in a negligent manner and he is
driving while under the influence of alcohol, esr-drugs a dangerous

drug, any other drug, or any combination of the three, as provided

for in 61-8-401(1), and his conduct is the cause of bodily injury
to another, he commits the offense of negligent vehicular assault.

(2} A perscn convicted of the cffense of negligent wvehicular
assault shall be fined an amount not to exceed S1,000 or
imprisoned in the county jail for a term not to exceed 1 year, or
both."

Section 15. Section 67-1-211, MCA, is amended to read:

"67-1-211. Bisod ateshe: Alcohol coacentration standards —-
evidence admissible ~- administration of tests. (1) If a person
acting or attempting to act as a crewmember ¢f an aircraft has =

bteed an alcohol concentration of 0.04% by weight or more as
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defined in 61-8-407, it may be inferred that the person is

concinstvety--presumed—-te--be under the influence of alcohol sr
drugs and is in wviclation of 67-1-204.

{2) Evidence of the any measured amount cr detected presence

of alcohol in a-perssa‘s-—bised the person at the time of the act
alleged under subsection (1) and any other comperent evidence
bearing on the question of whether the person was under the

influence of alcchol, drugs, or a combination of the two at the

_ time of the act alleged is admissible in any criminal action or
proceeding arising out of acts alleged to have been committed in
violation of 67-1-204.

(3} In any criminal action or proceeding arising out of acts
alleged to have been committed in violation of 6§7-1-204, the court
or jury may consider fedaral regulations governing aeronautics.

(4) A person who operates an aircraft over the lands and
waters of this state is considered to have given consent to a
chemieat test of his blood, breath, or urine for the purpose of

determining ¢the any measured amount or detected presence of

alcohel or drug-eontent-of-his-biood in his body if arrested by a
peace officer for operating, attempting to operate, or being in
actual physical contrel of an aircraft while under the influence

of alecohol, er drugs, or a ccmbination of the two. The test must

be administered at the direction o¢f a peace ©fficer who has
reascnable grcunds to believe the perscn was sperating, attempting

to operate, or in actual physical contrel of an aircraft while
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under the influence of alcohol, er drugs, or a combination of the

Ewo. The arresting officer may designate which one of the
aforesaid tests must be administered. A person wheo is unconscious
or who is otherwise in a condition rendering him incapable of
refusal is considered not to have withdrawn the consent provided
by this subsection.

(5) If a person charged with violation of 67-1-204 refuses to
submit to a chemieal test of his blood, breath, or urine for the

purpose of determining ecae-atesha:r content-of any measured amount

or detected presence of alcohol in his biood body, none will be

given, but proof of refusal is admissible in any criminal action
or proceeding arising out of acts alleged to have been committed
in violation of 6§7-1-2404.

(6) The previsions relating to administration of tests
provided in 61-8-405 and the definition of alcoheol concentration
provided in 61-8-407 apply to any testing done to determine any

measured amount or detected presence of alcohol in a person and

the btesd alcohol concentration of a person charged with viclation

of 67~1-204."
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