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IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & ECONOMIC DEVELOPMENT. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 99; NOES, 1. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED • 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 49; NOES, O. 

RETURNED TO HOUSE. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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~'"''~ INTRODUCED BY ~;,''{I~~/;:, ~ \ 

, ,m ,,. " "" ,~mso, "'" .c, ro , """~ 
MONTANA BUSINESS CORPORATION Li>.W; AMENDING SECTIO~S 

15-31-103, 20-5-303, 20-5-313, 33-3-103, 33-3-601, 33-3-602, 

33-3-603, 33-17-204, 33-31-201, 35-1-515, 35-1-604, 

3~-2-202, 35-5-201, 35-6-J.04, 35-6-201, 35-9-~0J, 35-9-201, 

35-9-205, 35-9-302, 35-9-303, 35-9-305, 35-9-402, 35-9--10-1, 

35-9-501, 35-9-504, 35-12-1204, 35-15-201, 35-16-202, 

35-17-202, 35-17-211, 35-18-203, 35-20-103, 69-.:. ~-501, 

80-12-203, MCA; REPEALING SECTIONS 35-1-102 THROL'G!-1 

35-1-108, 35-1-llO, 35-1-:n, 35-1-20' THROCGH 3~-::..-214, 

35-1-301 THROUGH 35-1-307, 35-1-401 THROCGH 35-1-411, 

35-1-413 THROUGH 35-1-415, 35-1-501 THROUGcl 35-1-515, 

35-1-601 THROUGH 35-1-607, 35-1-609 THROUGH 35-1-612, 

35-1-617, 35-1-711, 35-1-801, 35-1-803 THROUGH 35-1-810, 

35-1-812, 35-1- )01 THROUGH 35-1-912, 35-1-921 THROUGH 

35-1-927, 35-1-929, 35-1-930, 35-1-1001 THROUGH 35-1-1013, 

35-1-1015 THROUGH 35-1-1020, 35-1-1025, 35-1-1101 THROUGH 

35-1-1103, 35-1-1201 THROUGH 35-1-1205, A~D 35-:-1301 

THROUGH 35-1-1306, MCA; AND PROVID!~G A DEl.AiED S?,ECTIVE 

DATE AND AN APPLICABILITY DATE.'' 

STATE~!:::lT OF I.~':'S~tr 
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Please retain this copy of HB 55'2. 
Due to length, unless major changes 
occur, will not be reprinted until 
Reference copy. LC 0007/01 

A statement of intent is required for this bill because 

the secretary of state is authorized to adopt rules 

presc=ibing forms and estab}ishing fees. The fees should be 

est2':->li,:.hed to be comme;-.surate with the cost of t:le services 

p=ovided. Existing forms should be modified to the extent 

necessary to conform to this bill whenever possible. New 

forms should be as easy to use as possible. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NC:W SECTION. Section 1. Definitions. As used in 

[sections l thro~gh 181], the follow~ng definitions apply: 

(1) ''Articles of incorporation'' include amended and 

restated art:cles of incorporation and articles of me=ger. 

(2) ''A~thorized s~ares'' means the stares of all classes 

that a doxeslic or foreign corporation is authorized to 

i6 issue. 

17 

18 

19 

20 

(3) ''Conspicuous" means written so that a reasonable 

person against ~horn the writing is to operate should have 

noticed it. For example, printing in ~ta:ics, boldface, or 

contrasting color or typing in capitals or underlining is 

21 cons~lCllGUS. 

22 

23 

2 < 

2~ 

(~) "Corpvr~it ivn" o:- "domestic corporatton" meari.s a 

c..:,;-p, rat.i•::rn ~o:- ,~1:~1fi':: ::.hat is not a foreign corpo:-ation and 

e1Jt is inc..:--q,,,: ,l:_'::'J 1--1:~Jer or subject to the provisior~,; cf 

(.c5.._~,·--~,;c;:; 1 tl',I~' -:'.1 _g_;_ 
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(5) "Deliver 11 includes mail. 

(6) 11 Distribution" means a direct or indirect transfer 

of money or other property, except its cwn shares, or an 

inc~rrence of indebtedness, by a corporation to or for the 

benefit of its shareholders in respect of any of its shares. 

A distribution may be in the form of a declaration or 

payment of a dividend; a 

acquisition of shares; 

other form. 

purchase, redemption, or othe: 

a distribution of indebtedness; or 

( 7) ''Effective dace o! not.ice 11 :neans the da:e 

determined as provided in (section 2]. 

{8) ''Employee~ includes an officer but not a director. 

A director may accept duties that make ~hat di~ector an 

exployee. 

(9) ''Entity'' includes: 

(a) a corporation and a fore~gn corporation; 

(b) a not-for-profit ccrporation; 

(c) a profit and a not-for-profit unincorporated 

association; 

(d) a business trust, estate, 

two or more persons having a 

interest; and 

(e) a state, the United 

901:ern:ticnL. 

partnership, trust, and 

joint or com.~o~ economic 

S~a~es, or a foreign 

(lO) "Foreign co~pora~ion'' n;~d~s a corpo~ation for 
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profit incorporated under a law other than the law of this 

state. 

(11) ''Governmental subdivision'' includes an authority, 

cou~ty, district, and city or town. 

(12) ''Includes" denotes a partial definition. 

(13) ''Individual'' ~ncludes the estate of an incompete~t 

or deceased individual. 

{14) 11Means'' denotes an exhaustive definition. 

(15) ''Notice'' means notice as provided in (section 2]. 

(16) ''?e:s011'' inc:udes an individual and an entity. 

(17) "Principal office" means the office, whether 

in-state or out-of-state, that is designated in the annual 

report as the office where the principal executive offices 

of a domestic or foreign corporation are located. 

(18) ''Proceedin~•• includes a civil suit and a crimi~al, 

adrninis:rative, and investigatory action. 

(19) 1'Record date'' means the date 

[sections 33 through 48] 

which a corporation 

or [sections 49 

determines the 

established under 

through 7 4] on 

identity of its 

shareholders and their shareholdings for purposes of 

(sections 1 through 181]. The determination must be made as 

of the close of business on the record date unless another 

time for determination is specified when the record date is 

fixed. 

(20) ''Secretary'' means the corporate officer to whc:~ the 
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board of directors has delegated responsibility under 

[section 94] for custody of the minutes of the meetings of 

the board of directors, for custody of the minutes of the 

shareholders' meetings, and for authenticating records of 

the corporation. 

(21) ''Sharen means the unit into which the proprietary 

interests in a corporation are divided. 

(22) ''Shareholder'' mea~s the person in whose name s~ares 

are registered in the records of a corporation or the 

beneficial o~ner of shares to the extent of t~e r:~hts 

granted by a nominee certificate on file witr. a corporation. 

{23) ''State'', when re~erring to a part of the United 

States, includes a state, cormr.onwealth, territory, or 

insular possession of the United States and t~e agencies and 

governmental subdivisions of the entities listed. 

(24) "Subscriber" means a person who subscribes for 

shares in a corporation, whether before or after 

incorporation. 

[25) ''United States'' includes a district, an aathority, 

a bureau, a commission, a departmentr a:1d any otner a,3ency 

oE the United States. 

(26) "Voting group" means share.::; oE one or more classes 

or series that under the articles of inccrporaticn of 

[sections 1 through 181] are entitlet to v~te a~d be co~nted 

together c-ollectively on a matter at a meeting of 
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shareholders. All shares entitled by the articles of 

incorporation or [sections 1 through 18~j to vote generally 

on t~e matter are for that purpose a single voting group. 

N~W SECTION. Section 2. Notice. ( l) Notice under 

(sec~~ons 1 through 181] must be in W:."iting unless oral 

notice is reasonable under the circumstances. 

{2) Notice ~ay be co~.mu~icated in pe~son; by ~elephone, 

te:~g~aph, :ele~y9e, facsimile, or other for~ of wire or 

wireless com....--r.unication; er by mail or private carrier. If 

these foris of personal notice are impracticable, notice ~ay 

be com.rnunica-:ed by a ne·-..-st-,aper of general circulation in the 

area ~here it is pcb~ished or by radio, television, or othe~ 

form of public broadcast co~~unication. 

( 3) Written ~otice by a domestic or foreign corporation 

to its sha.:."et-.o::.de:s, if in a comprehensible form, is 

effective w~en mailed if it is mailed postpaid and correctly 

addressed to t~e shareholder 1 s address sho~n in the 

corporation's current record of shareholders. 

(➔) ~ritten notice to a domestic or foreign corporation 

authorized to transact busi:1ess iii this state, may be 

21 addressed to: 

22 

23 

24 

2S 

(a) 

\b) 

it~ registered a~ent at its reg~stered office; or 

thP ccrr0ration or its secretary at its principal 

oEE~c~ 3.S S~"k'v,: '. its ~ost recc~t an~ual report or, i~ the 

C-l.~0 .J~ .½ :::,_\[1..~ .. ._~cr;:,,:--:-a.::::..vn th.;t': ha.s ::ot yet CelivercG an 
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annual report, in its application for a certiEicate of 

authority. 

(5) Except as provided in subsections (3) and (4), 

w:i:ten notice, i~ in a ccmprehe~s~ble for~, is ef~ective at 

the ea:liest of the following: 

{a) whe~ received; 

{b) 5 days after its deposit in the United States mail, 

as ev:denced by the postmark, if mai:.ed post.paid witr, 

correc~ postage; or 

(c) on the date she~~ o~ :~e ~etu:~ :eceipt, if se:1.t by 

certified mail, return receipt requested, a~d the receipt is 

sig:1.ed by or on beha~f of the addressee. 

(6) Oral notice is e:"fective w:':en corr ... --:-.un~cated if it is 

corr~unicated in a comprehensible manr.e:. 

(7) If [sections 1 thro\..igh 18lj prescribe nctice 

require~ents for particular circumstances, those 

requirements govern. If articles of incorpora~io~ or bylaws 

prescribe notice requirerne~ts that are consis:e~l with this 

section or other provisions of [sections 1 through 181], 

those requirements govern. 

NEW SECTION. Section 3. Reservation of power to amend 

or repeal. The legislature has P'-Jwer to anend or repeal all 

or part of [sections l thro~gh 181] at any time, a~d all 

donestic and foreign corp0rdtion5 sub~ect to [sectio~s 1 

thrJugh 18l] are gove~ned by the a~e:.Jme:~t or rep)a_ 
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NEW S2CTION. Section 4. Filing requirements. All of 

the following requirements must be met before a document is 

entitled to be filed under this section by :he secretary of 

state: 

(1 I A 

(sections 

document that is required or permitted 

through 181] to be filed in t~e office of 

by 

the 

secretary of state must satisfy the req~irements of this 

section and of any other section t~at adds to or varies 

t~ese requirements. 

(2) The document must contain the information required 

b~· [sec~ions l through 181]. It may contain other 

infor~atior. as well. 

(3) Tr.e document must be typewritten or printed. 

(4) T~e document must be in the English language. A 

corporate na~e need not be in English if it is writte~ in 

Eng~ish letters or Arabic or Roman numerals. The certificate 

of existe~ce required of foreign corporations need not be in 

Eng:ish if it is accompanied by a reaso~ably authenticated 

English trans:ation. 

(5) The document must be executed: 

(a) by the chairman of the board of directors of a 

domestic or foreign corporation, by its president, or by 

another of its officers; 

(bi if dir~ctc:s have not been selected or the 

corporation has not beer\ formed, by an incorporator; or 

-8-
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(c) if the corporation is in the hands of a receiver, 

trustee, or other court-appointed fiduciary, 

fiduciary. 

by that 

{6) The person executi~g the document shall sign it and 

state beneath or opposite the person's signature the 

person's name and the capacity in which the person signs. 

The dccument may but need not contain the corporate seal, an 

attestatio~ by the secretary or an assistant secretary, and 

an acknowledgment, verification, or proof. 

(7) The document ~ust be in or on the prescribed form 

if the secretary of state has prescribed a ma~datory form 

for the document under [section 6], 

(8) The document must be delivered to the office of the 

secretary of s~ate for filing and must be accompanied hy; 

(a) one copy, except as provided in [sections 30 and 

168]; 

(b) the correct filing fee; and 

(c) any franchise tax, license fee, or penalty required 

by [sections 1 through 181], rules promulgated under 

[sections 1 through 181], or other law. 

NEW SECTION. Section 5. Facsimile filing 

requirements -- liability. (1) The secretary of state shall 

treat a facsimile copy cf a document that is requ~red or 

permitted to be fi:ed under [sections l through 18~] and ~~e 

sig~atures on the facsi~~le ccpy in thF S6ffie n,~~ne: as a~ 
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original for purposes of [sections 1 through 181] provided 

that the secre:ary of state receives the original document 

within 5 working days of the receipt of the facsimile copy. 

r: all other requiremer.rs are met, the date of filing 

re!ates back to the date oE receipt of che facsi~ile copy, 

(2) A facsimile copy is entitled to be filed under thif 

section if it is: 

(a) produced by a method of transmission of images in 

which the image is scanned at the transmitter; and 

{b) leg:ble an<l the sa~e size as t~e orig_nal. 

(3) Duri~s the 5-day period referred to in subsection 

(1), the recorded :acsimile copy co~s~itu~es constructive 

notice for a~l purposes of the origiGa: docurne~:. 

{ 4 I If the original documen~ is net received within 5 

working days of receipt of the facsimile copy as provided in 

subsection (1), the filing of the facsimile ccpy is void. 

(5} A pe=son who files a false document by facsimile 

copy is liable to an aggrieved party for three times the 

a~cunt of damages resulting from the filing of the false 

dccume:1t. 

NEW SECT ION. Section 6. Forms. (l) The secretary of 

slate may by rJle prescribe and furnish ~n request forms or 

c~rnp~ter fornars ~0r: 

(3) ~n arr i~.1tion ~or a c~r::..~icate of ex:ste~ce; 

{bl a £ .:· :· t:"' ccryo::at:..c:-1' s app: . .:.ca:.:.on for a 

-10-
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certificate of authority to transact· business in this state; 

(C) a foreign corporation's application for a 

certificate of withdrawal; 

(d) the annual report; and 

(e) other documents required or permitted to be filed 

by [sections 1 through 181]. 

(2) If the secretary of state so requires, use of any 

of the forms or formats listed in subsection (1) is 

mandatory. 

NEW SECTIO~. Section 7. Fees for filing, copying, and 

services. (1) ~he se~reta~y of state shall establish by rule 

fees for filing documents and issuing certifica~es as 

required by (sections 1 through 181]. 

(2) The secretary of state shall establi_sh by rule fees 

for copying documents, priority ha~dling, transmitting or 

filing facsimile copies, and providing computer-generated 

information. 

(3) The fees prescribed unde~ this section must be 

reasonably related to the costs of processing the documents 

and preparing and providing the services. The secretary of 

state shall maintain records sufficient to support the fees 

established under this section. 

NEW SECTION. Section 8. Licens2 fee. (l) In addition 

to the filing fee authorized by [section 7], the secretary 

of state shall charge and collect from each dcm~~tic 
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corporation a license fee based upon the number of shares 

that it will have authority to issue or the increase in the 

number of shares that it will have authority to issue, at 

the time of: 

(a) filing its articles of incorporation; 

(b) filing articles of amendment increasing the number 

of authorized shares; and 

(c) filing articles of merger or consolidation 

increasing the number of authorized shares that the 

surviving or new corporation, if a domestic corporation, 

will have authority to issue above the aggregate number of 

shares that the constituent domestic corporations and 

constituent foreign corporations authorized to transact 

business in this state have authority to issue. 

(2) The license fee for domestic corporations is as 

follows: 

(a) 0 to 50,000 shares .••.........•.....•.•..•...•. $ 50 

(b) 50,000 to 100,000 shares ..•.•.•..............•.• 100 

(c) 100,000 to 250,000 shares .•...•....•.........•.• 250 

(d) 250,000 to 500,000 shares ....•.....•..•..••....• 400 

(e) 500,000 to 1,000,000 shares ..•..••.............. 600 

(f) over 1,000,000 shares ......•.•...........••••. l,000 

(3) In addition to the filing fee authorized by 

[section 7], the secretary of state shall charge and collect 

from each foreign corporation a license fee of $100 at the 

-12-
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time of filing an application for a certificate of authority 

to transact business. 

NEW SECTION. Section 9. Effective time and date of 

document. (1) Except as provided in subsection (2) and 

(section 10}, a document accepted for filing is effective: 

(a) at the time of filing on the date it is filed, as 

evidenced by the secretary of state's date and 

endorsement on the original doc~~ent; or 

ticr.e 

(b} at the time specified in the document as its 

effective time on the date it is filed. 

(2) A document may specify a delayed effective time and 

date, and if it does so the docunent becomes ef:ective at 

the time and date specified. If a de~ayed effecti~e date bu: 

no time is specified, the document is effective at the close 

of business on that date. A delayed effective date for a 

document may not be later than 90 days after the date it is 

filed. 

NEW SECTION. Section 10. Correcting filed document. 

(1) A domestic or foreign corporation may correct a document 

filed by the secretary of state if the document contai~s an 

incorrect statement or was defectively exec~ted, attes~ed, 

Gealed, verified, or ack~owledged. 

(2) A document is corrected by: 

(a) prepa~ing articles of correction thd~: 

(i) describe the document including it•; filing d~t~, ~r 
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have attached a copy of the document; 

(ii) specify the incorrect statement and the reason it 

is incorrect or the manner in which the execution was 

defective; and 

(iii) correct the incorrect statement or defective 

execution; and 

(b) de:ivering the 

for filing. 

articles to the secretary of state 

(3) Articles of correction are effective on the 

effective date of the document they correct except as to 

persons re:ying on the uncorrected document and adversely 

affected by the correction. As to these per~ons, articles of 

correction are effective when filed. 

NEW SECTION. Section 11. Filing duty of secretary of 

state. (1) If a document deliveced to the office of the 

secretary of state for filing satisfies the requirements of 

[section 4] and [section 5], if applicable, the secretary of 

state shall file it. 

{2) The secretary of state shall file a document by 

stamping or othe:wise endorsing 1'Filed~, together with the 

secretary oE state 1 s na~e, official ~itle, and the date and 

time of receipt, on the original, the document copy, and the 

receipt for t~e filing fee. Except as p~ovided in [section 

JO] Jnd 35-:-101~, after ~iling a doc~~ent, the secretary of 

stdt(· sh.ill deliver lhe dccunent copy to the domestic or 
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foreign corporation or its representative, along with the 

filing fee receipt or acknowledgrne~t of receipt if no fee is 

required. 

( 3) If the secretary of state refuses to file a 

document, tr.e secretary of state shall return it to the 

domestic or foreign corporation or its representative within 

10 days after the document was delivered, together with a 

brief written explanation of the reQson for the refusal. 

(4) The secretary of state's duty to file documents 

under this section is ministerial. The secretary of state's 

filing or refusing to file a document does not: 

(a) affect the validity or invalidity of the document 

in whole or part; 

(b) relate to the corr~ctness or 

information contained in the document; or 

incorrectness of 

(c) create a presumption that the document is valid or 

invalid or that information contained in the document is 

correct or incorrect. 

NEW SECTION. Section 12. Appeal from secretary of 

20 state's refusal to file document. (1) If the secretary of 

21 

22 

23 

24 

25 

state refuses to file a document delivered to the secretary 

of state's office for filing, the domestic or foreign 

corporation may appeal the refusal to the district court for 

the first judicial district. The appeal is begun by 

petitioning the court to compel the filing of the document 
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and by attaching to the petition the document and the 

secretary of state's explanation of his refusal to file. 

{2) The court may summarily order the secretary of 

state to file the document or take other action the court 

co~siders appropriate. 

(3) The court's final decision may be appealed as 

other civil proceedings. 

in 

NEW SECTION. Section 13. Evidentiary effect of copy of 

filed document. A certificate attached to a copy of the 

document filed by the secretary of sta~e, bearing the 

secretary of state's signature, which may be in facsimile, 

and the seal of this state, is conclusive evidence that the 

original document is on file with the secretary of state. 

NEW SECTION. Section 14. Certificate of existence or 

authorization. (1) Anyone may apply to the secretary of 

state to furnish a certificate of existence for a domestic 

corporation or a certificate of authorization for a foreign 

corporation. 

(2) A certificate of existence or authorization must 

20 set forth: 

21 

22 

23 

2" 

25 

(a) the domestic corporation's corporate name or the 

foreign corporation's corporate name used in this state; 

(b) (i) that the domestic corporation is incorporated 

under the law of this state, the date of its incorporation, 

and the period of its duration if less than perpetual; or 
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(ii) that the foreign corporation is authorized to 

transact business in this state; 

(c) that all fees, taxes, and penalties owed to this 

state have been paid, if: 

(i) payment is reflected in the records of the 

secretary of state and the department of revenue; and 

(ii) nonpayment affects the existence or authorization 

of the domestic or foreign corporation; 

(d) that its most recent annual report required by 

(section 179] has been delivered to the secretary of state; 

(e) that articles of dissolution have not been filed; 

and 

(f) other facts of record in the office of the 

secretary of state that may be requested by the applican~. 

(3) Subject to any qualification stated in the 

certificate, a certificate of existence O[ authorization 

issued by the secretary of state may be relied upon as 

conclusive evidence that the domestic or foreign corporation 

is in existence or is authorized to transact business in 

this state. 

NEW SECTION. Section 15. Secretary of state -- powers 

rulemaking. (1) The secretary of state has the power 

reasonably necessary to perform t~e duties required of the 

secretary of sta:e by [s~=tions 1 through 181]. 

(2) The secrelary of state ~ay ado9t rules to perfocn 

-17-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2'.:l 

LC 0007/01 

the duties required of the secretary of state under 

[sections 1 through 181], including establishing necessary 

fees. 

NEW SECTION. Section 16. Incorporators. One or more 

persons may act as the incorpora:or or incorporators of a 

corporation by delivering articles of incorporation to the 

secretary of state for filing. 

:-.sw SEC".'IC!-1. Section 17. Articles of incorporation. 

(1) ~he a:ticles of incorporation must set forth: 

(a) a corporate name fo~ the corporation that satisfies 

t~e requirements of {section 251; 

(b) che number of shares the corporation is authorized 

to issue; 

(c) (i) the st~eet address of the corporation's initial 

registered office and, if different, the mailing address; 

and 

(ii) the name of its initial registered agent at that 

office; and 

(d) the name anU address of each incorpora:or. 

(2) The artic:es 0£ incorporation may set forth: 

(a) the names and addresses of the individuals who are 

ta serve as the initial directors; 

(b) provisions consistent with law regardi~g: 

(il th~ pur?0~e or purposes for wn-ch ::::-.e c:::irporation 

.._,r,:_:,,i_n ~ .:i~d; 
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(ii) managing the business and regulating the affairs of 

the corporation; 

(iii) defining, limiting, and regulating ~he powers of 

the corporation, its boa~d of directors, and shareholders; 

(iv) a par value for authorized shares or classes of 

shares; and 

Iv) the imposition of personal liability on 

shareholders for the debts of the corporation to a specified 

extent and upon specified conditions; 

(c} any provision that under [sect:ons l through 181] 

is required or permitted to be set forth in the bylaws; and 

(d) a provision elimi~ati~g or limiting the liabiiity 

of a director to the corporation or its shdreholders for 

money damages for any actions taken or any failure to take 

any action, as a director, except liability for: 

(i) the amount of a financial benefit received by a 

director to which the director is not entitled; 

{ii) an intentional inflicti~n of harm or. the 

corporation or the shareholders; 

{iii) a violation of (section 93]; or 

{iv} an intentional violation of criminal law. 

(3) The articles of incorporation are not required to 

set forth any of the corporate powers enumerated in 

[sections l through 181). 

NEW SECTION. Section 18. Incorporation. (l) Unless a 
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delayed effective date is specified, the corporate existence 

begins when the articles of incorporation are filed. 

(2) The secretary of state's filing of the articles of 

incorporation is conclusive proof that the incocpocators 

have satisfied all conditions precedent to incorporation 

except in a proceeding by the state to cancel or revoke the 

incorporation or involuntarily dissolve the corporation. 

NEW SECTION. Section 19. Organization of corporation. 

(1) After incorporation: 

(a) if initial directors are named in the articles of 

incorporation, the initial directors shall hold an 

organizational meeting, at the call of a majority of the 

d~rectors, to complete the organization of the corporation 

by appointing officers, adopting bylaws, and carrying on any 

other business bro~ght before the meeting; or 

{b) if initial directors are not named in the articles, 

the incorporator or incorporators shall hold an 

organizational meeting at the call of a majority of the 

incorporators: 

(i) to elect directors and complete the organization of 

the corporation; or 

{ii} to elect a board of directors who shall complete 

the organization of the corporation. 

(2) Action required or permitted by [sections 1 through 

181] to be taken by incorporators at an organizational 
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meeting may be taken without a meeting· if the action taken 

is evidenced by one or more w~itten consents describing the 

action taken and signed by each incorporator. 

(3) An organizational meeting may be held in the state 

or out of the state. 

NEW SECTION. Section 20. Bylaws. (1) The incorporators 

or board of directors of a corporation shall adopt initial 

bylaws for the corporation. 

(2) The bylaws of a corporation may contain any 

provision for managing the business and regulating the 

affairs of the corporation that is consistent with law or 

the articles of incorporation. 

NEW SECTION. Section 21. Emergency bylaws. (1) Unless 

the articles of incorporation provide otherwise, the board 

of directors of a corporation may adopt bylaws to be 

effective only in an emergency as defined in subsection (4). 

The emergency bylaws, which are subject to amendment or 

repeal by the shareholders, may make all provisions 

necessary for managing the corporation during the emergency, 

including: 

(a) procedures for calling a meeting of the board of 

directors; 

(b) quorum requireme~ts for the meeting; and 

(c) designation of additio~al or substitute directors. 

[2) All provisi~ns oE the regular bylaws consistent 

_-,, -
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with the emergency bylaws remain in effect during the 

emergency. The emergency bylaws are not in effect after the 

emergency ends. 

(3) Corporate action taken in goad faith in accordance 

with the emergency bylaws: 

(a) binds the corporation; and 

(b) may not be used to impose liability on a corporate 

director, officer, effiployee, or agent. 

{4) For purposes of this section, an emergency exists 

if a quorum of the cor~ora~ion 1 s directors cannot readily be 

assembled because of some catastrophic event. 

NEW SECTION. Section 22. Purposes. ( 1) Each 

corporation incorporated under [sections l througri 181] has 

the purpose of engaging in any lawful business unless a more 

limited purpose is set forth in the articles of 

incorporation. 

(2) A corporation organized under another statute of 

this state may incorporate under [sections 1 through 181] 

only if the incorporation is permit:ed by and subject to all 

limitations of the other statute. 

(3) Subject to the limitation in subsection ( 2)' 

corporations may be organized under [sections 1 through 181} 

for dny lawful purpose or purposes exce~t for the pi.lrpose of 

ba:1ki11g or inst1r,1:1ce. 

~::;,;" sr:cr ro:.1. Section 23. General powers. Unless its 
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articles of incorporation provide otherwise, each 

corporation has perpetual duration and succession in its 

corporate name and, unless otherwise prohibited by law, has 

the same powe~s as an individual to do all things necessary 

or canvenie~t co carry out its business and affairs, 

including without limitation, the power: 

( 1) to sue and be sued, complain, and defend in its 

corporate na:n.e; 

(2) to have a corporate seal, which may be altered at 

will, anC to use it or a facsimile of the seal by im?ressing 

or affixing it or in any other manner reproducing it; 

( 3) to ma~e and amend bylaws, consiste~t with its 

artic~es of i~curporation or with the laws of this state, 

foe- r..anaging the business and regulating the affairs of the 

corporation; 

(4) to purchase, receive, lease, or otherwise acquire 

and to own, hold, improve, use, and otherwise dea~ with real 

or pe~sonal property or- any legal or equitable interest in 

prope~ty, wherever located; 

(5) to se:1, convey, mortgage, pledge, lease, exchange, 

and otherwise dispose of all or any part of its property; 

(6) to purchase, receive, subscribe for, or otherwise 

acquire any othe: e~tity: to own, hold, vote, use, sell, 

mortgage, le~d, pledge, or otherwise dispose of any other 

entity; and to deal in and with shares or other i~~erests 
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in, or obligations of any other entity; 

{7) to make contracts and guarantees; to incur 

liabilities; ta borrow money; to issue its notes, bonds, and 

other obligations, which may be convertible into or include 

the option to purchase othe: securi~ies of the corporation; 

and to secure any of its obligations by mortgage or pledge 

of any of its property, franchises, or income; 

(8) to lend money, invest and reinvest its funds, and 

receive and hold real and personal property as security for 

repayment; 

(9) to ~ea promoter, partner, member, associate, or 

manager of any partnershipr joint venture, trust, or other 

entity; 

(10) to conduct its business, locate offices, and 

exercise the powers granted by (sections 1 through 181} in 

the state or out of the sta:e; 

(11) to elect directors and appoint officers, employees, 

and agents of the corporation; to define their duties; to 

fix their compensation; and to lend them money and credit; 

(12} to pay pensions and establish pension plans, 

pension trusts, profit-sharing plans, share bonus plans, 

share option plans, and benefit or incentive plans for any 

or all of its current or former directors, officers, 

employees, and agents; 

(13) to make donat:ons ~or the public welfare or for 
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charitable, religious, scientific, or educational purposes 

2nd, in time of war, to make donations in aid of war 

activities; 

(14) to transact any lawful business that will aid 

governmental policy; and 

(15) to make payments or donations or to do any other 

act that is consistent with law and that furthers the 

business and affairs of the corporation. 

NEW SECTION. Section 24. Ultra vires. ( 1) Except as 

provided in subsection {2), the validity of corporate action 

may not be challenged on the ground that the corporation 

lacks or lacked power to act. 

{2) A corporation's power to act may be challenged: 

(a) in a proceeding by a shareholder against the 

corporation to enjoin the act; or 

{b) in a proceeding by the corporation, directly, 

derivatively, or through a receiver, trustee, or other legal 

representative, against an incumbent or former director, 

officer, employee, or agent of the corporation. 

I 3 l In a shareholder's proceeding under subsection 

(2)(a) to enjoin an unauthorized corporate act, the court 

may: 

{a) enjoin or set aside the act, if equitable and iE 

all affected persons are parties to the proceeding; and 

(b) award damages for loss, other than anticipated 
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profits, suffered by the corporation or another party 

because of enjoining the unauthorized act. 

NEC< SEC'!'ION. Section 25. Corporate name. ( 1 l A 

corporate :iame: 

(a) must contain the word "corporation", 

''incorporated'', ''company'', or 1'limitef''; the abbr~viation 

''corp.", ''inc.", nco,'1
, or "ltd. 11

; or words or abbreviations 

of si~i!ar ~eaning in another language; and 

(b) may not contain language that states or impli~

that the corporation is organized for a purpose or purposes 

other tha~ those permitted by (section 22] and its articles 

of incorporation. 

(2) Except as authorized by subsections (3) and (~), a 

corporate ~arne must be distinguishable in the records of the 

sec~etary of state from: 

(a) t :le corpora::e name of another corporation 

incorporated or authorized to transact business in this 

state; 

(bl a corporate name reserved or registered under 

[s~ctions 26 or 27]: 

(c) the fictitious name adopted by a foreign 

corporatio~ authorized to transact business in this state 

because its real name is un~vailable; 

(di t~e corporate na2e of a not-for-profit corporation 

inc0rp0rdt~d or authorized to transact busines~ in this 
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state; 

(e) the corporate name of a domestic corporation that 

has dissolved, but only distinguishable fa: a pe::od of 120 

days after the effective date of its dissolJtio~; and 

(f) any assumed business name, limited pa~tne:ship 

name, trademark, or service mark registered or rese:ved with 

the secretary of state. 

(3) A corporation may apply to the secretary of state 

for authorization to use a name that is not distinguishable 

in the secretary of state's records from one or ~ore of the 

names described in subsection (2). The secretary of state 

sna:~ au~horize use of the name applied for if: 

1a1 cne ocner corporation consents to tne use i:-, 

writing and submits an undertaking in a form satlstactory to 

the secretary of state to change its name to a ~ame that is 

distinguishable in the records of the secretary cf state 

from the name of the applying corporation; or 

(b) the applicant delivers to the sec~eta~y o= state a 

cert~fied copy of the final judgment of a court of ccmpeten~ 

jurisdiction establishing the applicant's righc to use the 

name applied for in the state, 

(4) A corporation may use the na~e, including the 

fictitious name, of another domestic or fore~gn corporation 

that is used in this state if the other corporation is 

25 i~corporated or aut~orized to transact busi~ess in this 
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state and the proposed user corporation: 

(a) has merged with the other corporation; 

(b) has been formed by reorganization of the other 

corporation; or 

(C) has acquired all or substantially all of the 

assets, including the corporate name, of the other 

corporation. 

(5) [Sections 1 through 181) do not control the use of 

fictitious names. 

NEW SECTION. Section 26. Reserved name. (1) A person 

may reserve the exclusive use of a corporate name, including 

a fictitious name for a foreign corporation who5e corporate 

name is not available, by delivering an application to the 

secretary of state for filing. The application must set 

forth the name and address of the applicant and the name 

proposed to be reserved. If the secretary of state finds 

that the corporate name applied for is available, the 

secretary of state shall reserve the name for the 

applicant 1 s exclusive use for a nonrenewable 120-day period. 

{2) The owner of a reserved corporate name may transfer 

the resetvation to another person by delivering to the 

secretary of state a signed notice of the transfer that 

states the name and address of the transferee. 

NEW SECTION. Section 27. Registered name of foreign 

corporation. {l) A foreign corporation may register its 
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corporate name, or its corporate name with any addition 

required by [section 165], if the name is distinguishable in 

the reco:ds of the secretary of state from the corporate 

names that are not available under [section 25(2)(c)]. 

(2) A foreign corporation registers its corporate name, 

or its corporate name with any addition required by (section 

165], by delivering to the secretary of state, for filing, 

an application: 

(a) setting forth its corporate name, or its corporate 

name with any addition required by (section 165], the state 

or country, the date of its incorporation, and a brief 

description of the nature of the business in which it is 

engaged; and 

(b) accompanied by a certificate of existence, or a 

similar document, from the state or country of 

incorporation. 

(3) The name is registered for the applicant 1 s 

exclusive use on the effective date of the application. 

(4) A foreign corporation whose registration is 

effective may renew it for successive years by delivering to 

the secretary of state, for filing, a renewal application 

that complies with the requirements of subsection (2). The 

renewal application must be delivered between October 1 and 

December 31 of the preceding year. The renewal app"ica~ion 

renews the registratiJn for the following cale~dar year. 
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(5) A foreign corporation whose registration is 

effective may continue to qualify as a foreign corporation 

under that name or consent in writing to the use of that 

name by a corporation later authorized to transact business 

in this state. The registration terminates when the foreign 

corporation is incorporated as a domestic corporation or the 

foreign corporation qualifies or consents to the 

qualification of another foreign corporation under the 

registered name. 

NEW SECTION. Section 28. Registered 

registered agent. Each corporation 

maintain in this state: 

shall 

office 

continuously 

(1) a registered office that may but need not be the 

same as any of its places of business; and 

(2) a registered agent, who must be one of 

following: 

the 

{a) an individual who resides in this state and whose 

business office is identical to the registered office; 

(b) a domestic corporation or not-for-profit domestic 

corporation whose business office is identical to the 

registered office; vr 

(c) a foreign corporation or not-for-profit foreign 

corporation authorized to transact business in this state 

whose business vf[ice is iCentical to the registe~ed office. 

NEW SECT TOK. Section 29. Change of registered off. ice 
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or registered agent. (1) A corporation may change its 

registered office or registered agent by delivering to the 

secretary of state, for filing, a statement of change that 

sets forth: 

{a) the name of the corporation; 

(b) the street address of its current registered office 

and, if different, the mailing address; 

(C) if the current registered office is to be changed, 

the street address of the new registered office and, if 

different, the mailing address; 

(d) the name of its current registe~ed agent; 

(e) if the current registered agent is to be changed, 

the name of the new registered agent and the new age:1.t's 

written consent, either on the statement or attached to it, 

to the appointment; a~a 

{f) that after the cha~ge or changes are made, the 

street addresses of its registered office and the business 

office of its registered agent will be identical. 

(2) If a registered agent changes the street address of 

its business office, that agent may change the street 

address of the registered office of any corporation for 

which it is the registered agent by notifying the 

corporation in writing of the change and signing, eithe~ 

manually or in facsirn~le, ar.d deliver:ng to the secretary of 

state, for filing, a s~ate~ent that complies with the 
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requirements of subsection (1) and recites that the 

corporation has been notified of the change. 

NEW SECTION, Section 30. Resignation of registere<l 

agent. (1) A registered agent may resign as registered agent 

by signing and delivering to the secretary of state, for 

filing, the signed original and two copies of a statement of 

resignation. The statement may include a statement that the 

registered office is also discontinued. 

(2) After filing the statement, the secretary of state 

shall mail one copy to the registered office, if not 

discontinued, and the other copy to the corporation at its 

principal office. 

(3) The agency appointment is terminated, and the 

registered office discontinued if so provided, 31 days after 

the date on which the statement was filed. 

NEW SECTION. Section 31. Service of process on 

corporation. (1) Service of process on a corporation must be 

effected upon the persons and in the manner provided by the 

Montana Rules of Civil Procedure. 

(2) The following are to be considered trustees for the 

corporation and its shareholders, for the purpose of service 

or demand, on a corporation dissolved pursuant to [sections 

1 through 181] or Title 35, chapter 6: 

(a) in the case of a voluntary dissolution, any one of 

25 those persons designated as trustees for service of process 
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pursuant to a filing made with the secretary of state or, if 

no filing is made, any one of the directors or officers of 

the corporation listed in the annual report most recently 

filed with tt1e secretary of state; or 

(b) in the case of an involuntary dissolution or 

expiration of a corporation's term, any one of those persons 

designated as receiver or trustee by a court of competent 

jurisdiction or any one of the directors or officers of the 

corporation listed in the annual report mcst recently filed 

with the secretary of state. 

NEW SECTION. Section 32. Demand on or notice to 

corporation. (l) This section applies when the law requires 

or permits a demand on or notice to a corporation. However, 

the law does not require that the demand or notice be served 

in accordance with the Montana Rules of Civil Procedure. 

( 2) A corporation's registered agent is the 

corporation's agent for demand er notice required or 

permitted by law. 

( 3) If a corporation has no registered agent or the 

agent cannot with reasonable diligence be served, the demand 

may be made or the corporation may be notified ~y certified 

mail, return receipt req~ested, addressed to the secretary 

of the corporation at its principal office. The demand or 

notice is perfected under this sJbsect~on at the earlietit 

of: 
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the date the corporation receives the mail; 

the date shown on the return receipt, if signed on 

behalf of the corporation; or 

(c) 5 days after its deposit in the United States mail, 

if mciled postpaid and correctly addressed. 

NEil SECTION. Section 33. Authorized shares. ( 1) The 

articles of incorporation must prescribe the classes of 

shares and the number of shares of each class that the 

corporation is authorized to issue. If more than one c~d5~ 

of shares is authorized, the articles of incorporation must 

prescribe a distinguishing designation for each class. Prior 

to the issuance of shares of a class, the preferences, 

lirnitdtions, and relative rights of that class must be 

described in the articles of incorporation. All shares of a 

class ~ust have preferences, lim.:.tations, and relative 

rights identical to those of other shares of the same class, 

except to the extent otherwise permitted by [section 34). 

( 2) ta) The articles of incorporation must authorize: 

{i) one or more classes of shares that ~ogether have 

uniimited voting rights; and 

(i~) cne or mo~e classes of shares which may be the same 

class or classes as those with voting rights. 

(b) The classes of sha:es listed 1n subsections 

(:')(.3)(i) and ( 2 I (a) ( i,) , tdken together ace entitled to 

:·1•~t'l\'~ the nel assets of the corporation upon diss~luticn. 
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(3) The articles of incorporation may authurize one or 

more classes of shares that: 

(a) have special, conditional, or limited voting rights 

or no right to vote, except to the extent prohibited by 

[sections l through 181}; 

{b) are redeemable or convertible as specified in the 

articles of incorporation: 

{i) at the option of the corporation, the shareholder, 

or another person or upon the occurrence of a designated 

eve~t; 

(ii) for 

property; and 

cash, indebtedness, securic1es, or othe!.° 

(iii} in a designated amount or in an amcun~ deter ;r;i ned 

in accordance with a designated formula or by re=erence to 

extrinsic data or events; 

(c) entitle the holders to distributions calculated in 

any manner, including dividends that may be c~~ulative, 

noncumulative, or partially cumulative; and 

(d) have preference over any othe= class of s~ares with 

respect to distribution3, including divide:-.ds and 

distributions upon the dissolution of the corporation. 

(4) The description of the designations, preEerences, 

limitations, and relative rights of share classes 

subs~ction (3) is not exhaustive. 

in 

(5) When authorized by its articles of incorporation to 
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do so, a corporation may issue bonds, debentures, or other 

obligations convertible into shares of any class in the 

amounts and on terms and conditions that may be provided by 

resolutions of the boa~d of directors. 

NEW SECT ION. Section 34. Terms of class or series 

determined by 

incorporation 

determine, in 

board of directors. (1) If the articles of 

so provide, the board of directors may 

whole or part, the preferences, limitations, 

and relative rights, within the limits set forth in [section 

33], of any class of shares before the issuance of any 

shares of that class or of one or more series within a class 

before the issua~ce of any shares of that series. 

(2) Each series of a class must be given a 

distinguishing designation. 

{3) All shares of a series must have preferences, 

limitations, and relative rights identical to those of other 

shares of the same series and, except to the extent 

otherwise provided in the description of the series, to 

those of other series of the same class. 

(4) Before issuing any shares of a class or series 

created under this section, the corporation shall deliver to 

the secretary of state, for filing, articles of amendment 

that are effective without shareholder action and that set 

24 forth: 

25 (a) the na~e of the corporation; 
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(b) the text of the amendment determining the terms of 

the class or series of shares; 

(c) the date the amendment was adopted; and 

(d) a state~ent that the amendment was duly adopted by 

the board of directors. 

NEW SECTION. Section 35. Issued and outstanding 

shares. (1) A corporation may issue the number of shares of 

each class or series authorized by the articles of 

incorporation. Subject to ~section 47], shares that are 

issued are outstanding shares until they are reacquired, 

redeemed, converted, or canceled. 

(2) The reacquisition, redemption, or conversion of 

outstanding shares is subject to [section 48] and to the 

limitations of subsection (3) of this section. 

(3) Whenever shares of the corporation are outstanding, 

one or more shares that together have unlimited voting 

rights and one or more shares that together are entitled to 

receive the net assets of the corporation 

must be outstanding. 

NEW SECTION. Section 36. Fractional 

corporation may: 

upon dissolution 

shares. I 1) A 

(a) issue fractions of a share or pay in money the 

value of fractions of a share; 

(b) arrange for disposition of fractional shares by the 

shareholders; a~d 
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(C) issue scrip in registered or bearer form entitling 

the holder to receive a full share upon surrendering enough 

scrip to equal a full share. 

( 2) Each certificate representing scrip must be 

conspicuously labeled ''scrip'' and must contain the 

information required by [section 42]. 

(3) The holder of a fractional share is entitled to 

exercise the rights of a shareholder, including the right to 

vcte, to receive dividends, and to participate in the assets 

of the corporation upon liquidation. The holder of scrip is 

not entitled to any of these rights unless the scrip 

provides for them. 

(4) The board of directors may authorize the issuance 

of scrip subject to any condition considered desirable, 

including the condition: 

(a} that the scrip will become void if not exchanged 

for full shares before a specified date; and 

(b) that the shares for which the scrip is exchangeable 

may be sold and the proceeds paid to the scripholders. 

NEW SECTION. Section 37. Subscription for shares 

before incorporation. (1) A subscription for shares entered 

into before incorporation is irrevocable for 6 months unless 

the subscription agreement provides a longer or shorter 

period or unless all the subscribers agree to revocation. 

(2) The board of directors may determine the payment 
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terms of subscriptions for shares that were entered into 

before incorporation, unless the subscription agreement 

specifies them. A call for payment by the board of directors 

~ust be uniform, so far as practicable, as to all shares of 

the same class or series unless the subscription agreeri.ent 

specifies otherwise. 

(3} Shares issued pursuant to subscriptions entered 

into before incorporation are fully paid and nonassessable 

when the corporation receives the consideration specified in 

the subscription agreement. 

(4) If a subscriber defaults in payment of money or 

property under a subscription agreement entered into before 

incorporation, the corporation may collect the amount owed 

in the same manner as it would collect any other debt. 

Alternatively, unless the subscription agreement provides 

otherwise, the corporation may rescind the agreement and may 

sell the shares if the debt remains unpaid more than 20 days 

after the corporation sends written demand for payment to 

the subscriber. 

(5) A subscription agreement entered into after 

incorporation is a contract between the subscriber and the 

corporation and is subject to the provisions of [section 

38 l. 

NEW SECTION. Secti.:rn 38. Issuance of shares. (1) The 

powers granted in this section to the board of directors may 
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be reserved to the shareholders by the articles of 

incorporation~ 

(2) The board of directors may authorize shares to be 

issued for consideration consisting of any ta~gible or 

intangible property or benefit to the corporation, including 

cash, promissory notes, services performed, contracts for 

services to be performed, or other securities of the 

corporation. 

{3) Before the corporation issues shares, the board of 

directors must determine that the consideration received or 

to be received for shares co be issued is adeq~ate. The 

determination by the board of directors is conclusive with 

regard to the adequacy of consideration for the issuance of 

shares relating to whether the shares are validly issued, 

fully paid, and nonassessable. 

(4) When the corporation receives the consideration for 

which the board of directors authorized the issuance of 

shares, the shares issued for the consideration are fully 

paid and nonassessable. 

{5) The corporation may place in escrow shares issued 

for a contract for future services or benefits 

promissory note, or the corporation may also make 

or a 

other 

arrangements to restrict the transfer of the shares and may 

credit distributions in respect of the shares against their 

purchase price until the services a:e performed, the note is 
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paid, or the ber.efits received. If the services are not 

performed, the note is not paid, or the benefits are not 

received, the shares escrowed or restricted and the 

distributions credited may be canceled in whole or in part. 

NEW SECTION. Section 39. Liability of shareholders. 

(1) A purchaser from a corporation of its own shares is not 

liable to the corporation or its creditors with respect to 

the shares except to pay the consideration for which the 

shares were authorized to be issued as provided in [section 

381 or specified in the subscription agreement as provided 

i~ [section 37}. 

(2) Ur.less otherwise provided in the articles of 

incorporation, a shareholder of a corporation is not 

personally liable for the acts or debts of the corporation 

except that a shareholder may become personally liable by 

reason of that shareholder's own acts or conduct. 

the 

be 

NEW SSCTION. Section 40. Share dividends. (1) L:nless 

articles of incorporation provide otherwise, shares may 

issued pro rata and without consideration to the 

corporation's shareholders or to the shareholders of one or 

more classes or series. An issuance of shares under this 

subsection is a share dividend. 

( 2 I Shares of one class or series may not be issLed as 

a share dividend in respect of shares a~ a~other c:ass er 

series u~less: 
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(a) the articles of incorporation authorize the 

issuanc~; 

(b) a majority of the votes entitled to be cast by the 

class or series to be issued approve the issue; or 

(c) there are no outstanding shares of the class or 

series to be issued. 

(3) If the board of directors does not fix the record 

date for determining shareholders entitled to a share 

dividend, the record date is the date the board of directors 

authorizes the share dividend. 

NEW SECTION. Section 41. Share options. A corporation 

may issue rights, options, or warrants for the purchase of 

shares of the corporation. The board of directors shall 

determine the terms upon which the rights, options, or 

warrants are issued, their form and content, and the 

consideration for which the shares are to be issued. 

NEW SECTION. Section 42. Form and content of 

certificates. 

certificates. 

(1) Shares may but need not be represented by 

Unless [sections 1 through 181] or another 

statute expressly provide otherwise, the rights and 

obligations of shareholders are identical whether or not 

their shares are represented by certificates. 

(2) At a minimum, each shar~ certificate must state on 

its face: 

(a) the na~c of the issuing corporation and that it is 
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organized under the law of this state; 

(b) the name of the person to whom issued; and 

{c) the number and class of shares and the designation 

of the series, if any, that the certificate represents. 

( 3) (a] If the issuing corporation is authorized to 

issue different classes of shares or different series within 

a class the Eollowing must be summarized on the front 

back of each certificate: 

or 

(i) the designations, relative rights, preferences, and 

limitations applicable to each class; 

(ii) the variations in rights, prefere~ces, and 

li~itations determined for each series; and 

(iii) the authority oE the board of directors 

deter~ine variations for future series. 

lb) Alternatively, each certificate may 

to 

state 

conspicuously on its front or back that the corporation will 

Iurnish the shareholder this information on ~equest in 

writing and without charge. 

(4} Each share certificate must be signed, either 

manually or in facsimile, by two officers designated in the 

bylaws or by the board of directors and may bear the 

corporate seal or its facsimile. 

(5) If the person who signed, either manually or in 

facsimile, a share certifica:e no longer holds of:ice when 

the ce:tificate is issued, the ce:tifica:e remains valid. 
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NEW SECTION. Section 43. Shares without certificates. 

(1) Unless the articles of incorporation or bylaws provide 

otherwise, the board of directors of a corporation may 

authorize the issue of some or all of the shares of any or 

all of its classes or series without certificates. The 

authorization does not affect shares already represented by 

certificates until they are surrendered to the corporation. 

(2) Within a reasonable time after the issuance or 

transfer of shares without certificates, the corporation 

shall send the shareholder a written statement of the 

information required on certificates by [section 42] and, if 

applicable, subseccion (l) of this se=~i~n. 

NEW SECTION. Section 44. Restriction on transfer or 

registration of transfer of shares and other securities. (1) 

The articles of incorporation, the bylaws, an agreement 

among shareholders, or an agreement between shareholders and 

the corporation may impose restrictions on the transfer or 

registration of transfer of shares of the corporation. A 

restriction does not affect shares issued before the 

restriction was adopted unless the holders of the shares are 

parties to the restriction agreement or have voted in favor 

of the restriction. 

(2) A restriction on the transfer or registration of 

transfer of shares is valid and enforceable against the 

25 holder or a transferee of the holder iE the restriction is 
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authorized by this section and its existence is noted 

conspicuously on the front or back of the certificate or is 

contained in the information statement required by [section 

43]. U~less noted, a restriction is not enforceable against 

a person without knowledge of the restriction. 

{3) A restriction on the transfer or registration of 

transfer of shares is authorized: 

(a) to maintain the corporation's status when it is 

dependenc on the number or identity of its shareholders; 

(b) to preserve exemptions under federal or state 

securities law; 

(c) to preserve an election under the Internal 

Cede; or 

(d) for any other reasonable purpose. 

Revenue 

{4) A restriction 

transfer of shares may: 

(a) obligate the 

on the transfer or registration of 

shareholder first to offer the 

corporation or other person, separately, consecutively, or 

simultaneously, an opportunity to acquire the restricted 

shares; 

(b) obligate the corporation or other person, 

separately, consecutively, or simultaneously, to acquire the 

restricted shares; 

(c) require the corporation, the holders of any class 

of its shares, or another person to approve the transfer of 

-45-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

LC 0007/01 

the restricted shares, if the requirement is not manifestly 

unreasonable; or 

(d) prohibit the transfer of the restricted shares to 

designated persons or classes of persons if the prohibition 

is not manifestly unreasonable. 

(5) For purposes of this section, "shares 11 includes a 

security convertible into or carrying a right to subscribe 

for or acquire shares. 

NEW SECTION. Section 45. Expense of issue. A 

corporation may pay the expe~ses of selling or underwriting 

its shares and of organizing or ~eorganizing the corporation 

from the consideration received for shares. 

NEW SECTION. Section 46. Shareholders• preemptive 

rights. (1) The shareholders of a corporation do not have a 

preemptive right to acquire the corporation's unissued 

shares except to the extent provided in the articles of 

incorporation. 

( 2) A statement included in the articles of 

"the corporation elects to have incorporation that 

preemptive rights'', or similar: words, means that all of the 

following principles apply except to the extent the articles 

of incorporation expressly prov:de otherwise: 

(a) The shareholders of the corporation have a 

pre~mptive right, granted on unifor~ terms and conditions 

25 prescribed by the boa:d of directors to provide a fair and 
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reasonable opportunity to exercise the right, to acquire 

proportional amounts of the corporation's unissued shares 

upon the decision of the board of directors to issue them 

and to acquire proportional amounts of the corporation's 

iss--..ed shares acquired by the corporation. pursuant to 

(section ~71 upon the decision of the board of direct~rs to 

convey them. 

{b) A shareholder may waive his pree~ptive right. A 

waiver evidenced by a writing is irrevocable even though it 

is not supported by consideration. 

le) Shareholders of a corporation have nc preemptive 

right to acquire propor:ional a~c~~~s o: s~~re~ w~~h res9ect 

to: 

(i) shares issued as compensation to directors, 

officers, agents, or employees of the corporat:on, its 

subsidiaries, or 

{ii) shares 

rights created 

officers, agents, 

its affiliates; 

issued to satisfy conversion or option 

to provide compensation to directors, 

or employees of the corporation, its 

subsidiaries, or its affiliates; 

(iii) shares authorized in articles of incorporation 

that are issued within 6 months from the effective date of 

incorporation; or 

(iv) shares sold otherwise than for money. 

(d) Holders of shares of any class w~thout general 
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voting rights but with preferential rights to distributions 

or assets have no preemptive rights with respect to shares 

of any class. 

(e) Holde:s of shares of any class with general voting 

rights but without preferential rights to distributions or 

assets have no preemptive rights with respect to shares of 

any class with preferential rights to distributions or 

assets unless the shares with preferential rights are 

convertible into or carry a right to subscribe for or 

acquire shares without preferential rights. 

(f) Shares subject to preemptive rights that are not 

acquired by shareholders may be issued to any person for a 

period of 1 year after being offered to shareholders at a 

conside~ation set by the board of di~ectors that is not 

lower than the consideration set for the exercise of 

preemptive 

after the 

rights. An offer at 

expiration· of l year 

shareholders' preemptive rights. 

a lower consideration or 

is subject to the 

(g) Shares acquired by the corporation pursuant to 

[section 47] have no preemptive rights as long as they are 

owned by the corporation. 

(3) For purposes of this section, "shares'' includes a 

security convertible into or carrying a right to subscribe 

for or acquire shares. 

NEW SECTION. Section 47. Corporation's acquisition of 
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its own shares. (1) Except as provided in subsection (2), a 

corporation may acquire its own shares, and those shares 

3 constitute authorized but unissued shares. 

4 

5 

6 

7 

B 

9 

(2) If provided by the corporation's articles oE 

incorporation or bylaws, shares acquired pursuan~ to 

subsection (1) constitute authorized and issued shares. A 

corporation may at any time, by resolution of its board of 

directors, cancel all or any part of the shares acquired 

under this subsection, in which case che shares cons~it~t~ 

10 authorized but unissued shares. 

11 

12 

13 

14 

15 

(3) If the articles of incorporation prohibit the 

reissue of acquired shares, the number of authorized shares 

is reduced by the number of shares acq~ired, effective on 

amendment of the articles of incorporation. 

14) Articles of amendment may be adopted by the board 

16 of dir_ectors without shareholder action, must be delivered 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to the secretary of state, for filing, and must set forth: 

(a) the name of the corporation; 

(b) the reduction in the number of authorized shares, 

itemized by class and series; and 

(c) the total number of authorized shares, itemized by 

class and series, remaining after reduction of the shares. 

NEW SECTION. Section 48. Distributions to 

shareholders. (1) A board of directors may autho~ize a~d the 

corporation may make distributions to its shareh~lders, 
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subject to restriction by the articles of incorporation and 

the limitation in subsection (3). 

(2) If the board of directors does not fix the record 

date for determining shareholders entitled to a 

distributio~, other t~an a distribution involving a 

repurchase or reacquisition of shares, it is the date the 

board of direc:ors authorizes the distribution. 

(3) A distribution may not be made if, after giving it 

effect: 

{a) the corporation would not be able to pay its debts 

as they become d~e in the usual course of business; or 

(b) the corporation's total assets would be less than 

the sum of its total liabilities plus, unless the articles 

of incorporation permit otherwise, the amount that would be 

needed, if the ccrporation were to be dissolved at the time 

of the distribution, to satisfy the preferential rights upon 

dissolution of shareholders whose preferential rights are 

superior to those receiving the distribution. 

{4) The board of directors may base a determination 

that a distribu:ion is not prohibited under subsection (3) 

either on financial statements prepared on the basis of 

accounting practices and principles that are reasonable in 

the circumstances or on a fair valuation or other method 

that is reasJnable in ~he circumstances. 

(5) The effect of a distribution under subsection (1) 
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is measured: 

I a) in the case of distribution by purchase, 

corporation's redemption, or other acquisition of the 

shares, as of the earlier of: 

[i) the date money or other property is tra~s~erred or 

debt incurred by the corporation; or 

(ii} the date the shareholder cea5es to be a sha:eholder 

with respect to the acquired shares; 

(b) in the case of any other distribution of 

indebtedness, 

distributed; or 

as of the date 

{c) in all other cases, as of: 

( i) the date the distribution is 

pay:nent occurs within 120 days 

authorization; or 

the indebtedness is 

authorized 

after the 

if 

date 

the 

of 

(ii) the date the payment is made if it occurs more than 

120 days after the date of authorization. 

(6) A corporation's indebtedness to a shareholder 

incurred by reason of a distribution made in accordance with 

this sect ion is at pad ty with the corporation's 

indebtedness to its general, unsecured creditors except to 

the extent subordinated by agreement. 

NEW SECTION. Section 49. Annual meeting. ( 1) A 

corporation shall hold an annual meeting cf share~o:ders at 

a time stated in or fixed in accordance ~~th the by:aNs. 
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(2) Annual shareholders' meetings may be held in the 

state or out of the state, at the place stated in or fixed 

in accordance with the bylaws. If a place is not stated in 

or fixed in accordance with the bylaws, annual meetings must 

be held at the corporation's principal office. 

(]) The failure to hold an annual meeting at the time 

stated in or fixed in accordance with a corporation's bylaws 

does not affect the validity of any corporate action. 

(4) If the corporation has 50 or fewer shareholders and 

if permitted by the bylaws, shareholders may participate in 

an annual meeting of the shareholders through a conference 

telephone or similar communicatior. equipment by means of 

which all persons participating in the meeting can hear each 

other at the same time. Participation in this manner 

constitutes presence in person at a meeting. 

NEW SECTION. Section so. Special meeting. ( 1) A 

corporation shall hold a special meeting of shareholders: 

(a) on the call of its board of directors or the person 

authorized to do so by the articles of incorporation or 

bylaws: or 

(b) if the holders of at least 10\ of all the votes 

entitled to be cast on any issue proposed to be considered 

at the proposed special meeting sign, date, and deliver to 

the corporation 1 s secretary one or more written demands for 

the meeting that de:---;cribe the purpose for which it is to be 

-52-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0007/01 

held. 

(2) If the record date is not fixed or the manner of 

fixing the record date is not specified under [sections 51 

or 55], the record date for determining shareholders 

entitled to demand a special meeting is the date the first 

shareholder signs the demand. 

(3) Special shareholders• meetings may be held in the 

state or out of the state, at the place stated in or fixed 

in accordance with the bylaws. If a place is not stated or 

fixed in accordance with the bylaws, special meetings must 

be held at the corporation's principal office. 

(4) Only business within the purpose described in the 

meeting notice required by [section 53] may be conducted at 

a special shareholders' meeting. 

(5) If the corporation has 50 or fewer shareholders and 

if permitted by the bylaws, shareholders may participate in 

a special meeting of the shareholders by means of a 

conference telephone or similar communication equipment 

through which all persons participating in the meeting can 

hear each other at the same time. Participation in this 

manner constitutes presence in person at a meeting. 

NEW SECTION. Section 51. Court-ordered meeting. ( l) 

The district court of the county where a corporation 1 s 

principal office or, if its principal office is not located 

in this state, i~ the county where its registered office is 
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located may summarily order a meeting to be held: 

(a) on application of any shareholder of the 

corporation entitled to participate in an annual meeting if 

an annual meeting was not held within the earlier of 6 

months after the end of the corporation's fiscal year or 15 

months after its last annual meeting; or 

(b) on application of a shareholder who signed a demand 

for a special meeting valid under (section 50], if: 

(i) notice of the special meeting was not given within 

30 days after the date the demand was delivered to the 

corporation's secretary; or 

(ii) the special meeting was not held in accordance with 

the notice. 

(2) The court may fix the time and place of the 

meeting, determine the shares entitled to participate in the 

meeting, specify a record date for determining shareholders 

entitled to notice of and to vote at the meeting, prescribe 

the form and content of the meeting notice, fix the quorum 

required for specific matters to be considered at the 

meeting or direct that the votes represented at the meeting 

constitute a quorum for action on those matters, and enter 

other orders necessary to accomplish the purpose or purposes 

of the meeting. 

NEW SECT ION. Section 52. Action without me" cing. ( 1) 

A~ti0tl required or permitted by (sections 1 through 181] to 
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be taken at a shareholders' meeting may be taken without a 

meeting if the action is taken by all the shareholders 

entitled to vote on the action. The action must be evidenced 

by one or more written consents describing the action taken, 

signed by all the shareholders entitled to vote on the 

action, and delivered to the corporation for inclusion in 

the minutes or filing with the corporate records. 

( 2) If not otherwise determined under (section 51 or 

55), the record date for determining shareholders entitled 

to take action w:thout a meeting is the date the first 

sha=~holder signs the consent 1•nder subsection (1). 

(3) A consent signed under this section has the effec~ 

of a meeting vote 

document. 

and may be described as a vote in any 

( 4) :f [sections l through 1811 require that notice of 

proposed action be given to nonvoting shareholders and the 

action is to be taken by unanimous consent of the voting 

shareholders, 

shareholders 

the corporation shall give its nonvoting 

written notice of the proposed action at least 

10 days before the action is taken. The notice must contain 

or be accompanied by the same material that, under [sections 

1 thro~gh 181], would have been required to be sent to 

nonvoting shareholders in a notice of meeting at which the 

proposed action would have been submitted to the 

shareholders for action. 
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NEW SECTION. Section 53. Notice of meeting. ( 1) A 

corporation shall notify shareholders of the date, time, and 

place of each annual and special shareholders' meeting not 

less than 10 or more than 60 days before the meeting date. 

Unless [sections 1 through 181] or the articles of 

incorporation require otherwise, the corporation is required 

to give notice only ta shareholders entitled to vote at the 

meeting. 

(2] Unless [sections 1 through 181] or the articles of 

incorporation require otherwise, notice of an annual meeting 

need not include a description of the purpose for which the 

meeting is called. 

( 3) Notice of a special meeting must include a 

description of the purpose or purposes for which the meeting 

is called. 

(4) If not otherwise fixed under [sections 51 or 55], 

the record date for determining shareholders entitled to 

notice of and to vote at an annua: or special shareholders' 

meeting is the day before the first notice is delivered to 

shareholders. 

(5) Unless the bylaws require otherwise, if an annual 

or special shareholders' meeting is adjourned to a different 

date, time, or place, notice need not be given of the new 

date, time, or place if the new date, time, or place is 

announced at the meeting before adjournment. If a new record 
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date for the adjourned meeting is or must be fixed under 

[section 55), notice of the adjourned meeting must be given 

under this section to persons who are shareholders as of the 

new record date. 

NEW SECTION. Section 54. Waiver of notice. { 1) A 

shareholder may waive any notice required by (sections 1 

through 181], the articles of incorporation, or bylaws 

before or after the date and time stated in the notice. The 

waiver must be in writing, be signed by the shareholder 

entitled to the notice, and be delivered to the corporation 

for inclusion in the minutes or filing with the corporate 

records. 

(2) A shareholder's attendance at a meeting: 

(a) waives objection to lack of notice or defective 

notice of the meeting unless the shareholder at the 

beginning of the meeting objects to holding the meeting or 

transacting business at the meeting; and 

(b) waives objection to consideration of a particular 

matter at the meeting that is not within the purpose 

described in the meeting notice unless the shareholder 

objects to considering the matter when it is presented. 

NE:-1 SECTION. Section 55. Record date. t 1 l The bylaws 

may fix or provide the cr,anner of fixing the record date for 

one or more voting groups in order to determine the 

sharer.alders entitled to notice of a shareholders' meeting, 
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to demand a special meeting, to vote, or to take any other 

action. If the bylaws do not fix or provide for fixing a 

record date, the board of directors of the corporation may 

fix a future date as the record date. 

(2) A record date fixed under this section may not be 

more than 70 days before the meeting or action requiring a 

determination of shareholders. 

(3) A determination of shareholders entitled to notice 

of er to vote at a shareholders' meeti~g is effective for 

any adjournment of the meeting unless the board of directors 

fixes a new record date, which it must rio if the meeting is 

adjourned to a date more than 120 days after the date fixed 

for the original meeting. 

(4) If a court orders a meeting adjourned to a date 

more than 120 days after the date fixed for the original 

meeting, it may provide that the original record date 

continues in effect or it may fix a new record date. 

NEW SECTION. Section 56. Shareholders• list for 

meeting. (1) After fixing a record date for a meeting, a 

corporation shall prepare an alphabetical list of the names 

of all its shareholders who are entitled to notice of a 

shdreholders' meeting. The list must: 

{a) be arranged by voting group, ar.d ~ith:n each voting 

~to~p by class or series of shares; and 

tb) show the address of and nu~ber of s~ares held by 
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each shareholde:. 

(2) The shareholders' list must be available for 

inspection by any shareholder, beginning 2 business days 

after notice is given of the meeting for which the list was 

prepared and continuing through the ffieeting, at t~e 

corporation's principal office or at a place ident:fied in 

the meeti~g notice in the city where the meeting will be 

held. A shareholder or a shareholder's agent or attorney is 

entitled on written demand to inspect and, s'J.bject to the 

requiremen:s of {section 174(3)], co copy the list, duri~g 

11 regular business hours and at that shareholder's expense, 
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during the period it is available !er ii.spec~ic~. 

{3) The corporation shall make the share:~,olde:-s' list 

available at the meeting, and any shareholder or the 

shareholder's agent or attorney is entitled to inspect the 

list at any tirr.e during the meeting or any adjo'..lrnment. 

(4) If the corporation refuses to allow a s~areholder 

or the shareholder's agent or attorney to inspect the 

shareholders' list before or at the meeting or to copy t~e 

list as permitted by subsection (2), on application of the 

shareholder, the district court of the county where a 

corporation's principal office or, if the principal office 

is not located in this state, its registered office is 

located, may summarily order the inspection or copying at 

the corporation's expense and may provide recovery tc a 
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shareholder for costs, including reasonable attorney fees, 

in bringing the action. 

(5) Refusal or failure to prepare or make available the 

shareholders• list does not affect the validity of action 

taken at the meeting. 

NEW SECTION. Section 57. Voting entitlement of shares. 

(1) Except as provided in subsections (2} and (3) or unless 

the articles of incorporation provide otherwise, each 

outstanding share, regardless of class, is entitled to one 

vote on each matter voted on at a shareholders' meeting. 

11 Only shares are entitled to vote. 
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(2) Absent special circumstances, the shares of a 

corporation are not entitled to vote if they are owned, 

directly or indirectly, by a second corporation, domestic or 

foreign, and the first corporation owns, directly or 

indirectly, a majority of the shares entitled to vote for 

directors of the second corporation. 

(3) Subsection (2) does not limit the power of a 

corporation to vote any shares, including its own shares, 

held by it in a fiduciary capacity. 

(4) Redeemable shares are not entitled to vote after 

notice of redemption is mailed to the holders and a sum 

sufficient to redeem the shares has been deposited with a 

bank, trust company, or ot~er financial institution under an 

irrevocable obligation to pay the shareholders the 
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redemption price on surrender of the shares. 

(5) Shares acquired by the corporation pursuant to 

(section 47] are not entitled to vote as long as they a~e 

owned by the corporation. 

NEW SECTION. Section 58. Proxies. (1) A shareholder 

may vote its shares in person or by proxy. 

(2) A shareholder may appoint a proxy to vote or 

otherwise act for that shareholder by signing an appointment 

form, either personally or by attorney-in-fact. 

(3) An appointment of a proxy is effective whe~ 

received by the secretary or other officer or agent 

authorized to tabulate votes. An appointment is valid for 11 

months unless a longer period is expressly provided in the 

appointment farm. 

in subsection ( 6)' an ( 4) Except 

appointment of 

as provided 

a proxy is revocable by the shareholder 

unless the appointment form conspicuously states that it is 

irrevocable and the appointment is coupled with an interest. 

Appointments coupled with an interest include the 

appointment of: 

(a) a pledgee; 

(b) a person who purchased or agreed to purchase the 

shares; 

(c) a creditor of t~e corporation who extended ic 

c:edit under terms requiring the appoint~en:; 
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{d) an employee of the corporation whose employment 

contract requires the appointment; or 

(e) a party to a voting agreement created under 

(section 66]. 

(S) The death or incapaci~y of 

appointing a proxy does not affect 

the shareholder 

the right of the 

corporation to accept the proxy's authority unless notice of 

the death or incapacity is received by the secretary or 

othe~ officer or agent authorized to cabulate votes before 

the proxy exercises the proxy's authority under the 

appointment. 

(6) An appointment made irrevocable under subsection 

(4) is revoked when the interes~ wi~h which it is coupled is 

extinguished. 

(7) A transferee for value of shares subject to an 

irrevocable appointment may revoke the appointment if the 

transferee did not know of its existence when the transferee 

acquired the shares and the existence of the irrevocable 

appointment was not noted conspicuously on the certificate 

representing the shares or on the information statement for 

shares without certificates. 

(8) Subject to (section 59] and to any express 

limitation on the proxy's authority appearing on the face of 

t~e appointment form, a corporation is e~titled to accept 

the proxy's vote or other action as t~at of the shareholder 
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making the appointment. 

{9) A shareholder may not sell his vote or issue a 

proxy to vote to any person for any sumo: money or anything 

of value excep~ as authorized in this section and ~section 

-- . 0:J j. 

NEW SECTION. Section 59. Shares held by nominees. ( 1) 

A corporation may establish a procedure by which the 

beneficial owner of shares that are registered in the name 

of a nominee is recognized by the corporation as the 

shareholder. The extent of this 

determined in the procedure. 

12) The procedure may set forth: 

recognit:on 

the type of nominee to which it applies; 

:nay be 

la) 

lbJ the rights or privileges t~at the corporation 

recognizes in a beneficial owner; 

(c) the manner in which the procedure ~s selected by 

the nominee; 

(d) the information that must be provided wher. the 

procedu~e is selected; 

(e) the period for which selection of the procedure is 

effective; and 

(f) other aspects of the rights and duties created. 

NEW S2CTION. Section 60. Corporation's acceptance of 

votes. (1) If the name signed on a vcce, consent, ~aive~, or 

prcxy appointm~~t corresponds to the name o[ a shareholder, 
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the corporation if acting in good faith is entitled to 

accept the vote, consent, waiver, or proxy appointment and 

give it effect as the act of the shareholder. 

(2) If the na~e s~gned on a vote, consent, waiver, or 

proxy appointmen~ does not correspond to the name of its 

shareholder, the corporation, if acting in good faith, is 

nevertheless entitled to accept the vote, consent, waiver, 

or proxy appointme~t and give it effect as the act of the 

shareholder if: 

(a) the sha:eholde: is an entity and the name signed 

purports to be that of an officer or agent of the entity; 

(b) the 

administrator, 

representing 

name signed pur?orts to be that of an 

executor, guardian, 

the shareholder and, 

or 

if the 

conservator 

corporation 

requests, evidence of fiduciary status acceptable to the 

corporation has bee~ presented with respect to the vote, 

consent, waiver, or proxy appointment; 

(c) the name signed purports to be that of a receiver 

or trustee in bankruptcy of the shareholder and, if the 

corporation requests, evidence of this status acceptable to 

the corporation has been presented with respect to the vote, 

consent, waiver, or proxy appointment; 

Id) the name signed purports to be that of a pledgee, 

beneficial owner, or attorney-in-fact of the shareholder 

and, if the corporation requests, evidence acceptable to the 
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corporation of the signatory 1 s authority to sign for the 

shareholder has been presented with respect to the vote, 

consent, waiver, or proxy appointment; or 

{e) two or more persons are the shareholder as 

cotenants or fiduciaries and the name signed purports to be 

the name of at least one of the co-owners and the person 

signing appears to be acting on behalf of all the co-owners. 

(3) The corporation is entitled to reject a vote, 

consent, waiver, or proxy appoincmer1t if the secretary or 

other officer or agent authorized to tabulate votes, acting 

in good faith, has reasonable basis for doubt about the 

validity of the signature on it or about the signatory's 

authority to sign for the shareholder. 

(4) The corporation and its officer or agent who accept 

or reject a vote, consent, waiver, or proxy appointment in 

good faith and in accordance with the standards oE this 

section are not liable in damages to the shareholder for the 

consequences of the acceptance or rejection. 

{5) Corporate action based on the acceptance or 

rejection of a vote, consent, waiver, or proxy appointment 

under this section is valid unless a court of competent 

jurisdiction determines otherwise. 

NEW SECTION. Section 61. Quorum and voting 

requirements for voting groups. (1) Shares entitled t-:, vote 

as a separate voting group may take actio~ on a matter at a 
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meeting only if a quorum of those shares exists with respect 

to that matter. Unless the articles of incorporation or 

(sections l through 181} provide other~ise, a majority of 

the votes entitled to be cast on the matter by the voting 

group constitutes a quorum of that voting group for action 

on that matter. 

(2) Once a share is represented for any purpose at a 

meeti~g, it is considered present for quorum purposes for 

the remainder of the meeting and for any adjournm~nt of that 

meeting unless a new record datP. is or must be set for that 

adjourned meeting. 

(3) If a quorum exists, action on a matter other than 

the election of directors by a voting group is approved if 

the votes cast within the voting group favoring the action 

exceed the votes cast opposing the action, unless the 

articles of incorporation or [sections 1 through 181) 

require a greater number of affirmative votes. 

(4) An amendment of articles of incorporation adding, 

changing, or deleting a quorum or voting requirement for a 

voting group greater than specified in subsection (2) or (3} 

is gcverned by [section 63]. 

(5) The election a£ directors is governed by [section 

5 4 l • 

Nl:W SECTION. Section 62. Action by single and multiple 

votinq groups. (l] If the articles of incorporation or 
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(sections l through 181] provide for voting by a single 

voting group on a matter, action on that matter is taken 

when voted upon by that voting group as provided in [section 

60]. 

{2) If che articles of incorporation or [sections 1 

through 181] provide for voting by two or more voting groups 

on a matter, action on that matter is taken only when voted 

upon by each of those voting groups counted separately as 

provided in [section 61]. Action may be taken by one voting 

group on a matter even though no action is taken by another 

voting group entitled to vote on the matter. 

NEW SEC-.:i0N. Section 63. Greater quorum or voting 

reqcirements. (1) The articles of incorporation may provide 

for a greater quorum or voting requirement for shareholders 

or for voting groups of shareholders than is provided for by 

[sections l through 181]. 

(2) An amendrne~t to the articles of incorporation that 

adds, changes, or deletes a greater quorum or voting 

requirement must meet the same quoru~ requirement and be 

adopted by the same vote and voting groups required to take 

action under the quorum and voting requirements then in 

effect or proposed to be adopted, whichever is greater. 

NEW SEC':'ION. Section 64. Voting for di recto cs 

cumulative voting. (1) Unless otherwise provided in the 

25 articles of incorporat:on, directors are elected by a 
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plurality of the votes cast by the shares entitled to vote 

in the election at a meeting at which a quorum is present. 

(2) Except as limited by subsecticn (3), at each 

election for directors each shareholder entitled to vote at 

the election has the right: 

(a) to vote, in person or by proxy, the number of 

shares owned by the shareholder for as many persons as there 

are directors to be elected and for whose election the 

shareholder has a right to vote; or 

(b) to cumulate the shareholder's votes: 

{i) by giving one candidate as many votes as the number 

of Ci:ectors to be elected multiplied by the number of 

shareholders' shares; or 

(ii) by distributing the votes on the same principle 

among any number of the candidates. 

(3) The right of all shareholdecs to cumulate their 

shares provided by subsection (2) may be denied by a 

statement to that effect included in the articles of 

incorporation, but only if: 

(a) the statement is included in the articles of 

incorporation at the time 

incorporation are filed; or 

the initial articles of 

{b) the statement is included in an amendment to the 

articles of incorporation unless the number of votes 

sufficient to elect one director, if voted upon a cumulative 
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basis, was voted against the amendment. 

NEW SECTION. Section 65. Voting trusts. (1) One or 

more shareholders may create a voting trust, conferring on a 

tr~stee the right to vote or otherwise act for them, by 

signing an agreement setting out the provisions of the 

trust, which may include anything consistent with its 

purpose, and by transferring their shares to the trustee. 

When a voting trust agreement is sig~ea, the trustee shall 

prepare a list of the names and addresses of all owners of 

beneficial interests in the trust, together with the number 

and class of shares each transferred to the trust, and 

deliver copies of the list and agreement to the 

corporation's principal office. 

(2) A voting trust becomes effective on the date the 

first shares subject to the trust are registered in the 

trustee's name. A voting trust is valid for not more than 10 

years after its effective date unless extended under 

subsection (3). 

(3} All or some of the parties to a voting trust may 

extend it for additional terms of not more than 10 years 

21 each by signing an extension agreement and obtaining the 

22 

23 

24 

25 

voting trustee's written consent to ~he extension. An 

extension is valid for 10 years fcom the date the first 

shareholder signs the extension agreement. The voting 

trustee shall deliver copies oE the ex~e~sion agreement and 
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the list of beneficial owners to the corporation's principal 

office. An extension agreement binds only those parties 

signing it. 

(➔) The counterpa:t of the voting trust agreement and 

the copy of the record deposited with the corporation is 

subject to the same right of examination by a shareholder of 

a corporation, in person or by agent or attorney, as are the 

books and records of the corporation, and the counterpart 

and the copy of the record are subject to examination by any 

holder of record of voting trust certificates, either in 

person or by agent or attorney, at any reasonable time for 

any proper purpose. 

~EW SECTION. Section 66. Voting agreements. (1) Two or 

more shareholders may provide for the manner in which they 

will vote their shares by signing an agreeme~t for that 

purpose. A voting agreement created under this section is 

not subject to the provisions of [section 65]. 

(2} A voting agreement created under this section is 

specifically enforceable. 

NEW SECTION. Section 67. Definitions. As used in 

[section 67 through 74], the following definitions app:y: 

tl) ''Derivative proceeding 11 means a civil s~it in the 

righl of a domEstic corporation or, to the exten: provided 

:n r~~ction 74], in the right of a foreign corporaticn. 

1-') "::iha~e:1clder" i:1cludes a bene:"icial owr.er whose 
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shares are held in a vdting trust or held by a noJJinee on 

the beneficial owner's behalf. 

NEW SECTION. Section 68. Standing. A shareholder may 

not comrr,e~ce or maintain a derivative proceeding ~~less th~ 

shareholder: 

{l} was a shareholder of the corporation at the time of 

the act or omission complained of or became a shareholder 

through transfer by operation of law from one who was a 

shareholder at that time; and 

(2} fairly a~d adequately represe~ts the inte:es~s of 

the corporation in enforcing the right of the corporation. 

NEW SECTION. Section 69. Demand. A shareholder may not 

corr~ence a de:ivative proceeding until: 

(1) a written demand has been made upon the corporaticn 

to take suitable action; and 

(2) 90 days have expired from the date the demand was 

made unless the shareholder has earlier been notified that 

the demand has been rejected by the corporation or unless 

irreparable injury to the corporation would result by 

~aiting far the expiration of the 90-day period. 

NSW SECTION. Section 70. Stay of proceedings. If the 

corporation begins an inquiry into the allegations made in 

the demand or complaint, the court may stay any derivative 

proceeding for the pericd the court considers appropriate. 

NEW SECTiON. Section 71. Dismis~al. {l) A derivative 
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proceeding must be dis~issed by the court on motion by the 

corporation if one of the groups specified in subsections 

(2) or (6) has determined in good faith after conducting a 

reasonable inquiry upon which its conclusions are based that 

the maintenance of the derivative proceeding is not in the 

best interests of the corporation. 

(2) Unless a panel is appointed pursuant to subsection 

(6), the determination in subsection (1) must be made by: 

(a) a majority vote of independent directors present at 

a meeting of the board of directors if the independent 

directors constitute a quorum; or 

(b) a majority vote of a C.)rr ... -:-.i:tee consisting of two or 

more independent directors appointed by majority vote of 

independent directors present at a meeting of the board of 

directors, whether or not the independent directors 

constituted a quorum. 

{3) None of the following may by itself cause a 

director to be considered not independent for purposes of 

this section: 

{a) the nomination or election of the director by 

persons who are defendants in the derivative proceeding or 

against whom action is demanded; 

(b) the naming of the director as a defendant in the 

derivative proceeding or as a person against whom action is 

demanded; or 
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(c) the approval by the director of the act becng 

challenged in the derivative proceeding or demand if the act 

did not result in personal benefit to the director. 

( 4) If a derivative proceeding is begun after a 

determination has been made rejecting a dema~d by a 

shareholder, the complaint must allege with particularity 

facts establishing either that a majority of the board of 

directors did not consist of indepe~dent directors at the 

time the deter:n:.:-!at.ion was made or that the requireTer.ts of 

subsection (1) have not been met. 

(5) If a majority of the board of directors does not 

consist of independent directors at the time the 

determinatior. is made, the corporation has the burden of 

proving that the requirements of subsection (1) have been 

met. If a majority of the board of directors consists of 

independent directors at the time the determination is made, 

the plaintiff has the burden of proving that the 

requirements of subsection (1) have not been met. 

{6) Upon motion by the corporation, the court may 

appoint a panel of one or more independent persons to make a 

21 determination of whether the maintenance of the derivative 

22 

23 

24 

25 

proceeding is in the best interests of the corporation. If 

this is done, the plaintiff has the burden of proving that 

the requirements of subsection (1) have not been met. 

NEW SECTIO~. Section 72. Discontinuance or settlement 
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notice. A derivative proceeding may not be discontinued 

or settled without the cou~:•s approval. If the court 

determines that a proposed discontinuance or settlement will 

substantially affect the :nterests of the corporation's 

shareholders or a class of shareholders, the court shall 

direct that notice be given to the shareholders affected. 

NEW SECTION. Section 73. Payment of expenses. On 

termination of the derivative proceeding, the court may: 

(1) order the corpo:ation to pay the plaintiff's 

reasonable expenses, incl~ding attorney fees, incurred in 

the proceeding if it finds that the proceeding has resulted 

in a substantial benefit to the corporation; 

(2) order the plaintiff to pay a defendant's reasonable 

expenses, including attorney fees, incurred in defending the 

proceeding if it finds that the proceeding was commenced or 

maintained without reasonable cause or for an improper 

17 purpose; or 

18 

19 

20 

(3) order a party to pay an opposing party's reasonable 

expenses, including attorney fees, incurred because of the 

filing of a pleading, motion, or other paper, if it finds 

21 that: 

22 

23 

24 

25 

(a) the pleading, motion, or other paper was not 

well-grounded in fact, after reasonable inquiry; or 

(b) the filing was ~ot warranted by existing law or a 

good faith argum,.:-nt =or -::1e ex~en5i.on, modification, or 
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reversal of existing law and was interposed for an improper 

purpose, such as to harass, to cause unnecessary delay, or 

to cause a needless increase in the cost of litigation. 

NEW SECTION. Section 74. Applicability to foreign 

corporations. In a derivative proceedir.g in the right of a 

foreign corporation, the matters covered by [sections 67 

through 74] are governed by the laws of the jurisdiction of 

incorporation of the foreign corpo~ation except for 

[sections 70, 72, and 73). 

NEW SECTION. Section 75. Requirement for and duties of 

board of directors. (1) Each coL·poration must ha•.•e a board 

of directors. 

(2) Subject to any limitation set forth i~ the articles 

of incorporation, all corporate pcwers ~use be exercised by 

or under the authority of the board of directors, and the 

b<Jsiness and affairs of the corporation must be managed 

under the direction of its board of directors. 

NEW SECTION. Section 76. Qualifications of directors. 

The articles of incorporat1on or bylaws may prescribe 

qualifications for directors. A directo~ need not be a 

resident of this state or a share~older of the corporation 

unless required by the articles of incorporation or bylaws. 

NEW SECTION. Section 77. Number and election of 

directors. {1) A board of direc~o;5 c~~s~s:~ cf one or more 

individuals, with the number specifi~d in or fixed in 

-75-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

LC 0007/01 

accordance with the articles of incorporation or bylaws. 

{2) If a board of directors has power to fix or change 

the number of directors, the board may increase or decrease 

by 30% or less the number of directors last approved by the 

shareholders, but only the shareholders may increase or 

decrease by more than 30% the number of directors last 

approved by the shareholders. 

{3) The articles of incorporation or bylaws may 

establish a variable range for the size of the board of 

directors by fixing a minimum and maximum number of 

11 directors. IE a variable range is established, the number of 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

_directors may be fixed or changed from time to time, within 

the min~mum and maximum limits, by the shareholders or the 

board of directors. After shares are issued, only the 

shareholde~s may change the range for the size of the board 

or change from a fixed to a variable-range size board or 

vice versa. 

( 4) Di rectors are elected at the first annual 

shareholders' meeting and at each annual meeting thereafter 

unless their terms are staggered under {section 80]. 

NEW SECTION. Section 78. Election of directors by 

certain classes of shareholders. If the articles of 

incorporation authorize dividing the shares into classes, 

the articles may also authorize the election of all or a 

specified number oE directors by the holders of one or more 
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authorized classes of shares. Each class or classes of 

shares entitled to elect one or more directors is a separate 

voting group for purposes of the election of directors. 

NE;, SECTION. Section 79, Terms of directors generally. 

(1) The terms of the initial directors of a corporation 

expire at the first shareholders' meeting at which directors 

are elected. 

(2) The terms of all other directors expire at the next 

annual shareholders' meeting following their election ~nless 

their terms are staggered under [sec~i~n 80]. 

(3) A decrease in the number of directors does not 

shorten an incumbent director 1 s term. 

(4) A director elect~d or appointed to fill a vacancy 

is elected or appointed for the unexpired term of his 

predecessor in office. 

(5) Despite the expiration of a director 1 s term, the 

director continues to serve until the director's successor 

is elected and qualifies or until there is a decrease in the 

number of directors. 

NEW SECTION. Section 80. Staggered terms for 

directors. If there are nine or more d~rectors, the articles 

of incorporation or bylaws may provide fo~ stagge:ing thei= 

terms by dividing the total n~mber of di~ectors in~o two or 

three groups, with each grou9 contain~~g as ~ear as poo~ible 

to one-half or one-third of the tc~al. In tha~ e~ent, the 
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ter~s of directors in the first group expire at the first 

annua: shareholders' meeting after their election, the terms 

of the second group expire at the second annual 

shareholders' meeting after their election, and the terms of 

the third group, if any, expire at the third annual 

shareholders' meeting after their election. At each annual 

sha~eho~ders' meeting held thereafter, directors shall be 

chosen for a term of 2 years or 3 years, as the case may be, 

co succeed ;~ose whose terms expire. 

NEW SECTION. Section 81. Re::;ignation of directors. ( l) 

A director may resign at any time by delivering written 

notice to the board of directors, its chairman, or to the 

corporation. 

(2) A resignation is effective when the notice is 

deltvered unless the notice specified a later effective 

date. 

~EW SECTION. Section 82. Removal of directors. (l) The 

shareho~ders may remove one or more directors with or 

without cause unless the articles of incorporation provide 

that directors may be removed only for cause. 

(2) If a director is elected by a voting group of 

shareholders, only the shareholders of that voting group may 

par~icipate in the vote to :emove the director. 

tJ) Any director or the entire board oE directors may 

be r~G:0veJ only by a vote of the holders of two-thirds of 
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the shares entitled to vote at an election of directors 

unless otherwise provided by the articles of incorporation 

or bylaws. If the shareholders have the right to cumulate 

their votes when electing directors and if less than the 

er.tire beard is to be removed, a director may not be removed 

if the votes cast against the director's re~oval would be 

sufficient to elect him if cumulatively voted at an election 

of the entire board of directors or, if there are classes of 

directors, at an election of the class of directors of which 

the director is a part. If the corporation has few~r tha~ 

100 sha:eho:de~s, the entire board of directors may be 

removed only by a vote of a majority of the shares then 

entitled to vote. 

(4) A director may be removed by the shareholders only 

at a meeting called for the purpose of removing the 

director. The meeting notice must state that the purpose, or 

o:1e of the pu:::poses, of the meeting is re:noval of t.he 

di rector. 

NEW SECTION. Section 83. Removal of directol:"s by 

judicial proceeding. {l) The district court of the coun:y 

where a corporation's principal office or, if the office is 

not located in this state, the county where its registe~ed 

office is located may remove a director of the corporation 

frcm office in a proceeding begun either by the corporatio~ 

or by it3 shareholders holding at least 10% of the 
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outstanding shares of any class if the court finds that: 

(a) the director engaged in fraudulent or dishonest 

conduct or in gross abuse of authority or discretion, with 

respect to the corporation; and 

(b} removal is in the best interest of the corporation. 

(2) ~he court that removes a director may bar the 

director from reelection for a period prescribed by the 

court. 

(3) If share~olders begin a proceeding under subsection 

(1), they shall make the corporation a party defendant. 

NEW SECTION. Section 84. vacancy on board. (1) Unless 

tte articles of inc~r?oration provide otherwise, if a 

vacancy occurs on a board of directors, including a vacancy 

resulting from an increase in the number of directors: 

{a) the shareholders may fill the vacancy; 

(b) the board of directors may fill the vacancy; or 

(c) if the members of the board of directors remaining 

in office constitute fewer than a quorum of the board, they 

may fill the vacancy by the affirmative vote of a majority 

of all the directors re~aining in office. 

(2) If the vacant office was held by a director elected 

by a voting group of shareholders, only the holders of 

shares of that voting gro~p are entitled to vote to fill the 

vacancy if it is filled by the shareholders. 

(3) A vacancy t~at will occur at a specific later date, 
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by reason of a resignation effective at a later date under 

(section 81] or otherwise, may be filled before the vacancy 

occurs. However, the new director may not take office until 

the vacancy occucs. 

NEW SECTION. Section 85. Compensation of directors. 

u~:ess the articles of incorporation or bylaws provide 

otherwise, the board of directors may fix the compensation 

of directors. 

NEW SECTION. Section 86. Meetings. (1) The board of 

directors may hold regular or special meetings in the state 

or out of the state. 

(2) Unless the articles of incorporation or bylaws 

p~cvide otherwise, the board of directors may permit any or 

al~ directors to participate in a regular or special meeting 

by, or conduct the meeting through the use of, any means of 

c~mmunication by which all directors participating may 

simul~aneously hear each other during the meeting. A 

director participating in a meeting by this means is 

considered to be prese~t in person at the meeting. 

(3) If requested by a director, minutes of any regular 

or special meeting must be prepared and be distributed to 

e3ch director. 

NEW SECTION. Section 87. Action without meeting. (1) 

24 ~~less the articles of i~corporaticn or bylaws provide 

25 =t~erwise, action re;uired or pe~nitted by [section~ l 
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through 181] to be taken at a board of directors' meeting 

may be taken without a meeting if the action is taken by all 

meffibers of the board. The action must be evidenced by one or 

more written consents describing the action taken, be signed 

by each director, and be included in the ~inutes or filed 

with the corporate records reflecting the action taken. 

(2) Action taken under this section is effective when 

the last director signs the consent unless the consent 

specifies a different effective date. 

{3) A consent signed under this sectio~ has the effect 

of a meeting vote and may be described as a vote in any 

12 document. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

~EW SECTION. Section 88. Notice of meeting. (1) Unless 

the articles of incorporation or bylaws provide otherwise, 

regular meetings of the board of directors may be held 

without notice of the date, time, place, or purpose of the 

meeting. 

(2) Unless the articles of incorporation or bylaws 

provide for a longer or shorter period, special meetings of 

the board of directors must be preceded by at least 2 days• 

notice of the date, time, and place of the meeting. The 

notice is not required to describe the purpose of the 

special meeting unless required by the articles of 

24 incorporation or bylaws. 

2S NEW SECTION. Section 89. Waiver of notice. ( 1) A 
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director may waive a notice required bY [sections 1 thrvugh 

181], the articles of incorporation, or bylaws before or 

after the date and time stated in the notice. Except as 

provided by subsection {2), the waiver must be in writing, 

be s~gned by the director entitled to :he notice, and be 

filed with the minutes or corporate records. 

{2) A director's attendance at or participation in a 

meeting waives any required notice to the director of the 

meeting unless the director, at the beginning of the meeting 

or promptly upon the director's arrival, objec~s to holding 

the ~eeting or transacting business at che meeting and does 

not vote for or assent to action ta~en at the meet~~g. 

NEW SEC':'ION. Section 90. Quorum voting. (l) Unless 

the articles of incorporation or bylaws reqJire a greater 

number, a quorum of a board of directors consis:s of: 

(a) a majority of the fixed numbe~ of directors if the 

corporation has a fixed board size; or 

(b} a majority of the numbe= of directcrs prescribed 

or, if no number is prescribed, the numbe= in office 

immediately before the meeting begins, if the corpora~ion 

has a variable-range size board. 

( 2) The articles of incorpora:ion or bylaws may 

authorize a quorum of a board of directors to =onsist of no 

~ewer than one-third of the £ixed er prescribed number of 

directors. 
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( 3) If a quorum is present when a vote is taken, the 

affirmative vote of a majority of directors present is the 

act of the board of directors unless the articles of 

incorporation or bylaws require the vote of a greater number 

of directors. 

(4) A director who is present at a meeting of the board 

of directors or a committee of the board of directors when 

corporate action .,is taken is considered to have assented to 

the action taken unless: 

(a) the director objects at the beginning of the 

meeting or promptly upon the director's arrival to holding 

the meeting or transacting business at the meeting and 

delive~s writte~ notice of the director's objection to the 

presiding officer before its adjournment or to the 

corporation immediately after adjournment of the meeting; 

(b) the director's dissent or abstention from the 

action taken is entered in the minutes of the meeting; or 

(c) the director delivers writte~ notice of his dissent 

or abstention to the presiding officer of the meeting before 

its adjournment or to the corporation immediately after 

adjournment oE the meeting. 

{5) The right of dissent or abstention is not available 

to a director who votes in favor of the action taken. 

NEW SECTION. Section 91. Committees. ( 1) Unless the 

articles of incor?oration or bylaws provide otherwise, a 
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board of directors may create one or more committees and 

appoint members of the board of directors tj serve on them. 

Each committee may have two or more ~embers who serve at the 

pleasure of the board of directors. 

(2) The creation of a committee and appointment of 

members to it must be approved by the greater of a ~ajority 

of all the directors in office when the action is taken or 

the number of directors required by the articles of 

incorporation or bylaws to take action ~nae~ ~se~t~~~ 9:~. 

(3) [Sections 86 through 90}, which govern meetings, 

action without meetings, notice and waiver of notice, and 

quorum and voting requirements of the board of directors, 

apply to committees and their members as well. 

( 4) 

or in 

committee 

To the extent specified by the board 

the articles of incorporation or 

may exercise the authority of 

of directors 

bylaws, each 

the board of 

directors under (section 751. However, a committee may not: 

(a) authorize distributions; 

(b) approve or propose to shareholders action that 

[sections l through 181] requires to be approved by 

shareholders; 

(c) fill vacancies on the board oE directors or on any 

of its committees; 

(d) amend articles of incorporation; 

{e) adopt, amend, or repeal bylaws; 
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(f) approve a plan of merger not requiring shareholder 

approval; 

{g) au:horize or approve reacquisition of shares, 

except according to a formula or method prescribed by the 

board of direc~or£; or 

(h) authorize or approve the issuance of or sale or 

contract for sale of shares or determine the designation and 

relative rights, preferences, and limitations of a class or 

series of sha~es. However, the board of directors may 

authorize a committee or a senior executive officer of the 

corporation to do so within limits specifi~ally prescribed 

by the boa~d of directors. 

(5) The creation of, delegation of authority to, or 

action by a cornraittee does not by itself constitute 

complia~ce by a director with the standards of conduct 

described in (section 92]. 

NE'tl SEC'i' ION. Section 92. Gener al standards for 

directors. (1) A director shall discharge his duties as a 

director, including the director's duties as a member of a 

committee: 

(a} in good Eaith; 

(bl w:th the care an ordinarily prudent person in a 

similar position would exercise under similar circu~stances; 

and 

(C) in a ~~;~:·e~ the director reasonably believes to be 
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in the best interests of the corporation. 

(2) In discharging duties, a director is e~titled to 

rely on information, opinions, reports, or statements, 

including financial statements and other financial data, if 

prepared or presented by: 

(a) one or more officers or e:n~:oyees of the 

corporation whom the director rea~onably believes to be 

reliable and competent in the matte=s p=esented; 

(b) attorneys, public accountants, or other persons 

with regard to matters the director reasonably believes are 

within the person's professional or expert competence; or 

{c; a com.~!ttee oE the board oE dir~c:ors of which the 

direccor is not a member if the dire=tor reasonably believes 

the committee merits confidence. 

(3) A director is not acting in good faith if the 

director has knowledge concerni~g the matter in question 

that makes reliance otherwise permi:ted by subsection (2) 

unwarranted. 

(4) A director is not liable for any action taken as a 

director or for any failure to take any action if he 

performed the duties of the director's office in compliance 

with this section. 

NEW SECTION. Section 93. Liability for unlawful 

distributions. (1) Unless the director comp:ies with the 

applicable standards of cond~ct G2sc~-oe= in [~ec:ion 92] 1 a 
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director who votes for or assents to a distribution made in 

violation of [sections l through 181] or the articles of 

incorporation is personally liable to the corporation for 

the amount of the distribution that exceeds what could have 

been distributed without violating [sections 1 through 181] 

or the articles of incorporation. 

(2) A director held liable for an unlawful distribution 

under subsection (1) is entitled to contribution: 

(a) from every other director who voted for or assented 

to the distribution and who did not comply with the 

app:icable standards of conduct described in [section 92]; 

and 

(b) from each shareholder for the amount the 

shareholder accepted if the shareholder knows the 

distribution ~as made in violation of [sections 1 through 

181] or the articles of incorporation. 

NEW SECTION. Section 94. Required off ice rs. ( 1) A 

corporation has the officers described in its bylaws or 

appointed by the board of directors in accordance with the 

bylaws. 

(2) A duly appointed officer may appoint one or more 

officers or assistant officers if authorized by the bylaws 

or the board of directors. 

(3) The bylaws or the board of directors shall delegate 

to one of the officers responsibility for prep.lring minutes 
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of the directors' and shareholders' meetings and 

authenticating records of the corporation. 

for 

(4) The sa~e individual may simultaneously hold more 

than one office in a corporation. 

NEW SECTION. Section 95. Duties of officers. Each 

officer has the authority and shall perform the duties set 

forth in the bylaws or, to the extent consistent with the 

bylaws, the duties prescribed by the board of directors or 

by direction of an officer authorized by the board of 

directors to prescribe the duties of other officers. 

NEW SECTION. Section 96. Standards of conduct for 

officers. (1) A~ officer with discretionary authority 

discharge his duties under that authority: 

(a) in good faith; 

shall 

(b) with the care an ordina:ily prudent person in a 

simila= position would exercise under similar circumstances; 

and 

(c} in a manner the officer reasonably believes to be 

in the best interests of the corporation. 

(2) I~ discharging his duties, an officer is entitled 

to rely on information, opinions, reports, or statements, 

including financial statements and other financial da~a, if 

prepared or presented by: 

(a) one or more officers or employees of the 

corporation w'."".om the office:- reasor.ably believes t,._1 be 
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reliable and competent in the matters presented; or 

(b) attorneys, public accountants, or other persons as 

to matters the officer reasonably believes are within the 

person's professional or expert competence. 

(3) An officer is not acting in good faith if the 

officer has knowledge concerning the matter in question that 

makes reliance otherwise permitted by subsection (2) 

unwarranted. 

(~) An officer !s no~ liable far any action taken as an 

officer or for any failure to take any action if the officer 

performed the duties of his office i~ compliance with this 

section. 

NEW SECTION. Section 97. Resignation and removal of 

officers. (ll An officer may resign at any time by 

delivering notice to the corporation. A resignation is 

effective when the notice is delivered unless the notice 

specifies a later effective date. If a resignation is made 

effective at a later date and the corporation accepts the 

future effective date, its board of directors may fill the 

pending vacancy before the effective date if the board of 

directors provides that the successor does not take office 

until the effective date. 

(2) The board of directors may remove any officer with 

or without cause, and if authorized by the bylaws or by the 

bo,1.rd ot directors, an office:- may reir,ove an officer or 
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assistant officer appointed by that offic~r under [section 

94] with or without cause. 

NEW SECTION. Section 98. Contract rights of officers. 

(1) The appain:me~t of an officer does not itself crea:e 

contract rights. 

{2) An officer's removal does not affect the off~cer's 

contract rights, if any, with the corporation. An 

resig~ation does not affect the corporation 1 s 

rights, if any, with the officer. 

NE, S~CTION. Section 99. Definitions. As 

officer 1 s 

contract 

used in 

[sections 99 through 107], the fullowing definitions apply: 

(1) "Corporation" includes any domestic or foreign 

predecessor entity of a corporation in a merge: or other 

transaction in which the predecessor's existence ceased upon 

consuITL~ation of the transaction. 

(2) {a} ''Director 11 means an individual who is or was a 

director of a corporation or an individual who, while a 

director of a corporation, is or was serv:ng at the 

corporation's request as a director, officer, par:ne:, 

trustee, employee, or agent of another foreign or domescic 

corporation, partnership, joint venture, trust, e~ployee 

benefit plan, or other enterprise. A director is considered 

to be serving an employee benefit plan at the corporation's 

req~est if the director's duties to the corporat:on :~elude 

du:ies or services by him to the plan or to part:c:pa~:s in 
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or beneficiaries of the plan. 

(b) Director includes, unless the context requires 

otherwise, the estate or personal representative of a 

director. 

(3) 11 Expenses" include attorney fees. 

(4) "Liability" means the obligation to pay a j~dgment, 

settlement, penalty, or fine, including an excise tax 

assessed with respect to an employee benefit plan, or to pay 

reasonable expenses incurred with respect to a proceeding. 

(5) (a) "Official capacity" means: 

(i) when used with respect to a director, the office of 

director in a cor?oration; or 

{ii) when used with respect to an individual other than 

a director, as contemplated in [section 105], the office in 

a corporation held by the officer or the ernp:oyment or 

agency relationship undertaken by the employee or agent on 

behalf of the corporation. 

(b) Official capacity does not include service for any 

other foreign or domestic corporation or any partnership, 

joint venture, trust, employee benefit plan, or other 

enterprise. 

{6) ''Party'' includes an individual who was, is, or is 

threatened to be made a named defendant or respondent in a 

proceeding. 

(7) ''Proceeding'' mear:s any threatened, pe:-:ding, or 
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completed action, suit, or proceeding, whether civil, 

criminal, administrative, or investigative and whethe~ 

formal or infor~al. 

NEW SECTION. Section 100. Authority to indemnify. ( 1 l 

Except as provided in subsection (4), an individual ~ade a 

party to a proceeding because he is or was a director may be 

indemnified against liability incurred in the proceeding if: 

(a) he conducted himself in good faith; 

(b) he reasonably believed: 

(i) in the case of conduct in his official capacity 

with the corporation, that his conduct was in the 

corporation's best interests; and 

(ii) in all other cases, that his conduct was at least 

not opposed to the corporation's best interests; and 

(c) in the case of any criminal proceeding, he had no 

reasonable cause to believe his conduct was unlawful. 

(2) A director's conduct with respect to an employee 

benefit plan for a purpose the director reasonably believed 

to be in the interests of the participants in and 

beneficiaries of the plan is conduct that satisfies the 

requirement of subsection (l)(b)(ii). 

(3) The termination of a proceeding by judgme~t, orde:, 

settlement, conviction, or upon a plea of ~olo contendere or 

its equivalent is not, of itself, a determination that the 

director did not meet the standard of conduct described in 
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this section. 

(4) A corporation may not indemnify a director under 

this section: 

(a) in connection with a proceeding by or in the right 

of the corporation in which the director was adjudged liable 

to the corporation; or 

(b) in connection with any other proceeding charging 

improper personal benefit to the director, whether or not 

in~olving act!:~ i~ t~e director's official capacity, in 

which the director was adjudged liable on the basis that 

personal benefit was improperly received by the director. 

(5) Inde~nification permitted under this section in 

connection with a proceeding by or in the right of the 

corporation is limited to reasonable expenses incurred in 

connection with the prvceeding. 

NEW SECTION. Section 101. Mandatory indemnification. 

Unless limited by its articles of incorporation, a 

corporation shall indemnify a director who was wholly 

successful, on the merits or otherwise, in the defense of 

any proceeding to which the director was a party because he 

is or was a directQr of the corporation, against reasonable 

expenses incurred by the director in connection with the 

prcceeding. 

NEW SECT:ON. Section 102. Advance for expenses. (1) A 

corporation may pay for or :eimburse the reasonable expenses 
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incurred by a director who is a party to a proceeding in 

advance of final disposition of the proceeding if: 

(a) the director furnishes the corporation a written 

affirmation of the director's good faith belieE that the 

director has met the standard of conduct described in 

[section 100]; 

(b) the director furnishes the corporation a written 

undertaking, executed pe:sonally or on the director's 

behalf, to repay the advance if it is ultimately determined 

that the director did not meet the standard oE conduct 

described in [section 100]; and 

(c) a dete:rnination is maJe that the facts the~ know~ 

to those making the determination would not 

indemnification under {sections 99 through 107). 

preclude 

(2) The ur.dertaking required by subsection (l)(bi must 

be an unlimited general obligation of the director b~t need 

not be secured and may be accepted without reference to 

fina~cial abil~ty to make repayment. 

(JJ Determi~ations and authorizations of payments under 

this section must be made in the manner specified in 

[section 10-1], 

NEW SECIION. Section 103. Court-ordered 

indemnification. Unless a corporation's a:-ticles of. 

incorporation provide otherwise, a di rector of the 

corporation who is a party to a proce~ding may apply far 
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indemnification to the court conducting the proceeding or to 

another court of competent jurisdiction. On receipt of an 

application, the court, after giving any notice the court 

considers necessary, may order indemnification 

determines that the director: 

if it 

(1) is entitled to mandatory indemnification under 

[section 101], in which case the court shall also order the 

corporation to pay the director 1 s reasonable expenses 

incurred in obtaining court-ordered indemnification; or 

I 2 l is fairly and reasonably entitled to 

indemnification in view of all the relevant circumstances, 

whether or not the director met the standard of conduct set 

forth in [section 100] or was adjudged liable as described 

in [section 100(4)]. If the director was adjudged liable as 

described in {section 100(4)], the director's 

indemnification is limited to reasonable expenses incurred. 

NEW SECTION. Section 104. Determination and 

authorization of indemnification. (1) A corporation may not 

indemnify a director under (section 100] unless authorized 

in the specific case after a determination has been made 

that indemnification of the director is permissible in the 

circumstances because the director has met the standard of 

conduct set forth in [section 1001. 

(2) The determination must be made: 

(a) by the board of directors by majority vote oE a 
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quorum consisting of directors not at the time parties to 

the proceeding; 

(b) if a quorum cannot be obtained under subsection 

(2) (a), by mdjori.ty vote of a committee designated by the 

board of di:ectors, in which designated directors who are 

parties may participate, consisting solely of two or more 

directors not at the time parties to the proceeding; 

(c) by special legal counsel: 

{i) se~ec~ed by the board of directors or its committee 

in the manner prescribed in subsection {2){a) or {2)(b); or 

(ii) if a quorum of the board of directors cannot be 

obtained under subsection (2)(a) and a committee cannot be 

designated under subsection (2)(b), selected by majority 

vote of the full board of directors in which selected 

directors who are parties may participatei or 

(d) by the shareholders, but shares owned by or voted 

under the control of directors who are at the time parties 

18 to the proceeding may not be voted on the determination. 

19 

20 

21 

22 

23 

24 

25 

(3) Authorization oE indemnification and evaluation as 

to reasonableness of expenses 

manner as the determination 

permissible, except that if 

must be made in the same 

that indemnification is 

the determination is made by 

special legal counsel, authorization of indemnification and 

evaluation as to reasonableness of exp~nses must be made by 

t~ose entitled ~~der subsection (2)(c} to sel~ct counse:. 
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NEW SECTION. Section 105. Indemnification of officers, 

employees, and agents. Unless a corporation's articles of 

incorporation provide otherwise: 

(1) an officer of the corporation who is not a director 

is entitled to mandatory inCe~nification under [section 101] 

and is entitled to apply for court-ordered indemnification 

under [section 103] to the same extent as a director; 

(2) the corporation may indemnify and advance expenses 

u~der [sections 99 through 107] to an officer, employee, or 

agent of the corporation who is not a director to the same 

extent as to a director; and 

(3) a corporation may also indemnify and advance 

expenses to an officer, employee, or agent who is not a 

director to the extent, consistent with public policy, that 

may be provided by its articles of incorporation, bylaws, 

general or specific action of its board of directors, or 

17 contract. 
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NEW SECTION. Section 106. Insurance. A corporation may 

purchase and maintain insurance on behalf of an individual 

who is or was a director, officer, employee, or agent of the 

corporation or who, while a director, officer, employee, or 

agent of the corporation, is or was serving at the request 

of the corporation as a director, officer, partner, trustee, 

employee, or age~t of another foreign or domestic 

corpoca.tion, partr:cr-:;.hip, joint venture, trust, employee 
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benefit plan, or other enterprise, against liability 

asserted against or incurred by him in that capacity or 

arising from his status as a director, officer, employee, or 

agent, whether or not the corporation would have power to 

indemnify him against the same liability under [section 100] 

or [section 101], 

NEW SECTION. Section 107. Application. (1) A provision 

treating a corporation's indemnification of or advance for 

expenses to directors that is contai~ed in its articles of 

incorporation, its bylaws, a resolution of its shareholders 

or board of directors, a cor~ract, or other instrument is 

valid only if and to the extent the prevision is ccns~stent 

with [sections 99 through 107]. If articles of incorporation 

limit indemnification or advance for expenses, 

indemnification and advance for expenses are valid only to 

the extent consistent with the articles of incorporation. 

(2) [Sections 99 through 107 l do not limit a 

corporation's power to pay or reimburse expenses incurred by 

a director in connection with the director 1 s appearance as a 

witness in a proceeding at a time when the director has not 

been made a named defendant or respondent to the proceeding. 

NEW SECTION. Section 108. Definitions. As used in 

(sections 108 through 111}, the following definitions apply: 

(1) "Conflicting interest" with respect to a 

corporation rnea~s the interest a director of the corporaticn 
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has respecting a transaction effected or proposed to be 

effected by the corporation or by a subsidiary of the 

corporation or any other entity in which the corporation has 

a controlling interest if: 

(a} regardless of whether the transaction is brought 

before the board of directors of the corporation for action, 

the director knows at the time of commitment that he or a 

related person is a party to the transaction or has a 

beneficial financial interest in or is so closely linked to 

the t:ansaction and the transaction is of such financial 

significance to the director or a related person that the 

interest would reaso~ably be expected to exert an influence 

on the director's judgment if the director were called upon 

to vote on the transaction; or 

{b) the transaction is brought, or is of a character 

and significance to the corporation that it would in the 

normal course be brought, before the board of directors of 

the corporation for action and the director knows at the 

time of commitment that any of the following persons is 

either a party to the transaction or has a beneficial 

financial interest in or is so closely linked to the 

transaction and the transaction is of such financial 

significance to the person that the interest would 

reasonably be expected to exert an influence on the 

director's judgment if the director were called upon to vote 
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on the transaction: 

{i) an entity, other than the corporation, of which the 

director is a director, general partner, agent, or employee; 

(ii) a person who controls one or more of the entities 

specified in subsection (l)(b)(i) or an entity that is 

controlled by, or is under common control with, one or more 

of the entities specified in subsection (l)(b)(i); or 

(iii) an individual who is a general partner, principal, 

or employer of the directer. 

(2) "Director's conflicting interest transaction'', with 

respect to a corporation, means a transaction effected or 

proposed to be effected by the corporation or by a 

subsidiary of the corporation or any other entity 

the corporation has a controlling interest 

in which 

in which 

transaction a director of the corpo~ation has a conflicting 

inte~est. 

( 3) "Related person 11 means: 

(a) the spouse or a parent or sibling of a spouse of 

the director; 

(b) a child, grandchild, sibling, parent or spouse of 

any child, grandchild, sibling, or parent of the director; 

{c) an individual having the same residence as the 

director; 

(d) a trust or estate of which an individ11al specified 

in this subsection [3) is a substantial jeneficiary; or 
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(e} a trust, estate, incompetent person, conservatee, 

or minor for whom the director is a fiduciary. 

( 4) ''Required disclosure'' means disclosure by a 

director, who has a conflicting interest, of: 

(a) the existence and nature of his conflicting 

interest; and 

(b) all facts known to the director respecting the 

subject matter of the transaction that an ordinarilv prudent 

pers0n wo~ld reasonably believe to be material to a judgment 

about whether or not to proceed with the transaction. 

(5) "Time of commitment" respecting a transaction means 

the time when the transaction is consummated or, if made 

pursua~t to cJntract, the time when the corporation or its 

subsidiary or the entity in which it has a controlling 

interest becomes contractually obligated so that its 

unilateral withdrawal from the transaction would entail 

significant loss, liability, or other damage. 

NEW SECTION. Section 109. Judicial action. ( 1) A 

transaction effected or proposed to be effected by a 

corporation or by a subsidiary of the corporation or any 

other entity in which the corporation has a controlling 

interest that is not a director's conflicting inte~est 

transJction may not be enjoined, set aside, or give rise to 

an award of ddma~~5 or other sanctions _n a proceeding by a 

shareholder or by ar in the right of the corporation because 
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a director of the corporation or any person with whom the 

director has a personal, economic, or other association has 

an interest in the transaction. 

(2) A director 1 s conflicting interest transaction may 

not be enjoined, set aside, or give rise to an award of 

damages or other sanctions in a proceeding by a shareholder 

or by or in the right of the corporation because the 

director or any person with whom the director has a 

personal, economic, or other association has an interest in 

the transaction if: 

(a) directors 1 action respecting the transaction was at 

any time taken in compliance with Lsec~ion 1:01; 

(b) shareholders' action respecting the transaction was 

at any time taken in compliance with [section 111]; or 

(c) the transaction, judged according to the 

circumstances at the time of commitment, is established to 

have been fair to the corporation. 

NEW SECTION. Section 110. Directors• 'action. ( 1) 

Directors' action respecting a transaction is effective for 

purposes of [section 109{2)(a)] i: the transaction received 

the affirmative vote of a majority, but no fewer than two, 

of those qualified directors on the board of directors or on 

an empowered committee of the board who voted on the 

transaction after either required disclosure to them, t8 the 

exte;it the information was not knoi..n by the:r., or comp~iance 
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with subsection (2). Action by a committee is effective only 

if all its members are qualified directors and its members 

are either all the qualified directors on the board or are 

appointed by the affirmative vote of a majority of the 

qualified directors on the board. 

(2) If a director has a conflicting interest respecting 

a transaction but neither the director nor a related person 

of the director specified in [section 108(3)) is a party to 

the transaction and if the director has a duty under law or 

professional canon or a duty of confidentiality to another 

person respecting information relating to the transaction 

such that the director may not make the disclosure described 

in [section 108(4){b)], disclosure is sufficient for 

purposes of subsection (1) if the director: 

(a) discloses to the directors voting on the 

transaction the existence and nature of the conflicting 

interest and informs them of the character and limitations 

imposed by that duty before their vote on the transaction; 

and 

(b) plays no part, directly or indirectly, in their 

deliberations or vote. 

(3) A majority, but no fewer than two, of all the 

qualified directors on the board of directors or on the 

committee constitutes a quorum for purposes of action that 

complies with this section. Directors' action that otherwise 

-104-



1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0007/01 

complies with this section is not affected by the presence 

or vote of a director who is not a qualified director. 

{4) For purposes of this section, ''qualified director'' 

means, with respect to a director's conflicting interest 

transaction, any director who does not have either a 

conflicting interest respecting the transaction or a 

familial, financial, professiona:, or employment 

relationship with a second director who does have a 

conflicting interest respecting cne trdnsaction, whicn 

relationship would, in the circumstances, reasonably be 

expected to exert an influence on the first director's 

judgment when voting on the transaction. 

NEW SECTION. Section 111. Shareholders• action. ( 1 l 

Shareholders' action respecting a transaction is effective 

for purposes of [section 109 (2)(b)] if a majority of the 

votes entitled to be cast by the holders of all qualified 

shares were cast in favor of the transaction after: 

(a) notice to shareholders describing the director's 

conflicting interest transaction; 

(b) provision of the information referred to in 

subsection (3); and 

(c) required disclosure to the shareholders ~ho voted 

on the transaction, to the extent the information was not 

known by them. 

(2) A majority of the votes entitled to be cast by the 
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holders of all qualified shares constitutes a quorum for 

purposes of action that complies with this section. Subject 

to the provisions of subsections (3) and (4), shareholders' 

action that otherwise complies with this section is not 

afEected by the presence of shareholders, or the voting, of 

shares that are not qualified shares. 

13) For purposes of compliance with subsection ( 1), a 

director who has a conflicting interest respecting the 

transaction shall, before the s~areholde=s' vote, inform the 

secretary or other office or agent of the corporation 

authorized to tabulate votes of the number of all shares and 

the identity of persons holding or controlling the vote of 

all shares that the director knows are beneficially owned by 

or the voting of which is controlled by the director or by a 

related person of the director, or both. 

( 4) If a shareholders' vote does not comply with 

subsection {l) solely because of a failure of a director to 

comply with subsection (3} and if the director establishes 

that his failure did not determine and was not intended by 

him to influence the outcome of the vote, the court may, 

with or without further proceedings respecting [section 

109(2)(c)J, take action respecting the transaction and the 

director and give effect, if any, to the shareholders' 

as i: considers ap9ropriate in the circumstances. 

vote 

(5) For p~rposcs of this section, ''qualified shares'' 
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means any shares entitled to be voted with respect to the 

director's conflicting interest transaction except shares 

that, to the knowledge, before the vote, of the secretary or 

other officer or agent of the corpora~ion authorized to 

tabulate votes, are beneficially owned by or the voting of 

which is controlled by a director who has a conflicting 

interest respecting the transaction or by a related person 

of the director, or both, 

NEW SECTION. Section 112. Authority to amend. ( l) A 

corporation may amend its articles of incorporation at any 

time to add or change a provision that is required or 

permitted in the articles o~ inc~r~crati~a er to de!ete a 

provision not required in the articles of incorpo:ation. 

Whether a provision is required or permitted in the a:ticles 

of incorporation is determined as of the effective date of 

the amendment. 

(2) A shareholder of the corporation does nee have a 

vested property right resulting from any provision in the 

articles of incorporation, including provisions relating to 

management, control, capital structure, dividend 

entitlement, or purpose or duration of the corporation. 

NEW SECTION. Section 113. Amendment by board of 

directors. Unless the articles of incorporation provide 

otherwise, a corporation's board of directors may adopt one 

or more amendment~ to the corporation's articles oE 
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incorporation without shareholder action: 

(l) to extend the duration of the corporation if it was 

incorporated at a time when limited duration was required by 

law; 

(2) to delete the names and addresses of the initial 

directors; 

I 3) to delete the names and address of the initial 

registered agent or registered office it a statement of 

change is on file with the secretary of state; 

( 4) to change each issued and unissued authorized share 

of an outstanding class into a greater number of whole 

shares if the corporation has only shares of that class 

outstanding; 

(5) to change the corporate name by substituting the 

word "corporation", 11 incorporated 11
, "company", "limited" or 

the abbreviation 11 corp. 11
, 

11 inc.", "co,", or "ltd." for a 

similar word or abbreviation in the name or by adding, 

deleting, or changing a geographical attribution for the 

name; or 

(6) to make any other change expressly permitted by 

(sections l through 181) to be made without shareholders' 

action. 

NEW SECTION. Section 114. Amendment by board of 

directors and shareholders. (1) A corporation's board of 

directors may propose one or more amend~e[1ts to the articles 
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of incorporation for submission to the shareholders. 

(2) For the amendment to be adopted: 

(a) the board of directors shall recommend the 

amendment to the shareholders unless the board of directors 

determines that because of conflict of interest or other 

special circumstances it should make no recommendation and 

communicates the basis for its determination to the 

shareholders with the amendment; and 

(b) the shareholders entitled to vote on the amendment 

shall approve the amendment as provided in subsection (5). 

(3) The board of directors may condition its submission 

oE the proposed amendment on any basis. 

(4} The corporation shall notify each shareholde:, 

whether or not entitled to vote, of the 

shareholders' meeting in accordance with [section 

proposed 

53]. The 

notice of meeting must also state that the purpose or one of 

the purposes of the meeting is to consider the proposed 

amendment and must contain or be accompanied by a copy or 

summary of the amendment. 

(5) Unless [sections 1 through 181], the articles of 

incorporation, or the board of directors acting pursuant to 

subsection (3) require a greater vo~e or a vote by voting 

groups, the amendment to be adopted must be approved by: 

(a) a majority of the votes entitled to be cast on the 

25 amendment by any voting group with respect to which the 
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amendment would create dissenters' rights; and 

(b) the votes required by [sections 61 and 62] by every 

other voting group entitled to vote on the amendment. 

NE:W SECTION. Section 115. voting on amendments by 

voting groups. (1) The holders of the outstanding shares of 

a class are entitled to vote as a separate voting group, if 

shareholder voting is otherwise required by [sections 1 

through 181], on a proposed amendment if the amendment 

9 would: 

10 (a) increase or decrease the aggregate number of 

11 authorized shares of the class; 

12 

13 
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24 

(b) cause an exchange or reclassification of all or 

part of the shares of the class into shares of another 

class; 

(c) cause an exchange or reclassification of or create 

the right of exchange of all or part of the shares of 

another class into shares of the class; 

(d) change the designation, rights, preferences, or 

limitations of all or part of the shares of the class; 

(e) change the shares of all or part of the class into 

a different number of shares of the same class; 

(f) create a new class of shares having rights or 

prefer~11ces with respect to distributions or to dissolution 

that are prior, superior, or substantially equal to the 

25 sh~~~s 0E the class; 
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(g} increase the rights, preferences, or number of 

authorized shares of any class that, after giving effect to 

the amendment, have rights or preferences with respect to 

dissolution or to distributions that are prior, superior, or 

substantially equal to the shares of the class; 

(h) limit or deny an existing preemptive right of all 

or par: of the share of the class; or 

(i) cancel or otherwise affect rights to distributions 

or dividends that have accumulated but have not yet been 

declared on all or part of the shares of the class. 

(2) If a proposed amendment would affect a series of a 

c:ass of shares in o~e or more of the ways described in 

subsection (1), the shares of that se:ies are entitled to be 

voted as a separate voting group on the proposed ame~drnent. 

(3) If a proposed amendment that entitles two or more 

series of shares to be voted as separate voting groups under 

this section would affect those two or more series in the 

same or a substantially similar way, the shareholders of all 

the series affected must vote together as a single voting 

group on the proposed amendment. 

(4) A class or series of shares is entitled to the 

voting rights granted by this section although the articles 

of incorporation provide that the shares are nonvoting 

sh~res. 

NEW SECTION. Section 116. Amendment before issuance of 
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shares. If a corporation has not yet issued shares, its 

incorporators or board of directors may adopt one or more 

amendments to the corporation's articles of incorporation. 

NEW SECTION. Section 117. Articles of amendment. A 

corporation amending its articles of incorporation shall 

deliver ta the secretary of state, for filing, articles of 

amendment setting forth: 

( 1) the name of the corporation; 

(2) the text of each amendment adopted; 

(3) if an amendment provides far 

reclassification, or cancellation of 

provisions for imp:ement ing the a::-.e:-i.Cm.ent i~ 

in the amendment itself; 

an exchange, 

issued shares, 

not contained 

(4) the date of each amendment's adoption; 

(5) lf an amendnent was adopted by the incorporators or 

board of directors without shareholders' action, a statement 

to that effect and that shareholders' action was not 

required; and 

(6) if an amendment was approved by the shareholders: 

(a) the designation, number of outstanding shares, 

number of votes entitled to be cast by each voting group 

entitled to vote separately on the amendment, and number of 

votes of each voting group indisputably represented at the 

meeting; and 

(b) either the total number of votes cast for and 
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against the amendment by each voting group entitled to vote 

separately on the amendment or the total number of 

undisputed votes cast for the amendment by each voting group 

that was sufficient for approval by that voting group. 

NEW SECTION. Section 118. Restated articles of 

incorporation. (lJ A corporation 1 s board of directors may 

restate its articles of incorporation at any time with or 

without shareholders' action. 

{2) The restatement may include one or more amendments 

to the articles of incorporation. If the restateme!lt 

includes an amendment requiring shareholders' approval, it 

must be adopted as provided in [section 114). 

(3) If the board of directors submits a restatement for 

shareholders' action, the corporation shall notify each 

shareholder, whether or not entitled to vote, of the 

proposed shareholders' meeting in accordance with (section 

53]. The notice must also state that the purpose or one of 

the purposes of the meeting is to consider the proposed 

restatement and must contain or be accompanied by a copy of 

the restatement that identifies any amendment or other 

change the restatement would make in the articles of 

incorporation. 

(4) A corporation restating its articles of 

incorporation shall deliver to the secretary oE state, for 

filing, articles of restatement setting forth the name of 
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the corporation and the text of the restated articles of 

incorporation together with a certificate setting forth: 

(a) whether the restatement contains an amendment to 

the articles requiring shareholder approval and, if it does 

not, that the board of directors adopted the restatement; or 

(b) if the restatement contains an amendment to the 

articles requiring shareholders• approval, the information 

required by [section 117]. 

{5) Adopted restated articles of incorporation 

supersede the original articles of incorporation and all 

amendments to them. 

(6) The secretary of state may certify restated 

articles of incorporation as the articles of incorporation 

currently in effect without including the certificate 

information required by subsection (4). 

NEW SECTION. Section 119. Amendment pursuant to 

reorganization. (1) A corporation's articles of 

incorporation may be amended without action by the board of 

directors or shareholders if necessary to carry out a plan 

of reorganization ordered or decreed by a court of competent 

jurisdiction under federal statute if the articles of 

incorporation, after amendment, contain only provisions 

required or permitted by [section 17]. 

(2) The individual or individuals designated by the 

court shdll deliver to the secretary of state, for filing, 
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(b) the text of each amendment approved by the court; 

(c} the date of the court 1 s order or decree approving 

the articles of amendrent; 

(d) the title of the reorganization proceeding in which 

the order or decree was entered; and 

(e) a statement that the court had jurisdiction of the 

proceeding under federal statute. 

( 3) Shareholders of a corporation undergoing 

reorganization do not have dissenters' rights except to the 

extent provided in the reorgan!za~~o~ p~a~. 

(4} This section does not apply after entry of a final 

decree in the reorganization proceeding even though the 

court retains jurisdiction of the proceeding for limited 

purposes unrelated to consummation of the reorganization 

plan. 

NEW SECTION. Section 120. Effect of amendment. An 

amendment to articles of incorporation does not affect a 

cause of action existing against or in favor of the 

corporation, a proceeding to which the corporation is party, 

or the existing rights of persons other than sharehoiders of 

the corporation. An amendment changing a co~poration 1 s name 

does not abate a proceeding brought by or against the 

corporation in its former name, 
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NEW SECTION. Section 121. Amendment by board of 

directors or shareholders. (1) A corporation's board of 

directors may amend or repeal the corporation's bylaws 

unless: 

(a) the articles of incorporation or [sections 1 

through 181] reserve this power exclusively to the 

sharenolders in whole or part; or 

(b} the shareholders in amending, adding, or repealing 

a particular bylaw provide expressly that the board of 

directors may not amend or repeal that bylaw. 

(2) A corporation's shareholders mdy amend or repeal 

the corpo~ation's bylaws even though the bylaws may also be 

amended or repealed by its board of directors. 

NEW SECTION. Section 122. Bylaw increasing quorum or 

voting requirement for shareholders. 

articles of 

(1) If expressly 

authorized by the incorporation, the 

shareholders may adopt or amend a bylaw that fixes a greater 

quorum or voting requirement for shareholders or voting 

groups of shareholders than is required by [sections l 

through 181]. The adoption or amendment of a bylaw that 

adds, changes, or deletes a greater quorum or voting 

requirement for shareholders must meet the same quorum 

requirement and be adopted by the same vote and voting 

groups required to take action under the quorum and voting 

requirement then in effect or proposed to be adopted, 
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whichever is greater. 

(2) A bylaw that fixes a greater quorum or voting 

requirement for shareholders under subsection {l) may not be 

adopted, amended, or repealed by the board of directors. 

N2W SECTION. Section 123. Bylaw increasing quorum or 

voting requirement for directors. (1) A bylaw that fixes a 

greater quorum or voting requirement for the board of 

directors may be amended or repealed: 

(a) if originally adopted by the shareholders, only by 

the shareholders; or 

(b) if originally adopted by the board of directors, 

either by the shareholders or by the board of directors. 

(2) A bylaw adopted or amended by the shareholders that 

fixes a greater quorum or voting requirement for the board 

of directors may provide that the bylaw may be amended or 

repealed only by a specified vote of either the shareholders 

or the board of directors. 

(3) Action by the board of directors under subsection 

(l)(b) to adopt or amend a bylaw that changes the quorum or 

voting requirement for the board of directors must meet the 

same quorum requirement and be adopted by the same vote 

required to take action under the quorum and voting 

requirement then in effect or proposed to be adopted, 

whichever is greater. 

NEW SECTION. Section 124. Merger. (1) One or rr,or~ 
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corporations may merge inco another corporation if the board 

of directors of each corporation adopts and its 

shareholders, if required by [section 1261, approve a plan 

of merger. 

{2) The plan of merger must set forth: 

{a) the name of each corporation planning to merge and 

the name of the surviving corporation into which each other 

corporation plans to merge; 

(b) the terms and conditions o: the merge=; and 

{cl the manner and basis of converting the shares of 

each corporation into shares, obligations, or other 

securities of the surviving corporation or any other 

corporation or into cash or other property in whole or part. 

{3) The plan of merger may set forth: 

(a} amendments to the articles of incorporation of the 

surviving corporation; and 

(b) other pcovisions relating to the merger. 

NEW SECTION. Section 125. Share exchange. (1) A 

corporation may acquire all of the outstanding shares of one 

or more classes or series of another corporation if the 

board of directors of each corporation adopts and its 

shareholders, if required by [section 1261, approve the 

exchange. 

(2) The pla~ of exchange must set forth: 

(a) the name uE the corporation Erom which shares will 
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be acquired and the name of the acquiring corporation; 

(b) the terms and conditions of the exchange; and 

(c) the manner and basis of exchanging the shares to be 

acquired for shares, obligations, or other securities of the 

acquiring corporation or any other corporation or for cash 

or other property in whole or part. 

(3) The plan of exchange may set forth any other 

provision relating to the exchange. 

(4) This section does not limit the power of a 

corporation to acquire all or part of the shares of one or 

more classes or series of another corporation through a 

voluntary exchange or otherwise. 

NEW SECTION. Section 126. Action on plan. (1) Except 

as provided in subsection (7), after adopting a plan of 

merger or share exchange, the board of directors of each 

corporation party to the merger and the board of directors 

of the corporation whose shares will be acquired in the 

share exchange shall subrni~ the plan of merger, except as 

provided in subsection (7), or share exchange for approval 

by its shareholders. 

(2} For a plan of merger or share exchange to be 

approved: 

(a) the board of directors shall recommend the plan of 

merger or share exchange to the shareholders, unless the 

board of directors determines that because of con(lict of 
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interest or other special circumstances it should make no 

recommendation and communicates the basis for its 

determination to the shareholders with the plan; and 

(b) the shareholders entitled to vote shall approve the 

plan, 

{3) The board of directors may condition its submission 

of the proposed merger or share exchange on any basis. 

(4} The corporation shall notify each shareholder, 

whether or not entitled to vote, of the 

shareholders' meeting in accordance with [section 

proposed 

53]. The 

notice must also state that the purpose or one of the 

purposes of the meeting is to consider the plan of merger or 

share exchange and must contain or be accompanied by a copy 

or summary of the plan. 

(5) Unless [sections l through 181], the articles of 

incorporation, or the board of directors, acting pursuant to 

subsection (3), require a greater vote or a vote by 

groups, the plan of merger or share exchange 

voting 

to be 

authorized must be approved by each voting group entitled to 

vote separately on the plan by an affirmative vote of 

two-thirds, or a majority vote if authorized by subsection 

(10), of the votes entitled to be cast on the plan by that 

voting group. 

(6) Separate voting by voting groups is required: 

(a) on a plan of merger if the plan contains a 

-120-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2', 

LC 0007/01 

provision that, if contained in a proposed amendment to 

articles of incorporation, would require action by one or 

more separate voting groups on the proposed amendment under 

[section 115); and 

(b) on a plan of share exchange by each class or series 

of shares included in the exchange, with each class or 

series constitutina a separate voting group. 

( 7) Act ion by the shareholders of the surviving 

corporation on a plan of merger is not required if: 

(a) the articles of incorporation of the surviving 

corporation will not differ, except for amendments 

enumerated in [section 113], from its articles before the 

mergeri 

{b) each shareholder of the surviving corporation whose 

shares were outstanding immediately before the effectiv~ 

date of the merger will hold the same number of shares, with 

identical designations, preferences, limitations, and 

relative rights, immediately after the merger; 

(c) the number of voting shares outstanding immediately 

after the merger plus the number of voting shares issuable 

as a result of the merger, either by the conversion o: 

securities issued pursuant to the merger or the exercise oE 

rights and warrants issued pursuant to the merger, will not 

exceed by more than 20% the total nu~ber oE vc:ing s~ares of 

the surviving corporaticn o~=s~a~ding i~~edia:e:y beE~re the 
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merger; and 

(d) the nur;tber of participating shares outstanding 

i;nrr.ediately after the merger plus the n'.1mber of 

participating shares issuable as a result of the merger, 

either by the conversion of securities issued pursuant to 

the merger or the exercise of rights and warrants issued 

oursuant to the merger, will not exceed by more than 20% the 

total nu8ber of participating shares outstanding irrunediately 

before the merger. 

(8) As used in subsection (7): 

(a) "Participating shares" means shares that entitle 

their shareholders to participate without limitation in 

distributions. 

(b) ''Voting shares'' means shares that entitle their 

s~areholde~s to vote unconditionally in 

directors. 

elections oE 

(9} After a merger or share exchange is authorized and 

a: any time before articles of merger or share exchange are 

L.led, the planned merger or share excha~ge may be 

abandL'neJ, subject to any contract~al rights, without 

furt~er shareholder action in accordance ~i~h the procedure 

set fcrl~ i~ the plan oE nerger or share exchange 8r, if no 

prcced~re is set forth, in the manne~ deter~ined by the 

beard~~ d'.t~ct:rs. 

I lD) _:\ .:u ~ - :- : r- ,_. ~" 
' C 

a:: votes encicled to be cast by each 
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voting group is sufficient to constitute approval by the 

corporation if a statement to that effect is included in the 

articles of incorporation but only if: 

(a) the statement is included in the articles of 

incorporation at the time t:ie initial articles of 

incorporation were filed; or 

(b) the statement is included in an amendment to the 

articles of incorporation approved by an affirmative vote of 

two-thirds of the votes entitled to be cast on the amendment 

pursuant to [section 114). 

NEW SECTION. Section 127. Merger of subsidiary. (1) A 

parent corporation owning at lease SC% of the CLltstar.ding 

shares or eacn class of a subsidiary corporation may merge 

the subsidiary into itself without approval of the 

shareholde:s of the parent corporation or subsidiary. 

(2) The board of directors of the parent corporation 

shall adopt a plan of merger that sets forth: 

(a} the names of the parent corporation and subsidiary; 

and 

(b) the ma~ner and basis of converting the shares of 

the subsidiary into shares, obligations, or other securities 

of the parent corporation or any other corporation or into 

cash or other property in whole or part. 

{3) The parenc corporation shall mail a copy of the 

su~~ary of the ?lan of merger to each shareh0lder of the 
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subsidiary who does not waive the mailing requirement in 

writing. 

(4) The parent corporation may not deliver articles of 

merger to the secretary of state for filing until at least 

30 days after the date it mailed a copy of the plan of 

merger to each shareholder of the subsidiary who did not 

waive the mailing requirement. 

(5) Articles of merger under this section may not 

contain amendments to the articles of incorporation of the 

parent corporation except for amendments enumerated in 

[ section 113]. 

NEW SECTION. Section 128. Articles of merger or share 

exchange. (1) After a plan ot merger or share excnange is 

approved by the shareholders or adopted by the board of 

directors if shareholder approval is not required, the 

surviving or acquiring corporation shall deliver to the 

secretary of state, for filing, articles of merger or share 

exchange setting forth: 

(a) 

(b) 

the plan of merger or share exchange; and 

if shareholder approval was not required, 

statement to that effect; or 

a 

{c) if approval of the shareholders of one or more 

corporations party to the merger or share exchange was 

required: 

{i} the designatio~, number of outstanding shares, and 
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numbe: of VQtes entitled to be cast by each voting group 

entitled to vote separately on the plan as to each 

corporation; and 

(ii) either the total number of votes cast for and 

against the plan by each voting group entitled to vote 

separately on the plan or the total number of undisputed 

votes cast for the plan separately by each voting group and 

a statement that the number cast for the plan by each voting 

group was sufficient for approval by that voting group. 

(2) Unless a delayed effective date is specified, a 

merger or share exchange takes effect when the articles of 

merger or share exchange are filed. 

NEW SECTION. Section 129. Effect of merger or share 

exchange~ (1) When a merger takes effect: 

(a) every other corporation party to the merger merges 

into the surviving corporation and the separate existence of 

every corporation except the surviving corporation ceases; 

lb) the title to all real estate and other property 

owned by each corporation party to the merger is vested in 

the surviving corporation without reversion or impairment; 

(c) the surviving corporation has all liabilities of 

each corporation party to the merger; 

(d) a proceeding pending against any corporation pa~ty 

to the merger may be continued as if the merger did not 

occur or the surviving corporation mcy be s:.ibst~ ~uted i;1 the 
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proceeding for the corporation whose existence ceased; 

(e) the articles of incorporation of the surviving 

corporation are amended to the extent provided in the plan 

of merge:; and 

(f) the shares of each corporation party to the merger 

:hat are to be converted into shares, obligations, or other 

securities of the surviving or any other corporation or into 

cash or other property are converted and the former 

s~areholders are entitled only to the rights provided in the 

articles of merger or to their rights under [section 133 

through 146]. 

(2) When a share exchange takes effect, the shares of 

each acquired corporation are exchar.ged as provided in the 

pla~ and the former shareholders are entitled only to the 

exchange rights provided in the articles of snare exchange 

or to their rights under [sections 133 through 146]. 

NEW SECTION. Section 130. Merger or share exchange 

with foreign corporation. ( l) One or more foreign 

corporations may merge or enter into a share exchange with 

o~e or ~ore domestic corporations if: 

(a) in a merg~r, the merger is pe~mit~ed by tje law of 

the state or country under wnose law each forecgn 

corporation is incorporaced and each foreign corporation 

c0mpli0s with t~at law in e~fecting the me~ser; or 

( b) in ~1 share excha.nge, tho:;! corpora-;.!..:H1 w~ose sha.~es 
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will be acquired is a domestic corporation, whether or not a 

share exchange is permitted by the law of the state or 

country unde~ whose law the acquiring corporation is 

incorporated; 

(c) the foreign corporation comp:ies with [section 128] 

and if it 1s the surviving corpora:ion of the merger or 

acquiring corporation of the share exchange; and 

{d) each domestic corporation complies with the 

applicable provisions of [sections 124 through 127] and, if 

it is the surviving corporation of the merger or acquiring 

corporation of the share exchange, wit~ the provisions of 

[section 128]. 

{2) When the ~erger or share exchange takes effec:, the 

surviving fo~eign corporation oE a merger a~d the acquiring 

foreign corporation of a share exchange is considered: 

(aJ to have appointee the secretary of state as its 

agent for service of process in a proceeding to enforce any 

obligation or the rights of dissenting shareholders of each 

domestic corporation party to the merger or share exchange; 

and 

(b) to have agreed thac it will promptly pay to the 

dissenting shareholders of each domestic corporation party 

to the merger or share exchange the a~ount, if any, to which 

they are entitled under (secl~ons 133 through 146]. 

(3) This section Goes no: limit t~e ~o~er of a fore~g:1 
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corporation to acquire all or part of the shares of one or 

more classes or series of a domestic corporation through a 

voluntary exchange or otherwise. 

NEW SECTION. Section 131. Sale of assets in regular 

course of business -- mortgage of assets. (1) A corporation 

may, on the terms and conditions and for 

determined by the board of directors: 

the consideration 

(a} sell, lease, exchange, or otherwise dispose of all 

or substantially all of its property in the usual and 

regular course of business; 

(b) mortgage, pledge, dedicate to the repayment of 

inCe~tedness, whet~er with or without recourse, or otherwise 

encumber any or all of its property whether or not in the 

usual and regular course of business; or 

(c) transfer any or all of its property to another 

corporation all the shares of which are owned by the 

corporation. 

(2} Unless the articles of incorporation require it, 

approva: by the shareholders of a transaction described in 

20 subsection (1) is not required. 

21 

22 

23 

n 

25 

NEW SECTION. Section 132. Sale of assets other than in 

regular course of business. (1) A corporation may sell, 

lease, exchange, or otherwise dispose of all or 

substantially all of its property, which may include good 

will, otherwise than jn the usual and regular course of 
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for 

board 

the 

of 

directors if the board of directors proposes and its 

shareholders approve the proposed transaction. 

{2) For a transaction under this section to be 

authorized: 

(a} the board of directors shall recommend the proposed 

transaction to the shareholders unless the board of 

directors determines that because of conflict of interest or 

other special circumstances it should make no recommendation 

and communicates the basis for its determination to the 

shareholders with 

transaction; and 

the submission of the proposed 

(b) the shareholders entitled to vote shall approve the 

transaction. 

(3) The board of directors may condition its submission 

of the proposed transaction on any basis. 

(4) The corporation shall notify 

whether or not entitled to vote, 

each 

of 

shareholder, 

the 

shareholders' meeting in accordance with [section 

proposed 

53]. The 

notice must also state that the purpose or one of the 

purposes of the meeting is to conside: the sale, lease, 

exchange, or other disposition of al! or substar,tially all 

the property of the corporation and must contain or be 

accompanied by a description of the t:a~sactior1. 
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{5) Unless the articles of incorporation, or the board 

of directors acting pursuant to subsection (3), require a 

greater vote or a vote by voting groups, the transaction to 

be authorized must be approved by an affir~ative vote of 

two-thirds, or a majority if authorized by subsection (8), 

of the votes entitled to be cast on the transaction. 

{6) After a sale, lease, exchange, or other disposition 

of property is auchorized, the transaction may be abandoned, 

subject to any contrac~ual rights, witho~t further 

shareholders 1 action. 

(7) A transaction that constitutes a distribution is 

governed by (section 48] and not by this section. 

(8} A majority of votes cast by the shareholders is 

sufficient to constitute approval by the corporation if a 

statenent to that effect is included in the articles of 

incorporation but only if: 

(a) the 

incorporation 

statement 

at the 

is included 

time the 

incorporation were filed; or 

in the 

initial 

articles 

articles 

of 

of 

(b) the statement is included in an amendment to the 

articles of incorporation approved by an afEirmative vote of 

two-~hirds of the votes entitled to be cast on the amendment 

pursuant to [section 114]. 

NSW SECT"ON. Section 133. Definitions. As used in 

[3cctio11s 133 th:uu~h 146), the following definitions apply: 
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(1) "Beneficial shareholder" means the person who is a 

beneficial owner of shares held in a voting trust or by a 

nominee as the record shareholder. 

( 2) "Corporation" includes the issuer of the shares 

held by a dissenter before the corporate action, or the 

surviving or acquiring corporation by merger or share 

exchange of that issuer. 

(3) "Dissenter 11 means a shareholder who is entitled to 

dissent f:om corporate action under (section 134] and who 

exercises that right when and in the manner required by 

(sections 136 through 144]. 

I 4) "Fair value", with respect to a dissenter's shares, 

means the value of the shares irr~ediate:y before the 

effectuation of the corporate action to which the dissenter 

objects, excluding any appreciation or depreciation in 

anticipation of the corporate action unless exclusion would 

be inequitable. 

(S} "Interest'' means interest from the effective date 

of the corporate action until the date of payment at the 

average rate currently paid by the corporation on 1ts 

principal bank loans or, 

a rate that is fair 

circumstances. 

if the corporation has no loans, a: 

and equitable under all the 

(6) ''Record shareholder'' means the pers~n in w~ose name 

shares are registered in the records of a c:::irpora:ion or the 
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beneficial shareholder to the extent of the rights granted 

by a nominee certificate on file with a corporation. 

( 7) 11 Shareholder 11 means the record shareholder or the 

beneficial shareholder. 

NEW SECTION. Section 134. Right to dissent. ( 1) A 

shareholder is entitled to dissent from and obtain payment 

of the fair value of his shares in the event of any of the 

following corporate actions: 

{a) consummation of a plan of merger to which the 

corporation is a party if: 

(i) shareholder approval is required for the merger by 

[sect~8~ 126] or the articles of incorporation and the 

shareholder is entitled to vote on the merger; or 

(ii) the corporation is a subsidiary that is merged with 

its parent corporation under [section 127]; 

(b) consummation of a plan of share exchange to which 

the corporation is a party as the corporation whose shares 

will be acquired if the shareholder is entitled to vote on 

the plan; 

(c) consummation of a sale or exchange of all or 

substantially all of the property of the corporation other 

than in the usual and regular course of business if the 

shareholder is entitled to vote on the sale or exchange, 

including a sale in dissolution but not including a sale 

pursuant to court order or a sale for cdsh pursuant to a 
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plan by which all or substantially all of the net proceeds 

uf the sale will be distributed to the shareholders within l 

year after the date of sale; 

(d) an amendment of the articles of incorporation that 

materially and adversely affects rights in respect of a 

dissenter's shares because it: 

{i) alters or abolishes a preferential right of the 

shares: 

(ii) creates, alters, or abolishes a ~ight in respect of 

redemption, including a provision with respect to a sinking 

fund for the redemption or repurchase of the shares; 

{iii} alters or abolishes a preemptive right of the 

holder of the shares to acquire shares or other securities; 

(iv) excludes or limits the right of the shares to be 

voted on any matter or to accumulate votes, other than a 

limitation by dilution through issuance of shares or other 

securities with similar voting rights; or 

{v) reduces the number of shares owned by the 

shareholder to a fraction of a share if the fractional share 

so created is to be acquired for cash under [section 36]; or 

( e) any 

shareholder 

corporate 

vote to 

action taken pursuant to a 

the extent the articles of 

incorporation, bylaws, or a resolution of the board of 

directors provides that voting or nonvoting shareholders are 

entitled to dissent and to obtain payment for their shares. 
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(2) A shareholder entitled to dissent and to obtain 

payment for his shares under [sections 133 through 146) may 

not challenge the corporate action creating the 

shareholder's entitlement unless the action is unlawful or 

fraudulent with respect to 

corporation. 

the shareholder or the 

NEW SECTION. Section 135. Dissent by nominees and 

beneficial owners. {ll A record shareholder may assert 

dissenters' rights as to fewer than all the shares 

registered in his name only if he dissents with respect to 

all shares beneficially owned by any one person and notifies 

the corporation in writing of the name and address of each 

person on whose behalf he asserts dissenters' rights. The 

rights of a partial dissenter under this subsection are 

determined as if the shares as to which he dissents and his 

other shares we~e registered in the names of different 

shareholders. 

(2) A beneficial shareholder may assert dissenters' 

rights as to shares held on his behalf only if: 

{a) he submits to the corporation the record 

shareholder's written consent to the disse~t not later than 

the time the beneficial shareholder asserts dissenters' 

rights; and 

(b) he cives so with respect :o all shares of which he 

is the b~;1eficial sha:etolde: or over ~~ich he has power to 
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NEW SECTION. Section 136. Notice 

rights. (1) If a proposed corporate 

dissenters' rights under [section 134] is 

of 

LC 0007/01 

dissenters• 

action creating 

submitted to a 

vote at a shareholders' mee~ing, the meeting notice must 

state that shareholders are or may be entitled to assert 

disse~ters' rights under [sections 133 through 146J and must 

be accompanied by a copy of [sections 133 through 146]. 

(2) If a corporate action creating dissenters' rights 

under [section 134] is taken without a vote of shareholders, 

the corporation shall give written notification to all 

shareholders entitled to assert dissen~ers' rights that the 

action was taken and snall send them the dissenters' notice 

described in [section 138]. 

NEW SECTION. Section 137. Notice of intent to demand 

payment. ( l) If proposed corporate action creating 

dissenters' rights under (section 134] is submi~ted to a 

vote at a shareholders' meeting, a shareholder who wishes to 

assert dissenters' rights: 

(a) shall deliver to the corporation before the vote is 

taken written notice of his intent to demand payment for his 

shares if the proposed action is effectuated; and 

(b) may not vote his shares in favor of the proposed 

action. 

(2) A s~areholde~ who does not satisfy the requirements 
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of subsection (l)(a) is not entitled to payment for his 

shares under [sections 133 through 146]. 

NEW SECTION. Section 138. Dissenters' notice. ( 1) If 

proposed corporate action creating dissenters' rights under 

[section 134] is authorized at a shareholders' meeting, the 

corporation shall deliver a written dissenters' notice to 

all shareholders who satisfied the requirements of (section 

137]. 

(2) The dissenters' notice must be sent no later than 

10 days after the corporate action was taken and must: 

(a) state where the payment demand must be sent and 

wnere and wnen certif:cates for certi=ied shares must be 

deposited; 

(b) inform shareholders of uncertificated shares to 

what extent transfer of the shares will be restricted after 

the payment is received; 

(c) supply a form for dema~ding payment that includes 

the date of the first announcement to news media or to 

shareholders of the terms of the proposed corporate action 

and that requires the person asserting dissenters' rights to 

certify whether or not he acquired beneficial ownership of 

the shares before that date; 

(d) set a date by which the corporation must receive 

the payment demand, which may not be fewer than 30 nor more 

than 60 days after the date the required notice under 

-136-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0007/01 

subsection (1) is delivered; and 

(e) be accompanied by a copy of [sections 133 through 

146]. 

NEW SECTION. Section 139. Duty to demand payment. (l) 

A shareholder sent a dissenters' notice described in 

(section 1381 shall demand payment, certify whether the 

shareholder acquired beneficial ownership of the shares 

before the date required to be set forth in the dissenters' 

notice pursuant to [section 138(2)(c)], and deposit his 

certificates in accordance with the te~ms of the notice. 

{2) The shareholder who demands payment and deposits 

his certificates under subsection {l) retains all other 

rights of a shareholder until these rights are canceled or 

modified by the taking oE the proposed corporate action. 

( 3) A shareholder who does not demand payment or 

deposit his certificates where required, each by the date 

set in the dissenters' notice, is not entitled to payment 

for his shares under [sections 133 through 146]. 

NEW SECTION. Section 140. Share restrictions. (l) The 

corporation may restrict the transfer of uncertificated 

shares from the date the demand for their payment is 

received until the proposed corporate action is take~ or the 

restrictions are released unde: [section 1 ➔ 2]. 

I 2 l The person for whom dissenters' rights are asserted 

as to uncertificated shares retains all other rights of a 
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shareholder until these rights are canceled or modified by 

the taking of the proposed corporate action. 

NEW SECTION. Section 141. Payment. {l) Except as 

provided in [section 143], as soon as the proposed corporate 

action is taken or upon receipt of a payment demand, the 

corporation shall pay each dissenter who complied with 

[section 139] the amount the corporation estimates to be the 

fair value of the dissenter's shares plus accrued interest. 

(2) The pay~ent must be acccrnpa~ied by: 

(a) the corporation's balance sheet as of the end of a 

fiscal year ending not more than 16 months before the date 

of payment, an income statement for that yea~, a statement 

of changes in shareholders' equity for that year, and the 

lates~ available interim financial statements, if any; 

(b) a statement of the corporation's estimate of the 

fair value of the shares; 

(c) an explanation of how the interest was calculated; 

(d) a statement of the dissenter's right to demand 

payment under [section 1441; and 

(e) a copy of [sections 133 through 146]. 

NE\, SECTION. Section 142. Failuce to take action. ( 1) 

If the corporat:on does not take the p=cposed action withi~ 

60 days after the date set Ear dema~ding pay~ent and 

depositing CC':t.~[icates, the corporation shall return the 

dt•p0si~~~ c?~~i~icdtes and release the transfer res~ric~ions 
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imposed on uncertificated shares~ 

(2) If after returning deposited certificates and 

releasing transfer restrictions, the corporation takes the 

proposed action, it shall send a new dissenters' notice 

under [section 138) and repeat the payment demand procedure. 

NEW SECTION. Section 143. After-acquired shares. (1) A 

corporation may elect to withhold payment required by 

[section 141] from a dissenter unless the dissenter was the 

beneficial owner of the shares before the date set forth in 

the disse~ters' notice as the date of the first announcement 

to news media or to shareholders of the terms of the 

proposed corporate action. 

(2) To the exte~t the corporation elects to withhold 

payme~t under subsection (1), after taking the proposed 

corporate action, the corporation shall estimate the fair 

value of the shares plus accrued interest and shall pay this 

amount to each dissenter who ag:ees to accept it in =ull 

satisfaction of his demand. The corporation shall send with 

its offer a statement of its estimate of the fair value of 

the shares, 

calculated, 

an 

and 

explanation 

a statement 

of 

of 

demand payment under [section 144]. 

how the interes': was 

the dissenter's right to 

NEW SECTION. Section 144. Procedure if shareholder 

dissatisfied ~ith payr.ient or offer. (1) A dissenter may 

notiEy the corporation in writi~g of the dissen:e:'s own 
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estimate of the fair value of the dissenter's shares and the 

amount of interest due and may demand payment of the 

dissenter's estimate, less any payment under [section 141], 

or reject the corporation 1 s offer under (section 143] and 

demand payment of the fair value of the dissenter's shares 

and the interest due if: 

(a) the dissenter believes that the amount paid under 

[section 141] or offered under [section 143] is less than 

the fair value of the dissenter's shares or that the 

interest due is incorrectly calculated; 

(bl the corporation fails to make payment under 

[section 141! within 60 days after the date set for 

demanding payment; or 

(c) the corporation, having failed to ta~e the proposed 

action, does not return the deposited certificates or 

release the transfer restrictions imposed on uncertificated 

shares within 60 days after the date set for demanding 

payment. 

(2) A dissenter waives the right to demand payment 

under this section unless he notifies the corporation of his 

demand in writing under subsection (1) within 30 days after 

the corporation made or offered payment for his shares. 

NEW SECTION. Section 145. Court action. ( 1) If a 

demand for payment under [section 144] remains unsettled, 

the corporation shall commence a proceeding within 60 days 
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court to determine the fair value of the shares and accrued 

iaterest. If the corporation does not commence the 

proceeding within the 60-day period, it shall pay each 

dissenter 

demanded. 

whose demand remains unsettled the a~ount 

(2) The corporation shall commence the proceeding in 

the district court of the county where a corporation"s 

principal office or, lf its principal office is not located 

in this state, where its registered office is located. If 

the corporation is a foreign corporation without " 
registered office in this state, it shall commence the 

proceeding in the county in this state where the registered 

office of the domestic corporation merged with or whose 

shares were acquired by the foreign corporation was located. 

(3) The corporation shall make all dissenters w~ose 

demands remain unsettled, whether or not residents of this 

state, parties to the proceeding as in an action against 

their shares, and all parties must be served with a copy of 

the petition. Nonresidents may be served by certified mail 

or by publication as provided by law. 

(4) The jurisdiction of the district court in whict the 

proceeding is commenced under subsection (2) is plena-::y and 

exclusive. The court may appoint one or more persor.s as 

appraisers to receive evidence and recoITL11.~r.d decision .::,n the 
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question of fair value. The appraisers have the powers 

described in the order appointing them or in any amendment 

to it. The dissenters are entitled to the same discovery 

rights as parties in other civil proceedings. 

(5) Each dissenter made a party to the proceeding is 

entitled to judgment: 

(a) for the amount, if any, by which the court finds 

the fair value of t~e dissenter 1 s shares plus interest 

exceeds the a:uoun-c paid by the corporation; or 

(b) for the fair value plus accrued interest of his 

after-acquired shares for which the corporation elected to 

withhold payment ur.der (section 143]. 

NEW SECTION. Section 146. Couct costs and attorney 

fees. (1) The court in an appraisal proceeding commenced 

under [section 145] shall determine all costs of the 

proceeding, including the reasonable compensation and 

expenses of appraisers appointed by the court. The court 

shall assess the costs against the corporation, except that 

the court may assess costs against all or some of the 

dissenters, in amounts the court finds equitable, to the 

extent the court finds dissenters acted arbitrarily, 

vexatiously, or not in good faith in demanding payment under 

[section 14~]. 

(2) The 2o~~t may 3:so assess the fees and expenses of 

counsel a~d ~x~e~·s for the respec~ive pa~ties, in amounts 
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the court finds equitable: 

{a) against the corporation and in favor of any or all 

dissenters if the court finds the corporation did not 

substantially comply with the requirements of (sections 136 

through 144]; or 

(b) against either the corporation or a dissenter, in 

favor of any other party, if the court finds that the party 

against whom the fees and expenses are assessed acted 

arbitrarily, vexatiously, or not in good faith with respect 

to the rights provided by [sections 133 through 146]. 

(3) If the court finds that the services of counsel for 

a~y dissenter were of substantial benefit to other 

dissente=~ similarly situated and that the fees for those 

services should not be assessed against the corporation, the 

court may award the counsel reasonable attorney fees to be 

paid out of the amounts awarded the dissenters who were 

benefited. 

NEW SECTION. Section 147. Dissolution by incorporators 

or initial directors. A majority of the incorporators or 

initial directors of a corporation that has not issued 

shares or has not commenced business may dissolve the 

corporation by delivering to the secretary of state, for 

filing, articles of dissolution that set forth: 

(1) the name of the corporation; 

(2) the date of its incorporation; 
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{3) either that none of the corporation's shares have 

been issued or that the corporation has not commenced 

business; 

(4) that no debt of the corporation remains unpaid; 

(5) if issues were shared, that the net assets of the 

corporation remaining after winding up of the corporation's 

business and affairs have been distributed to the 

shareholders; and 

(6) that a majority of the incorporators or initial 

directors authorized the dissolution. 

NEW SECTION. Section 148. Dissolution by board of 

directors and shareholders. (1) A corporation's board of 

directors may propose dissolution for submission to the 

shareholders. 

(2) For a proposal to dissolve to be adopted: 

(a) the board of directors shall recommend dissolution 

to the shareholders unless the board of directors determines 

that because of conflict of interest or other special 

circumstances it should make 

communicates the basis for its 

shareholders; and 

no recommendation 

determination to 

and 

the 

(b) the shareho:ders entitled to vote shall approve the 

proposal to dissolve as provided in subsection {5). 

(3) The board of directors may co11dition its submission 

of the proposal for dissolution on any basis. 
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(4) The corporation shall notify each shareholder, 

vhether or not entitled to vote, of the 

shareholders' meeting in accordance with (section 

proposed 

5 3 I . The 

notice must also state that the purpose or one of the 

purposes of the meeting is to consider dissolving the 

corporation. 

(5) Unless the articles of incorporation, or the board 

of directors acting pursuant to subsection {3), requires a 

greater vote or a vote by voting groups to be adopted, the 

proposal to dissolve must be approved by an affirmative vote 

of two-thirds, or a majority if authorized by s~bsection 

(6), of all the votes entitled to be cast on that proposal. 

(6) A majority of votes cast by the s~areholders is 

sufficient to constitute approval by the corporation if a 

statement to that effect is included in the articles of 

incorporation but only if: 

(a) the statement is included in the articles of 

incorporation at the time 

incorporation were filed; or 

the initial articles of 

(b) the statement is included in an amendment to the 

articles of incorporation approved by an affirmative vote of 

two-thirds of the votes entitled to be cast on the ame~dille~t 

pursuant to [section 114]. 

NE~ SECTION. Section 149. Articles of dissolution. (1) 

At any time after dissolution is a11thorized, the c~r9orati2~ 
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may dissolve by delivering to the secretary of state, for 

filing, articles of dissolution setting forth: 

(a) the na~e of the corporatioh; 

(b) the date dissolution was authorized; 

(c) if dissolution was approved by the shareholders: 

(i) the numbe~ of votes entitled to be cast on the 

proposal to dissolve; and 

{ii) either the total number of votes cast for and 

against dissolution or the total number of undisputed votes 

cast for dissolution and a statement that the number cast 

for dissolution was sufficient for approval; and 

(d) if voting by voting groups is required, the 

information required by subsection (l)(c) must be separately 

provided for each voting group entitled to vote separately 

on the plan to dissolve. 

(2) A corporation is dissolved upon the effective date 

of its articles of dissolution. 

NEW SECTION. Section 150. Revocation of dissolution. 

(1) A corporation may revoke its dissolution within 120 days 

of the effective date of the articles of dissolution. 

(2) Revaca:ion of dissolution must be authorized in the 

same manne~ as the dissolution was authorized unless that 

authorizatio11 per~itted revocation by action of the board of 

directors alone, in which event the board of directors may 

revoke th~ diss8:~:t~o~ without shareholders' action. 
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(3) After the revocation of dissolution is authorized, 

the corporation may revoke the dissolution by delivering to 

the secretary of state, for filing, articles of revocation 

of dissolution, together with a copy of its articles of 

dissolution, that set forth: 

(a) 

(b) 

revoked; 

the name of the corporation; 

the effective date of the dissolution that was 

(c) the date that the revocation of dissolution was 

authorized; 

(d) if the corporation's board of directors or 

incorporators revoked the dissolution, a statement to that 

effect; 

{e) if the corporation's board of directo~s revoked a 

dissolution authorized by the shareholders, a statement that 

revocation was permitted on action by the board of directors 

alone pursuant to that authorization; and 

(f) if shareholder action was required to revoke the 

dissolution, the information required by [section 149(l){c) 

or Ill (d l I. 

(4) Unless a delayed effective date is specified, 

revocation of dissolution is effective when the articles of 

revocation of dissolution are filed. 

(S} When the revocation of dissolution is eEfec:ive, it 

relates back to and takes effect as of the ef~ective date of 
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the dissolution, and the corporation resumes carrying on its 

business as if dissolution had never occurred. 

NEW SECTION. Section 151. Effect of dissolution. (1) A 

dissolved corporation continues its corporate existence but 

may not carry on any business except that appropria:::.

wind up and liquidate its b~siness and affairs, includins· 

(a) collecting its assets; 

(b) disposing of its properties that will not be 

distributed in kind to its shareholders; 

(C) discharging or making provision for discharging its 

liabilities; 

(d) distributing it:; rc:,nainir.g pr.::iperty among 

shareholders according to their interests; and 

its 

{e) doing every other act necessary to wind up and 

liquidate its business and affairs. 

(2) Dissolution of a corporation does not: 

(a) transfer title to the corporation's property; 

(b) prevent transfer of its shares or securities, 

although the authorization to dissolve may provide for 

closing the corporation's share transfer recordsi 

(c) subject its directors or officers to standards of 

conduct different from those prescribed in [sections 75 

through 111); 

(d) change quorum or voting requirements for its board 

of directors or shareholders; change provisions for 
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selection, resignation, or removal of its directors or 

officers, or both; or change provisions for amending its 

bylaws; 

(e) prevent commencement of a proceeding by or against 

the corporation in its corporate name; 

(f) abate or suspend a proceeding pending by or against 

the corporation on the effective date of dissolution; or 

(g) terminate the authority of the registered agent of 

the corporation~ 

NEW SECTION. Section 152. Known claims against 

dissolved corporation. (1) A dissolved corporation may 

dispose of the known claims against it by following the 

procedure described in this section. 

(2) The dissolved corporation shall notify its known 

claimants in writing of the dissolution at any time after 

the effective date of the dissolution. The written notice 

must: 

(a) describe information that must be included in a 

claim; 

(b) provide a mailing address where a claim may be 

sent; 

(c) state the deadline, which may not be less than 120 

days from the effective date of the written notice, by which 

the dissolved corporation must receive the claim; and 

(d) state that the claim will be ba~red if not received 
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by the deadline. 

(3) A claim against the dissolved corporation 

barred: 

is 

(a) if a claimant who was given written notice under 

subsection (1) does not deliver the claim to the dissolved 

corporation by lhe deadline; or 

(b) if a claimant whose claim was rejected by the 

dissolved corporation does not commence a proceeding to 

e~force the claim within 90 days from the effective date of 

the rejection notice. 

(4) For purposes of this section, ''claim'' does not 

include a contingent liability or a claim based on an event 

occu~ring after the effective date of the dissolution. 

NEW SECTION. Section 153. Unknown claims against 

dissolved corporation. (1) Subject to [section 175), the 

dissolution of a corporation, including by the expiration of 

its term, does not take away or impair any remedy available 

to or against the corporation or its officers, directors, or 

shareholders for any claim or right, whether or not the 

claim or right existed or accrued prior to dissolution. A 

proceeding by or aga:nst the corporation may be prosecuted 

or defended by the corporation in its corpora:e na~e. The 

share~olders, directors, and officers have power to ta~e 

corporate or other action as appropriate to protect the 

remedy, risht, or c:aim. 
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(2} A claim may be enforced under this section or 

[section 152]: 

(a) against the dissolved corporation, to the extent of 

the undistributed assets; or 

(b) if the assets have been distributed in liqu:dation, 

against a shareholder of the dissolved corporation to the 

extent of his pro rata share of the claim or the corporate 

assets distributed to the shareholCer in liquidation, 

whichever is less, but a shareholder's total liability for 

all claims under this section may not exceed the total 

arncu~t of assets distributed to him. 

( 3) Subsections ( 1) and l 2) ----, 
app ... .r !;-:) fo:-eig~ 

corpo~ations and their shareholders tra~sacting bus:ness in 

this state for any claims otherwise arising or accruing 

under Montana law. 

NEW SECTION. Section 154. Grounds foe judicial 

17 dissolution. The district court may dissolve a cor9oratian: 

18 

19 

20 

21 

22 

23 

2-l 

2, 

I l) in a proceeding by the attorney general :fit is 

established that: 

(a) the corporation obtained its articles of 

incorporation through fraud; or 

(b) the corporation has continued to exceed or abuse 

the authority conferred upon it by law; 

( 2) 1n a proceeding by a shareholder i: lt is 

e~:ablished that: 
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(a) the directors are deadlocked in the management of 

the corporate affairs, the shareholders are unable to break 

the deadlock, and irreparable injury to the corporation is 

threatened or being suffered or the business and affairs of 

the corporation can no longer be conducted to the advantage 

of the shareholders genera~ly because uf the deadlock; 

(b) the directors or those in c-:mtrol of the 

corporation have acted, are acting, or will act in a manner 

that is illegal, oppressive, or fraudulent; 

(c) the shareholders are deadlocked in voting power and 

have failed, Ear a period that includes at least two 

consecutive annual meeting dates, to elect successors to 

directors whose terms have expire<l; or 

(d) the corporate assets are being misapplied or 

wasted; 

( 3) in a proceeding by a creditor if it is established 

17 that: 

18 

19 

20 

21 

22 

23 

24 

25 

(a) the creditor•~ claim has been reduced to judgment, 

the execution on the judgment has been returned unsatisfied, 

and the corporation is insolvent; or 

(b) the corporation has admitted in writing that the 

creditor's claim is due and owing and the corporation is 

insolvent; or 

( 4) ~n a proceejing by the corporation to have its 

voluntary dissclution contint1ed under court supervision. 
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NEW SECTION. Section 155. Discretion of court to grant 

r~lief other than dissolution. (1) In any action filed by a 

shareholder or director to dissolve the corporation on the 

grounds enumerated in [section 154), the court may maf.e any 

order to grant the relief other than dissolution as, in 1cs 

discretion, it considers appropriate, including, without 

limitation, an order: 

(a) canceling or altering any provision conta:ned in 

the articles of incorporation, in any amendment of the 

articles of incorporation, or in the bylaws of the 

corporation; 

{b) canceling, altering, or enjoining any resolution or 

other act of the corporation; 

(c) directing or prohibiting any act of the corporation 

or of shareholde:s, directors, officers, or other perso~s 

party to the action; or 

(d) providing for the purchase at fair value of shares 

of any shareholder, either by the corporation or by other 

shareholders. 

(2) Relief under subsection (1) may be gra~ted as an 

alternative to a decree of dissolution or may be granced 

whenever, under the circumstances of the case, relieE but 

not dissolution would be appropriate. 

NEW SECTION. Section 156. Procedure for judicial 

dissolution. (1) Venue for a proceeding by the at~or~ey 
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party named in [section 154] to 

lies i::1 the county where a 

office or, if its principal office 

is not located in this state, where its registered office is 

or was last located. 

(2) It is not necessary to make shareholders parties to 

a proceeding to dissolve a corporation unless relief is 

sought against :hem ind:vidually. 

(3} A court 1n a pcvceeC:n9 broug~t to dissolve a 

corporation may issue injunctions, appoint a receiver or 

custodian pendente lite with a:l powers and duties the court 

directs, take othe: action required to preserve the 

corporate asset5 wherever ~ocated, a~d carry on the business 

of the corporation untii a full hea:ing can be held. 

NEW SECT ION. Section 157. Receivership or 

custodianship. (1) A cou:t in a judicial proceeding brought 

to dissolve a corporation may appoint one or more receivers 

to wind up and liquida~e, or one or more custodians to 

manage, the business and affairs of the corporation. The 

court shall hold a hearing, after notifying all parties to 

the proceeding ar.d any i:i.~e:ested pe:sons designated by the 

court, before appcinting a recei~er oc custodian. 

appointi:llJ a receive: or cus:odian has 

The court 

exclusive 

jurisdiction ave:· the ccrpc:d:ion and all its property 

w~~c~v~~ located. 
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(2) The court may appoint an individual or a domestic 

or foreign corporation, authorized to transact business in 

this state, as a receiver or custodian. The court may 

require the receiver or custodia~ to post bond, with or 

without sureties, in an amount the court directs. 

(3) The court shall describe the powers and duties of 

the receiver or custodian :nits appointing order, which may 

be amended from time to time. Among other powers: 

(a) the receiver may dispose of all or any part of the 

assets of the corporation wherever located, at a public or 

private sale, if author:zed by the court and may sue and 

defend in the receiver's own name as receiver of the 

corporation in all courts of this state; and 

(b) the custodian may exercise all of the powers of the 

corporation through or in place of its board of directors or 

officers to the extent necessary to manage the affairs of 

the corporation in the best interests of its shareholders 

and creditors. 

(4} The court during a receive:ship may redesignate the 

receiver a custodian and during a custodianship may 

redesignate the custodian a receiver if doing so is in the 

best interests of the corporation and its shareholders and 

creditors. 

(5) The court from time to time during the receivership 

or custodianship may order CC<ilper.sation paid and ~xpenst:" 

-155-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2-l 

LC 0007/01 

disbursements or reimbursements made to the receiver or 

custodian and his counsel from the assets of the corporation 

or proceeds from the sale of the assets. 

NEW SECTION. Section 158. Decree of dissolution. (1) 

If after a hearing the court determines that one or more 

grounds for judicial dissolution described in [section 154] 

exist, it may enter a decree dissolving the corporation and 

specifying the effective date of the dissolution, and the 

clerk of the court shall deliver a certified copy of the 

decree to the secretary of state, who shall file it. 

(2} After entering the decree of dissolution, the court 

shall direct the winding ~p and liquidation of the 

corporation 1 s business and affairs 1n accordance with 

[section 151] and the notification of claimants in 

accordance with [sections 152 and 153]. 

NEW SECTION. Section 159. Deposit with state 

treasurer. Assets of a dissolved corporation that should be 

transferred to a creditor, claimant, or shareholder of the 

corporation who cannot be found or who is not competent to 

receive them must be reduced to cash and deposited with the 

state treasurer or other appropriate state official for 

safekeeping. When the creditor, claimant, or shareholder 

furnishes satisfactory proof of entitlement to the amount 

depcsited, the state treasurer or other appropriate state 

25 official shall pay him or his representative that amount. 
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NEW SECTION. Section 160. Authority to transact 

business required. {l) A foreign corporation may 

transact business in this state until it obtains 

certificate of authority from the secretary of state. 

(2) The following activities, among others, do 

constitute transacting business within the meaning 

subsection (1): 

not 

a 

not 

of 

(a) maintaining, defending, or settling any proceeding; 

(b) holding meetings of the board of directors or 

shareholders or carrying on othe~ activities concer~ing 

internal corporate affairs; 

(c) maintaining bank accounts; 

(d) maintaining offices or agencies for the transfer, 

exchange, and registration of the corporation's own 

securities or maintaining trustees or depositaries with 

respect to those securities; 

(e) selling through independent contractors; 

(f) soliciting or obtaining orders, whether by mail or 

through employees or agents or otherwise, if the orders 

require acceptance outside this state before they become 

contracts; 

(g) creating or acquiring indeb:edness, mortgages, and 

security interests in real or personal property; 

{h) securing or collecting debts or enforcing mortgages 

and security interest5 in property securing the debts; 
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(i) owning real or personal property that is acquired 

incident to activities described in subsection (2)(h) if the 

property is disposed of within 5 years after the date of 

acquisition does not produce income, or is not used in the 

perfor~ance of a corporate function; 

(j) conducting an isolated transaction that is 

co~pleted within 30 days and that is not a transaction in 

the course of repeated transactions of a similar nature; or 

{k) transacting business in intersta':e commerce. 

(3) The list of activities in subsection {2) is not 

exhaustive. 

NEW SECTION. Section 161. Consequences of transacting 

business without authority. (1) A foreign corporation 

transacting business in this state without a certificate of 

authority may not mai~tain a proceeding in any court in this 

state until it obtains a certificate of authority. 

{2) The successor to a foreign corporation that 

transacted business in this state without a certificate of 

authority and the assignee of a cause of action arising out 

of that business may not maintair. a proceeding based on that 

cause of action in any court in this state until the foreign 

corporation or its successor obtai~s a certificate of 

authority. 

{ 3} .::i. ccurt may s:.:ay a proceesi:..'."'.g c:.:;;m ... uenced by a 

f8rei;~ co:~0rdt10n or its success8r er ass.~~ee until it 
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determines whetner the foreign corporation or its successor 

or assignee requires a certificate of authority. If it 

determines that a certificate is required, the court may 

further stay the proceeding until the foreign corporation or 

its successor obtains the certificate. 

(4) A foreign corporation is liab:e for a civil penalty 

of $5 for each day but not to exceed a total of $1,000 for 

each year that it transacts busine3s in this state without a 

certificate of authority. The at~orney general may collect 

all penalties due under this subsection. 

(5) Notwithstanding the provision5 of subsections (1) 

ar.d (2), the failure of a foreign corporation to obtain a 

certificate of authority does not impair the validity of its 

corporate acts or prevent it from defe~ding any proceeding 

in this state. 

NEW SECTION. Section 162. Application for certificate 

of authority. (1) A foreign corporation may apply for a 

certificate of authority to transact business in this state 

by delivering an application to the secretary of state for 

filing. The application must set forth: 

(a) the name of the foreign corporation or, if its name 

is unavailable for use in this sta~e, a corporate name that 

satisfies the requirements of [sec:ion 165]; 

(b) the name of the state a~ c~u;.~ry under whose law it 

is incorporated; 

-159-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2-l 

2, 

LC 0007/01 

(C) its date of incorporation and period of duration; 

(d) the street address of its principal office; 

(e) the address of its registered office in this state 

and the name of its registered agent at that office; 

[ f) the names and usual business addresses of its 

current directors and officers; and 

{g) the purpose or purposes of the corporation that it 

proposes to pursue in the transaction of business in this 

state. 

{2) The foreign corporation shall deliver with the 

completed application a certificate of existence or a 

si~i:a~ docume~t authenticated by the secretary of state or 

other official having custody of corporate records in the 

state or country under whose law the foreign corporation is 

incorporated. 

NEW SECTION. Section 163. Amended certificate of 

authority. (1) A foreign corporation authorized to transact 

business in this state shall obtain an amended. certificate 

of authority from the secretary of state if it changes: 

(a) its corporate.name; 

(b) the period of its duration; or 

(c) the state or country of its incorporation. 

(2) The requirements of [section 1621 for obtaining an 

original certificate of authority apply to obtaining an 

amended certific4te under this section. 
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NEW SECTION. Section 164. Effect of certificate of 

at.:thority. (1) A certificate of authority authorizes the 

foreign corporation to which it is issued the right to 

transact business in this state subject, however, to the 

right of the state to revoke the certificate as provided in 

[sections l through 181). 

(2) A foreign corporation with a valid certificate of 

authority has the same but no great~r rights and has the 

same but no greater privileges as a domestic corporation of 

similar character and except as otherwise provided by 

[sections 1 through 181] is subject to the same duties, 

restrictions, penalties, and liabilities now or later 

imposed on a domestic corporation of similar character. 

(3) [Sections 1 through 181} do not authorize this 

state to regulate the organization or internal affairs of a 

foreign corporation authorized to transact business in ~his 

state. 

NEW SECTION. Section 165. Corporate name of foreign 

corporation. (l} If the corporate name of a foreign 

corporation does not satisfy the requirements of [sectio~ 

251, to obtain or maintain a certificate of aut:'1.ority to 

transact business in this state the foreign corporation 

shall: 

(a) add the word "corporation", "incorpcrated", 

''ccrnp2~y••, or ''limited'' or the abbreviation ''co~p.", ''inc.'', 
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"co.", or "ltd. 11 to its corporate name for use in this 

state; or 

(b) use a fictitious name to transact business in this 

state if its real name is unavailable and deliver to the 

secretary of state, for filing, a copy of the resolution of 

its board of directors, certified by its secretary, adopting 

the fictitious name. 

(2) Except as authorized by subsections (3) and (4), 

the corporate name of a foreign corporation, including a 

fictitious name, must be distinguishable in the records of 

the secretary of state from: 

(a) the corpcrate narr.e of a corporation incorporated or 

authorized to transact business in th:s state; 

(b) a corporate name reserved or registered under 

[section 26 or 27}; 

(c) the fictitious name of another foreign corporation 

authorized to transact business in this state; 

(d) the corporate name of a not-for-profit corporation 

incorporated or authorized to transact business in this 

state; 

(el the corporate na~e of a domestic corporation that 

has dissolved, but on:y for a period of 120 days after the 

effective date of its dissoiut~on; a~d 

(f) any ass~~ed bus~~ess na~e, limited partnership 

rlilmc, trademark, ~r se~~ice mar~ regis~ered or reserved with 
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the secretary of state. 

(3) A foreign corporation may apply ta the secretary of 

state for authorization to use in this state the name of 

another corporation, incorporated or authorized ta transact 

business in this state, that is not distinguishable in the 

secretary of state's records from the name applied far. The 

secretary of state shall authorize use of the name applied 

for if: 

(al the other corporation consents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguis~able in the records of the secretary of state 

from the name of the applying corporacion; or 

(b) the applicant delivers to the secretary of state a 

certified copy of a final judgment of a court of competent 

jurisdiction establishing the applicant's right to 

name applied for in this state. 

use the 

(4) A foreign corporation may use in this state the 

name of another domestic or foreign corporation, including 

the fictitious name, that is used in this state if the othe: 

corporation is incorporated or authorized to 

business in this state and the foreign corporation: 

(a) has merged with the other corporatio~; 

transact 

(b) has been formed by reorganiza::on of the other 

corporation; or 
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(c) has acquired all or substantially all of the 

assets, including the corporate name, of the other 

corporation. 

(5) If a foreign corporation authorized to transact 

business in this state changes its corporate name to one 

that does not satisfy the requirements of [section 25], it 

may not transact business in this state under the changed 

name until it adopts a name satisfying the requirements of 

[section 25J and obtains an amended certificate of authority 

under (section 163]. 

NEW SECTION. Section 166. Registered office and 

registered agent of foreign corporation. Each foreign 

corporation auchorized to transact business in this state 

must continuously maintain in this state: 

(1) a registered office that may be the same as any of 

its places of business; and 

(2) a registered agent who may be: 

(a) an ~ndividual who resides in th:s state and whose 

business office is idenc~ca~ with the registered office; 

(b) a domestic corporation or not-for-profit domestic 

:::orporation ;,1hose business office is identical with the 

registered Jffice; or 

{c) a foreign corporatLon or foreign not-for-profit 

ccrporaticn autho=ized to transact business in this state 

whose business office is identical with the registered 
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office. 

NEW SECTION. Section 167. Change of registered office 

or registered agent of foreign corporation. (1) A foreign 

corporation authorized to transact business in this state 

may change its registered office or registered agent by 

delivering to the secretary of state, for filing, a 

statement of change that sets forth: 

(a) the foreign corporation's name; 

(b) the street address of its current registered 

office; 

(C) if the current registered office is to be changed, 

the street address of its new registered officei 

(d) the na~e of its current registered agent; 

{e) if the current registered agent is to be changed, 

the name of its new registered agent and the new agent 1 s 

written consent, either on the statement or attached to it, 

to the appointment; and 

(f) the fact that after the change or changes are made, 

the street addresses of its registered office and the 

business office of its registered agent will be identical. 

(2) If a registered agent changes the street address of 

the registered agent's business office, the registered a~ent 

may change the street address of the registe:ed office of 

any foreign corporation for which the registered agenc is 

the registered agent by notifyin~ the corynratio11 in wri:ir1g 
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of the change and signing, either manually or in facsimile, 

and delivering to the secretary of state, for filing, a 

statement of change that complies with the requirements of 

subsection (1) and that states that the corporation has been 

notified of the change. 

NEW SECTION. Section 168. Resignation of registel"ed 

agent of foreign corporation. (1) The registered agent of a 

foreign corporation may resign the agency appointment by 

signing and deliver~ng to the secretary of state for filing 

the original and two copies of a statement of resignation. 

The statement of resignation may include a statement that 

the registered office is also discon:inued. 

(2) After filing the statement, the secretary of state 

shall attach the filing receipt to one copy ar.d mail the 

copy and receipt to the registered office if the office has 

not been discontinued. The secretary of state shall mail the 

other copy to the foreign corporation at its principal 

office address sho~n in its most recent annual report. 

(3) The agency appointment is ter~inated, and the 

registered office discontinued if so provided, 31 days after 

the date on which the statement was filed. 

NEW SECTION. Section 169. Withdrawal oE foreign 

corporation. (1) A f:::.ireig.1 corporat:i::)n authorized to 

transact bus~~es~ in :his sta:e ~ay nc~ withdraw from this 

~~ st~t~ ~r1til it ob:ains a certificate of withdrawal from the 
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secretary of state. 

( 2) A foreign corpor·ation authorized to transact 

bus"iness in this state may apply for a certificate of 

withdrawal by delivering an application to the secretary of 

state for filing. The application must set forth: 

(a) the name of the foreign corporation and the name of 

the state or country under whose law it is incorporated; 

(b} that it is not transacting business in this state 

and that it surrenders its authority to transact business in 

this state; 

(C) that it revokes the authority of its registered 

agent to accept service on its behalf and appoints the 

secretary of state as its agent for service of process in 

any proceeding based on a cause of action arising during the 

time it was authorized to transact business in this state; 

(d) a mailing address to which the secretary of state 

may mail a copy of any process served on the secretary of 

state under subsection (3); 

(e) a cow~itment to notify the secretary of state in 

the future of any change in its mailing address; 

(f) that all taxes imposed on the corporation by Title 

15 have been paid, supported by a certiEicate by the 

department 

the effect 

of revenue to be attached to the application to 

that tie department is satisfied from the 

available ~vidence that all taxes ~mposed have bee~ ~~id. 
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The issuance of the certificate does not relieve the 

corporation from liability for any taxes, penalties, or 

interest due the state of Montana; and 

(g) additional information as may be necessary or 

appropriate to enable the secretary o: state to determine 

and assess any unpaid fees or taxes payable by the foreign 

corporation as prescribed by (sections 160 through 172]. 

(3) After the withdrawal of the corporation is 

effective, service of process on the secretary of state 

under this section is service on the foreign corporation. 

Upon receipt of process, the secretary of state shall mail a 

copy of the process to the foreign corporation at the 

mailing address set forth under subsection (2). 

NEW SECTION. Section 170. Grounds for revocation. The 

secretary of state may commence a proceeding under [section 

171] to revoke the certificate of authority of a foreign 

corporation authorized to transact business in this state 

iE: 

(1) the foreign corporation does not deliver its annual 

report to the secretary of state within 90 days after it is 

due; 

(2) the foreign corporation does not pay within 90 days 

after they are due any franchise taxes or penalties imposed 

by tsect1ons 1 through 181] or other law; 

\3) the foreign corporation ~s without q registered 
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agent or registered office in this state for 90 days or 

more; 

(4) the foreign corporation does not inform the 

secretary of state under [section 167 or 1681 that its 

registered agent or registered office has changed, that its 

registered agent has resigned, or that its registered office 

has been discontinued within 60 days of the change, 

resignation, or discontinuance; 

I 5) an i~corpo~ator, director, officer, or agent of the 

foreign corporation signed a document the person knew was 

false in any material respect with the intent that the 

document be delivered to the secretary of state for filing; 

or 

( 6) the secretary of state receives a duly 

authe~ticated certificate from the secretary of state or 

other official having custody of corporate records in the 

state or country under whose law the foreign corporation is 

incorporated stating that it has been dissolved or 

disappeared as the result of a merger. 

NEW SECTION. Section 171. Procedure for and effect of 

revocation. (1) If the secretary of state determines that 

one or more grounds exist under [section 170] for revocation 

of a certificate of authority, the secretary of state shall 

serve the foreign corporation with written notice of his 

determination pursuant to 35-1-1014. 
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(2) If the foreign corporation does not correct each 

ground for revocation or demonstrate to the reasonable 

satisfaction of the secretary of state that each ground 

determined by the secretary of state does not exist within 

60 days after service of the notice is perfected under 

35-1-1014, the secretary of state ~ay revoke the foreign 

corporation's certificate of authority by signing a 

certificate of revocation that states the ground or grounds 

for revocat:0n a~d the effective date of the revocation. The 

secretary of state shall file the original of the 

certificate and serve a 

pursuant to 35-1-1014. 

copy on the foreign corporation 

{3) The authority of a foreign corporation to transact 

business in this state ceases on the date shown on the 

certificate revoking its certificate of authority. 

(4) The secretary of state's revocation 

corporation's certificate of authority 

of a foreign 

appoints the 

secretary of state as the foreign corporation's agent for 

service of process in any proceeding based on a cause of 

action that arose during the time the foreign corporation 

was authorized to transact business in this state. Service 

of process on the secretary of state u~der 

1s service on the foreign corporation. 

pr0c~~s, the secretary of state shall ~ail 

this subsection 

Upon receipt of 

a copy of the 

proc~ss to the secretary of the foreign corporati~n at its 
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principal office shown in its most recent annual report 

in any subsequent 

corporation stating the 

communication received 

current mailing address 

from 

of 

or 

the 

its 

principal office, or, if no report or communication is on 

file, in its application for a certificate of authority. 

{5) Revocation of a foreign corporation's certificate 

of authority does not terminate the authority of the 

registered agent of the corporation. 

NEW SECTION. Section 172. Appeal from revocation. (1) 

A foreign corporation may appeal the secretary of state's 

revocation of its certificate of authority to the district 

court within 30 days after service of the certiEic~te of 

revocation is perfected pursuant to 35-1-1014. The foreign 

corporation appeals by petitioning the court to set aside 

the revocation and attaching to the petition copies of its 

certificate of authority and the secretary of state 1 s 

certificate of revocation. 

(2) The court may summarily ordet the secretary of 

state to reinstate the certificate of authority or may take 

any other action the court considers appropriate. 

(3) The court's final decision may be appealed as in 

other civil proceedings. 

NEW SECTION. Section 173. Corporate records. ( 1) A 

corporation shall keep as permanent recr.rds minutes of all 

mee:ings of ~ts shareholder~ und board of director5, a 
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record of all actions taken by the shareholders or board of 

directors without a meeting, and a record of all actions 

taken by a committee of the board of directors in place of 

the board of directors on behalf of the corporation. 

(2) A corporation shall maintain appropriate accounting 

records. 

(3) A corporation or its agent shall maintain a record 

of its shareholders, in a form that permits preparation of a 

list of the names and addresses of all shareholders, in 

alphabetical order by class of shares showing the number and 

class of shares held by each. 

{4) A corporation shall maintain its records in written 

form or in anocher form capable of conversion into written 

form within a reasonable time. 

(5) A corporation shall keep a copy of the following 

records at its principal office or a location from which the 

records may be recovered within 2 business days: 

(a) its articles or restated articles of incorporation 

and all amendments to them currently in effect; 

(b) its bylaws or restated bylaws and all amendments to 

them currently in effect: 

(c) resolutions adopted by its board of directors 

creating one or more classes or series of shares and fixing 

their relative rights, preferences, and limitations if 

shares issued pursuant to those resolutions are outstanding; 
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(d) the minutes of all shareholders' meetings and 

records of all action taken by shareholders without a 

meeting for the past 3 years; 

(e) the financial statements available to shareholders 

for the past 3 years under [section 177]; 

(f) a list of the names and business addresses of its 

current directors and officers; and 

(g} its most recent annual report delivered to the 

secretary of state under [section 179}. 

NEW SECTION. Section 174. Inspection of records by 

shareholders. (l) Subject to [section 175(3)], a sha,eholder 

of a corporation is entitled to inspect and copy, during 

regular business hours at the corporation's principal 

office, any of the records of the corporation described in 

[section 173(5)1 if the shareholder gives the corporation 

written notice of the demand at least 5 business days before 

the date on which the shareholder wishes to inspect and 

copy. 

{2) A shareholder of a corporation is entitled to 

inspect and copy, during regular business hours at a 

reasonable location specified by the corporation, any of the 

following records of the corporation if the shareholder 

meets the requirements of subsection (3) and gives the 

corporation written notice of the demand at ~east 5 business 

days before the date on which the shareholder wishes t0 
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inspect and copy: 

(a) excerpts from minutes of any meeting of the board 

of directors, records of any action of a committee of the 

board of directors while acting in place of the board of 

directors on behalf of the corporation, minutes of any 

meeting of the shareholders, and records of action taken by 

the shareholders or board of directors without a meeting, to 

the extent not subject to inspection under [section 174(1)]; 

(b) accounti~g records of the corporation; and 

(c) the record of shareholders. 

(3) A shareholder may inspect and copy the records 

identified in subsection {2) only if: 

(a) the demand is made in good faith and for a proper 

purpose; 

{b) the shareholder 

particularity the purpose 

desires to inspect; 

(c) the records are 

purpose; and 

(d) the shareholder 

describes with reasonable 

and the records the shareholder 

directly connected with his 

has been a shareholder of record 

for at least 6 months preceding the demand or the 

shareholder is a holder of record of at least 5% of all the 

outstanding shares of the corporation. 

(4) Th~ right of inspection granted by this section ~ay 

n0t be aboli5hed or limited by a corpora:ion's articles of 
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incorporation or bylaws. 

(5} This section does not affect: 

(a) the right of a shareholder to inspect records under 

[section 56] or, if the shareholder is in litigation with 

the corporation, to the same extent as any 

or 

other litigant; 

(b) the power of a court, independently of [sections 1 

through 181], to compel the production of corporate records 

for examination. 

( 6) For purposes of 

includes a beneficial owner 

this 

whose 

section, ''shareholder 1
' 

shares are held in a 

voting trust or by a nominee on his behalf. 

NEW SECTION. Section 175. Scope of inspection right. 

(1) A shareholder 1 s agent or attorney has t!".e same 

inspection and copying rights as the shareholder the agent 

or attorney represents. 

(2) The right to copy records under [section 174] 

includes, if reasonable, the right to receive copies made by 

photographic, xerographic, or other means. 

(3) The corporation may impose a reasonable charge, 

covering the costs of labor and material, for copies of 

documents provided to the shareholders. The charge may not 

exceed the estimated cost of production or reproduction of 

the records. 

(4) The corporation may comply with a shareholder's 
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demand to inspect the record of shareholders under [section 

174(2)(c)] by providing the shareholder with a list of its 

shareholders that was compiled no earlier than the date of 

the shareholder's demand. 

NEW SECTION. Section 176. Court-ordered inspection. 

( l) If a corporation does not allow a shareholder who 

complies with [section 174(1)] to inspect and copy any 

records required by that subsection to be available for 

inspection, the district court of the county where the 

corporation's principal office or, if there is no principal 

office in this state, where its registered office is located 

may summacily order inspecllvn and copying of the records 

demanded at the corporation's expense upon application of 

the shareholder. 

(2) If a.corporation does not within a reasonable time 

allow a shareholder to inspect and copy any other record, 

the shareholder who complies with [section 174(2) and (3)] 

may apply to the district court in the county where the 

corporation's principal office or, if there is no principal 

office in this state, where its registered office is located 

for an order to permit inspection and copying of the records 

demanded. The court shall dispose of an application under 

this subsection on an expedited basis. 

(3) IE the court orders inspection and copying of the 

records demanded, it shall also orde::- the corporation to pay 
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the shareholder's costs, including reasonable attorney fees, 

incurred to obtain the order unless the corporation proves 

that it refused inspection in good faith because it had a 

reasonable basis for doubt about the right of the 

shareholder to inspect the records demanded. 

(4) If the court orders inspection and copying of the 

records demanded, it may impose reasonable restrictions on 

the use or distribution of the records by the demanding 

sharl;!holder. 

NEW SECTION. Section 177. Financial statement for 

shareholders. Upon the written request of any shareholder of 

a corporation, the corporation shall mail to the shareholder 

its most recent financial statements showing in reasonable 

detail its assets and liabilities and the results of its 

operations. 

NEW SECTION. Section 178. Other reports to 

shareholders. (1) If a corporation indemnifies or advances 

expenses to a director under [section 95, 96, 97, or 981 in 

connection with a proceeding by or in the right of the 

corporation, the corporation shall report the 

indemnification or advance in writing to the shareholders 

with or before the notice of the next shareholders' meeting. 

(2) If a corporation issues or authorizes the iss~ance 

of shares for promissory notes or for promises to render 

se~vices in the future, the corporation shall repcr: in 
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writing to the shareholders the number of shares authorized 

or issued and the consideration received by the corporation 

with or before the notice of the next shareholders' meeting. 

NEW SECTION, Section 179. Annual report for secretary 

of state. (1) Each domestic corporation and each foreign 

corporation authorized to transact business in this state 

shall deliver to the secretary of state, for filing, an 

annual report that sets forth: 

(a) t~~ na:"".e of the corporation and the state or 

country under whose law it is incorporated; 

(b) the mailing address and, if different, street 

address of its registered office and the name of its 

registered agent at that office in this state; 

(c) the address of its pri~cipal office; 

(d) the names and business addresses of its directors 

and principal officers; 

(e) a brief description of the nature of its business; 

{f) the total number of authorized shares, itemized by 

class and series, if any, within each class; and 

(g} the total number of issued and outstanding shares, 

itemized by class and series, if any, within each class. 

(2) Each foreign corporation shall also include a 

statement, expressed in dollars, of the value of all the 

property ow~ed by the corporation, wherever located, and the 

vallL~ of the pc0percy of the corporation located within 
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Montana and a statement, expressed in dollars, of the gross 

amount of business transacted by the corporation for the 

year ending December 31 preceding the date provided in this 

section for the filing of the report and the gross amount of 

business transacted by the corporation at or from places of 

business in Montana. If on December 31 preceding the time 

provided in this section for the filing of the report the 

corporation had not been authorized to transact business in 

Montana fo: 1 year, the statement with respect to busi~ess 

transacted must be furnished for the period between the date 

of its authorization to transact business in Montana and 

December 31. If all the property of the corporation is 

located in Montana and all of its business is transacted at 

or from places of business in Montana, the infvrmation 

required by this subsection need not be reported. 

{3) Information in the annual report must be current as 

of the date the annual report is executed on behalf of the 

corporation. 

(4) The first annual report must be delivered to the 

secretary of state between January land April 15 of the 

year following the calendar year in which a domestic 

corporation was incorporated or a foreign corporation was 

authorized to transact business. Subsequent annual reports 

must be delivered to the secretary of state between January 

land April 15. 
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(5) If an annual report does not contain the 

information required by this section, the secretary of state 

shall promptly notify the reporting domestic or foreign 

corporation in writing and return the report to it for 

correction. If the report is corrected to contain the 

information required by this section and delivered to the 

secretary of state within 30 days after the effective date 

of notice, it is considered to be timely filed. 

NEW SECTION. Section 180. Number of shareholders. (1) 

For purposes of Title 35, chapter 9, the following, 

identified as a shareholder in a corporation's current 

record of shareholders, constitutes one shareholder: 

(a} three or fewer co-owners; 

(b) a corporation, partnership, trust, estate, or other 

entity; or 

(c) the trustees, guardians, custodians, or other 

fiduciaries of a single trust, estate, or account. 

(2) For purposes of Title 35, chapter 9, shareholdings 

registered in substantially similar names constitute one 

shareholder if it is reasonable to believe that the names 

represent the same person. 

NEW SECTION. Section 181. Contest of registration of 

name. (1) A person doing business in this state may contest 

the subsequent regist~ation of a name under this section 

with the office of the secretary of state by filing an 
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acknowledged notice of contest with the secretary of state 

and sending a copy of the notice of contest to the person 

who subsequently registered the contested name. The notice 

to the secretary of state must be accompanied by a $100 

deposit, which the secret·ary of state shall award to the 

prevailing party in the contest. 

(2) Upon receipt of a notice of contest, the secretary 

of state shall ask each party to the contest to submit 

within 30 days an affidavit settiP.g forth the facts, 

opinions, and arguments for or against the retention of the 

contested name in the records of the secretary of state. The 

secretary of state shall review the affidavits and shall 

make a decision or order a hearing to be held within 30 

days. If a hearing is o[dered, the parties shall meet with 

the secretary of state before the hearing and attempt to 

sett:e the contest. If a settlement is not reached, the 

secretary of state shall hold a hearing. At the hearing the 

secretary of state may consider evidence presented by the 

parties relating to the factual or legal issues raised by 

the contest. A record of the hearing is not required. The 

hearing is not a contested case hearing. Where consistent 

with this section, the informal procedures of the Montana 

Adrr.inistrative Procedure Act apply. 

(3) The secretary of state may order that the contested 

na~e be changed on the records of the secretary of state it 
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it is likely that the use of the names will cause confusion, 

mistake, or deception among the public when applied to the 

goods or services provided by the businesses. In determining 

whether confusion, ~istake, or deception is likely, the 

secretary of state shall consider: 

(a) the strength or unique nature of the names; 

(b) the similarity of sound, appearance, or meaning of 

the names; 

(c) the i:1':e:>.t of the parties; 

(d) the type of businesses engaged in or to be engaged 

in by the parties; 

{e) the geographic market areas served by each party 

and the manner of distribution and marketing used in those 

areas; 

(f) the nature and quality of goods or services 

provided by the parties; 

(g) the level of sophistication of potential purchasers 

of goods or services offered by the parties; 

(h) whether the party contesting the subsequent 

registration of a name failed to make a timely objection or 

acquiesced to the use of the name so that it would be 

inequitable to prohibit its registration; and 

(i) whether the na~es in question are in fair use, have 

been abandoned, or are parodies of other names. 

(~) The secretary of state shall make a decision for 
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one of the parties within 10 days of the hearing and may 

order that the contested name be changed in the records of 

the secretary of state and the relevant documents be amended 

by the secretary of state in a manner that results in a new 

name that is not the same as or deceptively similar to 

another name registered with the office of the secretary of 

state. 

(5) A party may appeal the 4ecision of the secretary of 

state to the district court withir. 20 days. The district 

court shall consider the factual and legal issues without 

reference to the decision of the secretary of state. 

Section 182. Section 35-l-604, MCA, is arr.e"ded to read: 

"35-1-604. Stock assessments -- delinquency sale. ~he 

seoek-0£-a~y-eorporaeie~-fo~-prof±t-orga~tzed-tt~der-~he-iaw~ 

of-th¼~-~tate-~haii-~ot-be-as~e~~abie-£or-a"y-pttrpo~e-ex~ept 

a~-expre~~iy-pre•¼ded-by-~tatttte-a"d-exee~t-that-water Water 

companies, water ·users associations, irrigation companies, 

canal companies, ditch companies, and reservoir companies 

whose articles of incorporation provide for the assessment 

of shares may levy assess~ents at the times and in the 

amounts as may be prescribed by it~ their articles of 

incorporation or if not so prescribed, then as follows: 

(1) No one assessment must exceed 10% of the amount of 

the capital stock named in the articles of incorporation, 

except that if the whole capital stock of a corporation has 
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not been paid up and the corporation is unable to meet its 

liabilities or to satisfy the claims of its creditors, the 

assessment may be for the full amount unpaid upon the 

capital stock or, if a less amount is sufficient, then it 

may be for such a percentage as will raise that amount. 

(2) No assessment mtt~t ~ be levied while any portion 

of a previous one remains unpaid, unless: 

(a) the power of the corporation has been exercised in 

accordance with the provisions of this section for the 

purpose of collecting such previous assessment; 

{b) the collection of the previous assessment has been 

enjoined; or 

(c} the assessment falls within the provisions of 

35-1-109. 

(3) Every order levying an assessment must specify the 

amount thereof, when, to whom, and where payable. It must 

fix a day subsequent to the full term of publication of the 

assessment notice on which the unpaid assessment shall be 

delinquent, not less than 30 or more than 60 days from the 

time of making the order levying the assessment, and a day 

for the sale of delinquent stock, not less than 15 or more 

than 60 days from the day the stock is declared delinquent. 

(4) Upon the making of the order, the secretary shall 

cause to be published a notice thereof in the following 

form: 
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(Name of corporation in full. Location of the principal 

place of business.) Notice is hereby given that at a meeting 

of the directors held on the {date)~ an assessment of 

(amount) per share was levied upon the capital stock of the 

corporation, payable (when, to whom, and where). Any stock 

upon which the assessment shall remain unpaid on the (day 

fixed) will be delinquent and advertised for sale at public 

auction and, unless payment is made before, will be sold on 

the (day appointed) to pay the delinquent assessment, 

together with costs of advertising and expenses of sale. 

(Signature of secretary, with location of office.) 

(5) The notice must be personally served upon each 

stockholder or, in lieu of personal service, must be sent 

within 10 days after the assessment through the mail 

addressed to each stockholder at his place of residence, if 

known, and, if not known, at the place where the principal 

office of the corporation is situated and be published once 

a week for 4 successive weeks in some newspaper of gene~al 

circulation and devoted to the publication of general news 

at the place designated in the articles of incorporation as 

the principal place of business and also in some newspaper 

published in the county in which the works of the 

corporation are situated, if a paper be is published 

therein. If the works of the corporation are not within a 

state or territory of the Cnited States, publication in a 
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paper of the place where they are situated is not necessary. 

If there be is no newspaper published at the place 

designated as the principal place of business of the 

corporation, the~ the publication must be made in some other 

newspaper of the county if there be is one and, if there be 

is none, then in a newspaper published in an adjoining 

county. 

{6) If any portion of the assessment mentioned in the 

notice remains unpai.d on the days specified therein for 

declar-ing the stock delinquent, the secretary, unless 

otherwise ordered by the board of directors, shall cause to 

be published in the same papers in which the notice 

hereinbeEo~e provided for ~fte½½-~a~e-been in subsection (5} 

was published, a notice substantially in the following form: 

(Name in full. Location of principal place of business.) 

Notice. There is delinquent upon the following subscribed 

stock, on account of assessment levied on the {date), (and 

assessments levied previous thereto, if any), the several 

amounts set opposite the names of respective shareholders as 

follows: (Names, number of certificate, number of shares, 

amounts.) And in accordance with law (and an order of the 

board of directors, made on the (date), if such order shall 

h~ve been made), so many shares of each parcel of stock as 

may be necessary will be sold at the (par:icular place) on 

the (d~te) at (the hour) of such day to pay delinquent 
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assessments thereon, together with costs of advertising and 

expenses of sale. 

(Name of secretary, with location of office.) 

(7) The notice must specify every certificate of stock, 

the n~mber of shares it represents, and the amount due 

thereon, except where certificates may not have been issued 

to,parties entitled thereto, in which case the number of 

shares and amount due thereon, together with the fact that 

the certificates for such shares have not been issued, must 

be &tated. 

(8) The notice when published in a daily paper must be 

published for 10 days, excludi~g s~ndays a~d hcli~ays, 

previous to the day of sale. When published in a weekly 

paper, it must be published in each for 2 weeks previous to 

the day of sale. The first publication of all de:inquent 

sales must be at least 15 days prior to the day of sale. 

(9) By the publication of the notice, the corporation 

acquires jurisdiction to sell and convey a perfect title to 

all of the stock described in the notice of sale upon which 

any portion of the assessment or costs of advertising 

remains unpaid at the hour appointed for the sale but must 

sell no more of such stock than is necessary to pay the 

assessment due and costs of sale, 

(10) On the day, at the place, and a~ the time appointed 

in the notice of sale, the secretary must unless othe~wise 
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ordered by the board of directors sell or cause to be sold 

at public auction to the highest bidder for cash so many 

shares of each parcel of the described stock as may be 

necessary to pay the assessment and charges thereon, 

according to the terms of sale. If payment is made before 

the time fixed for sale, the party paying is only required 

to pay the actual cost of advertising, in addition to the 

assessment. 

(ll) The person offering at such sale to pay the 

assessment and costs for the smallest number of shares or 

fraction of a share is the highest bidder, and the stock 

purchased must be transferred to him on the stock books of 

the corporation on payment of the assessment and costs. 

(12) If at the sale of stock no bidder offers the amount 

of the assessments and costs and charges due, the same may 

be bid in and purchased by the corporation through the 

president, secretary, or any director thereof at the amount 

of the assessments, costs, and charges due, and the amount 

of the assessments, costs, and charges must be credited as 

paid in full on the books of the corporation, and entry of 

the transfer of the stock to the corporation must be made on 

the books thereof. While the stock remains the property of 

the corporation it is not assessable nor must any dividends 

be declared thereon, but all assessments and dividends must 

be apportioned upon the stock held by the stockholders of 
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the corporation. 

(13) The dates fixed in any notice of assessment or 

notice of delinquent sale published according to the 

provisions hereof may be extended from time to time for not 

more than 30 days by order of the directors entered on the 

records of the corporation, but no order extending the time 

for the performance of any act specified in any notice is 

effectual unless notice of such extension or postponement is 

appended to and published with the notice to which the order 

relates. 

(14) No assessment is invalidated by a failure to ~ake 

publication of the notices provided for or by the 

nonperformance of any act required in order to enforce the 

payment of the same, but in case of any substantial error or 

omission in the course of proceedings for collection, all 

previous proceedings, except the levying of the assessment, 

are void and publication must begin anew. 

(15} No action must be sustained to recover stock sold 

for delinquent assessments upon the ground of irregularity 

or defect of the notice of sale or defect or irregularity in 

the sale unless the party seeking to maintain such action 

first pays or tenders to the corporation or the party 

holding the stock sold the sum for which the same was sold, 

toc;ether with all subsequent assessments which may have been 

paid thereon and interest en suc.:h sums from the time they 
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were paid, and no such action must be sustained unless the 

same is commenced by the filing of a complaint and the 

issuing of a summons thereon within 6 months after such sale 

was made. 

(16) The publication of notice required by this section 

must be proved by the affidavit of the printer, foreman, or 

principal clerk of the newspaper in which the same was 

published, and the affidavit of the secretary or auctioneer 

is prima facie evidence of the facts therein stated. 

Certificates signed by the secretary and under the seal of 

the corporation are prima facie evidence of the contents 

thereof. 

(17) On the day specified for declaring the stock 

delinquent or at any time subsequent thereto and before the 

sale of the delinquent stock, the board of directors may 

elect to waive further proceedings under this chapter for 

the collection of delinquent assessments or any part or 

portion thereof and may elect to proceed by action to 

recover the amount of the assessment and the costs and 

expenses already incurred or any part or portion thereof." 

Section 183. Section 35-6-104, MCA, is amended to read: 

"35-6-104. Involuntary dissolution -- procedure. {1) On 

or before Ap~tz~t,-A~gu5t-i,-and September 1 of each yea=, 

the secretary of state shall compile a list of defaulting 

c0rp0ratiuns, together with the amount of any filing fe~, 
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penalty, or costs remaining unpaid. 

(2) The secretary of state shall give notice to the 

defaulting corporations by eattsin9-~~~h-¼i3t-to-be-po~eed-in 

~he-~ta~e-capitoi-for-a-period-o£-at-lea~t-98-days-and: 

(a) by mailing a letter addressed to the corporation in 

care of its registered agent or any director or officer; or 

(b) er publication of a general notice to all Montana 

corporations once a month for 3 consecutive months in a 

newspaper of general circulation in Lewis and Clark County. 

(3) The notice referred to in subsection (2} shall 

specify the fact of the proposed dissolution and state that 

unless the grounds for dissolution described in 35-6-102 

have been rectified within 90 days following the po~e±n9-ane 

mailing or publication of notice: 

(a) the secretary of state will dissolve ~~eh 

defaulting corporations; 

(b) Stle~ defaulting corporations will forfeit the 

amount of any tax, penalty, or costs to the state of 

Montana; and 

(C) StlCh defaulting corporations will forfeit their 

rights to carry on business within the state. 

(4) After 90 days following pesting--and mailing or 

publication of each notice, the secretary oE state may, by 

crder, dissolve all corporations which have not satisfied 

t~e req~irements of applicable law and compile a full and 

-191-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0007/01 

complete list containing the names of all corporations that 

have been so dissolved. The secretary of state shall 

immediately give notice to the dissolved corporation as 

specified in subsection 12) ef-C~i9-9ee~¼on. 

(5) In the case of involuntary dissolution, all the 

property and assets of the dissolved corporation 9hali must 

be held in trust by the directors of s~eh the corporation 

and 35-r-9~r [sections 154 through 159] or 35-2-711, 

whichever is appropriate, is applicable to liquidate stteb 

the property and assets if necessary. 11 

Section 184. Sect ion 35-9-305, MCA, is amended to read: 

"35-9-305. Bolding more than one office -- execution of 

documents in more than one capacity. t%t-An--ind¼vidtta%--may 

hoid--more--than-one-or-all-the-offices-of-a-statntory-c%ose 

eorporetion-if-t~e-eorporationi~-artie~es--of--incorporation 

eontain-a-steCement-to-that-effect, 

+zt An individual who holds more than one office in a 

statutory close corporation may executeL er acknowledge.!..-..2£ 

verify in more than one capacity any document required to be 

executedL or acknowledged, or verified by the holders of two 

or more offices." 

Section 185. Section 15-31-103, MCA, is amended to 

read: 

"15-31-103. Research and development firms exemvt from 

taxation -- application. (1) A research and development firm 
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organized to engage in business in the state of Montana for 

the first time is not subject to any of the taxes imoosed by 

this chapter on net income earned from research and 

development activities during its first 5 taxable years of 

activity in Montana. For purposes of 15-31-401 and this 

section, "taxable year" means a research and development 

firm's taxable year for federal income tax purposes. 

(2) (a) To be considered a researcn ano aeveiopment 

firm, the chief executive otticer of the firm or his agent 

shall file with the department of revenue an application for 

treatment as a research and development firm. 

(b) The application must be made on a tor~ to be 

provided by the department. The form must include, at a 

minimum: 

(i) the name and address of each officer of the 

research and development firm; 

{ii) the name of the research and development firm as 

required for the purpose of incorporation in 35-%-i8~ 

[section 17]; 

(iii) the address of its initial registered office 

required for the purpose of incorporation as required in 

35-i-202 [section 17]; 

(iv) the date the articles of incorpordtion were filed 

with the secretary of state as required in 35-±-~9] lsectlon 

.lc.§1; and 
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(v) other information the department requires to 

effectively administer the provisions of this section. 

{c) The application must be filed with the department 

before the end of the first calendar quarter during which 

the research and development firm engages in business in 

Montana. 

(3) On receipt of the information required in 

subsection (2)(b), provided that it was filed in the time 

allowed under subsection (2){c), the department shall 

designate the applicant as a research and development firm 

for the purposes of this section. 

(4) Failure by an applicant co provide information 

required by the department under subsection (2)(b) or, 

except as provided in subsection (5), failure to file within 

the time allowed under subsection (2)(c) automatically 

disqualifies the applicant from being designated and treated 

as a research and development firm for the purposes of this 

section. 

(5) The director of the department may grant an 

extension of time for an applicant to file an application 

for treatment as a research and development firm, provided 

the extension is given in writing a~d the extension does not 

extend beyond 30 days from the date the application was 

required to be filed under subsection (2){c). 

( 6) For the purpose of calculating or otherwise 
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determining the period for which a deduction, exclusion, 

exemption, or credit may be taken under the provisions of 

this chapter, the department shall disregard a research and 

development firm's first 5 taxab'..e years of activity in 

Montana and administer the deduction, exclusion, exemption, 

or credit as if the corporation did not exist during those 

taxable years. This treatment of a research and development 

firm extends to net operating loss carrybacK and net 

operating loss carryforward provisions allowed under this 

chapter." 

Section 186. Section 20-5-303, MCA, is amended to read: 

"20-5-303. Individual tuition for elementary pupil. (1) 

No provision of this title shall be construed to deny a 

parent the right to send his child, at his own expense, to 

any elementary school of a d~str1ct ocher than his resident 

district when the parent has agreed to pay the tuition 

acceptable to the trustees of the district where the school 

is located. The trustees of t~e district where the school is 

located may allow the attendance of a child under the 

provisions of this section at their discretion. When the 

attendance is approved, the trustees shall charge tuition at 

the same rate prescribed by 20-5-305, reduced by any amount 

which is waived by the trustees. However, under this 

section, tuition as determ:ned in ~0-5-305 shall be reduced 

by the amo~nt the parent of the child paid in district and 
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county property taxes during the immediately 

school fiscal year for the benefit and support 

district in which the child will attend school. 

preceding 

of the 

(2) (a) For the purposes of this section, 11 parent" 

includes an individual shareholder of a domestic corporation 

as defined in 35-,-,ar [section 1) whose shares are 95% held 

by related family members to the sixth degree of 

consanguinity or by marriage to the sixth degree of 

affinity. 

(b) The tax amount to be credited to reduce any tuition 

charge to a parent under this subsection is determined in 

the following manner: 

(i) determine the percentage of the total shares of the 

corporation held by the shareholder parent or parents; 

{ii) determine the portion ot property taxes paid in the 

preceding school fiscal year by the corporation for the 

benefit and support of the district in which the child will 

attend school. 

(c) The percentage of total shares as determined in 

s~bsection (2)(b)(i) is the percentage of taxes paid as 

determined in subsection (2)(b)(ii) that is to be credited 

to reduce the tuition charge,'' 

Section 187. Section 20-5-313, MCA, is amended to read: 

"20-5-313. Individual tuition for high school pupil. 

{l) Any child el~gible to attend high school may attend 
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school in the high school district in which he resides 

without payment of tuition. 

{2) No provision of this title shall be construed to 

deny a parent the right to send his child, at his own 

exrense, to any high school outside of his district of 

residence 

acceptable 

when 

to 

the 

the 

parent 

trustees 

agrees to 

of the 

pay the tuition 

high school district 

operating such high school. When the attendance is approved, 

the parent shall pay tuition at the rate fixed oy the 

trustees. However, under this section, tuition as determined 

in 20-5-312 shall be reduced by the amount the parent of the 

child paid in district and county property taxes during the 

immediately preceding school fiscal year for the benefit and 

support of the district in which the child will attend 

school. 

(3) {a) For the purposes of this section, "parent" 

includes an individual shareholder of a domestic corporation 

as defined in 35-l-192 (sectio~_lj whose shares are 95% held 

by related 

consanguinity 

affinity. 

family 

or 

members to 

by marriage 

the 

to the 

sixth 

sixth 

degree 

degree 

of 

of 

[bJ The tax amount to be credited to reduce any tuition 

charge to a parent under this subsection is determined in 

the following manner: 

{i) determine the percentage of the total shares of the 
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corporation held by the shareholder parent or parents; 

(ii) determine the portion of property taxes paid in the 

preceding school fiscal year by the corporation for the 

benefit and support of the district in which the child will 

atterid school. 

(c) The percentage of total shares as determined in 

subsection (J)(b)(i) is the percentage of taxes paid as 

determined in subsection (3){b)(ii) that is to be credited 

to reduce the tuition charge.'' 

Section 188. Section 33-3-103, MCA, is amended to read: 

"33-3-103. Applicability of general corporation 

statutes. (1) The applicable laws of this state as to 

domestic corporations formed for praf:t shall apply as to 

domestic stock insurers and domestic mutual insurers except 

where in conflict with the express provisions of this code 

and the reasonable implications of such provisions. 

(2) Except as provided in part 6 of this chapter, 

35-¼-99¼-th~ott9h-35-l-9l~ (sections 147 through 151] apply 

to the voluntary dissolution of a domestic insurer." 

Section 189. Section 33-3-601, MCA, is amended to read: 

"33-3-601. Voluntary dissolution of domestic insurers 

plan of dissolulion. At least 60 days before an insurer 

submits a proposed voluntary dissolution to share~olders or 

policyholders under 35-l-99i-or-35-¼-983 [section 148} or 

valu11tarily dissolves under 35-l-98i [section 147], the 
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insurer must file the plan for dissolution with the 

commissioner. The commissioner may require the submission of 

additional information to establish the financial condition 

of the insurer or other facts relevant to the proposed 

dissolution. If the shareholders or policyholders adopt tQe 

resolution to dissolve, the commission.er shall, within 30 

days after the adoption of the resolution, begin to examine 

the insurer. The commissioner shall approve the dissolution 

unles~, after a hearing, the commissioner finds the insurer 

is insolvent or may become insolvent in the process of 

dissolution. If the commissioner ap9roves the voluntary 

dissoL.1tion, tn.e insur~r ma:ir disso:•.-e :.ind.er =s-~-993-~hro':iql-! 

35-i-9ii [sections 147 through 151], except that 35-i-9B6t3t 

[section 154(4)] does not apply. The papers requcred by 

35-i-90i--thro~gh--35-i-9ii [sections 147 through 151] to be 

filed with the secretary of state must instead be filed with 

the commissioner. The duties required by 35-i-912 [section 

.!_l to be performed by the secretary of state must instead be 

performed by the commissioner. If the commissiJner does ~ot 

approve the voluntary dissolution, the commissioner shall 

petition the court for liquidation or rehabilitation under 

chapter 2, part 13, of this title.'' 

Section 190. Sec:ion 33-3-602, MCA, is amended to read: 

"33-3-602. Conversion to involuntary liquidation. An 

insurer may at any time during liquidation urdcr 33-i-981~ 

-199-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0007/01 

35-i-98i,-or-35-i-983 [sections 147 and 148] apply to the 

commissioner to have the liquidation continued under his 

supervision; thereupon, the commissioner shall apply to the 

court for liquidation under 33-2-1341. 1
' 

Section 191. Section 33-3-603, HC.~, is amended to read: 

"33-3-603. Revocation of voluntary dissolution. If an 

insurer revokes the voluntary dissolution proceedings under 

35-i-981-or-35-i-988 [section 150], the insurer shall file a 

copy of the revocation of voluntary dissolution proceedings 

with the commissioner." 

Section 192. Section 33-31-201, MCA, is amended to 

read: 

"33-31-201. Establishment of health maintenance 

organizations. (1) Notwithstanding any law of this state to 

the contrary, a person may apply to the commissioner for and 

obtain a certificate of authority to establish and operate a 

health maintenance organization in compliance with this 

chapter. A person may not es:ablish or operate a health 

maintenance organization in this state except as authorized 

by a subsisting certificate of authority issued to it by the 

commissioner. A foreign person may qualify for a certificate 

of authority if it first obtains from the secretary of state 

a certificate of authority to transact business in this 

state as a foreign corporation und~r 35-T-±aar (section 

16 2 J. 
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(2) Each health maintenance organization operating in 

this state as of October 1, 1987, shall St.;bmit an 

application for a certificate of authority under subsection 

(3) within 30 days after the effective date of rules adopted 

by the comnissioner and the department of health as provided 

in 33-31-103. Each such applicant may continue to operate in 

this state until the commissioner acts upon the application. 

IE an application is denied under 33-31-202, the applicant 

must be treated as a health maintenance organization ~~ose 

certificate of authority has been revoked. 

(3) Each application of a health maintenance 

organization, whether separately licensed or not, for a 

certificate of authority must: 

(a) be verified by an officer or autho:ized 

representative of the applicant; 

(b} be in a form prescribed by the commissioner: 

(c) contain: 

(i) the applicant's name; 

(ii) the location of the applicant's home office or 

principal office in the United States (if a foreign person); 

(iii) the date of organization or incorporation; 

(iv) the form of organization (including whethe: the 

providers affiliated with the health mainte~ance 

organization will be salaried employees or grcup o, 

i~dividual contractors); 

-201-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0007/01 

{v) the state or country of domicile; and 

(vi) any additional information the commissioner 

reasonably require: and 

(d) set forth the following information or 

accompanied by the following documents, as applicable: 

may 

oe 

(i) a copy of the applicant's organizational documents, 

such as its corporate charters or articles of incorporation, 

articles of association, partnership agreement, trust 

agreemenc, or other Qppiicabie documents, and all amendments 

thereto, certified by the public officer with whom the 

originals were filed in the state or country of domicile; 

(ii) a copy of the bylaws, rules, and regulations, or 

similar document, if any, regulating the conduct of the 

applicant's internal affairs, certified by its secretary or 

other officer having custody thereof; 

(iii) a list of the names, addresses, and official 

positions of the persons responsible for the conduct of the 

applicant's affairs, including all members of the board of 

directors, board of trustees, executive committee, or other 

governing board or committee; the principal officers in the 

case of a co~poration; and the ?artners or members in the 

case of a pa:tnership or association; 

(iv) a copy of any contract made or to be made between: 

(A) 

(B) 

any provider and the applicant; or 

any person listed in subsection (3}(d}(iii) and the 
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apFlicant. The applicant may file a list of providers 

executing a standard contract and a copy of the contract 

instead of copies of each executed contract. 

{v) the extent to which any of the following will be 

included in provider contracts a:1d the form of any 

provisions that: 

(A) limit a provider's ability to seek teimbursement 

for basic health care services or health care services from 

an enrollee; 

(B) permit or require a provider to assume a financial 

risk in the health maintenance organization, including any 

provisions for assessing the provider, adjusting capitation 

or fee-for-service rates, or sharing in the earnings or 

16sses: and 

(C) govern amending or terminating an agreement with a 

provider; 

[vi) a financial statement showing the applicant's 

assets, liabilities, and sources of financial ~uppott. If 

the applicant's firtartciai affaits are audited by independent 

certified public accountants, a copy of the applicant's mest 

recent certified financial statement satisfies this 

tequitement unless the commissioner directs that adoitional 

or more recent financial irtfotffiation is required for the 

proper administration of this ct.apter. 

(vii) a description of tne prap0sed me~hcd of marketing, 
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a financial plan that includes a projection of operating 

results anticipated until the organization has had net 

income for at least 1 year, and a statement as to the 

sources of working capital as well as any other source of 

funding; 

{viii) a power of attorney executed by the applicant; on 

a form prescribed by the commissioner, appointing the 

commissioner, his successors in office, and his authorized 

deputies as the ap9licant 1 s attorney to receive service of 

legal process issued against it in this state; 

(ix) a statement reasonably describing the geographic 

se:vice 3!ea or areas to be serve~, by county, including: 

(A) a chart showing the number of primary and specialty 

care providers, with locations and service areas by countyi 

(B) the method of handling emergency care, with the 

location of each emergency tare facility; and 

(C) the method of handling out-of-area services; 

(x) a description of the way in which the health 

maintenance organization provides services to enrollees in 

each geographic service area, inaluding the extent to which 

a provider under contraet with the health maintenance 

organization provides primary care to those enrollees; 

(xi) a description of the complaint procedures to be 

used as required under 33-31-303; 

(xii) a description of the procedures and programs to be 
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implemented to meet the quality of health care requirements 

in 33-31-202; 

(xiii) a description of the mechanism by wh1cn enrollees 

will be afforded an opportunity to participate 1n matters of 

policy and operation under 33-31-222; 

(xiv} a summary of the way in which adrn1n~strat1ve 

services will be provided, including the size and 

qualifications of the administrat:ve staff and the projected 

cost of administration in relation to premium incone. IE the 

health maintenance organization delegates management 

authority for a major corporate tunctian to a person outs1oe 

the organization, the health maintenance organ1zat1on snal~ 

include a copy of the contract 1n its appLicat1on cor a 

certificate of authority. Contracts for Oelegatea management 

authority must be filed with the commissioner in accoraance 

with the filing provisions ot 33-31-301(2); however, nothing 

in this subsection deprives the healtn ma1ncenance 

organization of its right to confiaent1a~1cy or any 

proprietary information, and the commissioner may nae 

disclose that proprietary 1nformat1on co any otner person. 

All contracts must inciude: 

(A) the services to oe provided; 

(B) 

(C) 

the standards of performance for the mar.ager; 

the method of payment, includi~g any provisions for 

the administrator to participate in the profits or losses of 
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the plan; 

(D) the duration of the contract; and 

(E) any provisions for modifying, terminating, or 

renewinq the contract: 

(xv) a summary of all financial guaranties by providers, 

sponsors, affiliates, or pa~ents within a holding company 

system or anv other guaranties that are intended to ensure 

the financial success of the plan, including hold harmless 

~;ree~e~ts hy r~oviders, insolvency insurance, reinsurance, 

or other guaranties; 

(xvi) a summary of benefits to be offered enrollees, 

includ1ng any limitations and exclusions and the 

renewability of all contracts to be written; 

(xvii) evidence that it can meet the requirement of 

33-31-216(10\; and 

(xviii) any other information that the commissioner may 

reasonably require to make the determinations required in 

33-31-202. 

{4) Each health maintenance orqanization shall file 

each substantial change, alteration, or amendment to the 

intormat1on suom:tted unaer subsection ( 3) with the 

commissioner at least 30 dcys prior to its effective date, 

including changes in articles of incorporation and bylaws, 

organization type, geographic service area, provider 

contracts, prcvi.der availability, plan administration, 
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f1nanc1ai pr0Ject1ons and guaranties, and any otner change 

tnat might aftect the E1nanc1al solvency of tne plan. The 

comrn1ss1oner may, after notice and nearing, disapprove any 

propose□ change, a1cerac_on, or amenome~c to cne ous1ness 

p..1.a:1. 'l·ne corr.m1.ss1oner :nay :naKe reaso;;a.0.1.e .ru_es exempt.ins 

trom tne fi11ng requirements or ~n1s s~osecc.1.on cno8C items 

ne cons1oers unnecessary • 

l~J An app11cant or a n~a~cn rna1ncenance organization 

no1a1ng a cerc1r1cate ot authority sha~l t1~e w1tn the 

c,,_,.,.1,;iSS .1or,t .. au cone.race~ Ot re1nsuranct: 

moa1r1cac1ons tnereto. An agreement oetween a 

anu any 

health 

ma~~~e~a~ce o:;3~iza~10~ and a~ 1~sur~r 1s sub:ect to Title 

Jj, c~apter 2, pa:~ lL. A reinsurance agreement ~ust remain 

1~ full rorce and ertect tor at least 90 days following 

written notice or cance~1ation oy e1tner party oy certified 

ma1.1 to tne comrn1ss:::::.e:. 

lOJ tacn nealtn maintenance organ1zat1on snal.i. 

ma1nr.a1n, at its aannnistrat1ve office, ana mai<e available 

to t:1e comm1ss::..oner upon request executed copies of all 

provioer contracts. 

1 i J I'ne commissioner may maKe reasona;:.i,1.e ru:..l;;'s 

exempting an insurer or nea1tn se,rv1ce corporation opera:.:.n-; 

a nea1tn maintenance organization as a plan trur.i c,.e r.:_;_~r.'9 

requirements of this section it infor~at1on requested in the 

app11..:at1:.>r! nas oeen suO,'TI..:.tted co t:1e c::rr~.1ss~0r:...:·: ,_::d:::~ 
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other laws and rules administered by the commissioner. 11 

Section 193. sect ion 35-2-202, MCA, is amended to read: 

•JS-2-202. Articles of incorporation control over 

bvlaws. (l) The articles of incorporation shall set forth: 

fa) the name of the corporat:o:-:.: 

{b) the period of duration, which may be perpetual; 

(cl the ouroose or purooses for which the corporation 

is orga:1izee.: 

{d) any orovisions, not inconsistent with law, which 

t~c i~coroorators elect ta set fort~ in the articles of 

incorooration for the regulation of the internal affairs of 

t~e corporation, including any provision for distribution of 

assets on dissolution or final liquidation; 

(e) the address, includinq street and number, if any, 

oE its initial registered office and the name of its initial 

reqistered acient at such add:-ess· 

{ f I the number of directors constitutinq the initial 

board of directors and the names and addresses of the 

or.r:c;ons who are to serve ~s th~ initial directors; 

(g) the name and add.ress of each incarporato•r. 

I 2 l In addition to provisions required in subsection 

( 1). the articles of inc.or.pora-tion n,ay also contain· 

provisions not inconsiste-flt w.ith· law rega,rd<in.g l.ia-bilit~, as 

set forth in 35~~~21atitt~tt•t [aection 17(Z)(d)]. 

{ 3} It. s;hall not be necessary to set forth in the 
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articles of incorporation any of the corporate powers 

encmerated in this chapter. 

(4) Unless the articles at incorporation provide that a 

change in the number of directors shall be made only by 

amendment to the articles of incorporation, a chanQe in the 

:1umber of directors made by amendment to the bylaws shall be 

controlling. In all other cases, whenever a provision of the 

articles of incorporation is inconsistent with a by:aw, the 

provision of the articles of incorporat.i,)n shall be 

controlling." 

Section 194. Section 35-5-201. MCA, is amended to read: 

"35-5-201. Creating instrument -- filina -- consent of 

foreign business trust to laws and service of process. (1) 

Any business trust desirinq to transact business in this 

state shall file with the secretary of state: 

(a) an executed copy of its articles, declarations of 

trust, or trust agreement by which the trust was created and 

all amendments thereto or a true cooy thereof certified to 

be such by a trustee of the trust before an official 

authorized to administer oaths or by a public official of 

another state, territory, or country in whose otfice an 

executed copy the:eof is on file. The true copy shall be 

verified within 60 days before it is filed with the 

secretary of state. 

(b) a verified list of t~e ~ames, residences, and 
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post-office addresses of its trustees; 

(C) an affidavit setting forth its assumed business 

name, if any. 

(2) A foreign business trust shal~ file a verified 

application in the office of the secretary of state as 

provided in the case of foreLgn corporations ~nder 35-:-±008 

[section 162] and shall =ile a copy of its articles, 

declaration of trust, or trust agreement by which it was 

c=e3t~d, ~e~~£~ied by the secretary of state, in the office 

of the county clerk of the county where its principal office 

or place of business in this s~ate will be located. The 

toreign business cruse shall also file, at the same time and 

in the same oftice, a ce~tificate certifying tnat it has 

consented to all the license laws and otner laws of the 

state of Montana relative co foreign corporations and nas 

consented co be sued in the courts of this state, upon all 

causes of action ar1s1ng against it in this state and that 

service of process may be made upon some person, a citizen 

of this state whose principal place of business is 

designated in such certificate. Service of process, when 

made upon sucn agen:, 

t:rus t." 

1s valid service on the business 

Section 195. Section 35-6-104, MCA, is amended to read: 

''35-6-104. Involuntary dissolution -- orocedure. {l) On 

o~ before April 1, August 1, a~d September 1 of each year, 
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tne secretary ot state Shall compile a list of ctetaulting 

corporations, together with the amount ot any fi11ng fee, 

penalty, or costs remaining unpaid. 

t2J ~ne secretary ot state sna11 give notice to the 

aer:au.1c1ng corporations by caus:.ng sucn 11st to oe posced .1n 

cne state capitol tor a per1od ot at least ~o aays and; 

{aJ oy rnau.1ng a 1eccer aaaresseo to c.ne corporat..ion .1.u 

care or: its registered agent or any a1rector or ofticer; or 

(OJ oy puo11cat1on ot a general notice to al1 Montana 

corparati.ons once d rnonch r:or J consecu:;;ive montn..:. 

newspaper of general c1rculat1on 1n Lewis ana Clark County. 

{3) The notice rererrea to 1n suosect1on {2) sna~~ 

specify the fact cf the proposed dissolution and state tho_ 

unless tne grounds for dissolution described in 35-6-101 

have been rectified within 90 days following the postir:.y a,~...: 

ma111ng or pub11cation ot noLice: 

{a) tne secretary or state WJ.J..L CJ.SSO.L.VC =ouc:·. 

oerauic1ng corpora~icns; 

(C) sucn corporations w1.1..1 forfeit tne amount o: a~j 

tax, pena1cy, or costs to tne state of Montana; and 

(C) such corporations will forte1t tneir r1g~:~ -~ 

carry on ousiness within tne stat~. 

(4} Atter 90 C1ays toJ.1ow1.ng posting ana ma:...L.1ng 0.:. 

publication of each notice, the secretary of state may, by 

order, dissolve all corporations wn1cn nave noc sat.1~~i~j 
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the requirements of applicable law and compile a full and 

complete list containing the names of all corporations that 

have been so dissolved. The secretary of state shall 

immediately give notice to the dissolved corporation as 

specified in subsection (2) of this section. 

{5) In the case of involuntary dissolution, all the 

property and assets of the dissolved corporation shall be 

held in trust by the directors of such corporation and 

35-l-9rl [sections 154 thro~gh 159] or 35-2-711, whichever 

is appropriate, is applicable to liquidate sucn property and 

assets if necessary.'' 

Section 196. Sectccc 35-6-201, MCA, is amended to read: 

"35-6-201. Reinstatement of dissolved corporation. {l) 

The secretary of state may· 

{a) reinstate any corporat.lon which ha.5 been 

under the orovisions of this chaoter; and 

dissolved 

(bl restore to such corooration its right to carry on 

business in this state and to exercise all its corporate 

orivileoes and immunities . 

(2) A corporation applying for reinstatement shall 

submit to the secretarv of state one original and one copy 

of the application, executed by a person who was an officer 

or director at the time of dissolution, setting forth: 

(a) the name of the corporation; 

(b) a statement that the assets of the corporation have 
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not been liquidated pursuant to ~5-l-92~ lsections 154 

~hrough 159] or 35-2-711; 

(c} a statement that not less than a majoritv of its 

directors have authorized the application for reinstatement; 

and 

id) if its corporate name has been legally acquired by 

another corporation 

,einstatement, the 

pr-10[ 

corporate 

to HS 

name 

corporation desires to be reinstated. 

app.:i..ication for 

under •,1hich the 

(3) The corooration shall submit with its apolication 

for reinstatement: 

(a) a certificate from the department of revenue 

stating that all taxes imposed pursuant to Title 15 have 

been paid; and 

(b) a filina fee in an amount equal to one-':"ta1f of the 

filing and license fees which the corporation would be 

required to pay if the corporation were filing its articles 

of incorporation. 

(4) When all reauirements are met and the secretary of 

state reinstates the corporation to its former riohts, he 

shall: 

(a) conform and file in his office reports, statements, 

and other instruments submitted for reinstatement; 

(b) im.n::diately issue and deliver to the corporation so 

rein~tated a certificate of reinstatement authorizing it to 
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transact business: and 

(cl uoon demand, issue to the corporation one or more 

~~rtified copies o: such certificate of rei~statement. 

( 51 The secretary of state may not order a 

~einstatement if 

dissolution. 11 

5 years have elapsed since the 

Section 197. Section 35-9-103, KCA, is amended to read: 

"35-9-103. Definition and election of statutory ciose 

=~r~oration status. (1) A statutory close corporation is a 

..:.vrocratio:-, whose articles of i~corporatian contain a 

3~a':.ement that the corporation is a statutory close 

.::::rpcration. 

( ~' s8~poration havinq 25 or fewer shareholders may 

become a statutorv close corooration by amending its 

a:ticles of incorooration to include the statement required 

=~· subsection (1). The amendment must be approved by the 

~elders of at least two-thirds of the votes of each class or 

series of shares of the corporation, votinq as separate 

votina groups, whether or not otherwise entitled to vote on 

amendments. If the amendment is adooted, a shareholder who 

voted against the amendment is entitled to assert 

dissenters' riahts under 35-¼-8¼S-end-35-¼-8¼i fsections 133 

th rough 146 I . " 

Section 198. Section 35-9-201, KCA, is amended to read: 

"35-9~201. Notice of statutory close corporation status 
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on issued shares. (1) The following statement must appear 

conspicuously on each share certificate 

statutory close corporation: 

The rights of shareholders in a 

corporation may differ materially from 

issued by a 

statutory close 

the r.:.ghts of 

shareholders in other corporations. Copies of the articles 

of incorporation and bylaws, shareholders 1 agreements, and 

other documents, any of which may restrict transfers and 

affect voting and other right_s, may be obtained by a 

shareholder on written request to the corporation. 

(2) Within a reasonable time after the issuance or 

transfer oi uncertiflcated shar2s, ~~=po:at:~~ sr.al! 

send to the shareholders a writter. notice containing the 

information required by subsection(:;, 

{3) The notice required by this section satisfies al! 

requirements of this chapter and of 35-¼-61~ [section 44~ 

that notice of share transfer restrictions be give;:. 

{4) A person claiming an interest in shares of 2 

statutory close corporation that has complied with the 

notice requirement of this section is bound by the docurr.ents 

referred to in the notice. A person claiming an intere~: i~ 

shares of a statutory close corporation that nas nee 

complied with the notice requirement of this section i$ 

bound by any documents of which he or a person through wnoG 

he claims has knowledge or notice. 
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(5) A corooration shall provide to any shareholder upon 

his written request and without charge copies of provisions 

that restrict transfer or affect voting or other rights of 

shareholders appearinq in articles of incorporation, bylaws, 

or shareholders' or voting trust agreements filed with the 

corporation. 1
' 

Section 199. Section 35-9-205, :1CA, is amended to read: 

"35-9-205. Compulsory purchase of shares after death of 

shareholder. (ll This section and 35-9-206 through 35-9-208 

apply to a statutory close corporation only if so provided 

in its articles of incorooration. If these sections apply, 

cne executor or administrator of the estate of a deceased 

shareholder may require the corporation to purchase or cause 

to be ourchased all but not less than all of the decedent's 

snares or to be dissolveU. 

17\ The orovis:ons of 35-q-206 throuqh 35-9-208 may be 

modified onlv if the modification is set forth or referred 

to in the articles of incorporation. 

t3l An amendment to the articles of incorooration to 

orovide for application of 35-9-206 through 35-9-208 or to 

modify or delete the orovisions of these sections must be 

aooroved bv the holders of at least two-thirds of the votes 

of each class or series of shares of the statutory close 

corporation, voting as separate voting groups, whether or 

not otherwise entitled to vote on amendments. If the 
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corporation has no shareholders when the amendment is 

proposed, it must be approved by at least two-thirds of the 

subscribers for shares, if any, or if none, by all of the 

incorporators. 

(4) A shareholder who votes against an arnendme~t to 

r,odify or delete the provisions of 35-9-206 through 35-9-208 

is entitled to a1ssencers 1 rights under 35-i-SiG---a~d 

35-I-SI~ [sections 133 through 146] if the amendment upon 

adoption terminates or substantialiy alters nis exLstina 

ri~hts under these sections to have his shares curchased. 

{5) A shareholder may waive his a~d r.is estat~•s ri?h~s 

under 35-9-206 through 35-9-208 by a signed writina. 

(6) Sections 35-9-206 through 35-9-208 do not prohibit 

any other agreement providing for the purchase of shares 

upon a shareholder's death, nor do they orevent a 

shareholder from enforcing any remedy he has indeoendentlv 

of 35-9-206 through 35-9-208." 

Section 200. Section 35-9-302, MCA, is amended to read: 

"35-9-302. Elimination of board of directors. Ill A 

statutory close corporation may operate without a board of 

directors if its articles of incorporation contain a 

statement to that effect. 

(2) An amendment to articles of incorporation 

eliminating a board of dir=ctors must be approved by: 

(a) all the shareholders of the corporation, whether or 
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all the 

by all the 

{3) While a corporation is operating without a board of 

directors as authorized by subsection (l); 

(a) all corporate powers must be exercised by or under 

the authority of anci the bu~~nc~~ a~~ at:airs of the 

corporation mar.aged unde: the direction of the shareholders; 

{b) unless ~he a::icles of incorporation provide 

otherwise: 

(i) action requiring director approval or both director 

and shareholder approval is authorized if approved by the 

shareholders; and 

(ii) action requiring a majority or greater percentage 

vote of the board of directors is authorized if approved by 

the majority or greater percentage of the votes of 

shareholders entitled to vote on the action; 

(c) a shareholder is not liable for his act or 

omission, even though a director would be, unless the 

sharehold-•r was entitled to vote on the action; 

[d) a requirement by a state or the United States that 

d docurne11t delivered for filing contain a statement that 

specifi~J act icn h~s bee~ taken by the board of directors is 
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satisfied by a state~ent that the corporation is a statutory 

close corporation without a board of directors and that the 

action was approved by the shareholders; and 

(e) the shareholders may by resolution appoint one or 

more shareholders to sign doc~ments as designated di=ectors. 

(4) An amendment to articles of incorporation deleting 

the statement eliminating a board of directors must oe 

approved by the holders of at least two-thirds of tne votes 

of each class or series of shares of the corporation, voting 

as separate vocing groups, whether or not otherwise entit~e~ 

to vote on amendments. The amendment must also specify the 

n;Jmber, na:r:es 1 ar:.d addresses of tMe corporati.on's directors 

or describe who will perform the duties of a boara unde~ 

35-t-48t-or-35-t-5t5 isection 75)." 

Section 201. Section 35-9-303, MCA, is amended to read: 

"35-9-303. Bylaws. (1) A statutory close corporation 

need not adopt bylaws if provisions required by la~ to be 

contained in bylaws are contained in either the articles of 

incorooration or a shareholder agreement authorized by 

35-9-301. 

( 2) If a corporation does not have bylaws wnen its 

statutory close corporation 

35-9-402, the corporation shall 

under 35-~-~~4 (section 20).'' 

status terminates 

immediately adopt 

under 

oylaws 

Section 202. Sect ion 35-9-402, MCA, is a~~nded -. -:: read: 
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"35-9-402. Termination of statutory close corporation 

status. (1) A statutory close corporation may terminate its 

statutory close corooration status by amending its articles 

of incorporation to delete the statement that it is a 

statutorv close corporation. If the statutory close 

corooration has elected to ooerate without a board of 

directors under 35-9-302, the amendment must e±the~-eompry 

with-35-t-40t-or-35-t-5t5-or delete the statement dispensing 

with the board of directors from its articles of 

incorooration. 

(2) An amendment terminating statutory close 

corporati0~ St..c!t 1JS must be approved by the holders of at 

least two-thirds of the votes of each class or series of 

shares of the corporation, voting as separate voting groups, 

whether or not the holders 3re othe~wise entitled tc vote on 

amendments. 

( 3) IE an amendment to terminate statutory close 

corporation status is adopted, each shareholder who voted 

aqainst the amendment is entitled to assert dissenters' 

riqhts under 35-1-810 and 35-1-812." 

Section 203. Section 35-9-404, MC~, is amended to read: 

''35-9-404. Shareholder optidn to dissolve corporation. 

(1) The articles of incorporation of a statutory close 

corporation may authorize one or more shareholders, or the 

holders of a specified number or oercentaqe of shares of any 
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class or series, to dissolve the corporation at will or upon 

the occurrence of a specified event or continqency. The 

shareholder or shareholders exercising this authority shall 

give writte~ notice of the intent to dissolve to all the 

other shareholders. Thirty-one days after the effective date 

of the ~otice, the corporation shall begin co wind up and 

liquidate its business and affairs and file articles of 

dissolution under 35~t-9ii--and--35-!-9ii !sections 147 

throu.9..h 151]. 

(2) Unless the articles of incorporation provide 

otherwise, an amendment to the articles of incorooration to 

add, change, or delete the authority to dissolv.e described 

in subsection (1) must be approved by the holders of all the 

outstanding shares, whether or not otherwise entitled to 

vote on amendments, or if no shares have been issued, by all 

the subscribers for shares, i( any, or if there are no 

subscribers, by all the incorporators. 11 

Section 204. Section 35-9-501, MCA, is amended to read: 

"35-9-501. Court action to protect shareholders. (1) 

Subject to satisfying the conditions of subsections (3) and 

(4), a shareholder of a statutory close corporation may 

petition the district court for any of the re:ief described 

in 35-9-502 through 35-9-504 if: 

(a) the directors or those in control of the 

corporation have acted, are acting, or ~i!l act in a mdn11~r 
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that is illeoal, oppressive. fraudulent. or unfairly 

prejudicial to the petitioner, whether in his capacitv as 

shareholder, director, or officer of the corooration: 

(b) the directors or those in control of the 

corcoration are deadlocked in the manaqement of the 

corporation's affairs, 

the deadlock, and the 

the shareholders are unable to break 

corooration is sufferinq or will 

suffer irreparable in7ury or the business and affairs of the 

corooration can no lonqe: be conducced to the advantaqe of 

the shareholders generally because of the deadlock~ or 

(cl there exists cne or more orounds for iudicial 

dissolution of t~e corporation under 35-½-9%T [section 154}. 

(2) A shareholder shall commence a oroceedino under 

subsection fl) in the district court of the county where the 

corooration's orincipal office is located or, if there is no 

principal office in this state, its reaistered office. The 

~urisdiction of the court in which the proceedinQ is 

commenced is plenary and exclusive. 

(3} If a shareholder has aqreed in writing to pursue a 

nonjudicial remedy to resolve disputed matters, he may not 

comrne~ce a proceeding under this section with respect to the 

matters until he rtas exhausted the nonjudicial remedy. 

{-1) If a sharehc:..der has dissenters' rights under this 

chapt~r or ~~-±-9¼9-a~d-3$-%-8¼Z [sections 133 through 146] 

w1 ·.h :-esp•.',.;t t-=i prcpos~d corporate actions, he must commence 
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a proceeding under this section before he is required to 

give notice of his intent to demand payment under 35-1-8%0 

o~--3S-%-8%i fsections 133 through 146] or the proceeding is 

barred. 

(5) Except as provided in subsectior.s (3) and (4), a 

shareholder's right to commence a proceeding under this 

section and the remedies available under 35-9-502 through 

35-9-504 are in addition to any other right or re~edy he may 

have. 11 

Section 205. Section 35-9-504, MCA, is amended to read: 

•3s-9-504. Extraordinary relief -- dissolution. (1) ThP 

court may dissolve the corooration if it finds: 

(a) one or more qrounds for iudicia: dissolution undQr 

35-t-92t [section 1541, or 

(bl all other relief ordered bv the court und':'r 

35-9-502 or 35-9-303 has failed to resolve the matrQ~c ;~ 

disoute. 

(2) In determining whether to dissolve the corporation, 

the court shall consider amonq other relevant evidence the 

financial condition of the corporatior. but may not refuse to 

dissolve solely because the corooration has accumulated 

earnings or current operating profits.~ 

Section 206. Section 35-12-1204, l<!CA, is amended to 

read· 

"35-12-1204. Distribution of assets. Ucon t~~ ~i01in~ 
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uo of a limited partnership, the assets shall be distributed 

as follows: 

tll to creditors, includinq partners who are creditors 

Ito the extent otherwise permitted by law), in satisfaction 

of liabilities of the limited partnership other than 

liabilities for distributions to partners pursuant to 

35-12-1001 Or 35-i-1884 J5-12-1004TC 

(2l exceot as otherwise orovided in the partnership 

aoreement, to partners and ex-partners in satisfaction of 

liabilities for distributions pursuant to 35-12-1001 or 

35-12-1004; and 

(3) except as otherwise provided 

acreernent~ to oartners first for the 

in the partnership 

return of their 

contributions and second, respecting their partnership 

i~terests, in the proportio~s in which the partners share in 

distributions." 

Section 207. section 35-15-201. MCA. is amended to 

re.J.d: 

"35-l~-201. Incorporation. f11 Whenever any number of 

oersons, not less than three or more than seven, may desire 

to become incoroorated as a cooperative association for the 

ouroose of trade or of prosecuting any branch of indus-try or 

the purchase and distribution of commodities for consumption 

or in the borrowinQ or lendino of money among members for 

industrial purooses, they shall make a statement to that 
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effect under their hands settinq forth: 

(a) the name of the orooosed corooration; 

(b) its capital stock; 

(C) its location; 

(d) the duration of the association; and 

(e) the particular branch or branches of industrv which 

they intend to prosecute. 

{2) In addition to provisions required in subsection 

( 1)' the statement of incorporation may also contain 

provisions not inconsistent with law regarding liabilitv as 

set forth in 35-¼-292t2ttott•t [section 17]. 

(3) The statement shall be filed in the office of the 

secretary of state as the articles of incorporation of the 

association. The secretary of state shall thereupon issue to 

such persons a license as commissioners to open books for 

subscription to the capital stock of such corporation, at 

such time and place as they may determine, for which he 

shall receive the fee of $20." 

Section 208. Section 35-16-202, MCA, is amended to 

read: 

"35-16-202. Petition for incorporation -- contents and 

filing bond. (1) Such persons must prepare, s:..gn, 

acknowledge, and file a petition with :he clerk of the 

district court oE the county in which the lands or the 

greater portion of the lands included in the petition are 

-22$-
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situate, such petition to state: 

(a) the name of the corporation or district proposed to 

be formed: 

{b) the purpose for which it is formed; 

(c) the place where its principal business 1s to be 

transacted; 

(d) the number of its directors or trustees, which 

shall not be less than three, and the names and residences 

of those who are selected for the first 3 months and until 

their successors are elected and qualified. Such directors 

or trustees shall at a:1 times be resident freeholders in 

the state of Montana. 

rel the names and addresses of the petitioners applying 

for such incorporation or district, with a description of 

the lands which each owns and proposed to be submitted to 

said corporation or district and the character of the same 

and their production, also a consent of the owners to submit 

the lands to the provisions hereof; 

{f) the assessed valuation of the land; 

(g) the term for whic~ it is to exist, net exceeding 40 

years; 

(h) if shares, acres, production, or other evidences of 

membership are to be used, the basis for issuing the same in 

either value, acreage, or ?reduction. 

( 2) In addit~on to provisions required in subsection 
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(1), the petition for incorporation may also contain 

provisions not inconsistent with law regarding liability as 

set forth in 35-l-i0~t~ttettvt (section 17]. 

(3) Such petition shall be accompanied by a map giving 

location of the lands sought to be included in such 

corporation or district, nothing herein to be construed as 

requiring such lands to be contiguous. 

(4) A bond in the sum of $1,000 to be approved by the 

clerk, conditioned for the oavment of all costs incurred in 

the creation of such corporation or district, shall be filed 

with the petition,'' 

Section 209. section 35-17-202, MCA, is a,T1emieC t,, 

read; 

ft]S-17-202. Articles of incorporation contents 

filing articles or copies as prima facic evidence. ''' ' .. 
Each associatio~ formed under this chapter must orepare a~~ 

file articles of incorporation setting forth! 

(a) the name of the associatior.; 

(b) the ourooses for which it is formed; 

(C) the place where its principal business will be 

transacted; 

(d) the term for which it is to exist, which ma~ be 

perpetual; 

(el the number of its directors or trustees, wh1c~ 

shall not be less than 5 or more than 13, and the na~Ps a~c 
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residences of those who ate appointed for the first 3 months 

and until their successors are elected and qualified; 

(f) if organized without capital stock, whether the 

property rights and interest of each ~ember shall be equal 

or unequal, and if unequal, the articles shall set forth the 

general rule or rules applicable to all members by which the 

property rights and interests, respectively, of each member 

may and shall be deter~ined and fixed. The association shall 

have the power to admit new members who shall be entitled to 

snare in the property of the association with the old 

members, in accordance with such generai rule or rules. 

( 2 l Ir. addition to provisions required in subsection 

(1), the articles of incorporation may also contain 

provisions not inconsistent with law regarding liability as 

set forth in 35-l-r0rtittettvt {sectio_n_l_l]. 

(3) The articles mw.st be subscribed by the 

1ncorporators and shall be filed in accordance ~ith the 

provisions of the general corporation law of this state, and 

when so filed the articles of incorporation or certified 

copies thereof shall be received in all the courts of this 

state and other places as pr1ma rac1e evidence of the facts 

contained tnere1n ana or the ctue incorporation of such 

dssociation." 

Section 210. Section 33-17-211, MCA, is amended to 

reaa: 
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application for 

for a license shall 

apply on a form specified by the co~~issioner and declare 

under penalty of refusal, suspension, or revocation ot the 

license that statements made in the application are true, 

correct, and complete to the best of the individual's 

knowledge and belief. Before aoproving the application, 

commissioner shall verify that the individual: 

(a) is 18 years of age or older; 

the 

(b) has not committed an act that is a oround for 

refusal, suspension, or revocation set forth in 33-17-1001; 

(c) has paid the license fees stated in 33-2-708: 

(d) has successfully passed the examinations for each 

kind of insurance for which the individual has apolied; 

{e) is a resident of this state oc of another state 

that grants similar privileges to residents of this state; 

{f) is competent, trustworthy, and of good reputation; 

(g} has experience or training or otherwise is 

qualified in the kind or kinds of insurance for which he 

applies to be licensed and is reasonably familiar with the 

provisions of this code which govern his operations as an 

insurance producer; and 

(h) if applying far a license as to life or disability 

insurance: 

{i) is not a funeral director, undert3ker, or mortician 
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~pe:ating in this or any other state; 

(ii) is not an officer, employee, or representative of a 

~~~e:al director, undertake:, or mortician operating in this 

er any other stdte; or 

(iii) does not hold an interest in or benefit from a 

business of a funeral director, unCertaker, or mortician 

cperating in this or any other state. 

{2) A person acting as an insurance producer shall 

~~tain a license. A person shall apply for a lice~se on a 

for~ specified bv the commissioner. Before aoprovin9 the 

~pplicat:on, the commissioner shall verify that: 

(a} the oerson meets the requirements listed 

subsection (11; 

in 

(b} the oerson has caid the licensinq fees stated in 

33-2-708 for each individual licensed in coniunction with 

the person's license. A licensed person shall promptly 

~otify the com.missioner of each change relating to an 

individual listed in the license. 

(cl che person has designated a licensed 

responsible for compliance by the person with the 

laws and rules of this state; 

officer 

insurance 

(d) each member and employee of a partnership and each 

officer, director, stockholder, or e:7,ployee of a corporation 

wh0 is acting dS an insurance producer in this state has 

2t,t3i1ted a license; 
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le) (i) if the person is a partnership or corporation, 

the transaction of insurance business is within the purposes 

stated in the partnership agreement or the articles of 

incorporacion; and 

(ii) if the person is a corporation, the secretary of 

sta~e has issued a certificate of existence under (section 

141 or a certificate of incorporation under 35-X-~83-or 

35-2-203. 

(3} The commissioner may license as a resident 

insurance producer an association of licensed Montana 

insurance producers, whether or not incorporated, formed and 

existing suoscantially for purposes other than ~ns~;a~ct . 

The .1::..cer.ae 1111,;,s': be used solely for the purpose of enabliri.; 

the assoc1ation to place, as a resident insurance producer, 

insurance of the properties, interests, and risks of thP 

state of Montana and of other public agencies, bodies, and 

institutions and to receive the customary commission for the 

placement. -The pre.sident and secretary of the associa:ion 

shall apply for the license in the name of the association, 

and the commissioner shall issue the license to the 

association in its name alone. The fee for the license 1S 

the same as that required by 33-2-708 for the license or a:· 

insurance producer. The commissioner may, after a near1[1~ 

with notice to the association, revoke the lice~se 1: he 

finds that continuation of the license is not 1n t~~ rt11,.1c 
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interest or that a ground listed in 33-17-1001 exists. 

(4) An insurance producer using an assumed business 

name shall register the name with the commissioner before 

using it." 

Section 211. Section 35-18-203, MCA, is amended to 

::-:.:.d: 

"35-18-203. Articles of incorporatione {l) The articles 

of incorporation of a cooperative shall recite in the 

caption tnat tney are executed pursuant to this chapter, 

shali be signed by each of the incorporators, and shall 

state: 

1a1 

(b) 

le) 

Id) 

tne name ot tne cooperative; 

tne address of its principal office; 

the names and addresses of the incorporators; 

the names and addresses of the persons who shall 

co~sti~ute its first board of trustees; anJ 

(e) any provisions not inconsistent with this chapter 

aeerned necessary or advisable for the conduct of its 

ous~ness and affairs. 

( 2 I In addition to orovisions required in subsection 

'1) ( the articles of incorooration may also contain 

orovisions not inconsistent with law regarding liability as 

set Earth in 35-¼-i!0i!frtt,.tt~t [ section 17]. 

(3) Such articles of incorporation shall be submitted 

to the secretarv of state for filing as provided in this 
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chapter. 

(4) It shall not be necessary to set forth in the 

articles of incorporation of a cooperative the purpose for 

whicn it is organized or any of the corporate powers vested 

in a cooperative under this chapter.'' 

Section 212. Section 35-20-103, MCA, is amended to 

read: 

"35-20-103. Document of incorporation contents 

filing4 (1) The chairman and secreta=y of such meeting shall 

within 5 days atter the holding of the same make d ~ritten 

certificate, which shall state: 

{a) the names of the associates who attended such 

meeting; 

(b) the corporate name of the association determined 

upon by a majority of the persons who met; 

(c) the number of persons fixed upon to manaoe the 

concerns of the association; 

{d) the names of the trustees chosen at the meetino and 

their classification; 

{e) the day of the year fixed upon for the annudl 

election of trustees and the manner of their election. 

I 2 l 

( l)' 

In addition to provisions requi~ed 

the document of incorporation may 

in subsection 

also contain 

provisions not inconsistent with law regarding liability as 

set Eorth in 3S-l-2B2t2ttattvt Jsectioo 17(2)(d) ]. 
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(3) s~ch certificate shall be siqned by the chairman 

and secretary and acknowledged by them before 

authorized to take acknowledgments within 

some person 

the state of 

Montana. They shall cause such certificate so acknowledged 

to be recorded in the office of the county cler~ and 

recorde~ of the county in which said meeting was held, and a 

certified copy of such certificate so recorded shall be 

filed with the secretary of state of the state of Montana, 

who shall thereupon issue his certificate therefor ~ithout 

cha:-ge." 

Section 213. Section 69-14-501, MCA, 

read: 

is am.ended to 

"69-14-501. Organization of railroad corporation. (1) 

The persons named in the articles of incorporation or a 

majcrity of them shall be authorized to order books to be 

opened fo~ receiving subscriptions to the capital stock of 

the railroad corporation, at such times and at such places 

as they may deem expedient, after having given at least 30 

days' notice in a newspaper of general circulation in this 

state of the time and place of opening books. 

t:-i.ey 

s.1ch 

(2) As soon as 5% a: the capital stock is subscribed, 

ffidY 

time 

g:ve like notice for the stoc~holders to meet at 

and place within the state as they may designate 

f0r t!1~ purpose of electing five or more directors ~ho shall 

c0ntir~Je in office until the time fixed for t~e annual 
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election, which ~ime shall be within 6 months from the date 

when such directors were elected, and until their successors 

are elected ar.d qualified. At the time and place appointed, 

directors shall be elected in the manner provided in 

35-,-506 [ sections 77 throu9h 80 J. Th~ candidates for 

director receiving the highest number of votes shall be 

declared elected. The persons named in sue~ articles or such 

of them as may be present shall be inspectors of such 

election and shall certify what persons are elec':ed 

directors and specify the time and place for holding theiL 

first meeting." 

Section 214. Section 80-12-203, MCA, is a:nendea tu 

read: 

"80-12-203. Qualifications of applicants. (1) To be 

eligible for a loan approved by the authority tor issuance 

of a bond, an applicant must: 

(a) declare his intention to maintain his residence in 

Montana during the length of the loan; 

{b) have been approved by a financial institution; and 

(c) have a net worth not to exceed S250,000. 

(2) Applications for loans to be approved by the 

authority far issuance of bonds may be s~bmitted by 

individuals, partnerships, associations, or joi~t ven:ures. 

All persons involved in the appl~cation ~~st rr~et the 

recu~rements of subsection (l). Corco~a:isns, as defi~e~ in 
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35-¼-¼8i! l_!;ection 1], may not apply." 

Section 215. section 35-1-515, MCA, is amended to read: 

"35-1-515. Control of directors by shareholders. (1) A 

provisio~ in the articles of incorporation otherwise 

prohibited by law because it irn9roperly restricts the board 

of directors in its management of the business of the 

corporation or improperly transfers to one or more 

share~olders or tv Jne or more persons or corporations to be 

selected by him or them all or any part of such management 

otherwise within the authority of the board under this 

chapter shall nevertheless be valid: 

(a) if all the incorporators or holders of record of 

all o~tstanding shares, whether or not having voting power, 

nave authorized such provision in the articles of 

incorporation or an amendment thereof; and 

(b) if, subsequent to the adoption of such provision, 

snares are transferred or issued only to persons who had 

knowledge or notice thereof or consented in writing to such 

p=cvis:cn. 

(2) A provision authorized bv subsection (l} is valid 

only if no shares of the cornoration are listed on a 

national securities exchanae or regularly quoted in an 

over-the-counter market by one or more members of a national 

~~ affiliated securities association. 

l3l Exceot as orovidcd in subsection (4), an amendraent 
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1 to strike out a provision authorized by subsection (1) shall 

2 be authorized a~ a meeting of shareholders by vote of the 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

holders of two-thirds of all outstanding shares entitled to 

vote thereon or by the holders of such greater proportion of 

shares as may be required by the articles of incorporation 

for that purpose. 

(4) Alternatively, if a provision authorized by 

subsection (1) has ceased to be valid under this section, 

the board may authorize articles of amendment under 3S-i-i89 

(section 114], eliminating the provision. Such articles 

shall set forth the event by reason of which the provision 

ceased to be valid. 

(5) The effect of any provision authorized by 

subsection (1) is to relieve the directors and impose upon 

the shareholders authorizing the provision or consenting 

thereto the liability for managerial acts or omissions that 

is imposed on directors by this chapter to the extent that 

and so long as the discretion or powers of the board in its 

management of corporate affairs is controlled by any such 

provision, 

(6) If the articles of incorpora:ion of any corporation 

contain a provision authorized by subsection (1), the 

existence of the provision must be noted conspicuously on 

the face or back of every certificate for shares issued by 

such corporation." 
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NEW SECTION. Section 216. Repealer. Sections 35-1-102 

through 35-1-108, 35-1-110, 35-1-111, 35-1-201 through 

35-1-214, 35-l-30l through 35-1-307, 35-1-401 through 

35-1-411, 35-1-413 through 35-1-415, 35-1-501 through 

35-1-515, 35-1-601 through 35-1-607, 35-1-609 through 

35-1-612, 35-1-617, 35-1-711, 35-1-801, 35-1-803 through 

35-1-810, 35-1-812, 35-1-901 through 35-1-912, 35-1-921 

through 35-1-927, 35-1-929, 35-1-930, 35-1-1001 through 

35-1-1013, 35-1-1015 through 35-1-1020, 35-1-1025, 35-1-1101 

through 35-1-1103, 35-1-1201 through 35-1-1205, and 

35-1-1301 through 35-1-1306, MCA, are repealed." 

NEW SECTION. Section 217. Application to existing 

domestic corporations. [Sections 1 through 181) apply to all 

domestic corporations in existence on January 1, 1992, that 

were incorporated under any general statute of this state 

providing for incorporation of corporations for profit if 

power to amend or repeal the statute under which the 

corporation was incorporated was reserved. 

NEW SECTION. Section 218. Application to qualified 

foreign corporations. A foreign corporation authorized to 

transact business in this state on January 1, 1992, is 

subject to (sections l through 181] but is not required to 

obtain a new certificate of authority to transact business 

unCer [sectivn~ l th:ough 181]. 

~E" SECTION. Section 219. Savir.g provisions. ( 1 l 
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Zxcept as provided in subsection (2), the repeal of a 

statute by [sections 1 through 181] does not affect: 

(a) the operation of the statute or any action taken 

under it before its repeal; 

(b) any ratification, right, remedy, privilege, 

obligation, or liability acquired, accrued, or incurred 

under the statute before its repeal; 

(c) any violation of the statute, or any penalty, 

forfeiture, or punishment incurred beca~se of the violation, 

before its repeal; 

(d) any proceeding, reorganization, or dissolution 

commenced under the statute before its repeal, and the 

proceeding, reorganization, or dissolution may be completed 

in accordance with the statute as if it had not been 

15 repealed. 

16 (2) If a penalty or punishment imposed for violation of 

17 a statute repealed by (sections 1 through 181] is reduced by 

18 [sections l through 181], the penalty of punishment if not 

19 already imposed shall be imposed in accordance with 

20 

21 

[sections 1 through 181]. 

NEW SECTION. Section 220. Severabili ty. If any 

22 provision of (sections 1 through 181] or its application to 

23 any person or circumstance is held invalid by a court of 

24 competent jurisdiction, the invalidity does not affect othe: 

25 provisions or applications of {sections 1 through 181] that 

-239-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

LC 0007/01 

can be given effect without the invalid provision or 

application, and to this end the provisions of [sections 1 

through 181] are severable. 

NEW SECTION. Section 221. Codification instruction. 

(1) [Sections 1 through 181] are intended to be codified as 

an integral part of Title 35, and the provisions of Title 35 

apply to [sections 1 through 181]. 

(2) Sections 35-1-101, 35-1-109, 35-1-412, 35-1-928, 

and 35-1-1014 are intended to be renumbered and codified as 

an integral part of (sections l through 181). 

NEW SECTION. Section 222. Effective date. [ This act l 

is effective January 1, 1992. 

-End-
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APPROVED BY COMM. ON BUSINESS 
AND ECONOMIC DEVELOPM::NT 

1 

2 

3 

INTRODUCED BY ~-yf'.f'D.t=//~ ,,'. ,\ 

4 A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY 

5 MONTANA BUSINESS CORPORATION LAW; AMENDING SECTIONS 

6 15-31-103, 20-5-30], 20-5-313, 33-3-103, 33-3-601, 33-3-602, 

7 ]]-3-603, JJ-17-204, 33-31-201, 35-1-515, 35-1-604, 

8 35-2-202, 35-5-201, 35-6-104, 35-6-201, 35-9-103, 35-9-201, 
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10 
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35-9-205, 

35-9-501, 

35-17-202, 

80-12-203, 

35-1-108, 

35-1-301 

35-1-413 

35-1-601 

35-1-617, 

35-1-812, 

3 5-9-]0 2, ]5-9-]0], ]5-9-305, 35-9-402, 35-9-404, 

35-9-504, ]5-12-1204, 35-15-201, 35-16-202, 

35-17-211, 35-18-203, 35-20-103, 69-ll-501, 

MCA; REPEALING SECTIONS 35-1-102 THROUGH 

35-1-110, 35-1-.11, 35-1-201 THROUGH 35-1-214, 

THROUGH 35-1-307, 35-1-401 THROUGH 35-1-Hl, 

THROUGH 35-1-415, 35-1-501 THROUGH 35-1-515, 

THROUGH 35-1-607, 35-1-609 THROUGH 35-1-612, 

35-1-711, 35-1-801, 35-1-80] THROUGH 35-1-810, 

35-1· )01 THROUGH 35-1-912, 35-1-921 THROUGH 

19 35-1-927, 35-1-929, 35-1-930, 35-1-1001 THROUGH 35-1-1013, 

20 

21 

22 

35-1-1015 THROUGH 35-1-1020, 35-1-1025, 35-1-1101 THROUGH 

35-1-1103, 35-1-1201 THROUGH 35-1-1205, AND 35-1-1301 

THROUGH 35-1-1306, MCA; AND PROVIDING A DEl,AYED Ef'FECTIVE 

23 DATE AND AN APPLICABILITY DATE." 

24 

25 STATEMENT Of INTENT 

~n, ,,.,.,.,,., cou=,, 

There are no changes in this bill. 
Please refer to white (introduced) 
copy for complete text. 
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4 A BILl, FOR AN l\CT ENTITLED: "AN ACT TO GENERl\l,LY 

5 MONTANA BUSINESS CORPORATION LAW; AMENDING SECTIONS 

6 15··31-103, 20-5-303, 20-5-313, 33-3-103, 33-3-601, 33-3-602, 

7 ]]-3-603, 33-17-204, 33-31-201, 35-1-515, 35-1-604, 

a 35-2-202, 35-s~201, 35-6-104, 35-6-201, 35-9-103, 35-9-201, 
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13 
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35-9-205, 

35-9-501, 

35-17-202, 

80-12-203, 

35-1-108, 

35-1-301 

35-1-413 

35-1-601 

35-1-617, 

35-1-812, 

35-9-302, 35-9-303, 35-9-305, 35-9-402, 35-9-404, 

35-9-504, 35-12-1204, 35-15-201, 35-16-202, 

35-17-211, 35-18-203, 35-20-103, 69-U-501, 

MCA; REPEALING SECTIONS 35-1-102 THROUGH 

35-1-110, 35-1-:11, 35-1-201 THROUGH 35-1-214, 

THROUGH 35-1-307, 35-1-401 THROUGH 35-1-411, 

THROUGH 35-1-415, 35-1-501 THROUGH 35-1-515, 

THROUGH 35-1-607, 35·1-609 THROUGH 35-1-612, 

35-1-711, 35-1-801, 35-1-803 THROUGH 35-1-810, 

35-1· JOI THROUGH 35-1-912, 35-1-921 THROUGH 

19 35-1-927, 35-1-929, 35-1-930, 35-1-1001 THROUGH 35-1-1013, 

20 35-1-1015 THROUGH 35-1-1020, 35-1-1025, 35-1-1101 THROUGH 

2l 

22 

23 

24 

25 

35-1-1103, 35-1-1201 THROUGH 35-1-1205, AND 35-1-llOI 

THROUGH 35-1-1306, MCA; AND PROVIDING A DELAYED EFFECTIVE 

DATE AND AN APPLICABILITY DATE." 
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There are no changes in this bill. 
Please refer to white (introduced) for 
complete text. This will be reprinted 
as a reference bill (salmon). 
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HOUSE BILL NO. 552 

INTRODUCED BY CROMLEY, MEASURE, MAZUREK, 

BENEDICT, J. RICE, HARPER 

A BILL F'OR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE 

MONTANA BUSINESS CORPORATION LAW; AMENDING SECTIONS 

15-31-103, 20-5-303, 20-5-313, 33-3-103, 33-3-601, 33-3-602, 

33-3-603, 33-17-204, 33-17-211, 33-31-201, 35-1-515, 

35-1-604, 35-2-202, 35-5-201, 35-6-104, 35-6-201, 35-9-103, 

35-9-201, 35-9-205, 35-9-302, 35-9-303, 35-9-305, 35-9-402, 

35-9-404, 35-9-501, 35-9-504, 

35-16-202, 35-17-202, 35-¼~-i¼¼, 

35-12-1204, 

35-18-203, 

35-15-201, 

35-20-103, 

69-14-501, B0-12-203, MCA; REPEALING SECTIONS 35-1-102 

THROUGH 35-1-108, 35-1-110, 35-1-111, 35-1-201 THROUGH 

35-1-214, 35-1-301 THROUGH 35-1-307, 35-1-401 THROUGH 

3S-l-411, 35-1-413 THROUGH 35-1-415, 35-1-501 THROUGH 

35-i-5¼5 35-1-514, 35-1-601 THROUGH 35-1-603, 35-1-605 

THROUGH 35-1-607, 35-1-609 THROUGH 35-1-612, 35-1-617, 

35-1-711, 35-1-801, 35-1-803 THROUGH 35-1-810, 35-1-812, 

35-1-901 THROUGH 35-1-912, 35-1-921 THROUGH 35-1-927, 

35-1-929, 35-1-930, 35-1-1001 THROUGH 35-1-1013, 35-1-1015 

THROUGH 35-1-1020, 35-1-1025, 35-1-1101 THROUGH 35-1-1103, 

35-1-1201 THROUGH 35-1-1205, AND 35-1-1301 THROUGH 

35-1-1306, MCA; AND PROVIDING A DELAYED EFFECTIVE DATE AND 

AN APPLICABILITY DATE." 
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STATEMENT OF INTENT 

A statement of intent is required for this bill because 

secretary of state is authorized to adopt rules 

prescribing forms and establishing fees. The fees should be 

established to be commensurate with the cost of the services 

provided. Existing forms should be modified to the extent 

necessary to conform to this bill whenever possible. New 

forms should be as easy to use as possible. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. As used in 

[sections l through 181], the following definitions apply: 

{ l) "Articles of incorporation" include amended and 

restated articles of incorporation and articles of merger. 

( 2) "Authorized shares" means the shares of all classes 

that a domestic or foreign corporation is authorized to 

issue. 

( 3} "Conspicuous" means written so that a reasonable 

person against whom the writing is to operate should have 

noticed it. For example, printing in italics, boldfacer or 

contrasting color or typing in capitals or underlining is 

conspicuous. 

{4) ''Corporation'' or ''domestic corporation'' means a 

corpor,;;1tion for profit that is not a foreign corporation and 
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that is inc>rporated under or subject to the provisions of 

{sections 1 through 181). 

( S.) "Deliver" includes mail. 

(6) "Distribution" means a direct or indirect transfer 

of money or other property, except its own shares, or an 

incurrence of indebtedness, by a corporation to or for the 

benefit of its shareholders in respect of any of its shares. 

A distribution may be in the form of a declaration or 

payment of a dividend; a purchase, redemption, or other 

acquisition of shares; a distribution of indebtedness; or 

other form. 

(7} "Effective date of notice" means the date 

determined as provided in (section 2). 

(8) "Employee" includes an officer but not a director. 

A director may accept duties that make that director an 

employee. 

(9) "Entityn includes: 

(a) a corporation and a foreign corporation; 

(b) a not-for-profit corporation; 

(C) a profit and a not-for-profit unincorporated 

association; 

(d) a business trust, estate, partnership, trust, and 

two or more persons having a joint or common economic 

interest; and 

(e) a state, the United States, or a foreign 
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government. 

( 10) 11 Foreign corporation" means a corporation for 

profit incorporated under a law other than the law of this 

state. 

(11) "Governmental subdivision" includes an authority, 

county, district, and city or town. 

(12) "Includes 1
' denotes a partial definition. 

(13) "Individual" includes the estate of an incompetent 

or deceased individual. 

(14} 11 Means" denotes an exhaustive definition. 

(15) "Notice'' means notice as provided in (section 2), 

(16) ''Person'' includes an individual and an entity. 

( 17} "Principal office" means the office, whether 

in-state or out-of-state, that is designated in the annual 

report as the office where the principal executive offices 

of a domestic or foreign corporation ace located. 

(18} "Proceeding" includes a civil suit and a criminal, 

administrative, and investigatory action. 

( 19} "Record date 11 means the date established under 

[sections 33 through 48] or (sections 49 through 74) on 

which a corporation 

shareholders and their 

determines the 

shareholdings 

identity of 

for purposes 

its 

of 

[sections l through 181). The determination must be made as 

of the close of business on the record date unless another 

time for determination is specified when the record date is 
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fixed. 

(20) "Secretary'' means the corporate officer to whom the 

board of directors has delegated responsibility under 

f~ect1011 94] for custody of the minutes of the meetings of 

the board of directors, for custody of the minutes of the 

shd.reholders 1 meetings, and for authenticating records of 

the corporation. 

{21) 1'Share 11 means the unit into which the proprietary 

interests in a cOLporation are divided. 

{22) "Shareholder" means the person in whose name shares 

are registered 1n the records of a corporation or the 

beneficial owner of shares to the extent of the rights 

granted by a nominee certificate on file with a corporation. 

(23) "State", when referring to a part of the United 

States, includes a state, commonwealth, territory, or 

insular possession of the United States and the agencies and 

governmental subdivisions of the entities listed. 

(24) "SubscriberH means 

shares 1n a 

incorpora.tion. 

corporation, 

a person 

whether 

who subscribes for 

before or after 

(25) 1'United States'' includes a district, an authority, 

a bureau, a commission, a department, and any other agency 

of the United States. 

( 26) "Voting group" means shares of one or more classes 

or series that under the articles of incorporation of 
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lsections l through 181) are entitled to vote and be counted 

together collectively on a matter at a meeting of 

shareholders. All shares entitled by the articles of 

incorporation er [sections l through 1B1) to vote generally 

on the matter are for that purpose a single voting group. 

NEW SECTION. Section 2. Notice. ( l) Notice under 

[sections 1 through 181} must be in writing unless oral 

notice is reasonable under the circumstances. 

(2) Notice n1ay be communicated in person; by telephone, 

telegraph, teletype, facsimile, or other form of wire or 

wireless communication; or by mail or private carrier. If 

these forms of personal notice are impracticable, notice may 

be communicated by a newspaper of general circulation in the 

area where it is published or by radio, television, or other 

form of public broadcast communication. 

(3) Written notice by a domestic or foreign corpctation 

to its shareholders, if in a comprehensible form, is 

effective when mailed if it is mailed postpaid and correctly 

addressed to the shareholder's address shown in the 

corporation's current record of shareholders. 

(4) Written nvtice to a domestic or foreign corporation 

authorized to transact business in this state, may be 

addressed to: 

(cl) its registered agent at its registered office; or 

(Ll) the corpuration or its secretary at its principal 

-6- HB 552 



1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0552/02 

office as shotn in its most recent annual report or, in the 

case of a foreign corporation that has not yet delivered an 

annual report, 1n its application for a certificate cf 

authority. 

(5) Except as provided in subsections (3) and (4), 

written notice, if in a comprehensible farm, is effective at 

the earliest of the following: 

(a) when received; 

lb) 5 days after its deposit in the United States mail, 

as evidenced by the postmark, if mailed postpaid with 

correct postage; or 

(c) on the date sho~n on the return receipt, if sent by 

certified mail, return receipt requested, and the receipt is 

signed by or on behalf of the addressee. 

(6) Oral notice is effective ~.-~.en communicated if it is 

communicated in a comprehensible manner. 

I 7) If [sections 1 thr~ugh 181] prescribe notice 

requirements for particular circumstances, those 

requirements govern. If articles of incorporation or bylaws 

prescribe notice requirements that are consistent with this 

section or other provisions of [sections 1 through 181], 

those requirements govern. 

NEW SECTION. Section 3. Reservation of power to amend 

or repeal. The legislature has power to amend or repeal all 

or pat't of (sections l through 181] at any time, and all 
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domestic and foreign corporations subject to [sections l 

through 181] are governed by the amendment or repeal. 

NEW SECTION. Section 4. Piling require■ents. All of 

the following requirements must be met before a document is 

entitled to be filed under this section by the secretary of 

state: 

(1) A document that is required or permitted by 

(sections 1 through 181] to be filed in the office of the 

secretary of state must satisfy the requirements of this 

section and of any other section that adds to or varies 

these requirements. 

{2) The document must contain the information required 

by (sections l through 181]. It may contain other 

information as well. 

(3) The document must be typewritten or printed. 

(4) The ducument must be in the English language. A 

corporate name need not be in English if it is written in 

English letters or Arabic or Roman numerals. The certificate 

of existence required of foreign corporations need not be in 

English if it is accompanied by a reasonably authenticated 

English translation. 

(5) The document must be executed: 

(a) by the chairman of the board of directors of a 

domestic or foreign corporation, by its president, or by 

another of its officers; 
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{b) if directors have not been selected or the 

corporation has not been formed, by an incorporator; or 

(c) if the corporation is in the hands of a [eceiver, 

lruslee, or other court-appointed fiduciary, 

fiduciary. 

by that. 

16) The person executing the document shall sign it and 

state beneath or opposite the person's signature the 

person's name and the capacity in which the person signs. 

The document may but need not contain the corporate seal, an 

attestation by the secretary or an assistant secretary, and 

an acknowledgment, verification, or proof. 

(7) The document must be in or on the prescribed form 

if the secretary of state has prescribed a mandatory form 

for the document under [section 6). 

(8) The document must be delivered to the office of the 

secretary of state for filing and must be accompanied by; 

(a) one copy, except as provided in [sections 30 and 

168]; 

(b) the correct filing fee; and 

tel any franchise tax, license fee, or penalty required 

by (sections 1 through 181), rules promulgated under 

(sections 1 through 181], or other law. 

NEW SECTION. Section 5. Facsi■ile filing 

requirements liability. (1) The secretary of state shall 

treat a facsimile copy of a document that is required or 
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permitted to be filed under (sections 1 through 181] and the 

signatures on the facsimile copy in the same manner as an 

original for purposes of [sections 1 through 181] provided 

that the secretary of state receives the original document 

within 5 working days of the receipt of the facsimile copy. 

If all other requirements are met, the date of filing 

relates back to the date of receipt of the facsimile copy. 

(2} A facsimile copy is entitled to be filed under this 

section if it is: 

(a) produced by a method of transmission of images in 

which the image is scanned at the transmitter; and 

(b) legible and the same size as the original. 

{3) During the 5-day period referred to in-subsection 

{l), the recorded facsimile copy constitutes constructive 

n0tice for all purposes of the original document. 

14) If the original document is not received within 5 

working days of receipt of the facsimile copy as provided in 

subsection (1), the filing of the facsimile copy is void. 

(5) A person who files a false document by facsimile 

copy is liable to an aggrieved party for three times the 

amount of damages resulting from the filing of the false 

document. 

NEW SECTION. Section 6. Fonu. (1) The secretary of 

state may by rule prescribe and furnish on request forms or 

computer formgts for: 

-10- HB 552 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2, 

HB 0552/02 

(a} an ap,dication for a certificate of existence; 

(b) a foreign corporation's application for a 

certificate of authority to transact business in this state; 

(C) a foreign corporation's application for a 

certificate of withdrawal; 

(d) the annual report; and 

(e) other documents required or permitted to be filed 

by [sections l through 181]. 

(2) If the secretary of state so requires, use of any 

of the forms or formats listed in subsection (1) is 

mandatory. 

NEW SECTION. Section 7. Fees for filing, copying, and 

services. (l) The secretary of state shall establish by rule 

fees for filing documents and 1ssuing 

required by (sections l through 181]. 

certificates as 

(2) The secretary of state 5hall establish by rule fees 

for copying documents, priority handling, transmitting or 

filing facsimile copies, and providing computer-generated 

information. 

13) The fees prescribed under this section must be 

reasonably related to the costs of processing the documents 

and preparing and providing the services. The secretary of 

state shall mai~tain records sufficient to support the fees 

established under this section. 

NEW SECTfON. Section 8. License fee. Ill In addition 
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to the filing fee authorized by [section 7], the secretary 

of state shall charge and collect from each domestic 

corporation a license fee based upon the number of shares 

that it will have authority to issue or the increase in the 

number of shares that it will have authority to issue, at 

the time of: 

(a) filing its articles of incorporation; 

(b) filing articles of amendment increasing the number 

of authorized shares; and 

(c) filing articles of merger or consolidation 

increasing the number of authorized shares that the 

surviving or new corporation, if a domestic corporation, 

will have authority to issue above the aggregate number of 

shares that 

constituent 

the constituent domestic corporations and 

foreign corporations authorized to transact 

business in this state have authority to issue. 

(2) The license fee for domestic corporations is as 

follows: 

(a) O to 50,000 shares ......•.•.•••................ $ 50 

(bl 50,000 to 100,000 shares .•.•••••.•.............. 100 

(c) 100,000 to 250,000 shares .....••.•..••.......... 250 

(d) 250,000 to 500,000 shares ...•.....•.•..•.•..•... 400 

(e) 500,000 to 1,000,000 shares .........•..........• 600 

(f) over 1,000,000 shares •••..•.•••............... 1,000 

(3) In addition to the filing fee authorized by 
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lsection 71, the secretary of state shall charge and collect 

from each foreign corporation a license fee of $100 at the 

time of filing an application for a certificate of authority 

to transact business. 

NEW SECTION. Section 9. Effective time and date of 

doc1111ent. (1) Except as provided in subsection (2) and 

(section 10}, a document accepted for filing is effective: 

(a) at the time of fiiing on the date it is filed, as 

evidenced by the s~cretary of state's date and 

endorsement on the original document; or 

time 

{b) at the time specified in the document as its 

effective time on the date it is filed. 

(2) A document may specify a delayed effective time and 

date, and if it does so the document becomes effective at 

the time and date specified. If a delayed effective date but 

no time is specified, the document is effective at the close 

of business on that date. A delayed effective date for a 

document may not be later than 90 days after the date it is 

filed. 

NEW SECTION. Section 10. Correcting filed document. 

(l) A domestic or foreign corporation may correct a document 

filed by the secretary of state if the document contains an 

incorrect statement or was defectively executed, attested, 

sealed, verified, or acknowledged. 

(2) A document is corrected by: 

-13- HB 552 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0552/02 

(a) preparing articles of correction that; 

(i) describe the document including its filing date, or 

have attached a copy of the document; 

(ii) specify the incorrect statement and the reason it 

is incorrect or the manner in which the execution was 

defective; and 

(iii) correct the incorrect statement or 

execution; and 

defective 

(b) delivering the articles to the secretary of state 

for filing. 

(3) Articles of correction are effective on the 

effective date of the document they correct except as to 

persons relying on the uncorrected document and adversely 

affected by the correction. As to those persons, articles of 

correction are effective when filed. 

NEW SECTION. Section 11. Filing duty of secretary of 

state. (1) If a document delivered to the office of the 

secretary of state for filing satisfies the requirements of 

[section 41 and [section 51, if applicable, the secretacy of 

state shall file it. 

(2) The secretary of state shall file a document by 

stamping or otherwise endorsing "Filed 11
, together with the 

secretary of state's name, official title, and the date and 

time of receipt, on the original, the document copy, and the 

receipt for the filing _fee. Except as provided in {section 
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30) and 3S-l-l·Jl4, after filing a document, the secretary of 

state shall deliver the document copy to the domestic or 

foreign corporation or its representative, along with the 

filing fee receipt or acknowledgment of receipt if no fee is 

required. 

(3) If the secretary of state refuses to file a 

document, the secretary of state shall return it to the 

domestic or foreign corporation or its representative within 

10 days after the document was delivered, together with a 

brief written explanation of the reason for the refusal. 

(4) The secretary of state's duty to file documents 

under this section is ministerial. The secretary of state 1 s 

filing or refusing to file a document does not: 

(a) affect the validity or invalidity of the document 

in whole or part; 

(b) relate to the correctness or incorrectness of 

information contained in the document; or 

(c) create a presumption that the document is valid or 

invalid or that information contained in the document is 

correct or incorrect. 

NEW SECTION. Section 12. Appeal froa secretary of 

state's refusal to file document. (l) If the secretary of 

state refuses to file a document delivered to the secretary 

of state's office for filing, the domestic or foreign 

corporation may appeal the refusal to the district court for 
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the first judicial district. The appeal is begun by 

petitioning the court to compel the filing of the document 

and by attaching to the petition the document and the 

secretary of state's explanaLion of his refusal to file. 

(2) The court may summarily order the secretary of 

state to file the document or take other action the court 

considers appropriate. 

(3} The court's final decision may be appealed as in 

other civil proceedings. 

NEW SECTION. Section 13. Evidentiary effect of copy of 

filed doclllllent. A certificate attached to a copy of the 

document filed by the secretary of state, bearing the 

secretary of state's signature, which may be in facsimile, 

and the seal of this state, is conclusive evidence that the 

original document is on file with the secretary of state. 

NEW SECTION. Section 14. Certificate of existence or 

authorization. {l) Anyone may apply to the secretary of 

state to furnish a certificate of existence for a domestic 

corporation or a certificate of authorization for a foreign 

corporation. 

(2) A certificate of existence or authorization must 

set forth: 

(a) the domestic corporation 1 s corporate name or the 

foreign corporation's corporate name used in this state; 

(b) (i) that the domestic corporation is incorporated 
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under the law of this state, the date of its incorporation, 

and the period of its duration if less than perpetual; or 

(ii) that the foreign corporation is authorized to 

transact business in this state; 

(c) that all fees, taxes, and penalties owed to this 

state have been paid, if: 

( i) payment is reflected in the records of the 

secretary of state and the department of revenue; and 

{ii) nonpayment affects the existence or authorization 

of the domestic or foreign corporation; 

(d) that its most recent annual report required by 

[section 179) has been delivered to the secretary of state; 

{e) that articles of dissolution have not been filed; 

14 and 

15 

16 

17 

{f) other facts of record in the office of the 

secretary of state that may be requested by the applicant. 

I 3 J Subject to any qualification stated in the 

18 certificate, a certificate of existence or authorization 

19 

20 

issued by the secretary of state may be relied upon as 

conclusive evidence that the domestic or foreign corporation 

21 is in existence or is authorized to transact business in 

22 this state. 

23 

24 

25 

NEW SECTION. Section 15. Secreta,y of state -- powers 

ruleaaking. (1) The secretary of state has the power 

reasonably necessary to perform the duties required of the 
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secretary of state by [sections l through 181). 

{2) The secretary of state may adopt rules to perform 

the duties required of the secretary of state under 

[sections 1 through 181), including establishing necessary 

fees. 

NEW SECTION. Section 16. Incorporators. One or more 

persons may act as the incorporator or incorporators of a 

corporation by delivering articles of incorporation to the 

secretary of state for filing. 

NEW SECTION. Section 17. Articles of incorp:>ration. 

(1) The articles of incorporation must set forth: 

(a) a corporate name for the corporation that satisfies 
'"1"!"" 

the requirements of [section 25]; 

(b) the number of shares the corporation is authorized 

15 to issue; 

16 

17 

(C) (i) the street address of the corporation's initial 

registered office and, if different, the mailing address; 

18 and 

19 

20 

21 

22 

23 

24 

2', 

(ii} the name of its initial registered agent at that 

office; and 

(d) the name and address of each incorporator. 

I 2 l The articles of incorporation may set forth: 

(a) the names and addresses of the individuals who are 

to ::,erve as the initial directors; 

I b) provisions consistent with law regarding: 
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(i) the ~urpose or purposes for which the corporation 

is organized; 

(ii) managing the business and regulating the affairs of 

the corporation; 

(iii) defining, limiting, and regulating the powers of 

the corporation, its board of directors, and shareholders; 

(iv} a par value for authorized shares or classes of 

shares; and 

(V) the imposition of personal liability on 

shareholders for the debts of the corporation to a specified 

extent and upon specified conditions; 

lC) any provision that under [sections l through 181) 

is required or permitted to be set forth in the bylaws; and 

(d} a provision eliminating or limiting the liabil1ty 

of a director to the corporation or its shareholders for 

money damages for any actions taken or any failure to take 

any action, as a director, except liability for: 

(i) the amount of a financial benefit received by a 

director to which the director is not entitled; 

(ii) an intentional infliction of ha.rm on the 

corporation or the shareholders: 

set 

{iii) a violation of (section 93); or 

{iv) an intentional violation of criminal law. 

(3) The articles of incorporation are not required to 

forth any of the corporate powers enumerated in 
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[sections l through 181]. 

NEW SECTION. Section 18. Incorporation. ( 1) Unless a 

delayed effective date is specified, the corporate existence 

begins when the articles of incorporation are filed. 

(2) The secretary of state's filing of the articles of 

incorporation is conclusive proof that the incorporators 

have satisfied all conditions precedent to incorporation 

except in a proceeding by the state to cancel or revoke the 

incocporation or involuntacily dissolve the corporation. 

NEW SECTION. Section 19. Organization of corporation. 

tl} After incorp..:iration: 

(a) if initial directors are named in the articles of 

incorporation, the initial directors shall hold an 

organizational meeting, at the call of a majority of the 

directors, to complete the organization of the corporation 

by appointing otficers, adopting bylaws, and carrying on any 

other business brought before the meeting: or 

(b) if initial directors are not named in the articles, 

the incorporator O< incorporators shall hold an 

organizational meeting at the call of a majority of the 

incorporators: 

(i) to elect directors and complete the organization of 

the corporation; or 

(ii) to elect a board of directors who shall complete 

the organizativn of the corporation. 
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(2) Action required or permitted by {sections l through 

lbll tu be taken by incorporators at an organizational 

meeting may be taken without a meeting if the action taken 

.~ evidenced by one or more written consents describing the 

c1ction taken and signed by each incorporator. 

(3} An organizational meeting may be held in the state 

vr out of the state. 

NEW SECTION. Section 20. Bylaws. 111 The incorporators 

or board of d~rectors ~fa c~rporation shall adopt initial 

bylaws for the corporation. 

{2) The bylaws of a corporation may contain any 

prov1sion for managing the business and regulating the 

affairs of the corporation that is consistent with law or 

the articles of incorporation. 

NEW SECTION. Section 21. Eaergency bylaws. t 11 Unless 

the articles of incorpotation provide otherwise, the board 

of directors of a corporation may adopt bylaws to be 

effective only in an emergency as defined in subsection (4). 

The emergency bylaws, which are subject to amendment or 

repeal by the shareholders, may make all provisions 

necessary for managing the corporation during the emergency, 

including: 

(a) procedures for calling a meeting of the board of 

directors; 

(b) quorum requirements for the meeting; and 
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{c) designation of additional or substitute directors. 

{2) All provisions of the regular bylaws consistent 

with the emergency bylaws remain in effect during the 

emergency. The emergency bylaws are not in effect after the 

emergency ends. 

(3) Corporate action taken in good faith in accordance 

with the emergency bylaws: 

(a) binds the corporation; and 

(b) may not be used to ~mpose liability on a corporate 

director, officer, employee, or agent. 

(4) For purposes cf this section, an emergency e~ists 

if a quorum of the corporation's directors cannot readily be 

assembled because of some catastrophic event. 

NEW SECTION. Section 22. Purposes. ( 1) Each 

corporation incorporated under (sections 1 through 181] has 

the purpose of engaging in any lawful business unless a more 

1 imi ted purpose is set forth in the articles of 

incorporation. 

(2) A corporation organized under another statute of 

this state may incorporate under (sections l through 181) 

only if the incorporation is permitted by and subject to all 

limitations of the other statute. 

(3) Subject to the limitation in subsection ( 2 l, 

corporations may be organized under (sections 1 through 181) 

t0r .Jny lawful purpose or purposes except for the purpose of 
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NEW SECTION. Section 23. General 

articles of incorporation provide 
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powers. Unless 

othen..iise, 

its 

each 

corporation has perpetual duration and succession in its 

corporate name and, unless otherwise prohibited by law, has 

the same powers as an individual to do all things necessary 

er convenient to carry out its business and affairs, 

including without limitation, the power: 

11) to sue and be sued, complain, and defend in its 

corporate name; 

(2) ta have a corporate seal, which may be altered a~ 

will, and to use it or a facsimile of the seal by impressing 

or affixing it or in any other manner reproducing it: 

(3) to make and amend bylaws, consistent with its 

articles of incorporation or \rr.lith the laws of this state, 

for managing the business and regulating the affairs of the 

corporation; 

(4) to purchase, receive, lease, or otherwise acquire 

and to own, hold, improve, use, and otherwise deal with real 

or personal property or any legal or equitable interest in 

property, wherever locatedi 

(5) to sell, convey, mortgage, pledge, lease, exchange, 

and otherwise dispose of all or any part of its property; 

(6) to purchase, receive, subscribe for, or otherwise 

acquire any other entity; to own, hold, vote, use, sell, 
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mortgage, lend, pledge, or othetwise dispose of any other 

entity; and to deal in and with shares or other interests 

in, or obligations of any other entity; 

( 7} to make contracts and guarantees; to incur 

liabilities: to borrow money; to issue its notes, bonds, and 

other obligations, which may be convertible into or include 

the option to purchase other securities of the corporation; 

and to secure any of its obligations by mortgage or pledge 

of any of its property, franchises, or income; 

(8) to lend money, invest and reinvest its funds, and 

receive and hold real and personal property as security for 

repaym£~~; 

(9) to be a promoter, partner, member, associate, or 

manager of any partnership, joint venture, trust, or other 

entity; 

(10) to conduct its business, locate offices, and 

exercise the powers granted by (sections l through 181} in 

the state or out of the state; 

(llJ to elect directors and appoint officers, employees, 

and agents of the corporation; to define their duties; to 

fix their compensation; and to lend them money and credit; 

112) to pay pensions and 

pension trusts, profit-sharing 

establish pension 

plans, share bonus 

plans, 

plans, 

share option plans, and benefit or incentive plans for any 

or all of its current or former directors, officers, 
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employees, and agents; 

(13) to make donations for the public welfare or for 

charitable, religious, scientific, or educational purposes 

and, in time of war, to make donations in aid of war 

activities; 

{14) to cransact any lawful business that will aid 

governmental po11cy; and 

(15} to make payrnenLs or aonat1ons or to do any other 

act lhat 1s consistent w1rn 1aw ana cnat turthers tne 

business and arfairs of the corporation. 

NEW SECTION. Section 24. Ultra vires. (1) Except as 

provided in subsection (2), the validity of corporate action 

may not be challenged on the ground that the corporation 

lacks or lacked power to act. 

(2) A corporation's power to act may be challenged: 

(a) in a proceeding by a shareholder against the 

corporation to enjoin the act; or 

(b} in a proceeding by the corporation, directly, 

derivatively, or through a receiver, trustee, or other legal 

representative, against an incumbent or former director, 

officer, employee, or agent of the corporation. 

(3) In a shareholder 1 s proceeding under subsection 

(2)(a) to enjoin an unauthorized corporate act, the court 

may: 

(a) enjoin or set aside the act, if equitable anJ if 
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all affected persons are parties to the proceeding; and 

{b) award damages for loss, other than anticipated 

profits, suffered by the corporation or another party 

because ~f enjoining the unauthorized act. 

NEW SECTION. Section 25. Corporate 

corporate name: 

(a) must contain tne word 

naae. ( l l A 

"corporation", 

"incorporated", "company", or "limited 0
; the abbreviation 

''corp.'', "inc.'', ''co.", 0r ~ltd. 0
; or woras or abbreviations 

of similar meaning in another language: and 

{b) may not contain language that states or implies 

that the corporation is organized for a purpose or purposes 

other than those permitted by {section 22] and its articles 

of incorporation~ 

( 2) Except as authorized by subsections ( 3) and { 4), a 

corporate name must be distinguishable in the records of the 

secretary of state from: 

(a) the corporate name of another corporation 

incorporated or authorized to transact business in this 

state; 

(b) a corporate name 

(sections 26 or 27); 

(c) the fictitious 

reserved or 

name adopted 

registered under 

by a foreign 

corporation authorized to transact business in this state 

because its r~al name is unavailable: 
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(d) the corporate name of a not-for-profit corporation 

incorporated or authorized to transact business in this 

state: 

(e) the corporate name of a domestic corporation that 

has dissolved, but only distinguishable for a period of 120 

days after the effective date of its dissolution; and 

(f) any assumed business name, limited partnership 

name, trademark, or service mark registered or reserved with 

the secretary of state. 

(3) A corporation may apply to the secretary of state 

for authorization to use a name that is not distinguishable 

in the secretary of state's records from one or more of the 

nalllE!s described in subsection (2), The secretary of state 

shall authorize use of the name applied for if! 

(a) the other corporalion consents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguishable in the records of the secretary of state 

from the name of the applying corporation; or 

(b) the applicant delivers to the secretary of state a 

certified copy of the final judgment of a court of competent 

jurisdiction establishing the applicant's right to use the 

name applied for in the state. 

(4) A corporation may use the name, including the 

fictitious name, of another domestic or foreign corporation 

-27- HB 552 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0552/02 

that is used in this state if the other corporation is 

incorporated or authorized to transact business in this 

state and the proposed user corporation: 

(a) has merged with the other corporation; 

(b) has been formed by reorganization of the other 

corporation; or 
.-.-

( C) has acquired all or substantially all of the 

assets, including the corporate name, of the other 

corporation . 

(5) [Sections l through 1811 do not control the use of 

fictitious name~ 

NEW SECTION. Section 26. Reserved naae. ( l) A person 

may reserve the exclusive use of a corporate name, including 

a fictitious name for a foreign corporation whose corporate 

name is not available, by delivering an application to the 

secretary of state for filing. The application must set 

forth the name and address of the applicant and the name 

proposed to be reserved. If the secretary of state finds 

that the corporate name applied for is available, the 

secretary of state shall reserve the name for the 

applicant's exclusive use for a nonrenewable 120-day period. 

(2) The owner of a reserved corporate name may transfer 

the reservation to another person by delivering to the 

secretary of state a signed notice of the transfer that 

states the name and address of the transferee. 
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Section 27. Registered n,..e of foreign NEW ~ECTION. 

corporation. (l) A 

corporate name, or its 

foreign corporation may register its 

corporate name with any addition 

required by (section 1651, if the name is distinguishable in 

the records of the secretary of state from the corporate 

names that are not available under [section 25(2)(c)). 

(2) A foreiqn corporation registers its corporate name, 

or its corporate name with any addition required by [section 

165), by delivering to the secretary ot state, for filing, 

an application: 

(a) setting forth its corporate name, or its corporate 

name with any addition required by [section 165], the state 

or country, the date of its incorporation, and a brief 

description of the nature of the business in which it is 

engaged; and 

(b) 

similar 

accompanied by a 

document, from 

incorporation. 

certificate 

the state 

(3) The name is registered for 

of existence, or a 

or country of 

the applicant's 

exclusive use on the effective date of the applicgtion. 

(4) A foreign corporation whose registration is 

effective may renew it for successive years by delivering to 

the secretary of state, for filing, a renewal application 

that complies with the requirements of subsection (2). The 

renewal application must be delivered between October l and 
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December 31 of the preceding year. The renewal application 

renews the registration for the following calendar year. 

{5) A foreign corporation whose registration is 

effective may continue to qualify as a foreign corporation 

under that name or consent in writing to the use of that 

name by a corporation later authorized to transact business 

in this state. The registration terminates when the foreign 

corporation is incorporated as a domestic corporation or the 

foreign corporation qualifies or consents to the 

qualification of another foreign corporation under the 

registered name. 

NEW SECTION. Section 28. Registered office 

registered agent. Each corporation shall continuously 

maintain in this state: 

(l) a registered office that may but need not be the 

same as any of its places of busineSSi and 

(2) a registered agent, who must be one of the 

following: 

ta} an individual who resides in this state and whose 

business office is identical to the registered office; 

(b) a domestic corporation or not-for-profit domestic 

corporation whose business office is identical to the 

registered office; or 

(c) a foreign corporation or not-for-profit foreign 

corporation aulhorized to transact business in this state 
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whose business office is identical to the registered office. 

NEW SECTION. Section 29. Change of registered office 

or registered agent. {l} A corporation may change its 

registered office or registered agent by delivering to the 

secretary of state, for filing, a statement of change that 

sets forth: 

(a) the name of the corporation; 

(b) the street address of its current registered office 

and, if different, the mailing address; 

(c) if the current registered office is to be changed, 

the street address of the new registererl office and, if 

different, the mailing address; 

(d) the name of its current registered agent; 

(e) if the current registered agent is to be changed, 

the name of the new registered age1\t and the new agent's 

written consent, either on the ~tatement or attached to it, 

to the appointment; and 

(f) that after the change or changes are made, the 

street addresses of its registered office and the business 

office of its registered agent will be identical. 

(2) If a registered agent changes the street address of 

its business office, that agent may change the street 

address of the registered office of any corporation for 

which it is the registered agent by notifying the 

corporation in writing of the change and signing, either 
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manually or in facsimile, and delivering to the secretary of 

state, for filing, a statement that complies with the 

requirements of subsection (1) and recites that the 

corporation has been notified of the change. 

NEW SECTION. Section 30. Resignation of registered 

agent. (l} A registered agent may resign as registered agent 

by signing and delivering to the secretary of state, for 

filing, the signed original and two copies of a statement of 

resignation. The statement may include a statement that the 

registered office is also discontinued. 

(2l After filing the st~teme11l, the secretary of state 

shall mail one copy to the registered office, if not 

discontinued, and the other copy to the corporation at its 

principal office. 

13) The agency appointment is terminated, and the 

registered office discontinued if so provided, 31 days after 

the date on which the statement was filed. 

NEW SECTION. Section 31. Service of process on 

corporation. (1) Service of process on a corporation must be 

effected upon the persons and in the manner provided by the 

Montana Rules of Civil Procedure. 

(2) The following are to be considered trustees for the 

corporation and its shareholders, for the purpose of service 

or demand, on a corporation dissolved pursuant to [sections 

l through 181] or Title 35, chapter 6: 
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(a) in the case of a voluntary dissolution, any one of 

those persons designated as trustees for service of process 

pursuant to a filing made with the secretary of state or, if 

no filing is made, any one of the directors or officers of 

lhe corporation listed in the annual report most recently 

filed with the secretary of state; or 

(b) in the case of an involuntary dissolution or 

expiration of a corporat1on's term, any one of those persons 

designated as receiver or trustee by a court of competent 

jurisdiction or any one ot the directors or officers of the 

corporation listed in the annual report most recently filed 

with the secretary of state. 

NEW SECTION. Section 32. Deaand on o, notice to 

corporation~ (1) This section applies when the law requires 

or permits a demand on or notice to a corporation. However, 

the law does not require that the demand or notice be served 

in accordance with the Montana Rules of Civil Procedure. 

12) A corporation's registered agent is the 

corporation's agent for demand or notice required or 

permitted by law. 

(3) If a corporation has no registered agent or the 

agent cannot with reasonable diligence be served, the demand 

may be made or the corporation may be notified by certified 

mail, return receipt requested, addressed to the secretary 

of the corporation at its principal office. The demand or 
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notice is perfected under this subsection at the earliest 

of, 

(a) the date the corporation receives the mail; 

(b) the date shown on the return receipt, if signed on 

behalf of the corporation: or 

(c) 5 days after its deposit in the united States mail, 

if mailed postpaid and correctly addressed. 

NEW SECTION. Section 33. Authorized shaees. (ll The 

articles of incorporation must prescribe the classes of 

shares and the number vf shares of each class that the 

corporation is authorized to issue. If more than one class 

of shares is authorized, the articles of incorporation must 

prescribe a dis~inguishing designation far each class. Prior 

to the issuance of shares of a class, the preferences, 

limitations, and relative rights of that class must be 

described in the articles of incorporation. All shares of a 

class must have preferences, limitations, and relative 

rights identical to those of other shares of the same class, 

except to the extent otherwise permitted by (section 34}. 

(2) (a) The articles of incorporation must authorize: 

(i) one or more classes of shares that together have 

unlimited voting rights; and 

(ii) one or more classes of shares which may be the same 

class or classes ~s those.with voting rights. 

(U) The cldsses of shares listed in subsections 
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(2)(a)(i) and (2J(a)(ii), taken together are entitled to 

receive the net assets of the corporation upon dissolution. 

(3) The articles of incorporation may authorize one ur 

more classes of shares that: 

(a} have special, conditional~ or limited voting rights 

or no right to vote, except to the extent prohibited by 

(sections l through 181]; 

lb) are redeemable or convertible as specified in the 

articles of 1ncorporation: 

(1) at tne option or the corporat1on, the shareholder, 

or anotner person or upon tne occurrence ot a aes1gnatea 

event· 

(ii) for 

property; and 

cash, indebtedness, securities, or other 

Iii i) in a designated amount or in an amount determined 

in accordance with a designat~d formula or by reference to 

extrinsic data or events; 

(c) entitle the holders to distributions calculated in 

any manner, including dividends that may be cumulative, 

noncumulative, or partially cumulative; and 

(d) have preference over any other class of shares with 

respect to distributions, including dividends and 

distributions upon the dissolution of the corporation. 

( 4) The description of the designations, preferences, 

1 imitations, and relative rights of share classes in 
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subsection {3) is not exhaustive. 

(5) When authorized by its articles of incorporation to 

do so, a corporation may issue bonds, debentures, or other 

obligations convertible into shares of any class in the 

amounts and on terms and conditions that may be provided by 

resolutions of the board of directors. 

NEW SECTION. Section 34. 'l'er- of class or series 

deter•ined by board of directors. (1) If the articles of 

incorporation so provide, the board of directors may 

determlne, in whole or pa:~, the preferences, limitations, 

and relative rights, within the limits set forth in (section 

33), of any class of shares before the issuance of any 

shares of that class or of one or more series within a class 

before the issuance of any shares of that series. 

(2) Each series of a class must be given a 

distinguishing designation. 

(3) All shares of a series must have preferences, 

limitations, and relative rights identical to those of other 

shares of the same series and, except to the extent 

otherwise provided in the description of the series, to 

those of other series of the same class. 

(4) Before issuing any shares of a class or series 

created under this section, the corporation shall deliver to 

the secretary of state, for filing, articles of amendment 

that are effective without shareholder action and that set 
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forth: 

(a) the name of che corporation; 

{b) the text of the amendment determining the terms of 

lhe class or series of shares; 

{c) the date the amendment was adopted; and 

(d) a statement that the amendment was duly adopted by 

the board of directors. 

NEW SECTION. Section 35. Issued and outstanding 

shares. ( i) A corporation may issue the number of shares of 

each class or series authorized by the articles of 

incorporation. Subject to [section 47], shares that are 

issued are outstanding shares until they are reacquired, 

redeemed, converted, or canceled. 

(2} The reacquisition, redemption, or conversion of 

outstanding shares is subject to (section 48] and to the 

limitations of subsection (3) of this section. 

{3) Whenever shares of the corporation are outstanding, 

one or more shares that together have unlimited voting 

rights and one or more shaces that together are entitled to 

receive the net assets of the corporation upon dissolution 

must be outstanding. 

NEW SECTION. Section 36. f'ractional shares. ( 1) A 

corpocation may: 

(a) issue fractions of a share or pay in money the 

value of fractions of a share; 
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(b) arrange for disposition of fractional shares by the 

shareholders; and 

{c) issue scrip in registered or bearer form entitling 

the holder to receive a full share upon surrendering enough 

scrip to equal a full share. 

(2) Each certificate representing scrip must be 

conspicuously labeled ttscriptt and must contain the 

1nformat1on required by [section 42). 

l3J The holder of a fractional share is entitled to 

exercise the rights of a shareholder, including the right to 

vote, to receive dividends, and to participate in the assets 

of the corporation upon liquidation. The holder of scrip is 

not entitled to any of these rights unless the scrip 

provides for them. 

{4) The board of directors may authorize the issuance 

of scr1p subject to any condition considered desirable, 

including the condition: 

{a) that the scrip will become void if not exchanged 

for full shares before a specified date; and 

(b} that the shares for which the scrip is exchangeable 

may be sold and the proceeds paid to the scripholders. 

NEW SECTION. Section 37. Subscription for shares 

before incorporation~ (l) A subscription for shares entered 

into before incorporation is irrevocable for 6 months unless 

the sub$cription agreement provides a longer or shorter 
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period or unlr.ss all the subscribers agree to revocation. 

(2) The board of directors may determine the payment 

terms of subscriptions for shares that were entered into 

before incorporation, unless the subscription agreement 

specifies them. A call for payment by the board of directors 

must be uniform, so far as practicable, as to all shares of 

the same class or series unless the subscription agreement 

specifies otherwise. 

(31 Shares issued pursuant to subscriptions entered 

into before incorporation are fully paid and nonassessable 

when the corporation receives the consideration specified in 

tne subscription agreement. 

(4) If a subscriber defaults 1n paymen~ or money or 

property under a subscription agreement entered into. betore 

incorporation, the corporation mey collect the amount owed 

in the same manner as it would collect any other debt. 

Alternatively, unless the subscription agreement provides 

otherwise, the corporation may rescind the agreement and may 

sell the shares if the debt remains unpaid more than 20 days 

after the corporation sends written demand for payment to 

the subscriber. 

(5) A subscription agreement entered into after 

incorporation is a contract between the subscriber and the 

corporation and is subject to the provisions of [section 

38 I. 
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NEW SECTIO_li_._ Section 38. Issuance of shares. ( 1) The 

powers granted in this section to the board of directors may 

be reserved to the shareholders by the articles of 

incorporation. 

(2) The board of directors may authorize shares to be 

issued for consideration consisting of any tangible or 

intangible property or benefit to the corporation, including 

cash, promissory notes, services performed, contracts for 

services to be performed, or other securities of the 

corporation. 

(3) Befort the corporation issues shares, the board of 

directors must determine that the consideration received or 

to be received for shares to be issued is adequate. The 

determination by the board of directors is conclusive with 

regard to the adequacy of consideration tor the issuance of 

shares relating to whether the shares are validly issued, 

fully paid, and nonassessable. 

14) When the corporation receives the consideration for 

which the board of directors authorized the issuance of 

shares, the shares issued for the consideration are fully 

paid and nonassessable. 

15) The corporation may place in escrow shares issued 

for a contract for future services or benefits or a 

promissory note, or the corporation may also make other 

arrangements to restrict the transfer of the shares and may 
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credit distributions in respect of the shares against their 

purchase price until the services are performed, the note is 

paid, oc the benefits received. If the services are not 

performed. the note is not paid, or the benefits are not 

received, the shares escrowed or restricted and the 

distributions credited may be canceled in whole or in part. 

NEW SECTION. Section 39. Liability of shareholders. 

(1) A purchaser from a corporation of its own shares is not 

liable to the corporation or its creditors with respect to 

the shares except to pay the consideration for which the 

shares were authorized to be issued as provided in {section 

38} or specified in the subscription agreement as provided 

in [section 37]. 

(2) Unless otherwise provided in the articles of 

incorporation, a shareholder of a corporation is not 

personally liable for the acts or debts of the corporation 

except that a shareholder may become personally liable by 

reason of that shareholder's own acts or conduct. 

NEW SECTION. Section 40. Share dividends. (1) Unless 

the articles of incorporation provide otherwise, shares may 

be issued pro rata anJ without consideration to the 

corporation's shareholders or to the shareholders of one or 

more classes or series. An issuance of shares under this 

subsection is a share dividend. 

(2) Shares of one class or series m..iy nol be issued as 
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a share dividend in respect of shares of another class or 

series unless: 

{a) the articles of incorporation authorize the 

issuance; 

jb} a majority of the votes entitled to be cast by the 

class or series to be issued approve the issue: or 

(c) there are no outstanding shares of the class or 

series to be issued. 

(3) If the board of directors does not fi~ the record 

date for determining shareholders entitled to a share 

dividend, the record date is the date the board of directors 

authorizes the share dividend. 

NEW SECTION. Section 41. Share options. r. corporation 

may issue rights, options, or warrants for the purchase of 

shares of the corporation. The board of directors shall 

determine the terms upon which the rights, opt ions, or 

warrants are issued, their form and content, and the 

consideration for which the shares are to be issued. 

NEW SECTlON. Section 42. For■ and content of 

certificates. (1) Shares may but need not be represented by 

certificates. Unless {sections l through 181] or another 

statute expressly provide otherwise, the rights and 

obligations of shareholders are identical whether or not 

their shares are represented by certificates. 

(2) At a minimum, each share certificate must state on 
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its face: 

(a) the name of the issuing corporation and that it is 

organized under the law of this state; 

(b) the name of the person to whom issued; and 

(c) the number and class of shares and the designation 

of the series, if any, that the certificate represents. 

( 3) (a) If the issuing corporation is authorized to 

issue different classes of shares or different series within 

a class the following must be summarized on the front or 

back of each certificate: 

(i) the designations, relative rights, preferences, and 

limitations applicable to eacn Cjass; 

(ii) the variations in rights, preterences, and 

limitations determined for each series; and 

(iii) thE authority of tne boaro ct airectc~w 

determine variations for future series. 

{b} Alternatively, eacr1 certificate may 

~:) 

state 

conspicuously on its front or back that the corporation will 

furnish the shareholder this information on request in 

writing and without charge. 

(4} Each share certificate must be signed, either 

manually or in facsimile, by two officers designated in the 

bylaws or by the board of directors and may bear the 

corporate seal or its facsimile. 

{5) If the person who signed, either manually or in 
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facsimile, a share certificate no longer holds office when 

the certificate is issued, the certificate remains valid. 

NEW SECTION. Section 43. Shares without certificates. 

(l} Unless the articles of incorporation or bylaws provide 

otherwise, the board of directors of a corporation may 

authorize the issue of some or all of the shares of any or 

all of its classes or series without certificates. The 

authorization does not affect shares already represented by 

certificates until they are surrendered to the corporation. 

(2) Within a reasonable time after the issuance or 

transfer of shares without certificates, the corporation 

shall send the shareholder a written statement of the 

information required on certificates by [section 42) and, if 

applicable, suosect1on (l} of this section. 

NEW SECTION. Section 44. Restriction on transfer or 

registration of transfer of shares and other securities. (1) 

The articles of incorporation, the bylaws, an agreement 

among shareholders, or an agreement between shareholders and 

the corporation may impose restrictions on the transfer or 

registration of transfer of shares of the corporation. A 

restriction does not affect shares issued before the 

restriction was adopted unless the holders of the shares are 

parties to the restriction agreement or have voted in favor 

of the restriction. 

(2) A restriction on the transfer or registration of 
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transfer of shares is valid and enforceable against the 

holder or a trar1sferee of the holder if the restriction is 

aLlthorized by this section and its existence is noted 

conspicuously on the front or back of the certificate or is 

contained in the information statement required by [section 

43]. Unless noted, a restriction is not enforceable against 

a person without Knowledge of the restriction. 

(3} A restriction on the transter or registration of 

transfer of shares is authorized: 

(a) to maintain the corporation's status when it is 

dependent on the number or identity of its shareholders; 

lb) to preserve exemptions under federal or state 

securities law: 

(c) to preserve an election under the Internal Revenue 

Code; or 

(d) for any other reasonable purpose. 

(4) A restriction on the transfer or registration of 

transfer of shares may: 

(a) obligate the shareholder first to offer the 

corporation or other person, separately, consecutively, or 

simultaneously, an opportunity to acquire the restricted 

shares; 

(b) obligate the corporation or other person, 

separately, consecutively, or simultaneously, to acquire the 

restricted shares; 
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(C) require the corporation, the holders of any class 

of its shares, or another person to approve the transfer of 

the restricted shares, if the requirement is not manifestly 

unreasonable: or 

(d) prohibit the transfer of the restricted shares to 

designated persons or classes of persons if the prohibition 

is not manifestly unreasonable. 

(_5) For purposes of this section, "shares" includes a 

~ecurity convertible into or carrying a c~ght to subscribe 

for or acquire shares. 

NEW SECTION. Section 45. &xpense of issue .. A 

corporation may pay the eKpenses of selling or underwriting 

its shares and of organizing or reorganizing the corporation 

from the consideration received for shares. 

NEW SECTION. Section 46. Shareholders' pl'eemptive 

rights. (1) The shareholders of a corporation do not have a 

preemptive right tc acquire the corporation's unissued 

shares except to the extent provided in the articles of 

incorporation. 

( 2) A statement included in 

incorporation that "the corporation 

the articles 

elects to 

of 

have 

preemptive rights", or similar words, means that all of the 

following principles apply except to the extent the articles 

of incorporation expressly provide otherwise: 

(a) 'fhe shax:eholders of the corporation have a 
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preemptive ri~ht, granted on uniform terms and conditions 

prescribed by the board of directors to provide a fair and 

reasonable opportunity to exercise the right, to acquire 

proportional amounts of the corporation's unissued shares 

upon the decision of the board of directors to issue them 

and to acquire proportional amounts of the corporation's 

issued shares acquired by the corporation pursuant to 

(section 47] upon the decision of the board of directors to 

convey them.. 

(b) A shareholder may waive his preemptive right, A 

waiver evidenced by a writing is irrevocable even though 1t 

is not supported by consideration. 

(c) Shareholders ot a corporation nave no preemptive 

right to acquire proportional amounts of shares with respect 

to: 

(i) shares issued as compensation to directors, 

officers, agents, or employe£~ of the corporation, its 

subsidiaries, or its affiliates; 

(ii) shares issued to satisfy conversion or option 

rights created to provide compensation to directors, 

officers, agents, or employees of the corporation, its 

subsidiaries, or its affiliates; 
~ 

(iii) shares guthorized in articles of incorporation 

that are issued within 6 months from the effective date of 

incorporation; or 
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(iv) shares sold otherwise than for money. 

(d) Solders of shares of any class without general 

voting rights but with preferential rights to distributions 

or assets have no preemptive rights with respect to shares 

of any class. 

(e) Holders of shares of any class with general voting 

rights but without preferential rights to distributions or 

assets have no preemptive rights with respect to shares of 

any class with preferential rights to distributions or 

assets unless the shares with preferential rights are 

convertible into or carry a riqht tc subscribe for or 

acquire shares without preferential right~. 

(f) Shares subJect to p1eampt1ve rights that are not 

acquired by shareholders may be issued to any person for a 

period of 1 year after being offered to shareholders at a 

consideration set by the board of directors that is not 

lower than the consideration set for the exercise of 

preemptive rights. An offer at a lower consideration or 

after the e:ii::piration -b'"f l year is 

shareholders' preemptive rights. 

subject to the 

(g) Shares acquired by the corporation pursuant to 

[section 471 have no preemptive rights as long as they are 

owned by the corporation. 

(3) For purposes of this section, "shares" includes a 

security convertible into or carrying a right to subscribe 
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for or acquire snares. 

NEW SECTION. Section 47. Corporation's acquisition of 

its own shares. (l) Except as provided in subsection (2), a 

corporation may acquire its own snares, and those snares 

constitute autnor1zed Dut un1ssuea shares. 

(2) If provided by the ccrporation's articles of 

incorporation or bylaws, shares acquired pursuant to 

subsection (l) constitute author1zea ana issued shares. A 

corporation mav at any time. nv resolution of ~~~ hn~~~ -~ 

directors, cancel all or any part of the shares acquired 

under this subsection, 1n which case the shares constitute 

authorized but unissued shares. 

(3) If the articles of 1ncorporat1on prohibit the 

reissue ot acquired shares, the number of authorized shares 

is reduced by the number of snares acquired, effective on 

amendment of the articles of incorporation. 

(4) Articles of amendment may be adopted by the board 

of directors without shareholder action, must be delivered 

to the secretary of state, for filing, and must set forth: 

(aJ the name of the corporation: 

lb) the reduction in the number of authorized shares, 

itemized by class and series; and 

(c) the total number of authorized shares, itemized by 

class and series, remaining after reduction of the shares. 

NEW SECTION. Section 48. Distributions to 
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shareholders. (1) A board of directors may authorize and the 

corporation may make distributions to its shareholders, 

subJect to restriction by the articles of incorporation and 

Lne i1mitat1on 1n subsection (3). 

l~J If the board of directors does not fix the record 

date for determining shareholdei-s entitled to 

distribution, other than a distribution involving 

a 

a 

repurchase or reacquisition of shares, it is the date the 

~~ala ot a1rectors authorizes the distribution. 

t3J A distribution may not be made if, after giving it 

~tiect: 

\d} cne corporation would not be able to pay its debts 

a~ they oecome due in the usual course of business; or 

\UJ the corporation's total assets would be less than 

lne sum of its total liabilities plus, unless the articles 

0f incorporation permit otherwise, the amount that would be 

r,eeded, if the corporaticn were to be dissolved at the time 

of the distribution, to satisfy the preferential rights upon 

dissolution of shareholders whose preferential rights are 

superior to those receiving the distribution. 

(4) The bvard of directors may base a determination 

that a distribution is not prohibited under subsection (3) 

either on financial statements prepared on the basis of 

accounting practices and principles that are reasonable in 

the circumstanct;>:; ur on a fair valuation or other method 
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that is reasonable in the circumstances. 

(5) The effect of a distribut1on under sunsect1on {l) 

1s measured; 

ja) in tne case ot distribution by purcnase, 

corporation's redemption, or other acqu1sit1on of the 

shares, as of the earlier ot~ 

(1) the date money or ocner property 1s transferrea or 

debt incurred by tne corporac1on; or 

(11) the date the shareholder ceases to be a shareholder 

with respect to the acquired Shares; 

I b} 1n the case ot any other d1str1bution of 

1ne1eotedness, as ot tne date 

distributed; or 

{c) in a11 otner cases, as of: 

l l) 

payment 

cne date cne d1str1oucion 1s 

occurs witn1n L:LJ days 

authorization; or 

the indebtedness 1s 

authorized 

atter the 

lt 

date 

the 

ot 

{ii) the date tne payment 1s made ir 1t occurs more than 

120 days after the aate or autnorization. 

(bl A corporat1on·s indebtedness to a shareholder 

1ncurrea oy reason or a 01str1out1on made 1n accordance with 

this section 1s at parity with tne corporation's 

indebtedness to its general, unsecured creditors except to 

the extent suoora1.nated oy agree:..e~::. 

NEW SECTION. Section 49. Annual meeting. ( 1 ) A 
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corporation shall hold an annual meeting of shareholders at 

a time stated in or fixed in accordance with the bylaws. 

(2} Annuai snareholdersf meetings may be held in the 

state or out or tne scace, at the place stated in or fixed 

1n accorctance w1tn tne bylaws. If a place is not stated in 

or fixed 1n accordance with the bylaws, annual meetings must 

be held at the corporat1on's principal office. 

(3) The failure to ho~d an annual meeting at the time 

stated in or fixed in accordance with a corporation's bylaws 

does not affect the validity of any corporate action. 

[4) If the corpcr~tic~ has 50 or fewer shareholders and 

if permitted by the bylaws, shareholders may participate in 

an annual meeting ot the shareholders through a conference 

telephone or s1m11ar communication equipment by means of 

wnicn ail persons partic1pat1ng in the meeting can hear each 

other at the same time. Participation in this manner 

constitutes presence 1n person at a meeting. 

NEW SECTION. Section 50. Special meeting. (1) A 

corporation shall hold a special meeting of shareholders: 

(a) on the cali of its board of directors or the person 

authorized to do so by the articles of incorporation or 

oy1aws; or 

{b) if the holders of at least 10\ of all the votes 

entitled to oe cast on any issue proposed to be considered 

at the proposed special meeting sign, date, and deliver to 
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the corporation's secretary one or more written demands for 

the meeting that describe the purpose for which it is to be 

held. 

(2) If the record ddte 1s not tixed or the manner of 

fixing the record date is not specified under [sections 51 

or 55], the record dale for determining shareholders 

entitled to demand a special meeting is the date the first 

shareholder s1gns the demand. 

!J) Special Qhareholders' meeti~gs may be held i~ ~he 

state or out of the state, at the place stated in or fixed 

in accordance with the bylaws. If a place is not stated or 

fixed in accordance with the bylaws, special meetings must 

be held at the corporation's principal office. 

(4) Only business within the purpose described in the 

meeting notice required by [section 53] may be conducted at 

a special shareholders' meeting. 

(5) If the corporation has 50 or fewer shareholders and 

if permitted by the bylaws, shareholders may participate in 

a special meeting of the shareholders by means of a 

conference telephone or similar communication equipment 

through which all persons participating in the meeting can 

hear each other at the same time. Participation in this 

manner constitutes presence in person at a meeting. 

NEW SECTION. Section 51. Court-ordered meeting. ( l) 

The district court of the county where a corporation's 
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principal office or, if its principal office is not located 

in this state, in the county where its registered office ls 

located may summarily order a meeting to be held: 

(a) on application of any shareholder of the 

corporation entitled to participate in an annual meeting if 

an annual meeting was not held within the earlier of 6 

months after the end of the corporation's fiscal year or 15 

months after its last annual meeting; or 

(b) on application nf a sharehold~r who signed a demand 

for a special meeting valid under [section 50), if: 

(1) notice of Lhe special meeting ~as not given within 

30 days after the date the demand was delivered to the 

corporation's secretary; or 

(ii) the special meeting was not held in accordance with 

the notice. 

t2} The court may fix the time and place of the 

meeting, determine the shares entitled to participate in the 

meeting~ specify a record date for determining shareholders 

entitled to notice of and to vote at the meeting, prescribe 

the form and content of the meeting notice, fix the quorum 

required for specific matters to be considered at the 

meeting or direct that the votes represented at the meeting 

cunstitute a quorum for action on those matters, and enter 

other vrUers necessary to accomplish the purpose or purposes 

of the meeting. 
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NEW SECTION. Section 52. Act ion without meeting. ( 1) 

Action required or permitted by [sections 1 through 181] to 

be taken at a shareholders' meeting may be taken without a 

meeting if the action is taken by all the shareholders 

entitled to vote on the action. The action must be evidenced 

by one or more written consents describing the action taken, 

signed by all the shareholders entitled to vote on the 

action, and delivered to the corporation for inclusion in 

the minutes or filing with the corporate records. 

(2} If not otherwise determined under [section 51 or 

55}, the recorci date tor d~termin1ng snareholaers entitled 

co take action without a meeting is the date the first 

shareholder signs the consent unaer subsection 11). 

(3) A consent signed under this section has the effect 

of a meeting vote and may be described as a vote 1n any 

document. 

(4) If (sections l through 181] require that notice of 

proposed action be given to nonvoting shareholders and the 

action is to oe taken Dy unanimous consent of the voting 

shareholders, the corporation shall give its nonvoting 

shareholders written notice ot the proposeci action at least 

10 days Detore the action is taken. The notice must contain 

or be accompanied by the same material that, under [sections 

tnrougn lB1J, woulO have oeen required to be sent to 

nvnvot1ng shareholders 1n a notice ot meeting at which the 
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proposed action would have been submitted to the 

shareholders for action. 

NEW SECTION. Section 53. Notice of ■eeting. ( 1) A 

corporation shall notify shareholders of the date, time, and 

place of each annual and special shareholders• meeting not 

less than 10 or more than 60 days before the meeting date. 

Unless (sections 1 through 1B1} or the articles of 

incorporation require otherwise, the corporation is required 

to give notice only to shareholders entitled to vote at the 

meeting. 

(2J un1ess lsect1ons l through 1B1] or the articles of 

incorporation require otherwise; notice of an annual meeting 

neeu not include a description of the purpose for which the 

meetinq is called. 

(3) Notice of a special meeting must include a 

description of the purpose or purposes for which the meeting 

is called. 

(4) If not otherwise fixed under [sections 51 or 551, 

the record date for determining shareholders entitled to 

notice ot and to vote at an annual or special shareholders' 

meeting is the day before the first notice is delivered to 

shareholders. 

(5) Unless the bylaws require otherwise, if an annual 

or special shareholders' meeting is adjourned to a different 

date 1 time, or place, notice need not be given of the new 
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date, time, or place if the new date, time, or place is 

announced at the meeting before adjournment. If a new record 

date for the adjourned meeting 1s or m~st be fixed under 

{section 55], notice of the adjourned meeting must be given 

under this section to persons who are shareholders as of the 

new record date. 

NEW SECTION. Section 54. Waiver of notice. (ll A 

shareholder may waive any not.ice required by fsections l 

thrcough 181], the arti...:!-e;;;. i.r,cc..L~..;,ration, wr bvlaws 

before or after the date and time stated in the notice. The 

waiver must be in writing, be signed by the shareholder 

entitled to the notice, and be delivered to the corooration 

for inclusion in the minutes or filing with the corporate 

records. 

(2) A sharenolder•s attendance at a meeting: 

(a) waives objection to lack of notice or defective 

notice of the meeting unless the shareholder at the 

beginning of the meeting objects to holding the meeting or 

transacting business at the meeting; and 

(b} waives objection lo consideration of a particular 

matter at the meeting that is not within the purpose 

described in the meeting notice unless the shareholder 

objects to considering the matter when it is presented. 

NEW SECTION. Section 55. Record date. { 1) The bylaws 

may fix or provide the manner of fixing the r~cord date for 
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one or more votino groups in order to determine the 

shareholders entitled to notice of a shareholders• meetina, 

to demand a special meeting, to vote, or to take any other 

action. If the bylaws do not fix or provide for fildng a 

record date, the board of directors of the corporation may 

fix a future date as the record date. 

(2} A record date fixed under this section may not be 

more than 70 days before the meeting or action requirinq a 

detcrm1n2~~~n of shareholders. 

{3) A determination of shareholders entitled to notice 

of or to vote at a shareholders' meeting is effective for 

any adjournment of the meeting unless the board of directors 

fixes a new record date, which it must do if the meeting is 

adjourned to a date more than 120 days after the date fixed 

for the ori9inal meeting. 

[4) If a court orders a meeting adjourned to a date 

more than 120 days after the date fixed for the original 

meeting, it may provide that the original record date 

continues in effect or it may fix a new record date~ 

NEW SECTION. Section 56. Shareholders• list for 

meeting. 11) After fixing a record date for a meeting, a 

corporation shall prepare an alphabetical list of the names 

of all its shareholders who are entitled to notice of a 

shareholders' meeting. The list must: 

(d) be arranged by voting group, and within each voting 
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group by class or series of shares; and 

(b) show the address of and number of shares held by 

each shareholder. 

(2) The shareholders' 11st must be available for 

1nspect1on by any shareholder, beginning 2 business days 

after notice 1s given ot tne meeting tor which the list was 

prepared and continuing through the meeting, at the 

cocporation's principal office or at a place identified in 

the meeting notice in the city where the meeting will be 

held. A shareholder or a shareholder's agent or attorney is 

ent1t1ed on written aero.and t0 1nsper.t ana1 subject to the 

requirements ot (section 174{3)), to copy the list, during 

regular business nours and at that snareholder's expense, 

during the period 1t 1s ava11aole tor 1nspect1on. 

(3) The corporation shall make the shareholders' 11st 

available at tne meeting, and any shareholder or the 

shareholaer·s agent or attorney 1s entitled to inspect tne 

list at any time our1ng tne meeting or any aaJournment. 

or 

(4} If the corporation retuses to allow a sharehoider 

the shareholder's agent or attorney to inspect the 

shareholders' list betore or at tne meet1ng or to copy the 

11st as permitted by subsection (2), on application of the 

shareholder, the district court of the county where a 

corporation's principal office or, it the pr1nc1pal office 

1s not located 1n tn1s state, its registered office is 
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located, may summarily order the inspection or copying at 

the corporation•s expense and may provide recovery to a 

shareholder for costs, including reasonable attorney fees, 

1n bringing the action. 

(5) Refusal or failure to prepare or make available the 

shareholders' list does not affect the validity of action 

taken at the meeting. 

NEW SECTION. Section 57. Voting entitleaent of aha« 

{l) Except as provided in subsections (2) and (3) or unl, 

the articles of incorporation provide otherwise, t.;. ~· 

outstanding share regardless of class, is entitled to 

vote on each matter voted on at a shareholders' meet~ 

Only shares are entitled to vote. 

( 2) Absent special circumstances, the shares o!' a 

corporation are not entitled to vote if they are ow:-:t'-·j 1 

directly or indirectly, by a second corporation, domestic ~r 

or foreign, and the first corporation owns, directly 

indirectly, a majority of the shares entitled to vote l(< 

directors of the second corporation. 

( J) Subsection 12) does not limit the power of a 

corporation to vote any shares, including its own shares, 

held by it in a fiduciary capacity. 

(4) Redeemable shares are not entitled to vote after 
~~ 

notice of redemption is mailed to the holders and a sum 

sufficient to redeem the shares has been deposited witr a 
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bank, trust company, or other financial institution under an 

irrevocable obligation to pay the shareholders the 

redemption price on surrender of the shares. 

(5) Shares acquired by the corporation pursuant to 

[section 47] are not entitled to vote as long as they are 

owned by the corporation. 

NEW SECTION. Section 58. Proxies. (l) A shareholder 

may vote its shares in person or by proxy. 

; 2) A shareholder ;aay lippoi,,t a prux:i to v.:..te Vt 

otherwise act for that shareholder by signing an appointment 

form, either personally or by attorney-in-fact. 

(3) An appointment of a proxy is effective when 

received by the secretary or other officer or agent 

authorized to tabulate votes. An appointment is valid for 11 

months unless a longer period is expressly provided in the 

appointment form. 

(41 Except as provided in subsection (6). an 

appointment of a proxy is revocable by the shareholder 

unless the appointment form conspicuously states that it is 

irrevocable and the appointment is coupled with an interest. 

Appointments 

appointment of: 

coupled 

(a) a pledgee; 

with an interest include the 

(b) a person who purchased or agreed to purchase the 

shares; 
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(c) a creditor of the corporation who extended it 

credit under terms requiring the appointment: 

{d) an employee of the corporation whose employment 

contract requires the appointment; or 

(e) a 

(section 66]. 

party to a voting agreement created under 

15) The death or incapacity of the shareholder 

~~p01nt1ng a proxy does not affect the right of the 

~0rporation to accept the proxy"s authority unless notice of 

the death or incapacity is received by the secretary or 

other officer or agent authorized to tabulate votes before 

the proxy exercises the proxy's authority under the 

appointment. 

tb) An appointment made irrevocable under subsection 

\4) is revoked when the interes~ with which it is coupled is 

extinguished. 

t7) A transferee for value of shares subject to an 

irrevocable appointment may revoke the appointment if the 

transferee did not know of its existence when the transferee 

acquired the shares and the existence of the irrevocable 

appointment was not noted conspicuously on the certificate 

representing the shares or on the information statement for 

shares without certificates. 

{8) Subject to [section 591 and to any express 

limitation on the proxy's authority appearing on the face of 
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the appointment form, a corporation is entitled to accept 

the proxy's vote or other action as that of the shareholder 

making the appointment. 

(9) A shareholder may not sell his vote or issue a 

proxy to vote to any person ror any sum or money or anything 

of vaiue except as authorized in this section and (section 

65). 

NEW SECTION. Section 59. Shaces held by noainees. , 1 l 

A corporation may establish a procedure by which the 

beneficial owner of shares that are registered in the name 

or a nom1.nee 1s recognized by the corporatior:. g;;, ti,"" 

snareholder. Tne extent of this 

determined 1n the procedure. 

(2) The procedure may set forth: 

recognition 

(a} tne type of nominee to which 1t applies; 

may be 

(b) the rights or privileges that the corporatinn 

recognizes 1n a beneficial owner; 

(CJ the manner in which the procedure is selected by 

the noounee; 

(d) the information that must be provided when the 

procedure is selected; 

(e) the period for which selection of the procedure is 

effective; and 

(f} other aspects of the rights and duties created. 

NEW SECTION. Section 60. Corporation I s acceptance of 
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votes. (l) If the name signed on a vote, consent, waiver, or 

proxy appointment corresponds to the name of a shareholder, 

the corporation if acting in good faith is entitled to 

accept the vote, consent, waiver, or pro~y appointment and 

give it effect as the act of the shareholder. 

(2) If the name signed on a vote, consent, waiver, or 

proxy appointment does not correspond to the name of its 

shareholder, the corporat1on. it acting in good faith, is 

nevertheless entitled to accept the vote, consent, waiver, 

or proxy appointment and give it effect as the act of the 

shareh~1~~r it· 

(a) the shareholder 1s an entity and the name signed 

purports to be that of an officer or agent of the entity; 

(b) tne name signed purports to be that of an 

administrator, 

representing 

executor, guardian, 

the shareholder 

requests, eviaence of tiduc1ary 

and, 

~t.atus 

O< conservator 

if the corporation 

acceptable to the 

corporation nas oeen presented with respect to the vote, 

consent, waiver, or proxy appointment; 

(CJ the name signed purports to be that of a receiver 

or trustee in bankruptcy of the shareholder and, if the 

corporation requests, evidence of this status acceptable to 

the corporation has been presented with respect to the vote, 

consent, waiver, or proxy appointment; 

(d) the name signed purports to be that of a pledgee, 
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beneficial owner, or attornev-in-fact of the shareholder 

and, if the corporation requests, evidence acceptable to the 

CO['poration of the sianatorv's ;rnthoritv to sion for the 

shareholder has been presented with rPsoect to rh~ v0te, 

consent, waiver, or proxy appointment: or 

feJ two or mor~ oers~r.s ar~ ~ne shareholder as 

cotenants or fiduciaries and the name signed puroorts to be 

the name of at least one of the co-owners and the cerson 

signing appears to be acting on behalf of all the co-owners. 

(3) The corporation is entitled to reiect a vote. 

consent, waiver. or nroxy appointment if the secretarv or 

other officer or agent authorized to tabulate votes. actino 

in good faith, has reasonable basis for doubt about the 

validity of the signature on it or about the signatory's 

authority to sign for the shareholder. 

(4) The corporation and its officer or aoent ~ho accept 

or reject a vote, consent, waiver, or proxy appointment in 

good faith and in accordance with the standards of this 

section are not liable in damages to the shareholder for the 

consequences of the acceptance or rejection. 

(5) Corporate action 

rejection of a vote, consent, 

based on 

waiver, or 

the acceptance or 

proxy appointment 

under this section is valid unless a court of competent 

jurisdiction determines otherwise. 

NEW SECTION. Section 61. Quorum and voting 
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requireaents for voting groups. (1) Shares entitled to vote 

as a separate voting group may take action on a matter at a 

meeting only if a quorum of those shares exists with respect 

t~ ~~at matter. Unless the articles of incorporation or 

:sectiO'-S l through 181 l provide otherwise, a majority of 

~he votes entitled tc be cast on the matter by the voting 

g~".:lt!p '.":onsti tut es a ouorum of that voting group for action 

0n that matter. 

1 1 1 0n~e a share is represented for any purpose at a 

flleetinq, it is considered present for quorum purposes for 

>-he remainder cf t!"",e meet!.ng and for any adjournment of that 

meeting unless a new record date is or must be set for that 

adjourned meeting. 

( ·q If a quorum exists, action on a matter other than 

the election of directors by a voting group is approved if 

the votes cast within the voting group favoring the action 

exceed the votes cast opposing the action, unless the 

articles of incorporation or [sections l through 181] 

require a greater number of affirmative votes. 

(4) An amendment cf articles of incorporation adding, 

changing, or deleting a qucrum or voting requirement for a 

voting group greater than specified in subsection (2) Or (3) 

is gover11ed by [section 63]. 

l?l The election of directors is governed by [section 

04 J. 
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NEW SECTION. Section 62. Action by single and ■ultiple 

voting groups. Cl) If the articles of incorporation or 

(sections 1 through 1811 provide for voting by a single 

vot1ng group on a matter, action on that matter is taken 

when voted upon by that voting group as provided in (section 

60]. 

{2) If the articles of incorporation or (sections l 

througn 181] provide for voting by two or more voting groups 

on a matter, action on that matter is taken only when voted 

upon by each of those voting groups counted separately as 

provided in {section 61J. Action may be taken by one votino 

group on a matter even though no action is taken by another 

voting group entitled to vote on the matter. 

NEW SECTION. Section 63. Greatec quorum or voting 

requirements. (l} The articles of incorporation may provide 

for a greater quorum or voting requirement for shareholders 

or for voting groups of shareholders than is provided for by 

[sections l through 181]. 

(2) An amendment to the articles of incorporation that 

adds, changes, or deletes a greater quorum or voting 

requirement must meet the same quorum requirement and be 

adopted by the same vote and voting groups required to take 

action under the quorum and voting requirements then in 

effect or proposed to be adopted, whichever is greater. 

NEW SECTION. Section 64. Voting for directors 
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CUIIIU.lative voting. (1) Unless otherwise provided in the 

articles of incorporation, directors are elected by a 

plurality of the votes cast by the shares entitled to vote 

in the election at a meeting at which a quorum is present. 

(2) Except as limited by subsection (3), at each 

election for directors each shareholder entitled to vote at 

the election has the right~ 

(a} to vote, in person or by proxy, the number of 

shares owned by the shareholder for as many persons as there 

are directors to be elected and for whose election the 

shareholaer nas a r1aht tn vGtPi nr 

(b) to cumulate the shareholder's votes: 

(i) by giving one candidate as many votes as the number 

of directors to be elected multiplied by the number of 

shareholders' shares: or 

(ii} by distributing the votes on the same principle 

among any number of the candidates. 

(3} The right of all shareholders to cumulate their 

shares provided by subsection (2) may be denied by a 

statement to that effect included in the articles of 

incorpocation, but only if: 

(a) the statement is included in the articles of 

incorporation at the time the initial articles of 

incorporation are filed; or 

(b) the statement is included in an amendment to the 
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articles of incorporation unless the number of votes 

sufficient to elect one director, if voted upon a cumulative 

basis, was voted against the amendment. 

NEW SECTION. Section 65. voting tcusts. (1) One os 

5 more shareholders may create a voting trust, conterring on a 
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trustee the right to vote or otherwise act for them, by 

signing an agreement setting vut the provisions of the 

trust, which may include anything consistent with its 

purpose, and hy ~ransfn~•ing t~eir shares to t~e trustee. 

When a voting trust agreement 1s signed, the trustee shall 

prepare a list of the names ana addresses of all owners of 

beneficial interests in the trust, together with the number 

and class of shares each transferred to the trust, and 

deliver copies of the list and agreement to the 

corporation's principal office. 

(2) A voting trust becomes effective on the date the 

first shares subject to the trust are registered in the 

trustee's name. A voting trust is valid for not more than 10 

years after its effective date unless extended under 

subsection (3). 

(3) All or some of the parties to a voting trust may 

extend it for additional terms of not more than 10 years 

each by signing an extension agreement and obtaining the 

voting trustee's written consent to the extension. An 

extension 1s valid tor lU years from thP date the first 
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shareholder signs the extension agreement. The voting 

trustee shall deliver copies of the extension agreement and 

the list of beneficial owners to the corporation's principal 

office. An extension agreement binds only those parties 

s1gn1ng it. 

t4} The counterpart of the voting trust agreement and 

tne copy of the record deposited with the corporation is 

~uoJect to the same right of examination by a shareholder of 

a corporation, 1n person or by agent or attorney, as are the 

books and records of the corporation, and the counterpart 

and the copy of the record a.re subject to examination by any 

holder of record of voting trust certificates, either in 

person or by agent or attorney, at any reasonable time for 

dny proper purpose. 

NEW SECTION. Section 66. Voting ag<eeaents. (1) Two or 

more shareholders may provide for the manner in which they 

will vote their shares by signing an agreement for that 

purp0se. A voting agreement created under this section is 

not subject to the provisions of [section 65). 

(2) A vuting agreement created under this section is 

specifically enforceable. 

NEW SECTION. Section 67. Definitions. As used in 

lsecticn 67 thrcugh 741, the following definitions apply: 

(l) "neriva.tive proceeding" means a civil suit in the 

1·1ght ~f d d~mestic corporation or, to the extent provided 
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in [section 74}, in the right of a foreign corporation. 

(2) ~shareholder" includes a beneficial owner whose 

shares are held in a voting trust or held by a nominee on 

the beneficial owner's behalf. 

NEW SECTION. Section 68. Standing. A shareholder may 

not commence or maintain a derivative proceeding unless the 

shareholder: 

(1) was a shareholder of the corporation at the time of 

the act or omission complained of or became a shareholder 

through transfer by operation of law from one who was a 

shareholder a~ that time; and 

12) fairly and adequately represents the interests of 

the corporation in enforcing the right of the corporation. 

NEW SECTION. Section 69. Deaand. A shareholder may not 

commence a derivative proceeding until: 

(1) a written demand has been made upon the corporation 

to take suitable action; and 

(2) 90 days have expired from the date the demand was 

made unless the shareholder has earlier been notified that 

the demand has been rejected by the corporation or unless 

irreparable injury to the corporation would result by 

waiting for the expiration of the 90-day period. 

NEW SECTION. Section 70. Stay of proceedings. If the 

corporation begins an inquiry into the allegations made in 

lhe demand or complainl, the court may stay any de1 ivative 
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proceeding for the period the court considers appropriate~ 

NEW SECTION. Section 71. Disaissal. ( 1 J A derivative 

proceeding must be dismissed by the court on motion by the 

corporation if one of the groups specified in subsections 

(2} or 16) has determined in good faith after conducting a 

reasonable inquiry upon which its conclusions are based that 

the maintenance of the derivative proceeding is not in the 

best interests of the corporation. 

(2) Unless a panel is appointed pursuant to subsection 

(6), the determination in subsection 11) must be made by: 

(a} a rnajcrit::,- v·.:·~,;; _! .ir1dependent dir~.;:tors present at 

a meeting of the board of directors if the independent 

directors constitute a quorum; or 

{b) a majority vote of a committee consisting of two or 

more independent directors appointed by majority vote of 

independent directors present at a meeting of the board of 

directors, whether or not 

constituted a quorum. 

the independent directors 

(3) None of the following may by itself cause a 

director to be considered not independent for purposes of 

this section: 

(a) the nomination or election of the director by 

persons who are defendants in the derivative proceeding or 

against whom action is demanded; 

(b) the naming of the director as a defendant in the 
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derivative proceeding or as a person against whom action is 

demanded; or 

(c) the approval by the director of the act being 

challenged in the derivative proceeding or demand if the act 

did not result in personal benefit to the director. 

(4) If a derivative proceeding is begun after a 

determination 

shareholder, 

has 

Lhe 

been made rejecting a demand by a 

complaint must allege with particularity 

facts establishing either that a majority of the board of 

directors did not consist of independent directors at the 

time the determination was made or that the requirements of 

subsection {l) have not been met. 

(5) If a majority of the board of directors does not 

consist of independent directors at the time the 

determination is made, the corporation has the burden of 

proving that the requirements of subsection tl) have been 

met. If a majority of the board of directors consists of 

independent directors at the time the determination is made, 

the plaintiff has the burden of proving that the 

requirements of subsection (1) have not been met. 

{6} Upon motion by the corporation, the court may 

appoint a panel of one or more independent persons to rnake a 

determination of whether the maintenance of the derivative 

proceeding is in the best interests of the corporation. If 

this is done, the plaintiff has the burden of proving that 
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the requirements of subsection (1) have not been met. 

NEW SECTION. Section 72. Discontinuance o, settl.,..,nt 

notice. A derivative proceeding may not be discontinued 

or settled without the court's approval. If the court 

determines that a proposed discontinuance or settlement will 

substantially affect the interests of the corporation's 

shareholders or a class of shareholders, the court shall 

direct that notice be given to the shareholders affected. 

NEW SECTiuN. Section 73. Payment of expenses. On 

termination of the derivative proceeding, the court may; 

(l) order the corporation to pay the plaintiff's 

reasonable expenses, including attorney fees, incurred in 

the proceeding if it finds that the proceeding has resulted 

in a substantial benefit to the corporation; 

(2) order the plaintiff to pay a defendant's reasonable 

expenses, including attorney fees, incurred in defending the 

proceeding if it finds that the proceeding was commenced or 

maintained without reasonable cause or for an improper 

purpose; or 

(3) order a party to pay an opposing party's reasonable 

expenses, including attorney fees, incurred because of the 

filing of a pleading, motion, or other paper, if it finds 

that: 

(a) the pleading, motion, or other paper was not 

w~ll-grounded in fact, after reasonable inquiry; or 
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(b) the filing was not warranted by existing law or a 

good faith argument for the extension, modification, or 

reversal of existing law and was interposed for an improper 

purpose, such as to harass, to cause unnecessary delay, or 

to cause a needless increase in the cost of litigation. 

NEW SECTION. Section 74. Applicability to foreign 

corporations. In a derivative proceeding in the right of a 

foreign corporation, the matters covered by [sections 67 

through 74) are governed by the laws of the jurisdiction of 

incorporation of the foreign corporation except far 

(sections 70, 72, and 73~. 

NEW SECTION. Section 75. Requirement for and duties of 

board of directors. (ll Each corporation must have a board 

of directors. 

(2} Subject to any limitation set forth in the articles 

of incorporation, all corporate powers must be exercised by 

or under the authority of the board of directors, and the 

business and affairs of the corporation must be managed 

19 under the direction of its board of directors. 

20 

21 

22 

23 

24 

25 

NEW SECTION. Section 76. Qualifications of directors. 

The articles of incorporation or bylaws may prescribe 

qualifications for directors. A director need not be a 

resident of this state or a shareholder of the corporation 

unless required by the articles of incorporation or bylaws. 

NEW SECTION. Section 77. Nwober and election of 
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directors. (1) A board of directors consists of one or more 

individuals, with the number specified in or fixed in 

accordance with the articles of incorporation or bylaws. 

(2) If a board of directors has power to fix or change 

the number of directors, the board may increase or decrease 

by 30\ or less the number of directors last approved by the 

shareholders, but only the 

decrease by more than 30\ the 

approved by the shareholders. 

shareholders 

number of 

(3) The articles of incorporation 

establish a variable range for the size of 

may increase or 

directors last 

or bylaws may 

the board of 

directors by t1xing a minimum and maximum number of 

directors. If a variable range is established, the number of 

directors may be fixed or changed from time to time, within 

the minimum and maximum limits, by the shareholders or the 

board of directors. After shares are issued, only the 

shareho1ders may change the range for the size of the board 

or change from a fixed to a variable-range size board or 

1~ vice versa. 

20 

21 

22 

23 

24 

(4) Directors are elected at the first annual 

shareholders• meeting and at each annual meeting thereafter 

unless their terms are staggered under (section 80). 

NEW SECTION. Section 78. Election of directors by 

certain classes of shareholders. If the articles of 

25 incorporation authorize dividing the shares into classes, 
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the articles may also authorize the election of all or a 

specified number of directors by the holders of one or more 

authorized classes ot snares. Each class or classes of 

shares entitled to elect one or more directors is a separate 

voting group for purposes ot the election of directors. 

NEW SECTION. Section 79. Ter10S of directors generally. 

{l) The terms of the initial directors of a corporation 

expire at the first shareholders' meeting at which directors 

are elected. 

(2) The terms of all other directors expire at the next 

annual shareholders' meeting following their election unless 

their terms are staggered under [section 80]. 

(3) A decrease in the number of directors does not 

shorten an incumbent director's te[m. 

(4) A directo[ elected or appointed to fill a vacancy 

is elected or appointed for the unexpired term of his 

predecessor in office. 

(5) Despite the expiration of a director's term, the 

director continues to serve until the director's successor 

is elected and qualifies or until there is a decrease in the 

number of directors. 

NEW SECTION. Section 80. Staggered teras for 

directors. If there are nine or more directors, the articles 

of incorporation or bylaws may provide for staggering their 

terms by dividing the total number of directors into two or 
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three groups, with each group containing as near as possible 

to one-half or one-third of the total. In that event, the 

terms of directors in the first group expire at the first 

annual shareholders' meeting after their election, the terms 

of the second group expire at the second annual 

shareholders' meeting after their election, and the terms of 

the third group, if any, e~pire at the third annual 

snareholders' meeting after their election. At each annual 

snareholders' meetinq held thereafter, directors shall be 

chosen for a term of 2 years or 3 years, as the case may be, 

t~ succeed those whose terms expire. 

NEW SECTION. Section 81. Resignation of directors. (l) 

A director may resign at any time by delivering written 

notice to the board of directors, its chairman, or to the 

corporation. 

(2) A resignation is effective when the notice is 

delivered unless the notice specified a later effective 

date. 

NEW SECTION. Section 82. Reaoval of directors. (1) The 

shareholders may remove one or more directors with or 

without cause unless the articles of incorporation provide 

that directors may be removed only for cause. 

(2) If a director is elected by a voting group of 

shareholders, only the shareholders of that voting group may 

participate in the vote to remove the director. 
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(3) Any director or the entire board of directors may 

be removed only by a vote of the holders of two-thirds of 

the shares entitled to vote at an election of directors 

unless otherwise provided by the articles of incorporation 

or bylaws. If the shareholders have the right to cumulate 

their votes when electing directors and if less than the 

entire board is to be removed, a director may not be removed 

if the votes cast against the director's removal would be 

sufficient to elect him if cumulatively voted at an election 

of the entire board of directors or, if there are classes of 

01rectors, at an election of the class ot 01rectors of which 

tne director 1s a part. lt the corporat1on has tewer than 

100 snareho!ders, the ent1re board ot 01rectors may De 

removed only by a vote or a majority or tne shares the11 

entitled to vot~. 

(4) A director may be removed by the shareholders only 

at a meeting called tor the purpose of removing the 

director. The meeting notice must state that tne purpose, or 

one of the purposes, of cne meeting 1s removal of tne 

director. 

NEW SECTION. Section 83. Reaoval of directors by 

judicial proceeding~ {l) The district court of the county 

where a corporation"s principal office or, if the office is 

not located in this state, the county where its registered 

office is located may remove a d1rector of the corporation 
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from office in a proceeding begun either by the corporation 

or by its shareholders holding at least 10\ of the 

outstanding shares of any class if the court finds that: 

{a) the director engaged in fraudulent or dishonest 

conduct or in gross abuse of authority or discretion, with 

respect to the corporation; and 

(b) removal is in the best interest of the corporation. 

(2) The court that removes a director may bar the 

director from reelection for a period prescribed by the 

court. 

(3) If shareholders begin a proceeding under subsection 

(l), they shall make the corporation a party defendant. 

NEW SECTION. Section 84. vacancy on board. ( l) Unless 

the articles of incorporation provide otherwise, if a 

vacancy occurs on a board of directors, including a vacancy 

resulting from an increase in the number of directors: 

(a) the shareholders may fill the vacancy; 

(b) the board of directors may fill the vacancy; or 

(c) if the members of the board of directors remaining 

in office constitute fewer than a quorum of the board, they 

may fill the vacancy by the affirmative vote of a majority 

of all the directors remaining in office. 

(2) If the vacant office was held by a director elected 

by a voting group of shareholders, only the holders of 

shdres of that voting group are entitled to vote to fill the 
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vacancy if it is filled by the shareholders. 

(J) A vacancy that will occur at a specific later date, 

by reason cf a resignation effective at a later date under 

{section 81] or otherwise, may be filled before the vacancy 

occurs. However, the new director may not take office until 

the vacancy occurs. 

NEW SECTION. Section 85. Coapensation of directors. 

Unless the articles of incorporation or bylaws provide 

otherwise, the board of directors may fix the compensation 

of directors. 

NEW SECTION. Section 86. Meetings. (1) The board of 

directors may hold regular or special meetings in the state 

or out of the state. 

(2) Unless the articles of incorporation or bylaws 

provide otherwise, the board of directors may permit any or 

all directors to participate in a regular or special meeting 

by, or conduct the meeting through the use of, any means of 

co1D1Dunication by which all directors participating may 

simultaneously hear each other during the meeting. A 

director participating in a meeting by this means is 

considered to be present in person at the meeting. 

13) If requested by a director, minutes of any regular 

or special meeting must be prepared and be distributed to 

each director. 

NEW SECTION. Section 87. Act ion without meeting. ( 1) 
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Unless the articles of incorporation or bylaws provide 

otherwise, action required or permitted by [sections l 

through 181] to be taken at a board of directors' meeting 

may be taken without a meeting if the action is taken by all 

members of the board. The action must be evidenced by one or 

more written consents describing the action taken, be signed 

by each director, and be included in the minutes or filed 

with the corporate records reflecting the action taken. 

(2) Action taken under this section is effective when 

the last director signs the consent unless the consent 

spec1fies a different effective date. 

(3) A consent signed under this section has the effect 

of a meeting vote and may be described as a vote in any 

14 document. 

15 

16 

17 

18 

19 
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21 

22 
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24 

25 

NEW SECTION. Section 88. Notice of ,..,eting. (1) Unless 

the articles of incorpordtion or bylaws provide otherwise, 

regular meetings of the board of directors may be held 

without notice of the date, time, place, or purpose of the 

meeting. 

12) Unless the articles of incorporation or bylaws 

provide for a longer or shorter period, special meetings of 

the board of directors must be preceded by at least 2 days' 

notice of the da.te~ time, and place of the meeting. The 

notice is not required to describe the purpose of the 

special meeting unless requiced by the articles of 
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incorporation or bylaws. 

liEW SECTION. Section 89. Waiver of notice. (1) A 

director may waive a notice required by (sections 1 through 

181], the articles of incorporation, or bylaws before or 

after the date and time stated in the notice. Except as 

provided by subsection (2), the waiver must be in writing, 

be signed by the director entitled to the notice, and be 

filed with the minutes or corporate records. 

(2) A director's attendance at or participation in a 

meeting waives any required notice to the director of the 

meeting unless the director, at the beginning of the meeting 

or promptly upon the director's arrival, objects to holding 

the meeting or transacting business at the meeting and does 

not vote for or assent to action taken at the meeting. 

liEW SECTION. Section 90. Ouoria voting. ( 1) unless 

the articles of incorporation or bylaws require a greater 

number, a quorum of a board of directors consists of: 

(a) a majority of the fixed number of directors if the 

corporation has a fixed board size; or 

(b) a majority of the number of directors prescribed 

or, if no number is prescribed, the number in office 

immediately before the meeting begins, if the corporation 

has a variable-range size board. 

( 2) The articles of incorporation or bylgws may 

authorize a quorum of a board of directors to consist of no 
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fewer than one-third of the fixed or prescribed number of 

directors. 

{3) If a quorum is present when a vote is taken, the 

affirmative vote of a majority of directors present is the 

act of the board of directors unless the articles of 

incorporation or bylaws require the vote of a greater number 

of directors. 

(4) A director who is present at a meeting of the board 

of directors or a committee of the board of directors when 

corporate action is taken is considered to have assented to 

the action taken unless. 

{a) the director objects at the beginning of the 

meeting or promptly upon the director 1 s arrival to holding 

the meeting or transacting business at the meeting and 

delivers written notice of the director's objection to the 

presiding officer before its adjournment or to the 

corporation immediately after adjournment of the meeting; 

(b) the director's dissent or abstention from the 

action taken is entered in the minutes of the meeting; or 

(c) the director delivers written notice of his dissent 

or abstention to the presiding officer of the meeting before 

its adjournment or to the corporation immediately after 

adjournment of the meeting. 

(5) The right of dissent or abstention is not available 

to a director who votes in favor of the action taken. 
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NEW SECTION. Section 91. Committees. (1) Unless the 

articles of incorporation or bylaws provide otherwise, a 

board of directors may create one or more committees and 

~~point members of the board of directors to serve on them. 

Each committee may have two or more members who serve at the 

pleasure of the board of directors. 

12} The creation of a committee and appointment of 

members to it must be approved by the greater of a majority 

of all the directvrs in office when the action is taken or 

the number of directors required by the articles of 

incorporation or bylaws to take action under (section 90). 

{3) (Sections 86 through 90), which govern meetings, 

action without meetings, notice and waiver of notice, and 

quorum and voting requirements of the board of directors, 

apply to committees and their members as well. 

(4) To the extent specified by the board of directors 

or in the articles of incorporation or bylaws, each 

committee may exercise the authority of the board of 

directors under {section 75}. However, a committee may not: 

(a) authorize distributions; 

(b) approve or propose to shareholders action that 

[sections 1 through 181 l requires to be approved by 

shareholders; 

(c) fill vacancies on the board of directors or on any 

of its committees; 
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(f) approve a plan of merger not requiring shareholder 

approval; 

(g) authorize or approve reacquisition of shares, 

except according to a formula or method prescribed by the 

board of directors; or 

(hl authorize or approve the issuance of or sale or 

contract for sale cf shares or determine the desiQnation and 

relative rights, preferences, and limitations of a class or 

series of shares. However, the board of directors may 

authorize a committee or a senior executive officer of the 

corporation to do so within limits specifically prescribed 

by the board of directors. 

(5) The creation of, delegation of authority to, or 

action by a committee does not by itself constitute 

compliance by a director with the standards of conduct 

described in {section 92). 

NEW SECTION. Section 92. General standards for 

directors. {l) A director shall discharge his duties as a 

director, including the director's duties as a member of a 

committee: 

(a) in good faith; 

(b) with the care an ordinarily prudent person in a 

similar position would exercise under similar circumstances; 

-86- BB 552 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

,., 
iJ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0552/02 

and 

(c) in a manner the director ceasonably believes to be 

in the best interests of the corporation. 

(2) In discharging duties, a director is entitled to 

rely on information, opinions, reports, or statements, 

including financial statements and other financial data, if 

prepared or presented by: 

(a) one or more officers 

corporation whom the director 

or employees of the 

reasonably believes to be 

reliable and competent in tne matters presented; 

tO) attorneys, pub11c accountants, or other persons 

w1cn regaru to matters tne a1rector reasonably believes are 

witn1n tne person·s protess1ona1 or expert competence; or 

(c) a committee ot the board of d1rectors of which the 

c1rector 1s not a member if the O1rector reasonably believes 

the committee merits confidence. 

(3) A director 1s not acting in good faith if the 

director has knowledge concerning tne matter 1n question 

that makes reliance otherwise permitted by subsection (2) 

unwarranted. 

,4) A director 1s noc liable for any action taken as a 

director or for any failure to take any action if he 

performed the duties of the director's office in compliance 

with this section. 

NEW SECTION. Section 93. Liability for unlawful 
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distributions. (1) Unless the director c0111plies with the 

applicable standards of conduct described in (section 92], a 

director who votes for or assents to a distribution made in 

violation of [sections 1 through 181] or the articles of 

incorporation 1s personally liable to the corporation for 

the amount of the distribution that exceeds what could have 

been distributed without violating (sections l through 181) 

or the articles of incorporation. 

(2) A director held liable for an unlawful distribution 

under subsection (l} is entitled to contribution: 

(a) from every other director who vote! ~er or assented 

to the distribution and who did not comply with the 

applicable standards of conduct described in (section 92]; 

and 

(b) from each 

shareholder accepted 

shareholder 

if the 

for the 

shareholder 

amount 

knows 

the 

the 

distribution was made in violation of (sections 1 through 

181] or the articles of incorporation. 

NEW SECTION. Section 94. Required officers. ( 1) A 

corporation has the officers described in its bylaws or 

appointed by the board of directors in accordance with the 

bylaws. 

(2) A duly appointed officer may appoint one or more 

officers or assistant officers if authorized by the bylaws 

or the board of directors. 
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(3) The bylaws or the board of directors shall delegate 

to one of the officers respons1oility for preparing minutes 

of the directors' and shareholders' meetings and 

authenticating records of the cor-poration. 

for 

(4) The same individual may simultaneously hold more 

than one office in a corporation. 

NEW SECTION. Section 95. Duties of officers. Each 

officer has the authority and shall perform the duties set 

forth in the bylaws or, ~o tne extent consistent with the 

bylaws, the duties prescribed by the board of directors or 

by direction of an officer authorized by the board of 

directors to prescribe the duties of other officers. 

NEW SECTION. Section 96. Standards of conduct for 

officers. (1) An officer with discretionary authority shall 

discharge his duties under that authority: 

(aJ 

(bl 

in good faith; 

with the care an ordinarily prudent person in a 

similar position would exercise under similar circumstances; 

and 

(c) in a manner the officer reasonably believes to be 

in the best interests of the corporation. 

(2) In discharging his duties, an officer is entitled 

to rely on information, opinions, reports, or statements, 

including financial statements and other financial data. if 

prepared or presented by: 
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(a) one or more officers or employees of the 

corporation whom the officer reasonably believes to be 

reliable and competent in the matters presented; or 

(b) attorneys, public accountants, or other persons as 

to matters the officer reasonably believes are within the 

person"s professional or expert competence. 

(3) An officer is not acting in good faith if the 

otticer has knowledge concerning the matter in question that 

iilCl.h.CS rel1.ance otherwise permitted by subsection (2) 

unwarranted. 

l4} An officer is not liable for any action taKen as an 

otficer or for any failure to take any action if the officer 

pertormed the duties of h1s office in compliance with this 

section. 

NEW SECTION. Section 97. Resignation and reaoval of 

officers. (1) An officer 

delivering notice to the 

may .resign 

corporation. A 

at any time 

resignation 

by 

is 

effective when the notice is delivered unless the notice 

specifies a later effective date. If a resignation is made 

effective at a later date and the corporation accepts the 

future effective ddte, its board of directors may fill the 

pending vacancy before the effective date if the board of 

directors provides that the successor does not take office 

until the effective date. 

{2) The board of directors may remove any officer with 
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or without cause, and if authorized by the bylaws or by the 

board of directors, an officer may remove an officer or 

assistant officer appointed by that officer under (section 

941 with or without cause. 

NEW SECTION. Section 98. Contract rights of officers. 

(1) The appointment of an officer does not itself create 

contract rights. 

(2) An officer 1 s removal does not affect the officer's 

contract rights, if any, with the corporation. An officer's 

resignation does not affect the corporation's contract 

rights, if any~ with the officer. 

NEW SE_!:TION. Section 99. Definitions. As used in 

(sections 99 through 107], the following definitions apply: 

(l l "Corporation" includes any domestic or foreign 

predecessor entity of a corporation in a merger or other 

transaction in which the predecessor's existence ceased upon 

consummation of the transaction. 

( 2) fa) "Director" means an individual who is or was a 

director of a corporation or an individual who, while a 

director of a corporation, is or was serving at the 

corporation's request as a director, officer, partner, 

trustee, employee, or agent of another foreign or domestic 

corporation, partnership, joint venture, trust, employee 

benefit plan, or other enterprise. A director is considered 

to be serving an employee benefit plan at the corporation's 
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request if the director's duties to the corporation include 

duties or services by him to the plan or to participants in 

or beneficiaries of the plan. 

(b) Director includes, unless the context requires 

otherwise, the estate or personal representative of a 

director. 

(3) 0 Expenses" include attorney fees. 

(4) "Liability" means the obligation to pay a judgment, 

settlement, penalty, or fine, including an excise tax 

assessed with respect to an employee benefit plan, or to pay 

reasonable expenses incurred with respect to a proceeding. 

(5) (a) "Official capacity" means: 

(ii when used with respect to a director, the office of 

director in a corporation: or 

(ii) when used with respect to an individual other than 

a director, as contemplated in !section 105], the office in 

a corporation held by the officer or the employment or 

agency relationship undertaken by the employee or agent on 

behalf of the corporation. 

(bl Official capacity does not include service for any 

other foreign or domestic corporation or any partnership, 

joint venture, trust, employee benefit plan, or other 

enterprise. 

(6) "Party" includes an individual who was, is, or is 

threatened to be ma.de a named defendant or respondent in a 
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proceeding. 

( 7) '"Proceeding" means 

completed action, suit, or 

any threatened, pending, or 

proceeding, whether civil, 

criminal, administrative, ur investigative and whether 

formal or informal. 

NEW SECTION. Section 100. Authority to indeanify. < 1 l 

Except as provided in subsection ( 4), an individual made a 

party to a proceeding because he is or was a director may be 

indemnified against liability incurred in the proceeding if: 

with 

(a) he conducted himself in good faith; 

(b) 

( i) 

he reasonably believed: 

in the case of conduct in his official 

the corporation, that his conduct was 

corporation•s best interests; and 

(ii) in all other cases, that his conduct was 

capacity 

in the 

at least 

not opposed to the corporation's best interests; and 

(c) in the case of any criminal proceeding, he had no 

reasonable cause to believe his conduct was unlawful. 

(2) A director's conduct with respect to an employee 

benefit plan for a purpose the director reasonably believed 

to be in the interests of the participants in and 

beneficiaries of the plan is conduct that satisfies the 

requirement of subsection (l)(b}(ii). 

(3) The termination of a proceeding by judgment, order, 

settlement, conviction, or upon a plea of nolo contendere or 
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its equivalent is not, of itself, a determination that the 

director did not meet the standard of conduct described in 

this section. 

(4) A corporation may not indemnify a director under 

this section: 

(a) in connection with a proceeding by or in the right 

of the corporation in which the director was adjudged liable 

to the corporation; or 

(D) 1n connection with any other proceeding charging 

improper personal benefit to the director, whether or not 

involving action in the 

which the director was 

director's official capacity, in 

adjudged liable on the basis that 

personal benefit was improperly received by the director. 

(5) Indemnification permitted under this section in 

connection with a proceeding by or in the right of the 

corporation is limited to reasonable expenses incurred in 

connection with the proceeding. 

NEW SECTION. 

Unless limited 

Section 101. Mandatory 

by its articles of 

indeanification. 

incorporation, a 

corporation shall indemnify a director who was wholly 

successful, on the merits or otherwise, in the defense of 

any proceeding to which the director was a party because he 

is or was a director of the corporation, against reasonable 

expenses incurred by the director in connection with the 

proceedi11g. 
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NEW SECTION. Section 102. Advance for expenses. 11) A 

corporation may pay for or reimburse the reasonable expenses 

incurred by a director who is a party to a proceeding in 

ddvance of final disposition of the proceeding if: 

(a} the director furnishes the corporation a written 

affirmation of the director's good faith belief that the 

director has met the standard of conduct described in 

{ section 100 J; 

(b) the director furnishes the corporation a written 

undertaking, executed personally or on the director's 

behalf, to repay the advance if it is ultimately determined 

that the director did not meet the standard of conduct 

described in [section 100]; and 

(c) a determination is made that the facts then known 

to those making the determination would not 

indemnification under (sections 99 through 107]. 

preclude 

(2) The undertaking required by subsection (l)(b) must 

be an unlimited general obligation of the director but need 

not be secured and may be accepted without reference to 

financial ability to make repayment. 

(3) Determinations and authori2ations of payments under 

this section must be made in the manner specified in 

(section 104]. 

NEW SECTION. Section 103. Court-ordered 

indemnification. Unless a corporation's articles of 

-95- HB 552 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0552/02 

incorporation provide otherwise, a director of the 

corporation who is a party to a proceeding may apply for 

indemnification to the court conducting the proceeding or to 

another court of competent jurisdiction. On receipt of an 

application, the court, after giving any notice the court 

considers necessary, may order indemnification 

determines that the director: 

if it 

{l) is entitled to mandatory indemnification under 

(section 101), in which case the court shall also order the 

corporation to pay the director's reasonable expenses 

incurred in obtaining ccurt-crdered indemnification; or 

( 2) is fairly and reasonably entitled to 

indemnification in view of all the relevant circumstances, 

whether or not the director met the standard of conduct set 

forth in (section 100) or was adjudged liable as described 

in (section 100(4) 1- If the director was adjudged liable as 

described in (section 100( 41 J, the director's 

indemnification is limited to reasonable expenses incurred. 

NEW SECTION. Section 104. Deter■ination and 

authorization of indeanification. (1) A corporation may not 

indemnify a director under [section 100] unless authorized 

in the specific case after a determination has been made 

that indemnification of the director is permissible in the 

circumstances because the director has met the st~ndard of 

conduct set forth in (section 100]. 
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(2) The determination must be made: 

(a) by the board of directors by majority vote of a 

quorum consisting of directors not at the time parties to 

the proceeding; 

(b) if a quorum cannot be obtained under subsection 

(2)(a), by majority vote of a committee designated by the 

board of directors, in which designated directors who are 

parties may participate, consisting solely of two or more 

directors not at" the time parties to the proceeding; 

{c) by special legal counsel: 

(i) selected by the board of directors or its committee 

in the manner prescribed in subsection (2)(a} or (2}(b); or 

(ii) if a quorum of the board of directors cannot be 

obtained under subsection (2)(a} and a committee cannot be 

designated under subsection (2)(b), selected by majority 

vote of the full board of directors in which selected 

directors who are parties may participate; or 

(d) by the shareholders, but shares owned by or voted 

under the control of directors who are at the time parties 

to the proceeding may not be voted on the determination. 

(3) Authorization of indemnification and evaluation as 

to reasonableness of expenses must be made in the same 

manner as the determination that indemnification is 

permissible, except that if the determination is made by 

special legal counsel, authorization of indemnification and 
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evaluation as to reasonableness of expenses must be made by 

those entitled under subsection (2)(c) to select counsel. 

NEW SECTION. Section 105. Indeanification of officers, 

employees, and agents. Unless a corporation's articles of 

incorporation provide otherwise: 

11) an officer of the corporation who is not a director 

is entitled to mandatory indemnification under [section 101) 

and is entitled to apply for court-ordered indemnification 

under [section 103] to the same extent as a director: 

(2) the corporation may indemnify and advance expenses 

under [sections 99 through 107] to an officer, employee, or 

agent of the corporation who is not a director to the same 

extent as to a director; and 

(3) a corporation may also indemnify and advance 

expenses to an officer, employee, or agent who is not a 

director to the extent, consistent with public policy, that 

may be provided by its articles of incorporation, bylaws, 

general or specific action of its board of directors, or 

contract. 

NEW SECTION. Section 106. Insurance. A corporation may 

purchase and maintain insurance on behalf of an individual 

who is or was a director, officer, employee, or agent of the 

corporation or ~ho, while a director, officer, employee, or 

agent of the corporation, is or was serving at the request 

of the cocporalion as a director, officer, partner, trustee, 
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employee, or agent of another foreign or domestic 

corporation, partnership, joint venture, trust, employee 

benefit plan, or other enterprise, against liability 

asserted against or incurred by him in that capacity or 

arising from his status as a director, officer, employee, or 

agent, whether or not the corporation would have power to 

indemnify him against the same liability under {section 100] 

or (section 101}. 

NEW SECTION. Section 107. Application. ( 1) A provision 

treating a corporation's indemnification of or advance for 

expenses to directors that is contained in its articles of 

incorporation, its bylaws, a resolution of its shareholders 

or board of directors, a contract, or other instrument is 

valid only if and to the extent the provision is consistent 

~ith (sections 99 through 107}. If articles of incorporation 

1 imi t indemnification or advance for expenses, 

indemnification and advance for expenses are valid only to 

the extent consistent with the articles of incorporation. 

( 2) { Sections 99 through 107} do not limit a 

corporation 1 s power to pay or reimburse expenses incurred by 

a director in connection with the director's appearance as a 

witness in a proceeding at a time when the director has not 

been made a named defendant or respondent to the proceeding. 

NEW SECTION. Section 108. Definitions. As used in 

(sections 108 through 111], the following definitions apply: 
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(l} "Conflicting interest" with respect to a 

corporation means the interest a director of the corporation 

has respecting a transaction effected or proposed to be 

effected by the corporation or by a subsidiary of the 

corporation or any other entity in which the corporation nas 

a controlling interest if: 

(a) regardless of whether the transaction is bro~ght 

before the board of directors of the corporation for acti~n, 

the director knows at the time of commitment that he c: a 

related person is a party to the transaction or h~~ a 

beneficial financial interest in or is so closely linked tc 

the transaction and the transaction is of such finan~1al 

significance to the director or a related person that the 

interest would reasonably be expected to exert an infl:..,,. :·ice: 

on the director's judgment if the director were called 

to vote on the transaction; or 

l.: 

(b) the transaction is brought, or is of a chare ·rr 

and significance to the corporation that it would in :.. r.~· 

normal course be brought, before the board of directorh cf 

the corporation for action and the director knows at r._rie 

time of commitment that any of the following person:... is 

either a party to the transaction or has a beneficial 

financial interest in 

transaction 

significance 

and the 

to the 

or is so 

transaction 

closely 

is of 

linked le.. the 

such financial 

person that the interest would 
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reasonably be expected to exert an influence en the 

director's judgment if the director were called upon to vote 

on the transaction: 

Ii) an entity, other than the corporation, of which the 

director is a director, general partner, agent, or employee; 

(ii) a person who controls one or more of the entities 

specified in subsection (l)(b)(i) or an entity that is 

controlled by, or is under common control with, one or more 

of the entities specified in subsection (l)(b)(i); or 

(iii) an individual who is a general partner, principal, 

or employer of the director. 

(2) "Director's conflicting interest transaction", with 

respect to a corporation, means a 

proposed to be effected by 

transaction effected 

the corporation or by 

or 

a 

subsidiary of the corporation or any other entity in which 

the corporation has a controlling interest in which 

transaction a director of the corporation has a conflicting 

interest. 

( 3) "Related person 11 means: 

la) the spouse or a parent or sibling of a spouse of 

the director; 

(b) a child, grandchild, sibling, parent or spouse of 

any child, grandchild, sibling, or parent of the director; 

{c) an individual having the same residence as the 

director; 
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(d) a trust or estate of which an individual specified 

in this subsection (3) is a substantial beneficiary; or 

(e} a trust, estate, incompetent person, conservatee, 

or minor for whom the director is a fiduciary. 

(4) ~Required disclosure" means disclosure by a 

director, who has a conflicting interest, of: 

la) the existence and nature of his conflicting 

inlerest; and 

tb) all facts known to the director respecting the 

subject matter of the transaction that an ordinarily prudent 

person would reasonably believe to be material to a judgaent 

about whether or not to proceed with the transaction. 

(5) 

the time 

"Time of commitment" respecting a transaction means 

when the transaction is consummated or, if made 

pursuant to contract, the time when the corporation or its 

subsidiary or the entity in which it has a controlling 

interest becomes contractually obligated so that its 

uni lateral withdrawal from the transaction would entail 

significant loss, liability, or other dam.age. 

NEW SECTION. Section 109. Judicial action. ( 1) A 

transaction effected or proposed to be effected by a 

corporation or by a subsidiary of the corporation or any 

other entity in which the corporation has a controlling 

interest that is not a director's conflicting interest 

transaction may not be enjoined, set aside, or give rise to 
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an award of damages or other sanctions in a proceeding by a 

shareholder or by or in the right of the corporation because 

a director of the corporation or any person with whom the 

directer has a personal, econow.ic, or other as~ociation has 

an interest in the transaction. 

{2) A director's conflicting interest transaction may 

not be enjoined, set aside, or give rise to an award of 

damages or other sanctions 1n a proceeding b~ a shareholder 

or by or in the right of the corporation because the 

director or any person with whom the director has a 

personal, economic, or other association has an interest in 

the transaction 1t: 

(a) directors' action respecting the transaction was at 

any time taken in compliance with (section 110]; 

(b) shareholders 1 action respecting the transaction was 

at any time taken in compliance with [section 111]~ or 

tc) the transaction, judged according to the 

circumstances at the time of commitment, is established to 

have been fair to the corporation. 

NEW SECTION. Section 110. Directors' action. ( l) 

Directors' action respecting a transaction is effective for 

purposes of (section 109(2)(a) l if the transaction received 

the affirmative vote of a majority, but no fewer than two, 

of those qualified directors on the board of directors or on 

an empowered committee of the board who voted on the 

-10 3- HB 552 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

H 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0552/02 

transaction after either required disclosure to them, to the 

extent the information was not known by them, or compliance 

with subsection (2}. Action by a committee is effective only 

if all its members are qualified directors and its members 

are either all the qualified directors on the board or are 

appointed by the affirmative vote of a majority of the 

qualified directors on the board. 

(2) If a director has a conflicting interest respecting 

a transaction but neither the director nor a related person 

of the director specified in [section 108(3)} is a party to 

the transaction and if the director has a duty under law or 

protess1ona1 canon or a duty of confidentiality to another 

person respecting intormation relating to the transaction 

such that the director may not make the disclosure described 

in (section 10B(4)(b)1, disclosure is sufficient for 

purposes of subsection tl) if the director: 

(a) discloses to the directors voting on the 

of the conflicting transaction the existence and nature 

interest and informs them of the character and limitations 

imposed by that duty before their vote on the transaction; 

and 

(b) plays no part, directly or indirectly, in their 

deliberations or vote. 

(3) A majority, but no fewer than two, of all the 

qualified directors on the board of directors or on the 
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committee constitutes a quorum for purposes of action that 

complies with this section. Directors' action that otherwise 

complies with this section is not affected by the presence 

or vote of a director who is not a qualified director. 

(4) For purposes of this section, "qualified director" 

means, with respect to a director's conflicting interest 

transaction, any director who does not have either a 

conflicting 

familial, 

interest. 

financial, 

respect1r.g tne transaction or a 

protessiona"t, or emoloyment 

relationship with a second director who does have a 

conflicting interest respecting the transaction, which 

relationship would, in the circumstances, reasonably .be 

expected to exert an influence on the first director's 

judgment when voting on the transaction. 

NEW SECTION. Section 111. Shareholders' action. ( l) 

Shareholders' action respecting a transaction is effective 

for purposes of [section 109 (2)(b)] if a majority of the 

votes entitled to be cast by the holders of all qualified 

shares were cast in favor of the transaction after: 

(a) notice to shareholders describing the director's 

conflicting interest transaction; 

(b) provision of 

subsection (3); and 

the information referred to in 

(c} required disclosure to the shareholders who voted 

on the transaction, to the extent the information was not 
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known by them. 

(2) A majority of the votes entitled to be cast by the 

holders of all qualified shares constitutes a quorum for 

purposes of action that complies with this section. Subject 

to the provisions of subsections (3} and (4), shareholders• 

action that otherwise complies with this section is not 

affected by the presence of shareholders, or the voting, of 

shares that are not qualified shares. 

13) For purposes of compliance with subsection (ll, a 

director who has a conflicting interest respecting the 

transaction shall, before the shareholders' vote, inform the 

secretary or other office or agent of the corporation 

authorized to tabulate votes of the number of all shares and 

the identity of persons holding or controlling the vote of 

all shares that the director knows are beneficially owned by 

or the voting of which is controlled by the director or by a 

related person of the director, or both. 

(4) If a shareholders' vote does not comply with 

subsection (1) solely because of a failure of a director to 

comply with subsection (3) and if the director establishes 

that his failure did not determine and was not intended by 

him to influence the outcome of the vote, the court may, 

with or without further proceedings respecting [section 

109(2)(c) ], take action respecting the transaction and the 

dire~tor and give effect, if any, to the shareholders' vote 
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as it considers appropriate in the circumstances. 

(5) For purposes of this section, "qualified shares" 

means any shares entitled to be voted with respect to the 

director's conflicting interest transaction except shares 

that, to the knowledge, before the vote, of the secretary or 

other officer or agent of the corporation authorized to 

tabulate votes, are beneficially owned by or the voting of 

which is controlled by a director who has a conflicting 

interest respecting the transaction or by a related person 

of the director, or both. 

NEW SECTION. Section 112. Authouty to aaend. (1) A 

corporation may 

time to add or 

amend its articles of incorporation at any 

change a provision that is required or 

permitted in the articles of incorporation or to delete a 

provision not required in the articles of incorporation. 

Whether a provision is required or permitted in the articles 

of incorporation is determined as of the effective date of 

the amendment. 

(2) A shareholder of the corporation does not have a 

vested property right resulting from any provision in the 

articles of incorporation, including provisions relating to 

management, control, capital structure, dividend 

entitlement, or purpose or duration of the corporation. 

NEW SECTION. Section 113. Aaendaent by bo.a<d of 

directors. Unless the articles of 1nc0rporation provide 
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otherwise, a corporation's board of directors may adopt one 

or more amendments ta the corporation's articles of 

incorporation without shareholder action: 

(l) to extend the duration of the corporation if it was 

incorporated at a time when limited duration was required by 

law; 

(2) to delete the names and addresses of the initial 

directors; 

(3) to delete the names and address of the initial 

registered agent or registered office if a statement of 

chanqe is on file with the secretary of state; 

(4) to change each issued and unissued authorized share 

of an outstanding class into a greater number of whole 

shares if the corporation has only shares of that class 

outstanding; 

(5) to change the corporate name by substituting the 

word "corporation", "incorporated", "company 11
, "limited" or 

the abbreviation "corp.", "inc.", "co.", or "ltd." for a 

similar word or abbreviation in the name or by adding, 

deleting, or changing a geographical attribution for the 

name; or 

16) to make any other change expressly permitted by 

(sections 1 through 181] to be made without shareholders' 

action. 

NEW SECTION. Section 114. AaendJlent by boa<d of 
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directors and shareholders. (l) A co[poration"s board of 

directors may propose one or more amendments to the articles 

of incorporation for submission to the shareholders. 

(2) For the amendment to be adopted: 

(a) the board of directors shall recommend the 

amendment to the shareholders unless the board of directors 

determines that because of conflict of interest or other 

special circumstances it should make no recommendation and 

collllllunicates the oasis for 1ts determination to the 

shareholders with the amendment; and 

(b) the shareholders entitled to vote on the amendment 

shall approve the amendment as provided in subsection (5)~ 

(3) The board of directors may condition its submission 

of the proposed amendment on any basis. 

(4) The corporation shall notify each shareholder, 

whether or not entitled to vote, of the proposed 

shareholders' meeting in accordance with {section 53). The 

notice of meeting must also state that the purpose or one of 

the purposes of the meeting is to consider the proposed 

amendment and must contain or be accompanied by a copy or 

summary of the amendment. 

(5) Unless [sections 1 through 181), the articles of 

incorporation, or the board of directors acting pursuant to 

subsection (3) require a greater vote or a vote by voting 

groups, the amendment to be adopted must b~ approved by: 
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(a) a majority of the votes entitled to be cast on the 

amendment by any voting group with respect to which the 

amendment would create dissenters' rights; and 

(b) the votes required by [sections 61 and 62] by every 

other voting group entitled to vote on the amendment. 

NEW SECTION. Section 115. Voting on aaendaente by 

voting groups. (l) The holders of the outstandinQ shares cf 

a class are entitled to vote as a separate votinq group, if 

shareholder votinq is otherwise required by [sections l 

through 181], on a proposed amendment if the amendment 

would: 

la} increase or decrease the aggregate number ot 

authorized shares of the class: 

lb) cause an exchange or reclassification of all or 

part of the shares of the class into shares of another 

class; 

(c) cause an exchange or reclassification of or create 

the right of exchange of all or part of the shares of 

another class into shares of the class; 

(d) change the designation, rights, preferences, or 

limitations of all or part of the shares of the class: 

(e) change the shares of all or part of the class into 

a different number of shares of the same class; 

(f) create a new class of shares having rights or 

pre{~rences with respect to distributions or to dissolution 
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that are prior, superior, or substantially equal to the 

shares of the class; 

(g) increase the rights, preferences, or number of 

authorized shares of any class that, after giving effect to 

the amendment, have rights or preferences with respect to 

dissolution or to distributions that are prior, superior, or 

substantially equal to the shares of the class; 

(h) limit or deny an existing preemptive right of all 

or part of the share of the class; or 

ti) cancel or otherwise affect rights to distributions 

or dividends that have accumulated but nave not yet bee~ 

declared on all or part of the shares ot the class, 

(2) If a proposed amendment would aftect a series ot a 

class of shares in one or more ct the ways described in 

subsection (l), the shares of that series are entitled to be 

voted as a separate voting group on the proposed amendment. 

(3} If a proposed amendment that entitles two or more 

series of shares to be voted as separate voting groups under 

this section would affect those two or more series in the 

same or a substantially similar way, the shareholders of all 

the series affected must vote together as a single voting 

group on the proposed amendment. 

(4) A class or series of shares is entitled to the 

voting rights granted by this section although the articles 

of incorporation provide that the shares are nonvoting 
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shares. 

NEW SECTION. Section 116. Aaendaent before issuance of 

shares. If a corporation has not yet issued shares, its 

incorporators or board of directors may adopt one or more 

amendments to the corporation's articles of incorporation. 

NEW SECTION. Section 117. Articles of --nt. A 

corporation amending its articles of incorporation shall 

deliver to the secretary of state, for filing, articles of 

amendment setting forth: 

(l) the name of the corporation; 

(2) the text of each amendment adopted, 

(3) if an amendment provides for 

reclassification, 0[ cancellation of 

provisions for implementing the amenQment if 

in the amendment itself; 

an exchange, 

issued shares, 

not contained 

(4) the date of each amendment's adoption; 

(5) if an amendment was adopted by the incorporators or 

board of directors without shareholders' action, a statement 

to that effect and that shareholders• action was not 

required; and 

(6) if an amendment was approved by the shareholders: 

(a) the designation, number of outstanding shares, 

number of votes entitled to be cast by each voting group 

entitled to vote separately on the amendment, and number of 

votes of each voting group indisputably represented at the 
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meeting; and 

(b) either the total number of votes cast for and 

against the amendment by each voting group entitled to vote 

separately on the amendment or the total number of 

undisputed votes cast for the amendment by each voting group 

that was sufficient for approval by that voting group. 

NEW SECTION. Section 118. Restated articles of 

incorporation. (1) A corporation's board of directors may 

restate its articles of incorporation at any time with or 

without shareholders' action. 

(2) The restatement may include one or more amendments 

to the articles of incorporation. If the restatement 

includes an amendment requiring shareholders' approval, it 

must be adopted as provided in (section 114). 

(3) If the board of directors submits a restatement for 

shareholders' action, the corporation shall notify each 

shareholder, whether or not entitled to vote, of the 

proposed shareholders' meeting in accordance with [section 

53). The notice must also state that the purpose or one of 

the purposes of the meeting is to consider the proposed 

restatement and must contain or be accompanied by a copy of 

the restatement that identifies any amendment or other 

change the restatement ~ould make in the articles of 

incorporation. 

( 4) A corporation restating its articles of 
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incorporation shall deliver to the secretary of state, for 

filing, articles of restatement setting forth the name of 

the corporation and the text of the restated articles of 

incorporation together with a certificate setting forth: 

(a) whether'the restatement contains an amendment to 

the articles requiring shareholder approval and, if it does 

not, that the board of directors adopted the restatement; or 

tb) if the restatement contains an amendment to the 

drticles requiring shareholders 1 approval, the information 

required by {section 117). 

(5) Adopted restated articles of incorporation 

supersede the original articles of incorporation and all 

amendments to them. 

(6) The secretary of state may certify restated 

articles of incorpor-ation as the articles of incorporation 

currently in effect without including the 

information required by subsection (4). 

NEW SECTION. Section 119. Aaendaent 

reorganization. ( l) A corporation's 

certificate 

pursuant to 

articles of 

incorporation may be amended without action by the board of 

directors or shareholders if necessary to carry out a plan 

of reorganization ordered or decreed by a court of competent 

jurisdiction under federal statute if the articles of 

incorporation, after amendment, contain only provisions 

required or permitted by (section 17). 
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(2) The individual or individuals designated by the 

court shall deliver to the secretary of state, for filing, 

articles of amendment setting forth! 

ia} the name of the corporation: 

(b) the text of each amendment approved by the court; 

(c) the date of the court's order or decree approving 

the articles of amendment; 

(d) the title of the reorganization proceeding in which 

the order or decree was entered; and 

(e) a statement that the court had jurisdiction of the 

proceeding under federal statute. 

( 3) Shareholdec s of a corporation undergoing 

reorganization do not have dissenters' rights except to the 

extent provided in the reorganization plan. 

(4) This section does not apply after entry of a final 

decree in the reorganization proceeding even though the 

court retains jurisdiction of the proceeding for limited 

purposes unrelated to consummation of the reorganization 

plan. 

NE!oi SECTION. Section 120. Effect of aaendaent. An 

amendment to articles of incorporation does not affect a 

cause of action existing against or in favor of the 

corporation, a proceeding to which the corporation is party, 

or the existing rights of persons other than shareholders of 

the corporation. An amendment changing a corporat ion 1 s name 
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does not abate a proceeding brought by or against the 

corporation in its former name. 

NE!oi SECTION. Section 121. Aaendaent by board of 

directors or shareholders. 11) A corporation's board of 

directors may amend or repeal the corporation's bylaws 

unless: 

(a) the articles of incorporation or (sections 1 

through 181] reserve this power exclusively to the 

shareholders in whole or part; or 

(b) the shareholders in amending, adding, or repealing 

a particular bylaw provide expressly tnat the board of 

directors may not amend or repeal that bylaw. 

(2) A corporation's shareholders may amend or repeal 

the corporation 1 s bylaws even though the bylaws may also be 

amended or repealed by its board of directors. 

NE!oi SECTION. Section 122. Bylaw increasing quorua or 

voting requirement 

authorized by the 

for shareholders. 

articles of 

(1) If expressly 

incorporation, the 

shareholders may adopt or amend a bylaw that fixes a greater 

quorum or voting requirement far shareholders or voting 

groups of shareholders than is required by (sections l 

through 181). The adoption or amendment of a bylaw that 

adds, changes, or deletes a greater quorum or voting 

requirement for shareholders must meet the same quorum 

requi cement and be adopted by the same vote and voting 
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groups required to take action under the quorum and voting 

requirement then in effect or proposed to be adopted, 

whichever is greater. 

(2) A bylaw that fixes a greater quorum or voting 

requirement for shareholders under subsection (1) may not be 

adopted, amended, or repealed by the board of directors. 

NEW SECTION. Section 123. Bylaw increasing quorua or 

voting requireaent for directors. {l) A bylaw that fixes a 

greater quorum or voting requirement for the board of 

directors may be amended or repealed: 

(a) if originally adopted by the shareholders, only by 

the shareholders; or 

tb) if originally adopted by the board of directors, 

either by the shareholders or by the board of directors. 

(2) A bylaw adopted or amended by the shareholders that 

fixes a greater quorum or voting requirement for the board 

of directors may provide that the bylaw may be amended or 

repealed only by a specified vote of either the shareholders 

or the board of directors. 

(3) Action by the board of directors under subsection 

(l)(b) to adopt or amend a bylaw that changes the quorum or 

voting requirement for the board of directors must meet the 

same quorum requirement and be adopted by the same vote 

required to take action under the quorum and voting 

requirement then in effect or proposed to be adopted, 
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whichever is greater. 

NEW SECTION. Section 124. Merger. (1) One or more 

corporations may merge into another corporation if the board 

of directors of each corporation adopts and its 

shareholders, if required by [section 126}, approve a plan 

of merger. 

{2) The plan of merger must set forth: 

(a) the name of each corporation planning to merge and 

the name of the surviving corporation into which each other 

corporation plans to merge: 

(b) the terms and conditions of the merger; and 

(c) the manner and basis of converting the shares of 

each corporation into shares, obligations, or other 

securities of the surviving corporation or any other 

corporation or into cash or other property in whole or part. 

(J) The plan of merger may set forth: 

{a) amendments to the articles of incorporation of the 

surviving corporation; and 

(b) other provisions relating to the merger. 

NEW SECTION. Section 125. Share exchange. ( l) A 

corporation may acquire all of the outstanding shares of one 

or mare classes or series of another corporation if the 

board of directors of each corporation adopts and its 

shareholders, if required by {section 126], approve the 

exchange. 
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(2) The plan of exchange must set forth: 

(a) the name of the corporation from which shares will 

be acquired and the name of the acquiring corporation; 

tb) the terms and conditions of the exchange; and 

(c) the manner and basis of exchanging the shares to be 

acquired for shares, obligations, or other securities of the 

acquiring corporation or any other corporation or for cash 

or other property in whole or part. 

(3) The plan of exchange may set forth any other 

provision relating to the exchange. 

(4) This section does not limit the power of a 

corporation to acquire all or part of the shares of one or 

more classes or series of another corporation through a 

voluntary exchange or otherwise. 

NEW SECTION. Section 126. Action on plan. 111 Except 

as provided in subsection (7), after adopting a plan of 

merger or share exchange, the beard of directors of each 

corporation party to the merger and the board of directors 

of the corporation whose shares will be acquired in the 

share exchange shall submit the plan of merger, except as 

provided in subsection (7), or share exchange for approval 

by its shareholders. 

(2) For a plan of merger or share exchange to be 

approved: 

(a) the board of directors shall recommend the plan of 
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merger or share exchange to the shareholders, unless the 

board of directors determines that because of conflict of 

interest or other special circumstances it should make r,-

recommendation and communicates the basis for it~ 

determination to the shareholders with the plan: and 

lb) the shareholders entitled to vote shall approve tht 

plan. 

(3) The board of directors may condition its submissior. 

of the proposed merger or share exchange on any basis, 

(4) The corporation shall notify each shareholder, 

whether or not entitled to vote, of the propos~: 

shareholders' meeting in accordance with (section 53}. Th~ 

notice must also state that the purpose or one of th-:.. 

purposes of the meeting is to consider the plan of meC'ger c: 

share exchange and must contain or be accompanied by a cor· 

or summary of the plan. 

(S) Unless [sections l through 181), the articles c: 

incorporation, or the board of directors, acting pursuant t( 

subsection (3), require a greater vote or a vote by votin~ 

groups, the plan of merger or share exchange to bt:· 

authorized must be approved by each voting group entitled tL 

vote separately on the plan by an affirmative vote cf 

two-thirds, or a majority vote if authorized by subsectior'. 

110), of the votes entitled to be cast on the plan by tha\ 

voting group. 
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(6) Separate voting by voting groups is required: 

(a) on a plan of merger if the plan contains a 

provision that, if contained in a proposed amendment to 

articles of incorporation, would require action by one or 

more separate voting groups on the proposed amendment under 

(section 115]; and 

(b) on a plan of share exchange by each class or series 

of shares included in the exchange, with each class or 

series constituting a separate voting group. 

(7) Action by the shareholders of the surviving 

corporation on a plan of merger is not required if: 

(a) the articles of incorporation of the surviving 

corporation will not differ, 

enumerated in (section 113], from its 

merger; 

except for 

articles 

amendments 

before the 

tb) 

shares 

each shareholder of the surviving corporation whose 

were outstanding immediately before the effective 

date of the merger will hold the same number of shares, with 

identical designations, preferences, limitations, and 

relative rights, immediately after the merger; 

(c) the number of voting shares outstanding immediately 

after the merger plus the number of voting shares issuable 

as a result of the merger, either by the conversion of 

securities issued pucsuant to the merger or the exercise of 

rights and warrants issued pursuant to the merger, will not 
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exceed by more than 20% the total number of voting shares of 

the surviving corporation outstanding immediately before the 

merger; and 

(d) the nuo1ber of participating shares outstanding 

immediately after the merger plus the number of 

participating shares issuable as a result of the merger, 

either by the conversion of securities issued pursuant to 

the merger or the exercise of rights and warrants issued 

pursuant to the merger, will not exceed by more than 201 the 

total number of participating shares outstanding immediately 

before the merger. 

(8) As used in subsection (7): 

(a) "Participating 

their shareholders to 

distributions. 

shares" means shares that entitle 

participate without limitation in 

(b} "Voting 

shareholders to 

di rectors. 

shares'' means shares 

vote unconditionally 

that entitle their 

in elections of 

(9) After a merger or share exchange is authorized and 

at any time before articles of merger or share exchange are 

filed, the planned merger or share exchange may be 

abandoned, subject to any contractual rights, without 

further shareholder action in accordance with the procedure 

set torth in the plan of merger or share exchange oc, if no 

procedure 1s set forth, in the manner determined by the 
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board of directors. 

(10) A majority of all votes entitled to be cast by each 

voting group is sufficient to constitute approval by the 

corporation if a statement to that effect is included in the 

articles of incorporation but only if: 

(a) the statement is included 

incorporation at the time the 

incorporation were filed; or 

in the 

initial 

articles 

articles 

of 

of 

(b) the statement is included in an amendment to the 

articles of incorporation approved by an affirmative vote of 

two-thirds of the votes entitled to be cast on the amendment 

pursuant to {section 114). 

NEW SECTION. Section 127. Merger of subsidiary. {l) A 

parent corporation owning at least 80% of the outstanding 

shares of each class of a subsidiary corporation may merge 

the subsidiary into itself without approval of the 

shareholders of the parent corporation or subsidiary. 

(2) The board of directors of the parent corporation 

shall adopt a plan of merger that sets forth: 

la) the names of the parent corporation and subsidiary; 

and 

(b) the manner and basis of converting the shares of 

the subsidiary into shares, obligations, or other securities 

of the parent corporation or any other corporation or into 

cash or other property in whole or part. 
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{J) The parent corporation shall mail a copy of the 

summary of the plan of merger to each shareholder of the 

subsidiary who does not waive the mailing requirement in 

writing. 

(4) The parent corporation may not deliver articles of 

merger to the secretary of state for filing until at least 

30 days after the date it mailed a copy of the plan of 

merger to each shareholder of the subsidiary who did not 

waive the mailing requirement. 

(5} Articles of merger under this section may not 

contain amendments to the articles of incorporation of the 

parent corporation except for amendments enumerated in 

!section 113). 

NEW SECTION. Section 128. Articles of aerger or share 

exchange. (1) After a plan of merger 

approved by the shareholders or 

or share exchange is 

adopted by the board of 

directors if shareholder approval is not required, the 

surviving or acquiring corporation shall deliver to the 

secretary of state, for filing, articles of merger or share 

exchange setting forth: 

(a) the plan of merger or share exchange; and 

(b) if shareholder approval was not required, a 

statement to that effect; or 

(c) if approval of the shareholders of one or more 

corporations party to the merger or share exchange was 
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required: 

(i) the designation, number of outstanding shares, and 

r.umber of votes entitled to be cast by each voting group 

entitled to vote separately on the plan as to each 

corporation; and 

(ii) either the total number of votes cast for and 

against the plan by each voting group entitled to vote 

separately on the plan or the total number of undisputed 

votes cast for the olan separately by each voting group and 

a statement that the number cast for the plan by each voting 

group was sufficient for approval by that voting group. 

{2) Unless a delayed effective date is specified, a 

merger or share exchange takes effect when the articles of 

merger or share exchange are filed. 

NEW SECTION. Section 129. Effect of aerger or share 

exchange. (1) When a merger takes effect: 

(a) every other corporation party to the merger merges 

into the surviving corporation and the separate existence of 

every corporation except the surviving corporation ceases; 

(b) the title to all real estate and other property 

owned by each corporation party to the merger is vested in 

the surviving corporation without reversion or impairment; 

{c) the surviving corporation has all liabilities of 

each corporation party to the merger; 

(d) a proceeding pending against any corporation party 
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to the merger may be continued as if the merger did not 

occur or the surviving corporation may be substituted in the 

proceeding for the corporation whose existence ceased; 

(e) the articles of incorporation of the surviving 

corporation are amended to the extent provided in the plan 

of merger; and 

(f} the shares of each corporation party to the merger 

that are to be converted into shares, obliqations, or other 

securities of the surviving or any other corporation or into 

cash or other property are converted and the former 

shareholders are entitled only to the rights provided in the 

articles of merger or to their rights under [section 133 

through 146). 

(2) When a share exchange takes effect, the shares of 

each acquired corporation are exchanged as provided in the 

plan and the former shareholders are entitled only to the 

exchange rights provided in the articles of share exchange 

or to their rights under [sections 133 through 146). 

~SECTION. Section 130. Nerger or share exchange 

with foreign corpo['ation. ( 1) One O[' 

corporations may merge or enter into a share 

one or more domestic corporations if; 

more foreign 

exchange with 

(a) in a merger, the merger is permitted by the law of 

the state or country under whose law each foreign 

corpor •. H.ion is incorporated ar:_d each foreign corporation 
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complies with that law in effecting the mecger; or 

(b) in a share exchange, the corporation whose shares 

will be acquired is a domestic corporation, whether or not a 

share exchange is permitted by the law of the state or 

country under whose law the acquiring corporation is 

incorporated; 

(C) the foreign corporation complies with (section 128J 

and if it is the surviving corporation of the merger or 

acgu1r1ng corporation ot tne share excnange; an~ 

(C) each domestic corporation complies with the 

~pp~1cao1e prov1s1~ns ct lSect1un~ 124 through iitJ ana, lt 

1t 1s tne surviving corporation or rne merger or acquiring 

corporation ot tne snare exchange, witn tne prov1s1on~ vi 

1sect1on 1281. 

(2) When the merger or snare exchange takes etrect, tne 

surviving foreign corporation ot a merger and the acquiring 

foreign corporation of a share exchange is considered: 

(a) to have appointed the secretary of state as 1ts 

agent for service of process in a proceeding to enforce any 

obligation or the rights of dissenting shareholders of each 

domestic corporation party to the merger or share exchange: 

and 

(b) to have agreed that it will promptly pay to the 

dissenting shareholders of each domestic corporation party 

to the merger or share exchange the amount, if any, to which 
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they are entitled under (sections 133 through 146). 

(3) This section does not limit the power of a foreign 

corporation to acquire all or part of the shaces of on·e or 

more classes or series of a domestic corporation through a 

voluntary exchange or otherwise. 

NEW SECTION. Section 131. Sale of assets in regular 

course of business -- aortgage of assets. (l) A corporation 

may, on the terms and conditions and for the consideration 

determined by the board of directors: 

(a) sell, lease, exchange, or otherwise dispose of all 

or substantially all of i~~ property in the usual and 

regular course of business, 

{b) mortgage, pledge, dea1cate to the repayment of 

indebtedness, whether with or without recourse, or otherwise 

encumber any or all of its property whether or not in the 

usual and regular course of business; or 

(c) transfer any or all of its property to another 

corporation all the shares of which are owned by the 

corporation. 

(2) Unless the articles of incorporation require it, 

approval by the shareholders of a transaction described in 

subsection (1) is not required. 

NEW SECTION. Section 132. Sale of assets other than in 

regular course of 

lease, exchange, 

business. ( l) 

or otherwise 

-128-
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substantially all of its property, which may include good 

will, otherwise than in the usual and regular course of 

business, on tne terms and conditions and for the 

consideration determined by the corporation's board of 

directors if the board of directors proposes and its 

:,jhc:t.L"ehoiders approve tne proposed transaction. 

(2) For ~ transact1on under this section 

gu1.,ho.cized: 

to be 

{a) the boara of riir~.--rors s!".dll recommend the proposed 

transaction cne snareholders unless the board of 

directors determines rhat because of conflict of interest or 

other special circumstances 1t should make no recommendation 

and communicates the basjs for its determination to the 

shareholders with the submission of the proposed 

transaction; and 

{b) the shareholders entitled to vote shall approve the 

transaction. 

(3) The board of directors may condition its submission 

of the proposed transaction on any basis. 

(4) The corporation shall notify each shareholder, 

whether or not entitled to vote, of the proposed 

shareholders' meeting in accordance with [section 53]. The 

notice must also state that the purpose or one of the 

purposes of the meeting is to consider the sale, lease, 

ex:change, or other disposition of all or substant ia1 ly all 
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the property of the corporation and must contain or be 

accompanied by a description of the transaction. 

(5) Unless the articles of incorporation, or the board 

of directors acting pursuant to subsection (3), require a 

greater vote or a vote by voting groups, the transaction to 

be authorized must be approved by an affirmative vote of 

two-thirds, or a majority if authorized by subsection CS). 

of the votes entitled to be cast on the transaction. 

iU) After d ~dle, lease, excnanqe, or other disposition 

:;f property is authorized, the transaction may be abandoned. 

subject to any contractual rights, without further 

shareholders' action. 

(7) A transaction that constitutes a distribution is 

governed by [section 481 and not by this section. 

(8) A majority of votes cast by the shareholders is 

sufficient to constitute app[oval by the corporation if a 

statement to that effect is included in the articles of 

incorporation but only if: 

(a) the statement is included in the articles of 

incorporation at the time the initial articles of 

incorporation were filed; or 

(b} the statement is included in an amendment to the 

articles of incorporation approved by an affirllldtive vote of 

two-thirds of the votes entitled to be cast on the amendment 

pursuant to [section 1141. 
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NEW SECTION. Section 133. Definitions. As used in 

[sections 133 through 146}, the following definitions apply: 

( 1} "Beneficial shareholder" means the person who is a 

beneficial owner of shares held in a voting trust or by a 

nominee as the record shareholder. 

12) •corporation" includes the issuer of the shares 

held by a dissenter before the corporate action, or the 

surviving or acquiring corporation oy merger or share 

exchange or tnaL issuer. 

(3} "Dissenter" means a shareholder who is entitled to 

dissent trom corporate action under tsection 134! and wh0 

exercises that right when and in the manne.r required b}· 

tsections 136 through 144). 

(4) •Fair value", with respect to a dissenter's shares, 

means the value of the shares immediately before the 

eff~ctuation at the corporate action tc which the Jissenter 

objects, excluding any appreciation or depreciation in 

anticipation of the corporate action unless exclusion would 

be inequitable. 

(5) "Interest" means interest from the effective date 

of the corporate action until the date of payment at the 

average rate currently paid by the corporation on its 

principal bank loans or, if the corporation has no loans, at 

a rate that is fair and equitable under all the 

circumstances. 
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( 6) "Record shareholder'' means the person in whose name 

shares are registered in the records of a corporation or the 

beneficial shareholder to the extent of the rights granted 

by a nominee certificate on file with a corporation. 

( 7 J "Shareholder" means the record shareholder or the 

beneficial shareholder. 

NEW SECTION. Section 134. Right to dissent. ( l) A 

shareholder is entitled to dissent from and obtain payment 

of the fair value of his shares in the event of d~i of the 

following corporate d.Ctiuns~ 

(a) consummati0~ cf a plan of merger to which the 

corporation is a party it, 

(i) shareholder approval is required for the merger by 

(section 126) or the articles of incorporation and the 

shareholder is entitled to vote on the aerger; or 

(iii the corpurGtion is a subsidiary that is merged with 

its parent corporation under [section 127); 

(b) consu111111ation of a plan of share exchange to which 

the corporation is a party as the corporation whose shares 

will be acquired if the shareholder is entitled to vote on 

the plan; 

(c) consummation of a sale or exchange of all or 

substantially all of the property of the corporation other 

than in the usual and regular course of business if the 

shareholder is entitled to vote on the sale or e¥change, 
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including a sale in dissolution but not including a sale 

pursuant to court order or a sale for cash pursuant to d 

plan by which all or substantially all of the net proceeds 

of the sale will be distributed to the shareholders within 1 

year after the date of sale; 

~d) ~n ~m~ndment ct the articles uf iucucporac1on tnat 

~aterially u~j ~a~eL~~ly dffeccs r1gnts 1n respect of a 

dissenter's ~h~res oecause 1t: 

ii) alters UL abo11shes a preferential right of the 

!lares; 

{ii) creates, Q•ters, or abolishes a r1qht in resoect of 

redemption, including a provi~icn with respect to d sinking 

fund for the teJempt1on or repurchase of the shares; 

(iii) alters or abolishes a preemptive right of the 

holder of the shares to acquire shares or other securi~ies; 

(iv) excludes or limits the eight of the shares to be 

voted on any matter oc to accumulate votes, other than a 

limitation by dilution through issuance of shares or othec 

securities with similar voting rights; or 

(v} reduces the number of shares owned by the 

shareholder to a fraction of a share if the fractional share 

so created is to be acquired for cash under (section 36); or 

(e) any corporate action 

shareholder vote to the 

taken 

extent 

pursuant to 

the articles 

a 

of 

incorpocation, bylaws, or a resolution of the board of 
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directors provides that voting or nonvoting shareholders are 

entitled to dissent and to obtain payment for their shares. 

{2) A shareholder entitled to dissent and to obtain 

payment for his shares under [sections 133 through 146} may 

not challenge the corporate action creating the 

shareholder's entitlement unless the action is unlawful or 

fraudulent with respect to the shareholder or the 

.;orooration. 

NEW SECTION. Section 135. Dissent bv ncainees and 

mav assert beneficial owners. (ll A r~cord shareholder 

dissenters' riqhts dS co fewer than all the shares 

registered in his name only if he dissents with respect to 

all shares beneficially owned by any one person and notifies 

the corporation in writing of the name and address of each 

person on whose behalf he asserts dissenters' rights. The 

rights of a partial dissenter under this subsection are 

determined as if the shares as to which he dissents and his 

other shares were registered in the names cf different 

shareholders. 

(2) A beneficial shareholder may assert dissenters• 

rights as to shares held on his behalf only if: 

(a) he submits to the corporation the -record 

shareholder's written consent to the dissent not later than 

the time the beneficial shareholder asserts dissenters• 

rights; and 

-134- HB 552 



l 

2 

3 

~ 

5 

6 

7 

8 

9 

J.0 

12 

J.J 

14 

1, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0552/02 

(b) he does so with respect to all shares of which he 

1s the beneficial shareholder or over which he has power to 

direct the vote. 

NEW SECTION. Section 136. Notice 

rights. (1) If a proposed corporate 

dissenters• rights under [section 1341 is 

of dissenters 1 

action creating 

submitted to a 

vote at a shareholders' meeting, the meeting notice must 

state that shareholders are or may be entitled to assert 

dissenters' rights under (sections 133 through 146} and must 

oe accompan1ed by a copy of lsections 133 through 146j. 

,~ 1 .u. a i;;o,porate dc1..1.on credt1ng a1ssenters· r1ghts 

under tsection 1341 1s taken without a vote of sharenoioers, 

tne corporc1l.1011 shall give written notif1cat1on to a.1..1.. 

shareholders entitled to assert dissenters' rights that the 

action was taken and shall send tnem the dissenters' notice 

described in (section 1381, 

NEW SECTION. 

payaent. (1) If 

Section 137. Notice of intent to deaand 

dissenters• rights 

p.roposed 

under 

corporate action creating 

(section 134] is submitted to a 

vote at a shareholders' meeting, a shareholder who wishes to 

assert dissenters 1 rights: 

(a) shall deliver to the corporation before the vote is 

taken written notice of his intent to demand payment for his 

shares if the proposed action is effectuated; and 

(b) may not vote his shares in favor of the proposed 
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action. 

{2) A shareholder who does not satisfy the requirements 

of subsection ( l) ( a) is not entitled to payment for his 

shares under [sections 133 through 146]. 

NEW SECTION. Section 138. Dissenters' notice. ( l) If 

proposed corporate action creating dissenters' rights under 

isection 134} is authorized at a shareholders• meeting, the 

corporation shall deliver a written dissenters' notice to 

alJ shareholders who satisfied U,c requirements of {section 

13~1, 

(2} The dissenter~· notice must be sent no later than 

lC aays after Lhe corpotdt.~ a(.;L.i.vJI was taken ana must: 

ta) state where the payment demand must be sent and 

wnere and when certificates for certified shares must be 

deposited; 

(b) inform shareholders of uncertificated shares to 

what extent transfer of the shares will be restricted after 

the payment is received; 

(C) supply a form for demanding payment that includes 

the date of the first announcement to news media or to 

shareholders of the terms of the proposed corporate action 

and that requires the person asserting dissenters' rights to 

certify whether or not he acquired beneficial ownership of 

the shares before that date; 

(d} set a date by which the corporation must receive 
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the payment demand, which may not be fewer than 30 nor more 

than 60 days after the date the required notice under 

subsection (1) is delivered; and 

(e) be accompanied by a copy of {sections 133 through 

146]. 

NEW SECTION. Section 139. Duty to dellilnd payment. ( 1) 

A shareholder 2ent a dissenters' notice described in 

i section 1381 shall dPm.and !')<lyment, certify "'"'~..,.!"-ler the 

3hareholder ac~~ir~d beneficial ~wnersnip ct _!,e -hares 

before the~~~~ req11ired to be set forth in the dissenters' 

notice pursuant '"O '.section 1J8(2)tcJl, and deposit his 

certificates in accordance with the terms of the notice. 

(2) The shareholder who demands payment and deposits 

his certificates under subsection (l} retains all other 

rights of a shareholder until these rights are canceled or 

modified by the taking of the proposed corporate action. 

(3) A shareholder who does not demand payment or 

deposit his certificates where required, each by the date 

set in the dissenters' notice, is not entitled to payment 

for his shares under (sections 133 through 146}. 

NEW SECT ION. 

corporation may 

shares from the 

Section 140. Share restrictions. ( 1) The 

restrict the transfer of uncertificated 

date the demand for their payment is 

received until the proposed corporate action is taken or the 

restrictions are released under (section 1421. 
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(2) The person for whom dissenters' rights are asserted 

as to uncertificated shares retains all other rights of a 

shareholder until these rights are canceled or modified by 

the taking of the proposed corporate action. 

NEW SECTION. Section 141. Payaent. ( 1) Except as 

provided in [section 143), as soon as the proposed corporate 

action is taken or upon receipt of a payment demand, the 

corporation shall pay eact, .,issenter who complied with 

,section 1391 tL,e amount the .:... .... ~._,ration estimates to be the 

fair value of the dissenter's shares plus accrued interest. 

( 2) 

(a) 

fiscal 

The paymenr must be accompanied by: 

the corporation"s balance sheet as of the end of a 

ending not more than 16 months before the date year 

of payment, an income statement for that year, a statement 

of changes in shareholders' equity for that year, and the 

lgtest available interim financial statements, if any1 

{b) a statement of the corporation's estimate of the 

fair value of the shares: 

(C) an explanation of how the interest was calculated; 

(d) a statement of the dissenter's right to demand 

payment under (section 144); and 

(e) a copy of (sections 133 through 146]. 

NEW SECTION. Section 142. Failure to take action. (1) 

If the corporation does not take the proposed action within 

60 days after the date set for demanding payment and 
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depositing certificates, the corporation shall return the 

deposited certificates and release the transfer restrictions 

imposed on uncertificated shares. 

(2) If after returning deposited certificates and 

releasing transfer restrictions, the corporation takes the 

proposed action, it shall send a new dissenters' notice 

under [section 138) and repeat the payment demand procedure. 

NEW SECTION. Section 143. After-acquired shares. ( 1 > A 

corporation may elect to withhold payment required by 

(section 141) from a dissenter unless the dissenter was the 

beneficial O\olner of the shares before th~ date set forth i~ 

the dissenters' notice as the date of the firs: .'.?.nncuncement 

to news media or to shareholders of the terms of th~ 

proposed corporate action. 

{2) To the extent the corporation elects to withhold 

payment under subsection (l), after taking the proposed 

corporate action, the corporation shall estimate the fair 

value of the shares plus accrued interest and shall pay this 

amount to each dissenter who agrees to accept it in full 

satisfaction of his demand. The corporation shall send with 

its offer a statement of its estimate of the fair value of 

the shares, 

calculated, 

an 

and 

explanation 

a statement 

of 

of 

demand payment under (section 144). 

how the interest was 

the dissenter's right to 

NEW SECTION. Section 144. Procedure if shareholder 
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dissatisfied with payaent or offer. (1) A dissenter may 

notify the corporation in writing of the dissenter's own 

estimate of the fair value of the dissenter 1 s shares and the 

amount of interest due and may demand payment of the 

dissenter 1 s estimate, less any payment under {section 141), 

or reject the corporation's offer under (section 143) and 

demand payment of the fair value of the dissenter's ahares 

and the intere~t due it: 

(a) the dissenter believes th.al the amount pa.id under 

LSect.1on 1411 or ofic:1cJ. uudtH \tt,ection 143) 1s Less than 

._,u;: .I.QI.,_.. YCl.,._U'C' LHt.-- uJ..:;:;encer·s snares or tnat the 

.interest due is 1ncorrectlv calculated~ 

,~; ........... pv .. Qt..+1..,, r~11~ Lu make payment under 

tsection 141) within 60 days after the date set for 

o~manding payment; or 

(c) the corporation; having failed to take the proposed 

action, does not return the deposited certificates or 

re~ease the transfer restrictions imposed on uncertificated 

snares within 60 days after the date set for demanding 

payment. 

(2) A dissenter waives the right to deaand payment 

under this section unless he notifies the corporation of his 

demand in writing under subsection (1) within 30 days after 

the corporation made or offeced payment for his shares. 

NEW SECTION. Section 145. Court action. I l) lf a 
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demand for payment under [section 144] remains unsettled, 

the corporation shall commence a proceeding within 60 days 

after receiving the payment demand and shall petition the 

court to determine the fair value of the shares and accrued 

interest. If the corporation does not commence the 

proceeding witnin the 60-day period, it snail pay each 

dissenter 

demanded. 

whose demand remains unsettled the amount 

(2) The 1..-v<-µv.ali.on sn~dl coIDJDence the proc~-6illnQ 1n 

the district court or tne county wnere a corporat1on·s 

principal office or, 1t its principal office is not located 

in this state, where its registered office is located. lf 

the corporation is a foreign corporation without a 

registered office in this state, it shall commence the 

proceeding in the county in this state where the registered 

office of the domestic corporation merged with or whose 

shares were acquired by the foreign corporation was located. 

(3) The corporation shall make all dissenters whose 

demands remain unsettled, whether or not residents of this 

state, parties to the proceeding as in an action against 

their shares, and all parties must be served with a copy of 

the petition. Nonresidents may be served by certified mail 

or by publication as provided by law. 

(4) The jurisdiction of the district court in which the 

proceeding is commenced under subsection (2) is plenary and 
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exclusive. The court may appoint one or more persons as 

appraisers to receive evidence and recommend decision on the 

question of fair value. The appraisers have the powers 

described in the order appointing them or in any amendment 

to it.. The dissenters are entitled to the same discovery 

rights as parties in other civil proceedings. 

(5) Each dissenter mdde a party to the croceedino is 

entitled to judgment: 

(a) for lhe dmount, if any, oy which the court finds 

the fair value of the dissenter's shares plus interest 

exceeds the amount paid by the corporation; or 

(b) for the fair value plus accrued interest of his 

after-acquired shares for which the corporation elected to 

withhold payment under [section 143]. 

NEW SECTION. Section 146. Court costs and attorney 

fees. (l} The court in an appraisal proceeding commenced 

under (section 145] shall determine all costs of the 

proceeding, including the reasonable compensation and 

expenses of appraisers appointed by the court. The court 

shall assess the costs against the corporation, except that 

the court may assess costs against all or some cf the 

dissenters, in amounts the court finds equitable, to the 

extent the court finds dissenters acted arbitrarily, 

vexatiously, oc not in good faith in demanding payment under 

[section 1441. 
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(2) The court may also assess the fees and expenses of 

counsel and experts for the respective parties, in amounts 

the court finds equitable: 

(a) against the corporation and in favor of any or all 

dissenters if the court finds the corporation did not 

substantially comply with the requirements of [sections 136 

through 144J; or 

(bJ against either the corporation or a dissenter, in 

favor of any other party, if the court finds that the party 

against whom the fees and expenses are assessed acted 

arO.lllctLl..l~, v1;.,;:,H.1ous.1..y, o.r not 1n qooa ta.1.tn w1tn respect. 

to the 1iyhts provided by (sections 133 through 146). 

(J) It the court. tinas tnat lne services ot counsel for 

any dissenter were of substantial benefit to other 

dissenters similarly situated and that the tees tor tnose 

services should not be assessed against the corpo[ation, the 

court may award the counsel reasonable attorney fees to be 

paid out of the amounts awarded the dissenters who were 

benefited. 

NEW SECTION. Section 147. Dissolution by incorporators 

or initial directors. A majority of 

initial directors of a corporation 

the incorporators or 

that has not issued 

shares or has not commenced business may dissolve the 

corporation by delivering to the secretary of state, for 

filing. articles of dissolution that set forth: 

-143- HB 552 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

u 

12 

lJ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0552/02 

(1) the name of the corporation; 

(2) the date of its incorporation; 

(3) either that none of the corporation"s shares have 

been issued or that the corporation has not commenced 

business; 

14) that no debt of the corporation remains unpaid; 

(5} if issues were shared, that the net assets of the 

corporation remaining after winding up of the corporation's 

business and affairs have been distributed to the 

shareholders; anU 

101 tnat a ma1or1cv or tne incorporators or initial 

directors authorized th? rlisi:1c-,11:r--

NEW SECTION. Sact,on 148. Disaolution by board of 

directors and shareholders.··· ( l) A corporation I s board of 

directors may propose dissolution for submission to the 

shareholders. 

(2) For a proposal to dissolve to be adopted: 

(a} the board of directors shall recommend dissolution 

to the shareholders unless the board of directors determines 

that because of conflict of interest or other special 

circumstances 

communicates 

it 

the 

shareholders; and 

should 

basis for 

make 

its 

no reconaendation 

determination to 

and 

the 

(b) the shareholders entitled to vote shall approve the 

proposal to dissolve as provided in subsection 15). 
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(3) The board of directors may condition its submission 

of the proposal for dissolution on any basis. 

(4) The corporation shall notify each shareholder, 

whether or not entitled to vote, of the proposed 

shareholders' meeting in accordance with [section 53). The 

notice must also state that the purpose or one of the 

purposes of the meeting 1s to consider dissolving the 

corporat1on. 

t 5) Unless :,"'.:" -1rt1cies or 1ncorpor-at1on, :•r -,-:= c-oard 

of directors acting pursuant to subsection (3), requires a 

greater vote or a vote by voting groups to be adopted, the 

proposal to dissolve must be approved by an affirmative vote 

of two-thirds, or a majority if authorized by subsection 

(6}, of all the votes entitled to be cast on that proposal. 

(6) A majorily of votes cast by the shareholders is 

sufficient to constitute approval by the corporation if a 

statement to that effect is included in the articles of 

incorporation but only if: 

{a) the statement is included in the articles of 

incorporation at the time 

incorporation were filed; or 

the initial articles of 

(b} the statement is included in an amendment to the 

articles of incorporation approved by an affirmative vote of 

two-thirds of the votes entitled to be cast on the amendment 

pursuant to [section 114]. 

-145- HB 552 

l 

2 

3 

4 

5 

6 

' 
9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BB 0552/02 

NEW SECTION, Section 149. Articles of dissolution. Cl) 

At any time after dissolution is authorized, the corporation 

may dissolve by delivering to the secretary of state, for 

filing, articles of dissolution setting forth: 

(a) the name of the corporation; 

(b) the date dissolution was authorized: 

(c) if dissolution was approved by the shareholders: 

{ij tne numttr vf votes encitled to be cast on the 

prupusal to dl5~UiY~; and 

1ii) either the total number of votes cast for and 

against dissolution or the total number of undisputed votes 

cast for dissolution and a statement that the number cast 

for dissolution was sufficient for approval; and 

(d) if voting by voting groups is required, the 

information required by subsection (l)(c) must be separately 

provided for each voting group entitled to vote separately 

on the plan to dissolve. 

(2) A corporation is dissolved upon the effective date 

of its articles of dissolution. 

NEW SECTIO!!.,_ Section 150. Revocation of dissolution. 

(1) A corporation may revoke its dissolution within 120 days 

of the effective date of the articles of dissolution. 

(2) Revocation of dissolution must be authorized in the 

same manner as the dissolution was authorized unless that 

authorization permitted revocation by action of the board of 
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directors alone, in which event the board of directors may 

revoke the dissolution without shareholders' action. 

(3) After the revocation of dissolution is authorized, 

the corporation may revoke the dissolution by delivering to 

the secretary of state, for filing, articles of revocation 

of dissolution, together with a copy of its articles of 

dissolution, that set forth: 

(a) the name of the corporation; 

(b) the effective date of the dissolution that was 

revokeri, 

tcJ cne aace tnat the revocation ot dissolution was 

authorized; 

( ci) l t 

1ncorporators 

ettect; 

t.111e corpc>ration's board 0[ a1rectors oc 

revoked the dissolution, a statement to that 

{e) if the corporation's board of directors revoked a 

dissolution authorized by the shareholders, a statement that 

revocation was permitted on action by the board of directors 

alone pursuant to that authorization; and 

(f) if shareholder action was required to revoke the 

dissolution, the information required by (section 149{l)(c) 

or (l)(d)). 

(4) Unless a delayed effective date is specified, 

revocation of dissolution is effective when the articles of 

revocation of dissolution are filed. 
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(5) When the revocation of dissolution is effective, it 

relates back to and takes effect as of the effective date of 

the dissolution, and the corporation resumes carrying on its 

business as if dissolution had never occurred. 

NEW SECTION. Section 151. Effect of dissolution. (1) A 

dissolved corporation continues its corporate existence but 

may not carry on any business except that appropriate to 

wind up and liquidate its business and affairs, including: 

(a) collecting its assets; 

{b) dispos1nq ot its properties that will not be 

distributed 1n kin~ to 1t5 sh~reholders: 

1c1 discharq1nQ or making provision for discharging its 

liabilities; 

id) distcibuting its remaining property among its 

shareholders according to their interests: and 

(e} doing every other act necessary to wind up and 

liquidate its business and affairs. 

(2) Dissolution of a corporation does not: 

(a) transfer title to the corporation 1 s property; 

lb) prevent transfer of its shares or securities, 

although the authorization to dissolve may provide for 

closing the corporation 1 s share transfer records; 

(c) subject its directors or officers to standards of 

conduct different from those prescribed in (sections 75 

through 111); 
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(dJ change quorum or voting requirements for its board 

of directors or shareholders; change provisions for 

selection, resignation, or removal of its directors or 

officers, or both: or change provisions for amending its 

bylaws; 

(e) prevent commencement of a proceeding by or against 

the corporation itt its corporate name; 

( f~ ;ih."!te or S'....'.S-;:'':~1 :- ;)roceeding pending ~Y ur dQd..._,,..,~ 

the corporation .:;:: u,~ effec1:ive da.te at dissolutic:n: or 

(g) terminate the authority of the registered aaent of 

the corporation. 

NEW SECTION. Section 152. Known claims against 

dissolved corporation. {l) A dissolved corporation may 

dispose of the known claims against it by following the 

procedure described in this section. 

(2) The dissolved corporation shall notify its known 

claimants in writing of the dissolution at any time after 

the effective date of the dissolution. The written notice 

must: 

(a) describe information that must be included in a 

claim; 

(b) provide a mailing address where a claim may be 

sent; 

(c) state the deadline, which may not be less than 120 

ddyS from the effective date of the written notice, by which 
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the dissolved corporation must receive the claim; and 

(d) state that the claim will be barred if not received 

by the deadline. 

l3) A claim aoainst the dissolved corporation 

barred: 

is 

,a) if a claimant who was Qiven written notice under 

5ubsection !l\ does not d@liver tlie claim to the dissolved 

~nrporation bv the deadli~e; or 

'h' ;, .... , ~~'.":-:!nt . __ ,\. - - - !"e1ectP.d by the 

dissolved corporation does not commence a oroceeding to 

enforce the claim within 90 days from the effective date of 

the rejection notice. 

( 4) For purposes of this section, "claim" does not 

include a contingent liability or a claim based on an event 

occurring after the effective date of the dissolution. 

NEW SECTION. Section 153. Unknown claias against 

dissolved corporation. (l) Subject to [section 175], the 

dissolution of a corporation, including by the expiration of 

its term, does not take away or impair any remedy available 

to or against the corporation or its officers, directors, or 

shareholders for any claim or right, whether or not the 

claim or right existed or accrued prior to dissolution. A 

proceeding by or against the corporation may be prosecuted 

or defended by the corporation in its corporate name. The 

shd.reholders, directors, and officers have power to take 
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corporate or other action as appropriate to protect the 

remedy, right, or claim. 

12) A claim may be enforced under this section or 

[section 152): 

(a) against the dissolved corporation, to the extent of 

the undistributed assets; or 

(b) if the assets have been distributed in liquidation, 

against a shareholder of the dissolved corporation to the 

extent of his pro rata share of the claim or the corporate 

assets distributed to the shareholder in liquidation, 

whictiever is less, but a shareholder's total liability fo~ 

all claims ~nder this section may 

amount of assets distributed to him. 

(3) Subsections (1) and ( 2) 

not exceed the total 

apply to foreign 

corporations and their shareholders transacting business in 

this state for any claims otherwise arising or accruing 

under Montana law. 

NEW SECTION. Section 154. Grounds for judicial 

dissolution. The district court may dissolve a corporation: 

(1) in a proceeding by the attorney general if it is 

established that: 

(a) the corporation obtained its articles of 

incorporation through fraud; or 

(b) the corporation has continued to exceed or abuse 

the authority conferred upon it by law; 
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established that: 
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it ia 

(al the directors are deadlocked in the management of 

the corporate affairs, the shareholders are unable to break 

the deadlock, and irreparable injury to the corporation is 

threatened or being suffered or the business and affairs of 

the corporation can no longer be conducted to the advantage 

of the shareholders generally because of the deadlock; 

[b) the directors o~ thOSf in control of the 

corporation have acted, are acting, or will act in a manner 

that is illegaJ _. oppressiv,e, ,:-r fra•Jdulent; 

( c) the s!" . .:.:eholders ,:;,;.,_ ...;""'g,J~<Jck.ed iu vot1ng power and 

have failed, for a period that includes at least two 

consecutive annual meeting dates, to elect successors to 

dLrectors whose terms have expired: or 

id) the corporate assets are being misapplied or 

wasted; 

(3) in a proceeding by a creditor if it is established 

that: 

(a) the creditor's claim has been reduced to judgment, 

the execution on the judgment has been returned unsatisfied, 

and the corporation is insolvent; or 

{b) the corporation has admitted in writing that the 

creditor's claim is due and owing and the corporation is 

insolvent; or 
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(4) in a proceeding by the corporation to have its 

voluntary dissolution continued under court supervision. 

NEW SECTION. Section 155. Discretion of court to grant 

rel1ef other than dissolution. (l} In any action filed by a 

sharenolder or director to dissolve the corooration on the 

gro~nds enumerated in [section 154), the court may make any 

order to grant ~he relief other than dissolution as, in its 

discretion, 1t r0nc;:iders appropriate. 

11rnitatjon, 1n ord~r: 

including. without 

(a) canceling or altering any provision contained in 

the articles ot 1ncorporat1on, in any amendment of the 

articles of incorporation, or in the bylaws of the 

corpcraticn; 

(b) canceling, altering, or enjoining any resolution or 

other act of the corporation; 

tC} directing or prohibiting any act of the corporation 

or of shareholders, directors, officers, or other persons . 
party to the actiO[\J or 

(d) providing for the purchase at fair value of shares 

of any shareholder, either by the corporation or by other 

shareholders. 

(2) Relief under subsection (l) may be granted as an 

alternative to a decree of dissolution or mdy be granted 

whenever, under the circumstances of the case, relief but 

not dissolution would bt appropriate. 
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NEW SECTION. Section 156. Procedure for judicial 

dissolution. (1) Venue for a proceeding by the attorney 

general or any other party named in [section 154} to 

dissolve d corporation lies in the county where a 

corporation's principal office or, if its principal office 

is not located in this state, where its registered office is 

or was last located. 

(2) It is not necessary to make shareholders oarties to 

a proceect1nq to dissolve a coroorat1on unless relief is 

sought against them individually. 

(3) A court in a proceeding brought to dissolve a 

corporation may issue injunctions, appoint a receiver or 

custodian pendente lite with all powers and duties the court 

directs, take 8ther action required to preserve the 

corporate asset$ wherever located, and carry on the business 

of the corporati~n ~ntil a full hearing can be held. 

NEW SECTION. Section 157. Receivership or 

custodianship. (1) A court in a judicial proceeding brought 

lo JissGlve a ccrpcration may appoint one or more receivers 

to wi11d up and liquidate, or one or more custodians to 

manage, the business and affairs of the corporation. The 

court shall hold a hearing, after notifying all parties to 

the proceeding and any interested persons designated by the 

cuurt, before appo:nting a receiver or custodian. The court 

",µp0inling d receiver or custodian has exclusive 
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jurisdiction over the corporation and all its property 

wherever located. 

(2) The court may appoint an individL1al or a domestic 

or t0re1gn corporation, authorized to transact business in 

this state, as a receiver er custodian. The court may 

require the receiver or custodian ta post bond, with or 

without sureties, in an amount the court directs. 

(3) The court shall describe the powers and duties of 

Lhe receiver or custodian in its appointing order, which may 

be amended from time to time. Among other powers: 

(a) the receiver may dispose of all or any part of the 

assets of the corporatior. wherever located, at a public or 

pcivate sale, 

defend in the 

if authorized 

receiveI"'s own 

by the court and may sue and 

name as receiver of the 

corporation in all courts of this ~tate; and 

(b) the custodian may exercise all of the powers of the 

corporation through or in placo of its board cf directors or 

officers to the extent necessary to manage the affairs of 

the corporation in the best interests of its shareholders 

and creditors. 

(4) The court during a receivership may redesignate the 

receiver a custodian and during a custodianship 

redesignate the custodian a receiver if doing so is in 

may 

the 

best interests of the corporation and its shareholders and 

creditors. 
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(5) The court from time to time during the receivership 

or custodianship may order compensation paid and expense 

disbursements er reimbursements made to the receiver or 

custodian and his counsel frum the assets of the corporation 

or proceeds from the sale of the assets. 

NEW SECTION. Section 158. Decree of dissolution. 11) 

If after a hearing tne court determines that one or more 

grounds for judicial dissolution described in (section 154} 

exist, it may enter a decree dissolving the corporation and 

specifying the effective date of the dissolution, and the 

clerk of th~ court shall deliver a certified copy of the 

decree to the secretary of state, who shall file it. 

( 2) 

shall 

After entering the decree of dissolution, the court 

direct the winding up and liquidation of the 

corporation's business and affairs in accordance with 

[seclion l~l] and tne notification 

accordance with (sections 152 and 153]. 

NEW SECTION. Section 159. Deposit 

of claimants in 

with state 

treasurer. Assets of a dissolved corporation that should be 

transferred to a creditor, claimant, or shareholder of the 

corporation who cannot be found or who is not competent to 

receive them must be reduced to cash and deposited with the 

state treasurer or othe~ appropriate state official for 

safekeeping. When the creditor, claimant, or shareholder 

furnishes satisfactory proof of entitlement to the amount 
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deposited, the state treasurer or other appropriate state 

official shall pay him or his representative that amount. 

NEW SECTION. Section 160. Authority to transact 

business required. (l) A foreign corporation may not 

transact business in this state until it obtains a 

certificate of authority from the secretary of state. 

(2) The following activities, among others 1 do not 

constitute tr3nsact1ng business within the meaning of 

subsection (1): 

(a) maintaining, defending, or settling any proceeding~ 

(b) holding meetings ct the board of directors or 

shareholders or carrying on other activities concerning 

internal corporate affairs: 

(cl maintaining bank accounLs; 

(d) maintaining offices or agencies for the transfer, 

exchange, and registration of the corporation 1 s own 

securities or maintaining trustees or depositaries with 

respect to those securities; 

(e) 

( f) 

selling through independent contractors; 

soliciting or obtaining orders, whether by mail or 

through employees or agents or otherwise, if the orders 

require acceptance outside this state before they become 

contracts; 

(g) creating or acquiring indebtedness, mortgages, and 

security interests i11 real or personal property; 
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(h) securing or collecting debts or enforcing mortgages 

and security interests in property securing the debts; 

(i) owning real or personal property that is acquired 

incident to activities described in subsection (2}(h) if the 

property is disposed of within 5 years after the date of 

acquisition does not produce income, or is not used in the 

performance of a corporate function; 

lj) conducting an isolated transaction that is 

~orupleted within JO days and that 1£ not a transact1cn in 

the course of repeated transactions of a similar nature: or 

(k) transacting business in interstate commerce. 

l3) The list of activities in subsection 12) is not 

~xhaustive. 

NEW SECTION. Section 161. Consequences of transacting 

business without authority. (1) A foreign corporation 

transacting business in this state without a certificate of 

authority may not maintain a proceeding in any court in this 

state until it obtains a certificate of authority. 

( 2) The successor to a foreign corporation that 

transacted business in this state without a certificate of 

authority and the assignee of a cause cf acti~n arising out 

of that business may not maintain a proceeding based on that 

cause of action in any court in this state until the foreign 

c~rporation or its successor obtains a certificate of 

Jill h..:-r i I y. 
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determines that a certificate is required, the court may 

further stay the proceeding until the foreign corporation or 

1ts successor obtains the certificate. 

(4) A foreign corporation is liable for a civil penalty 

of $5 for each day but not to exceed a total of $1,000 for 

each year that it transacts business in this state without a 

certificate of authority. The attorney general may collect 

all penalties due under this subsection. 

(5) Notwithstanding the provisions of subsections (1) 

and (2), the failure of a foreign corporation to obtain a 

certificate of authority does not impair the validity of its 

corporate acts or prevent it from defending any proceeding 

in this state. 

NEW SECTION. Section 162. Application for certificate 

of authority. (1) A foreign corporation may apply for a 

certificate of authority to transact business in this state 

by delivering an application to the secretary of state for 

filing. The application must set forth: 

1al the namP of the foreign corporation or, if its name 

1s unavailable for use in this state, a corporate name that 

satisfies the requirements of {section 165); 
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(b) the name of the state or country under whose law it 

1~ incorporated; 

(C) its date of incorporation and period of duration; 

(d) the street address of its principal office; 

(e) the address of its registered office in this state 

and the name of its registered agent at that office: 

(f) the names and usual business addresses of its 

current directors and officers; and 

(g) the purpose or purposes of the corporation that it 

proposes to pursue in the transaction of business in this 

state. 

t2) ~ne tore1gn corporation shall deliver with the 

completed application a certificate of existence or a 

similar document authenticated by the secretary of state or 

other official having custody of corporate records in the 

state or country under whose law the foreign corporation is 

incorporated. 

NEW SECTION. Section 163. Amended certificate of 

authority. (l) A foreign corporation authorized to transact 

business in this state shall obtain an amended certificate 

of authority from the secretary of state if it changes: 

(a) its corporate name; 

(b) the period of its duration; or 

(C) the state or country of its incorporation. 

( 2) The requirements of [section 162) for obtaining an 
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original certificate of authority apply to obtaining an 

amended certificate under this section. 

NEW SECTION. Section 164. Effect of certificate of 

authority. (1) A certificate of authority authorizes the 

foreign corporation to which it is issued the right to 

transact business in this state subject, however, to the 

right of the state to revoke the certificate as provided in 

!sections 1 througn 1811. 

{2) A tore1gn corporat1on w1tn a valid ~ert1fica:~ of 

authority has tne same but no greater rights and has the 

same but no greater privileges as a domestic corporation of 

similar character and except as otherwise provided by 

[sections 1 through itilj is subJeCL co the same duties, 

restrictions, penalties, and liabilities new or later 

imposed on a domestic corporation of similar character. 

{3) {Sections 1 tnrough 181} do not authcrize this 

state to regulate the organization or internal affairs of a 

foreign corporation authorized to transact business in this 

state. 

NEW SECTION. Section 165. Corporate name of foreign 

corporation. ( 1) If the corporate name of a foreign 

corporation does not satisfy the requirements of {section 

25), to obtain or maintain a certificate of authority to 

transact business 1n this state the foreign corporation 

shall: 
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(a) add the word "corporation", "incorporated 11, 

''company'', or ''limited" or the abbreviation "corp.", "inc.", 

4 ca.~, or ''ltd. 11 to its corporate name for use in this 

state; or 

(b) use a fictitious name to transact business in this 

~Lale 1t its real name is unavailable and deliver to the 

secretary ot state, for filing, a copy of the resolution of 

~~~ board of directors, certified by its secretary, adopting 

Lne ticcitious name. 

l ~, t:.xcept as gut.nor izea by suosect1ons I J) and ( 4), 

Lile corporate name or a toreign corporation, including a 

fictitious name, must be distinguishable in the records of 

the secretary of state from: 

(a) the corporate name of a corporat1on incorporated or 

authorized to transact busir1ess in this state; 

(bl a corporate name reserved or registered under 

[section 26 0r 27]; 

1c) the fictitious name of another foreign corporation 

authorized to trgnsact business in this state; 

[d) the corporate name of a not-for-profit corporation 

1:i~urpvrated vr authorized to transact business in this 

Stdte; 

(e) the corporate name of a domestic corporation that 

hds dissolved, but only for a period of 120 days after the 

~1te~t1ve date of its dissolution; and 
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(f) any assumed business name, limited partnership 

name, trademark, or service mark registered or reserved with 

the secretary of state. 

(3) A foreign corporati~n may apply to the secretary of 

state for authorizaticn to use in this state the name of 

another corporation, incorporated or authorized to transact 

business in this state, that is not distinguishable in the 

secretary of state's records from the name applied for. The 

secretary of state shall authorize use of the name applied 

for if: 

(a) the other corporation cor.sents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguishable in the records of the secretary of state 

from the name of the applying cor~~ration; or 

{b) the applicant delivers to the secretary of state a 

certified copy of a final ju~;rnent cf a court of competent 

jurisdiction establishing the applicant's right to use the 

name applied for in this state. 

14) A foreign corporation may use in this state the 

name of another domestic or foreign corporation, including 

the fictitious name, that is used in this state if the other 

corporation is incorporated or authorized to transact 

business in this state and the foreign corporation: 

(a) has merged with the other corporation: 
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(b) has been formed by reorganization of the other 

corporation; or 

(C) has acquired all or substantially all of the 

assets, including the corporate name, of the other 

corporation. 

(5) If a foreign corporation authorized to transact 

business in this state changes its corporate name to one 

that does not satisfy the requirements of [section 25], it 

may not transact business in this state under the changed 

name until it adopts a name satisfying the requirements of 

(section 25] and obtains an amended certificate of authority 

under [section 163]. 

NEW SECTION. Section 166. Registered office and 

registered agent of foreign corporation. Each foreign 

corporation authorized to transact business in this state 

must continuously maintain in this state: 

11) a registered office that may be the same as any of 

its places of business: and 

(2) a registered agent who may be: 

(a) an individual who resides in this state and whose 

business office is identical with the registered office; 

(b) a domestic corporation or not-for-profit domestic 

corporation whose business office is identical with the 

registered office~ or 

(c) a foreign corporation or foreign not-for-profit 
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corporation authorized to transact business in this state 

whose business office is identical with the registered 

office. 

NEW SECTION. Section 167. Change of registered office 

or registered agent of foreign corporation. 11) I\ foreign 

corporation authorized to transact business in this state 

may change its registered office or registered agent by 

clelivering ~r the secretary of state, for filino, a 

~tatement of ch~noP th~t ~Pts fortn: 

(a) the foreign corporation's name; 

(b} the street address of its current 

office; 

registered 

(c) if the current registered office is to be changed, 

the street address of its new registered office; 

(d) the name of its current registered agent; 

(e) if the current registered agent is to be changed, 

the name of its new registered agent and the new agent's 

written consent, either on the statement or attached to it, 

to the appointment; and 

(E) the facl lhat after the change or changes are made, 

the street addresses of its registered office and the 

business office of its registered agent will be identical. 

(2) If a registered agent changes the street address of 

the registered agent's business office, the 1cgistered agent 

may cha1,ge the street address of the regist~1ed offi~e of 

-165- HB :,52 

l 

2 

3 

4 

5 

6 

7 

8 

, 
10 

11 

1 2 

13 

14 

1~ 

16 

17 

18 

19 

20 

21 

22 

2J 

24 

.!') 

HB 0552/02 

any foreign corporation for which the registered agent is 

the registered agent by notifying the corporation in writing 

of the change and signing, either manually or in facsimile, 

and delivering to the secretary of state, for filing, a 

statement of change tnat complies with the requirements of 

subsection (1) and that states that the corporation has been 

notified of the change. 

NEW SECTION. Section 168. Resignation of registered 

agent of foreign corporation. tl) The reqistered aqent of a 

foreign corporation may resign the agency appointment by 

signing and delivering to the secretary of state for filing 

the original and two copies of a statement of resignation. 

The statement of resignation may include a statement that 

the registered cffice is also discontinued. 

{2) After filing the statement, the secretary of state 

shall attach the filing receipt to one copy and mail the 

copy and receipt to the registered office if the office has 

not been discontinued. The secretary of state shall mail the 

other c0py to the foreign corporation at its principal 

office gddress shown in its most recent annual report. 

t 3) The agency appointment is terminated, and the 

registered office discontinued if so provided, 31 days after 

the date on which the statement was filed. 

NEW SEC'1'!0N~ Section 169. Withdrawal of foreign 

corpordtion. { l) A fcreign t..:orporation authorized to 
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transact bus ness in this state may not withdraw from this 

state until it obtains a certificate of ~ithdrawal from the 

secretary of state. 

(2) A foreign corporation authorized to transact 

business in this state may apply for a certificate of 

withdrawal by delivering an application to the secretary of 

state for filing. The application must set forth: 

(a) the name of the foreign corporation and the name of 

the state or country under whose law it is incorporated; 

(b) that it is not transacting business in this state 

ana Lnat 1t surrenaers its authority to transact ousiness 1n 

c.01.s statt; 

tc} that it revokes the authority of its registered 

agent to accept service on its behalf and appoints the 

secretary of state as its agent for service of process in 

any proceeding based on a cause u~ action arising during the 

time it was authorized to tran~cl~t business in this state; 

(d) a mailing address to which the secretary of state 

may mail a copy of any process served on the secretary of 

state under subsection (3); 

(e) a commitment to notify the secretary of state in 

the future of any change in its mailing address; 

(f) that all taxes imposed on the corporation by Title 

15 have been paid, supported by a certificate by the 

department of revenue to be attached to the application to 
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the effect that the department is satisfied from the 

been paid. available evidence that all taxes imposed 

'l'he issuance of the certificate does 

have 

not relieve the 

corporation from liability for any taxes, penalties, or 

interest due the state of Montana; and 

{g) additional information as may be necessary or 

appropriate to enable the secretary of state to determine 

and assess any unpaid fees or taxes payable by the foreign 

corporation as prescribed by {sections 160 through 172}, 

(3) After the withdrawal of the corporation is 

ettect1ve, service ot process on the secretary of state 

unaer tnis section is service on the foreign corporation. 

Upon receipt of process, the secretary of state shall mail a 

copy of the process to the foreign corporation at the 

mailing address set forth under subsection (2). 

NEW SECTION. Section 170. Grounds for revocation. The 

secretary of state may commence a proceeding under (section 

1711 to revoke the certificate of authority of a foreign 

corporation authorized to transact business in this state 

if! 

(l) the foreign corporation does not deliver its annual 

report to the secretary of state within 90 days after it is 

due; 

(2) the foreign corporation does not pay within 90 days 

after they are due any franchise taxes or penalties imposed 
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by [sections 1 through 181} or other law; 

(3) the foreign corporation is without a registered 

agent or registered office in this state for 90 days or 

more; 

(.t) the foreign corporation does not inform the 

secretary of state under (section 167 or 168} that its 

registered agent or registered office has changed, that its 

registered agent has resigned, oc that its registereo otfice 

has been discontinuea within 60 days of the ch3nge, 

resignation, or discontinuancei 

(5) an incorporator, director, officer, or agent of the 

foreign corporation signed a document the person knew was 

false in any material respect with the intent that the 

document be delivered to the secretary of state for filing; 

or 

l 6) the secretary ot state receives a duly 

authenticated certificate from the secretary of state or 

other official having custody of corporate records in the 

state or country under whose law the foreign corporation is 

incorporated stating lhat it has been dissolved or 

disappeared as the result of a merger. 

NEW SECTION. Section 171. Procedure for and effect of 

revocation. (!) If the secretary of state determines that 

one or more giuunds exist under (section 170] for revocation 

ot a certificdtt~ of autho,ily, the secretary of state shall 
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serve the foreign corporation with written notice of his 

determination pursuant to 35-1-1014. 

(2) If the foreign corporation does not correct each 

ground for revocation or demonstrate to the reasonable 

satisfaction of ttie secretary of state that each ground 

determined by the secretary of state does not exist within 

60 days after service of the notice is perfected under 

35-1-1014, the secretary ot state may revoke the foreign 

corporation's certificate of 3.uthority by signing a 

cert1t1cate of revocation that states the ground or grounds 

for revocation and the effective date of the revocation. The 

secretary of state shall file the original of the 

certificate and serve a copy on the foreign corporation 

pursuant to 35-1-1014. 

(3) The a~;thorily cf a foreign corporation to transact 

busine~s i11 this state ceases on the date shown on the 

certificate revok~ng its certificate of authority. 

(~) The secretary of state's revocation of a foreign 

corp1.1rat ion's certificate of authority appoints the 

secretary of st.3te as tt"ie foreign corporation's agent for 

service of process 1n any proceeding based on a cause of 

action thal arose during the time the foreign corporation 

was authorized t~ transact business in this state. Service 

of prvcess on the sec~etary of state under this subsection 

1s service on the f:,reign corporation. Upon receipt of 
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process, the ,ecretary of state shall mail a copy of the 

process to the secretary of the foreign corporation at its 

principal office shown in its most recent annual report or 

in any subsequent communication received from the 

corporation stating the current mailing address of its 

principal office, or, if no report or communication is on 

file, in its application for a certificate of authority. 

(5) Revocation of a foreign corporation's certificate 

of authority does not terminate the authority of the 

registered agent of the corporation. 

NEW SECTION. Section 172. Appeal from revocation. ( l) 

A iore1qn corporation may appeal the secretary of state's 

revocation of it~ certificate of authority to the district 

court within 30 days after service of the certificate of 

revocation is perfected pursuant tc 35-1-1014. The foreign 

corporation appeals by petit1011111g the court to set aside 

the revocation and attaching co the petition copies of its 

certificate of authority and the secretary of state's 

certificate of revocation. 

(2) The court may summarily order the secretary of 

state to reinstate the certificate of authority or may take 

any other action the court considers appropriate. 

(3) The court's final decision may be appealed as in 

other civil proceedings. 

NEW SECTION. Section 173. Corporate records. ( 1) A 
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corporation shall keep as permanent records minutes of all 

meetings of its shareholders and board of directors, a 

record of all actions taken by the shareholders or board of 

directors without a meeting, and a reco~d of all actions 

taken by a committee of the board of directors in place of 

the board of directors on behalf of the corporation. 

(2) A corporation shall maintain appropriate accounting 

records. 

(3) A corporation or its agent shall maintain a record 

of its shareholders, in a form that permits preparation of a 

list of the names and addresses of all shareholders, in 

alphabetical order by class of shares showing the number and 

class of shares held by each. 

(4) A corporation shall maintain its records in written 

form or in another form capable of ccnversion into written 

form within a reasonable tirn~. 

(5) A corporation shall keep a copy of the following 

records at its principal office or a location from which the 

records may be recovered within 2 business days: 

(a) its articles or restated articles of incorporation 

and all amendments to them currently in effect; 

{b) its bylaws or restated bylaws and all amendments to 

thl!m currently in effect; 

(c) resolutions adopted by its board of directors 

creating one or more classes or series of shares and fixing 
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their relative rights, preferences, and limitations if 

shares issued pursuant to those resolutions are outstanding; 

(d) the minutes of all shareholders' meetings and 

records of all action taken by shareholders without a 

meeting for the past 3 years; 

(e} the financial statements available to shareholders 

for the past 3 years under (section 177); 

(f) a li~t of Lhe names and business addresses of its 

current directors ana officers: and 

(g) 1.t.::. mosc. recent annua.1 report delivered to the 

secretary of state under [section 1791. 

NEW SECTION. Section 174. Inspection of cecords by 

shareholders. (1) Subject to [section 175(3)], a shareholder 

of a corporation is entitled to inspect and copy, during 

regular business hours at the corporation's principal 

office, any of the records of the ccrporation described in 

[section 173(5)] if the shareholder gives the corporation 

written notice of the demand at least 5 business days before 

the date on which the shareholder wisheB to inspect and 

copy. 

(2) A shareholder of a corporation is entitled to 

inspect and copy, during regular business hours at a 

reasonable location specified by the corporation, any of the 

following records of the corporation if the shareholder 

meets the requirements of subsectio11 (3) and gives the 
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corporation written notice of the demand at least 5 business 

days before the date on which the shareholder wishes to 

inspect and copy: 

(a) excerpts from minutes of any meeting of the board 

of directors, records of any action of a committee of the 

board of directors while acting in place of the board of 

directors on behalf of the corporation, minutes of any 

meeting of the shareholders, and records of action taken bv 

the shareholders or board ~f directors without a meetinQ. to 

the extent not subject to inspection under [section 174(1)}1 

(b) accounting records of the corporation; and 

(c) the record of shareholders. 

{3) A shareholder may inspect and copy the records 

identified 1n subsection (2) only if: 

{a) the demand 1s made in good faith and for a proper 

purpose; 

I b I the shareholder describes with reasonable 

particularity the purpose and the records the shareholder 

desires to inspect; 

( c J the records are directly connected 

purpcse; and 

with his 

(d) the shareholder has been a. ~hareholder of record 

tvr at least 6 months preceding the 

shareholder is a holder of record of at 

outstandi119 shares of the corporatior1. 

-174-
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(4) The right of inspection granted by this section may 

not be abolished or limited by a corporation's articles of 

1ncorporation or bylaws. 

(~} This section does not affect: 

(a) the right of a shareholder to inspect records under 

[section 56] or, if the shareholder is in litigation with 

the corporation, to the same extent as any other litigant; 

or 

(b) the power of a court, independently of (sections l 

through 181), to compel the production of corporate records 

for examination. 

{ 6) For purposes of this section, "shareholder'' 

includes a beneficial owner whose shares are held in a 

voting trust or by a nominee on his behalf. 

NEW SECTION. Section 175. ~~ope of inspection right. 

tl} A shareholder's agent or attorney has the same 

inspection and copying rigt,.~ as the shareholder the agent 

or attorney represents. 

{2} The right to copy records under [section 174] 

includes, if reasonable, the right to receive copies made by 

photographic, xerographic, or other means. 

(3) The corporation may impose a reasonable charge, 

covering the costs of labor and material, for copies of 

documents provided to the shareholders. 1'he charge may not 

exceed the estimated cost of production or reproduction of 
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the records. 

(4) The corporation may comply with a shareholder's 

demand to inspect the record of shareholders under (section 

l74(2)(c)] by providing the shareholder with a list of its 

snareholders that was compiled no earlier than the date of 

tne shareholder's demand4 

NEW SECTION. Section 176. Court-ordered inspection. 

(l) If a corporation does not allow a shareholder who 

complies with (section 174(1}) to inspect and copy any 

records required by that subsection to be available for 

inspection, the district court of the county where the 

corporation's principal office or, if there is no principal 

office 1n this state, where its registered office is located 

may summarily order inspection and copying of the records 

demanded at the corporation"s expense upon application of 

the shareholder. 

(2) If a corporation does not within a reasonable time 

allow a shareholder to inspect and copy any other record, 

the shareholder who complies with (section 174(2) and (3)1 

may apply to the district court in the county where the 

corporation's principal office or, if there is no principal 

office in this state, where its registered office is located 

for an order to permit inspection and copying of the records 

demanded. The court Shall dispose of an application under 

this subsection on an expedited basis. 
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(3) If the couct orders inspection and copying of the 

records demanded, it shall also order the corporation to pay 

the shareholder's costs, including reasonable attorney fees, 

incurred to obtain the order unless the corporation proves 

that it refused inspection in good faith because it had a 

reasonable basis for doubt about the right of the 

3hareholder to inspect the records demanded. 

(4) If the court orders inspection and copying of the 

records demanded, it may impose reasonable restrictions on 

lhe use ot u1str1out1on or tne records oy the demanding 

shareholder. 

NEW SECTION. Section 177. Financial statement for 

shareholders. Upon the written request of any shareholder of 

a corporation, the corporation shall mail to the shareholder 

its most recent financial statements showing in reasonable 

detail its assets and liabilities and the results of its 

operations. 

NEW SECTION. Section 178. Other reports to 

shareholders. (l) If a corporation indemnifies or advances 

expenses to a director under [section 95, 96, 97, or 98] in 

connection with a proceeding by or in the right of the 

corporation, the corporation shall report the 

indemnification or advance in writing to the shareholders 

with or before the notice of the next shareholders' meeting. 

( 2) It d corporation issues or authorizes the issuance 
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of shares for promissory notes or for promises to render 

services in the future, the corporation shall report in 

writing to the shareholders the number of shares authorized 

or issued and the consideration received by the corporation 

with or before the notice of the next shareholders' meeting. 

NEW SECTION. Section 179. Annual report for secretary 

of state. (1) Each domestic corporation and each foreiqn 

corporation authorized to transact business in this state 

shall deliver to the secretary of state. for filina, an 

annual report that sets forth: 

(a) the name of the corporation and the state or 

country under whose law it is incorporated: 

(b) the mailing address and, if different, street 

address of its registered office and the name of its 

registered agent at that office in this state; 

(c) the address of its principal office; 

(d) the names and business addresses of its directors 

and principal officers; 

{e) a brief description of the nature of its business; 

(f) the total 11umber of authorized shares, itemized by 

class and series, if any, within each class; and 

[g) the total number of issued and outstanding shares, 

itemized by class and series, if any, within each class. 

(2} Each foreign corporation shall also include a 

~tatement, expressed in dollars, of the value of all the 
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property owner, by the corporation, wherever located, and the 

value of the propP1ty of the corporation located within 

Montana and a stateme11t, expressed in dollars, of the gross 

amo~nt of business transa~ted by the corporation for tne 

year ending December Jl preceding the date provided in this 

section fer the filing of the report and the gross amount of 

business transacted by the corporation at or from places of 

business in Montana. If on December 31 preceding the time 

provided in this section for the filing of the report the 

corporation had not been authorized to transact business in 

Montana fo= l year, the statement with respect to business 

transacted must be furnished for the period between the date 

of its authorization to transact business in Montana and 

December 31. If all the property of the corporation is 

located in Moncana and all of its business is transacted at 

or from places of business in Montana, the information 

required by this subsection ne~~ not be reported. 

(3) Information in the ~nnual report must be current as 

of the date the annual report is executed on behalf of the 

corporation. 

(4) The first annual report must be delivered to the 

secretary of state bet~een January 1 and April 15 of the 

year following the calendar year in which a domestic 

corporation was incorporated or a foreign corporation was 

authorized to transact business. Subsequent annual reports 
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must be delivered to the secretary of state between January 

1 and April 15. 

( 5) If an annual report does not contain the 

informatiun required by this section, the secretary of state 

shall promptly notify the reporting domestic or foreign 

corporation in writing and return the report to it for 

correction. If the report is corrected to contain the 

information required by this section and delivered to the 

secretary of state within 30 days after the effective date 

of notice, it is considered to be timely filed. 

NEW SECTION. Section 180. Nwober of shareholders. 11 > 

For purposes 

identified as 

of Title 35, 

a shareholder 

chapter 9, the following, 

in a corporation's current 

record of shareholders, constitutes one shareholder: 

(a) three or fewer co-owners; 

(b) a corporation, partnership, trust, estate, or other 

entity; or 

(c) the trustees, guardians, custodians, or other 

fiduciaries of a single trust, estate, or account. 

(2) For purposes of Title 35, chapter 9, shareholdings 

registered in substantially similar names constitute one 

shareholder if it is reasonable to believe that the names 

represent the same person. 

NEW SECTION. Section 181. Contest of registration of 

name. (1) A person doing bus~ness in this state may contest 
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the subsequent registration of a name under this section 

with the office of the secretary of state by filing an 

acknowledged notice of contest with the secretary of state 

and sending a copy of the notice of contest to the person 

who subsequently registered the contested name. The notice 

to the secretary of state must be accompanied by a $100 

deposit, which the secretary of state shall award to the 

prevailing party in the contest. 

(2) Upon receipt of a notice ot contest, the secretary 

of state shall ask each party to the contest to submit 

within 30 days an affidavit setting forth the facts, 

opinions, and arguments for or against the retention of the 

contested name in the records of the secretary of state. The 

secretary of state Shdll review the affidavits and shall 

make a decision or order a hearing to be held within 30 

days. If a hearing 1s ordered, the parties shall meet with 

the secretary of state before che hearing and attempt to 

settle the contest. If a settlement is not reached, the 

secretary of state shall hold a hearing. At the hearing the 

secretary of state may consider evidence presented by the 

parties relating to the factual or legal issues raised by 

the contest. A record oE the hearing is not required. The 

hearing is not a contested case hearing. Where cu11sistent 

with this section, the informal procedures of the Montana 

Administrative Proce,Jure Act apply. 
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(3} The secretary of state may order that the contested 

name be changed on the records of the secretary of state if 

it is likely that the use of the names will cause confusion, 

mistake, or deception among the public when applied to the 

goods or services provided by Lhe businesses. In determining 

whether confusion, mistake, or deception is likely, the 

secretary of state shall consider: 

(a) the strength or unique nature of the names; 

(b) the similarity of sound, appearance, or meaning of 

the names; 

(c) the intent of the parties; 

ld) the type of businesses engaged in or to be engaged 

in by the parties; 

(e) the geographic market areas served by each party 

and the manner of distribution and marketing used in those 

areas; 

If) the nature and quality of goods or services 

provided by the parties; 

(g) the level of sophistication of potential purchasers 

of goods or services offered by the parties; 

(h) whether the party t~1..rntC'sting the subsequent 

registration of a name failed Lu make a timely objection or 

a.cqui~sce,d lo the use of th~ ndme so that it would be 

inequitable to prohibit its re'}i~1l rdt ion; and 

(i) whf'ther the names ir1 411Pt1llon are in fair use, have 

l!I.! HB 552 
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been abandonl3, or are parodies of other names. 

14} The secretary of state shall make a decision for 

one of the parties within 10 days of the hear1ng and may 

craer that the contested name be changed in the records of 

the secretary of state and the relevant documents be amended 

by the secretary of state in a manner that results in a new 

~ame that is not the same as or deceptively similar to 

another name registered with the office of the secretary of 

state. 

(5) A party may appeal the decision of the secretary of 

state to the district court within 20 days. The district 

court shall consider the factual and legal issues without 

reterence to the decision of the secretary of state. 

Section 182. Section 35-1-604, MCA, is amended to read: 

•35-1-604. Stock assessments -- delinquency sale. ~he 

9toek-of-any-eorporation-£or-proiit-or9an~zed-under-the-iaws 

of-th±s-state-shal¼-"et-be-ass~~sab¼e-fer-any-p~rpose-exeept 

as-express¼y-prov±ded-by-stattlte-and-e~eept-tha~-water Water 

companies, water users associations, irrigation companies, 

canal companies, ditch companies, and reservoir companies 

whose articles of incorporation provide for the assessment 

of shares may levy assessments at the times and in the 

amounts as may be prescribed by ±ta ~ articles of 

incorporation or if not so prescribed, then as follows: 

(1) No one assessment must exceed 10\ of the amount of 
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the capital stock named in the articles of incorporation, 

except that if the whole capital stock of a corporation has 

not been paid up and the corporation is unable to meet its 

liabilities or to satisfy the claims of its creditors, the 

for the full amount unpaid upon the assessment may be 

capital stock or, if a less amount is sufficient, then it 

may be for such a percentage as will raise that amount. 

(2) No assessment m~st ~ be levied while any portion 

of a previous one remains unpaid, unless: 

(a) the power ct the corporation has been exercised in 

accordance with the provisions of this section for the 

purpose of collect1ng such previous assessment; 

(b) the col1ect1on ot the previous assessment has been 

enjoined; or 

(c) the assessment falls within the provisions of 

35-1-109. 

(3) Every order levying an assessment must specify the 

amount thereof1 when, to whom, and where payable. It must 

fix a day subsequent to the full term of publication of the 

assessment notice on which the unpaid assessment shall be 

delinquent, not less than 30 or more than 60 days from the 

time of making the order levying the assessment, and a day 

for the sale of delinquent stock, not less than 15 or more 

than 60 days from the day the stock is declared delinquent. 

(4) Upon the making of the order, the secretary shall 
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cause to be published a notice thereof in the following 

form; 

(Name of corporation in full. Location of the principal 

place of business.) Notice is hereby given that at a meeting 

of the directors held on the (date)~ an assessment of 

tamcunt) per share was levied upon the capital stock of the 

corporation, payable (when, to whom, and where), Any stock 

upon which the assessment shall remain unpaid on the (day 

fi~ed) will be delinquent and advertised for sale at p~blic 

auction and, un.1ess pa.ymenL 1s made oerore, w111 oe sold on 

the (day appointed) to pay the delinquent assessment, 

together with costs of advertising and expenses of sale. 

(Signature or secretary, with location of office.) 

(5) The notice must tie personally served upon each 

stockholder or, in lieu of personal service, must be sent 

within 10 days after the assessment through the mail 

addressed to each stockholder at his place of residence, if 

known, and, if not kno~n, at the place where the principal 

office of the corporation is situated and be published once 

a week for 4 successive weeks in some newspaper of general 

circulation and devoted lo the publication of general news 

at the place designated in the articles of incorporation as 

the principal place of business and also in some 

published in the county in which the work.s 

corpordtion are situated, if a paper be is 
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therein. If the works of the corporation are not within a 

state or territory of the United States, publication in a 

paper of the place where they are situated is not necessary. 

If there ee is no newspaper published at the place 

designated as the principal place of business of the 

corporation, then the publication must be made in some other 

newspaper of the county if there be is one and, if there he 

is none~ then in a newspaper published in an adjoining 

county. 

(6) If any portion of the assessment mentioned in the 

notice remains unpaid on the days specified therein for 

declaring the stock delinquent, the secretary, unless 

otherwise ordered by the board of directors, shall cause to 

be published in the same papers in which the notice 

here¼nbefore provided for shall-have-been in subsection (5) 

was published, a 11otice substantially in the following form: 

(Name in full. Location of principal place of business.) 

Notice. There is delinquent upon the following subscribed 

stock, on account of assessment levied on the (date), (and 

assessments levied previous thereto, if any), the several 

amounts set opposite the names of respective shareholders as 

follows: (Names, number of certificate, number of shares, 

amounts.} And in c1.ccordance with law (and an order of the 

board of directors, made on the (date), if such order shall 

hdve been mdde), :;;o many shares of each parcel of stock as 
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111..-1y he nec,ssary will be sold at the (particular place) on 

1t1e ld.:1te} at (the hour} of such day to pay delinquent 

,1u.tit'HSments thereon, together with costs of advertising and 

1•K:pt•n~;es of sale. 

(Name of secretary, with location of office.) 

11) Th~ notice must specify every certificate vf stock, 

the number of Shiires it represents, and the amount due 

tnereon, except where certificates may not have been issued 

to parties entitled thereto, in which case the number of 

shares and amount due thereon, together with the fact that 

tne cert1f1c,Hes for such shares hdve not oeen issued, must 

ue statt;d. 

(8) The notice when published in a daily paper must be 

published for 10 days, excluding Sundays and holidays, 

previous to the day of sale. When published in a weekly 

papec, it must be published 1n e~ch for 2 weeks previous to 

the day of sale. The first ~~blication of all delinquent 

sdl(•li must be at least 15 days prior to the day of sale. 

{9) By the publication of the notice, the corporation 

tlcq1J1res jurisdiction to sell and convey a perfect title to 

,111 ,Jt the stock described in the notice of sale upon which 

,111y (JOrtion of the assessment or costs of advertising 

,,·m.'loil1S unpaid at the hour appointed for th~ sale but must 

11" 1 1 no more •.>f such stock than is necessaty to pay the 

.,nrw~::.ment due and costs of sale. 
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(10) On the day, at the place, and at the time appointed 

in the notice of sale, the secretary must unless otherwise 

ordered by the board of directors sell or cause to be sold 

at public auction to the highest bidder for cash so many 

shares of each parcel of the described stock as may be 

necessary to pay the assessment and charges thereon, 

according to the terms of sale. If payment ls made before 

the time fixed for sale, the party paying is only required 

to pay the actual cost of advertising, in addition to the 

assessment. 

( 11 J '.J:ne person otter 1ng at such sale to pay the 

assessment and costs tor tne smallest number of shares or 

fraction at a snare 1s the highest bidder, and the stock 

purchased must be transferred to him on the stock books of 

the corporation on payment of the assessment and costs, 

(12) If at the sale of stock no bidder offers the amount 

of the assessments and costs and charges due, the same may 

be bid in and purchased by the corporation through the 

president, secretary, or any director thereof at the amount 

of the assessments, costs, and charges due, and the amount 

of the assessments, costs, and charges must be credited as 

paid in full on the books of lhe corporation, and entry of 

the transfer of the stock to the corporation must be made on 

the books thereof. While the stock remains the property of 

the corporation it is not assessable nor must any dividends 
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be declared thereon, but all assessments and dividends must 

be apportioned upon the stock held by the stockholders of 

the corporation. 

(13) The dates fixed in any notice of assessment or 

notice of delinquent sale published according to the 

provisions hereof may be extended from time to time for not 

more than 30 days by order of the directors entered on the 

records of the corporation, but no order extending the time 

for the performance of any act specified in any notice is 

effectual unless notice ot sucn extension or postponement is 

appended to and published with the notice to which the order 

relates. 

(14) No assessment is invalidated by a failure to make 

publication of the notices provided for or by the 

nonperformance of any act required in order to enforce the 

payment of the same, but in case of any substantial error or 

omission in the course of proceedings for collection, all 

previous proceedings, except the levying of the assessment, 

are void and publication must begin anew. 

(15) No action must be sustained to recover stock sold 

for delinquent assessmPnts upon the ground of irregularity 

or defect of the notice of sale or defect or irregularity in 

the sale unless the party seeking to maintain such action 

first pays or tenders to the corporation or the party 

holding the stock sold the sum for which the same was sold, 
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together with all subsequent assessments which may have been 

paid thereon and interest on such sums from the time they 

were paid, and no such action must be sustained unless the 

same is commenced by the filing of a complaint and the 

issuing of a summons thereon within 6 months after such sale 

was made. 

(16) The publication of notice required by this section 

must be proved by the affidavit of the printer, foreman, or 

principal clerk of the newspaper in which the same was 

published, and the affidavit of the secretary or auctioneer 

is prima facie evidence of the facts therein stated. 

Certificates signed by the secretary and under the seal of 

the corporation are prirua facie evidence of the contents 

thereof. 

(17) On the day specified for declaring the stock 

delinquent or 4l 4ny time subsequent thereto and before the 

sale of the delinquent stock, the board of directors may 

elect to waive further proceedings under this chapter for 

the collection of delinquent assessments or an¥ part or 

pvrtion thereof and may elect to proceed by action to 

recover the amount of the assessment and the costs and 

expenses already incurred or any part or portion thereof.• 

Section 183. section 35-6-104, MCA, is amended to read: 

•Js-6-104. Involuntary dissolution -- procedure. (1) On 

ur before A~~il-ly-Attg~~~-¼ 7 -~nd September 1 of each year, 
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the secretaIJ of slate shall compile a list of defaulting 

corporations, together with the amount of any filing fee, 

penalty, or costs remaining unpaid. 

(2) The secretary of state shall give notice to the 

defaulting corporations by eacs¼"9-saeh-¼i9t-ee-be-pested-i" 

tke-state-eapitoi-for-a-per±od-of-at-ieast-90-days-and: 

(a} by mailing a letter addressed to the corporation in 

care of its registered agent or any director or officer; or 

(b) ~1 publication of a general notice to all Montana 

corporations once a month for 3 consecutive months in a 

newspaper ot general c1rculat1cn 1n Lewis and Clark County. 

{J) The notice reterred to 1n subsection (2) shall 

specify the tact of the proposed d1ssolution and state that 

unless the grounds for dissolution described in 35-6-102 

have been rectified within 90 days following the posting-end 

mailing or publication of notice: 

(a) the secretary of state will dissolve sttch 

defaulting corporations; 

(b) s~ch defaulting corporations will forfeit the 

amount of any tax, penalty, or costs to the state of 

Montana; and 

{c) aueft defaulting corporations will forfeit their 

rights to carry on business within the state. 

(4) After ~o days following peati~g--an~ mailing or 

publication of each notice, the secretary of state may, by 
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order, dissolve all corporations which have not satisfied 

the requirements of applicable law and compile a full and 

complete list containing the names of all corporations that 

have been so dissolved. The secretary of state shall 

immediately give notice to the dissolved corporation as 

specified in subsection (2) 0£-thts-section. 

(5) In the case of involuntary dissolution, all the 

property and assets of the dissolved corporation aftai¼ ~ 

be held in trust by the directors of such the corporation 

and 35-½-9i¼ [sections 154 through 159] or 35-2-711, 

whichever is appropriate, is applicable to liquidate •~ch 

the property and assets if necessary." 

Section 184. Section 35-9-305, MCA, is amended to read: 

"35-9-305. Bolding more than one office -- e~ecution of 

documents in more than one capacity. t¼t-Aft--¼ftdivid~a¼--aay 

ho¼~--mere--than-ofte-or-a¼¼-the-o£ticea-o£-a-atattttery-ciese 

eorporatton-¼t-~he-corporation~s-art±e¼es--e£--¼fteerperatien 

eontain-8-~tatement-to-that-effect• 

tit An individual who holds more than one office in a 

statutory close corporation may execute~ or acknowledge~ 

verify in more than one capacity any document required to be 

executedL or acknowledged, or verified by the holders of two 

or more offices. 11 

Section 185. Section 15-31-103, MCA, is amended to 

read: 
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•15-31-103. Research and development firas e~empt froa 

taxation -- application. (1) A research and development firm 

organized to engage in business in the state of Mont~na for 

the first time is not subject to any of the taxes imposed by 

this chapter on net income earned from research and 

development activities during its first 5 taxable years of 

activity in Montana. For purposes of 15-31-401 and this 

sect ion, "taxable year,; means a research and development 

t1rm's taxable year for federal income tax purposes. 

(2) (a} :c be cons1deced d r~search and deveiopment 

firm, the chief execulive officer of the firm or his agent 

shall file with the department of revenue an application for 

treatment as a research and development firm. 

(b} The application must be made on a form to be 

provided by the department. ·T'he form must include, at a 

minimum: 

(i) the name and address of each officer of the 

research and development firm; 

(ii) the name of the research and development firm as 

required for the purpose of incorporation in 35-¼-iSi 

[section 17]; 

(iii) the address of its initial registered office 

required tor the purpose of incorporation as required in 

35-r-i6< [section 17); 

( iv} the date the articles of incorporation were filed 
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with the secretary of state as required in 35-l-i83 !section 

!~J; and 

(vJ other information the department requires to 

effectively administer the provisions of this section. 

(C) The application must be filed with the department 

before the end of the first calendar quarter during which 

the research and development firm engages in business in 

Montana. 

(3) On receipt 

subsection ( 2 )t b), 

'.Jf the 

provided 

information required in 

that it was filed in the time 

allowed under subsection (2) (cl, the department shall 

designate the applicant as a research and development firm 

for the purposes of this section. 

(4) Failure by an applicant to provide information 

required by the department under subsection (2)(b) or, 

except as provided in subsection (5), failure to file within 

the time dllowed under subsection (2)(c) automatically 

disqualifies the applicant from being designated and treated 

as a research and development firm for the purposes of this 

section. 

( 5) The director of the department 

f i I e extension of time fur an applicant to 

may grant an 

an application 

for treatment as ~ research and develop111ent firm, provided 

the extension is given in writing and the extension does not 

extend beyond JO days from the date the application was 
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(6) For the purpose 

determining the period for 

of 

which 

calculating or 

.a deduction, 
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otherwise 

exclusion, 

1:::xempticn, or credit may be taken under the provisions of 

tt-"1is ~hapter, the department shall disregard a research and 

development firm 1 s first 5 taxable years of act1v1ty in 

Montana and administer the deduction, exclusion, exemption, 

or credit as if the corporation did not exist during those 

taxable years. This treatment of a research and development 

firm extends to net operating loss carryback and net 

operating loss carryforward provisions allowed under this 

chapter." 

Section 186. Section 20-5-303, MCA, is amended to read: 

•20-5-303. Individual tuition for elementary pupil. {l) 

No provision of this title shal) be construed to deny a 

parent the right to send his child, at his own expense, to 

any elementary school of a di~crict other than his resident 

district when the parent has agreed to pay the tuition 

acceptable to the trustees of the district where the school 

is located. The trustees of the district where the school is 

located may allow the attendance of a child under the 

provisions of this section at their discretion. When the 

attendance is approved, the trustees shall charge tuition at 

the same rate prescribed by 20-5-305, reduced by any amount 

wtilch 1s waived by the trustees. However, under this 

-195- HB 552 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

l l 

12 

lJ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0552/02 

section, tuition as determined in 20-5-305 shall be reduced 

by the 

county 

amount the parent of the child paid in district and 

property taxes during the immediately preceding 

school fiscal year tor the benefit and support of the 

district in which the child will attend school. 

(2) 1a) For the purposes of this section, "parent" 

includes an individual shareholder of a domestic corporation 

as defined in 35-¼-¼0% (section 1] whose shares are 951 held 

by related family members to the sixth degree of 

consanguinity 

affinity. 

or by marriage to the sixth degree of 

(b) The tax amount tc te credited to reduce any tuition 

charge to a parent under this subsection is determined in 

the following manner: 

(i) determine the percentage of the total shares of the 

corporation held by the shareholder parent or parents; 

(ii) determine the portion of property taxes paid in the 

preceding school fiscal year by the corporation for the 

benefit and support of the district in which the child will 

attend school. 

(c) The percentage of total shares as determined in 

subsection (2)(b)(i) is the percentage of taxes paid as 

determined in subsection {2}(b}(ii) that is to be credited 

to reduce the tuition charge." 

Section 187. Section 20-5-313, MCA, is amended to read: 
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•20-5-313. Individual tuition for high school pupil. 

(1) Any child eligible to attend high school may attend 

school in the high school district in which he resides 

without payment of tuition. 

(2) No provision of this title shall be construed to 

deny a parent the right to send his 

expense, to any high school outside 

residence when the parent agrees to 

acceptable to the trustees of the 

child, at his own 

of his district of 

pay the tuition 

high school district 

operatin~ such high :::.cnuo.t. wnen the attendance is approved, 

the parent shall pay tuitio1l at the rate fixed by the 

trustees. However, under this section, tuition as determined 

in 20-5-312 shall be reduced by the amount the parent of the 

child paid in district and county property taxes during the 

immediately preceding school fiscal year for the benefit and 

support of the district Ln which the child will attend 

school. 

(3) (a) For the purposes of this section, 11 parent 11 

includes an individual shareholder of a domestic corporation 

as defined in 35-i-¼6% Isection U whose shares are 95% held 

by related family memters to 

consanguinity or by marriage 

affinity. 

the sixth degree 

to the sixth degree 

of 

of 

(b) 'fhe tax amount to be credited to reduce any tuition 

charge to a parent under this subsection is determined in 
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the following manner: 

(i} determine the percentage of the total shares of the 

corporation held by the shareholder parent or parents; 

(ii) determine the portion of property taxes paid in the 

preceding school fiscal year by the corporation for the 

benefit and support of the district in which the child will 

attend school. 

(Cl The percentage of total shares as determined in 

subsection (3)(b)(i) is the percentage of taxes paid as 

determined in subsection (3)(b)(ii) that is to be credited 

to reduce the tuition charge." 

Section 188. Section 33-3-103, MCA, is amended to read: 

•33-J-103. Applicability of general corporation 

statutes. (l) The applicable laws of this state as to 

domestic corporations formed for profit shall apply as to 

domestic stock insurers and domestic mutual insurers except 

where in conflict with the express provisions of this code 

and the reasonable implications of such provisions. 

(2) Except as provided in part 6 of this chapter, 

35-¼-90¼-thro~gh-35-l-9¼, [sections 147 through 151] apply 

to the voluntary dissolution of a domestic insurer." 

Section 189. Section 33-3-601, MCA, is amended to read: 

•33-J-601. Voluntary dissolution of domestic insurers 

plan of dissolution. At least 60 days before an insurer 

submits a propo~cd voluntary dissolution to shareholders or 
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~ or 

1471, the 

with the 

commissioner. The commissioner may require the submission of 

ddditional information to establish the financial condition 

of the insurer or other facts relevant to the proposed 

dissolution. If the shareholders or policyholders adopt the 

resolution to dissolve, the commissioner shall, within 30 

days after the adoption of the resolution, begin to examine 

the insurer. The commissioner shall approve the dissolution 

unless, atter a hearing, the commissioner finds the insurer 

1s insolvent or may become insolvent in the process of 

dissolution. It the commissioner approves the voluntary 

dissolution, the insurer may dissolve under ~5-i-96~-throagh 

35-i-9ii [sections 147 through 15!1, except that 35-¼-906t~t 

(section 154(4)) does not apply, The papers required by 

35-t-98i--throttgh--35-¼-9ti (• •ctions 147 through 1511 to be 

filed with the secretary of state must instead be filed with 

the commissioner. The duties required by 35-¼-9ti (section 

!l to be performed by the secretary of state must instead be 

performed by the commissioner. If the commissioner does not 

approve the voluntary dissolution, the commissioner shall 

petition the court for liquidation or rehabilitation under 

chapter 2, part 13, of this title.~ 

Section 190. Section 33-3-602, MCA, is amended to read: 
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w33-J-6D2. Conversion to involuntary liquidation. An 

insurer may at any time during liquidation under 35-¼-98¼7 

35-l-90i,-or-35-l-903 (sections 147 and 148] apply to the 

commissioner to have the liquidation continued under his 

supervision; the[eupon, the commissioner shall apply to the 

court for liquidation under 33-2-1341,u 

Section 191. Seclion 33-3-603, MCA, is amended to read: 

•JJ-3-603. Revocation of voluntary dissolution. If an 

insurer revokes the voluntary dissolution proceedings under 

'35-¼-98=t-er-35-¼-969 [_~ection_l50), the insurer shall file a 

~vpy of the revocation of voluntary dissolution proceedings 

with the commissioner." 

Section 192. Sect ion 33-31-201, MCA, is amended to 

read: 

•JJ-31-201. Establishment of health aaintenance 

organizations. (l) Notwithstanding any law of this state to 

the contrary, a person may apply to the commissioner for and 

obtain a certificate of authority to establish and operate a 

health maintenance organization in compliance with this 

chapter. A person may not establish or operate a health 

maintenance organization in this state except as authorized 

by a subsisting certificate of authority issued to it by the 

commissioner. A foreign person may qualify for a certificate 

of authority if it first obtains from the secretary of state 

a certificate of authority to transact business in this 
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state as a foreign corporation under 35-¼-iSS¼ (section 

162]. 

121 Each 

this state as 

health maintenance organization operating in 

of October 1, 1987, shall submit an 

application for a certificate of authority under subsection 

tJ) within JO days after the effective date of rules ad0pted 

by the commissioner and the department of health as provided 

in 33-31-103. Each such applicant may continue to operate in 

this state until the corrunissioner acts upon the application. 

If an application 1s denied under 33-31-202. the applicant 

must be treated as a health maintenance organization whose 

certificate of authority has been revoked. 

(3) Each application of a health maintenance 

organization, whether separately licensed or not, for a 

certificate of authority must: 

(a) be verified by an officer or authorized 

representative of the applicant; 

(b) be in a form prescribed by the commissioner; 

(c) contain: 

(i) the applicant's name; 

(ii) the location of the applicant's home office or 

principal office in the United States (if a foreign person); 

(iii) the date of organization or incorporation; 

(iv} the form of organization (including ~hether the 

providers affiliated with the health maintenance 
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organization wi 11 be salaried employees or group or 

individual contractors); 

(v) the state or country of domicile; and 

(vi} any additional information the commissioner 

reasonably require; and 

may 

(d) set forth tne following information or be 

accompanied by the foll0wing documents, as applicable: 

(i) a copy of the appiicant's organizational documents, 

such as 1ts corporate chart~rs or articles of incorporation, 

articles of assoc1at1on, partr.ersn1p agreement, trust 

agreement, or other applicable documents, and all amendments 

thereto, certified b:y· the public officer with whom the 

originals were filed 1n the state or country of domicile; 

(ii) a copy of the bylaws, rules, and regulations, or 

similar document, if a~y, regulating the conduct of the 

applicant's i11tern3l atf~irs, certitied by its secretary or 

other officer having c~stCd)· thereof; 

{iii) a 11st of tne names, addresses, and official 

pwsitions ot the pers,.:ins responsible for the conduct of the 

applicant's affairs, including all members of the board of 

dire~tors, board ~f trustees, executive committee, or other 

governing boatd or corwt11ttee; the principal officers in the 

case of a corporation; and tr,e partners or members in the 

case cf a partnership or association; 

(iv) a copy of any contract made or to be made between: 
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(A) any provider and the applicant; or 

(B) any person listed in subsection {3)td)(iii) and the 

applicant. 'I'he applicant may file a 1 ist of providers 

execu:ing a standard contract and a copy cf the contract 

1nstead of copies of each executed ccntr~ct. 

IV) the extent to which any of the following will be 

included in provider contracts and the form of any 

provisions that: 

!A) limit a provider's ability to seek reimbursement 

for basic health care services or health care services from 

an enrollee; 

(B} permit or require a provider to assume a financial 

risk in the health maintenance organization, incl~ding any 

provisions for assessing the provider, adjusting capitation 

or fee-tor-service rates, or sharing in the earnings or 

losses; and 

(C) govern amending or terminating an agreement with a 

provider; 

(vi) a financial statement showing the applicant's 

assets, liabilities, and sources of financial support. If 

the applicant's financial affairs are audited by independent 

certified public accountants, a copy of the applicant's most 

recent certified financial statement satisfies this 

requirement unless the commissioner directs that additional 

or more recent financial information is required for the 
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proper administration of this chapter. 

(vii) a description of the proposed method of marketing, 

a financial plan chat includes a projection of operating 

results anticipated u11til the organization has had net 

income for at least 1 year, and a statement as to the 

sources of working capi~al as well as any 

funding; 

other source of 

(viii) a power ot dltorney executed by the applicant, on 

a form prescribed by the commissioner, appointing the 

commissioner, his successors in office, and his authorized 

deputies as the applicant's attorney to receive service of 

legal process i~sued against it in this state; 

(ix) a statement reasonably describing the geographic 

service area or areas to be served, by county, including: 

(A} a chart showing the number of primary and specialty 

care providers, with locations and service areas by county; 

(B) the method of handling emergency care, with the 

location of each emergency care facility; and 

(C) the method of handling out-of-area services; 

(x) a description of the way in which the health 

maintenance organization provides services to enrollees in 

each geographic service area, including the extent to which 

a provider under contract with the health maintenance 

organization provides primary care to those enrollees; 

(xi) a description of the complaint procedures to be 
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used as required under 33-31-303; 

(xii) a desc,1ption of the procedures and programs to be 

implemented to meet the quality of health care requirements 

in 33-31-202; 

(xiii) a description of Lhe mechanism by which enrollees 

will be afforded an opportunity to participate in matters of 

policy and operation under 33-31-222; 

(xiv} a summary of the way in which administrative 

services will be provided, including the size and 

qualifications of the administrative staff and the projected 

cost of administration in relation to premium income. If the 

health maintenance organization delegates management 

authority for a major corporate function to a person outside 

the organization, the health maintenance organization shall 

include a copy of the contract in its application for a 

certiticate 0f authority. Contracts for delegated management 

authority must be filed with the commissioner in accordance 

with the filing provisions of 33-31-301(2); however, nothing 

1n this 

organization 

proprietary 

subsection deprives 

of its right to 

information, and 

the health maintenance 

confidentiality of any 

the commissioner may not 

disclose that proprietary information to any other person. 

All contracts must include: 

(A) the services to be provided; 

(B) Ltie standards of performance for the manager; 
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(C) the method of payment, including any provisions for 

the administrator to participate in the profits or losses of 

the plan; 

(D) 

(E) 

the duration of the contract; and 

any provisions for modifying, 

renewing the contract; 

terminating, or 

(xv) a summary of all financial guaranties by providers, 

soonsors, affiliates, or parents within a holding company 

system ur any other guaranties ~hat are 1ntended to ensure 

the tinancial success of the plan, including hold harmless 

agreements by providers, insolvency insurance, reinsurance, 

or other guaranties; 

(xvi) a summary of benefits 

including any limitations 

to 

and 

be offered 

exc!usions 

renewability of all contracts to be written; 

enrollees, 

and the 

1.xvii) evidence that 1t can meet the requirement of 

33-31-216(10); and 

{xviii) any other information that the commissioner may 

reasonably require 

j3-31-202. 

( 4) Each heal th 

to make the determinations required in 

maintenance organization shall file 

ea.ch substantial change, alteration, or amendment to the 

information submitted under subsection ( 3) with the 

conunissiunei: at least 30 ddys prior tu its effective date, 

1ncl11dinq ,·h,:inge:--: in articles of incorporation ar.d bylaws, 
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argani.i:at.ion type, geographic service area, provider 

contracts, provider availability, plan administration, 

financial projections a11d guaranties, and any ether change 

t~at might affect the financial solvency 0f th@ pldn, The 

comm1ss1oner may, after notice and hearing, disapprove any 

proposed change, alteration, or amendment to the business 

plan. The commissioner may make reasonable rules exempting 

from the filing requirements of this subsection th~se items 

he considers unnecessary. 

(5} An applicant or a health maintenance organization 

holding a certificate of authority shall file with the 

ccmm1ss1oner all contracts of reinsurance and any 

modifications thereto. An agreement between a health 

maintenance organization and an insurer is subject to Title 

33, cnapter 2, part 12. A teinsurance agreement must remain 

1n full force and effect for at least 90 days following 

written notice of cancellation oy either party by certified 

mail to the commissioner. 

( 6) Each health maintenance organization shall 

maintain, at its administrative office, and make available 

tv the commissioner upon request executed copies of all 

provider contracts. 

(7) The commis~ioner may make reasonable rules 

exempti11g an insurer or health service corporation operating 

a health maintenance organization as a plan from the filing 
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requirements of this section if information requested in the 

application has been sobmitted to the commissioner under 

other laws and rules administered by the commissioner,H 

Section 193. Sectic;n 35-2-202, MCA, is amended to read: 

•35-2-202. Articles of incorporation -- control over 

bylaws. (1) The articles of incorporation shall set forth: 

(a} the name of the corporation; 

(b) the period of duration, which may be perpetual; 

{c) the purpose or purposes for which the corporation 

is organized; 

(dl any provisions, not inconsistent with law, which 

the incorporators elect to set forth in the articles of 

incorporation for the regulation of the internal affairs of 

the corporation, including any provision for distribution of 

a~sets on dissolution or final liquidation; 

(e} the address, including street and number, if any, 

of its initial registered office and the name of its initial 

registered agent at such address; 

{f) the number of directors constituting the initial 

board of directors and the names and addresses of the 

persons who are to serve as the initial directors; 

(g) the name and address of each incorporator. 

(2) In addition to provisions required in subsection 

( 1), the articles of incorporation may also contain 

provisions not inconsistent with law regarding liability as 
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set forth in 35-l-iOit•ttnttvt [section 17(2)(dU, 

{3) It shall not be necessary to set forth in the 

articles of incorporaticn any of the corporate powers 

enumerated in this chapter. 

(4) Unless the articles of inccrporation provide Lhat a 

change in the nl1mber of 11rectors shall be made only by 

amendment to the articles cf 1:1corporat1on, a cnanqe 1n the 

.;u.ml.iet of Jiie~tQr:, uicae Dy a111~ni.lru~11t to c:he bylaws shalt be 

controlling. In all other cases. whPnever a provision of the 

articles of incorporation 1s incc~sistent with a bylaw, the 

provision of che articles or incorporation 

controlling." 

shall be 

Section 194. Section J:)-5-201, MCA, is amended to read: 

"35-5-201. Cteating instrwaent -- tiling -- consent of 

foreign business trust to laws and service of process. ( 1) 

Any business trust desiring to transact business in this 

state shall file with the secretary of state: 

(a) an execuLed copy of its articles, declarations of 

trust, or trust agreement by which the trust was created and 

all amendments thereto ~r a true copy thereof certified to 

be such by a trustee of the trust before an official 

authorized to adrninistet udths Qt b)' a public official of 

another state, territory, er c0untry 1n whose office an 

executed copy thereof is on file. The true copy shdll be 

verified within 60 days Lefore it 1s filed with the 
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secretary of state. 

(bJ a verified list of the names, residences, and 

post-office addresses of its trustees; 

(c) an affidavit setting forth its assumed business 

name, if any. 

(2) A foreign business trust shall file a verified 

application i~ the office of the secretary of state as 

prov1Jtd 1n the case ut iore1qn corporations under 35-¼-½888 

Isection 1621 and shall file a copy of its articles, 

declaration of trust, or trust agreement by which it was 

created, certified by the secretary of state, in the office 

of the county clerk of the county where its principal office 

or place of business 1n Lhis state will be located. The 

foreign busir1ess trust shall also file, at the same time and 

1:1 tne sdme office, a certificate certifying that it has 

c0nsented t0 all the license laws and ~ther laws of the 

st3~e vf Monta~a relative to foreign corporations and has 

consented to be sued in the courts of this state, upon all 

cduses of action arising against it in this state and that 

ser~1ce of process mdy be made upon some person, a citizen 

of this state whose principal place of business is 

designated in such certificate. Service of process, when 

rn..1.Je upon such agent, 1s valid service on t.he business 

tr Ll St • " 

Section 195. Si"ction 35-6-104, MCA, is amended to read: 
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•JS-6-10.,. Involuntary dissol1.1tion -- procedure. ( l) On 

or before Aprill, August 1, and September l of each year, 

the secretary of state shall compile a list of defaulting 

corporations 1 together ~ith the amo~nt cf any filing fee, 

penalty, or costs remaining unpaid. 

(2) The secretary of state shall give nctice to the 

defaulting corporations by causing such list to be posted in 

the state capitol for a period of at least 90 days and: 

(a) by mailing a letter addressed to the corporation in 

care of its registered agent or any director or officer; or 

(b) by publication of a qenerai notice to all Montana 

corporations once a month for J consecutive months in a 

newspaper of general circulation in Lewis and Clark County. 

(3) The notice referred to in subsection (2) shall 

specify the fact of the proposed d~ssolut1on and state that 

unless the grounds for d1ss~luticn described in 35-6-102 

have been rectified wiLhin 90 ·~ays following the posting and 

mailing or publication cf notice: 

(a) the secretary of state will dissolve such 

defaulting corporations; 

{b) such corporations will forfeit the amount of any 

tax, penalty, or costs to the state of Montana; and 

(c) such corporations will forfeit their rights to 

carry on business within the state. 

{4) After 90 days following posting and mailing or 
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publication of each notice, the secretary of state may, by 

order, dissolve all corporations which have not satisfied 

the requirements of applicable law and compile a full and 

complete list containing the names of all corporations that 

have been so dissolved. The secretary of state shall 

immediately give notice to the dissolved corporation as 

specified in subsect1or. (2) of this section. 

(~) In the case of involuntary dissolution, all the 

property and assets of the dissolved corporation shall be 

held in trust by the directors of such corporation and 

35-t-9it (sections 154 through 1591 or 35-2-711, whichever 

is appropriate, 1s applicable to liquidate such property and 

assets if necessary.'' 

Section 196. Stactlon 35-6-201, MCA, is amended to read: 

•3~-6-201. Reinstate■ent of dissolved corporation. (l} 

·1·ne secretary of slate may: 

(a) reinstate any corporation which has been dissolved 

under the provisions of this chapter; and 

(b) restore to such corporation its right to carry on 

business in this state and to exercise all its corporate 

privileges and immunities. 

(2) A corporation applying for reinstatement shall 

submit to the secretary of state one original and one copy 

of the Qpplication, executed by a person who was an officer 

or director at the time of dissolution, setting forth: 
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(a) the name of the corporation; 

(U) a statement that the assets of the corporation have 

not been liquidated pursuant to 35-t-9%¼ Isections 154 

t h"rcc,9.!o_i_ill or 35-2-711; 

tc) a statement that not less than a majority of its 

directors have authorized the application for reinstatement; 

and 

(d) if its corporate name has been legally acquired by 

another corporation ~r1or to its application for 

reinstatement, the corporate name under which the 

corporation desires to be reinstated. 

(3) The corporation shall submit with its application 

for reinstatement: 

(a) a certificate from the department of revenue 

stating that all taxes imposed pursuant to Title 15 have 

been paid; and 

(b) a filing fee 1n an amount equal to one-half of the 

filing and license fees which the corporation 1-,ould be 

required to pay if the corporation were filing its articles 

of incorporation. 

(4) When all requ1~ements are met and the secretary of 

state reinstates the corporation to its former rights, he 

shall: 

(a) conform and file in his office reports, statements, 

and ether instruments submitted for reinstatement; 
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(b) immediately issue and deliver to the corporation so 

reinstated a certificate of reinstatement authorizing it to 

transact business; and 

(c) upon demand, 1s,:;ue to the corporation one or more 

certified copies of such certificate of reinstatement. 

(5) The secretary of state may not order a 

reinstatement if 

dissolution." 

5 years have elapsed since the 

Section 197. Section JS-9-103. MCA. is amended to read, 

•35-9-103~ Definition and election of statutory close 

corporation status. 

corporation whose 

(1) A statutory close corporation is 

artic:es of incorporation contain 

a 

a 

statement that the ~orporation is a 

corporation. 

statutory close 

(2) A corporation having 25 c:r fewer shareholders may 

become a statu~ory clcse corporation by amending its 

articles of incorporation t0 include the statement required 

by subsection ( l J. The amendment roust be approved by the 

holders of at ledst two-thirds of the votes of each class or 

series of shares of the corporaticn, voting as separate 

voting groups, whether or not otherwise entitled to vote on 

dme11dments. It the amendment is adopted, a shareholder who 

voted against the amendment is entitled to assert 

dissenters' ri~hts 11nder 3S-i-8i6-and-35-l-Bli 1sections 133 

!J~E.0~h _ ___!__i_!?_ ! ... 
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Section ,aa. Section 35-9-201, MCA, is amended to read: 

"35-9-201. Notice of statutory close corporation status 

on issued shares. (l) The following state~ent must appear 

ccnspicuously on each share certif1cat~ issued 

statutory close corporation; 

by a 

The rights of shareholders in a sta~utory close 

corporation may differ materially from the rights of 

shareholders in other corporations. Copies of the articles 

of incorporation and bylaws. shareholders' agr-eernents, and 

other documents, any of which may reslrict transfers and 

attecc voting and othet 1~gnt~, may be obtained by a 

shareholder on written request to the corporat1on. 

(2) Within a reasonable time after the issuance or 

transfer of uncertificated shares, the corporation shall 

send to the shareholders a w,icten notice containing the 

information required by subsecti~n tl]. 

(3) The notice required L1 this section satisfies all 

requirements of this chapter and of 3S-¼-&~~ l~~tion 441 

that notice of share transfer restrictions be given. 

(4) A person claiming an interest in shares of a 

statutory close corporation that has complied with the 

notice requirement of this section is bound by the documents 

referred to in the notice. A person claiming an interest in 

shares of a statutory close corporation that has not 

complied with the notice requirement ~f this section is 
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bound by any documents of which he or a person through whom 

he claims has knowledge or notice. 

(5) A corpcralion shall provide to any shareholder upon 

his written request and without charge copies of provisions 

that restrict transfer or affect voting or other rights of 

shareholders appearing in articles of incorporation, bylaws, 

or shareholders+ or voting trust agreements filed with the 

corporation." 

Section 199. Section 35-9-205, MCA, is amended to read: 

•3~-9-205. Compulsory purchase of shares after death of 

shareholder. 1:1 Th1s section and 35-9-206 through 35-9-208 

apply to a statutorv close corporation only if so provided 

in its articles of incorporation. If these sections apply, 

lhe executor or administrator of the estate of a deceased 

shareholder may require the corporation to purchase or cause 

to be purchased all but not less than all of the decedent's 

shares or to be dissolved. 

(2) The provisions of 35-9-206 through 35-9-208 may be 

modified only if the modification is set forth or referred 

to in the articles of incorporation. 

( 3) An amendment to the articles of incorporation to 

provide for application of 35-9-206 through 35-9-208 or to 

modify or delete the provisions of these sections must be 

approved by the holders of at least two-thirds of the votes 

of each class or series of shares of the statutory close 
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corporation, voting as separate voting groups, whether or 

not otherwise entitled to vote on amendments. If the 

corporation has no shareholders when the amendment is 

prcposed, it must be approved by at least two-thirds of the 

subscribers for shares, if any, or if none, by all of the 

incorporators. 

(4) A shareholder wno votes against an amendment to 

modify or delete the prov1s1ons of 35-9-206 through 35-9-208 

1s entitled co dissenters· rights under 35-±-8±8---~"d 

:1:,-±-ti±i 1sect1ons 1.u tnrougn 1401 ii Lhe amenament upon 

adoption terminates or suoscgntially alLers his existing 

rights under these sections to have his shares purchased. 

(5) A shareholder may waive his and his estate's rights 

under 35-9-206 through 35-9-208 by a signed writing. 

{6} Sectio11s 35-9-206 through 35-9-208 do not proh1b1t 

any other agreemenl pr0vid11ig tor tne purchase of shares 

upon a shareholder's death, nor do they prevent a 

shareholder trom enforcinq any remedy he has independently 

of 35-9-206 through 35-9-208." 

Section 200. Section 35-9-302, MCA, is amended to read: 

•35-9-302. Elimination of board of directors. (1) A 

statutory close corporation may operate without a board of 

directors if its articles of incorporation contain a 

statement to that effect. 

( 2 I An d.mendment to artictes of incorporation 
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eliminating a board of directors must be approved by: 

{a) all the shareholders of the corporation, whether or 

not otherwise entitled to vote on amendments; 

(b) if no shares have been issued, by 

subscribers for shares, if any; or 

( C) l f there are no subscribers, 

1ncorporators. 

all the 

by all the 

[3) While a corporation is operating without a board of 

directors as authorized by subsection (l): 

1 a, all corporat~ powers must oe exercised ny or under 

the a.utt1ority of and the business and affairs of the 

corporation managed under the direction of the shareholders; 

{bl unless the articles of incorporation provide 

::.therwise: 

{i) action requiring director approval or both director 

anj shareholder approval is authorized if approved by the 

shareholders; and 

{ii) action requiring a maJor1ty or greater percentage 

vvt~ of the board of directors is authorized if approved by 

the maJority or greater percentage of the votes cf 

shareholders entitled to vote on the action; 

( C) a shareholder 

~mission, even though a 

is not 

director 

liable 

would 

for 

be, 

~hareholder was entitled to vote on the action; 

his act 

unless 

er 

the 

{J) a requirement by a state or the United States that 
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a document de. ivered for filing contain a statement that 

specified action has been taken by the board of directors is 

satisfied by a statement that the corporation is a statutory 

close corporation without a board of directors and that the 

action was approved by the shareholders; and 

te) the shareholders maJ' by resolution appoint one or 

more shareholders to sign documents as designated directors. 

(4) An amendment to articles of incorporation deleting 

the statement eliminating a board of directors must be 

approved by the holders of at least two-thirds of the votes 

cf each class or series of shares ot the corporation, voting 

as separate vot1ng groups, whether or not otherwise ent1tled 

to vote on amendments. The amendment must also specify tne 

number, names, and addresses of the corporation's directors 

or describe who will perform the duties of a board under 

:,s-±-48±-or--35-±-5±5 Ise~t_!_2_!l_ 75;." 

Section 201. Section 35-9-303, MCA, is amended to read: 

•35-9-303. Bylaws. (1) A statutory close corporation 

need not adopt bylaws if provisions required by law to be 

contained in bylaws are contained in either the articles of 

incorporation or a shareholder agreement authorized by 

]5-9-301. 

( 2) If a corporation does 

statutory close corporation 

not have 

status 

bylaws when 

terminates 

its 

under 

35-9-402, the corporation shall immediately adopt bylaws 
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under 35-¼-il4 [section 20}." 

Section 202. Section 35-9-402, MCA, is amended to ,ead: 

•35-9-402. Termination of statutory close corporation 

status. (l) A statutory close corporation may terminate its 

statutory close corporation status by amending its articles 

of incorporation to delete the statement that it is a 

statutory close corporation. If the statutory close 

corporation has elected to operate without a board of 

directors under 35-9-302, the amendment must either-eemp¼y 

wit~-35-l-48¼-or-35-¼-5±5-or delete the statement dispensing 

w1th the board of d1tectors from its articles of 

~ncorporat1on. 

(2) An amendment terminating statutory close 

curporation status must be approved by the holders of at 

least two-thirds of the votes of each class or series of 

~l1ares of the corporation, vot1ng as separate voting groups, 

whether o= not the holders are otherwise entitled to vote on 

amendments. 

(3) If an amendment to terminate statutory close 

corporation status is adopted, each shareholder who voted 

against the amendment is entitled to assert dissenters' 

eights unde, 35-1-810 and 35-1-812." 

Section 203. Section 35-9-404, MCA, is amended to read: 

•35-9-404. Shareholder option to dissolve corporation. 

(l) The articles of incorporation of a statutory close 
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corporation may authorize one or more shareholders, or the 

holders of a specified number or percentage of shares of any 

class or series, to dissolve the corporation at will or upon 

the occurrence of a specified event or contingency. The 

shareholder or shareholders exercising this authority shall 

give written notice of the intent to dissolve to all the 

other shareholders. Thirty-one days after the effective date 

of the notice, the corporation shall begin to wind up and 

liquidate its business and affairs ~~d file articles of 

dissolution under 35-T-9tt--a~e--~~-T-9¼i fse~tions 147 

through 151). 

(2) Unless the articles of incorporation provide 

otherwise, an arnendmelll to the articles of 1ni::orporation to 

add, change, or delete the authority to dissolve described 

in subsection ( l) must be a.pproved by the holders of all the 

outstand.1.ng ::.hares, whetr1er or not otherwise entitled to 

vote on amendments, or if no shares have been issued, by all 

the subscribers for shares, if any, or if there are no 

subscribers, by all the incorporators.'' 

Section 204. Section 35-9-501, MCA, is amended t0 read: 

•35-9-~01. Court a~tion to protect shareholdecs. {1) 

Subject to satisfying the conditions of subsections {3) a~rl 

(4), a ~hareholder of a statutory close c0rpordtion n~y 

petition the district court for any of the relief described 

1n 35--9 ~U2 thr0u~h )~-9-50~ if; 
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(a) the directors or those in control of the 

corporation have acted, are acting, or will act in a manner 

that is illegal, oppressive, fraudulent, or unfairly 

prejudicial to Lhe petitioner, whether in his capacity as 

shareholder, director, or officer of the corporation; 

( b) t:he directors or those in control of the 

corporat l on are deadlocked in the management of the 

corporation's affairs, the shareholders are unable to break 

the deadlock, and the corporation 1s suffering or will 

sutfer irreparable injury or the business and affairs of the 

corporation can no longer be conducted to the advantage of 

the shareholders generally because of the deadlock; or 

(c} there exists one or more grounds for judicial 

dissoltition of the corporation under 35-i-9i½ [section 154]. 

(2) A shareholder shall commence a proceeding under 

subsection (l) in the district court of the county where the 

corporation's principal office is L::·cated or, if there is no 

prir1cipal office in this state, its registered office. The 

jurisdiction of the court in which the proceeding is 

commenc1;;:d is plenary and exclusive. 

13) If a shareholder has agreed in writing to pursue a 

nonjudicial remedy to resolve disputed matters, he may not 

c011unt'!nce a proceeding under this section with respect to the 

,natters until he r,as exhausted the nonjudicial remedy. 

(4} If ~ shareholder has dissenters 1 rights under this 
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chapter or 3~-¼-8¼6-and-35-¼-S¼i [sections 133 through 146] 

with respect to proposed corporate actions, he must commence 

a proceeding under this sectio~ before he is required to 

give notice of his intent to demand payment under 35-¼-6¼9 

or--35-±-0¼i (sections 133 through 146] or the proceeding is 

barred. 

(~) Except as provided in subsections (3) and (4), a 

shareholder's right to commence a proceeding under this 

section and the remedies available under 35-9-502 through 

35-9-504 are 1n addition to any other right or remedy he may 

nave.' 

Section 205. Section 3~-9-504, MCA, is amended to read: 

•JS-9-504. Extraordinary relief -- dissolution. (ll The 

court may dissolve the corporation if it finds: 

(al one or more grounds for ~udicial dissolution under 

3~-i-9ii {section 154); or 

(b) all other relief cr~ered by the court under 

35-9-502 or 35-9-503 has failed to resolve the matters in 

dispute. 

(2} In determining whether to dissolve the corporation, 

the court shall consider among other relevant evidence the 

financial condition of the corporation but may not refuse to 

dissolve solely because the corporation has accumulated 

earnings or current operating profits." 

Section 206. Section 35-12-1204, MCA, is amended to 
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read: 

•35-12-1204. Distribution of assets. Upon the winding 

up of a limited partnership, the assets shall be distributed 

as follows: 

(1) to creditors, including partners who are creditors 

(to the extent otherwise permitted by law), in satisfaction 

ot liabilities of the limited partnership other than 

lial.Jilities for discributions to partners pursuant to 

35-12-1001 or 35-t-t684 35-12-1004,L 

(2) except as otherwise provided in the partnership 

agreement, to partners and ex-partners in satisfaction of 

liabilities for distributions pursuant to 35-12-1001 or 

35-12-1004; and 

(3} except as otherwise provided in the partnership 

agreement, to partners first for the return of their 

contributions and second, respecting their partnership 

interests, in the proportions in which the partners share in 

distributions. 11 

Section 207. section 35-15-201, MCA, is amended to 

read: 

•JS-15-201. lncocporation. (1) Whenever any number of 

persons, not less than three or more than seven, may desire 

to become incorporated as a cooperative association for the 

purpose of trade or of prosecuting any branch of industry or 

the purchase and distribution of commodities for consumption 
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or in the borrowing or lending of money among members for 

industrial purposes, they shall make a statement to that 

effect under their hands setting forth: 

(a) the 11ame of the proposed corpordtion; 

(O) its capital slack; 

(c) its location; 

(d) the duration of the association: and 

(el the particular branch or bran~hes of industry which 

they intend co prosecute. 

(2) In addition to provisions required in subsection 

(1), the statement of incorporation may also contain 

provisions not inconsistent with law regarding liability as 

set forth in ,,-+-i6itlttatt~t [section 17). 

(3) The statement shall be filed in the office uf the 

secretary of state as the articles of incorporation of the 

association. The secretary of state shall thereupon issue to 

such persons a license as commissioners to open books for 

subscription to the Cdpital stocK of such corporation, at 

such time and place as they may determine, for which he 

shall receive Uie (ee of $20." 

Section 208. Section 35-16-202 1 MCA, 1s amended to 

read: 

"J~~t6-202. Petition for incorporation -- contents and 

filing bond. (1) Such persons mu~t prepare1 sign, 

ackno~1~1Jgt, and file a petition with the clerk of the 
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district court of the county in which the lands or the 

greater portion of the lands included in the petition are 

situate, such petition to state: 

(a) the name ot the corporation or district proposed to 

be formed; 

{b) the purpose for which it is formed; 

re) the place where its principal business is to be 

tr ans.J.c:-t ed; 

!d) the nurnoer of its directors or trustees. which 

shall not be less than three, and the names and residences 

of those who are selected for the first 3 mcnths and until 

their successors are elected and qualified. Such directors 

or trnstees shall at all times be resident freeholders in 

the state of Montana. 

(e) the names and addresses of the petitioners applying 

for suer. incorporation or district, with a description of 

the lands which each owns and proposed tv be submitted to 

said corporation or district and the character of the same 

and their productinn, also a consent of the owners to submit 

the lands to the provisions hereof; 

(f} the assessed valuation of the land; 

(g) the term for which it is to exist, not exceeding 40 

yedrs; 

I 11 I if ~l1dres1 deres, production, or ether evidences of 

mt'!n1lJe1.,;l'iP .lre tc bi" ust:-d, the basis for issuing the same in 
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either value, acreage, or production. 

{2) In addition to provisions required in subsection 

{l), the petition for incorporation may also contain 

prov1s1ons not inconsistent with law regarding liability as 

set forth in 35-¼-i6it<ttattvt [section 17). 

(l) Such petition shall be accompanied by a map giving 

location of the laads sought to be included in such 

corporation or district, nothing herein to be construed as 

requiring such lands to be contiguous. 

(4) A bond in the sum of $1,000 to be approved by the 

clerk, conditioned for the payment of all costs incurred in 

tne creation or such corporat1on or district, shall be filed 

with the petition." 

Section 209. Section 35-17-202, MCA, is amended to 

read: 

"35-17-202. Articles of incorporation contents 

filing articles or copies as prim.a facie evidence. (1) 

Each association formed under this chapter must prepare and 

file articles of incorporation setting forth: 

(a) the name of the association; 

(b) the purposes for which it is formed; 

(cJ the place where its principal business will be 

transacted; 

(d) the term for which it is to exist, which may be 

perpetudl; 
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(e) the number of its directors or trustees, which 

shall not be less than 5 or more than 13, and the names and 

residences of those who are appointed for the first 3 months 

and until their successors ~re elected and qualified; 

(fl if organized without capital stock, whether the 

property rights and interest of each member shall be equal 

or unequal, and if unequal, the articles shall set forth the 

general rule or rules applicable to all members by which the 

property rights and interests, respectively, of each member 

may and shall be determined and fixed. The association shall 

have the power to admit new members who shall be entitled to 

share in the property of the association with the old 

members, 1n accordance with such general rule or rules. 

(21 In addition to provisions required in subsection 

(1), the articles of incorporation may also contain 

provisions not inco11sistent with law regarding liability as 

set forth in 35-¼-i9~tittattvt !section 17}. 

13) The articles must be subscribed by the 

incorporators and shall be filed in accordance with the 

provisions of the general corporation law of this state, and 

when so filed the articles of incorporation or certified 

copies thereof shall be received in all the courts of this 

state and other places as prima facie evidence of the facts 

contained therein and of the due incorporation of such 

association.u 
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Section 210. Section 33-17-211, MCA, is amended to 

read: 

•]J-17-211. General qualifications application for 

license. (l) An individual applying f0r a license shall 

apply on a form specified by the commissioner and declare 

under penalty of refusal, suspension, or revocation of the 

license that statements made in the application are true, 

correct, and complete lo the best of the individual's 

knowledge and belief. Before approving lhe upplicationr the 

commissioner shall verify tha.t the individual! 

1a) is 18 years of age or older; 

{b) has not committed an act that is a ground for 

refusal, suspensicn, or revocation set forth in 33-17-1001; 

{c} has paid the license fees stated in 33-2-708; 

[d) has successfully passed the examinations for each 

kind of insurance for which the individual has applied; 

(e) is a resident of this state or of another state 

that grants similar privileges to residents of this state; 

(f) is competent, trustworthy, and of good reputation; 

i9) has experie11ce or training or otherwise is 

qualified in the kind or kinds of ins~rance for which he 

applies to be licensed and is reasonably familiar with the 

provisions of this code which govern his operatior1s as an 

insurance producer; and 

th) if applyi11g ford license as to life or di~~bility 
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insurance: 

Ii l is not a funeral director, undertaker, or mortician 

operating in this or any other state; 

(ii) is not an officer, employee, or representative of a 

funeral director, undertaker, or mortician operating in this 

or any other state; or 

(iii) does not hold an interest in or benefit from a 

business of a funeral director, undertaker, or mortician 

operat1ng in this or any otner state. 

(2) A person acting as an insurance producer shall 

obtain a license. A person shall apply for a license on a 

torm specified by the commissioner. Before approving the 

application, the commissioner shall verify that: 

ta) the person meets the requirements 

subsect i:rn { 1); 

listed in 

(b) the person has paid the licensing fees stated in 

JJ-2-708 for each i11dividual licensed in conjunction with 

the person's license. A licensed person shall promptly 

notif>· the cummissioner of each change relating to an 

individual lisced in the license. 

I c) the person has designated a licensed officer 

1e;:;pon.sible fvr compliance by the person with the insurance 

laws dnd rules of th1s state; 

(d) each meinber and employee of a partnership and each 

,>lfu..:cr, Jirt>ctor, stock.holder, or employee of a corporation 
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who is actin0 as an insurance producer in tt1is state has 

obtained a license; 

(e) {i) if the person is a partnership or corporation, 

the transaction of insurance business is within the purposes 

stated in the partnership agreement or the articles of 

incorporation; and 

(ii) if the person is a corporation, the secretary ot 

staLe has issued a certificate of existence under {section 

141 or a 

35-2-203. 

(3) Tne 

insurance 

certificate of incorporation under 35-i-203-er 

comm1ss1oner may license as a resident 

pcoducer an association ot licensed Montana 

insurance producers, whether or not incorporated, formed and 

existing substantially for purposes other than insurance. 

The license must be used solely fer the purpose of enabling 

the association to place, as a rtaident insurance producer, 

1nsurdnce of the properties, interests, and risks of the 

state of Montana and of other public agencies, bodies, and 

institutions and to receive the customary commission for the 

placement. The president and secretary of the association 

shall apply for the license in the name of the association, 

and the commissioner shall issue the license to the 

association in its name alone. The fee for the license is 

the same as that required by 33-2-708 for the license of an 

insurance producer. The commissioner may, after a hearing 
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with notice to the association, revoke the license if he 

finds that continuation of the license is not in the public 

interest or that a ground listed in 33-17-1001 exists. 

(4) An insurance producer using an assumed business 

name shall register the name with the commissioner before 

using it. 0 

Section 211. section 35-18-203, MCA, is amended to 

read: 

•JS-18-2O3. Articles of incorporation. (l} The articles 

of incorporation of a cooperative shall recite in the 

caption that they are executed pursuant to this chapter, 

shall be signed by each of the incorporators, and shall 

state: 

(a) the name of the cooperative; 

(b) the address of its principal office; 

(cJ the names and addresses of the incorporators; 

(d) the names and addresses of the persons who shall 

constitute its first board of trustees; and 

(e) any provisions not inconsistent with this chapter 

deemed necessary or advisable for the conduct of its 

business and affairs. 

12) In addition to provisions required in subsection 

11), the articles of incorporation may also contain 

provisions not inconsistent with law regarding liability as 

set forth in 35-t-i8<t<ttattvt (section 17]. 
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13) Such articles of incorporation shall be submitted 

to the secretary of state for filing as provided in this 

chapter. 

t4) It shall not be necessary to set forth in the 

articles of incorporation of a cooperative the purpose for 

which it is organized or any of the corporate powers vested 

1n a cooperative under this chapter," 

Section 212. Section JS-20-103, MCA, is amended to 

read: 

•35-20-103. Document of incorporation contents 

filing. (1) The chairman and secretary of such meeting shall 

within 5 days after the holding of the same make a written 

certificate, ~hich shall state: 

(a) the names of the associates who attended such 

meeting; 

(b) the corporate name of the association determined 

upon by a majority of the persons who met; 

(c) the number of persons fixed upon Lo manage the 

concerns of the association; 

(d) the names of the trustees chosen at the meeting and 

their classification; 

(e) the day of the year fixed upon for the annual 

election of trustees and the manner of their election. 

(2) In addition to provisions required in subsection 

( l), the doc11ment Gf 1ncorporat ion may also contain 
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provisions not inconsistent with law regarding liability as 

set forth in 35-i-rSrtrttattvt (section 17{2){d)J. 

{3) Such certificate shall be signed by the chairman 

and secretary and acknowledged by them before some person 

authorized to take acknowledgments within the state of 

Montana. They shall cause such certificate so acknowledged 

to be recorded 1n the office of the county clerk and 

recorder of the county 1n which said meeting was held, and a 

certified copy of such certificate so recorded shall be 

riled w1th tne secretary of state of the state of Montana, 

~ho shall thereupon issue his certificate therefor without 

charge.'' 

Section 213. Section 69-14-501, MCA, 

read: 

is amended to 

N69-l4-50l. Organization of railroad corporation. (1) 

The persons named in the articles of incorporation or a 

majority of them shall be authorized to order books to be 

opened for receiving subscriptions to the capital stock of 

the railroad corporation, at such times and at such places 

as they may deem expedient, after having given at least 30 

days' notice in a newspaper of general circulation in this 

state of the time and place of ope11ing books. 

(2) As soon as 5% of the capital stock is subscribed, 

they may give like notice for the stockholders to meet at 

such t 1me and plact" within the state as they may designate 

-234- HB 552 



• 

l 

2 

6 

7 

8 

9 

10 

11 

"" 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0552/02 

for the purpose of electing five or more directors who shall 

continue in office until the time fixed f0r the annual 

eiectian, which time shall be within 6 months frcm the date 

wne~ such directors were elected, and until their sc2cess0rs 

are elected and qualified. At the time ,;ind place appo1nteJ, 

d1rect0rs shall be elected 1n the manner provided 1n 

35-t-586 [sections_ 77 through 80]. The canaidates for 

director receiving the highest number of votes shall be 

declared elected. The persons named in such articles or such 

of them as may be present shall be inspectors of such 

elect ic-n and shall certify what persons are elected 

01 rectors ana spec1ty the time and place for holding theit 

first meeting." 

Section 214. section 80-12-203, MCA, is amended to 

read: 

•ao-12-203. Qualifications a~ applicants. ( l) To be 

eligible for a loan approved bt the auth~r1ty for issuance 

of a bond, an applicant must: 

(a.) declare his intention to maintain his residence in 

Montana during the length cf the loan; 

(bJ have been approved by a financial institution; and 

(c) have a net worth not to exceed $250,000, 

{2) Applications for 

authority for '.ssuance 

loans to 

of bonds 

be 

may 

approved by 

be submitted 

the 

by 

individuals, partnerships, associations, or joint ventures. 
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All persons involved in the application must meet the 

requirements of subsection (1). Corporations, as defined in 

3~-l-l9i [section lJ, may not apply." 

Section 215. Section 35-1-515, MCA, is amended to read: 

"35-1-515. Control of directors by shareholders~ (l) A 

pro,,,.ision in the articles of incorporation otherwise 

prohibit!i!d by law because it iruproperly restricts the board 

of directors in its management of the business of the 

corporation or improperly transfers to one or more 

shareholders or to one or more persons or corporations to be 

selected bv him or them all or any part of 

otherwise with.1t, lne aulhotity c,f the 

chapter shall nevertheless be valid: 

such management 

board under this 

(a) if all the inccrporators or holders of record of 

all outstanding shares, whether or not having voting power, 

have authorized such provision in the articles of 

incorpordtion or an amendment thereof; and 

tb} if, subsequent to the adoption of such provision, 

shares are transferred or issued only to persons who had 

knowledge or notice thereof or consented in writing to such 

provisio11. 

(2) A provision authorized by subsection (1) is valid 

only if no shares 

national securities 

of the 

exchange 

corporation 

or regularly 

are 1 isted on a 

quoted in an 

over-the-counter market by one or more members of a national 
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or affiliated securities association. 

(J) Except as provided in subsection {4), an amendment 

co strike out a provision authorized by subsection (l) shall 

be authorized at cl meeting of shareholders by vote of the 

hclders of two-thirds cf all cutstanding shares entitled to 

vote thereon or by the holders of such greater proportion of 

shares as may be required by the articles of incorporation 

8 for that purpose. 
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(4) Alternatively, ::. f a ?revision authorized by 

subsection (1) has ceased to be valid under this section, 

the board may authorize articles of amendment under 3~-±-i89 

(section 114], eliminating the provision. Such articles 

shall sec forth the event by reason of which the provision 

ceased to be valid. 

( 5) The effect of any provision authorized by 

subsection j 1) is lv relieve tr1e 1.-Ln•ctvrs and impose upon 

the shareholders authorizing the prov1s1on or ~onsentinq 

theretu the liability for managerial acts or emissions that 

is imposed on directors by this chapter to the extent that 

and so long as the discretion or powers of the board in its 

management ot corporate affairs is controlled by any such 

provisicn. 

I 6) If the articles of incorporation of any corporation 

contain a provision authvrized by subsection ( 1), the 

exister1c~ ~f the provlsiQn must be 11oted ccnsp1c11ously on 
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the face or back of every certificate for shares issued by 

such corporation." 

NEW SECTION. Section 216. Repealer. Sections 35-1-102 

tr; ro...:gn 35-1-108, 35-1-110, 35-1-111, 35-1-201 through 

35-1-214, 3S-l-301 through 35-1-307, 35-1-401 through 

35-1-411, 35-1-413 through 35-1-415, 35-1-501 through 

J',-1-515, 35-1-601 through 35-1-607, 35-1-609 through 

•5-1-612, 35-1-617, 35-1-711, 35-1-801, JS-1-803 through 

35-1-810, 35-1-812, 35-1-901 through 35-1-912, 35-1-921 

through 35-1-927, 35-1-929, 35-1-930, 35-1-1001 through 

JS-1-1013, 35-1-1015 through 35-1-1020, 35-1-1025, 35-1-1101 

through 35-1-1103, 35-1-1201 through 35-1-1205, and 

35-1-1301 through 35-1-1306, MCA, are repealed." 

NEW SECTJON. Section 217. Application to el:lsting 

domestic corporations. [Sections l through 181] apply to all 

J.:..~mestic corpcrati.::;ns in existence on Jam;.ary l, 1992, that 

were in~orporated under any general statute of this state 

providing for incorporaticn of corporations for profit if 

power t ..:_· amend or repeal the statute under which the 

C"Orpc-1..ition was incorporated was reserved. 

NF,W SECTION. Section 218. Application to qualified 

h.Heign corpoI"alions. A foreign corporau.on authorized to 

trd11sact business in this state on January l, 1992, is 

~ub lt>Lt to [sections 1 t~:rough 181] but is not required to 

.)btai.11 ,! new certificate of authority to transact business 
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under {sections 1 through 181]. 

NEW SEC'IION. Section 219. Saving provisions. (1) 

Except as provided 1n subsection ( 2), the repeal of d 

statute by [sections l thrcugh 181) does not ~ffect: 

(a) the operation of cne statute or any dction taken 

under it before its repeal; 

(bJ any ratifica~ion, right, remedy, privilege, 

obligation, or liability acquired, accrued, or incurred 

under the statute before its repeal; 

(C) any violation of the statut~, or any penalty, 

forfeiture, er punishment 1n~urred because at the violation, 

Detore its repeal; 

(d) any proceeding, recr9an1zat1on, or dissolution 

commenced under the statute before its repeal, and the 

proceeding, reorganization, or diss~lution may be completed 

in accordance with the stature as if it had net been 

17 repealed. 

18 (2) If a penalty or punishment imposed for violation of 

19 a statute repealed by (secti~ns l through 181) is reduced by 

20 (sections 1 through 181], the penalty of punishment if not 

21 already imposed shall be imposed in accordance with 

22 [sections l through 181]. 

23 NEW SECTION. Section 220. Severability. If any 

24 provision of (sections l through 181] or its application to 

2S any person 01.- circumstance is held invalid by a court of 
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competent jurisdiction, the invalidity does not affect other 

provisions or applications of [sections 1 through 181] 

can be given effect without the invalid provision 

that 

or 

application, and to this end the provisions of [sections 1 

through 181] are severable. 

NEW SECTION. Section 221. Codification instruction. 

(l) (Sections l tnrough 18lj are intended to be codified as 

an integral part of Title 35, and the provisions of Title 35 

apply to [sections 1 through 181). 

(2) Sections 35-1-101, 35-1-109, 35-1-412, 35-1-928, 

and 35-1-1014 are intended to be renumbered and codified as 

an integral part ot (sections l through 181]. 

NEW SECTION. Section 222. Effective date. (This act) 

is effective January 1, 1992. 

-End-
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