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1 /4.  BILL NO. 592
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2 INTRODUCED BY 7 v e e

3 5%?

4 A BILL FOR AN ACT ENTITLED: "AN ACT TOV GENERALLY

5 MONTANA BUSINESS CORPORATION L.AW; AMENDING  SECTIONS

6 15-31~-103, 20-5-303, 20-5-313, 33-3-103, 33-3-601, 33-3-602,

7 33-3-603, 33-17-204, 33-31-201, 35-1-3515, 315-1-604,

a 35-2-202, 35-5-201, 35-6-104, 35-6-201, 35-9-103, 35-9-201,

9 35-9-205, 35-9-302, 35-9-303, 35-9-305, 35-9-402, 35-9-404,
10 35-9-501, 35-9-504, 35-12-1204, 3%-15-201, 35-16-202,
11 35-17-202, 35-17-211, 35-18-203, 35-206-103, 69-131-501,
12 BO-12-203, MCA; REPEALING  SECTIONS 35-1-102 THROUGH
i3 35-1-108, 35-1-110, 35-1~211, 35-1-20! THROUGH 35-1-214,
14 35-1-301 THRCOUGH 35-1-307, 35-1-401 THROUGH 3S5-1-111i,
15 35-1-413 THROUGH 35-1-415, 35-1-501 THEROUGH 35-1-515,
16 35-1-601 THROUGH 35-1-6067, 35-1-609 THROUGH 35-1-612,
17 35-1-617, 35-1-711, 35-1-801, 35-1-B03 THROUGH 35-1-810,
18 3s5-1-812, 35-1-201 THROUGH 35-1-912, 35-1-921 THROUGH
19 35-1-927, 35-1-925, 35-1-930, 35-1-100%1 THROUGH 35-1-1013,
20 35-1-1015 THROUGH 35-1-1020, 35-1-1025, 35-1-1101 THRQUGH
21 35-1-11013, 35-1-1201 THROUGH 35-1-1205, AND 35-2-1301
22 THROUGH 3%-1-1306, MCA; AND PROVIDING A DELAYED FFFECTIVE
23 DATE AND AN APPLICABILITY DATE."
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A statement of intent is required for this bill because
the secretary of state is authorized to adopt rules
prescribing forms and establishing fees. The fees should be
established to be commensurate with the cost of the services
provided. Existing forms should be modified ko the extent
necessary to conform to this bill whenever possible. New

forms should be as easy to use as possible.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE QF MONTANA:
NEW SECTION. Section 1. pefinitions. As  uscd in

{sections 1 through 181], the following definitions apoly:
(1) "Articles of Iincorporation” include amended and

restated articles of incorporation and articlies of merger.
(2) "Autharized shares" means the shares of all classes

that a domestic or foreign corporation is authorized to

{3) "Consplcuous™ means written sc that a reasonable
persan  against whom the writing is to operate should have
noticed it. For example, printing in italiics, boldface, or
contrasting color or typing in capitals or underlining is
conspicucus.,

{4) "Corporatioca™ or "domestic c¢orporation” means a
corperation for.profit that is not a foreign corporation and
that is  incorporated under or subject to the provisiorns cE

[so.nions 1o throo g 282
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{5) "Deliver" includes mail.

(6) "Distribution" means a direc:t or indirect transfer
of money or other property, except its cwn shares, or an
incurrence of indebtedness, by a corporation o or for the
penefit of its shareholders in respec: of any of its shares,
A distribution may be in the form of a declaration or
payment of a dividend; a purchase, redemption, or other
acquisition of shares; a distribution of indebtedness; or
other form.

{7} "Effective date of notice" means the daze
determined as provided in [section 2].

(8) “Employee" 1includes an officer but not a director.
A director may accept duties that make <hat director an
enmployee.

{9} "Entity" includes:

{(a) a corporation and a foreign corporation;

{(b) a not-for-profit ccrporation;

(cy a profit and a not-for-profit unincorporated
association;

(d) a business trust, estate, partnership, trust, and
two o©r more persons having a joint or common economic
interest: and

(e) a state, the United States, or a foreign

avernment.

[te]

(10) “Foreign corporation" wmeans a corporation for

-3-

10
11
12
13
14

15

17
18
19
20
21
22

23

25

LC 0007/01

profit incorporated under a law other than the iaw of this
state.

{11) "Governmental subdivision" includes an authority,
ccuaty, districc, and city or town.

(12) "Includes” denctes a partial definition.

(13) "Individual" includes the estate of an incompetent
or deceased individual.

(14) "Means" denotes an exhaustive definition.

{15) "Notice" means notice as provided in [section 2}.

(16) "Person" includes an individual and an entity.

{17) "Principal office” means the office, whether
in-state or out-of-state, that is designated in the annual
repart as the office where the principal executive offices
of a domestic or foreign corporation are located.

(18) "Proceeding" includes a civil suit and a criminal,
administrative, and investigatory action.

{19) "Record date" means the date established under
[sections 33 through 48] or [sections 49 through 74] on
which a corporation determines the identity of its
shareholders and their shareholdings for puUrposes of
{sections 1 through 18i]. The determination must be made as
of the close of business on the record date unless another
time for determination is specified when the record date is
fixed.

(20) "Secretary" means the corporate officer to when the

—4-
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board of directors bhas delegated responsibility under
[section 94] for custady of the minutes of the meetings of
the board of directors, for custcdy of the minutes of the
sharehoiders' meetings, and for authenticating records of
the corporation.

{21) "Share" means the unit into which the proprietary
interests in a corporation are divided.

(22) "Shareheclder"™ means the person in whose name shares
are registered in the records of a corporation or the
beneflclal owner of shares to the extent of the rights
granted by a nominee certificate on file with a corporation.

(23) "state", when referring to a part of the United
States, includes a state, commonwealth, territory, or
insular possession of the United States and the agencies and
governmental subdivisions of the encities listed.

(24) "Subscriber" means a person who subscribes for
shares in a corporation, whether before oY after
incorporation.

({25) "United States" includes a district, an authority,
a bureau, a commission, a department, aad any otner agency
of the United States.

(26) "voting group" means shares of one or more classes
or series that wunder the articles of incorporaticn of
[sections 1 through 181] are entictleé to vore and be counted

together collectively on a matter at a meeting of
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sharehclders. All shares entitled by the articles of
incorporation or [sections 1 through 181] to vote generally
on the matter are for that purpose a single voting group.

NZW SECTION. Section 2. Notice. {1y Netice under

{seccions 1 through 181] must be in writing unless oral
notice is reasonable under the circumstances.

{2) Notice may be communicated in person; by telephone,
talagraph, <eletvpe, facsimile, or other form of wire or
wireless comnunication; c¢r by mail or private carrier., If
these forms of personal notice are impracticable, notice may
be communica-=d by a newspaper of general circulation in the
area where it is published or by radio, television, or other
form of public broadcast communication.

(3) Written notice by a domestic or foreign corparaticon
to 1its shareholders, if in a comprehensible form, is
effective when mailed if it is mailed postpaid and correctly
adéressed to the shareholder's address shown in the
corporation's current record of shareholders.

(4) Written notice to a domestic or foreign corporation
authorized to transact business in this state, may be

addressed to:

(a} 1its reglistered agent at its registered o

m

fice; or
(b} the «corperation or 1ts secretary at its principal
Qffice as shawn o its nost receat annual regort or, in  the

case  Or & Iore.an corparration that has not yet delivered an

_6..
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annual report, in its application for a certificate of
authority.

{5) Except as provided in subsections (3) and (3),
wriccten notice, 1f in a ccmpreheasibie form, ls effective at
the earliest of the following:

{a) when received;

{p) 5 days after its deposit in the United States mail,
as evidenced by the postmark, if malled postpaid with
correct postage; or

(e¢) on the date shewn on the return receipt, if sent by
certified mail, return receipt reguested, and the receipt is
signed by or on behalf of the addressee,

(6) Oral notice is effective when communicated if it is
communicated in a comprehensible manner.

(7) It [sections 1 through 18l] prescribe nctice
requirements for particular circumstances, those
requirements govern. If articles of incorporazicn or bylaws
prescribe notice reguirements that are consiscent with this
section or other provisions of [sections 1 through 181],

those requirements govern.

NEW SECTION. -Section 3. Reservation of power to amend

or repeal. The legislature has power to anend or repeal all
or part c©E [secticns 1 through 18l1)] at any time, and all
demestic and foreign corporations subisct Lo {sections 1

througn 181) are governed by the amendment or reapral.
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NEW SECTION. Section 4. Filing requirements. A1l of

the following reguirements must be met belore a document is
entitled to be filed under this section by the secretary of
state:

(1) A document that iz required or permitted by
[sections 1 through 181} to be filed in the office of the
secretary of state must satisfy the reguirements of this
section and of any other section that adds to or varies
these requirements.

{2) The document must contain the information reguired
by [(sections 1 through 181]. It may contain other
information as well.

{3) Tre document must be typewritten or printed.

(4) The document must be in the English language. A
corperate name need not be in English if it is written in
English letters or Arabic or Roman numerals. The certificate
of existence required of foreign c¢orporations need not be in
Engiish if it is accompanied by a reasocably authenticatec
English translation.

(%) The document must be executed:

(a) by the chairman of the board of directors of a
domestic or foreign corporation, by its president, or by
another of its officers;

{b) if directcrs have not been selected or the

corporaticon has not heen formed, by an incorporator; or

-8-
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{c) if rvhe corporation is in the hands cf a receiver,
trustee, or other court-appointed fiduciary, by that
fiduclary.

({6) The person executing the document shall sign it and
state beneath or opposite the person's signature the
perscn's name and the capacity in which the person signs,
The decument may but need not contain the corporate seal, an
attestation by the secretary or an assistant secretary, and
an acknowledgment, verification, or proof.

{(7) The document must be in or on the prescribed form
if the secretary of state has prescribed a mardatcry form
for the document under [section 61,

(8) The document must be delivered to the office of the
secretary of state for filing and must be accompanied by:

(a) one copy, except as provided in ([sections 30 and
168}];

(b} the correct filing fee; and

(c) any franchise tax, license fee, or penalty required
by [sections 1 through 181], rules promulgated under
[sections 1 through 181], or other law.

NEW SECTION. Section 5. Facsimile filing -
requirements -- liability. (1) The secretary of state shall
treat a facsimile copy cf a document that 1is required or
permitted to be filed under [sections 1 through 181] and -he

sigratures on the facsimile ccpy in the same mannpar as ana
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original for purposes of [sections 1 through 181] provided
that the secretary of state receives the original document
within 5 working days of the receipt of the facsimile copy.
If all other reqguirements are met, the date of filing
relates back te the date of receipt of the facsimile copy.

{2) A facsimile copy is entitled to be filed under thif
section if it is:

(a) produced by a method of transmission of images in
which the image is scanned at the transmitter; and

{b} legible and the same size as the orig.nal.

(3) During the 5-day period referred to in schsection
(1), the recoréed Zacsimile copy constitutes constructive
netice for ail purposes of the originzl documen=.

{4) If the original documen: is nct received within 5
working days of receipt of the facsimile copy as provided in
subsection (1), the filing of the facsimile ccopy is void.

(5) A person who files a false document by facsimile
copy is liable to an aggrieved party for three times the
amcunt of damages resulting from the filing of the false

dcecument .,

NEW SECTION, Section 6. Forms. (1) The secretary of

stars may by rule prescribe and furnlish on request forms or
computer formars for:

{a) an applicatlion icate of existence;

(b)) a o

7
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certificate of authority to transact business in this state;

(c) a foreign corporation's application for a
certificate of withdrawal;

() the annual report; and

(e} other documents required or permitted to be filed
by [sections 1 through 181].

(2) 1IE the secretary of state so requires, use of any
of the forms or Fformats 1listed in subsection {1) 1is
mandatory.

NEW SECTION. Section 7. Fees for filing, copying, and
services. (1) The secretary of state shail establish by rule
fees for filing documents and issuing certificactes as
required by [sections 1 through 181l].

{2} The secretary of state shall establish by rule fees
for copying documents, priority handling, transmitting or
filing facsimile copies, and providing computer-generated
information.

{3) The fees prescribed under this section must be
reasonably related to the casts of processing the documents
and preparing and providing the services. The secretary of
state shall maintain records sufficlent to support the fees
established under this section,

NEW SECTION. Section 8. License fee. (1) In addition

ta the Filing fee authorized by [section 7], the secretary

of state shall c¢harge and collect from each domestic
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corporation a license fee based upon the number of shares
that it will have authority to issue or the increase in the
number c¢f shares that it will have authority to 1issue, at
the time of:

(a) filing its articles of incorporation;

{(b) filing articles of amendment increasing the number
of authorized shares; and

(c) £filing articles of merger or consolidation
increasing the nunber of authorized shares that the
surviving or new corporation, if a domestic corpeoration,
will have authority to issue above the aggregate number of
shares that the constituent domestic corporations and
constituent foreign corporations authorized to transact
business in this state have authority to issue.

(2) The license fee for domestic corporations is as

Eollows:
(a) O to 50,000 shares. ... rrirsrsiinssannsrasee.S 50
{b) 50,000 to 100,000 shares...ceeveurrercanas [ 100
(c) 100,000 to 250,000 shareS.evevearenercannnnnnens 250
(d) 250,000 to 500,000 shares....eencuinsnn vareseese 400
(e) 500,000 to 1,000,000 shares...cvuivinrnvans cese... 600
(E) over 1,000,000 shares. ... v.cvivinenneeses ceess1,000

(3) In addition to the filing fee authorized by
[section 7], the secretary of state shall charge and collect

from each foreign corporation a license fee of $100 at the

—12
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time of filing an application for a certificate of authority

to transact business.
NEW SECTION. Section 9. Effective time and date of

document. (1) Except as provided in subsection (2} and
[section 10], a document acceptesd for filing is effective:

(a) at the time of filing on the date it is filed, as
evidenced by the secretary of state's date and time
endorsement on Lthe criginal document; or

{b) at the time specified in the document as its
effective time on the date it is filed.

(2) A documeant may specify a delayed effective time and
date, and if it does so the document becomes effective at
the time and date specified. If a delayed effective date but
no time is specified, the document is effective at the clcse
cf business on that date. A delayed effective date for a

document may not be later than 90 days after the date it is

filed,
NEW SECTION. Section 10. cCorrecting filed document.

(1) A domestic or foreign corpocration may correct a document
filed by the secretary of state if the document containas an
incorrect statement or was defectively executed, attested,
sealed, verified, or acknowledged.

(2) A document is corrected by:

(a) preparing articles of correction thaz:

(i) describe the document including its filing date, ov
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have attached a copy of the document:

(ii) specify the incorrect statement and the reason it
is incorrect or the manner in which the execution was
defective; and

(iii} correct the incorrect statement or defective
execution; and

{b} delivering the articles to the secretary of state
for filing.

[{3) Articles of correction are effective on the
effective date of the document they c¢orrect except as to
persons relying on the uncorrected document and adversely
affected by the correction. As ¢ those persons, articles of

correction are effective when filed.

NEW SECTION. Section 11. Filing duty of secretary of

state. (1) If a document delivered to the office of the
secretary of state for filing satisfies the requirements of
[section 4] and [section 5], if applicable, the secretary of
state shall file it.

(2) The secretary of state shall file a document by
stamping or otherwise endorsing "Filed", together with the
secretary of state's name, official title, and the date and
time of receipt, on the original, the document copy, and the
receipt for the filing fee. Except as provided in [section
301 and 35-1-1013, after filing a document, the secretary of

state shall deliver the docurnent copy to the domestic or

—i4-
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foreign corpeoration or its repressentative, along with the
filing fee receipt or acknowledgment of receipt if no fee is
required.

{(3) If the secretary of state refuses to file a
document, the secretary of state shall return it to the
domestic or foreign corporation or its representative within
10 days after the document was delivered, together with a
brief written explanation of the reason for the refusal,

(4) The secretary of state's duty to file dJdocuments
under this section is ministerial. The secretary of state's
filing or refusing to file a document does not:

(a) affect the validity or invalidicy of the document
in whole or part;

{b) relate to the correctness or incorrectness of
information contained in the document; or

(c) create a presumption that the document is valid or
invalid or that informaticn contained in the document is

correct or incorrect.
NEW SECTION. Section 12. Appeal from secretary of

state's refusal to file document. (1) If the secretary of
state refuses to file a document delivered to the secretary
of state's office Ffor filing, the domestic or foreign
corporation may appeal the refusal to the district court for
the first judicial district. The appeal is begun by

petitioning the court to compel the filing of the document
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and by attaching to the petition the document and the
secretary of state's explanation of his refusal to file.

(2) The court may summarily order the secretary of
state to file the document or take other action the court
cernslders appropriate.

(3) The court's final decision may be appealed as in
other ¢ivil proceedings.

NEW SECTION. Section 13. Evidentiary effect of copy of

filed document. A certificate attached to a copy of the
document filed by the secretary of state, bearing the
secretary of state's signature, which may be in facsimile,
and the seal of this state, is conclusive evidence that the

original document is on file with the secretary of state.

NEW SECTION. Section 14, Certificate of existence or

authorization. (1)} Anyone may apply to the secretary of
state to furnish a certificate of existence for a domestic
corporation or a certificate of authorization for a foreign
corporation.

(2) A certificate of existence or authorization must
set forth:

(a) the domestic corporation's corporate name or the
foreign corporation's corporate name used in this state;

(b) (i) that the domestic corporation is incorporated
under the law of this state, the date of its incorporation,

and the period of its duration if less than perpetual; or

~-16-
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(ii) that the foreign corporation is authorized to
transact business in this state;

{c} that all £fees, taxes, and peralties owed to this
state have been paid, if:

(1) payment is reflected in the records of the
secretary of state and the department of revenue; and

{ii) nonpayment affects the existence or authorization
of the domestic or forelgn corparation;

{d) that its most recent annual report required by
{section 179] has been delivered to the secretary of state;

(e) that articles of dissolution have not been filed;
and

(f) other facts of record in the office of the
secretary of state that may be requested by the applicant.

{3) Subject to any gualification stated in the
certificate, a certificate of existence or authorization
issued by the secretary of state may be relied upon as
conclusive evidence that the domestic or foreign corpeoration
is in existence or is authorized to transact business in

this srate.

Ngw SECTION. Section 15. Secretary of state —— powers
-- rulemaking. (1) The secretary of state has the power
reasonably necessary to perform the duties reguired of the
secretary of state by [sections 1 through 181].

(2) The secretary of state may adogt rules to perforn
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the duties required of the secretary of state under
(sections 1 through 181], including establishing necessary
fees.

NEW SECTION. Section 16. 1Incorporators. One or more

persons may ackt as the incorporator or incorporators of a
corporation by delivering articles of incorporation to the

secretary of state for filing.
NEZw secTicN. Section 17, Articles of incorporation.

(1) The articles of incorporation must set forth:

{a) a corporate name for the corporation that satisfies
the requirements of {section 25];

(b) cthe number of shares the corporation is authorized
Lo lssue;

(c) (i} the street address of the corporation's initial
registered office and, if different, the mailing address;
and

(i1) the name of its initial registered agent at that
office; and

{d) the name and address of each incorporator.

(2) The articlies of incorporation may set forth:

(3) the names and addresses of the individuals who are

Lo serve as the initial directors;

(b} provisions consistent with law regarding:
(1) the purpose or purposes for which the corporation
s oorcaniced;

_18_
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{ii) managing the business and regulating the affairs of
the corporation;

(iii) defining, 1limiting, and regulating the powers of
the corporation, its board of directors, and shareholders;

(iv) a par value for authorized shares or classes of
shares; and

[v) the imposition of personal liability on
shareholders for the debts of the corporation to a specified
extent and upon specified conditions;

{c) any provision that under [sections 1 through 181]
is required or permitted to be set forth in the bylaws; and

{d} a provision eliminating or limiting the 1iability
of a director to the corporation or its shareholders for
money damages for any actions taken or any failure to take
any action, as a director, except liability for:

(i} the amount of a financial benefit received Dby a
director to which the director is not entitled;

{i1) an intentional infliction of harm on  the
corporation or the shareholders;

(iii) a violation of [section 93]; or

{iv) an intentional violation of criminal law.

{3) The articles of incorporation are not reguired to
set forth any of the corporate powers enumerated in

[sections 1 through 181].

NEW SECTION. Section 18. Incorporation. (1) Unless a
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delayed effective date is specified, the corporate existence
begins when the articles of incorporation are filed.

{2) The secretary of state's filing of the articles of
incorporation is conclusive proof that the incorporators
have satisfied all conditions precedent to incorporation
except in a proceeding by the state to cancel or revoke the
incorporation or involuntarily dissolve the corporation.

NEW SECTION. $Section 19. organization of corporation,

(1) After incorporation:

(a) if initial directors are named in the articles of
incorporation, the initial directors shall hold an
organizational meeting, at the call of a majority of the
directors, to complete the organization of the corporation
by appointing officers, adopting bylaws, and carrying on any
other business brought before the meeting; or

{b) if initial directors are not named in the articles,
the incorperator or incorporators shall hold an
organizational meeting at the call of a majority of the
incorporators:

{1} to elect directors and complete the organization of
the corporation; or

{ii) to elect a board of directors who shall complete
the organization of the corperation.

{2) Action required or permitted by [sections 1 through
181} to be taken by incorporators at an organizational

rd

-20-
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meeting may be taken without a meeting'if the action taken
is evidenced by one or more writtenyéénsents describing the
action taken and signed by each incorporator.

(3) An organizational meeting may be held in the state
or out of the state. E

NEW SECTION. Section 20. Bylaws. (1) The incorporators

or board of directors of a corporation shall adopt initial
bylaws for the corporation.

{2) The bylaws of a corporation may contain any
provision for managing the business and regulating the
atfairs of the corporation that is consistent with law or

the articles of incorporation.
NEW SECTION. Section 21. Emergency bylaws. (1) Unless

the articles of ilncorpeoration pravide ctherwise, the board
of directors of a corporation may adept bylaws to be
effective only in an emergency as defined in subsection (4}).
The emergency bylaws, which are subject to amendment or
repeal by the shareholders, may make all provisions
necessary for managing the corporation during the emergency,
including:

(a) procedures for calling a meeting of the board of
directors;

(b} quorum requirements for the meeting; and

{c) designation of additioral or substcitute directors.

(2) All provisions of the regular bylaws consistent
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with the emergency bylaws remain in effect during the
emergency. The emergency bylaws are not in effect after the
emergency ends.

{3) Corporate action taken in gocd faith in accordance
with the emergency bylaws:

{a) Dbinds the corpeoration; and

{(b) may not be used to impose liability on a corporate
director, cfficer, employee, or agent.

{4) For purposes of this section, an emergency exists
if a quorum of the corporation's directors cannot readily be
assembled because of some catastropnic event.

NEW SECTION. Section 22. purposes. (1) Each

corporation incorporated under [secticns 1 througn 181] has
the purpose of engaging in any lawful business unless a mare
limited purpose is set forth in the articles of
incorporation,

{2) A corporation organized under another statute of
this state may incorporate under [sections 1 through 181]
only if the incorporation is permitrzed by and subject to all
limitations of the other statute.

{3) Subject to the limitation in subsection (2},
corporations may be organized under [sections 1 through 181]
for any lawful purpose or purposes except for the purpose of

banking or insurance,

NiW STOTION.  Section 23, General powers. Unless  its
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articles of incorporation  provide otherwise, each
corporation has perpetual duration and succession in its
corporate name and, unless otherwise prohibited by law, has
the same powers as an individual to de all things necessary
or ceonvenlent to carry out 1its business and affairs,
including without limitation, the power:

(1) to sue and be sued, complain, and defend in its
corporate name;

(2) to have a corporate seal, which may be altered at
will, anc +to use 1t or a facsimile of the seal by imoressing
or affixing it or in any other manner reproducing it;

{3} to make ancd amend bylaws, consistent with its
articies of incorporation or with the laws of this state,
for managing the business and regulating the affairs of the
corporation;

{4) to purchase, receive, lease, or otherwise acguire
and to own, hold, improve, use, and otherwise deai with real
or personal property or any legal or eguitable interest in
property, wherever located;

(5) to sell, convey, mortgage, pledge, lease, exchange,
and otherwise dispose of zll or any part of its property;

{6) to purchase, receive, subscribe for, or otherwise
acquire any other entity: to own, hold, vote, use, seli,
mortgage, lend, pledge, or otherwise dispose of any other

entity; and to deal in and with shares or other interests
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in, or obligations of any other entity;

(7) to make contracts and quarantees; to incur
liabilities; tc borrow money; to issue its notes, bonds, and
other obligations, which may be convertible into or include
the option to purchase other securities of the corporation;
and to secure any of its obligations by mortgage or pledge
of any of its property, franchises, or income;

(8) to lend money, invest and reinvest its funds, and
receive and hold real and personal property as security for
repayment;

{9) to be a promoter, partner, member, associate, or
manager of any partnership, Jjoint venture, trust, or other
entity;

{10) to conduct its business, locate offices, and
exercise the powers granted by [sections 1 through 181} in
the state or out of the sta:ze;

(11) to elect directors and appoint officers, employees,
and agents of the corporatien; to define their duties; to
fix their compensation; and to lend them money and credit;

(12) ta pay pensions and establish pension plans,
pension trusts, profit-sharing plans, share bonus plans,
share option plans, and benefit or incentive plans for any
or all of its current or former directors, officers,
employees, and agents;

(13) to make donations for the public welfare or for
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charitable, religious, scientific, or educational purposes
and, in time of war, to make donacions in ald of war
activitiesy;

{14) to transact any lawful business that will aid
governmental policy; and

{15) to make payments or donations or to do any other
act that 1is consistent with law and that furthers the

business and affairs of the corperation.
NEW SECTION. Section 24, Ultra vires. (1) Excapt as

provided in subsection (2), the validity of corporate action
may not be challenged on the ground that the corporation
lacks or lacked power to act.

{2) A& corporation's power to act may be challenged:

(a) in a proceeding by a sharehclder against the
corporation to enjoin the act; or

(b) in a proceeding by the corporation, directly,
derivatively, or through a receiver, trustee, or other legal
representative, against an incumbent or former director,
officer, employee, or agent of the corporation,

(3) In a shareholder's proceeding under subsecticn
{2)(a) to enjoin an unauthorized corperate act, the court
may:

(a) enjoin or set aside the act, :if equitable and if
all affected persons are parties to the proceeding: and

(b) award damages for loss, cther than anticipated

-25-

10
11
12
13
14
15
16
17
18
19
29
21
22
23

24

LC 0007/01

profits, suffered by the corporation or another party

because of enjecining the unauthorized act.
NEW SECTION. Section 25. CcCorporate name. (1) A

corporate name:

{a) must contain the word "corporation",
"ingorporated”, "company", or “"limitecd"; the abbreviation
"corp.", "inc.", "co.", or "ltd."; or words or abbreviations

of similar meaning in another language; and

(e} may not contain language that states or implie-
that the corporation is organized for a purpose or purpcses
other than those permitted by [section 22) and its articles
of incorpcration.

(2) Except as authorized by subsections (3) and (4), a
corporate name must be distinguishable in the records of the
secretary of state from:

{a) the corporace name of another corporation
incorporated or authorized te transact business in this
state;

(b a corperate name reserved or reglstered under
[sections 26 or 27}

(c) the {fictitious nama adopted by a foreign
corporation authorized to transact business in this state
because its real name is unavailable;

(d) the corporate nane of a not-for-profit corporation

incorporatsd  or  authorized to transact business in this
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state;

(e) the corporate name of a domestic corporation that
has dissolved, but only distinguishable for a period of 120
days after the effective date of its dissoluticn; and

(£) any assumed business name, limited partnership
name, trademark, or service mark registered or rese:zved with
the secretary of state.

{(3) A corporation may apply to the secretary of state
for authorization to use a name that is not distinguishable
in the secretary of state's records from one or more of the
names described in subsection (2). The secretary of state
shall authorize use of the name applied for if:

{a2) tne otner corporaticn consents to tne use 1n
writing and submits an undertaking in a form satisfactory to
the secretary of state to change its name tc a name tnat is
distinguishgble in the records of the secretary cf state
from the name of the applying corporation; ar

(b} the applicant delivers to the secretary of state a
cert.fied copy of the final judgment of a2 court of competent
jurisdiction establishing the applicant's right to use the
name applied for in the state,

{4) A corporation may use the name, including the
fictitious name, of another domestic or foreign corporation
that is used in this state if the other corpcration is

incorporated or authorized to transact business in this
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state and the proposed user corporation:

(a) has merged with the other corporation;

(b) has been formed by reorganization of the other
corporation; or

(¢) has acquired all or substantially all of the

assets, including the corporate name, of the other
corporation.
{5) [Sections 1 through 181] 4o not control the use of

Eictitious names.

NEW SECTION. Section 26. Reserved name. (1) A person

may reserve the exclusive use of a corporate name, including
a fictitious name for a foreign corporation whose corporate
name is not available, by delivering an application to the
secretary of state for filing. The application must set
forth the name and address of the applicant and the name
proposed to be reserved. If the secretary cof state finds
that the corporate name applied for is available, the
secretary of state shall reserve the name for . the
applicant's exclusive use for a nonrenewable 120-day pericd.

{2) The owner of a reserved corporate name may transfer
the reservation to another person by delivering to the
secretary of state a signed notice of the transfer that

states the name and address of the transferee.

NEW SEZCTION. Section 27. Registered name of foreign

corporation. (1) A foreign corporation may register its
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corporate name, or its corporate name with any addition
required by [section 165], if the name is distinguishable in
the rtecc.ds of the secretary of state from the corporate
names that are nokt awvailable under [section 25(2)({c)].

{2) A foreign corporation registers its corporate name,
or its corporate name with any addition required by [section
165], by delivering to the secretary of state, for filing,
an application:

{a) setting forth its corporate name, or its corporate
name with any addition required by ([section 165), the state
or country, the date of its incorporation, and a brief
description of the nature of the business in which it is
engaged; and

(b) accompanied by a certificate of existence, or a
similar document, from the state or country of
incorporation.

(3) The name is registered for the applicant's
exclusive use on the effective date of the applicaticn.

(4) A foreign corporation whose registration is
effective may renew it for successive years by delivering to
the secretary of state, for filing, a renewal application
that complies with the requirements of subsection {(2). The
renewal application must be delivered between Qctober 1 and
December 31 of the preceding year. The renewal applicacion

renews the registratio>n for the following calendar vear.
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{5) A foreign corporation whose registration is
effective may continue to qualify as a foreign corporation
under that name or consent in writing to the use of that
name by a cerporation later authorized to transact business
in this state. The registration terminates when the foreign
corporation is incorporated as a domestic corporation or the
foreign corporation qualifies or consents to the
qualification of another foreign ocorporation under the
registered name.

NEW SECTION. Section 28. Registered office -

registered agent. Each corporation shall continuously
maintain in this state:

{1) a registered office that may but need not be the
same as any of its places of business; and

{2) a registered agent, who must be one of the
following:

(a) an 1individual who resides in this state and whose
business cffice is identical to the registered office;

(b} a domestic corporation or not-for-profit domestic
corporation whose business office 1is identical to the
registered office; or

{c) a foreign corporation or not-for-profit foreign
corporation authorized to transact business in this state

whose business office is identical to the registe-ed office.

NEW SECTION. Section 29. change of registered office
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or registered agent. (1} A corporation may change its
registered office or registered agent by delivering to the
secretary of state, for filing, a statement of change that
sets forth:

{(a) the name of the corporation;

(b) the street address of its current registered office
and, if different, the mailing address;

(¢) if the current registered office is to be changed,
the street address of the new registered office and, if
different, the mailing address;

(d) the name of its current registered agent;

{e} if the current registered agent is to be changed,
the name of the new registered agent and the new agent's
written consent, either on the statement or attached to it,
to the appointment; and

(£) that after the change or changes are made, the
street addresses of its registered office and the business
office of its registered agent will be identical.

{2) If a registered ageat changes the street address of
its business office, that agent may change the sStreet
address of the registered office of any corporation for
which it is the registered agent by notifying the
corporation in writing of the change and signing, elther
manually or in facsimile, and delivering to the secretary of

state, for filing, a statement that complies with the
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requirements  of subsection (1) and recites that the

corporation has been notified of the change.

NEW SECTION. Section 30. Resignation of registered

agent. (1) A registered agent may resign as registered agent
by signing and delivering to the secretary of state, for
filing, the signed coriginal and two copies of a statement of
resignation. The statement may include a statement that the
registered office is also discontinued.

{2} After filing the statement, the secretary of state
shall mail one copy to the registered ocffice, 1f not
discontinued, and the other copy to the corporation at its
principal office.

(3} The agency appointment is terminated, and the
registered office discontinued if so provided, 3! days after

the date on which the statement was filed,
NEW SECTION. Section 31. service of process  on

corporation. (1) Service of process on a corporation must be
effected upon the persons and in the manner provided by the
Montana Rules of Civil Procedure.

{2) The following are to be considered trustees for the
corporation and its shareholders, for the purpose of service
or demand, on a corporation dissolved pursuant to {sections
1 through 181] or Title 35, chapter &:

{a) in the case of a voluntary dissclution, any one of

those persons designated as trustees for service of process
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pursuant to a filing made with the secretary of state or, if
no filing is made, any one of the directors or officers of
the corpeoraticon 1listed in the annual report most recently
filed with the secretary of state; or

{b) in the <case of an involuntary dissolution or
expiration of a corporation's term, any one of those persons
designated as receiver or trustee by a court of competent
jurisdiction or any one of the directors or officers of the
corporation listed in the annual repcrt mest recently filed

with the secretary of state.
NEW SECTION. Section 32. pemand on or notice to

corporation. (1) This section applies when the law reguires
or permits a demand on or notice to a corporation. However,
the law does not require that the demand or notice be served
in accordance with the Montana Rules of Civil Procedure.

(2) A corporation's registered agzant is the
corporation's agent for demand c¢r notice required or
permitted by law.

(3) If a corporation has no registered agent or the
agent cannot with reasonable diligence be served, the demand
may be made or the corporation may be ncotified by certified
mail, return receipt requested, addressed to the secretary
of the corporation at its principal offics. The demand or
notice is perfected under this subsecticn at the earllest

of:
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{a) the date the corporation receives the mail;

(b} the date shown on the return receipt, if signed on
behalf of the corporatien; or

(cy 5 days after its deposit in the United States mall,
if meiled postpaid and correctly addressed.

NEw SECTION. Section 33. Authorized shares. (1) The

articles of incorporation must prescribe the classes of
shares and the number of shares of each class that the
corporation is authorized to issue. If more than one cliass
of shares is authorized, the articles of incorporation must
prescribe a distinguishing designation for each class. Prior
to the issuance of shares of a class, tne preferences,
limitations, and relative rights of that «c¢lass must be
described in the articles of incorporation. &ll shares of a
class must have preferences, limitations, and relative
rights identical to those of other shares of the same class,
except to the extent otherwise permitted by [section 341.

(2) fa) The articles of incorporation must authorize:

(i) one or more classes of shares that together have
uniimited voting rights; and

(1) one or more classes of shares which may be the same

class or classes as those with voting rights.

ibY The «classes of shares listed in subsections
{(Y{a)yit) and (2)(a)(ii), taken together are entitled to
receivs the neb assets of the corporation upon éissoluticon.

_34_



10
11
12
i3
14
15

16

13
19

20

22
23
24

25

LC 0007/01

{3) The articles of incorporation may authorize one or
more ¢lasses of shares that:

{a) have special, conditional, or limited voting rights
or no right te vote, except to the extent pronibited by
[sections 1 through 181]);

{b} are redeemable or convertible as specified in the
articles of incorporation:

(i) at the option of the corporation, the sharsholder,
or ancther perscn or upcon the occurrence of a designated
event;

(ii) for cash, indebtedness, securicies, or other
property; and

(iil}) in a designated amount or in an amcun:z determined
in accordance with a designated formula or by reference to
extrinsic data or events;

{c} entitle the holders to distributions calculated in
any manner, including dividends tha:t may be cumulative,
ncncumulative, or partially cumulative: and

(¢) have preference over any other class of shares with
respect to distributions, including dividends and
distributions upon the dissolution of the corporation.

{4) The description of the designations, preferences,
limitations, and relative rights of share <c¢lasses in
subsaction (3) is not exhaustive.

(5) When authorized by its articles of incorporation to
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do so, a corperation may issue bonds, debentures, or other
obligations convertible into shares of any ¢lass in the
ameunts and on terms and conditions that may be provided by

resolutions of the board of directors.

NEW SECTION. Section 34. Terms of class or series

determined by board of directors. (1) If the articles of
incorporation so provide, the board of directors may
determine, in whole or part, the preferences, limitations,
and relative rights, within the limits set forth in [section
33], of any class of shares before the 1issuance of any
shares of that class or of one or more series within a class
before the issuance of any shares of that series.

(2} Each series of a class must be given a
distinguishing designation.

{3) All shares of a series must have preferences,
limitations, and relative rights identical to those of other
shares of the same serles and, except to the extent
otherwise provided in the description of the series, to
those of other series of the same class.

(4) Before issuing any shares of a class or series
created under this section, the corporation shall deliver to
the secretary of state, for filing, articles of amendment
that are effective without shareholder action and that set
forth:

(a) the name of the corporation;
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{b) the text of the amendment determining the terms of
the class or series of shares;

{c) the date the amendment was adopted; and

(d) a statement that the amendment was duly adopted by

the board of directors.

NEW SECTION. Section 35. Issued and outstanding

shares. (1) A corpcration may issue the number of shares of
each class or series authorized by the articles of
incorporation. Subject to ({section 47], shares that are
issued are outstanding shares until they are reacquired,
redeemed, converted, or canceled.

(2) The reacquisition, redemption, or conversion of
ocutstanding shares 1is subject to [section 48] and to the
limitations of subsection {3) of this section.

{3) Whenever shares of the corporation are outstanding,
one or more shares that together have unlimited voting
rights and one or more shares that together are entitled to
receive the net assets of the corporation upon dissolutien
must be outstanding.

New SECTION., Section 36. Fracticnal  shares. (1) A
corporation may:

(a) issue fractions of a share or pay in money the
value of fractions ¢f a share;

(b) arrange for disposition of fractional shares by the

shareholders; and
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(c} issue scrip in registered or bearer form entitling
the holder to receive a full share upon surrendering enough
scrip to egual a full share.

(2) Each certificate representing scrip must Dbe
conspicucusly labeled "scrip” and must contain the
information required by [section 42].

{(3) The holder of a fractional share is entitled to
exercise the rights of a shareholder, including the right to
vete, to receive dividends, and to participate in the assets
of the corporation upen ligquidation. The helder of scrip is
not entitled to any of these rights unless the scrip
provides for them.

(4) The board of directors may authorize the issuance
of scrip subject to any condition considered desirable,
including the condition:

{a} that the scrip will become void i{f not exchanged
for full shares before a specified date; and

{b) that the shares for which the scrip is exchangeable
may be sold and the proceeds paid to the scripholders.

NEW SECTION. Section 37. Subscription for shares
before incorporation. {1) A subscription for shares entered
inte before incorporation 1s irreveocable for & months unless
the subscription agreement provides a longer or shorter
period or unless all the subscribers agree to revacation.

{2} The board of directors may determine the payment

_38_



i0
11
12
13
14
15
18
17
18
19
20
21
22
23

24

25

LC 0007/01

terms of subscriptions for shares that were entered into
before incorporation, unless the subscription agreement
specifies them. & call for payment by the board of directors
must be uniform, so far as practicable, as to all shares of
the same class or series unless the subscription agreement
specifies otherwise.

{3} Shares issued pursuant to subscriptions entered
into before incorporation are fully paid and nonassessable
when the corporation receives the consideration specified in
the subscription agreement.

{4) If a subscriber defaults in payment of money or
property under a subscription agreement entered into before
incorporation, the corporation may collect the amount owed
in the same manner as it would collect any cother debt.
Alternatively, unless the subscription agreement provides
otherwise, the corporation may rescind the agreement and may
sell the shares if the debt remains unpaid mcre than 20 days
after the corporation sends written demand for payment Lo
the subscriber.

{S5) A subscription agreement entered into after
incorporation is a contract between the subscriber and the
corporation and is subject to the provisions of [section
381].

NEW SECTION. Section 38. Issuance of shares. (1) The

powers granted in this section to the board of directors may
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be reserved to the shareholdecrs by the articles of
incorporation.

(2) The board of directors may authorize shares to be
issued for consideration consisting of any tangible or
intangible property or benefit to the corporation, including
cash, promissory notes, services performed, contracts for
services to be performed, or other securities of the
corporation.

{3) Before the corporation issues shares, the beoard of
directors must determine that the consideration received or
to be received for shares to be issued is adeguate. The
determination by the board of directors is conclusive with
regard to the adegquacy of consideration for the issuance of
shares relating to whether the shares are validly issued,
fully paid, and nonassessable.

(4) When the corporation receives the consideration for
which the board of directors authorized the issuance of
shares, the shares issued for the consideration are fully
paid and nonassessable.

{5} The corporation may place in escrow shares issued
for a contract for future services or benefits or a
promissory note, or the corporation may alsoc make cother
arrangements to restrict the transfer of the shares and may
credit distributions in respect of the shares against their

purchase price until the services are performed, the note is
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paid, or the berefits received. If the services are not
performed, the note is not paid, or the benefits are not
received, the shares escrowed or restricted and the
distributions credited may be canceled in whole or in part.

NEW SECTION. Section 39. Liability of shareholders.

(1} A puzchaser from a corporation of its own shares is not
liable to the corporation or its creditors with respect to
the shares except to pay the consideration for which the
shares were authorized to be issued as provided in [section
38} or specified in the subscription agreement as provided
in [section 37].

{2) Urless otherwise provided in the articles of
incorporation, a shareholder of a corporation is not
personally liable for the acts or debts of the corporation
except that & sharenolder may become perscnally liable by

reascn of that shareholder's own acts or conduct.
NEW szcTIon. Section 40, Share dividends. {1) CUnless

the articles of incorporation provide otherwise, shares may
be issued pro rata and without consideration to the
corporaticn's shareholders or to the shareholders of one or
more classes or series. An issuance of shares under this
subsection is a share dividend.

(2y Shares of one class or series may not be issued as
a share dividend in respect of shares ¢f arnother class or

series unless:
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(a) the articles of incorporation authorize the
issuancz;

{b) a majority cf the votes entitled toc be cast by the
¢lass or series to be issued approve the issue; or

(c) there are no outstanding shares of the class or
series to be issued.

(3) If the board of directors does not fix the recocrd
date Ffor determining shareholders entitled to a share
dividend, the record date is the date the board of directors

authorizes the share dividend.
NEW SECTiON. Section 41, Share options. A corporation

may issue rights, options, or warrants for the purchase of
shares of the corporation. The board of directors shall
determine the terms upon which the rights, options, or
warrants are issued, their form and content, and the
consideration for which the shares are to be issued.

NEW SECTION, Section 42. Form and content of

certificates., (1) Shares may but need not be represented by
cartificates. Unless [sections 1 through 18l) or another
statute expressly provide othearwise, the rights and
obligations of shareholders are identical whether or not
their shares are represented by certificates.

(2) At a minimum, each shars certificate must state on
its face:

(a) the name of the issuing corporation and that it is
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organized under the law of this state:

(b) the name of the person to whom issued; and

{c}) the number and class cf shares and the designation
of the series, if any, that the certificate represents,

(3) (a) If the issuing corporation is authorized to
issue different classes of shares or different series within
2 class the following must be summarized on the front or
back of each certificate:

(i} the designations, relative rights, preferences, and
limitations applicable to each class;

(ii) the variations in rights, preferences, and
limitations determined for each series; and

{iii}) the authority of the board of directors to
determine variations for future series.

(b) Alternatively, each certificate may state
conspicucusly on its front or back that the corporation will
furnish the shareholder this information on request in
writing and without charge.

t4) Each share certificate must be signed, either
manually or in facsimile, by two officers designated in the
bylaws or by the board of directors and may bear the
corporate seal or its facsimile.

{5) If the person who signed, either manually or in
facsimile, a share certificace no longer holds office when

the certificate is issued, the certificare remains valid.
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NEW SECTION. Section 43. Shares without certificates.

(1) Unless the articles of incorporation or bylaws provide
otherwise, the board of directors of a corporation may
authorize the issue of some or all of the shares of any or
all of 1its classes or series without certificates. The
authorization does not affect shares already represented by
certificates until they are surrendered to the corporation.

(2) Within a reascnable time after the issuance or
transfer of shares without certificates, the corporation
shall send the shareholder a written statement of the
information required on certificates by [section 42] and, if
applicable, subsection {1) of thls sectisn.

NEW SECTION. Section 44. Restriction on transfer or

registration of transfer of shares and other securities. (1)
The articles of inceorporation, the bylaws, an agreement
among shareholders, or an agreement between shareholders and
the corporation may impose restrictions on the transfer or
registration of transfer of shares of the corporation, A
restriction does not affect shares 1issued before the
restriction was adopted unless the holders of the shares are
parties to the restriction agreement or have voted in favor
of the restriction.

{2) A restriction on the transfer or registration of
transfer of shares is walid and enforceable against the

holder or a transferee of the holder if the restriction is
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authorized by this section and its existence is noted
conspicucusly on the front or back of the certificate or is
contained in the information statement required by [section
43]. Unless noted, a restriction is not enforceable against
a person without knowledge cf the restriction.

(3) A restriction on the transfer or registration of
transfer of shares is authorized:

(a} to maintain the corporation's status when it is
dependent on the number or identity of its shareholders;

(b) to preserve exemptions under federal or state
securities law;

(c) to preserve an election under the Internal Revenue
Code: or

{d) for any other reasonable purpose.

{4) A restriction on the transfer or registration of
transfer of shares may:

{(2) obligate the shareholder first to offer the
corporation or other person, separately, consecutively, or
simultaneously, an opportunity to acquire the restricted
shares;

(b) obligate the corporation or other persoen,
separately, consecutively, or simultaneously, to acquire the
restricted shares;

(c) require the corperation, the holders of any class

of its shares, or another person to apptove the transfer of
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the restricted shares, if the requirement is not manifestly
unreasonable; or

{d) preohibit the transfer of the restricted shares to
designated persons or classes of persons if the prohibitieon
is not manifestly unreasonable.

{3) For purposes of this section, "shares" includes a
security convertible into or carrying a right to subscribe

for or acquire shares,

NEW SECTION, Section 45. Expense of issue, A

corporation may pay the expenses of selling or underwriting
its shares and of organizing or reorganizing the cerporation
from the consideration received for shares.

NEW secTion. Section 46. shareholders! preemptive

rights. (1) The sharehclders of a corporation do not have a
preemptive right to acguire the corporation's unissued
shares except to the extent provided in the articles of
incorporation.

(2) A statement included in the articles af
incorporation that “the corporation elects to have
preemptive rights", cr similar words, means that all of the
following principles apply exceprt to the extent the articles
of incorporation expressly provide otherwise:

{ay The shareholders of the corporation have a
preenptive right, granted on uniforam terms and conditions

prescribed by the board of directors to provide a fair and
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reasonable opportunity to exercise the right, to acquire
proporticnal amounts of the corporation's wunissued shares
upon the decision of the board of directors to issue them
and to acquire propcrtional amounts of the corporation's
issued shares acgquired by the corporation pursuant to
(secticn 47] upon the decision of the board of directors to
convey them.

{b} A shareholder may waive his preesptive rignt. A
waiver evidenced by a writing is irrevocable even though it
is not supported by consideration.

fc} Shareholders of a corporation have nc preemptive

right to acquire proporticnal amcunts of shares with respect
to:

{i) shares issued as compensation to directors,
cfficers, agents, or employees of the corporation, its

subsidiaries, or its affiliates;

(ii) shares issued to satisfy conversion or ocption
rights created to provide compensation to directors,
officers, agents, or employees of the corporatien, its
subsidiaries, or its affiliates;

(iii) shares authorized in articles of incorporation
that are issued within 6 months from the effective date of
incorporation; or

(iv) shares sold otherwise than for money.

(d) Holders of shares of any class without general

_47_
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voting rights but with preferential rights to distributions
or assets have no preemptive rights with respect to shares
of any class.

(e} Holders of shares of any class with general wvoting
rights but without preferential rights to distributions or
ascets have no preemptive rights with respect to shares of
any c¢lass with preferential rights to distributions or
assets unless the shares with preferential rights are
convertible into or carry a right to subscribe Ffor or
acquire shares without preferential rights.

(E) Shares subject to preemptive rights that are not
acquired bv shareholders may be issued to any person for a
period of 1 year after being offered to shareholders at a
consideration set by the board of directors that is not
lower than the consideration set for the exercise of
preemptive rights. An offer at a lower consideration or
after the expiration of 1 year is  subject to the
shareholders' preemptive rights.

(g) Shares acquired by the corporation pursuant to
[section 47] have no preemptive rights as long as they are
owned by the corporation.

(3) For purposes of this section, "shares" includes a
security convertible into or carrying a right to subscribe

For or acquire shares.

NEW SECTION. Section 47. corporation's acquisition of
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its own shares. {1) Except as provided in subsection {(2), a
corporation may acqguire its own shares, and those shares
constitute authorized but unissued shares.

{2y If provided by the corperation's articles of
incorporation or bylaws, shares acquired pursuant to
subsection (1) constitute authorized and issued shares., A
corporation may at any time, by resolution of its board of
directors, cancel all or any part of the shares acguired
under this subsection, in which case the shares constltute
authorized but unissued shares.

(3} If the articles of incorporation prohibit the
reissue of acquired shares, the number of authorized shares
is reduced by the number of shares acquired, effective on
amendment of the articles of incorporation.

t4) Articles of amendment may be adopted by the board
of directors without shareholder action, must be delivered
to the secretary of state, for filing, and must set forth:

{a} the name of the corporation;

(b) the reduction in the number of authorized shares,
itemized by class and series; and

{e} the total number of authorized shares, itemized by

class and series, remaining after reduction of the shares.

NEW secTIion. Section 48, Distributions to

shareholders. (1) A board of directors may authorize and the

corporation may make distributions to 1ts sharaholders,
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subject to restriction by the articles of incorporation and
the limitation in subsection (3).

(2) If the board cf directors does not f£ix the record
date for detarmining shareholders entitled to a
distribution, other than a distribution involving a
repurchase or reacquisition of shares, it is the date the
board of directors authorizes the distribution,

(3) A distribution may not be made if, after giving it
effect:

{a) the corporatisn would not be able to pay its debts
as they become due in the usual course of business; or

(b) the corporation's total assets would be less than
the sum of its total liabilities plus, unless the articles
of incorporation permit gtherwise, the amount that would be
needed, 1If the ccrporation were to be dissolved at the time
of the distribution, to satisfy the preferential rights upon
dissclution of shareholders whose preferential rights are
superior to those receiving the distribution.

{4) The beard ©of directors may base a determination
that a distribution is not prohibited under subsection (3)
either on financial statements prepared on the basis of
accounting practices and principles that are reasonable in
the circumstances or c¢n a fair valuation or other method
that is reasonable in the Circumstances.

{5) The effect of a distribution under subsection (1)
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is measured:

[a}) in the case of distribution by purchase,
redemption, or other acquisition of the corporation's
shares, as of the earlier of:

{i} the date meoney or other property is transierred or
debt incurred by the corporation; or

{ii) the date the shareholder ceases to be a shareholder
with respect to the acquired shares;

{b} in the case of any other distribution of
indebtedness, as of the date the indebtedness 1is
distributed; or

{c} in all other cases, as of:

{1} the date the distribution is authorized if the
payment occurs within 120 days after the date of
autheorization; or

(Li} the date the payment is made if it occurs more than
120 days after the date of authorization.

{6) A corporation's indebtedness to a shareholder
incurred by reason of a distribution made in accordance with
this section is at parity with the “corporation's
indebtedness to its general, unsecured creditors except to

the extent subordinated by agreement.
NEW SECTION. Section 49. annual meeting. (1) A

corporation shall hold an annual meeting cf shareholiders at

a time stated in or fixed in accordance with the bylaws.
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(2) Annual shareholders' meetings may be held in the
state or out of the state, at the place stated in or Eixed
in accordance with the bylaws. If a place is not stated in
or fixed in accordance with the bylaws, annual meetings must
be held at the corporation's principal office.

(3) The failure tec held an annual meeting at the time
stated in or fixed in accordance with a corporation's bylaws
does not affect the validity of any corporate action.

(4) If the corporation has 50 or fewer shareholders and
if permitted by the bylaws, shareholders may participate in
an annual meeting of the sharehoclders through a conference
telephone or similar communication eguipment by means of
which all persons participating in the meeting can hear each
other at the same time. Participation in this manner
constitutes presence in person at a meeting,

NEW SECTION. Section 50. Special meeting. (1) A

corporation shall hold a special meeting of shareholders:

{a) on the call of its board of directors or the person
authorized to do so by the articles of incorporation or
bylaws; or

(b} if the holders of at least 10% o©of all the votes
entitled to be cast on any issue proposed to be considered
at the proposed special meeting sign, date, and deliver to
the corporation's secretary one cor more written demands for

the meeting that describe the purpose for which it is to be
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held.

{2} If the record date is not fixed or the manner of
Eixing the record date is not specified under [sections 51
or 55], the record date for determining shareholders
entitied to demand a special meeting is the date the first
shareholder signs the demand.

{3} Special shareholders' meetings may be held in the
state or out of the state, at the place stated in or Ffixed
in accordance with the bylaws. If a place is not stated or
fixed in accordance with the bylaws, special meetings must
be held at the corporation's principal office.

{4) Only business within the purpose described in the
meeting notice reguired by [section 53] may be conducted at
a special shareholders' meeting.

{5) If the corporation has 50 or fewer shareholders and
if permitted by the bylaws, sharehclders may participate in
a special meeting of the shareholders by means af a
conference telephone or similar communication eguipment
through which all persons participating in the meeting can
hear each other at the same time. Participation in this

manner constitutes presence in person at a meeting.

NEW SECTION. Section 51. court-crdered meeting. (1)

The district court of the county where a corporation's
principal office or, if its principal office is not located

in this state, ir the county where its registered office is
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located may summarily order a meeting to be held:

(a) on application of any shareholder of the
corporation entitled to participate in an annual meeting iE
an annual meeting was not held within the wearlier of &
months after the end of the corporation's fiscal year or 1%
months after its last annual meeting; or

(b) on application of a shareholder who signed a demand
for a special meeting valid under [section 50], if:

{1} notice of the special meeting was not given within
30 days after the date the demand was delivered to the
corporation's secretary; or

(ii) the special meeting was not held in accordance with
the notice.

{2) The court may fix the time and place of the
meeting, determine the shares entitled to participate in the
meeting, specify a record date for determining shareholders
entitled to notice of and to vote at the meeting, prescribe
the form and content of the meeting notice, f£ix the quorum
required for specific matters to be considered at the
meeting or direct that the votes represented at the meeting
constitute a quorum for action on those matters, and enter
other orders necessary to accomplish the purpose or purposes
of the meeting.

NEW SECTION. Section 52. hAction without mee:ing. (1)

Action required or permitted by [sections 1 through 1811 to
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be taken at a shareholders' meeting may be taken without a
meeting if the action 1is taken by all the shareholders
entitled to vote on the action. The action must be evidenced
by one or more written consents describing the actlon taken,
signed by all the shareholders entitled to vote on the
action, and delivered to the corporation for inclusion in
the minutes or filing with the corporate records.

{2) If not otherwise determined under [section S1 or
55}, the record date for determining sharehclders entitled
to take action without a meeting is the date the first
shareholder signs the consent wnder subsection (1).

(3) A consent signed under this section has chz effect
of a meeting vote and may be described as a vote in any
document.

(4) If [sectiocns 1 through 18l] require that notice of
proposed action be given to nonvoting sharehclders and the
action is to be taken by unanimous consent of the vating
shareholders, the corporation shall give its nonvoting
shareholders written notice of the proposed action at least
10 days before the action is taken. The notice must contain
or be accompanied by the same material that, under [sections
1 through 181], would have peen required to be sent to
nonvoting shareholders in a notice of meeting at which the
proposed action would have been submitted to the

shareholders for action.

(2]
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NEW SECTION. Section 53. Notice of meeting. (1) A

corporation shall notify sharehelders of the date, time, and
place of each annual and special shareholders' meeting not
less than 10 or more than 60 days before the meeting date.
Unless [sections 1 through 18B1] or the articles of
incorporation require otherwise, the corporation is required
to give notice only to shareholders entitled to vote at the
meeting.

]2) Unless [sections 1 through 181) or the articles of
incorporation require otherwise, notice of an annual meeting
need not include a description of the purpose for which the
meeting is called.

{3) Notice of a special meeting must include a
description of the purpose or purposes for which the meeting
is called.

(4) If not otherwise fixed under [sections 51 or 55],
the record date for determining shareholders entitled to
notice of and to vote at an annual or special shareholders’
meeting 1s the day before the first notice is delivered to
shareholders.

{5) Unless the bylaws require ctherwise, if an annual
or special shareholders' meeting is adiourned to a different
date, time, or place, notice need not be given of the new
date, time, or place if the new date, time, or place is

announced at the meeting before adjournment. If a new record
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date for the adjourned meeting is or must be fixed under
[secticon 55], notice of the adjourned meeting must be given
under this section to perscns who are shareholders as cof the

new record date.

NEW SECTION. Section 54. waiver of notice. (1) A

shareholder may waive any notice reguired by (sections 1
through 181], the articles of incorporation, or bylaws
before or after the date and time stated in the notice. The
waiver must be in writing, be signed by the shareholder
entitled to the notice, and be delivered to the corporation
for inclusion in the minutes or filing with the corporate
records.

{2) A shareholder's attendance at a meeting:

(a) waives objection to lack of notice or defective
notice of the meeting unless the shareholder at the
beginning of the meeting objects to holding the meeting or
transacting business at the meeting; and

{(b) waives objection to consideration of a particular
matter at the meeting that is not within the purpose
described in the meeting notice wunless the shareholder

objects to considering the matter when it is presented.
NEW SECTION. Section 55. Record date. (1) The bylaws

may f£ix or provide the manner of fixing the record date for
one or more voting groups in order to determine the

shareholders entitled to notice of a shareholders' meeting,
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to demand a special meeting, to vote, or to take any other
action. If the bylaws do not fix or provide for fixing a
record date, the board of directors cf the corporation may
fix a future date as the record date.

(2) A record date fixed under this section may not be
more than 70 days before the meeting or action requiring a
determinaticn of shareholders.

{3) A determination of shareholders entitled to notice
of ¢r to vote at a shareholders' meeting is effective for
any adjournment of the meeting unless the board of directors
fixes a new record date, which it must do if the meeting is
adjourned to a date more than 120 days after the date fixed
for the original meeting.

{(4) If a court orders a meeting adjourned to a date
more than 120 days after the date fixed for the original
meeting, it may provide that the original record date

continues in effect or it may £ix a new record date.

NEW SECTION. Section 56. Shareholders’ list for

meeting. (1) After fixing a record date for a meeting, a
corporation shall prepare an alphabetical list of the names
of all its shareholders who are entitled to notice of a
shareholders' meeting. The list must:

{a) be arranged by voting group, and within each voting
Stoup by class or series of shares; and

{b) show the address o©of and number of shares held by
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each shareholder.

(2) The shareholders' 1list must be awvailable for
inspection by any shareholder, beginning 2 business days
after notice is given of the meeting for which the list was
prepared and continuing through the meetirg, at the
corporation's principal office or at a place identified in
the meeting notice in the city where the meeting will be
held. A shareholder or a shareholder's agent or attorney is
entitled on written demand to inspect and, subiect to the
requiremenzs of [section 174(3)], to copy the 1list, during
regular business hours and at that shareholder's expense,
during the period it is available Zcr inspecticen.

{3) The corporation shall make the shareholders' 1list
available at the meeting, and any shareholder or the
shareholder's agent o©or attorney is entitled to inspect the
list at any time during the meeting or any adjournment.

(4) If the corporation refuses to allow a shareholder
or the shareholder's agent or attorney to ingpect the
shareholders' list before or at the meeting or to copy the
list as permitted by subsection {2), on application of the
shareholder, the district court of the county where a
corporation's principal office or, if the principal office
is not located in this state, its registered office is
located, may summarily order the inspection or copying at

the corporation's expense and may rovide recover te a
P X

_59_

10
11
12
13
14
15
16
17
13
19
20
21
22
23
24

25

LC 0007/01

shareholder for costs, including reasonable attorney fees,
in bringing the action.

{5) Refusal or failure to prepare or make available the
shareholders' list does not affect the wvalidity of action

taken at the meeting.

NEW SECTION. Section 57. voting entitlement of shares.

{1) Except as provided in subsections {2} and {3) or unless
the articles of incorporation provide otherwise, each
outstanding share, regardless of class, is entitled to one
vote on each matter voted on at a shareholders' meeting.
Only shares are entitled to vote.

(2) Absent special circumstances, the shares of a
corporation are not entitled to vote if they are owned,
directly or indirectly, by a second corporation, domestic or
foreign, and the first corporation owns, directly or
indirectly, a majority of the shares entitled to vote for
directors of the second corporation.

{3) Subsection (2) does not 1limit the power of a
corporation to vote any shares, including its own shares,
held by it in a fiduciary capacity.

{4) Redeemable shares are not entitled to vwvote after
notice of redemption is mailed to the holders and a sum
sufficient to redeem the shares has been deposited with a
bank, trust company, or other financial institution under an

irrevocable obligation to pay the shareholiders the
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redemption price on surrender of the shares.

(5) Shares acquired by the corporation pursuant to
[section 47] are not entitled to vote as long as they are
owned by the corpocration,

NEW SECTION. Section 58. Proxies. (1) A shareholder

may vote its shares in person or by proxy.

(2) A shareholder may appeint a proxy to vote or
otherwise act for that shareholder by signing an appointment
form, either personally cor by attorney-in-fact.

{3) Aan appointment of a proxy 1is effective when
received by the secretary or other officer or agent
authorized to tabulate votes. An appointment is valid for 1t
months unless a longer period is expressly provided in the
appointment form.

(4) Except as provided in subsection (6), an
appeointment of a proxy 1is revocable by the shareholder
unless the appointment form conspicuously states that it is
irrevocable and the appointment is coupled with an interest.
Appointments coupled with an interest include the
appointment of:

(a) a pledgee;

(b) a person who purchased or agreed to purchase the
shares;

(c) a creditor of the ¢orporation who extended it

credit under terms reqguiring the appcinctmen:z;
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{d) an employee of the corporation whose employment
contract requires the appeintment; or

(e} a party to a voting agreement created wunder
[section 66].

(5) The death or incapacizy of the shareholder
appointing a proxy does neot affect the right of the
corporation to accept the proxy's authority unless notice of
the death or incapacity is received by the secretary or
other officer or agent authorized to tabulate votes before
the proxy exercises the proxy's authority under the
appointment.

(6} An appointment made irrevocable under subsecticn
{4) is revoked when the interes: with which it is coupled is
extinguished.

(7) A transferee for value of shares subject to an
irrevocable appointment may revoks the appcintment if the
transferee did not know of its existence when the transferee
acquired the shares and the existence of the irrevocable
appointment was not noted conspicuously on the certificate
repreésenting the shares or on the information statement for
shares without certificates,

{B) Subject to ({section 53] and to any express
limitation on the proxy's authority appearing on the face of
the appointment form, a corporation is entitled to accept

the proxy's vcte or other action as that of the shareholder
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making the appointment.

(%) A shareholder may not sell his vote or issue a
proxy to vote to any perseon for any sum of money or anything
of wvalue excep:t as authorized in this secticn and [section
65].

NEW SECTION. Section 59. Shares held by nominees. (1)

A corporation may establish a procedure by which the
beneficial owner of shares that are registered in the name
of a nominee is recognized by the corporation as the
shareholder. The extent o¢f this recogniticn may be
determined in the procedure.

{2) The procedure may set Eorth:

{a) the type of nominee to which it applies;

(b) the rights or privileges that the corporation
recogriizes in a beneficial owner;

(c) the manner in which the procedure is selected by
the nominee;

{d) the information that must be provided when the
procedure is selected;

(e} the period for which selection of the procedure is
effective; and

(E) other aspects of the rights and duties created.

NEW SECTION. Section 80. cCorporation's acceptance of

votes. (1} If the name signed on a vcte, consont, waiver, or

prcxy appolntment corresponds to the name of a sharsholder,
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the corporation if acting in good faith is entitled to
accept the vote, consent, waiver, or proxy appointment and
give it effect as the act of the shareholder.

{2) If the name signed on a vote, consent, waiver, or
proxy appointment does ncot correspond to the name of its
shareholder, the corporation, 1if acting in good faith, is
nevertheless entitled to accept the vote, consent, waiver,
or proxy appeointment and give it effect as the act ¢f the
shareholder if:

{a} the shareholder is an entity and the name signed
purports to be that of an officer or agent of the entity;

(b) the name signed purports to be that of an
administrator, executor, guardian, or conservator
representing the sharehclder and, 1if the corporation
requests, evidence of fiduciary status acceptable to the
corporation has been presented with respect to the vote,
consent, waiver, or proxy appointment;

(c} the name signed purports to be that of a receiver
or trustee in bankruptcy of the shareholder and, if the
corporation requests, evidence of this status acceptable to
the corporaticn has been presented with respect to the vote,
consent, waiver, or proxy appointment;

{d} the name signed purports to be that of a pledgee,

beneficial owner, or attorney-in-fact of the shareholder

and, if the corporation reguests, evidence acceptable to the
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corporation of the signatory's authority to sign for the
shareholder has been presented with respect to the vote,
consent, walver, or proxy appeointment; or

(e} two or more persons are the shareholder as
cotenants or fiduciaries and the name signed purports to be
the name of at 1least one of the co-owners and the person
signing appears to be acting on behalf of all the co-owners.

(3) The corporation 1is entitled to reject a vote,
consent, waiver, or Pproxy appointmeat if the secretary or
other officer or agent authorized to tabulate votes, acting
in good faith, has reasonable basis for doubt about the
validity of the signature on it or about the signatory's
authority to sign for the shareholder.

{4) The corporation and its officer or agent who accept
or reject a vote, consent, waiver, or proxy appointment in
good faith and in accordance with the standards of this
section are not liable in damages to the shareholder for the
consequences of the acceptance or rejection.

{5} Corporate action based on the acceptance or
rejection of a vote, consent, waiver, or proxy appolntment
under this section is wvalid unless a court of competent

jurisdiction determines otherwise,

NEW SECTION. Section 61. Quorum and voting

requirements for voting groups. (1) Shares entitled to vote

as a separate voting group may take action on a matter at a

-5~

10
11
12
13
14
15
le
17
18
13
290
21
22

23

24

LC 0007/01

meeting only if a quorum of those shares exists with respect
to that matter. Unless the articles of incorperation or
[sections 1 through 181) provide otherwise, a majority of
the votes entitled to be cast on the matter by the wvoting
group constitutes a quorum of that voting group for action
on that matter.

{2) Once a share is represented for any purpose at a
meeting, it is considered present for quorum purposes for
the remainder of the meeting and for any adjournment of that
meeting unless a new record date is or must be set for that
adjourned meecing.

{3y If a quorum exists, action on a matter other than
the election of directors by a voting group is approved if
the wvotes cast within the voting group favering the action
exceed the votes cast opposing the action, unless the
articles of incorperation or [sections 1 through 181])
require a greater number of affirmative votes.

(4) An amendment of articles of incorperation adding,
changing, or deleting a guorum or voting reguirement for a
voting group greater than specified in subsection (2) or (3)
is governed by [section 63].

{5) The election of directors is governed by [section

547,

NEW SECTION. Section B2. Action by single and multiple

voting groups. (1) If the articles of incorporation or
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{sections 1 through 181] provide for voting by a single
voting group on a matter, action on that matter is taken
when voted upon by that voting group as provided in [section
60].

{(2) If rthe articles of incorporation or [sections 1
through 181] provide for voting by two or more voting groups
on a matter, action on that matter is taken only when voted
upon by each of those voting groups counted separately as
provided in [section 61l]. Action may be taken by one wvoting
group on a matter even though no action is taken by another
voting group entitled toc vote on the matter.

NEW SECTiON. Section 63. Greater quorum or  voting

requirements. (1) The articles of incorporation may provide
for a greater quorum or voting requirement for shareholders
or for voting groups of shareholders than is provided for by
[sections 1 through 1811].

(2) An amendment to the articles of incorporation that
adds, changes, or deletes a greater guorum or voting
requirement must meet the same gquorum requirement and be
adopted by the same vote and voting groups required to take
action under the quorum and voting reguirements then in

effect or proposed to be adopted, whichever is greater.

NEW SECTION., Section 64. voting Ffor directors  ——

cumulative wvoting. (1) Unless otherwise provided in the

articles of incorporation, directors are elected by a
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plurality of the votes cast by the shares entitled to vote
in the election at a meeting at which a gucrum is present.

[2) Except as 1limited by subsecticn (3), at each
election for directors each shareholder entitled to vote at
the election has the right:

(a) to vote, in person or by proxy, the number of
shares owned by the shareholder for as many persons as there
are directors to be elected and for whose election the
shareholder has a right to wvote; or

{b) to cumulate the shareholder's votes:

{i) by giving one candidate as many votes as the number
of directors to be elected multiplied by the number of
shareholders® shares; or

(ii) by distributing the votes on the same principle
among any number of the candidates.

(3) The right of all shareholders tc cumulate thelr
shares provided by subsection (2} may be denied by a
statement to that effect included in the articles of
incorporation, but only if:

{(a) the statement is included 1in the articles of
incorporation at the time the initial articles of
incorporation are filed; or

{b) the statement 1is included in an amendment %o the
articles of incorporation unless the number of votes

sufficient to elect one director, if voted upon a cumulative
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basis, was voted against the amendment.
NEW SECTION. Section 65, voting trusts. (1) One or

more shareholders may create a voting trustc, conferring on a
trustee the right to vote or otherwise act for them, by
signing an agreement setting out the provisions of the
trust, which may include anything consistent with its
purpose, and by transferring their shares to the trustee,
When a voting trust agreement is signed, the trustee shall
prepare a list of the names and addresses of all owners of
beneficial interests in the trust, tcgetner with the number
and class of shares each transferred to the trust, and
deliver copies of the list and agreement to the
corporation's principal office,

(2) A voting trust becomes effective on the date the
first shares subject to the +trust are registered in the
trustee's name. A voting trust is valid for not more than 10
years after 1its effective date unless extended under
subsection (3).

{3} All or some of the parties to a voting trust may
extend it for additional terms of not more than 10 years
each by signing an extension agreement and obtaining the
voting trustee's written consent to cthe extension. An
extension 1is wvalid for 10 years from the date the first
shareholder signs the extension agreement. The voting

trustee shall deliver copies of the extension agreement and

-69-—

10
11

12

13

14
15
16
17
18

19

20

21
22
23
243

25

LC 0007/01

the list of beneficial owners to the corporation's principal
office. An extension agreement binds only thase parties
signing it.

(4) The  counterpart of the voting trust agreement and
the copy of the record deposited with the corporation is
subject to the same right of examination by a shareholder of
a4 corperation, in person or by agent or attorney, as are the
books and records of the corporation, and the counterpart
and the copy of the record are subiect to examination by any
holder of record of voting trust certificates, either in
person or by agent or attorney, at any reasonable time for
any proper purpose.

NEW SECTION. Section 66. voting agreements. (1) Two or

more shareholders may provide for the manner in which they
will wvote their shares by signing an agreement for that
purpcse. A voting agreement created under this section 1is
not subject to the provisions of [section 6571.

(2} A vorting agreement created under this section is
specifically enforceable.

NEW SECTION. Section 67. DpeFinitions. As  used in

[section 67 through 741, the following definitions apply:

{1} "Derivative proceeding” means a civil suit 1in the
right of a demestic corporation or, to the exten- provided
in [section 74], in the right of a foreign corporaticn.

() "Sharencider" includes a beneficial owrer whose
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shares are held in a vdting trust or held by a noiiinee on

the beneficial owner's behalf.

NEW SECTION., Section 68. standing. A sharenholder may
not commence or maintain a derivative proceeding unless the
shareholder:

{1} was a shareholder of the corporation at the time of
the act or omission complained of or became a shareholder
through transfer by operation of law from one who was a
shareholder at that time; and

{2} fairly and adequately represents the intesres:ts of
the corperation in enforcing the right of the corporation.

NEW SECTION. Section 69. Demand. A sharehclder may not

commence a derivative proceeding until:

{l) a written demand has been made upon the corporaticn
to take suitable action; and

{2) 90 days have expired from the date the demand was
made unless the shareholder has earlier been notified that
the demand has been rejected by the corporation or unless
irreparable injury to the corporation would result by
waiting for the expiration of the 90-day period.

NEW SECTION, Section 70, Stay of proceedings., If the

corperation begins an inquiry into the allegations made in
the demand or complaint, the court may stay any derivative

proceeding for the pericd the court considers appropriate.

=z

NEW SECTION. Section 71. Dismissal, (1) A derivative
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proceeding must be dismissed by the court on motion by the
corporation if one of the groups specified in subsections
(2) or (6) has determined in good faith after conducting a
reasonable inguiry upon which its conclusions are based that
the maintenance of the derivative proceeding is not in the
best interests of the corporation.

(2) Unless a panel is appointed pursuant to subsection
(6), the determination in subsection (1) must be made by:

(a) a majority vote of independent directors present at
a meeting o©of the board of directors if the independent
directors constitute a quorum; or

(p) a majority vote of a committes consisting of two or
more independent directors appointeé¢ by majority vote of
independent directors present at a meeting of the board of
directors, whether or not the independent directors
constituted a quorum.

{3) None of the following may by itself cause a
director to be considered not independent for purposes of
this section:

{a) the nomination or election of the director by
persans who are defendants in the derivative proceeding or
against whom action is demanded;

(b} the naming of the director as a defendant in the
derivative proceeding or as a person against whom action is

demanded; or
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{c) the approval by the director of the act being
challenged in the derivative proceeding or demand if the act
did not result in personal benefit to the director.

(4) If a derivative proceeding 1is begun after a
determination has been made rejecting a demand by a
sharehclder, the complaint must allege with particularity
facts establishing either that a majority of the board of
directors did not consist of independent directors at the
time the determination was made or that the regquirements of
subsection (1) have not been met.

{S) If a majority of the board of directors does not
consist of independent directors at the time the
dectermination is made, the corporation has the burden of
proving that the requirements of subsection (1) have been
met. If a majority of the board of directors consists of
independent directors at the time the determination is made,
the plaintiff has the burden of proving that the
requirements of subsection (1) have not been met,

(6) Upon motion by the c¢orporation, the court may
appoint a panel of one or more independent persons to make a
determination of whether the maintenance of the derivative
proceeding is in the best interests of the corporation. If
this is done, the plaintiff has the burden of proving that:

the requirements of subsection (1) have not been met.

¥EW SECTION. Section 72. Discontinuance or settlement
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—- notice. A derivative proceeding may not be discontinued
or settled without the cour:z's aporoval. If the court
determines that a proposed discontinuance or settlement will
substantially affect the interests of the corporation's
sharehelders or a c¢lass of shareheolders, the court shall

direct that notice be given to the shareholders affected.

NEW SECTION, Section 73. Payment of  expenses. On

termination of the derivative proceeding, the court may:

(1) order the corporation to pay the plaintiff's
reascnable expenses, including attorney fees, incurred in
the proceeding if it finds that the proceeding has resulted
in a substantial benefit to the corporation;

(2) order the plaintiff to pay a defendant's reasonable
expenses, including attorney fees, incurred in defending the
proceeding if it finds that the proceeding was commenced or
maintained without reascnable cause or for an improper
purpose; or

(3) order a party to pay an oppésing party's reasonable
expenses, including attorney fees, incurred because of the
filing of a pleading, motion, or other paper, if it £finds
that :

{a) the pleading, mortion, or other paper was not
well-grounded in fact, after reasonable inquiry; or

{b)y the filing was not warranted by existing law or a

gecod faith argumont for the extension, modification, or
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reversal of existing law and was interposed for an improper
purpese, such as to harass, to cause unnecessary delay, or

to cause a needless increase in the cost of litigation.
NEW SECTION. Section 74. BApplicability to foreign

corporations. In a derivative proceeding in the right of a
foreign corporation, the matters coverad by [sections 67
through 74] are governed by the laws of the jurisdiction of
incorporation of the foreign c¢orporation except for
{sections 70, 72, and 73].

NEW SECTION. Section 75. Requirement for and duties of

board of directors. (1) Each cocrporation must have a board
of directors.

(2) Subject to any limitation set forth in the articles
of incerporation, all corporate poewers must be exercised by
or under the authority of the board of directors, and the
business and affalrs of the corporation must be managed

under the direction of its board of directors.

NEW SECTION. Section 76. Qualifications of directors.
Tne articles of incorporation or bylaws may prescribe
gualifications for directors. A director need not be a
resident of this state or a shareholder of the corporation
unless required by the articles of incorperation or bylaws.

NEW SECTION. Section 77. RNumber and election of
directors. {1) A bocard of directors corsists of one or more

individuals, with thne number specifizd¢ in or fixed in
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accordance with the articles of incorporation or bylaws.

{2) If a board of directors has power to fix or change
the number of directors, the board may increase or decrease
by 30% or less the number of directors last approved by the
shareholders, but only the shareholders nay increase or
decrease by more than 30% the number of directors 1last
approved by the shareholders,

{3) The articles of incorporation or Dbylaws may
establish a variable range for the size of the board of
directors by fixing a minimum and maximum number of

directors. If a variable range is established, the number of

.directors may be fixed or changed from time to time, within

the minimem and maximum limits, by the shareholders or the
board of directors. After shares are issued, only the
shareholders may change the range for the size of the board
or change from a fixed to a wvariable-range size board or
vice versa.

(4) Directors are elected at the first annual
shareholders’ meeting and at each annual meeting thereafter

unless their terms are staggered under [section 80].

NEW SECTION. Section 78. Election of directors by
certain classes of shareholders. TIf the articles of
incorporation authorize 4dividing the shares into c¢lasses,
the articles may also authcorize the election of all or a

specified number of directors by the hclders of one or more
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authorized classes of shares. Each class or <classes of
shares entitled to elect one or more directors is a separate

voting group for purposes of the election of directors.

NEW SECTION. Section 79, Terms of directors generally.

{1} The terms of the initial directors of a corporation
expire at the first shareholders' meeting at which directors
are elected.

(2) The terms of all other directors expire at the next
annual shareholders' meeting following their election unless
their terms are staggered under [sec.izn 80].

(3) A decrease in the number of directors does not
shorten an incumbent director's term.

{4} A director electzd or appointed to £ill a vacancy
is elected or appointed for the unexpired term of his
predecessor in office,

(5) Despite the expiration of a director's term, the
director continues to serve until the director's successor
is elected and qualifies or until there is a decrease in the
number of directors,

NEW SECTION. Section 80. staggered terms for
directors. If there are nine or more directors, the articles
of lincorporation or bylaws may provide for staggering their
terms by dividing the total number of divectors into two or
three groups, with each group containing as nsar as possible

to one-halfi or one-third of the tctal. In that event, the
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terms of directors in the first group expire at the first
annual shareholders' meeting after their election, the terms
of the second group expire at the second annual
shareholders' meeting afrer their election, and the terms of
the third group, if any., expire at the third annual
shareholders' meeting after their election. At each annual
shareholders' meeting held thereafter, directors shall ke
chesen for a term of 2 years or 3 years, as the case may be,
to succeed those whose terms expire.

NEW SECTTON. Section 81. Resignation of directors. (1)

A director may resign at any time by delivering written
notice to the board of directors, its chairman, or to the
corperation.

(2) A resignation is effective when the notice is
delivered unless the notice specified a later effective

date,
NEW SECTION. Section 82. Removal of directors. (1) The

shareholders may remove one or more directors with or
without cause wunless the articles of incorporation provide
that directors may be removed only for cause.

{(2) If a director is elected by a wvoting group of
shareheolders, only the sharehclders of that voting group may
participate in the vote to remove the director.

{3y Any director or the entire board of directors may

be removed only by a vote of the holders of two-thirds of
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the shares entitled ‘to vote at an election of directors
unless otherwise provided by the articles of incorporation
or bylaws. If the shareholders have the right to cumulate
their wvotes when electing directors and if less than the
entire bcard is to be removed, a director may not be removed
if the votes cast against the director's removal would be
sufficient to elect him if cumulatively voted at an election
of the entire board of directors or, if there are classes of
directors, at an election of the class of directors of which
the directeor is a part. If the corporation has fewer than
100 sharenoidezs, the entire board of directors may be
removed cnly by a vote of a majority of the shares then
entitled to vote.

{4) A director may be removed by the shareholders only
at a meeting called for the purpose of removing the
director. The meeting notice must state that the purpose, or
one of the purposes, of the meeting 1is removal o©f the
director.

NEW SECTION. Section 83. Removal of directors by

judicial proceeding. (1) The district court of the county
where a corperation's principal coffice or, if the office 1is
not located in this state, the county where its registered
office is leccated may remove a director of the corporation
frcm office in a proceeding begun either by tne corporation

otr by 1its shareholders holding at least 10% of tha
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outstanding shares of any class if the court finds that:

(a) the director engaged in fraudulent or dishonest
conduct or in gross abuse of authority or discretion, with
respect to the corporation; and

(b} removal is in the best interest of the corporation.

{2) The court that removes a director may bar the
director from reelection for a period prescribed by the
court.

(3) If shareholders begin a proceeding under subsection

(1), they shall make the corporation a party defendant.

NEW SECTION. Section 84. vacancy on board. (1) Unless

the articles of incorporation provide otherwise, 1if a
vacancy occurs on a board of directors, including a vacancy
resulting from an increase in the number of directors:

{a) the shareholders may £ill the vacancy;

(b} the board of directors may fill the vacancy; or

{c) if the members of the board of directors remaining
in office cons:titute fewer than a quorum of the board, they
may £ill the vacancy by the affirmative vote of a majority
of all the directors remaining in office.

(2) If the vacant office was held by a director elected
by a voting group of shareholders, only the holders of
shares of that voting group are entitled to vote to fill the
vacancy if it 1s fililed by the shareholders,

(3) A vacancy that will occur at a specific later date,
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by r1eason of a resignation effective at a later date underc
[section 81) or otherwlse, may be filled before the wvacancy
occurs. However, the new director may not take office ungil
tne vacancy occurs.

NEW SECTION. Section 85. Compensation of  directors.

Unless the articles of incorporation or bylaws provide
otherwise, the board of directors may fix the compensation

of directors.
NEW SECTION. Section 86. Meetings. (1) The board of

directors may hold regular or special meetings in the state
or out of the state.

{2) Unless the articles of incorporation or bylaws
provide otherwise, the board of directors may permit any or
all directors to participate in a regular or special meeting
oy, or conduct the meeting through the use of, any means of
ccmmunication by which all directors participating may
simultaneously hear each other during the meeting. A
director participating in a meeting by this means is
considered to be preseat in person at the meeting.

(3) If requested by a director, minutes of any regular
or special meeting must be prepared and be distributed to

2ach director.

NEW SECTION. Section 87. aAction without meeting. (1)

£

CAaless the articles of incorporaticn &r bylaws provide

strerwise, action rejuired or pernitted by [sections 1
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through 181] to be taken at a bocard of directors' meeting
may he taken without a meeting if the action is taken by all
members of the board. The action must be evidenced by one or
more written consents describing the action taken, be signed
by each director, and be included in the minutes or filed
with the corporate records reflecting the action taken.

(2) Action taken under this section is effective when
the last director signs the consent unless the consent
specifies a different effective date.

{(3) ‘A consent signed under this section has the effect
of a meeting wote and may be described as a vote in any
document.

NEW SECTION. Section B8, Notice of meeting. (1) tUnless

the articles of incorporation or bylaws provide otherwise,
reqular meetings o©f the bocard of directors may be held
without notice of the date, time, place, or purpose of the
meeting.

{(2) Unless the articles of Lincorporation or bylaws
provide for a longer or shorter period, special meetings of
the board of directors must be preceded by at least 2 days'
notice of the date, time, and place of the mesting. The
notice is not required to describe the purpose of the
spectal meeting unless required by the articles of

incorporation or bylaws.

NEW SECTION. Section 89. waiver of notice. (1) A
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director may waive a notice required by [sections 1 through
181], thé articles of incorpecration, or bylaws before or
after the date and time stated in the notice, Except as
provided by subsection (2), the waiver must be in writing,
be signed by the director entitled to cthe notice, and be
filed with the minutes or corporate records.

{2) A director's attendance at or participation in a
meeting waives any required notice to the director of the
meeting unless the director, at the beginning of the meeting
or promptly upon the director's arrival, objects to holding
the meeting or transacting business at the meeting and does
not vote for or assent to action taken at the meeting.

NEW SECTION. Section 90. Quorum -- voting. (1} Unless

the articles of incorporation or bylaws require a greater
number, a quorum of a bdard of directors consists of:

{a} a majority of the fixed number of directors if the
corporation has a fixed board size; or

(b} a majority of the number of directcrs prescribed
or, if no number 1is prescribed, the number in office
immediately before the meeting begins, 1if the corporation
has a variable-range size board.

{2} The articles of 1incorporation or bylaws may
authorize a quorum of a board of directers to consist of ae
fewer than one-third of the fixed ¢r prescribed number of

directors.
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{3) If a gquorum is present when a vote 1is taken, the
affirmative wvote of a majority of directors present is the
act of the board of directors unless the articles of
incorporation or bylaws require the vote of a greater number
of directors.

(4) A director who is present at & meeting of the board
of directers or a committee of the board of directors when
corporate action [is taken is considered to have assented to
the action taken unless:

{a) the director objects at the beginning of the
meeting or promptly upon the director's arrival to holding
the meeting or transacting business at the meeting and
delivers written notice of the director's objection to the
presiding officer before its adjournment ar to the
corporation immediately after adjournment of the meeting;

(b)) the director's dissent or abstention from the
action taken is entered in the minutes of the meeting; or

{c) the director delivers written notice of his dissent
or abstention to the presiding officer of the meeting before
its adjournment or to the corporation immediately after
adjournment of the meeting.

(3) The right of dissent or abstention is not available

to a director who votes in favor of the action taken.

NEW SECTION. Section 91. committees. (1} Unless the

articles of incorporation or bylaws provide otherwise, a
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board of directors may create one or more committees and
appoint members of the board of directors to serve on  them.
Each committee may have two or more members who serve at the
pleasure of the board of directors.

(2) The creation of a committee and appointment of
members to it must be approved by the greater of 2 majority
cf all the directors in office when the action is taken or
the number of directors required by the articles of
incorporation or bylaws to take action under {secticon 9C7.

(3) ({Sections 86 through 90], which govern meetings,
action without meetings, notice and waiver of notice, and
quorum and voting requirements of the board of directors,
apply to committees and their members as well.

{(4) To the extent specified by the board of directors
or in the articles of incorporation or bkylaws, each
committee may exercise the authority of the beard of
directors under [section 75). However, a committee may not:

{a} authorize distributions;

(b) approve or propose to shareholders action that
[sections 1 through 18l1] reqguires to ©be approved by
shareholders;

{c} fill vacancies on the board of directors or on  any
of its committees:

(d) amend articles of incorporation;

{e) adopt, amend, or repeal bylaws;
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(£) approve a plan of merger not reguiring shareholder
approval;

{(g) authorize or approve reacquisition of shares,
except according to a formula or method prescribed by the
board of directors; or

{h) authorize or approve the issuance of or sale or
contract for sale of shares or determine the designation and
relative rights, preferences, and limitations of a class or
series of shares. However, the board of directors may
authorize a committee or a senior executive officer of the
corporation to do so within limits specifically prescribed
by the board of directors.

(5) The creation of, delegation of authority to, or
action by a committee does not by itself constitute
compliance by a director with the standards of conduct

described in [sectiocn 82].

NEW SECTION. Section 92. General standards for

directors. {1) A director shall discharge his duties as a
director, 1including the director's duties as a member of a
committee:

{a) in goocd faith;

(b} with the care an ordinarily prudent person in a
similar position would exercise under similar circumstances;

and

{c) in a manrer the director reasonably believes to be
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in the best interests of the corporation.

(2) In discharging duties, a director is entitled to
rely on information, opinions, reports, or statements,
including financial statements and other financial data, if
prepared or presented by:

{a) one or more officers or emplioyees of the
corporation whom the director reasonably believes to be
reliable and competent in the matters presented;

{b} attorneys, public¢ accountants, or other persons
with regard to matters the director reasonably believes are
within the person's professional c¢r expert competence; or

{c; a committee of the board of diraczors of which the
director is not a member if{ the director reasonably believes
the committee merits confidence.

(3) A director 1is not acting in goocd faith if the
director has knowledge concerning the matter in gquestion
that makes reliance otherwise permizted by subsection (2)
unwarranted.

(4) A director is not liable for any action taken as a
director or for any £failure to taxe any action if he
performed the duties of the director's office in compliance

with this section.
MEW SECTION. Section 93. Liability for unlawful

distributions. (1) Unless the director compliies with the

applicable standards of conduct csscrivel in [section 92], a
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director who votes for or assents to a distribution made in
violation of [secticns 1 through 181} or the articles of
incorporation is personally 1liable to the corporation for
the amount of the distribution that exceeds what could have
been distributed without viclating {sections 1 through 181]
or the articles of incorpcration.

(2) A director held liable for an unlawful distribution
under subsection (1) is entitled to contributicon:

{(a) from every other director who voted for or assented
to the distribution and who did not comply with the
appiicable standards of conduct described in [section 92];
and

{b) from each shareholder for the amount the
sharehcolder accepted if the shareholder knows the
distribution was made in violation of [sections 1 through

181] or the articles of incorporation,.
NEW SECTION. Section 94. Required officers. (1) A

corporation has the officers described in its bylaws or
appointed by the board of directors in accordance with the
bylaws.

(2) A duly appointed officer may appoint one or more
officers or assistant officers if authorized by the bylaws
or the board of directors.

{3) The bylaws or the board of directors shall delegate

to one of the officers responsibility for prepiring minutes
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of the directors' and shareholders' meetings and for
authenticating records of the corporation.

{4) The same individval may simultaneously hold mcre
than one cEfice in a corporation.

NEW SECTION. Section 95. Dputies of officers. Fach

officer has the authority and shall perform the duties set
forth in the bylaws or, to the extent consistent with the
bylaws, the duties prescribed by the board cf directors or
by direction of an officer authorized by the board cof
directors to prescribe the duties of other afficers,

NEW SECTION, Section 96. Standards of conduct Eor

officers. (1) An officer with discretionary authority shall
discharge his duties under that authority:

{a} 1in gocd faith;

(b) with the ecare an ordinarily prudent person in a
similar position would exercise under similar circumstances;
and

(¢} in a manner the officer reasonably believes to be
in the best interests of the corporation.

{2) 1Ia discharging his duties, an officer is entitled
to rely on information, opinions, reports, or statements,
including financial statements and other Financial data, if
prepared or presented by:

(a) cne or more officers or employees of the

corporation whom the officer reasorably believes to be
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reliable and competent in the matters presented; or

(b) atteorneys, public accountants, or cther persons as
to matters the officer reasonably believes are within the
person's professional or expert competence.

{3} An officer is not acting in goed Ffaith 1if the
officer has knowledge concerning the matter in gquestion that
makes reliance otherwise permitted by subsection (2)
unwarranted.

{(4) An cEficer is not lianle for any action taken as an
officer or for any failure to take any action if the officer
performed the duties of his office in compliance with this

section.

NEW SECTION. Section 97. Resignation and removal of

officers, (1) An officer may resign at any time by
delivering notice to the corporation. A resignation is
effective when the notice 1is delivered unless the notice
specifies a later effective date. If a resignation 1is made
effective at a later date and the corporation accepts the
future effective date, its board of directors may fill the
pending vacancy before the effective date if the board of
directors provides that the successor does not take office
until the effective date.

{2) The Dboard of directors may remove any officer with
or without cause, and if authorized by the bylaws or by the

board of directors, an officer may remove an officer or
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assistant officer appointed by that officer under ([section

94] with or without ecause.
NEW SECTION. Section 98. contract rights of officers.

(1} The appointment of an officer does not 1itself creace
contracec rights.

{2} An officer's removal does not affect the officer's
contract rights, if any, with the corporation. An officer's
resignacion dees not affect the corporation's contract
rights, i1f any, with the officer.

NZW S=CTION. Section 99. Definitions. As  used in

[sections 99 through 107), the fullowing definitions apply:

(1) "“Corporation" includes any domestic or foreign
predecessor entity of a corporation in a merger or other
transaction in which the predecessor’'s existence ceased upon
consummaticn of the transaction.

(2) {a) "Director"™ means an indivicdual wno is or was a
director of a corporation or an individual who, while a
director of a corporation, 1s o©or was serving at the
corporation's request as a director, officer, pariner,
trustee, employee, or agent of another foreign or domestic
corporation, partnership, joint venture, trust, employee
benefit plan, or other enterprise. A director is considered
to be serving an employee benefit plan at the corporation's
reg:sest if the director's duties to the corporation iaclude

duties or services by him to the plan or to participanczs in
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or beneficiaries of the plan.

(b} Director includes, unless the context requires
ctherwise, the estate or personal representative of a
director.

(3} "BExpenses" include attorney fees.

{4) "Liability" means the obligation to pay a judgment,
settlement, penalty, or fine, including an excise tax
assessed with respect to an employee benefit plan, or to pay
reasonable expenses incurred with respect to a proceeding.

(5) (a) "0fficial capacity” means:

{i) when used with respect to a director, the office of
director in a corporation: or

{ii) when used with respect to an individual other than
a director, as contemplated in [section 105}, the office in
a corporation held by the officer or the employment or
agency relationship undertaken by the employee or agent on
behalf of the corporation.

{(b) ©fficial capacity does not include service for any
other foreign or domestic corporation or any partnership,
jeint venture, trust, employee benefit plan, or other
enterprise.

(6) "Party" includes an individual who was, is, or is
threatened to be made a named defendant or respondent in a
proceeding.

{7) "Procesding” means any threatened, pe=ding, or
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completed action, suit, or proceeding, whether civil,
criminal, administrative, or investigative and whether
formal or infaormal.

NEW SECTION. Section 100. authority to indemnify. (1)

Except as provided in subsection (4), an individual made a
party to a proceeding because he is or was a director may be
indemnified against liability incurred in the proceeding if:

(a) he conducted himself in good faithn;

{b) he reasonably believed:

(i) in the case of conduct in his official capacity
with the corporation, that his conduct was in  the
corporation’'s best interests; and

{ii) in all other cases, that his conduct was at 1least
not opposed to the corporation's best interests; and

(c) in <the case of any criminal proceeding, he had no
reasonable cause tg believe his conduct was unlawful.

{2) A director's conduct with respect to an employee
benefit plan for a purpose the director reasonably believed
to be in the interests of the participants in and
beneficiaries o©f the plan is conduct that satisfies the
requirement of subsection (1)(b){ii).

{3) The termination of a proceeding by judgment, order,
settlement, conviction, or upon a plea of nclo contendere or
its equivalent is not, of itself, a determination that the

director did not meet the standard of conduct described in
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this section.

(4) A corpcration may not indemnify a director under
this sectien:

{(a) in connection with a proceeding by or in the right
of the corporacion in'which the director was adjudged liable
to the Eorporation; or

{b} in connection with any other proceeding charging
improper personal benefit to the director, whether or not
involving actisn in the director's official capacity, in
which the director was adjudged liable on the basis that
personal benefit was improperly received by the director.

(5) Indemnification permitted under this section in
cornection with a proceeding by or in the right of the
corporation is limited to reasonable expenses incurred in
connection with the proceeding.

NEW SECTION. Section 101. Mandatory indemnification.
Unless limited by its articles of incorporation, a
corporation shall indemnify a director who was wholly
successful, on the merits or otherwise, in the defense of
any proceeding tc which the director was a party because he
is or was a director of the corperation, against reasonable
expenses incurred Dby the director in connection with the
prcceeding.

NEW SECTION. Section 102. advance for expenses. (1) A

corporation may pay for or reimburse the reasonable expenses
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incurred by a director who is a party to a proceeding in
advance of final disposition of the proceeding if:

(a) the director furnishes the corporation a written
affirmation of the director's good faith belief that the
director has met the standard of conduct described in
[section 1007;

{b) the director furnishes the corporation a written
undertaking, executed personally or on the director's
behalf, to repay the advance if it is ultimately determined
that the director did not meet the standard of conduct
described in [section 100); and

(¢) a determination is made that the facts then known
to these making the determination would not preclude
indemnification under {secticons 99 through 107}.

[2) The undertaking required by subsection (1Y(b) must
be an unlimited general obligation of the director but need
not be secured and may be accepted without reference to
finarcial ability to make repayment.

(3) Determinations and authorizations of payments under
this section must be made in the manner specified in

[section 104].

NEW SECTION. Section 103. court-ordered

indemnification. Unless a corporation's articles of.

incorporation provide otherwise, a director of the

corporation who is a party to a proceeding may apply far
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indemnification to the court conducting the proceeding or to
another court of competent jurisdiction. On receipt of an
application, the court, after giving any notice the court
considers necessary, may order indemnification if it
determines that the director:

{1) is entitled to mandatory indemnification under
[section 101], in which case the court shall alse order the
corporation to pay the director's reasonable expenses
incurred in obtaining court-ordered indemnification; or

(2) 1is fairly and reasonably entitled to
indemnification in view of all the relevant circumstances,
whether or not the director met the standard of conduct set
forth in (section 100} or was adjudged liable as described
in [section 100(4)]. If the director was adjudged liable as
100{4) ]}, the director's

described in {section

indemnification is limited to reasonable expenses incurred.

NEW SECTION. Section 104. Determination and

authorization of indemnification. {l) A corporation may not
indemnify a director under ([section 100] unless authorized
in the specific case after a determination has been made
that indemnification of the director is permissible in the
circumstances because the director has met the standard of
conduct set forth in [section 100].

(2} The determination must be made:

{a) by the board of directors by majority vote of a
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quorum consisting of directors not at the time parties to
the proceeding;

(b} if a quorum cannct be obtained under subsection
(2)(a), Dby majority vote of a committee designated by the
beard of directors, in which designated directors who are
parties may participate, consisting sclely of twe or more
directors not at the time parties to the proceeding:

(c) by special legal counsel:

{i) selected by the board of directors or its committee
in the manner prescribed in subsection (2)(a) or (2)(b); or

(ii) if a guorum of the bgard of directors cannot be
obtained under subsecktion (2)j{a) and a committee cannot be
designated under subsecticn (2)(b), selected by majority
vote of the full board of directers in which selected
directors who are parties may participate; or

{d) by the shareholders, but shares owned by or voted
under the control of directors who are at the time parties
to the proceeding may not be voted on the determination.

(3) Authorization of indemnification and evaluation as
to reasonableness of expenses must be made in the same
manner as the determination that indemnification is
permissible, except that if the determination is made by
special legal counsel, authorization of indemnification and
evaluation as to reascnableness of expenses must be made by

those entitled under subsection (2)(c¢) to select counsel.
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NEW SECTION. Section 105. Indemnification of officers,

employees, and agents. Jnless a corporation's articles of
incorporation provide otherwise:

(1) an officer ¢f the corporation who is not a director
is entitled to mandatory indemnification under {section 101]
and is entitled to apply for court-ordered indemnification
under [section 103] toa the same extent as a director;

(2) the corporation may indemnify and advance expenses
under [sections 99 through 107] to an cfficer, employee, or
agent of the corporation who is not a director to the same
extent as to a director; and

(3) a corporation may also indemnify and advance
expenses to an officer, employee, or agent who is not a
director to the extent, consistent with public poliey, that
may be provided by its articles of incorporaticn, bylaws,
general or specific action of its board of directors, or

contract,
NEW SECTION. Section 106. Insurance. A corporation may

purchase and maintain insurance on behalf of an individual
who is or was a director, officer, employee, or agent of the
corporation or who, while a director, officer, employee, or
agent of the corpcratiocn, is or was serving at the reguest
of the corporation as a director, officer, partner, trustee,
employee, or agent of another foreign or domestic

corporation, partrership, Jjoint venture, trust, employee
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benefit plan, or other enterprise, against liability
asserted against or incurred by him in that capacity or
arising from his status as a director, officer, employee, Or
agent, whether or not the corporation would have power to
indemnify him against the same liability under [section 100]
or [section 1011}.

NEW SECTION. Section 107. Application. (1) A provision

treating a corporation’s indemnification of or advance tfor
expenses to directors that is contaired in its articles of
incorporation, its bylaws, a resolution of its shareholders
or board of directors, a cortract, or other instrument is
valid only if and to the extent the provision is consistent
with [sections 99 through 107]. If articles of incorporation
limit indemnification or advance for expenses,
indemnification and advance for expenses are valid only to
the extent consistent with the articles of incorporation.

{2) [Sections 99 through 1071 do not limit a
corporation’'s power to pay or reimburse expenses incurred by
a director in connection with the director's appearance as a
witness in a proceeding at a time when the director has not

been made a named defendant or respondent to the proceeding.

NEW SECTION. Section 108. Definitions. As used in

[sections 108 through 111}, the following definitions apply:
{1} "Conflicting interest"” with respect Lo a

corporation means the incerest a director of the corporaticn
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has respecting a transaction effected or proposed to be
effected by the corporation or by a subsidiary of the
corporaticn or any other entity in which the corporation has
a controlling interest if:

(a) regardless of whether the transaction is brought
before the board of directors of the corperation for action,
the director knows at the time of commitment that he or a
related person is a party to the transaction or has a
beneficial financial interest in or is so closely linked to
the transaction and the transaction is of such financial
significance to the director or a related person that the
interest wculd reasonably be expected to exert an influence
on the director's judgment if the director were called upon
to vote on the transaction; or

{b} the transaction is brought, or is of a character
and significance to the corporation that it would in the
normal course be brought, before the board of directors of
the corporation for action and the director knows at the
time of commitment that any of the following persons is
either a party to the transaction or has a Dbeneficial
financial interest in or is so closely 1linked to the
transaction and the transaction 1is of such financial
significance to the person that the interest would
reasonably be expected to exert an influence on the

director's judgment if the director were called upon to vote
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on the transaction:

(i) an entity, other than the corporation, of which the
director is a director, general partner, agent, or employee;

{ii}) a person who controls one or more of the entities
specified in subsection (1){b}(i} or an entity that is
controlled by, or is under common control with, one or moare
of the entities specified in subsection (1}(b){i); or

(iii) an individual who is a general partner, principal,
or employer of the director.

{2) ™"Director's conflicting interest transaction", with
respect to a corporation, means a transaction effected or
proposed to be effected by the corporation or by a
subsidiary of the corporation or any other entity in which
the corporation has a contrelling interest in which
transaction a director of the corporation has a conflicting
interest.

{3) "Related person" means:

{a) the spouse or a parent or sibling of a spouse of
the director;

{b) a child, grandchild, sibling, parent or spouse of
any child, grandchild, sibling, or parent ¢f the director;

{c} an individual having the same residence as the
director;

{d) a trust or estate of which an individual specified

in this subsection (3} is a substantial »eneficiary: or
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(e} a trust, estate, incompetent perscon, conservatee,
or minor for whom the director is a fiduciary.

(4) "Required disclosure" means disclosure by a
director, who has a conflicting interest, of:

{a} the existence and nature of his conflicting
interest; and

{b) all facts known to the director respecting the
subject matter of the transaction that an ordinarily prudent
person would reasonably believe to be material to a judgment
about whether or not to proceed with the transaction.

{5} "Time of commitment™ respecting a transaction means
the time when the transaction is consummated or, if made
pursuant to cantract, the time when the corporation or 1its
subsidiary or the entity in which it has a controlling
interest becomes contractually obligated so that its
unilateral withdrawal from the transaction would entail

significant loss, liability, or other damage.
NEW SECTION. Section 109, Judicial action. (1) A

transaction effected or proposed to be effected by a
corporation or by a subsidiary of the corporation or any
other entity in which the corporation has a controlling
interest that 1is not a Jdirector's ceonflicting interest
transaction may nct be enjoined, set aside, or give rise to
an award of damages or other sancticns _n a proceeding by a

shareholder or by or in the right of the corporation because
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a director of the corporation or any person with whom the
director has a personal, econcmic, or other association has
an interest in the transaction.

(2) A director's conflicting interest transaction may
not be enjoined, set aside, or give rise to an award of
damages or other sanctions in a proceeding by a shareholder
or by or in the right of the corporation because the
director or any person with whom the director has a
personal, economic, or other association has an interest in
the transaction if:

{a) directors' action respecting the transacticn was at
any time taken in compliance with isection 1i01;

{(b) sharehclders' action respecting the transaction was
at any time taken in compliance with [section 11ll1j: or

{c) the transaction, judged according to the
circumstances at the time of commitment, is established to

have been fair to the corporation.
NEW SECTION. Section 110. Directors’ action, (1}

Directors' action respecting a transaction is effective for
purposes of [section 109(2)(a)] if the transaction received
the affirmative vote of a majority, but no fewer than two,
of those qualified directors on the board of directors or on
an empowered committee of the board who voted on the
transaction after either required disclosure to them, to the

extent the information was not known by them, or compliance
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with subsection {2). Action by a committee is effective only
if all its members are qualified directors and its members
are either all the gqualified directors on the board or are
appointed by the affirmative wvote of a majority of the
qualified directors on the board.

(2) If a directer has a conflicting interest respecting
a transaction but neither the director nor a related person
of the director specified in [section 108(3)] is a party to
the transaction and if the director has a duty under law or
professional canon or a duty of confidentiality to another
person respecting informaticn relating to the transaction
such that the director may not make the disclosure described
in [section 108(4)(b)], disclosure 1is sufficient for
purposes of subsection (1) 1f the director:

{a) discloses to the directors voting on the
transaction the existence and nature of the conflicting
interest and informs them of the character and limitations
imposed by that duty before their vote on the transaction;
and

{b) plays no part, directly or indirectly, in their
deliberations or vote.

(3) A majority, but no fewer than two, of all the
qualified directors on the board of directors or on the
committee constitutes a quorum for purposes of action that

complies with this section., Directors' action that otherwise

-104-



10
1l

12

13

14

15

17
18
19
20
21
22
23
24

25

LC 0007,/01

complies with this section is not affected by the presence
or vote of a director who is not a qualified director.

(4) For purposes of this section, "gqualified directar"
means, with respect to a director's conflicting interest
transaction, any director who does nct have either a
cenflicting interest respecting tne transaction or a
familial, financial, professional, or employment
relationship with a second director who does have a
conflicting interest respecting the transaction, which
relationship would, in the circumstances, reasonably be
expected to exert an influence on the first director's
judgment when voting on the transaction,

NEW SECTION. Section 111. Shareholders' action. (1)

Shareholders' action respecting a transaction 1s efifective
for purposes of [section 108 (2)(b)] 1f a wmajority of the
votes entitled to be cast by the holders of all qualified
shares were cast in favor of the transaction after:

{a) notice to shareholders describing the director's
conflicting interest transaction;

{b) provision of the information referred to in
subsection (3); and

(c) regquired disclosure to the shareholders who voted
on  the transaction, to the extent the information was not
known by them.

(2} A majority of the votes entitled to be cast by the
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holders of a}l gualified shares constitutes a quorum for
purposes of action that complies with this section. Subject
to the provisions of subsections (3} and (4), shareholders'
action that otherwise ccmplies with this section is not
affected by the presence of shareholders, or the voting, of
shares that are not gqualified shares.

(3) For purposes of compliance with subsection (1), a
director who has a conflicting interest respecting the
transaction snail, before the shareholders' vote, inform the
secretary or other office or agent of the corporation
authorized to tabulate votes of the number of all shares and
the identity of persons holding or controlling the vote of
all shares that the director knows are beneficially owned by
¢r the voting of which is controlled by the director or by a
related person of the director, or both.

(4) If a shareholders' vote does not comply with
subsection {1) solely because of a failure of a director to
comply with subsection (3) and if the director establishes
that his failure did not determine and was not intended by
him to influence the outcome of the vote, the court may,
with or without further proceedings respecting [section
109(2)(c)}, take action respecting the transaction and the
director and give effect, if any, to the shareholders' vote
as it considers appropriate in the circumstances.

{(5) For purposes of this section, "qualified shares"
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means any shares entitled to be voted with respect to the
director's conflicting interes; transaction except shares
that, te the knowledge, before the vote, of the secretary or
other officer or agent of the corporazion authorized to
tabulate votes, are beneficially cwned by or the voting of
which is controlled by a director whe has a conflicting
interest respecting the transaction or by a related person
of the director, or both,

NEW SECTION. Section 112. Authority to amend. (1) A

corporation may amend its articles of incorporation at any
time to add or change a provision that is required or
permitted in the articles of ilncorporaticn cor to delete a
provision not required in the articles of incorporation.
Whether a provision is required or permitted in the articles
of incorporation 1is determined as of the effective date of
the amendment.

(2) A sharehclder of the corporation does not have a
vested property right resulting from any provision in the
articles of incorporation, including provisions relating te
management, dividend

control, capital structure,

entitlement, or purpose or duration of the corporation.
NEW SECTION. Section 113. aAmendment by board of

directors. Unless the articles of incorporation provide
otherwise, a corporation's board of directors may adcpt one

or more  amendments to the corporation's articles of
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incorporation without shareholder action:

{1) to extend the duration of the corporation if it was
incorporated at a time when limited duration was required by
law:

(2) to delete the names and addresses of the initial
directors;

{3} to delete the names and address of ¢the initial
registered agent or registered office if a statement of
change is on file with the secretary of state;

(4) to change each issued and unissued authorized share
of an outstanding class into a greater number of whole
shares if the corporaticn has only shares of that class
outstanding;

{5} to change the corporate name by substituting the
word “corporation", "incorporated", "company”, "limited" or
the abbreviation *“corp.", "inec.", "co.", or "ltd." for a
similar word or abbreviation in the name or by adding,
deleting, or changing a geographical attribution for the
name; or

{6} to make any other change expressly permitted by
{sections 1 through 181} to be made without shareholders'

action.
NEW SECTION, Section 114, pmenément by board of

directors and shareholders. (1) A corporation's board of

directors may propose one or more amendments to the articles
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of incorporation for submission to the shareholders,

(2) For the amendment to be adopted:

{a) the board of directors shall recommend the
amendment to the sharehcolders unless the board of directors
determines that because of conflict of interest or other
special circumstances it should make no recommendation and
communicates the basis for its determination to the
shareholders with the amendment; and

(b} the shareholders entitled to vote on the amendment
shall approve the amendment as provided in subsection (5).

{3) The board of directors may condition its submission
of the proposed amendment on any basis.

{4) The corporation shall notify each shareholder,
whether or not entitled to vote, of the proposed
shareholders' meeting in accordance with [section 53]. The
notice of meeting must also state that the purpose or one of
the purposes of the meeting is to consider the proposed
amendment and must contain or be accompanied by a copy or
summary of the amendment.

{5) Unless [sections 1 through 181], the articles of
incorporation, or the board of directors acting pursuant to
subsection (3) require a greater vote or a vote by voting
groups, the amendment to be adopted must be approved by:

(a) a majority of the votes entitled to be cast on the

amendment by any voting group with respect to which the
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amendment would create dissenters' rights; and
{b) the votes required by [sections 61 and 62] by every
other voting group entitled to wvote on the amendment.

NEW SECTION. Section 115. voting on  amendments by

voting groups. (1)} The holders of the outstanding shares of
a class are entitled to vote as a separate voting group, if
shareholder voting 1is otherwise required by [sections 1
through 181], on a proposed amendment if the amendment
would:

{a) increase or decrease the aggregate number of
authorized shares of the class;

{b) cause an exchange or reclassification of all or
part of the shares of the class into shares of another
class;

{c) vcause an exchange or reclassification of or create
the right of exchange of all or part of the shares of
another class into shares of the class;

{d} c¢hange the designation, rights, preferences, or
limitations of all or part of the shares of the class;

{e) change the shares of all or part of the class into
a different numper of shares of the same class;

(f) create a new class of shares having rights or
preferences with respect to distributions or to dissolution
that are prior, superior, or substantially egual to the

shares of the class;
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(g) increase the rights, preferences, or number of
authorized shares of any class that, after giving effect to
the amendment, have rights or preferences with respect to
dissolution or to distributions that are pricr, superior, or
substantially egual to the shares of the class;

(h) limit or deny an existing preemptive right of all
or par: of the share of the class; or

(i) ecancel or otherwise affect rights to distributions
or dividends that have accumulated but have not yet been
ceclared on all or part of the shares of the class.

(2) If a proposed amendment would affect a series of a
ciass of shares in one or more of the ways described in
subsection (1), the shares of that series are entitled to be
voted as a separate voting group on the proposed amendment.

(3) If a proposed amendment that entitles two or more
series of shares to be voted as separate voting groups under
this section would affect those two or more series in the
same or a substantially similar way, the sharehclders of all
the series affected must vote together as a single voting
group on the proposed amendment.

{4) A class or series of shares is entitled o the
voting rights granted by this section although the articles
of incorporation provide that the shares are nonvoting

shares.

NEW SECTION. Section 118. Amendment before issuance of
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shares. If a corporation has not yet issued shares, its
incorporators or board of directors may adopt one or more

amendments to the corporation's articles of incorporation.

NEW SECTION. Section 117. Articles of amendment. &

corporation amending its articles of incorporation shall
deliver to the secretary of state, for filing, articles of
amendment setting forth:

(1) the name of the corporation;

(2) the text of each amendment adopted;

{3) if an amendment provides for an exchange,
reclassification, or cancellation of issued shares,
provisions for impiementing the amendment if not contained
in the amendment itself;

(4) the date of each amendrent's adoption;

{5) 4if an amendément was adopted by the incorporators or
board of directors without shareholders’ action, a statement
to that effect and that shareholders' action was not
required; and

(6) if an amendment was approved by the sharehclders:

{a) the designation, number of outstanding shares,
number of votes entitled to be cast by each voting group
entitled to vote separately on the amendment, and number of
votes of each voting group indisputably represented at the
meeting:; and

(b) either the total aumber of votes cast for and
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against the amendment by each voting group entitled to vote
separately on the amendment or the total number of
undisputed votes cast for the amendment by each voting group

that was sufficient for approval by that voting group.

NEW SECTION. Section 118, Restated articles of

jincorporation., (1) A corporation's board of directors may
restate its articles of incorporation at any time with or
without shareholders' action.

{2) The restatement may include one or more amendments
ko the articles of incorporation. If the restatement
includes an amendment requiring shareholders' approwval, it
must be adopted as prowvided in [section 114].

{3) If the board of directors submits a restatement for
sharehcolders’ action, the corporation shall notify each
shareholder, whether or not entitled to wvote, of the
proposed shareholders' meeting in accordance with [section
53]. The notice must also state that the purpose or one of
the purposes of the meeting is to consider the proposed
restatement and must contain or be accompanied by a copy of
the restatement that identifies any amendment or other
change the restatement would make in the articles of
incorporation.

{(4) A corporation restating its articles of
incorporation shall deliver to the secretary of state, for

filing, articles of restatement setting forth the name of
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the corporation and the text of the restated articles of
incorporation together with a certificate setting forth:

{a} whether the restatement contains an amendment to
the articles reqguiring shareholder approval and, if it does
not, that the board of directors adopted the restatement; or

(b} if the restatement contains an amendment to the
articles requiring shareholders' approval, the information
required by f[section 117].

(5) Adopted restated articles of incorperation
supersede the original articles of incorporation and all
amendments to them.

{6) The secretary of state may certify restated
articles of incorporation as the articles of incorporation
currently in effect without including the certificate

information required by subsection (4).

NEW SECTION. Section 119. Amendment pursuant to

reorganization. (1) A corporation’s articles of
incorporation may be amended without action by the board of
directors or shareholders if necessary to carry out a plan
of reorganization ordered or decreed by a court of competent
jurisdiction wunder federal statute 1f the articles of
incorporation, after amendment, contain only provisions
required or permitted by (section 17].

{2) The individual or individuals designated by the

court shall deiiver to the secretary of state, for [filing,
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articles of amendment setting forth:

{a) the name of the corporation;

{b} the text of each amendment apptoved by the court;

{c} the date of the court's order or decree approving
the articles of amendrent;

{(d)y the title ¢f the reorganization proceeding in which
the order or decree was entered; and

{e}) a statement that the court had jurisdiction of the
proceeding under federal statute.

(3) Shareholders of a corporation undergoing
recrganization do not have dissenters’' rights except to the
extent provided in the resrganization plan.

{4) This section does not apply after entry of a final
decree in the reorganization proceeding even though the
court retains Jjurisdiction of the proceeding for limited
purposes unrelated to consummation of the reorganization

plan.

NEW SECTION. Section 120. Effect of amendment. &An

amendment to articles of incorporation does not affect a
cause of action existing against ot in [Eavor of the
corporation, a proceeding to which the corporation is party,
or the existing rights of persons other than shareholders of
the corporation. An amendment changing a corporation's name
does not abate a proceeding brought by or against the

corporation in its former name.
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NEW SECTION. Section 121. aAmendment by board of

directors or shareholders. (1) A corporation's board of
directors may amend or rtepeal the corporation's bylaws
unless:

fa) the articles of incorporation or [sectlons 1
through 181} reserve this power exclusively to the
sharelhjiolders in whole or part; or

(b} the shareholders in amending, adding, or repealing
a particular bylaw provide expressly that the board of
directors may not amend or repeal that bylaw.

({2} A corporation's shareholders may amend or repeal
the corporation’s bylaws even though the bylaws may also be

amended or repealed by its board of directors.

NEW SECTION. Section 122. Bylaw increasing quorum or

voting requirement for shareholders. (1} 1f expressly
authorized by the articles of incorporation, the
shareholders may adopt or amend a bylaw that fixes a greater
guorum or voting requirement for shareholders or voting
groups o©f shareholders than is required by [sections 1
through 181]. The adoption or amendment of a bylaw that
adds, changes, or deletes a greater gquorum or voting
requirement for shareholders must meet the same gquorum
requirement and be adopted by the same wvote and voting
groups reguired to take action under the quorum and voting

requirement then 1in effect or proposed to be adopted,
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whichever is greater.

(2) A bylaw that fixes a greater gquorum or voting
tequirement for shareholders under subsection (1} may not be
adopted, amended, or repealed by the board of directors.

NEW SECTION. Section 123. Bylaw increasing quorum or

voting requirement for directors. (1) A bylaw that fixes a
greater guorum or voting requirement for the board of
directors may be amended or repealed:

{a) 1if originally adopted by the shareholders, only by
the shareholders; or

(b) if originally adopted by the bocard of directors,
either by the sharenclders or by the board of directors.

(2) A bylaw adopted or amended by the shareholders that
fixes a greater gquorum or voting requirement for the board
of directors may provide that the bylaw may be amended or
repealed only by a specified vote of either the shareholders
or the heoard of directors.

{(3) Action by the board of directors under subsection
{(1)(b) to adopt or amend a bylaw that changes the quorum or
voting requirement for the board of directors must meet the
same quorum requirement and be adopted by the same vcte
required to take action under the guorum and wvoting
requirement then in effect or proposed to be adopted,

whichever is greater.

NEW SECTION. Section 124. Merger. (1) One or wmore
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corporations may merge inco another corporation if the board
of directors of each corporation adopts and its
shareholders, if reguired by [section 126], approve a plan
of merger.

(2) The plan of merger must set forth:

(a) the name of each corporation planning to merge and
the name of the surviving corporation into which each other
corporation plans to merge:

(b) the terms and conditions of the merger; and

{c)] the manner and basis of converting the shares of
each corporation into shares, obligations, or other
securities of the surviving corporation or any other
corporation or into cash or other property in whele or part.

{3) The plan of merger may set forth:

(a) amendments to the articles of incorporation of the
surviving corporation; and

(b) other provisions relating to the merger.

NEW SECTION. Section 125. Share  exchange. (1 A

corporation may acquire all of the cutstanding shares of one
or more classes or series of another corporation if the
board of directors of each corperation adopts and its
sharsholders, if reguired by [section 1261, appreve the
exchange.

(2) The plan of exchange must set forth:

(a3}

(a) the name of the corperation Erom which shares will
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be écquired and the name of the acquiring corporation;

(b) the terms and conditions of the exchange; and

(c) the manner and basis of exchanging the shares to be
acquired for shares, obligations, or other securities of the
acquiring corporation or any other corporation or far cash
or other property in whole or part.

{3) The plan of exchange may set forth any other
provision relating to the exchange.

{4) This section does not limit the power of a
corporation to acquire all or part of the shares of one or
more c¢lasses or series of another corporation through a
voluntary exchange or otherwise.

NEW SECTION, Section 126, action on plan. (1)} Except

as provided in subsection (7)., after adopting a plan of
merger or share exchange, the board of directors of each
corporation party to the merger and the board of directors
of the corporation whose shares will be acquired in the
share exchange shall submi: the plan of merger, except as
provided in subsection (7), or share exchange £or approval
by its shéreholders.

(2) For a plan AE merger or share exchange to be
approved:

{a) the board of directors shall recommend the plan of
merger or share exchange to the shereholders, unless the

board of directors determines that because of conflict of
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interest or other special circumstances it should make no
recommendation and communicates the basis for its
determination to the shareholders with the plan; and

(b) the shareholders entitled to vote shall approve the
plan.

{3) The board of directors may condition its submission
of the proposed merger or share exchange on any basis.

{4) The corporation shall notify each shareholder,
whether or not entitled to wvote, of the proposed
shareholders' meeting in accordance with [section 53]. The
notice must also state that the purpose or one of the
purposes of the meeting is to consider the plan of merger or
share exchange and must contain or be accompanied by a copy
or summary of the plan.

(5) Unless [sections 1 through 181], the articles of
incorporation, or the board of directors, acting pursuant to
subsection (3), require a greater vaote or a vote by voting
groups, the plan of merger or share exchange to 'be
authorized must be approved by each voting group entitled to
vote separately on the plan by an affirmative vote of
two-thirds, or a majority vote if authorized by subsection
(10), of the votes entitled to be cast on the plan by that
voting group.

(6) Separate voting by voting groups is required:

(a) on a plan of merger if the plan contains a
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provision that, 1f contained in a proposed amendment ko
articles of incorporation, would require action by one or
more separate voting groups on the proposed amendment under
{section 115]; and

(b} on a plan of share exchange by each class or series
of shares included in the exchange, with each class or
series constituting a separate voting group.

(7} Actien by the sharenolders of the surviving
corporation on a plan of merger is not required if:

{a) the articles of incorporation of the surviwing
corporation will not differ, except for amendments
enumerated in (section 113], from its articles before the
merger ;

{b) each shareholder of the surviving corporation whose
shares were outstanding immediately before the effective
date of the merger will hold the same number of shares, with
identical designations, preferences, limitations, and
relative rights, immediately after the merger;

{(c) the number of voting shares outsranding immediately
after the merger plus the number of voting shares issuable
as a result of the merger, either by the conversion of
securities 1issued pursuant to the merger or the exercise of
rights and warrants issued pursuant to the merger, will not
exceed by more than 20% the total number of vcoing shares of

the surviving corporaticn ousstanding immediately before the
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merger; and

(d) tne number o©f participating shares outstanding
immediately after the merger plus the number of
participating shares issuable as a result of the merger,
eithner by the conversion of securities issued pursuant to
the merger or the exercise of rights and warrants issued
pursuant to the merger, will not exceed by more than 20% the
total number of participating shares outstanding immediately
before the merger.

(8) As used in subsection (7):

(a) “"Participating shares" means shares that entitle
their shareholders to participate without limitation in
distributicns.

{b) "vVoring shares" means shares that entitle their
shareholders to vote unconditionally in elections of
directors.

(9) After a merger or share exchange is authorized and
at any time before articles of merger or share exchange are
filed, the pianned merger or share exchange may be
apandened, subject to any contractual rights, without
further shareholder action in accordance with the procedure
set ferth in the plan of merger or share exchange or, if no
precedure 15 set forth, in  the manner determined by the
beard of divectars.

(10} A wa’~riry of all votes encicled to be cast by each
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veting group is sufficient to constitute approval by the
corporation if a statement to that effect is included in the
articles of incorporation but only if:

(a) the statement 1is included in the articles of
incorporation at the time the 1initial articles of
incorporation were filed; or

(b) the statement is included in an amendment to the
articles of incorporation approved by an affirmative vote of
two-thirds of the votes entitled to be cast on the amendment
pursuant to [section 114].

NEW SECTICON. Section 127. Merger of subsidiary. (1) a

parent corporation owning at least 80% of the cutstardiag
shares or eacn class of a subsidiary corporation may merge
the subsidiary into litself without approval of the
shareholders of the parent corporation or subsidiary.

(2) The board of directors of the paren:t corporation
shall adoot a plan of merger that sets forth:

ta) the namss of the parent corporation and subsidiary;
and

{b) the manner and basis of converting the shares of
the subsidiary into shares, obligations, or other securities
of the parent corporation or any other corporatioa or into
cash or other property in whole or part.

{3) The parent corporation snall mail a copy of the

rn

summary o the olan of merger to each sharehcider of the
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subsidiary who does not waive the mailing requirement in
writing.

{4) The parent corporation may not deliver articles of
merger to the secretary of state for filing until at least
30 days after the date it mailed a copy of the plan of
merger to each shareholder of the subsidiary who did not
waive the mailing reguirement.

(5) Articles of merger under this section may not
contain amendments to the articles of incorporation of the
parent corporation except for amendments enumerated in

[section 113}.

NEW SECTION. Section 128. Articles of merger or share

exchange. (1) After a plan ot merger or share exchange is
approved by the shareholders or adopted by the board of
directors if shareholder approval 1is not required, the
surviving or acquiring corporation shall deliver to the
secretary of state, for filing, articles of merger or share
exchange setting forth:

{(a) the plan of merger or share exchange; and

(b) if shareholder approval was not required, a
statement to that effect; or

{c) 1if approval of the sharehcolders o©of one or more
corporatlons party to the merger or share exchange was
reguired:

{i} the designation, number of cutsranding shares, and
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