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[

A BTLL FOR AN ACT ENTITLE "AN ACT TO GENERALLY REVISE THE
STATE COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY
ACT; REQUIRING APPROVAL OF A CONSENT DECREE BY THE LOCAL
GOVERNING BODY; PROVIDING FOR PERFORMANCE BONDGS TO ENSURE
COMPLIANCE WITH AGREEMENTS AND TO PROVIDE FOR LONG-TERM
MAINTENANCE OF REMEDIAL ACTION SITES; REQUIRING A RESPONSE
TO WRITTEN COMMENTS OR COMMENTS RECEIVED AT A PUBLIC HEARING
ON A PROPOSED ORDER OR DECREE; CLARIFYING THAT
ADMINISTRATIVE COSTS MUST BE RECOVERED WHEN POSSIBLE; AND
AMENDING SECTIONS 75-10-704,

75-10-713, 75-10-714,

75-10-7:9, 75-10-721, AND 75-10-723, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 75-10-704, MCA, is amended to read:
"75-10-704. Environmental quality protection fund. (1)

There is created in the state special revenue fund an

environmental quality protection fund to be administered as

a revolving fund by the department. The department is

authorized to expend amounts from the fund necessary to

carry out the purposes of this part,.
(2) The fund may be wused by the department only to

carry out the provislions o©of this part and for remedial
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actions taken by the department pursuant to this part in
response to a release of hazardous or deleterious
substances.

(3) The department shall:

{a) establish and implement a system for prioritizing
sites for remedial action based on potential effects on
human health and the environment; and

(b) investigate, negotiate, and take legal action, as
appropriate, to identify responsible parties, to obtain the
participation and financial contribution of responsible
parties for the remedial action, to achieve remedial action,
and to recover costs and damages incurred by the state.

{4) There must be deposited in the fund:

{a) all penalties, forfeited performance honds, natural

resgurce damages, and remedial action costs recovered
pursuant ta 75-10-715;

{b) all administrative penalties assessed pursuant to
75-10-714 and all c¢ivil penalties assessed pursuant to
75-10-711(5};

{(c} funds appropriated to the fund by the legislature;
and

(d} funds received from the interest income ©f the
resource indemnity trust fund pursuant to 15-38-202.

{5} Whenever a

legislative appropriation is

insufticient to carry out the provisions of this part and

_,.  INTRODUCED BILL
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additicnal money remains in the fund, the department shall
seek additional authority to spend money from the fund
through the budget amendment process provided for in Title
17, chapter 7, part 4.

{6) Whenever the amount of money in the fund 1is
insufficient to carry out remedial action, the dJdepartment
may apply to the governor for a grant from the environmental
contingency account established pursuant to 75-1-1101.

{7) The department shall submit to the legislature at
the beginning of each regular session a complete financial
report on the fund, including a description of all
expenditures made since the preceding reporc.”

Section 2. section 75-10-713, MCA, is amended to read:

%75-10-713. Public notice of administrative order or

consent decree -- written comments -- hearing -- response.

{1y Except as provided in 7%5-10-712, before final approval
by the director of the department of any administrative
order on consent issued pursuant to 75-10-711 or before
judicial approval of a consent decree issued pursuant to
this part, the department shall:

ta) publish a notice and brief description o©f the
proposed order or decree in a daily newspaper of general
circulation in the area affected and make copies of the
proposal available to the public:

{by provide at least 30 days (or whatever additional
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time the department may in its discretion grant upon written
request) for submission of written comments regarding the
proposed order or decree andy-upen-written-request-by-ig-or
more-peraens-or-by-a-group-having-i6-or--more--members——{but
not-—-tneinding--a-—tiable--persenyy; conduct a public meeting
hearing at or near the Facility for the purpose of receiving
verbal comment regarding the proposed order or decree; and

(c) consider and respond to written or verbal comments
properly submitted during the comment period or at the
public meetimg hearing; and

(d) obtain the approval of the governing body in the

affected area.

(2) Upon making a final decision regarding the proposed
order or decree, the department shall publish notice, as
provided under subsection (1), and make copies of the
approved order or decree available to the public. The order

or decree must contain a concise statement of the principal

rea.:ons  for and against its adoption, incorporating in the

order or decree the reasoens for overruling the

considerations urged against it. If no written or verbal

comments are received, the department may omit the statement

of reasons.”
Section 3. section 75-10-714, MCA, is amended to read:

"75-10-714, Administrative pen.lties. (1) In lieu of

proceeding under 75~10-711(5), the department may assess

‘4_.



10
11
12
i3
14
15
16
17
18
15
20
21
22
23
24

25

LC 0208/01

penalties of not more than $1,000 per day per wvioclation
against a person liable under 75-10-715(1) for a release or
threat of release who has failed or refused to comply with
an crder issued by the department pursuant to 75-10-711(4)
or against a person who has failed or refused to comply with
an order issued by the department pursuant to 75-10-707(5).
{2) In determining the amount of any penalty assessed
pursuant to this section, the department shall take intgo

account the costs it has incurred; the nature,

circumstances, extent, and qgravity of the noncompliance;
and7 with respect to the person liable under 75-10-715(1),
his ability to pay; any prior history of such viclations:
the degree of culpability; the economic benefit or savings,
if any, vresulting from the noncompliance; and any other
matters as justice may reguire.

{3) An administrative penalty may not be collected
pursuant to this section unless the person charged with the
noncompliance is given notice and opportunity for a hearing
with respect to the noncompliance. The notice and
opportunity for a hearing must conform to the requirements
of Title 2, chapter 4, part 6.

(4) A person against whom a penalty is assessed under
this section may obtain judicial review of the penalty as
provided for in Title 2, chapter 4, part 7.

{%) Administrative penalties payable under this section

—-5—
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must be deposited in the environmental quality protection

fund established in 75-10-704."

Section 4. section 75-10-719, MCA, is amended to read:
"75-10-719. Settiement - bar to contribution
liability. (1} A person who has resoclved his liability to
the state arising under 75-10-715% or section 107(a)(l)
through {a)(4) of CERCLA 42 U.S.C. 9607(a}(l) through
(ayt4), in an administrative or ijudicially approved
settlement is not 1liable for claims for contribution
regarding matters addressed in the settlement. The
settlement does not discharge any of the other potentially
liable persons unless its terms provide a discharge. The
terms of the settiement may reduce the potential 1liability
of the other potentially liable persons by the amount of the
settlement .,

{2) If the state has obtained less than complete relief
from a person who has resolved his liability to the state in
an administrative or judicially approved settlement, the
state may bring an action against any other person who has
not resolved his liability.

(3) A person who has resolved, in whole or in part, his
liability to the state for the release or for remedial
action costs in an administrative or Jjudicially approved
settlement may seek contribution from a person who is not

party to a sottlement referred to in subsection (1).

-8~
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(4) Whenever practicable and in the public interest, as
determined by the director of the department, the department
may, as promptly as possible, reach a final settlement with
a person liable wunder 75-10-715 1in an administrative or
civil action under 75-10-711 if sueh the settlement involves
only a minor portion of the response costs at the facility
concerned and, in the judgment of the department, the
conditions in either of the following subsection (4)(a) or
(4)(b) are met:

(a) Both of the following are minimal in comparison to
other hazardous or deletericus substances at the facllity:

(i) the amount of the hazardous or deleterious
substances contributed by that person to the facility:

{i1) the toxic or other hazardous effects of the
substances contributed by that person to the facility.

(b) (i) The person:

(A) is the owner of the real property on or in which
the facility 1is located;

{B) did not conduct or permit the generation,
transportation, storage, treatment, or disposal o©of any
hazardous or deletericus substance at the facility:; and

(C) did not contribute to the release or threat of
release of a hazardous or deletericus =substance at the
facility through any action or omission,

(ii) This subsection (4)(b) does not apply if the person
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purchased the real property with actual or constructive
knowledge that the property was used for the generation,
transportation, storage, treatment, or disposal of any
hazardous or deleterious substance.

(5) As part of an administrative or judicially approved

settlement agreement, the department shall require the

posting of a bond, in an amount determined by the

department, to ensure the long-term maintenance of the

remedial action site."

Section 5. section 75-10-721, MCA, is amended to read:

"75~10-721. Degree of cleanup regquired - permit

exemption -— performance bond. (1) A remedial action

performed under this part must attain a degree of cleanup of
the hazardous or deleterious substance and control of a
threatened release or further release of that substance that
assures present and future protection of public health,
safety, and welfare and of the environment.

{2) In approving or carrying out remedial actions
performed under this part, the department:

{(a) shall require cleanup consistent with applicable
state or federal environmental reguirements, criteria, or
limitations;

(b} shall consider and may require cleanup consistent
with substantive state or federal environmental

regquirements, criteria, or limitations that are well-suited

.._8_.
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to the site conditions; and

{e) shall select remedial actions that, at a minimum,
protect public health, safety, and welfare and the
environment and that:

(i} wuse permanent solutions;

{ii) use alternative treatment technologles or rescurce
recovery technologies to the maximum extent practicable; and

(iii) are cost-effective, taking into account the total
short- and long-term costs of the actions, including the
cost of operation and maintenance activities for the entire
period during which the activities will be required.

(3) The department may exempt any portion of a remedial
action that is conducted entirely on site from a state or
local permit that would, in the absence of the remedial
action, be required if the remedial action is carried out in
accordance with the standards established under subsection
{1) and this part.

(4) The department may require a performance bond from

a liable person or a remedial action contractor in an amount

that the department determines will ensure attainment of the

degree of cleanup reguired by subsections (1) and (2)."
Section 6. Section 75-10-723, MCA, is amended to read:
"75-~10-723. Agreements to perform remedial action. (1)

To expedite effective remedial actions and minimize

litigation, the department, in its disecretion and whenever

-9-
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practicable and in the public interest, may negotiate and
enter into an agreement with any person, including the owner
or operator of the facility from which a release emanates,
to perform a remedial action if the department determines
that the action will be properly done by the person. The

agreement must contain a provision requiring the posting of

a performance bond, as provided in 75-10-71%(5), and any

terms and conditions that the department in its discretion
determines to be appropriate.

{2} Whenever the department enters into an agreement
under this section for remedial action or for assessment or
payment of natural resource damages, the agreement must be
filed in an appropriate district court as a consent decree
and must be available for public comment for at least 30
days.

{3) A decislon of the department tc enter inte or not
enter into agreements under this section is not subject to
judicial review."

NEW SECTION. Section 7. Severability. If a part of

fthis act] is invalid, all valid parts that are severable
from the invalid part remain in effect, If a part of {this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.”

-End-

_10_
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APPROVED BY COMM. ON
NATURAL RESOURCES

HOUSE BILL NO. 539

INTRODUCED BY DAILY, RANEY

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
STATE COMPREHENSIVE ENVIROMMENTAL CLEANUP AND RESPONSIBILITY
ACT; REQUIRING-AFPPROVAL-GP-A-CONSENT--BEEREE--B¥--PHE--LOEAL

GOVERNING-~BOP¥+ CLARIFYING THAT THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES MAY TAKE REMEDIAL ACTION AT A SITE

THAT IS SUBJECT TO THE FEDERAL COMPREHENSIVE ENVIRONMENTAL

RESPONSE, COMPENSATION, AND LIABILITY ACT OF 1980; PROVIDING

FOR PERFORMANEE~-~--BONDS FINANCIAL ASSURANCE TC ENSURE

COMPLIANCE WITH AGREEMENTS AND TO PROVIDE FOR LONG-TERM
MAINTENANCE OF REMEDIAL ACTION SITES; REQUIRING A RESPONSE
TO WRITTEN COMMENTS OR COMMENTS RECEIVED AT A PUBLIC MEETING
OR HEARING ON A PROPOSED WORKPLAN, ORDER, OR DECREE;
EbARFPY ING—PHAT-ADMINISTRATIVE-EOSTS-MUSE-BE-RECOVERED--WHEN
PESSEIBEET-—-—ANB AMENDING SECTIONS 75-10-704, 75-10-711,
75-10-713, #5-16-F14y 75-10-71%, AND 75-10-721, AND

75-28-7237 MCA; AND PROVIDING A RETROACTIVE APPLICABILITY

DATE. "

STATEMENT OF INTENT

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL TO

PROVIDE GUIDANCE TO THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES CONCERNING RULEMAKING TO ESTABLISH
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THE SPECIFIC TERMS AND CONDITIONS OF FINANCIAL ASSURANCE

THAT A LIABLE PERSON IS REQUIRED TO PROVIDE PURSUANT TO

75-10-719 AND 75-10-721. THE DEPARTMENT SHALL CONSULT AND TO

THE GREARTEST EXTENT PRACTICABLE RELY UPON FINANCIAL

ASSURANCE CONCEPTS AND REQUIREMENTS CONTAINED IN FEDERAL

REGULATIONS THAT IMPLEMENT THE FEDERAL COMPREHENSIVE

ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY ACT QF

1980, AS AMENDED.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 75-10-704, MCA, is amended to read:
“75-10-704. Environmental quality protection Eund. (1}

There is created in cthe state special revenue fund an

environmental quality protection fund to be administered as

a revolving fund by the dJdepartment. The department is

authorized to expend amounts from the fund necessary to

carry out the purposes of this part.

{2) The fund may be used by the department only to
carry out the provisions of this part and for remedial
actions taken by the department pursuant to this part in

response to a release of hazardous or deleterious

substances.
(3) The department shall:
t4) establisn and implement a system Icr prioritizing

sites for remedial action based on potentlal effects on

-2- HB 539
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huyman health and the environment; and

[b) investigate, negotiate, and take legal action, as
appropriate, to identify responsible parties, to obtain the
participation and financial contribution of responsible
parties for the remedial action, to achieve remedial action,
and to recover costs and damages incurred by the state.

{4) There must be deposited in the fund:

{a) all penalties, forfeited performance--——bonds

FINANCIAL ASSURANCE, natural resource damages, and remedial

action costs recovered pursuant to 75-10-715;

{b) ail administrative penalties assessed pursuant to
75-10-714 and all civil penalties assessed pursuant to
75=10-711(5):

{c} funds appropriated to the fund by the legislature;
and

(d} funds received from the interest income of the
resource indemnity trust fund pursuant to 15-38-202.

[{5) Whenever a legislative appropriation is
insufficient to carry out the provisions of this part and
additional money remalins in the fund, the department shall
seek additional authority to spend money Erom the fund
through the budget amendment process provided for in Title
17, chapter 7, part 4.

(6) Whenever the amcunt of money in the fund is

insufficient to carry out remedial action, the department

-3~ HB 539
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may apply to the governor for a grant from the enviranmental
contingency account established pursuant to 75-1-1101.

(7) The department shall suybmit to the legislature at
the beginning of each reqular session a complete financial
report on the fund, 1including a description cf all

expenditures made since the preceding reportc.”

SECTION 2. SECTION 75-10-711, MCA, IS AMENDED TO READ:

"75-10-711, Remedial action —— orders -- penalties ——
judicial proceedings. (1) The department may take remedial
action whenever:

{a) there has been a release or there is a substantial
threat ¢of a release into the environment that may present an
imminent and substantial endangerment to the public health,
welfare, or safety or the environment:; and

{b) the appropriate remedial action will not be done
properly and expeditiously by any person 1liable under
75-10-715{1).

(2) Whenever the department 1s authorized to act
pursuant to subsection (1) or has reason to believe that a
release has occurred or is about to occur, the deparetment
may undertake remedial action in the form of any
investigation, menitoring, survey, testing, or other
information-gathering as authorized by 75-10-707 that is
necessary and appropriate to identify the existence, nature,

origin, and extent of the release or the threat of release

-4- HB 539
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and the extent and imminence of the danger to the public
nealth, safety, or welfare or the environment.

{3) &ny person 1liable under 75-10-715(1) must take
immediate action to contain, remove, and abate the release.
Except as provided in 75-10-712, the department 1is
authorized to draw upon the fund to take action under
subsection {1} if it has made diligent gocd faith efforts to
determine the identity of the person or persons liable for
the release or threatened release and:

(a) is unable to determine the identity ¢f the Lliable
person Or persons in a manner consistent with the need to
take timely remedial action; or

{b} the person or persons determined by the department
to be 1liable under 75-10-715(1} have been informed in
writing of the department's determination and have been
requested by the department to take appropriate remedial
action but are unable or unwilling to take action 1in a
timely manner; and

(c) the written notice to each person informs him that
if he is subsequentiy found liable pursuant to 75-10-715{1),
he may be required to reimburse the fund for the state's
remedial action costs and may be subject o penalties
pursuant to 75-10-715(3).

(4) Whenever the department is autrhorized to act

pursuant to subsection (1) cr has reason tc pelieve that 4

-5=- HB 539
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release that may pose an imminent and substantlal threat to
public health, safety, or welfare or the environment has
occurred or is about to oceur, it may issue tc any person
liable under 75-106-715(1) cease and desist, remedial, or
other orders as may be necessary or appropriate to protect
public health, safety, or welfare or the environment,.

{5) A person who viclates or fails or refuses to comply
with an order issued under 75-10-707 or this section may, in
an action brought to enforce the order, be assessed a civil
penalty of not more cthan $10,000 for each day in wnich a
violation occurs or a failure or refusal to comply
continues, In determining the amount of any penalty
assessed, the court may take into account the nature,
circumstances, extent, and gravity of the noncompliance and,
with respect to the person liable under 75-10-715(1l), his
ability to pay; any prior history of such wviolations: the
degree of culpability; the economic benefit or savings, if
any, resulting from the noncompliance; and any other matters
as justice may require. Civil penalties collected under this
subsection must be deposited inte the envircnmental guality
protection fund established in 75-10-704.

{6) A court has jurisdiction to review an order issued
under 75-10-707 or this section only in the following
acoions:

{a) an action under 75-10-715 to recover remedial

—6- HB 53%
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action costs or penalties ar for contribution;

{b} an action to enforce an order issued under
75-10-707 or this section;

(C) an action toc recover a civil penalty for violation
cf or failure to comply with an order issued under 75-10-707
or this section; or

(d) an action by a person to whom an order has been
issnyed to determine the validity of the order, only 1if the
persocn has been in compliance and ceontinues in compliance
with the order pending decision of the court.

{7) In considering objections raised in a judicial
action regarding orders issued under this part, the court
shall uphold and enforce an order issued by the department
unless the cbjecting party can demonstrate, on the
administrative record, that the department's decision to
issue the order was arbitrary and capricious or otherwise
not in accordance with law.

(8) Instead of issuing & notification or an order under
this secticn, the department may bring an action for legal
or egquitable relief in the district court of the county
where the release or threatened release occurred or in the
first judicial district as may be necessary to abate any
imminent and substantial endangerment to the public health,
safety, or welfare or the environment resulting from the

release or threatened release.
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{9) The department may take remedial action pursuant to

subsection (1) at a site that is regulated under the federal

Comprehensive Environmental Response, Compensation, and

Liability Act of 1980, Public Law 96-510, if the department

determines that remedial action is necessary to carry out

the purposes of this part."

Section 3. section 75-10-713, MCA, is amended to read:

"75-10-713, Public notice of WORKPLAN, administrative

order, or consent decree -- written comments -- MEETING -—
hearing -- response. (1} Except as provided in 75-10-712,

before finmai-approvai-by the director of the department ef

SUBMITS COMMENTS TO THE U.S. ENVIRONMENTAL PROTECTION AGENCY

ON A PROPOSED WORKPLAN OR APPROVES any administrative order

on consent, issued pursuant to 75-10-711, or before judicial
approval of a consent decree issued pursuant to this part,
the department shall:

(a) publish a notice and brief description of the
proposed WORKPLAN, order, or decree in a daily newspaper of
general circulation in the area affected and make copies of
the proposal available to the public;

(B} RECEIVE COMMENTS FROM THE COUNTY COMMISSIONERS AND

GOVERNING BODIES OF CITIES, TOWNS, AND CONSOLIDATED LOCAL

GOVERNMENTS IN WHOSE GEOGRAPHICAL AREA OF JURISDICTION THE

PROPOSED WORKPLAN, ADMINISTRATIVE ORDER, OR CONSENT DECREE

WOULD APPLY;

-8- HB 539
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tb¥{C) provide at least 30 days (or whatever additional
time the department may in its discretion grant upon written
request) for submission of written comments regarding the
proposed WORKPLAN, order, or decree andy--upen--written
request--by--i8--or--more-perseons-cr-by-a-group-having-ig-or
more-members-{tbue-not-inetnding-a-titabte-personty, AND UPON

WRITTEN REQUEST BY 10 OR MORE PERSONS OR BY A GROUP HAVING

10 OR MORE MEMBERS (BUT NOT INCLUDING A LTIABLE PERSON).

conduct a public meeting hearing MEETING at or near the

facility for the purpose of receiving verbal comment
regarding the proposed WORKPLAN, order, or decree; and

(D) AT THE REQUEST OF THE COUNTY COMMISSIONERS OR THE

GOVERNING BODY OF A CITY OR TOWN OR OF A CONSOLIDATED LOCAL

GOVERNMENT WITHIN WHOSE AREA OF JURISDICTIQON A REMEDIAL

ACTION SITE IS LOCATED, CONDUCT A PUBLIC HEARING; AND

tey(E) consider and respond to RELEVANT written or

verbal comments properly submitted during the comment period

or at the public meeting MEETING OR hearingy-and

fd)y--obtemin--the--approvai--cf-the-governing-bedy-in-the

aftfecred-area,

(2) Upon making a final decision regarding the proposed
WORKPLAN, order, or decree, the department shall publish
notice, as provided under subsection (1), and make copies of

the DEPARTMENT'S COMMENTS ON THE WORKPLAN OR THE approved

order or decree available to the public. The-order—or-decree
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muat-cantain-a-concise-statement-of-——the--principat--reascns

far——and-against-ita-adepriony-—tncorporating-in-the-osrder-or

decrea-the-reassns-fer-averruling—the--considevarions-—urged

against-—tts-——If-no-written-or-verbai-commenta-are-receivedy

the-departmenc--may--omit——the—-statement--of--reasonss THE

ADMINISTRATIVE RECORD SUPPORTING THE DEPARTMENT'S COMMENTS

ON THE WORKPLAN OR THE APPROVED QRDER OR DECREE MUST CONTAIN

THE DEPARTMENT'S RESPONSE SUMMARY PREPARED PURSUANT TO

SUBSECTION (1)(E)."

Seer+ron-Ir--Seeckion-75-10-F147-MECAT-rs-amended-to-reads

L35-38-F14--—Admintarrative-penattiess—¢tiy——fn--tien--nf
proceesding--under—-75-10-711{5y7--the--department-may-assess
pennities-of-noct-more-than--51;080-—-per--day-——per--visiarton
against--a-person-trabie-under-75-10-7i5¢ty-for-a-retease-or
threat-sf-retease-who-has-faited-or-refused-to——sempiy-~with
an--crder——itsaned-by-the-department-pursnant-to-#5-18-713{4%¥
er-against-a-person-who-has-fairied-or-refused-to-compiy-wtth
an-order-issued-py-the-department-paravant-+te—-75-10-72682¢5+~

t2¥--in-determining-the-ameunt-of-any--pensiey--assessed
pursaant--t&--this--sectiony-—the-deparcment-shail-take-tnre

accaunt the---¢oata———fe~~-has-~-ineurreds the-——nacure;

ctreumseancesy-extent;-and--gravity--of--the--nonecempltiancer
and7-—with--respset—to-the-person-iiabte-under-25-360-715¢14+
his-abtritty-to-payr-any-prior-hisesry--s&-—aueh--vielatianas

the--degree-cof-cuipabitity;-the-ecanomic-benefic-or-savings;
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+f-any;-resulting-from--tha--noancampliance;-—and--any-——-other
matters-as-justice-may-reguires
t3y--An--admintstrative—-penaity--may--not--be-cotitected
pursaant-to-tihis-sectiton-unteas-the-perssn-charged-with--che
aoncompriance--ts-given-netice-and-opportunity-for-a-nearing
with--respect--to-—the-—-noncompitances----Fhe---notice---and
opportanity--for-—a-hearing-must-conform-te—the-reguirements
of-Piete-Zy-chapter—47-part-6+
t44-—A-persocn-against-whom-a-penaity-is-—assessed--under
this--section--may--obtatn-gndiciat-review-of-the-penatty-as
previded-for-in-FPitie-27-chapter-4;-part-7<
$5)--Admintstrative-penaities-payabie-under-this-seerion
must-be-deposited-in-the--environmentat--gquaticy--protection
fund-established-in-75-30-F041
Section 4. section 75-10-719, MCA, is amended to read:
“75-10-719. Setilement - bar to contribution
liability. {1) A perscn who has resolved his liability to
the state arising under 75-10-715 or section 107{aj(1l)

through (a){4) o<f CERCLA 42 U.S.C. 9507(a)(l) through

fay(4), in an administrative or judicially approved
settlement is not liable for c¢laims for contribution
regarding matters addressed in the settlement. The

settlement does not discharge any of the other potentially
liable persons unless its terms provide a discharge. The

rerms of the settlement may reduce the potentiai liability
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of the other potentially liable persons by the amount of the
settlement,

{2} TIf the state has obtained less than complete relief
from a person whc has resolved his liability to the state in
an administrative or judicially approved settlement, the
state may bring an actien against any other person who has
not resolved his liability.

(3) A person who has resolved, in whole or in part, his
liability toc the state for the release or for remedial
action costs in an administrative or judicially approved
settlement may seek contribution from a person who is not
party to a settlement referred to in subsection (1).

{4) Whenever practicable and in the public interest, as
determined by the director of the department, the department
may, as promptly as possible, reach a final settlement with
a person liable under 75-10-715 in an administrative or
civil action under 75-10~711 if sueh the settlement involves
only a minor portion of the response costs at the facility
concerned and, in the judgment of the department, the
conditicons in either of the following subsection (4)(a) or
{4){b) are met:

(a) Both of the following are minimal in comparison to
other hazardous or deletericus substances at the facility:

(i) the amount of the hazardous or deleterious

substances contributed by that person to the facilicy;
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(ii) the toxic or other hazardous effects of the
substances contributed by that person to the facility.

(b) (i) The perscon:

{A} 1s the owner of the real property on or in which
the facility is located;

{B) did not conduct ar permit the generation,
transportation, storage, treatment, or disposal of any
hazardous or deleterious substance at the facility; and

(C) did not contribute to the release or threat of
release of a hazardous or deleterious substance at the
facility through any action or omission.

{ii}) This subsection (4)(b) does not apply if the person
purchased the real property with actual or constructive
knowledge that the property was used for the generation,
transportation, storage, treatment, or disposal of any
hazardous or deleterious substance.

(5) As part of an administrative or judicially approved

settlement agreement, the department shati MAY require the

posting--of-—a--bhond LIABLE PERSON TO PROVIDE FINANCIAL

ASSURANCE, in an amcunt determined by the department, to

ensure the long-term OPERATION AND maintenance of the

remedial action site, THE LIABLE PERSON SHALL PROVIDE THE

FINANCIAL ASSURANCE BY ANY ONE METHOD OR COMBINATION OF

METHODS SATISFACTORY TO THE DEFARTMENT, INCLUDING BUT NOT

LIMITED TO INSURANCE, GUARANTEE, PERFORMANCE OR OTHER SURETY
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BOND, LETTER OF CREDIT, AND QUALIFICATION AS A

SELF-INSURER."
Section 5. sectiocn 75-10-721, MCA, is amended to read:

"75-10-721. Degree of cleanup required - permit

exemption --~ perfeormance--beond FINANCIAL ASSURANCE. (1) A

remedial action performed under this part must attain a
degree of cleanup of the hazardous or deleterious substance
and control of a threatened release or further release of
that substance that assures present and future protection af
public health, safety, and welfare and of the environment.

(2} In approving or carrying out remedial actions
performed under this part, the department:

(a) shall require cleanup consistent with applicable
state or federal environmental requirements, criteria, or
limitations;

(b) shall consider and may reguire cleanup consistent
with substantive state cr federal environmental
requirements, criteria, or limitations that are well-suited
to the site conditiens; and

(c) shall select remedial actions that, at a minimum,
protect public health, safety, and welfare and the
environment and that:

{i) use permanent solutions;

{i1) use alternative treatment tecarsizgie. or ressurce

i)

recovery technologies to the maximum extent practicable; and
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(iii) are cost-effective, taking into account the total
short- and long-term costs of the actions, including the
cost of operation and maintenance activities for the entire
period during which the activities will be required,

{3) The department may exempt any portion of a remedial
action that is conducted entirely on site from a state or
local permit that would, in the absence of the remedial
action, be required if the remedial action is carried out in
accordance with the standards established under subsection
{1) and this part.

(4) The department may require a~--performance——bond

FINANCIAL ASSURANCE from a liable person er-a-remedial

amtion-—-contracteor in an amount that the department

determines will ensure attainment-of-the-degree-of-cieanup

required-by-subsections-tiy-and-{24+ THE LONG-TERM QPERATION

AND MAINTENANCE OF THE REMEDIAL ACTION SITE. THE LIABLE

PERSON SHALL PROVIDE THE FINANCIAL ASSURANCE BY ANY ONE

METHOD OR COMBINATION OF METHODS SATISFACTORY TO THE

DEPARTMENT, INCLUDING BUT NOT LIMITED TO INSURANCE,

GUARANTEE, PERFORMANCE OR OTHER SURETY BONPB, LETTER OF

CREDIT, AND QUALIFICATION AS A SELF-INSURER."

Sectien-67-~5ectéon-?5—10—?237-HEAT-is—amended-ee-read:
“45-&0—?25:——Agreements——to*perEorm~remediai-act&on7-fi7
Tc——expedite——eéEeetive'~remediai---actions———und———minimize

iieigabionr——the——deparcmene7—&5—ita-discretian-und-uheﬂever
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practicabie-and-in-the-publie—interese;--may--negotiate——and
spter-into-an-agreasnent-with-any-pessen;-tnsinding-the-owner
or--operater-—of-the-facitity-from-whieh-a-retease-emanates;
to-perform-a—remediat-action—tf-—the--department—-determines
that——the--action--witi--be-preperiy-done-by-the-peraosn-Fhe

agreement-must—contain a-provision-reaguiring-the-paseing——of

a--performance—-bond;-—-as-—preovided-in-35-18-F19¢+5yy—and-any

terma—and—-conditions—chat-the-department—-tn—-tts—-drscretion
determines-to-be-apprepriates

t2)--Whenever—~the--—department-—-encers-into-an—-agreement
under-this-section—for-remedinat-action-ar-far-assansment-——or
payment-—-of--naturai-rescurce-damages;-the-agreement-muse—be
filed-in-an-appropriate-district-court-as-a--conaent--decree
and—-mu:t—-be—-avuiiabic-—fer—pubiic-cemment—fer—at-}east-ae
daysa~

$3}~--A-decision-of-the-department-to-entepr-into-—or-—-nate
encer--into-—agreements-under—this-sepeion-its-nac-sebiect—teo
Judictat-reviewsi

NEW SECTION. Section 6. Saverability, If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable Erom the invalid applications.

NEW SECTION. SECTION 7. RETROACTIVE APPLICABILITY.
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[{THIS ACT] APPLIES RETROACTIVELY, WITHIN THE MEANING OF

1-2-109,

TO OCCURRENCES AFTER JUNE 30, 1985.

~-End-
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HOUSE BILL NO, 539
INTRODUCED BY DAILY, RANEY

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
STATE COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY
ACT; REQUIRING-APPROVAL-GF-A-CONSENY--BEEREE--BY¥--FHE--bO€AE

BOVERNEING-POBY¥s CLARIFYING THAT THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES MAY TAKE REMEDIAL ACTION AT A SITE

THAT IS SUBJECT TO THE FEDERAL COMPREHENSIVE ENVIRONMENTAL

RESPONSE, COMPENSATION, AND LIABILITY ACT OF 1980; PROVIDING

FOR PERFORMANCE---BONBS FINANCIAL ASSURANCE TO ENSURE

COMPLIANCE WITH AGREEMENTS AND TO PROVIDE POR LONG-TERM
MAINTENANCE OF REMEDIAL ACTION SITES; REQUIRING A RESPONSE
TO WRITTEN COMMENTS OR COMMENTS RECEIVED AT A PUBLIC MEETING
OR HEARING ON A PROPOSED WORKPLAN, ORDER, OR DECREE;
EDARIPY¥ING-PHAP-ADBMEINISPRAPEVE-COSTS-MUSP-BE-RECOVERED- -WHEN
POSSEIBBEy---AND AMENDING SECTIONS 75-10-704, 75-10-711,
75-10-713, 3I5-16-Fidy 75-10-719, AND 75-10-721, AND

75-16-7237 MCA; AND PROVIDING A RETROACTIVE APPLICABILITY

DATE. "

STATEMENT QF INTENT

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL TO

PROVIDE GUIDANCE TO THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES CONCERNING RULEMAKING TO ESTABLISH
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THE SPECIFIC TERMS AND CONDITIONS OF FINANCIAL ASSURANCE

THAT A LIABLE PERSON IS REQUIRED TO PROVIDE PURSUANT TO

75-10-719 AND 75-10-721. THE DEPARTMENT SHALL CONSULT AND TO

THE GREATEST EXTENT PRACTICABLE RELY UPON_FINANCIAL

ASSURANCE CONCEPTS AND REQUIREMENTS CONTAINED IN FEDERAL

REGULATIONS THAT IMPLEMENT THE FEDERAL COMPREHENSIVE

ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY ACT OF

1980, AS AMENDED.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 75-10-704, MCA, is amended to read:
"75-10-704. Environmental gquality protection fund. (1)

There is created in the state special revenue fund an

environmental gquality protection fund to be administered as

a revolving fund by the department, The department is

authorized to expend amounts from the fund necessary to

carry out the purposes of this part.

{2) The fund may be used by the department only to
carry out the provisions of this part and for remedial
actions taken by the department pursuant to this part in

response to a release of hazardous or deleterious

substances.
(3} The department shall:
(a} establish and implement a system for prioritizing

sites for remedial action based on potential effects on

-2- HB 539
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human health and the environment; and

(b) investijate, negotiate, and take legal action., as
appropriate, to identify responsible parties, to obtain the
participation and financial contribution of responsible
parties for the remedial action, to achieve remedial action,
and to recover costs and damages incurred by the state.

(4) There must be deposited in the fund:

(a) all penalties, forfeited performance———-bonds

FINARCIAL ASSURANCE, natural resource damages, and remedial

action costs recavered pursuant te 75-10-715;

[b} all administrative penalties assessed pursuant to
75-10-714 and all civil penalties assessed pursuant to
75-10-711(5);

(c¢) funds appropriated to the fund by the 1legislature;
and

(d} funds received from the interest income of the
resource indemnity trust fund pursuant to 15-38-202.

{5) Whenever a legislative appropriation is
insufficient to carry out the provisions of this part and
additional money remains in the fund, the department shall
seek additional authority to spend money from the fund
through the budget amendment process provided for in Title
17, chapter 7, part 4.

{(6) Whenever the amount of money in the fund is

insufficient to carry out remedial action, the department
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may apply to the governor For a grant from the environmental
contingency account established pursuant to 75-1-1101.

(7) The department shall submit to the legislature at
the beginning cf each regular session a complete financial
report on the fund, 1including a description of all

expenditures made since the preceding report.”

SECTION 2. SECTION 75-10-711, MCA, IS AMENDED TO READ:

"75-10-711. Remedial action —- orders —— penalties --
judicial proceedings. (1) The department may take remedial
action whenever:

(a} there has been a release or there is a substantial
threat of a release intc the environment that may present an
imminent and substantial endangerment to the public health,
welfare, or safety or the environment; and

b} the appropriate remedial actiocn will not be done
properly and expeditiously by any person liable under
75-10-715(1).

(2) Whenever the department 1is authorized to act
pursuant to subsection (1) or has reascon to believe that a
release has occurred or is about to occur, the department
may undertake remedial action in the form of any
investigation, monitoring, survey, testing, or other
information-gathering as authorized by 75-10-707 that is
necegsary and appropriate to identify the existence, nature,

origin, and extent of the release or the threat of release
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and the extent and imminence of the danger to the public
health, safety, or welfare or the environment.

{3) Any person liable under 75-10-715(1l) must take
immediate action to contain, remove, and abate the release.
Except as provided in 75-10-712, the department is
authorized to draw upon the fund to take actien under
subgsection (1) if it has made diligent goeod faith efforts to
determine the identity of the person or persons liable for
the release or threatened release and:

{a) is unable to determine the identity of the liable
person or perseng in a manner consistent with the need to
take timely remedial action; or

{b) the person or persons determined by the department
to be liable under 75-10-715(1) have been informed in
writing of the department's determination and have been
requested by the department to take appropriate remedial
action but are unable or unwilling to take action in a
timely manner; and

{c) the written notice to each person informs him that
if he is subsequently found liable pursuant to 75-10-715(1).
he may be required toc reimburse the fund for the state's
remedial action costs and may be subject to penalties
pursuant to 75-10-715(3),.

{4) Whenever the department 1is authorized to ace

pursuant to subsection (1) or has reason to believe that a
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release that may pose an imminent and substantial threat to
public health, safety, or welfare or the environment has
ceccurred or is about to occur, it may issue to any person
liable under 75-10-715(1}) cease and desist, remedial, or
other orders as may be necessary or appropriate to protect
public health, safety, or welfare or the environment.

{5) A person who vioclates or fails or refuses to comply
with an order issued under 75-10-707 or this section may. in
an action brought to enforce the order, be assessed a civil
penalty of not more than $10,000 for each day in which a
viclation occurs or a failure or refusal to comply
continues. In determining the amount of any penalty
assessed, the court may take into account the nature,
circumstances, extent, and gravity of the noncompliance and,
with respect to the person liable under 75-10-715(1), his
ability to pay; any prior history of such violations; the
degree of culpability; the economic benefit or savings, if
any, resulting Erom the noncompliance; and any other matters
as justice may require. Civil penalties collected under this
subsection must be deposited into the environmental quality
protection fund established in 75-10-704.

(6) A court has jurisdiction to review an order issued
under 75-10-707 cr this section only in the following
actions;

(a) an action wunder 75-10-~715 to recover remedial

G- HB 539
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action costs or penalties or for contribution;

(b) an action to enforce an order issued under
75-10-707 or this section;

(c} an action to recover a civil penalty for violation
of or failure to comply with an order issued under 75-10-707
or this section; or

{d) an action by a person to whom an order has been
issued to determine the validity of the order, only if the
person has been in compliance and continues in compliance
with the order pending decision of the court.

{7) In considering objections raised in a judicial
action regarding orders issued under this part, the court
shall uphcld and enforce an order issued by the department
unless the objecting party can demonstrate, on the
administrative record, that the department's decision to
issue the order was arbitrary and capriciocus or otherwise
not in accordance with law.

(8) Instead of issuing a notification or an order under
this section, the department may bring an action for legal
or equitable relief in the district court of the county
where the release or threatened release occurred or in the
first Jjudicial district as may be necegsary to abate any
imminent and substantial endangerment to the public health.
safety, or welfare or the environment resulting from the

release or threatened release.
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{2) The department may take remedial action pursuant to

subsection (1) at a site that is regulated under the federal

Comprehensive Envircnmental Response, (Compensation, and

Liability Act of 1980, Public Law 96-510, if the department

determines that remedial action is necessary to carry out

the purposes of this part."

Section 3. Section 75-10-713, MCA, is amended to read:
*75-10-713. Public notice of WORKPLAN, administrative

crder, or consent decree -— written comments -- MEETING --

hearing -- response. {1) Except as provided in 75-10-712,

before finai-approvai—by the director of the department eof

SUBMITS COMMENTS TO THE U,S. ENVIRONMENTAL PROTECTION AGENCY

ON A PROPOSED WORKPLAN OR APPROVES any administrative order

on consent, issued pursuant to 75-10-711, or before judicial
approval of a consent decree issued pursuant to this part,
the department shall:

(a) publish a notice and brief description of the
proposed WORKPLAN, order, or decree in a daily newspaper of
general circulation in the area affected and make copies of
the proposal available to the public;

{B) RECEIVE COMMENTS FROM THE COUNTY COMMISSIONERS AND

GOVERNING BODIES OF CITIES, TOWNS, AND CONSOLIDATED LOCAL

GOVERNMENTS IN WHOSE GECGRAPHICAL AREA OF JURISDICTION THE

PROPOSED WORKPLAN, ADMINISTRATIVE ORDER, OR CONSENT DECREE

WOULD APPLY;
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tby(C) provide at least 30 days (or whatever additional
time the department may in its discretion grant upon written
request) for submissidn of written comments regarding the
proposed WORKPLAN, order, or decree ands—-upon--written
request——by--1d~--or--more-persons-or-by-a-group-having-i16-er
more-members—tbhut-—not-inciuding-a-itabie-persendyy, AND UPON

WRITTEN REQUEST BY 10 OR MORE PERSONS OR BY A GROQUP HAVING

10 OR MORE MEMBERS (BUT NOT INCLUDING A LIABLE PERSON},

conduct a public meeting hearing MEETING at or near the

facility for the purpose of receiving verbal comment
regarding the proposed WORKPLAN, order, or decree; and

(D) AT THE REQUEST OF THE COUNTY COMMISSIONERS OR THE

GOVERNING BODY OF A CITY OR TOWN OR OF A CONSOLIDATED LOCAL

GOQVERNMENT WITHIN WHOSE AREA OF JURISDICTION A REMEDIAL

ACTION SITE IS LOCATED, CONDUCT A PUBLIC HEARING:; AND

t¢3+{E} consider and respond to RELEVANT written or

verbal comments properly submitted during the comment period

or at the public meeting MEETING OR hearings-and

+d}-——cbtain--the--approvai--sf-the—governing-bedy-in-the

affected-area.

{2) Upon making a final decision regarding the proposed
WORKPLAN, order, or decree, the department shall publish
notice, as provided under subsection (1), and make copies of

the DEPARTMENT'S COMMENTS ON THE WORKPLAN OR THE approved

order or decree available to the public. The-order-or-dectee
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must-contain-a-conecise-statement-of--the--principai--reasens

for--and-agqainst-ics-adepeiony-tncorporating-in-the-arder-or

deecree-the-reasana—for-overruiing-the--coanatderations——urged

against-—its——Ff-no-written-or-verpal-comments-are-reaceiveadsy

the-deparement——-may--omit——the--statement--of--reasonss THE

ADMINISTRATIVE RECORD SUPPORTING THE DEPARTMENT'S COMMENTS

ON THE WORKPLAN OR THE APPROVED ORDER OR DECREE MUST CONTAIN

THE DEPARTMERT'S RESPONSE SUMMARY TPREPARED PURSUANT TO

SUBSECTION (1)(E)."

Seetisn-3r--Seckion-75-10-3t47-MCA;~is-amended-to-reads

U35-19-F14:--Administrative-penatties-{i4-——-En——tien--of
proceeding-—under-—75-18-711{5¢7--the—-department-may-assess
penatties—of-nee-mere-than--5i7000--per--day--per--viotation
agatinst--a-parsen—itable-under-35-18-715¢+1+-for-a-retease-or
threat—of-retease-who-has-fatled-or-refused-ta--compiy-—-with
an--order—-isaned-by-the-department-pursuant-to-75-38-71+4)
or-against-a-person-who-has-fatrted-or-refused-to-compiy-with
an-order—issued-by-the-deparement-pursaant—to-75-19-707{53<

tZ2}-—In-determining-the-amount-of-any--penatiy--assesaed
parsuant--to--this--section;-—the-department-shati-take-inte

account the---cogts--—-¢e~--has---incurred: the-—-natures

circumatancesy-extenty-and--gravity--of--the--noncompiiance;
and7-~with-~respect-to-the-person-itiablie-under-35-10-F15¢x}7
his-abtiitty-te-payr-any-prior—history-—of--such--victations;

the--degree-cf-euipahitityr-the-economic-henefit-or-savingsy
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if-any;-resuteing-£from--the--noncompiianee;--and--any--other
matters-as-justi ce-may-requires
¢34--An--adminiaerative-—penatty--may--not--be-cotiected
pursuant-to-this-seection-uniess-the-parsen-charged-with—-the
noncomptiance--is—given-notice-and-opportuntty-for-a-hearing
with--respect-—to--the---noneompitancer~--Phe---nottce---and
epportuniey-——far--a-hearing-must-conform-eo-the-requirements
of-Freie~2;-chapter-47-part-67
t4)--A-person-againse-whom-a-penatty-is--assessed——-under
this--seerion—-may--ebtain-judiciai-reviev-of-the-penaity-as
proevided-far-in-fitie-2y-chapter-47-part-7<
153--Administrative-penaitiss—-payable-under-this-section
must-be-deposited-in-the--environmentai--guatity--protectian
fund-estabhiished-in-35-18-70474
Section 4. section 75-10-719, MCA, is amended to read:
*75-10-719. Settlement - bar to contribution
liability. (1) A person who has resolved his 1liability to
the state arising under 75-10-715 or section 107(a)(1l)
through (a)(4) of CERCLA 42 U.5.C. 9607{a){l) through
(a)(4), in an administrative or judicially approved
settlement is not liable for «claims for contribution
regarding matters addressed in the settlement. The
settlement does not discharge any of the other potentially
liable persons unless its terms provide a discharge. The

terms of the settlement may reduce the potential liability
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of the other potentially liable persons by the amount of the
settlement,

{2Z) If the state has obtained less than complete relief
from a person wha has resolved his liability to the state in
an administrative or 3judicially approved settlement, the
state may bring an action against any other person who has
not resclved his liability.

{3) A person who has resolved, in whole or in part, his
liability to the state for the release or for remedial
action costs in an administrative or judicially approved
settlement may seek contribution from a person who is not
party to a settlement referred to in subsection (1).

(4} Whenever practicable and in the public interest, as
determined by the director of the department, the department
may, as promptly as possible, reach a final settlement with
a person liable under 75-10-715 in an administrative or
civil action under 75-10-711 if such the settlement involves
only & minor portion of the response costs at the facility
concerned and, in the judgment of the department, the
conditions in either of the following subsection (4)(a) or
(4)(b) are met:

{a) Both of the following are minimal in comparison to
other hazardous or deleterious substances at the facility:

(i) the amount of the hazardous or deleterious

substances contributed by that person to the facility;
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(ii) the toxiec or other hazardous effects aof the
substances contributed by that person to the facility,

{b) (i) The person:

(A) 1is the owner of the real property on or in which
the facility is located;

{(B) did not conduct or permit the generation,
transportation, storage, treatment, or disposal of any
hazardous or deleterious substance at the facility; and

(C) did not contribute to the release or threat of
release of a hazardous or deleterious substance at the
facility through any action or omission.

{ii) This subsection (4)(b) does not apply if the persocn
purchased the real property with actual or constructive
knowledqe that the property was used for the generation,
transportation, storage, treatment, or disposal of any
hazardous or deleterious substance.

{5) As part of an administrative or judicially approved

settlement agreement, the department shat¥ MAY require the

posting—-of--a--band LIABLE PERSON TO PROVIDE FINANCIAL

ASSURANCE, in an amount determined by the department, to

ensure the long-term OPERATION AND maintenance of the

remedial action site. THE LIABLE PERSON SHALL PROVIDE THE

FINANCIAL ASSURANCE BY ANY ONE METHOD OR COMBINATION OF

METHODS SATISFACTCRY TO THE DEPARTMENT, INCLUDING BUT NOT

LIMITED TO INSURANCE, GUARANTEE, PERFORMANCE OR OTHER SURETY

-13- HB 539
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BOND, LETTER OF CREDIT, ANP QUALIFICATION AS A SELF-INSURER,

OR QTHER DEMONSTRATION OF PINANCIAL CAPABILITY."

Section 5. section 75-10-721, MCA, is amended to read:
*75-10-721. Degree of cleanup reguired —— permit

exemption -- performance--bond FINANCIAL ASSURANCE. (1) A

remedial ac¢tion performed under this part must attain a
degree of cleanup of the hazardous or deleterious substance
and control of a threatened release or further release of
that substance that assures present and future protection of
public health, safety, and welfare and of the envircnment.

{2) In approving or carrying out remedial actions
performed under this part, the department:

{a) shall require cleanup consistent with applicable
state or federal environmental requirements, criteria, or
limitations;

{b) shall consider and may reguire cleanup consistent
with substantive state or federal environmental
requirements, criteria, or limitations that are well-suited
to the site conditions; and

(¢) shall select remedial actions that, at a minimum,
protect public health, safety, and welfare and the
environment and that:

{i) use permanent soluticns;

{ii) use alternative treatment technologies or resource

recovery technologies to the maximum extent practicable; and
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(iii) are cost-effective, taking into account the total
short— and long-term costs of the actions, including the
cost of operation and maintenance activities for the entire
period during which the activities will be required.

(3) The department may exempt any portion of a remedial
action that is conducted entirely on site from a state or
local permit that would, in the absence of the remedial
action, be required if the remedial action is carried out in
accordance with the standards established under subsection
{1} and this part.

(4) The department may require a--perfermance--bond

FIMANCIAL ASSURANCE from a liable person er-a-remediasi

action—-~contractdr in an amount that the depar tment

determines will ensure attainment-of-the-degree-of-cieanup

required-by—-subsectians-t3iy-and-{24+- THE LONG-TERM OPERATION

AND MAINTENANCE OF THE REMEDIAL ACTION SITE. THE LIABLE

PERSON SHALL PROVIDE THE FINANCIAL ASSURANCE BY ANY ONE

METHOD OR COMBINATION OF METHODS SATISPACTORY TOQ THE

DEPARTMENT, INCLUDING BUT NOT LIMITED TGO INSURANCE,

GUARANTEE, PERFORMANCE OR OTHER SURETY BOND, LETTER OF

CREDIT, AND QUALIFICATION AS A SELF-INSURER, OR OTHER

DEMONSTRATION OF FINANCIAL CAPABILITY."

Section-Gr——Seetton-35-10-F23;-MECA7—tn-amended-to-reads
L35-10-FE3-—-Agreementa--te—perform—remediat-actions (1}

Po-—axpedite——affecrive——-remediat---actiona-—-and---minimize
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tieigationy-—the-—departmenty—in-tta-discretion-and-whenever
practieabie-and-in-the-public-nteressry——-may--negatiate——and
enter-inte-an-agresment-with-any-persen;-inctuding-the-cwner
or-—sperator--of-the-facitiity-from-which-a-reiease-emanatesy
to-perfoarm-a-remediat-action-if-—the--department-—-determines
thet—~—the-—aetion--wilti--be-properiy-dene-by-the-person:—The

agreement-must-contain a-provision-reguiring-the-posting—-of

a--performance——bonds;——as--provided-in-75-136-739¢t5y7-and-any

terma-and-conditions-that-the-deparement—in--ies—-discretion
determines—-to—be—appropriaces

t24--Whenever——the--department--anters-into-an-agresment
ender-this-section-for-remediat-action-or-for-assessment——-or
payment—-of-——naturat-ressurce-damages;-the-agreemene-must-be
fited-in—an-appropriate-diatricr-conrt-as-a--consent-~decree
and——must--be--avaiitable--for-publie-comment-for-at-ieast-38
daya-

t3y-—A-deciston-of-the-department-to-enter-ints--ar-—-not
enter--into--agreements-under-this-section-ia-not-subject-to
judieiat-review:1

NEW SECTION. Section 6. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are

severable from the invalid applications.
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NEW SecTION. SECTION 7. RETROACTIVE APPLICABILITY,

[THIS ACT] APPLIES RETROACTIVELY, WITHIN THE MEANING OF

1-2-109, TO OCCURRENCES AFTER JUNE 30, 1985.

-Bnd-
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HOUSE BILL RO. 539
INTRODUCED BY DAILY, RANEY
A BILIL, FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE

STATE COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY
ACT; REQUIRING-APPROVAL-OP-~A-CONSENY--PEEREB--BY¥--FHE--HOEADL

SOVERNING-BOBY; CLARIFYING THAT THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES MAY TAKE REMEDIAL ACTION AT A SITE

THAT IS SUBJECT TO THE FEDERAL COMPREHENSIVE ENVIRONMENTAL

RESPONSE, COMPENSATION, AND LIABILITY ACT OF 1980; PROVIDING

FOR PERFORMANEE---BONBS FINANCIAL ASSURANCE TO ENSURE

COMPLIANCE WITH AGREEMENTS AND T0O PROVIDE FOR LONG-TERM
MAINTENANCE OF REMEDIAL ACTION SITES; REQUIRING A RESPONSE
TO WRITTEN COMMENTS OR COMMENTS RECEIVED AT A PUBLIC MEETING
OR HEARING ON A PROPOSED WORKPLAN, ORDER, OR DECREE;
EEARIPYING-PHAT-ABMINISTRAPIVE-€OSPS-MUST-BE-RECOVERED--WHEN
POBS5IBbE+-——-ANB AMENDING SECTIONS 75-10-704, 75-10-711,
75-10-713, F5-10-Fi47 ¥5-10-719, AND 75-10-721, AND

?5-18-723y MCA; AND PROVIDING A RETROACTIVE APPLICABILITY

DATE. ™

STATEMENT OF INTENT

A STATEMENT OQF INTENT IS5 REQUIRED FOR THIS BILL TO

PROVIDE GUIDANCE TO THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES CONCERNING RULEMAKING TO ESTABLISH
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THE SPECIFIC TERMS AND CONDITIONS OF FINANCIAL ASSURANCE

THAT A LIABLE PERSON IS REQUIRED TO PROVIDE PURSUANT TO

75-10-719 AND 75-10-721. THE DEPARTMENT SHALL CONSULT AND TO

THE GREATEST EXTENT PRACTICABLE RELY UPON FINANCIAL

ASSURANCE CONCEPTS AND REQUIREMENTS CONTAINED 1IN FEDERAL

REGULATIONS THAT IMPLEMENT THE FEDERAL COMPREHENSIVE

ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY ACT OF

1980, AS AMENDED.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE QF MONTANA:
Section 1. section 75-10-704, MCA, is amended to read:
"75-10-704. Environmental gquality protection fund. (1}

There is created in the state special revenue fund an

environmental gquality protection fund to be administered as

a revolving fund by the department. The department is

authorized to expend amounts froem the fund necessary t2

carry out the purposes cf this parrt.

(2) The fund may be used by the department only to
carry out the provisions of this part and for remedial
actions taken by the department pursuant to this part in
response to a release of hazardous or deleterious
substances.

(3) The department shall:

(a} establish and implement a system for pricoritizing

sites for remedial action based on potential effects on

-2- HEB 539
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human health and the environment; and

{b) investigate, negotiate, and take legal action, as

appropriate, to identify responsible parties, to obtain the

participation and firancial contribution of responsible

parties for the remedial action, to achieve remedial action,
and to recover costs and damages incurred by the state.

{4) There must be deposited in the fund:

{ay all penalties,

forfeited performance—---bonds

FINANCIAL ASSURANCE, natural resource damages, and remedial

action costs recovered pursuant to 75-10-715;
(b) all administrative penalties assessed pursuant to

75-10-714 and all «civil penalties assessed pursuant to

75-10-7111(5});
(¢) funds appropriated to the fund by the legislature;

and

{d) funds received from the interest income of the

resource indemnity trust fund pursuant to 15-38-202.

(5) Whenever a legislative appropriation is
insufficient to carry out the provisions of this part and
additiocnal

mcney remains in the fund, the department shall

seek additional authority to spend money from the fund
through the budget amendment process provided for in Title
17, chapter 7, part 4.

{6} Whenever the

amount o©of money in the fund is

insufficient to carry out remedial action, the department
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may apply to the gaovernor for a grant from the environmental
contingency account established pursuant to 75-1-1101.

{7) The department shall submit to the legislature at

the beginning of each regular session a complete financial

report on the fund, including a description of all

expenditures made since the preceding report.”

SECTION 2. sEcTION 75-10-711, MCA, IS AMENDED TC READ:
"75~10-711. Remedial action —— orders —~ penalties --—

judicial proceedings. (1) The department may take remedial

action whenever:

{a) there has been a release or there is a substantial
threat of a release into the environment that may present an
imminent and substantial endangerment to the public health,
welfare, or safety or the environment; and

{(b) the appropriate remedial action will not be done

properiy and expeditiously by any person liable under

75-10-715{1).

{2) Whenever the department is authorized to act
pursuant to subsection (1) or has reason to believe that a
release has occurred or is about te occur, the department

may undertake remedial

action in the form of any

investigation, monitoring, survey, testing, or other

information-gathering as authorized by 75-10-707 that 1is
necessary and appropriate to identify the existence, nature,

origin, and extent of the release or the threat of release

_a- HB 539
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and the extent and imminence of the danger to the public
health, safety, or welfare or the environment.

{3) Any person 1liable under 75-10-715(1) must take
immediate action to contain, remove, and abate the release.
Except as provided in 75-10-712, the department is
authorized to draw upon the fund to take action under
subsection {1) if it has made diligent good faith efforts to
determine the 1identity of the person or persons liable for
the release or threatened release and:

{a) is unable to determine the identity of the 1liable
person Or persons in a manner consistent with the need to
take timely remedial action: or

{b) the person or persons determined by the department
to be liable under 75-10-715(1) have been informed in
writing of the department’s determination and have been
regquested by the department tc take appropriate remedial
action but are unable or wunwilling to take actiean in a
timely manner; and

{c) the written notice to each person informs him that
if he is subsequently found liable pursuant to 75-10-715(1},
he may be required to reimburse the fund for the state's
remedial action costs and may be subject to penalties
pursuant to 75-10-715(3).

(4) Whenever the department is authorized to act

pursuant to subsection (1) or has reason to believe that a
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release that may pose an imminent and substantial threat to
public health, safety, or welfare or the environment has
occurred or is about to ceccur, it may issue to any person
liable under 75-10-715(1) <cease and desist, remedial, or
cther orders as may be necessary or appropriate to protect
public health, safety, or welfare or the environment.

{5) A person who violates or fails or refuses to comply
with an order issued under 75-10-707 or this section may. in
an action brought to enforce the order, be assessed a civil
penalty of not more than $10,000 for each day in which a
violation occurs or a failure or refusal to comply
continues. In determining the amount of any penalty
assessed, the court may take into account the nature,
circumstances, extent, and gravity of the noncompliiance and,
with respect to the perscon liable under 75-10-715{1), his
ability to pay:; any prior history of such violations; the
degree of culpability; the eccnomic benefit or savings, :f
any, resulting from the noncompliance; and any other matters
as justice may require. Civil penalties collected under this
subsection must be deposited into the environmental quality
protection fund established in 75-10-704,

{6} A court has jurisdiction to review an order issued
under 75-10-707 or this section only in the following

actions:

(a) an action under 75-10-715 to recover remedial
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action costs or penalties or for contribution;

{b) an action to enforce an order issued under
75-10-707 or this section;

(c} an action to recover a civil penalty for violation
of or failure to comply with an order issued under 75-10-707
or this section; or

{d} an action by a person to whom an order has been
issued to determine the validity of the order, only if the
perscn has been in compliance and continues in compliance
with the order pending decision of the court.

{7) 1In considering obiections raised in a Jjudicial
action regarding orders issued under this part, the court
shall upheld and enforce an order issued by the department
unless the abjecting party can demonstrate, on the
administrative record, that the department's decision to
issue the order was arbitrary and capricious or otherwise
not in accordance with law,

(B} TInstead of issuing a notification or an order under
this section, the department may bring an action for legal
or equitable relief in the district court of the county
where the release or threatened release oc¢curred or in the
first Jjudicial district as may be necessary to abate any
imminent and substantial endangerment to the public health,
safety, or welfare or the environment resulting from the

release or threatened release.
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{9) The department may take remedial action pursuant to

subsection (1) at a site that is regulated under the federal

Comprehensive Environmental Response, Compensation, and

Liability Act of 1980, Pubiic Law 96-510, if the department

determines that remedial action is necessary to carry out

the purposes of this part.”

Section 3. sectien 75-10-713, MCA, is amended to read:

="75-10-713. Public notice of WORKPLAN, administrative

order, or consent decree —- written comments -- MEETING —-

hearing -- response. (1) Except as prowvided in 75-10-712,

before finat-mpprovat-by the director of the department of

SUBMITS COMMENTS TO THE U.S. ENVIROKMENTAL PROTECTION AGENCY

ON A PROPOSED WORKPLAN OR APPROVES any administrative arder

on consent, issued pursuant to 75-10-711, or before judicial
approval of a consent decree issued pursuant to this part,
the department shall:

{a) publish a notice and brief descriptrion of the
proposed WORKPLAN, order, or decree in a daily newspaper of
general eirculation in the area affected and make copies of
the proposal available to the public;

{B} RECEIVE COMMENTS FROM THE COUNTY COMMISSIQONERS AND

GOVERNING BODIES QF CITIES, TOWNS, AND CONSOLIDATED LOCAL

GOVERNMENTS IN WHOSE GEOGRAPHICAL AREA OF JURISDICTION THE

PROPOSED WORKPLAN, ADMINISTRATIVE ORDER, OR CONSENT DECREE

WOULD APPLY;
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tb3(C) provide at least 30 days (or whatever additional
time the department may in its discretion grant upon written
request) for submission of written comments regarding the
proposed WORKPLAN, order, or decree andjy--upon--wettten
requesae—-by-~-19--cr--more-parsens-cr-by-a-greup-having-ig-or
more-memkers-{tbut-not-inctudrag-a-tiabie-perasonyy, AND UPON

WRITTEN REQUEST BY 10 OR MORE PERSONS OR BY A GROUP HAVING

10 OR MORE MEMBERS (BUT NOT INCLUDING A LIABLE PERSON}),

conduct a public meeting hearing MEETING at or near the

facility for the purpose of receiving verbal comment
regarding the proposed WORKPLAN, order, or decree; and

(D) AT THE REQUEST OF THE COUNTY COMMISSIONERS OR THE

GOVERNING BODY OF A CITY OR TQWN OR OF A CONSOLIDATED LOCAL

GOVERNMENT WITHIN WHOSE AREA OF JURISDICTION A REMEDIAL

ACTION SITE IS LOCATED, CONDUCT & PUBLIC HEARING; AND

te¥(E) consider and respond to RELEVANT writtén or

verbal comments properly submitted during the comment period

or at the public meeting MEETING OR hearingr-and

tédy--ebtain-~the--apprevai--of-the-governing-body-tn-the

affected-ares.

({2) Upon making a final decision regarding the proposed
WORKPLAN, order, or decree, the department shall publish
notice, as provided under subsection (1), and make copies of

the DEPARTMENT'S COMMENTS ON THE WORKPLAN OR_THE approved

order or decree available to the public. fhe-eorder-or-decree
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must-contain-a-concise—statement-of-—the--principai-—-reassns

for--—and-against-its-adoptiony-incorpersting-in-the-order-or

decree-the-reasans-for-overruling-the--censideratiens--urged

against--iks--¥If-no-written-or-verbai-comments-are-receivedsy

the-deparemene--may--omit——the--statement-—-af--reasonss THE

ADMINISTRATIVE RECORD SUPPORTING THE DEPARTMENT'S COMMENTS

ON THE WORKPLAN OR THE APPROVED ORDER OR DECREE MUST CONTAIN

THE DEPARTMENT'S RESPONSE SUMMARY PREPARED PURSUANT TO

SUBSECTION (l}(E}."

Section-3r--Section-75-18-7147-MEAy-in-—amended-to-read-

435-38-Fid4r--Administrative-penattieas-¢tty—-In-—tieun-——of
proceading--under--75-10-711t5y7--the-—department-may-assess
penaities-af-not-mare-chan--5$17000--per--day--per--viotation
Aagainst--a-perscn-tiapie~-nnder-35-18-715¢14-for-a-reilease—os
threat-of-retease-who-has-fatied-or-refused-to—-—compiy-—-with
an--srder—-idsued-by-the-deparement-puravant-to-75-10-7321¢44
or-agatnst-a-person-whe-has-faried-cr-refased-tm-compty-with
an-order—issued-by-the-deparemant-puranant-¢o-725-38-787¢+54 ¢

t2y--In-determining-rhe-amount-of-any--penatty--assesaed
pursuant--to--this—-sections--the-deparement-shaii-take—inte

account the-~-coats———it-——-pas——-incurreds the~-—-nabdres

€ircumatances;-extentr-and--graviety--of--the--noncompiiance;
ands--with--respect-ca-the-persen-tiabie-under-35-38-715¢247
hia-abtitry-to-paysr-any-prior-history——of--sueh--vieiacions;

the--degree-af-cutpabiiteyr-the-economic-benefit-or-savingay
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tf-anyr-resuiting-from-—ethe-—nencompitancer--and--any--other
matters-as-justice-may-requires
t3)--An—-sdmintstracive—penatty--may--not--be-eotiacted
pursuant-to-thia-section-unisas—the-persen-charged-with--the
noneosmpitance--in-given-notice—and-opportuntty-for-a-hearing
with--respece-—to—-the—--noncempiiances---Fha---notice-——and
oppereuntty--for——-a-hearing-musc-conform-to-the-requirements
af-Tierie-27-chapter-47-pare-6-
t4y--A-person—againat-whom-a-penalty-itun--assessed--under
this—-section--may—-cbtain-4udiciat-review-of-the-penaiey-as
provided-for-in-Fitite-27-chapter-4;-part-7<
t53--Administracive-penateiecs-payabte-vnder-tMra-section
must-be-deposited-in-the--environmental--gqanizty--protecrion
fund-establtished-in-#5-108-704:1
Section 4. Section 75-10-719, MCA, is amended to read:
"75-10-719. Settlement - bar to contribution
liability. (1) A person who has resolved his liability to
the state arising under 75-10-715 or section 107{(a)(l)

through (a)(4) of CERCLA 42 U0U.S.C. 9%607{a){l)y through

(aY{4), in an administrative or judicially approved
settlement is not liable for claims for contribution
regarding matters addressed in the settlement. The

settlement does not discharge any of the other potentially
liable persons unless its terms provide a discharge. The

terms of the settlement may reduce the potential liability
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of the other potentially liable persons by the amount of the
settlement.

(2) If the state has obtained less than complete relief
from a person who has resolved his liability to the state in
an administrative or Jjudicially approved settlement, the
state may bring an action against any other person who has
not resolved his liability.

(3) A person who has resolved, in whole or in part, his
liability to the state for the release or for remedial
action costs in an administrative or judicially approved
settlement may seek contribution from a person who 1is not
party to a settlement referred to in subsection (1l).

(4) Whenever practicable and in the public interest, as
determined by the director of the department, the department
may, as promptly as possible, reach a final settlement with
a perscn liable under 75-10-715 in an administrative or
civil action under 75-10-711 if sueh the settlement 1nvolves
only a minor portion of the response costs at the facility
concerned and, in the Jjudgment of the department, the
conditions in either of the following subsection {(4}(a) or
{4)({b} are met:

(a) Both of the following are minimal in comparison to
other hazardous or deleterious substances at the facility:

(i) the amount  of the hazardous or deleterious

sybstances contributed by that person to the facility:
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(ii) the toxic or other hazardous effects of the
substances contributed by that person to the facility.

{b) (i) The person:

(a) is the owner of the real property on or in which
the facility is located;

{B) did not conduct or permit the generation,
transportation, storage, treatment, or disposal of any
hazardous or deleterious substance at the facility; and

{C) did not contribute to the release or threat of
release of a hazardous or deleterious substance at the
facility through any action or omission.

{ii) This subsection (4)(b)} does not apply if the person
purchased the real property with actual or constructive
knowledge that the property was used for the generation,
transportation, storage, treatment, or disposal of any
hazardous or deleterious substance.

(5) As part of an administrative or judicially approved

settlement agreement, the department shaii MAY require the

posting——-of--a--pond LIABLE PERSON TO PROVIDE FINANCIAL

ASSURANCE, in an amount determined by the department, to

ensure the long-term OPERATION AND maintenance of the

remedial action site. THE LIABLE PERSON SHALL PROVIDE THE

FINANCIAL ASSURANCE BY ANY ONE METHOD OR COMBINATION OF

METHODS SATISFACTORY TQ THE DEPARTMENT, INCLUDING BUT NOT

LIMITED TO INSURANCE, GUARANTEE, PERFORMANCE OR OTHER SURETY
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BOND, LETTER OF CREDIT, AND QUALIFICATION AS A SELF-INSURER,

OR OTHER DEMONSTRATION OF FINANCIAL CAPABILITY."

Section 5. Section 75-10-721, MCA, is amended to read:
"75-10-721. Degree of cleanup required - permit

exemption -- performance--bond FINANCIAL ASSURANCE. (1) A

remedial action performed under this part must attain a
degree of cleanup of the hazardous or deleterious substance
and control of a threatened releaée or further release of
that substance that assures present and future protection cof
public health, safety, and welfare and of the environment.

{2) In approving or carrying out remedial actions
performed under this part, the department:

(a) shall require cleanup consistent with applicable
state or federal environmental reguirements, criteria, or
limitations;

{b] shall consider and may require cleanup consistent
with substantive state or federal environmental
requirements, criteria, or limitations that are well-suited
to the site conditions: and

{c) shalil select remedial acticns that, at a minimum,
prctect public health, safety, and welfare and the
environment and that:

(1) use permanent solutions:

(1i) use alternative treatment technologies ar resource

recovery technologies to the maximum extent practicable; and
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(1ii) are cost-effective, taking into account the total
short- and long-term costs of the actions, including the
cost of operation and maintenance activities for the entire
period during which the activities will be required.

(3) The department may exempt any portion cof a remedial
action that is conducted entirely on site from a state or
lecal permit that would, in the absence of the remedial
action, be required if the remedial action is carried out in
accordance with the standards established wunder subsection
{1} and this part.

{4) The department may reguire a—-performance--bend

FINANCIAL ASSURANCE from a liable person er-a-remedial

action--conerageor in  an  amount that the depactment

determines will ensure ateaimment-of-che-degree-sf-cieanup

reguired-by-subsections-++}-and-t23r THE LONG-TERM OPERATION

AND MAINTENANCE OF THE REMEDIAL ACTION SITE. THE LIABLE

PERSON SHALL PROVIDE THE FINANCIAL ASSURANCE BY ANY ONE

METHOD OR COMBINATION OF METHODS SATISFACTORY TO THE

DEPARTMENT, INCLUDING BUT NOT LIMITED TOC INSURANCE,

GUARANTEE, PERFORMANCE OR OTHER SURETY BOND, LETTER OF

CREDIT, ANB QUALIFICATION AS A SELF-INSURER, OR OTHER

DEMONSTRATION OF FINANCIAL CAPABILITY."

Section-6---Section-75-18-7237-MEA7-ts-amended-to-read-
435-318-F23c:--Aqreements—-to-perform-remediat-actronr-¢tiy

Fo--expedite--effective--remediat---actions---and---mrnimize
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rtttigationy--the--departmentr-in-itts-diseretion—and-whenever
prackicabte-and-in-cha-pubtie-interesty;--may--negaciare-—and
enter-into-an-agreement-with-any-persony—-incinding-the-owner
cr--operator--of-the-facility-from-which-a-reitease-emanatessy
to-perfarm-a-remediat-action-i1f--the--department--determines
that--the--aceion--witi--be-properiy—done-by-the-persen:-FThe

agreement-must-contatn a-provisian-requiring-the-posring--of

a--performance--bonds-—as—-provided-in-35-18-319¢5y7-and-any

terms-and-conditiona-that-the-deparement-ta--its--diseretion
determines-to-be-appropriates

+2)y--Whenevar--the--department--anters-into-an-agréeament
under-this-section-fer-remediat-action-or-£far-assessnent--or
payment--sf-—natarat-resoprce-damagesr-thea-agreemant -pustr-be
fitied-in-an-apprepriate-district-court-as-a--consent--decree
and--must--be--availabie--for-public-comment-for-at-leasc-38
days:

t33--A-decision-of-the-department-to-enter-rnto--ar--notk
enter--tnta--agreementa-under-this—seceron-ra-not-subjeck—to
dundiciat-reviewst

NEW SECTION. Section 6. Severability. If a part of
[this act] is invalid, all wvalid parts that are severable
from the invalid part remain in effect. If a part of {this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications.
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1 NEW SecTION. SECTION 7. RETROACTIVE APPLICABILITY.
2 {THIS ACT] APPLIES RETROACTIVELY, WITHIN THE MEANING OF
3 1-2-109, TO OCCURRENCES AFTER JUNE 30, 19B5.

-End-
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GOVERNOR'S AMENDMENTS TO
HOUSE BILL 539
(REFERENCE- COPY, AS AMENDED)
April 16, 1991

Title, line 15
Following: 1line 14
Strike: "OR HEARING"
Following: “PROPOSED"
Strike: "WORKPLAN."

Page 8, line 8.

Following: '"notice of"
Strike: "WORKPLAN,"
Insert: "remedial action,"

Page 8, line 9. _
Following: "decree —~-"
Strike: ‘'"written"

‘Page 8, line 10.

Following: 1line 9
Strike: "hearing --"

Page 8, line 11.

Following: "by"

Insert: "final approval by"
Following: ‘"es"®

Insert: “of"

Page 8, lines 12 and 13.
Following: 1line 11

Strike: '"SUBMITS_COMMENTS TO THE U S. ENVIRONMEN IAL
PROTECTION AGENCX ON A PROPOSE L2)

Page 8, line 18.

Following: "proposed"
Strike: Y“YORKPLAN,"

Following: "order"
Strike: "_,"

Page 8, lines 21 through 25.
Strike: subsection (B) in its entirety
Reletter: subsequent sections

Page 9, line 4.
Following: "proposed"
Strike: "WORKPLAN,"
Following: “order"

~Strike: " "

Page 9, line 6.
Following: ‘'persen);"
Strike: ", _AND"

Gov Amend
HA 539
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12.

‘13.

14.

15.'

ie6.

17.

18.

Page 9, line 11.
Following: ‘"proposed”
Strike: “WORKPLAN,"
Following: "order"
strike: wou
Following: "and"
Insert: "“and"

Page 9, lines 12 through 15.
Strike: subsection (D) in its entirety
Reletter: subsequent section

Page 9, line 18.

Following: "uggglug"
Strike: "OR hearing"

Following: "s—and"

Insert: "; and (d) The administrative record supporting
the department's approved order or decree must contain -the

department's response summary prepared pursuant to
subsection (1) (c).

Page 9, line 21.

Following: “(2)"

Strike: "Upon"

Insert: "“Except as provided in 75-10-712, upon"

Page 9, line 22,

Following: 1line 21

Strike: "WORKPLAN,"
Insert: "remedial action,"

Page 9, line 24.

Strike: "DEPARTMENT'S COMMENTS ON THE WORKPLAN"
Insert: "final decision on"

Page 10, lines 5 through 9.

Following: "reasensy"

Strike "THE ADMINISTRATIVE RECORD SUPPORTING THE
DEPARTMENT.'S_COMMENTS ON THE WORKPLAN OR _THE APPROVED ORDER

OR DEQBEE_MH§I__QHIA1EJIﬂE_DEEABIHEEI.S.BE&EQH&E.&HHHABI .
PREPARED PURSUANT TO SUBSECTION (1) (E),.,"

Page 10.
Following: 1line 9

Insert: "(3) Except as provided in 75-10-712, the
department shall: (a) notify the county commissioners and
governing bodies of cities, towns, and consolidated local
governments impacted by a proposed remedia) action; and

(b} at the request of the county commissioners or the
governing body of a city or town or of a consolidated local

government impacted by a remedial action, conduct a public
meeting."
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HOUSE BILL KO. 539
INTRODUCED BY DAILY, RANEY
A BILL FOR AN ACT ENTITLED: "“AN ACT TO GENERALLY REVISE THE

STATE COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY
ACT; REQUIRING-APPROVAL-6F-A-CONSENT--BEEREE--B¥--THE--ESEAD

BOVYERNING-BODY¥s CLARIFYING THAT THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES MAY TAKE REMEDIAL ACTION AT A SITE

THAT IS SUBJECT TO _THE FEDERAL COMPREHENSIVE ENVIRONMENTAL

RESPONSE, COMPENSATION, AND LIABTLITY ACT OF 1580; PROVIDING

FOR PERPORMANEE---BONBS FINANCIAL ASSURANCE TO ENSURE

COMPLIANCE WITH AGREEMENTS AND TO PROVIDE FOR LONG-TERM
MAINTENANCE OF REMEDIAL ACTION SITES; REQUIRING A RESPONSE
TO WRITTEN COMMENTS OR COMMENTS RECEIVED AT A PUBLIC MEETING
OR HEARING ON A PROPOSED WORKPBANy ORDERy OR DECREE;
EbARIPYING-THAT-ADBMINISTRATIVE-CO5P5-MESTP-BE-REEBYERED—-WHEN
POS93BbET——--AND RMENDING SECTIONS 75-10-704, 75-10-711,
75-10-713, 7F5-%8-F4vy 75-10-718, AND 75-10-721, AND

35-18-7237 MCA; BAND PROVIDING A RETROACTIVE APPLICABILITY

DATE. "

STATEMENT OF TNTENT

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL TO

PROVIDE GUIDANCE TO THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES CONCERNING RULEMAKING TO ESTABLISH
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THE SPECIFIC TERMS AND CONDITIONS OF FINANCIAL ASSURANCE

THAT A LIABLE PERSON IS REQUIRED TO PROVIDE PURSUANT TO

75-10-719 AND 75-10-72). THE DEPARTMENT SHALL CONSULT AND TO

THE GREATEST EXTENT PRACTICABLE RELY UFON FINANCIAL

ASSURANCE CONCEPTS AND REQUIREMENTS CONTAINED IN FEDERAL

REGULATIONS THAT IMPLEMENT THE FEDERAL COMPREHENSIVE

ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY ACT OF

1980, AS AMENDED.

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:
Section 1. Section 75-10-704, MCA, is amended to read:
*75-10-704. Enviromnmental quality protection fund. (1)

There is created in the state special revenue fund an

environmental guality protection fund to be administered as

a reveclving fund by the department. The department is

authorized to expend amounts from the fund necessary to

carry out the purposes of this part.

(2) The fund may be used by the department only to
carry out the provisions of this part and for remedial
actions taken by the department pursuant to this part in
response to a release of hazardous or deleterious
substances.

(3) The department shall:

ta) establish ard implement a system for prisriftizing
sites Eor remedial action based on potential erfects on

-2 HB 539
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human health and the environment; and

(b) investigate, negotiate, and take legal action, as
appropriate, to identify responsible parties, to obtain the
participation and financial contribution of responsible
parties for the remedial action, to achieve remedial action,
and to recover costs and damages incurred by the state.

{4) There must be deposited in the fund:

(a) all penalties, forfeited performanes--——-bands

FINANCIAL ASSURANCE, natural resource damages, and remedial

action costs recovered pursuant to 75-10-715;

{b) all administrative penalties assessed pursuant to
75-10-714 and all civil penalties assessed pursuant to
75-10-711(5):;

(c) funds appropriated to the fund by the legislature;
and

(d} funds received from the interest income of the
resource indemnity trust fund pursuant to 15-3B-202,

(S5) Whenever a legislative appropriation is
insufficient tc carry cut the provisions of this part and
additional money remains in the fund, the department shall
seek additional authority to spend money £from the fund
through the budget amendment process provided for in Title
17, chapter 7, part 4.

(6) Whenever the amount of money in the Efund is

insufficient to carry out remedial action, the department
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may apply to the governor for a grant from the environmental
contingency account established pursuant to 75-1-1101,

(7) The department shall submit to the legislature at
the beginning of each regular session a complete financial
report on the fund, 1including a description of all

expenditures made since the preceding report."

SECTION 2. SECTION 75-10-711, MCA, IS AMENDED TO READ:

*75-10-711. Remedial action -- orders -- penalties --
judicial proceedings. (1) The department may take remedial
action whenever:

(a) there has been a release or there is a substantial
threat of a release into tme environment that may present an
imminent and substantial endangerment to the public health,
welfare, or safety or the environment; and

(b} the appropriate remedial action will not be done
properly and expediticusly by any person liable under
75-10-715(1).

{2} Whenever the department is authorized to act
pursuant to subsection (1) or has reason tc believe that a
release has occurred or is about to occur, the department
may undertake remedial action in the form af any
investigation, monitoring, survey, testing, or other
information-gathering as authorized by 75-10-707 that is
necessary and appropriate to identify the existence, nature,

origin, and extent of the release or the threat of release
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and the extent and imminence of the danger to the public
health, safety, or welfare or the environment.

(3) Any person 1liable under 75-10-715(1) must take
immediate action to contain, remocve, and abate the release.
Except as provided in 75-10-712, the department is
authorized to draw upon the fund to take acticn under
subsection (1) if it has made diligent good faith efforts to
determine the identity of the person or persons liable for
the release or threatened release and:

{a) 1is unable to determine the identity of the liable
person or persons in a manner consistent with the need to
take timely remedial action; or

{b) the person or persons determined by the department
to be liable under 75-10-715(1) have been informed in
writing of the department's determination and have been
requested by the department to take appropriate remedial
action but are unable or unwilling to take action in a
timely manner; and

{¢) the written nctice to each person informs him that
if he is subsequently found liable pursuant to 75-10-715(1),
he may be reguired to reimburse the fund for the state's
remedial action costs and may be subject to penalties
pursuant to 75-10-715(3}.

(4) Whenever the department is authorized o act

pursuant to subsection {1) or has reason to believe that a

-5- HB 539
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release that may pose an imminent and substantial threat to
public health, safety, or welfare or the environment has
occurred or is about to occur, it may issue to amy person
liable wunder 75-10-715(1) cease and desist, remedial., or
other orders as may be necessary Or appropriate to protect
public health, safety, or welfare or the environment.

(5} A person who violates or fails or refuses to comply
with an order issued under 75-10-707 or this section may, in
an action brought tc enforce the order, be assessed a civil
penalty of not mere than $10,000 for each day in which a
violation occurs or a failure or refusal to comply
continues. In determining the amount of any penalty
assessed, the court may take inte account the nature,
circumstances, extent, and gravity of the noncompliance and,
with respect tc the person liable under 75-10-715(1), his
ability to pay; any prior history of such violations; the
degree of culpability; the eccnomic benefit or savings, if
any, resulting from the noncompliance; and any other matters
as justice may require. Civil penalties collected under this
subsection must be deposited into the environmental quality

protection fund established in 75-10-704.

{6) A court has jurisdiction to review an order issued
under 75-10-707 or this section only in the following
activng:

(a) an acticn  under 75-10-715 t3  recover remedial
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action costs or penalties or for contribution;

{ey an action to enforce an order issued under
75-10-707 or this section;

{c) an action to recover a civil penalty for vioclation
of or failure to comply with an order issued under 75-10-707
or this section; or

(dy an action by a person to whom an order has been
issued to determine the wvalidity of the order, only if the
person has been in compliance and continues in compliance
with the order pending decision of the court.

(7) 1In considering objections raised in a Jjudicial
action regarding orders issued under this part, the court
shall uphold and enforce an order issued by the department
unless the objecting party can demonstrate, on the
administrative record, that the department's decision to
issue the order was arbitrary and capricious or otherwise
not in accordance with law.

(8) Instead of issuing a notification or an order under
this section, the department may bring an action Eor legal
or eguitable relief in the district court of the county
where the release or threatened release occurred or in the
first judicial district as may be necessary to abate any
imminent and substantial endangerment to the public health,
safety, or welfare or the environment resulting from the

release or threatened release.
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{9) The department may take remedial action pursuant to

subsection (1} at a site that is regulated under the federal

Comprehensive Environmental Response, Compensation, and

Liability Act of 1980, Public Law 96-510, if the department

determines that remedial action is necessary toc carry out

the purposes of this part."

Section 3. section 75-10-7131, MCA, is amended to read:

"75-10-713. Public notice of WORKPhANy REMEDIAL ACTION,

administrative order, or consent decree -— written comments

-= MEETING -- hearing---- response. (1) (A} Except as

provided in 75-10-712, before €£ina}--approvai--by FINAL
APPROVAL BY the director of the department of OF SBBMI¥S

COMMENTS - -P8--FHE--H: S+~ ENVIRONMBNPAL-PROTECTION-AGENEY¥-ON-A

PROPESED-WORKPLAN-OR-APPROVES any administrative order an

consent, issued pursuant to 75-10-711, or before judicial
approval of a consent decree issued pursuant to this part,
the department shall:

tay(I} publish a notice and brief description of the
proposed WORKPhAN; ordery or decree in a daily newspaper of
general circulation in the area affected and make copies of
the proposal available to the public;

{B}--REERIVE-EGMMENTS-FPROM-~PHE-EOHNTY -COMMISSIONERS~~ANB

GOVERNING--BEPIES--OF-~€3PEBS7 ~POWNS 7 -ANB-CONSELIPAFED-EOEAD

GOYERNMENTS - iN~-WHOSE-GEGGRAPHIEAB-AREA-OF - —JERISBEICTION-~-PHE

PROPOSED-~WORKPHAN; ——ABMINISPRAFIVE-ORDER7 -OR-CONSENT-BEEREE

-g- HB 539




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0539/04

WOUEB-APPRY¥ ¢

+b3tE€3(I1) provide at least 30 days (or whatever
additional time the department may in its discretion grant
upon written request) for submission o©f written comments
regarding the proposed WERKPSANy ordery or decree andr-upen
writtan-request-by-if8-or-morea—persons—er-by-a--group--having
1f-or-more-members-tbut-not-ineiuding-a-tiabte-personir7-AND

UPON WRITTEN REQUEST BY 10 OR MORE PERSONS OR BY A GROUP

HAVING 10 OR MQORE MEMBERS (BUT NOT INCLUDING A LIABLE

PERSON), conduct a public meeeinq hearing MEETING at or near

the facility for the purpose of receiving verbal comment
regarding the proposed WORKPDANy ordery or decree; and AND

tBy--ARP-FHE-REQUEST-6FP - PHE-COUNTY¥-EOMMISSIONERS - -OR—-—-FHE

GOVERNING--BOPY¥-OP-A-CIP¥-OR-TOWN-OR-OP-A-C€ONSOLIBATED-EOCAL

GOVERNMENT-WiFHEN-WHOSE--AREA--8P--JURISDICTEON-—A--REMEBIAD

ACFION-SIPB-$5-HLOEAPED; -CONBUEF-A-PUBE$E-HEARING ; ~ANE

te}¢B¥(IIT) consider and respond to RELEVANT written or

verbal comments properly submitted during the comment period

or at the public meeting MEETING SR heartng;-and

{d4--sbtain-the-approvai-cf-the-governing-~-body--in--the

affected-area.

(B) THE ADMINISTRATIVE RECORD SUPPORTING THE

DEPARTMENT'S APFROVED ORDER OR DECREE MUST CONTAIN THE

DEPARTMENT'S  RESPONSE  SUMMARY  PREPARED  PURSUANT _ TO

SUBSECTION (1)(A)(1IT}.
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{2) UYpon EXCEPT AS PROVIDED IN 75-10-712, UPON making a

final decision regarding the proposed WORKPRAN; REMEDIAL

ACTION, order, or decree, the department shall publish
aotice, as provided under subsection {1}, and make copies of

the DEPARTMENTLS-EOMMENPS-ON-PHE-WERKPHEAN FINAL DECISION ON

6R THE approved order or decree available to the public. The

erder-or-desrae—muse-contatn-—a--conciae—-statement—-of-—the

prineipal----reasons---for---and---againat--—tta---adoptiony

tneerporating--tn--the--order--or—-decree--the--reasocns—--for

overruting-—-the--consitderacions--urged--against--its--if--no

written-sr-verbal-comments-are-receivedy-the-deparement-—-may

omie--the--statement--cf--reasons+ FHE-APBMINISTRATIVE-REEGRB

SUPPORTING-PHE-DEPARTMENELS-COMMENTYS-BN-THE-WORKPEAN-OR—-FHE

APPROVED--ORPER--OR--BEEREE--MUS?--CEONTAIN--FHE-BEPARTMENT+5

RESPONSE-SEMMARY - PREPARED-PURSHANT-PO-SUBSECTION-€:{E}~

{3) EXCEPT AS PROVIDED IN 75-10-712, THE OCEPARTMENT

SHALL:

(A) NOTIFY THE COUNTY COMMISSIONERS AND GOVERNING

BODIES OF CITIES, TOWNS, AND CONSOLIDATED LOCAL GOVERNMENTS

IMPACTED BY A PROPOSED REMEDIAL ACTIOMN; AND

(B) AT THE REQUEST OF THE CCUNTY COMMISSIONERS OR THE

GOVERNING BODY OF A CITY OR TOWN OR OF A CONSOLIDATED LOCAL

GOVERNMENT IMPACTED BY A REMEDIAL ACTION, CONDUCT A PUBLIC

MERTING.”

Secktron-3s-—-5ectton-F75-18-Fr47-MEA;-ta-amended-co-reads
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L35-38-F14---Administrative-penatrtesc-+iy-—in--}ieu--of
proceeding--under——75-18-F11¢5y5--the—-department-may-assess
penatties-of-not-more-than--$7080--per—-day--per--viotation
rgeinst--a-persen-tiable-under-35-14-F15¢t1}+-for-a-reitease-or
threat-of-retease-who-has-fatled-or-refused-to-—-compty--with
an--order--issued-by-the-department-pursuant-to-75-18-713 {4+
er-againse-a-person-who-has-fatied-or-refused-to-compiy-with
an-order-issned-by-the-department-pursnant—+o-35-14-787+53~

t2¥--in-decermining-the-amount-of-any--penatey--asaeased
purssant-—-to--this—-sectionr-—the-department-shalti-take-ints

account the--——costa---tb-———has--—-incurred; the-——-natuvrer

circamatancesr-extenty-and-—gravity--of-—the-—noncompiranes;
and;—-with--reapect—to-the-perassn-tiablte-vnder-75-36-735t1)~
his-abiitty-to-pays—any-prior-history——of--sueh—-violtacions;
the—-degree-ef-cuipanitiryr—the-economte-benefit-or-savingay
tf-anyr-reaniting-from--the--noncompitaneer;--and--any--other
matcters—-as-qustice-—may-requires
t3y--An--administrative——penatty--may--not--be-cotiected
pursuant-to-this-—section-untesa-che-persen-charged-with-—the
noncompliance-~its—given-netice-and-epportunity-for-a-hearing
with--respect~-to——the---noncompitances---FThe---nesiece~---and
opportunity--for—-a-hearing-must-conform-to-the-requirements
of-Fitle-2r-chapter—4;-part-6-
t4y--A-peraeon-sgainst-whom-a-penatty-ta--assessed-—under

this--sectian--may--shtain-judictat-review—of-the-penatty-as
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provided-for-in-Pitie-2r-chapter-d;-part-3<
+53--mdministrative-penatties-payabte-under-this-seccion

muse-be-deposited-in-the--—envirenmeneat—-quatity--protection

fund-estabtished-tn-?5-18-70474

Section 4. section 75-10-719, MCA, is amended to read:

"75-10-719. Settlement -= bar to contribution
liability. (1) A person who has resolved his liability to
the state arising under 75-10-715 or section 107(ay(1}
through {(a)(4) of CERCLA 42 U.S.C. 9607(a)(l) through
{a)(4), 1in an administrative or judicially approved
settlement is not liable for «claims for contribution
regarding matters addressed in the sectlement. The
settlement does not discharge any of the other potentially
liaple persons unless its terms provide a discharge. The
terms of the settlement may reduce the potential liability
of the other potentially liable persons by the amount of the
settlement.

{2) IE the state has obtained less than complete relief
from a person who has resolved his liability to the stare in
an administrative or judicially approved settlement, the
state may bring an action against any other person who has
not resolved his liability.

{3) A person who has resolved, in whole or in part, his
liability to the state for rhe release or for remedial

action costs in an administrative or judicially approved
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settlement may seek contribution from a person who is not
party to a settlement referred to in subsection (1l).

(4) Whenever practicable and in the public interest, as
determined by the director of the department, the department
may, as promptly as possible, reach a final settlement with
a person liable under 75-10-715 in an administrative or
civil action under 75-10-711 if auch the settlement involves
only a minor pertion of the response cests at the facility
concerned and, in the judgment of the department, the
conditions in either of the following subsection (4)(a) or
{4){(b) are met:

(a) Both of the following are minimal in compariscn to
other hazardous or deleterious substances at the facility:

{i} the amount of the hazardous or deleterious
substances contributed by that person to the facility;

{ii) the toxic or other hazardous effects of the
substances contributed by that person to the facility.

{b) (i) The person:

(AR) is the owner of the real property cn or in which
the facility is located;

{8) did not ceonduct or permit the generation,
transportation, storage, treatment, or disposal of any
hazardous or delererious substance at the facility; and

(Cy did not contribute to the release or threat of

release of a hazardous or deleterious substance at che
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facility through any action or omission.

{ii) This subsection (4)(b) does not apply if the person
purchased the real property with actual or constructive
knowledge that the property was used for the generation,
transportation, storage, treatment, or disposal of any
hazardous or deleterious substance.

{S5) As part of an admipistrative or judicially approved

settlement agreement, the department sha}i} MAY require the

posting--of--a—-bond LIABLE PERSON TQ PROVIDE FINANCIAL

ASSURANCE, in an amount detetmined by the department, to

ensure the 1long-term OPERATION AND maintenance of the

remedial action site. THE LIABLE PERSON SHALL PFROVIDE THE

FINANCIAL ASSURANCE BY ANY ONE METHOD OR COMBINATION OF

METHODS SATISFACTORY TO THE DEPARTMENT, INCLUDING BUT NOT

LIMITED TO INSURANCE, GUARANTEE, PERFORMANCE OR OTHER SURETY

BOND, LETTER OF CREDIT, ANB QUALIFICATION AS A SELF-INSURER,

OR OTHER DEMONSTRATION OF FINANCIAL CAPABILITY."

Section 5. section 75-10-721, MCA, is amended to read:
"75-10-721. Degree of cleanup required - permit

exemption -- perfermance--bend FINANCIAL ASSURANCE. (1) A

remedial action performed under this part must attain a
degree of cleanup of the hazardous or deleterious substance
and control of a threatened release or further rtelease of
thar substdance ihat assures present and future protection of

public nealth, satety, and welfare and »f the environment.
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(2} In approving or carrying out remedial actions
performed under this part, the department:

(a) shall require cleanup consistent with applicable
state or federal environmental requirements, criteria, or
limitations;

{b) shall consider and may require cleanup consistent
with substantive state or federal environmental
requirements, criteria, or limitations that are well-suited
to the site conditicns; and

{c} shall select remedial actions that, at a minimum,
protect public health, safety, and welfare and the
environment and that:

(i) wuse permanent solutions;

(1i) use alternative treatment technologies or resource
recovery technologies to the maximum extent practicable; and

(iii) are cost-effective, taking into account the total
short- and long-term costs of the actions, including the
cost of operation and maintenance activities for the entire
period during which the activities will be required.

(3) The department may exempt any portion of a remedial
action that is conducted entirely on site from a state or
local permit that would, in the absence of the remedial
action, be required if the remedial action is carrie? cut in
accordance with tnhe standards established under subsccotion

{1) and this parc.
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(4) The department may reguire a-——performance—-bend

FINANCIAL ASSURANCE from a liable person er-a-remedisl

actien——contracter in _an _amount that the department

determines will ensure attainment-of-the-degree-of-cieanup

required-by-subsections—+{3i}-and-t2¥s THE LONG-TERM OPERATION

AND MAINTENANCE OF THE REMEDIAL ACTION SITE. THE LIABLE

PERSON SHALL PROVIDE THE TFINANCIAL ASSURANCE BY ANY ONE

METHOD OR COMBINATION OF METHODS SATISFACTORY TO THE

DEPARTMENT, INCLUDING BUT NOT LIMITED TO INSURANCE,

GUARANTEE, PERFORMANCE OR OTHER SURETY BOWKD, LETTER OF

CREDIT, ANB QUALIFICATION AS A SELF-INSURER, OR OTHER

DEMONSTRATION OF FINANCIAL CAPABILITY."

Section-pr~-Seckion-35-18-323;-MEA7 -t —amended-to-reads

. 835-39-F23s--Agreements--to-perform-remediat-action-t1y
Po--expedite--effocrive--remedial---actiona---and---—minimize
tieigationy——the--departmeant;-in-ies-diseretion-and-whenever
practicable-and-in-the-publtc-interesey;--may--neqotiate——and
enter-inteo-an-agreement-with-any-persenr-ineciuding-the-owner
or--cperator-~of-the-facitiey-from-whieh-a-reiease-emanatesy
to-perform-a-remediat-action-if--cha--department--determines
that--the--action--witi--be-properiy-done-by-the-person--Fhe

agrecment-must-contain a-provision-requiring-the-pesecing--of

a—-performance—-bondy—-as—-provided-in-?5-168-7?39t5}v-and-any

terms-and-eonditiona-that-the-department-in-—itr3--diseretion

datermines-toa-ha-appropriates
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t2y—-Whenever—--the--department——enters—-into-an-agreement
ander-this-sectton—for-remedtat-action-or-for-aasessament--or
payment-—of--naturat-rescurce-damages;-the-agreement-muse—be
£itted-tn—an-appropriate-district-court-as-a-—conaent--decree
and-—-muat--be~--avatiabie-—for-pubtic-comnenc—for-at-iteast-360
éayss

t3y--A-dectston-cf-che-department~eo-entepr—inta-—-or-—noe
enter--into-—agreements-under-this-seetion-ia-not-subject—te
Judiciat-raviews s

NEW SECTION. Section 8. severability. If a part of
{this act] is invalid, all valid parts that are severable
from the imnvalid part remain in effect, If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applicaticns.

NEW sEcTION. SECTION 7. RETROACTIVE APPLICABILITY.

[THIS ACT] APPLIES RETROACTIVELY, WITHIN THE MEANING OF

1-2-109, TO OCCURRENCES AFTER JUNE 30, 1985.

-End-
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