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INTRODUCED BY , , ,<,:Zd. .-c_, I ':"V-''Hr/ 

A BILL FOR AN ACT ENTITL 0 GENERALLY REVISE THE 

STATE COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY 

ACT; REQUIRING APPROVAL OF A CONSENT DECREE BY THE LOCAL 

GOVERNING BODY: PROVIDING FOR PERFORMANCE BONDS TO ENSURE 

COMPLIANCE WITH AGREEMENTS AND TO PROVIDE FOR LONG-TERM 

MAINTENANCE OF REMEOIAL ACTION SITES; REQUIRING A RESPONSE 

TO WRITTEN COMMENTS OR COMMENTS RECEIVED AT A PUBLIC HEARING 

ON A PROPOSED ORDER OR DECREE; CLARIFYING THAT 

ADMINISTRATIVE COSTS MUST BE RECOVERED WHEN POSSIBLE; AND 

AMENDING SECTIONS 75-10-704, 75-10-713, 75-10-714, 

75-10-719, 75-10-721, AND 75-10-723, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 75-10-704, MCA, is amended to read: 

"75-10-704. Environmental quality protection fund. (1) 

There is created in the state special revenue fund an 

environmental quality protection fund to be administered as 

a revolving fund by the department. The department is 

authorized to expend amounts from the fund necessary to 

carry out the purposes of this part. 

(2) The fund may be used by the department only to 

carry c,ut the provisions of this part and fc,r remedial 

~n, '-•""''"' c=no, 
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actions taken by the department pursuant to this part in 

response to a release 

substances. 

of hazardous or deleterious 

(31 The department shall: 

{a) establish and implement a system for prioritizing 

sites for remedial action based on potential effects on 

human health and the environment; and 

(b) investigate, negotiate, and take legal action, as 

appropriate, to identify responsible parties, to obtain the 

participation and financial contribution of responsible 

parties for the [emedial action, to achieve remedial action, 

and to recover costs and damages incurred by the state. 

(4) There must be deposited in the fund: 

{a) all penalties, forfeited perfo_rmance bonds, natural 

resource damages, and remedial action costs recovered 

pursuant to 75-10-715; 

(b) all administrative penalties assessed pursuant to 

75-10-714 and all civil penalties assessed pursuant to 

75-10-711(5): 

(c) funds appropriated to the fund by the legislature: 

and 

(d) funds received from the interest income of the 

resource indemnity trust fund pursuant to 15-38-202. 

( 5} Whenever a legislative app[opriation is 

ir1s11f(icient to carry out the provisions of this part and 

-2- INTRODUCED BILL 
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additional money remains in the fund, the depdrtment shall 

seek additional authority to spend money from the fund 

through the budget amendment process provided for in Title 

17, chapter 7, part 4. 

(6) Whenever the amount of money in the fund is 

insufficient to carry out remedial action, the department 

may apply to the governor for a grant from the environmental 

contingency account established pursuant to 75-1-1101. 

(7) The department shall submit to the legislature at 

the beginning of each regular session a complete financial 

report on the fund, inclu~ing a description of all 

expenditures made since the preceding rep:n:.." 

Section 2. Section 75-10-713, MCA, is amended to read: 

"7~-10-713. Public notice of administrative order or 

consent decree -- written comments -- hearing :-esponse. 

(1) Except as provided in 75-10-712, before final approval 

by the director of the department of any ad~inistrative 

order on consent issued purs~ant to 75-10-711 or before 

judicial approval of a consent decree issued pursuant to 

this part, the departmenc shall: 

(a) publish a notice and brief descript:on of the 

proposed order or decree in a daily newspaper of genera] 

circulation in the area affected and make copies of the 

pr~pa~al ava lable to the public: 

(b) provide at least 30 days (or whatever additio11~l 
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time the department may in its discretion grant upon written 

request) for submission of written comments regarding the 

proposed order or decree and7-~po~-written-reqtl~st-by-l8-or 

more-persons-or-by-a-gro~p-ha~ing-18-or--more--member~--tbttt 

not--inet~di~9--a--liabi~--persont, conduct a public meeting 

heari~g at or near the facility for the purpose of receiving 

verbal comment regarding the proposed order or decree; snd 

(c) consider and respond to written or verbal comments 

properly submitted during the comment period or at the 

public meeting hearing; and 

{d) _ obtain ~he -~rov~l_5>f the governin--9____E2.Q.Y in the 

affected area. 

(2) Upon making a final decision regarding the proposed 

order or decree, the department shall publish notice, as 

provided under subsection (1), and make copies of the 

approved order or decree available to the public. The order 

or decree must CQ~~al~_a concise statement of the princ~~ 

rea_,ons for and ag_ai_n_st its adoption, incorporating ~n the 

order or ---~------ decree the reasons for over_!uling the 

cons_id_eration~ urged against it.. If no written or verbal 

com:nents are received!_ the depai_~ment may omit the statemPnt 

of redsons." -------

Section 3. Section 75-10-714, MCA, is amended to read: 

""/:J--10-714. Adminislcalive pen.,lties. ( 1) In lieu of 

procecdinJ under· 75-10-711(5), the department may assess 

-4-
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penalties of not more than $1,000 per day per violation 

against a person liable under 75-10-715{1) for a release or 

threat of release who has failed or refused to comply with 

an order issued by the department pursuant to 75-10-711(4) 

or against a person who has failed or refused to comply with 

an order issued by the department pursuant to 75-10-707(5). 

(2) In determining the amount of any penalty assessed 

pursuant to this section, the department shall take into 

account the costs it has incurred; the nature, 

circumstances, extent, and gravity of the noncomplianceL 

end, with respect to the person liable under 75-10-715(1), 

his ability to pay; any prior history of such violations; 

the degree of culpability; the economic benefit or savings, 

if any, resulting from the noncompliance; and any other 

matters as justice may require. 

(3) An administrative penalty may not be collected 

pursuant to this section unless the person charged with the 

noncompliance is given notice and opportunity for a hearing 

with respect to the noncompliance. The notice and 

opportunity for a hearing must conform to the requirements 

of Title 2, chapter 4, part 6. 

(4) A person against whom a penalty is assessed under 

this section may obtain judicial review of the penalty as 

provided for in Title 2, chapter 4, part 7. 

(5) Administrative penalties payable under this section 
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must be deposited in the environmental quality protection 

fund established in 75-10-704." 

Section 4. 

"75-10-719. 

liability. (1) 

Section 75-10-719, MCA, is amended to read: 

Settlement bar to contribution 

A person who has resolved his liability to 

the state arising under 75-10-715 or section 107(a)(l) 

through (a)(4) of CERCLA 42 U.S.C. 9607(a)(l) through 

(a)( 4), 

settlement 

regarding 

in an 

is not 

matters 

administrative 

liable for 

addressed 

or 

claims 

judicially approved 

for contribution 

in the settlement. The 

settlement does noc discharge any of the other potentially 

liable persons unless its terms provide a discharge. The 

terms of the settlement may reduce the potential liability 

of the other potentially liable persons by the amount of the 

settlement. 

12) If the state has obtained less than complete relief 

from a person who has resolved his liability to the state in 

an administrative or judicially approved settlement, the 

state may bring an action against any other person who has 

not resolved his liability. 

(3) A person who has resolved, in whole or in part, his 

liability to the state for the release or for remedial 

action costs in an administrative or judicially approved 

settlement ma1 seek contribution from a person who is not 

party to a s,~ttlemcnt referred to in subsection (1). 

-6-
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(4) Whenever practicable and in the public inte[est, as 

determined by the director of the department, the department 

may, as promptly as possible, reach a final settlement with 

a person liable under 75-10-715 in an administrative or 

civil action under 75-10-711 if ~tteh the settlement involves 

only a minor portion of the response costs at the facility 

concerned and, in the judgment of the department, the 

conditions in either of the following subsection (4)(a) or 

(4) (b) are met: 

{a) Botf1 of the following are m:nima: in comparis:Jn to 

other hazardous or deleterious substances at the fa.cility: 

(i) the amount of the hazardous or deleterious 

substances conlributed by that person to the facility; 

(ii) the toxic or other hazardous effect~ of the 

substances contributed by that person to the facility. 

(b) (i) The person, 

(A) is the owner of the real property on or in which 

is located; the facility 

(B) did not conduct or permit the generation, 

transportation, storage, treatment, or disposal of 

hazardous or deleterious substance at the facility; and 

(C) did not contribute to the release or threat 

any 

ot 

release of a hazardous or deleterious substance at the 

facility through any action or omission. 

(ii) This subsection (4)(b) does not apply if the persort 
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purchased the real property with actual or constructive 

knowledge that the property was used for the generation, 

transportation, storage, treatment, or disposal of any 

hazardous or deleterious substance. 

(5) As part of an administrative or judicially approved 

settlement ~eement, the department shall require the 

posting of a bond, in an amount determined by the 

department, to ensure the long-term maintenance of the 

remedial action site." 

Section 5. Section 75-10-721, MCA, is amended to read: 

"75-10-721. 

exemption 

Degree of cleanup 

performance bond. 

required 

(1) A remedial 

permit 

action 

performed under this part must attain a degree of cleanup of 

the hazardous or deleterious substance and control of a 

threatened release or further release of that substance that 

assures present and future protection of public health, 

safety, and welfare and of the environment. 

(2) In approving or carrying out remedial actions 

performed under this part, the department: 

(a) shall require cleanup consistent with applicable 

state or federal environmental requirements, criteria, or 

limitations; 

(b} shall consider and may require cleanup consistent 

with substantive state or federal environmental 

requirements, criteriar or limitations that are well-suited 

-8-
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to the site conditions; and 

{c) shall select remedial actions that, at a minimum, 

protect public health, safety, and 

environment and that: 

(i) use permanent solutions; 

welfare and the 

(ii) use alternative treatment technologies or resource 

recovery technologies to the maximum extent practicable; and 

{iii) are cost-effective, taking into account the total 

short- and long-term costs of the actions, including the 

cost of operation and maintenance activities for the entire 

period during which the activities will be required. 

(3) The department may exempt any portion of a remedial 

action that is conducted entirely on site from a state or 

local permit that would, in the absence of the remedial 

action, be required if the remedial action is carried out in 

accordance with the standards established under subsection 

(1) and this part. 

(4) The department may require a performance bond from 

a liable person or a remedial action contractor in~~ amount 

that the department determines will ensure attainment_of the 

degree of cleanup required by subsections ___ (_ll_and_(2J." 

Section 6. Section 75-l0-723, MCA, is amend0d to read: 

"75~10-723. Agreements to perform remedial action. (l) 

To expedite effective remedial actions and minimize 

litigation, the department, in its discretion and whe1lever 

-9-
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practicable and in the public interest, may negotiate and 

enter into an agreement with any person, including the owner 

or operator of the facility from which a release emanates, 

to perform a remedial action if the department determines 

that the action will be properly done by the person. The 

agreement must contain a provision requiring the posting of 

a performance bond, as provided in 75-10-719(5), and any 

terms and conditions that the department in its discretion 

determines to be appropriate. 

{2} Whenever the department enters into an agreement 

under this section for remedial action or for assessment or 

payment of natural resource damages, the agreement must be 

filed in an appropriate district court as a consent decree 

and must be available for public comment for at least 30 

days. 

{3) A decision of the department to enter into or not 

enter into agreements under this section is not subject to 

judicial review.•• 

NEW SECTION. Section 7. Severability. If a part of 

(this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect, If a part of {this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications.'' 

-End-

-10-
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HOUSE BILL NO, 539 

INTRODUCED BY DAILY, RANEY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

STATE COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY 

ACT; RE8HfRfHS-APPR0VAb-0P-A-€8NSENT--B8€REE--B¥--THB--b8€Ab 

S8VERNfNS-B88¥7 CLARIFYING THAT THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES MAY TAKE REMEDIAL ACTION AT A SITE 

THAT IS SUBJECT TO THE FEDERAL COMPREHENSIVE ENVIRONMENTAL 

RESPONSE, COMPENSATION, AND LIABILITY ACT OF 1980; PROVIDING 

FOR PERP0RMAHee---B9NBS FINANCIAL ASSURANCE TO ENSURE 

COMPLIANCE WITH AGREEMENTS AND TO PROVIDE FOR LONG-TERM 

MAINTENANCE OF REMEDIAL ACTION SITES; REQUIRING A RESPONSE 

TO WRITTEN COMMENTS OR COMMENTS RECEIVED AT A PUBLIC MEETING 

OR HEARING ON A PROPOSED WORKPLAN, ORDERL OR DECREE; 

€bARfP¥IN6-THAT-ABMINISTRATiVB-€9STS-MHST-BE-RB€9VBRBB--WHBH 

PSSSIBb87---ANB AMENDING SECTIONS 75-10-704, 75-10-711, 

75-10-713, 15-19-1¼47 75-10-719, AND 75-10-721, ANB 

15-¼9-1z3, MCA; AND PROVIDING A RETROACTIVE APPLICABILITY 

DATE. 11 

STATEMENT OF INTENT 

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL TO 

PROVIDE GUIDANCE TO THE DEPARTMENT OF HEALTH A~D 

ENVIRONMENTAL SCIENCES CONCERNING RULEMAKING TO ESTABL;SH 

~ana ,,.,.,.,,., caunc" 
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THE SPECIFIC TERMS AND CONDITIONS OF FINANCIAL ASSURANCE 

THAT A LIABLE PERSON IS REQUIRED TO PROVIDE PURSUANT TO 

75-10-719 AND 75-10-721. THE DEPARTMENT SHALL CONSULT AND TO 

THE GREATEST EXTENT PRACTICABLE RELY UPON FINANCIAL 

ASSURANCE CONCEPTS AND REQQI~EMENTS CONTAINED IN FEDERAL 

REGULATIONS THAT IMPLEMENT THE FEDERAL COMPREHENSIVE 

ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY ACT OF 

1980L AS AMENDED. 

B2 IT ENACTED BY THE LEGISLATURE OF 1'HE STATE OF MONTANA: 

Section 1. section 75-10-704, MCA, is amended to read: 

•15-10-704. Environmental quality protection fund. (1) 

There is created in the state special revenue fund an 

environmental quality protection fund to be administered as 

a revolving fund by the department. The department is 

authorized to expend amounts from the fund necessary to 

cdrry out the purposes of this part. 

(2) The fund may be used by the department only to 

carry out the provisions of this part and far remedial 

actions taken by the department pursuant to this part in 

response 

substances;. 

to a release 

(3) The department shall: 

of hazardous or de:eterious 

\c-i) ~st~blis~ and i~p:ement a ~ystem ::c r pri~Hitiz1ng 

sites f0r remedial action based on potential effects on 

-2- HB 539 
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human health and the environment; and 

(bJ investigate, negotiate, and take legal action, as 

appropriate, to identify responsible parties, to obtain the 

participation and financial contribution of responsible 

parties for the remedial action, to achieve remedial action, 

and to recover costs and damages incurred by the state. 

(4) There must be deposited in the fund: 

(a) all penalties, forfeited perrormane~----eo"d~ 

FINANCIAL ASSURANCE, natural resource damages, and remedial 

action costs recovered pursuant to 75-10-715; 

(b) all administrative penalties assessed pursuant to 

75-10-714 and all civil penalties assessed pursuant to 

75-10-711(5): 

(c} funds appropriated to the fund by the legislature; 

and 

(d) funds received from the in-terest income of the 

resource indemnity trust fund pursuant to 15-38-202. 

{5) Whenever a legislative appropriation is 

insufficient to carry out the provisions of this part and 

additional money remains in the fund, the department shall 

seek additional authority to spend money from the fund 

through the budget amendment process provided for in Title 

17, chapter 7, part 4. 

(6) Whenever the amount of money in the fund 1s 

insufficient to carry out remedial action, the department 

-3- HB 539 
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may apply to the governor for a grant from the environmental 

contingency account established pursuant to 75-1-1101. 

(7) The department shall submit to the legislature at 

the beginning of each regular session a complete financial 

report on the fund, including a description of all 

expenditures made since the preceding report." 

SECTION 2. SECTION 75-10-711, MCA, IS AMENDED TO READ: 

"75-10-711. Remedial action -- orders -- penalties 

judicial proceedings. (1) The department may take remedial 

action whenever: 

{a) there has been a release or there is a substar.tial 

threat of a release into the environment that may present an 

imminent and substantial endangerment to the public health, 

welfare, or safety or the environment; and 

(b) the appropriate remedial action will not be done 

properly and expeditiously by any person liable under 

75-10-715(1). 

(2) Whenever the department is authorized to act 

pursuant to subsection (1) or has reason to believe that a 

release has occurred or is about to occur, the department 

may undertake remedial action in the form of any 

investigation, monitoring, survey, testing, or other 

information-gathering as authorized by 75-10-707 that is 

necessdry and appropriate to identify the existence, nature, 

origin, and extent of the release or the threat of release 

-4- HB 539 
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and the extent a11d i™ninence of the danger to the public 

~ealth, safety, or welfare or the environment. 

(3) Any person liable under 75-10-715(1) must take 

immediate action to contain, remove, and abate the release. 

Except as provided in 75-10-712, the department is 

authorized to draw upon che fund to take action under 

subsection {l) if it has made diligent good faith efforts to 

determine the identity of the person or persons liable for 

the release or threatened release and: 

(a) is unable to determine the identity of the liable 

person or persons in a manner consistent with the need to 

take timely remedial action; or 

lb! the person or persons determined by the department 

to be liable under 75-10-715(1} have been informed in 

writing of the department's determination and have been 

requested by the department to take appropriate remedial 

action but are unable or unwilling to take action 1n a 

timely manner; and 

(c) the written notice to each person informs him that 

if he is subsequently found liable pursuant to 75-10-715(1), 

he m~y be ~equired to reimburse the fund for the state's 

remedial action costs and may be subject to penalties 

pursuant to 75-10-715(3). 

(4) Whenever the department is a~t~8rized t~ ~1,~ ~ 

pursuant to subsection (ll or has reason to oe~ieve that d 
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release that may pose an imminent and substantial threat to 

public health, safety, or welfare or the environment has 

occurred or is about to occur, it may issue to any person 

liable under 75-10-715(1) cease and desist, remedial, or 

other orders as may be necessary or appropriate to protect 

public health, safety, or welfare or the environment. 

(5) A person who violates or fails or refuses to comply 

with an order issued under 75-10-707 or this section may, in 

an action brought to enforce the order, be assessed a civil 

penalty of noc more cnan $10,UOU for eacn day 1n wnich a 

violation occurs or a failure or refusal to comply 

continues. In determining the amount of any penalty 

assessed, the court may take into account the nature, 

circumstances, extent, and gravity of the noncompliance and, 

with respect to the person liable under 75-10-715(1), his 

ability to pay; any prior history of S1..!,.:-h violations; the 

degree of culpability; the economic benefit or savings, if 

any, resulting from the noncompliance; and any other matters 

as justice may require. Civil penalties collected under this 

subsection must be deposited into the environmental quality 

protection fund established in 75-10-704. 

(6) A court has jurisdiction to review an order issued 

under 75-10-707 or this section only in the following 

a.ct !.en::: 

(d) an ac~1~n Jnder 75-10-715 to recover remedial 

-6- HB 539 
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action costs or penalties or for contribution; 

(b) an action to enforce an order issued under 

75-10-707 or this section; 

(c) an action to recover a civil penalty for violation 

cf or failure to comply with an order issued under 75-10-707 

or this section; or 

(d) an action by a person to whom an order has been 

issued to determine the validity of the order, only if the 

person has been in compliance and continues in compliance 

with the order pending decision of the court. 

(7) In considering objections raised in a judicial 

action regarding orders issued under this part, the court 

shall uphold and enforce an order issued by the department 

unless the objecting party can demonstrate, on the 

administrative record, that the department's decision to 

issue the order was arbitrary and capricious or otherwise 

not in accordance with law. 

(8) Instead of issuing a notification or an order under 

this section, the department may bring an action for legal 

or equitable relief in the district court of the county 

where the release or threatened release occurred or 1n the 

first judicial district as may be necessary to abate any 

imminent and substantial endangerment to the public health, 

safety, or welfare or the environment resulting from the 

release or threatened release. 
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(9) The department may take remedial action pursuant to 

subsection {l) at a site that is regulated under the federal 

Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980, Public Law 96-510, if the department 

determines that remedial action is necessary to ca[ry out 

the purposes of this part." 

Section 3. Section 75-10-713, MCA, is amended to [ead: 

•75-10-713. Public notice of WORKPLAN, administrative 

orderL or consent decree -- written comments -- MEETING 

hearing -- response. (1) Except as provided in 75-10-712, 

before rtne¼-epprovai-by the director of the depart~ent er 

SUBMITS COMMENTS TO THE U.S. ENVIRONMENTAL PROTECTION AGENCY 

ON A PROPOSED WORKPLAN OR APPROVES any administ[ative order 

on consentL issued pursuant to 75-10-711L or before judicial 

approval of a consent decree issued pursuant to this part, 

the department shall: 

(a) publish a notice and brief description of the 

proposed WORKPLAN, orderL or decree in a daily newspaper of 

general circulation in the area affected and make copies of 

the proposal available to the public: 

1B) RECEIVE COMMENTS FROM THE COUNTY COMMISSIONERS AND 

GOVERNING BODIES OF CITIES, TOifNS, AND CONSOLIDATED LOCAL 

GOVERNMENTS IN WHOSE GEOGRAPHICAL AREA OF JURISDICTION THE 

PROPOSED WORKPLAN, ADMINISTRATIVE ORDER, OR CONSENT DECREE 

WOULD APPLY, 
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tbtfil provide at least 30 days (or whatever additional 

time the department may in its discretion grant upon written 

request) for submission of written comments regarding the 

proposed WORKPLAN, orderL or decree and;--ttpon--written 

~eq~e9t--by--l8--or--more-per~on~-o~-hy-a-~rottp-hav½n9-½8-or 

more-fflembe~s-tettt-nee-±ne¼ttd~~~-a-¼±ae¼e-~ersont,, AND UPON 

WRITTEN REQUEST BY 10 OR MORE PERSONS OR BY A GROUP HAVING 

10 OR MORE MEMBERS (BUT NOT INCLUDING A LIABLE PERSON), 

conduct a public meeting hearing MEETING at or near the 

facility for the purpose of receiving verbal comment 

regarding the proposed WORKPLAN, order~ or decree; and 

ID) AT THE REQUEST OF THE COUNTY COMMISSIONERS OR THE 

GOVERNING BODY OF A CITY OR TOWN OR OF A CONSOLIDATED LOCAL 

GOVERNMENT WITHIN WHOSE AREA OF JURISDICTION A REMEDIAL 

ACTION SITE IS LOCATED, CONDUCT A PUBLIC HEARING; AND 

tetffi consider and respond to RELEVANT written or 

verbal comments properly submitted during the comment period 

or at the public meeting MEETING OR hearing;-and 

tdt--obte±n--the--appr0Ya±--0£-the-9o~ernin9-body-in-the 

ef£eeted-er-ea. 

(2) Upon making a final decision regarding the proposed 

WORKPLAN, order~ or decree, the department shall publish 

notice, as provided under subsection (1), and make copies of 

the DEPARTMENT'S COMMENTS ON THE WORKP:..._?,.N OR THE ~'lppr .... ~•ved 

order or decree available to the public. Phe-order-or-deeree 

-9- HB 539 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2~ 

25 

HB 0539/02 

mttst-eonta±"-a-eone±se-statement-o£--the--protne±pa%--reasons 

~or--and-a9ainst-its-adoptton;-ineorporat±n9-in-the-order-or 

deeree-the-rea~on~-~or-oyerra~±ng-the--eonstderat±ons--urged 

a9e±nst--±t,--££-no-wrttten-or-Yerbe¼-eomments-are-reee±~ed7 

the-department--may--om±t--the--statement--0£--reasonso THE 

ADMINISTRATIVE RECORD SUPPORTING THE DEPARTMENT'S COMMENTS 

ON THE WORKPLAN OR THE APPROVED ORDER OR DECREE MUST CONTAIN 

THE DEPARTMENT'S RESPONSE SUMMARY PREPARED PURSUANT TO 

SUBSECTION (l)IE)." 

Seee±o"-~,--seetton-75-¼8-714,-MeA,-is-amended-to-read~ 

~7S-l8-~¼4,--Adm±ni~trative-pen9lt±e9~-tlt--f"--l±e~--of 

proeeeding--ttnder--75-l8-1llt5t,--the--department-may-asses9 

penalt±es-of-not-more-than--$¼,999--per--day---per--vio¼at±on 

a9a±nst--a-person-l±able-t1nder-75-l0-7¼5tlt-£or-a-re¼ease-or 

threat-e£-release-who-has-~a±led-or-refased-te--eomply--w±th 

an--order--isstted-by-the-department-pttrst1ant-to-75-l8-7llf4t 

or-aqatn3t-a-persen-who-has-ra±¼ed-or-re£~sed-to-eom~ly-w±th 

an-order-±ss~ed-by-the-department-~ttrsttant-to-T5-l9-787t5t~ 

tit--±n-determ±ning-the-amottnt-0£-any--penalty--assessed 

pttr9ttant--to--th±s--seet±on,--t"e-deparement-shall-take-t~to 

e:eeot1nt the---eeses---~t---has---inettrrear the---ru!1ti::re, 

c±rettmstanees;-extent,-and--9rayity--of--the--noneemp½±a~eez 

and,--w±th--respee~-to-t~e-perso"-±iab½e-ttnder-Y5-±0-7l5t¼t, 

ht~-~biti~y-t~-~ay7-a~y-~rtor-nt~tory--o~--stte~--v±o±etion~, 

tne--~egr~e-of-e~±~~~±±±ty7-the-@eonom±e-bene£it-or-~a~±ngs, 
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±£-any,-restt½t±n~-rrem--tke--neneefflp¼±anee;--and--any--ot~er 

matters-as-;ttstice-may-re~uireo 

t37--An--adm±n±strat±•e--penaity--may--not--ee-ee¼teeted 

~crsttant-to-~~±s-seet±on-ttn½ess-t~e-person-eftar~ed-wit"--the 

~eneempi±ance--±s-given-not±ce-anft-opportttn±ty-for-a-~e~r±~g 

w±th--respeet--to--the---noneomp¼±anee,---~he---notiee---and 

oppertttn±ty--for--a-ftear±ng-mttst-eenrerm-te-the-re~tttrements 

of-~±t½e-%,-ehapter-4,-part-6o 

t4t--A-person-sgainst-whom-a-penaity-±s--assessed--ttnder 

th±s--seet±on--may--obta±n-;ttd±e±a¼-rev±ew-of-tfte-pena½ty-as 

~rev±dee-fer-±n-~±tle-ir-ehapter-4,-part-~. 

t5}--Admiflistrative-pefta¼ties-payab¼e-nnder-this-seetien 

must-be-deposited-±n-the--en•±ronment~¼--q~a¼iey--preteet±on 

Ettn8-e9tab¼isned-±n-YS-½8-Y9••• 

Section 4. Section 75-10-719, MCA, is amended to read: 

"75-10-719. Settlement bar to cont['ibution 

liability. (l) A person who has resolved his liability to 

the state arising under 75-10-715 or section 107{a)(l) 

through la)l4) of CERCLA 42 U.S.C. 9607(a)(l) through 

la) 14), in an administrative or judicially approved 

settlement is not liable for claims 

regarding matters addressed in the 

for contribution 

settlement. The 

settlement does not discharge any of the other potentially 

liable persons unless its terms provide a discharge. The 

terms of the settlement may reduce the potential liability 

-11- HB 539 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0539/02 

of the other potentially liable persons by the amount of the 

settlement. 

(2) If the state has obtained less than complete relief 

from a person who has resolved his liability to the state in 

an administrative or Judicially approved settlement, the 

state may bring an action against any other person who has 

not resolved his liability. 

(3) A person who has resolved, in whole or in part, his 

liability to the state for the release or for remedial 

action costs in an administrative or judicially app['oved 

settlement may seek contribution from a person who is not 

party to a settlement referred to in subsection (1). 

(4) Whenever practicable and in the public interest, as 

determined by the director of the department, the department 

may, as promptly as possible, reach a final settlement with 

a person liable under 75-10-715 in an administrative or 

civil action under 75-10-711 if saeh the settlement involves 

only a minor portion of the response costs at the facility 

concerned and, in the judgment of the department, the 

conditions in either of the following subsection (4)(a). or 

(4)(b) are met: 

(a) Both of the following are minimal in comparison to 

other hazardous or deleterious substances at the facility: 

{i) the amount of the hazardous or deleterious 

substances contributed by that person to the facility; 
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(ii) the toxic or other hazardous effects of 

substances contributed by that person to the facility. 

the 

(bl (i) The person: 

(A) is the owner of the real property on or in which 

the facility is located; 

(B) did not conduct or permit the generation, 

transportation, storage, treatment, or disposal of any 

hazardous or deleterious substance at the facility; and 

(C) did not contribute to the release or threat of 

release of a hazardous or deleterious substance at the 

facility through any action or omission. 

(ii} This subsection (4)(b) does not apply if the person 

purchased the real property with actual or constructive 

knowledge that the property was used for the generation, 

transportation, storage, treatment, or disposal of any 

hazardous or deleterious substance. 

(5) As part of an administrative or judicially approved 

settlement agreement, the department sha¼¼ MAY require the 

po•ting--of--a--bond LIABLE PERSON TO PROVIDE FINANCIAL 

ASSURANCE, in an amount determined by the department, to 

ensure the long-term OPERATION AND maintenance of the 

remedial action site. THE LIABLE PERSON SHALL PROVIDE THE 

FINANCIAL ASSURANCE SY ANY ONE METHOD OR COMBINATION OF 

METHODS SATISFACTORY TO THE DEPARTMENT, INCLUDING BUT NOT 

LIMITED TO INSURANCE, GUARANTEE, PERFORMANCE OR OTHER SURETY 
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BOND!_ LETTER OF CREDIT1_ AND _Q_UALIFICATION AS A 

SELF- INSURER. " 

Section 5. Section 75-10-721, MCA, is amended to read: 

•75-10-721. Degree of cleanup required permit 

exemption -- per£ormanee--bond FINANCIAL ASSURANCE. (1) A 

remedial action performed under this part must attain a 

degree of cleanup of the hazardous or deleterious substance 

and control of a threatened release or further release of 

that substance that assures present and future protection of 

puolic health, Sdfety, d11J welfare dnd of che environment. 

{2} In approving or carrying out remedial actions 

performed under this part, the department: 

(a} shall require cleanup consistent with applicable 

state or federal environmental requlrements, 

limitations; 

criteria, or 

(b) shall consider and may require cleanup consistent 

with substantive state or federal environmental 

requirements, criteria, or limitations that are well-suited 

to the site conditions; and 

(c) shall select remedial actions that, at a minimum, 

protect public health, safety, and welfare and the 

environment and that: 

ti) use permanent solutions; 

{ i l) use alternat1ve treatmenc ~ec~~~l~g~e ~r :c-esnurce 

rpcuve ry technologies to the maximum exten~ practicable; and 
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(iii) are cost-effective, taking into account the total 

short- and long-term costs of the actions, including the 

cost of operation and maintenance activities for the entire 

period during which the activities will be required. 

(3) The department may exempt any portion of a remedial 

action that is conducted entirely on site from a state or 

local permit that would, in the absence of the remedial 

action, be required if the remedial action is carried out in 

accordance with the standards established under subsection 

(1) and this part. 

(4} The department may require e--per£ormanee--bond 

FINANCIAL ASSURANCE from a liable person er-a-~emediei 

aeeion--eon~rae~er in an amount that the department 

determines will ensure attaiMle"t-of-the-degree-of-e¼eanttp 

regttired-by-sttbseetiens-t%t-and-tit~ THE LONG-TERM OPERATION 

AND MAINTENANCE OF THE REMEDIAL ACTION SITE. THE LIABLE 

PERSON SHALL PROVIDE THE FINANCIAL ASSURANCE BY ANY ONE 

METHOD OR COMBINATION OF METHODS SATISFACTORY TO THE 

DEPARTMENT, INCLUDING BUT NOT LIMITED TO INSURANCE, 

GUARANTEE, PERFORMANCE OR OTHER SURETY BOND, LETTER OF 

CREDIT, AND QUALIFICATION AS A SELF-INSURER." 

Seet~on-6T--Seetio"-~5-¼8-~i37-M€A,-ie-amended-ce-read~ 

•~s-¼e-Yr3T--Agreements--to-perferM-remedial-aetien,-tTt 

~o--expedite--effeeti~e--remedta±---aetions---and---mintmize 

¼itigation,--the--departmenc,-in-it~-dieeretion-and-whene~er 
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praetieabie-and-in-the-pttbiie-interest7 --may--ne9otiate--and 

enter-tnto-an-a9reement-witft-any-person,-ine¼ttdin9-the-owner 

or--operater--oE-the-raei¼ity-Erom-whieh-a-re¼ease-emanates, 

te-perform-a-remediai-aetien-½i--the--department--determine~ 

that--the--aetion--vi±r--be-preper±y-done-by-the-persono-~he 

a9reement-mttst-eontain a-P:r:o~ision-reqttiring-the-pesting--0£ 

a--pertormaftee--bend,--a9--pro¥ided-in-T5-¼9-T¼9f5t,-and-any 

terme-and-eofld¼tiene-that-the-department-~n--its--d¼seretion 

determ¼nee-to-be-appropriateo 

tit--Wfteneyer--the--department--enters-into-an-agreement 

ttnder-~his-seetion-£er-remedia¼-aetion-or-£or-asse9sment--or 

payment--0£--natttra¼-resouree-dama~es,-the-agre~ent-mttst-be 

fi¼ed-¼n-an-appropriate-d~str±et-eottrt-as-a--eonsent--deeree 

and--mttst--ee--a•ai¼able--£or-pttb¼ie-eol'llfflent-£or-at-least-38 

day,97 

t3t--A-deeisiof'!:-M-~he-departffle-f'lt-to-enter-into--or--fte•t 

en~er--inte--agreements-ttnder-tft¼s-seetion-¼s-not-sttb;eet-to 

jttdieia¼-rev¼ewou 

NEW SECTION. Section 6. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

~everable from the invalid applications. 

NEW SECTION. SECTION 7. RETROACTIVE APPLICABILITY. 
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1 [THIS ACT) APPLIES RETROACTIVELY, WITHIN THE MEANING OF 

2 1-2-109, TO OCCURRENCES AFTER JUNE JO, 1965. 

-End-
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HOOSE BILL NO, 539 

INTRODUCED BY DAILY, RANEY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

STATE COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY 

ACT; RBeHtRiN6-APPR8YAb-8P-A-eBNSBN~--lll!eRBB--B¥--~HB--b8€Ab 

66VBRNfN8-B8B¥T CLARIFYING THAT THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES MAY TAKE REMEDIAL ACTION AT A SITE 

THAT IS SUBJECT TO THE FEDERAL COMPREHENSIVE ENVIRONMENTAL 

RESPONSE, COMPENSATION, AND LIABILITY ACT OF 1980; PROVIDING 

FOR PBRPBRMANeB---B8NBS FINANCIAL ASSURANCE TO ENSURE 

COMPLIANCE WITH AGREEMENTS AND TO PROVIDE FOR LONG-TERM 

MAINTENANCE OF REMEDIAL ACTION SITES; REQUIRING A RESPONSE 

TO WRITTEN COMMENTS OR COMMENTS RECEIVED AT A PUBLIC MEETING 

OR HEARING ON A PROPOSED WORKPLAN, ORDERL OR DECREE: 

ebAAiP¥iN8-~HA~-ABMfNfS~RA~fYB-ees~S-MHS~-BB-RBBBYBRBB--WHBN 

PBSSfBbBT---ANB AMENDING SECTIONS 75-10-704, 75-10-711, 

75-10-713, ~5-i8-~i47 75-10-719, AND 75-10-721, ANB 

T5-t8-Ti37 MCA1 AND PROVIDING A RETROACTIVE APPLICABILITY 

DATE." 

STATEMENT OF INTENT 

A STATEMENT OF INTENT IS RE2UIRED FOR THIS BILL TO 

PROVIDE GUIDANCE TO THE DEPARTMENT OF HEA~TH AND 

ENVIRONMENTAL SCIENCES CONCERNING RULEMAKING TO ESTABLISH 

~• ,..,..,.,,.. couno< 
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THE SPECIFIC TERMS AND CONDITIONS OF FINANCIAL ASSURANCE 

THAT A LIABLE PERSON IS REQUIRED TO PROVIDE PURSUANT TO 

75-10-719 AND 75-10-721. THE DEPARTMENT SHALL CONSULT AND TO 

THE GREATEST EXTENT PRACTICABLE RELY UPON FINANCIAL 

ASSURANCE CONCEPTS AND REQUIREIU:NTS CONTAINED IN FEDERAL 

REGULATIONS THAT IMPLEMENT THE FEDERAL COMPREHENSIVE 

ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY ACT OF 

1980,_AS AMENDED. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 75-10-704, MCA, is amended to read: 

"75-10-704, Environmental quality protection fund. (1) 

There is created in the state special revenue fund an 

environmental quality protection fund to be administered as 

a revolving fund by the department. The department is 

authorized to expend amounts from the fund necessary to 

carry out the purposes of this part. 

12) The fund may be used by the department only to 

carry out the provisions of this part and for remedial 

actions taken by the department pursuant to this part in 

response 

substances. 

to a release of hazardous or deleterious 

(3) The department shall: 

(a) establish and implement a system for prioritizing 

sites fot remedial action based on potential effects on 

-2- HB 539 

THIRD READING 
AS AMENDED 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0539/03 

human health and the environment: and 

(b) investi1ate, negotiate, and take legal action, as 

appropriate, to identify responsible parties, to obtain the 

participation and financial contribution of responsible 

parties for the remedial action, to achieve remedial action, 

and to recover costs and damages incurred by the state. 

(4) There must be deposited in the fund: 

(a) all penalties, forfeited 2@?le~maftee----eend~ 

FINANCIAL ASSURANCE, natural resource damages, and remedial 

action costs recovered pursuant to 75-10-715; 

(b) all administrative penalties assessed pursuant to 

75-10-714 and all civil penalties assessed pursuant to 

75-10-711(5); 

IC) funds appropriated to the fund by the legislature; 

and 

(d) funds received from the interest income of the 

resource indemnity trust fund pursuant to 15-38-202. 

(5) Whenever a legislative appropriation is 

insufficient to carry out the provisions of this part and 

additional money remains in the fund, the department shall 

seek additional authority to spend money from the fund 

through the budget amendment process provided for in Title 

17, chapter 7, part 4. 

(6} Whenever the amount of money in the fund is 

insufficient to carry out remedidl action, the department 
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may apply to the governor for a grant from the environmental 

contingency account established pursuant to 75-1-1101. 

(7) The department shall submit to the legislature at 

the beginning of each regular session a complete financial 

report on the fund, including a description of all 

expenditures made since the preceding report." 

SECTION 2. SECTION 75-10-711, MCA, IS AMENDED TO READ: 

•1s-10-111. Remedial action -- orders penalties 

judicial p~oceedinga. 

action whenever: 

(1) The department may take remedial 

(a) there has been a release or there is a substantial 

threat of a release into the environment that may present an 

imminent and substantial endangerment to the public health, 

welfare, or safety or the environment; and 

(b) the appropriate remedial action will not be done 

properly and expeditiously by any person liable under 

75-10-715(1). 

(2} Whenever the department is authorized to act 

pursuant to subsection (1) or has reason to believe that a 

release has occurred or is about to occur, the department 

may undertake remedial action in the form of any 

investigation, monitoring, survey, testing, or other 

information-gathering as authorized by 75-10-707 that is 

necessary and appropriate to identify the existence, nature, 

origin, and extent of the release or the threat of release 
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and the extent and imminence of the danger to the public 

health, safety, or welfare or the environment. 

(3) Any person liable under 75-10-715(1) must take 

immediate action to contain, 

Except as provided in 

remove, and abate the release. 

75-10-712, the department is 

authori2ed to draw upon the fund to take action under 

subsection (l) if it has made diligent good faith efforts to 

determine the identity of the person or persons liable for 

the release or threatened release and: 

(a) is unable to determine the identity of the liable 

person or persons in a manner consistent with the need to 

take timely remedial action; or 

{b) the person or persons determined by the department 

to be liable under 75-10-715(1) have been informed in 

writing of the department's determination and have been 

requested by the department to take appropriate remedial 

action but are unable or unwilling to take action in a 

timely manner; and 

(c} the written notice to each person informs him that 

if he is subsequently found liable pursuant to 75-10-715(1), 

he may be required to reimburse the fund for the state's 

remedial action costs and may be subject to penalties 

pursuant to 75-10-715(3), 

(4) Whenever the department is authorized to act 

pursuant to subsection (1) or has reason to believe that a 

-5- HB 539 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0539/03 

release that may pose an imminent and substantial threat to 

public health, safety, or welfare or the environment has 

occurred or is about to occur, it may issue to any person 

liable under 75-10-715(1) cease and desist, remedial, or 

other orders as may be necessary or appropriate to protect 

public health, safety, or welfare or the environment. 

(5) A person who violates or fails or refuses to comply 

with an order issued under 75-10-707 or this section may, in 

an action brought to enforce the order, be assessed a civil 

penalty of not more than $10,000 for each day in which a 

violation occurs or a failure or refusal to comply 

continues. In determining the amount of any penalty 

assessed, the court may take into account the nature, 

circumstances, extent, and gravity of the noncompliance and, 

with respect to the person liable under 75-10-715(1), his 

ability to pay; any prior history of such violations; the 

degree of culpability; the economic benefit or savings, if 

any, resulting from the noncompliance; and any other matters 

as justice may require. Civil penalties collected under this 

subsection must be deposited into the environmental quality 

protection fund established in 75-10-704. 

(6} A court has jurisdiction to review an order issued 

under 75-10-707 or this section only in the following 

actions: 

(d) an action under 75-10-715 to recover remedial 
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action costs or penalties or for contribution; 

(b) an act.ion to enforce an order issued under 

75-10-707 or this section; 

(c) an action to recover a civil penalty for violation 

of or failure to comply with an order issued under 75-10-707 

or this section; or 

(d) an action by a person to whom an order has been 

issued to determine the validity of the order, only if the 

person has been in compliance and continues in compliance 

with the order pending decision of the court. 

(7) In considering objections raised in a judicial 

action regarding orders issued under this part, the court 

shall uphold and enforce an order issued by the department 

unless the objecting party can demonstrate, on the 

administrative record, that the department's decision to 

issue the order was arbitrary and capricious or otherwise 

not in accordance with law. 

(8) Instead of issuing a notification or an order under 

this section, the department may bring an action for legal 

or equitable relief in the district court of the county 

where the release or threatened release occurred or in the 

first judicial district as may be necessary to abate any 

imminent and substantial endangerment to the public health, 

safety, or welfare or the environment resulting from the 

release or threatened release. 
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(9) The department may take remedial action pursuant to 

subsection (1) at a site that is regulated under the federal 

Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980, Public Law 96-510, if the department 

determines that remedial action is necessary to carry out 

the purposes of this part." 

Section 3. Section 75-10-713, MCA, is amended to read: 

•7s-10-713. Public notice of WORKPLAN~ administrative 

orderL or consent decree written comm.ents -- MEETING 

hearing -- response. (1) Except as provided in 75-10-712, 

before £¼na¼-appreva¼-hy the director of the department of 

SUBMITS COMMENTS TO THE U.S. ENVIRONMENTAL PROTECTION AGENCY 

ON A PROPOSED WORI<PLAN OR APPROVES any administrative order 

on consentL issued pursuant to 75-10-711L or before judicial 

approval of a consent decree issued pursuant to this part, 

the department shall: 

(a) publish a notice and brief description of the 

proposed WORKPLAN, orderL or decree in a daily newspaper of 

general circulation in the area affected and make copies of 

the proposal available to the public; 

(BJ RECEIVE COMMENTS FROM THE COUNTY COMMISSIONERS AND 

GOVERNING BODIES OF CITIES, TOWNS, AND CONSOLIDATED LOCAL 

GOVERNMENTS IN WHOSE GEOGRAPHICAL AREA OF JURISDICTION THE 

PROPOSED WORKPLAN, ~MINISTRATIVE ORDER, OR CONSENT DECREE 

WOULD APPLY; 
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thtfil provide at least 30 days (or whatever additional 

time the department may in its discretion grant upon written 

request) for submission of written comments regarding the 

proposed WORKPLAN, orderL or decree and7--u~ft--wr¼t~en 

req~ee~--by--½&--er--mere-persons-er-by-a-~rettp-~a•ing-¼6-er 

fflere-members-tbttt-ne~-¼ne¼~d¼n~-a-¼¼ab¼e-persenty, AND UPON 

WRITTEN REQUEST BY 10 OR MORE PERSONS OR BY A GROUP HAVING 

10 OR MORE MEMBERS (BUT NOT INCLUDING A LIABLE PERSON), 

conduct a public mee~¼nq ftear¼ft! MEETING at or near the 

facility for the purpose of receiving verbal comment 

regarding the proposed WORKPLAN, orderL or decree; and 

(D) AT THE REQUEST OF THE COUNTY COMMISSIONERS OR THE 

GOVERNING BODY OF A CITY OR TOWN OR OF A CONSOLIDATED LOCAL 

GOVEl!NMENT WITHIN WHOSE AREA OF JURISDICTION A REMEDIAL 

ACTION SITE IS LOCATED, CONDUCT A PUBLIC HEARING: AND 

tetJ..n consider and respond to RELEVANT written or 

verbal comments properly submitted during the comment period 

or at the public meeeift~ MEETING OR hearing,-and 

fdt--obtain--tfte--appr0Ya¼--0£-the-9o•erning-body-in-the 

aEEected-area. 

(2) Upon making a final decision regarding the proposed 

WORKPLAN, orderL or decree, the department shall publish 

notice, as provided under subsection (l), and make copies of 

the DEPARTMENT'S COMMENTS ON THE WORKPLAN QR THE approved 

order or decree available to the public. The-order-or-deeree 
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must-eoneain-a-eoneise-statement-of--tfte--prineipa¼--reaeone 

for--and-against-its-adopt¼on7-ineorperating-in-the-order-or 

deeree-the-reasone-for-oYerru¼ing-the--eoneiderations--urged 

againet--±t•--¼E-no-written-or-Yerba¼-eo!lll!lents-are-reeei¥ed, 

the-department--may--omit--the--statement--of--reasonse THE 

ADMINISTRATIVE RECORD SUPPORTING THE DEPARTMENT'S COMMENTS 

ON THE WORKPLAN OR THE APPROVED ORDER OR DECREE MUST CONTAIN 

THE DEPARTMENT'S RESPONSE SUMMARY PREPARED PURSUANT TO 

SUBSECTION (l)(E)." 

Seetien-~.--seetion-T5-¼9-T¼47-MeA,-is-amen~eft-~o-readT 

UTS-¼8-T¼4~--Ad.ministrstive-pena¼~iese-t¼t--£n--%iett--or 

proeeeding--under--7S-¼8-T¼¼f5tT--the--deparement-may-assess 

penarties-0£-not-more-than--$¼,eee--per--day--per--Y±o¼a~ieft 

a,a±nst--a-persen-¼iab¼e-under-~5-¼9-T¼St¼t-~or-a-re¼ease-er 

threat-eE-rerease-wfto-has-ra±¼ed-or-reittsed-te--eomp¼y--wi~ft 

an--order--isstted-by-the-department-pttrsuant-to-T5-¼9-T¼¼t4t 

or-againet-a-person-who-has-rai±ed-or-rerttsed-te-eemp¼y-with 

an-erder-±ss~ed-hy-~he-department-pursttant-to-TS-%9-~8TtSte 

tZt--Tn-determininq-~he-amou~t-of-any--pena¼ty--asseseed 

pttrsuant--to--this--section 7 --the-department-sha¼%-ta~e-±nte 

accottnt the---eosts---±t---has---inettrredr t-he---natttre, 

e¼reumstanees,-extent-7-and--gra¥tty--0E--the--noneemp¼ianee~ 

and,--wtth--respeet-~o-the-person-¼±ab¼e-ttneer-~5-¼8-T%5f~t7 

~~s-ab±iity-eo-pay;-any-prtor-htstory--0E--stteh--¥±o¼ations; 

the--degree-0£-e~ipabii±ty;-the-eeonomie-beneftt-or-savi~gs7 
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i£-anyr-restt¼~¼ftg-£rom--the--noneemp±ianee~--and--any--eener 

matters-as-ittstiee-may-reqtt¼ree 

t3t--An--administrative--pena¼ty--may--not--be-eo¼¼eeted 

pttrsttant-te-tftis-seetien-ttn¼ess-the-person-eftarged-with--the 

noneomp%±anee--is-~i•en-netiee-and-opportttnity-£er-a-near±nq 

w¼th--respeet--to--the---noneomp¼ianee•---~he---notiee---and 

eppertttnity--!er--e-fteer±ng-must-eon£orffl-to-tfte-reqttirements 

of-~itie-~,-ehapter-•7-pert-6T 

t4t--A-person-aqa¼nst-who■-e-pena¼ty-ie--assessed--ttnder 

tftis--seetion--!llay--eeta±n-;~dieia¼-rev±ew-ef-tfte-pena¼ty-as 

preY±ded.-£er-in-4fit:¼e-i7-e!"l:apter-47-p.art-=;.

t5t--Adffl±n±s~ra~±•e-pena¼eies-peyabre-ttftder-tft±s-seeC±en 

mtts~-be-~epes¼ted-¼n-~he--env±ronmeneai--qtta¼±ey--preeeeeien 

£ttnd-estab¼i8fted-in-TS-¼&-T9fTU 

Section 4. Section 75-10-719, MCA, is amended to read: 

"75-10-719. Settlement bar to contribution 

his liability to 

section 107(a)(l) 

9607(a)(l) 

liability. (l) A person who has resolved 

the state arising under 75-10-715 or 

through (a)(4) of CERCLA 42 u.s.c. 

(a)(4), in an administrative or judicially 

through 

approved 

settlement is not liable for claims for contribution 

regarding matters addressed in the settlement. The 

settlement does not discharge any of the other potentially 

liable persons unless its terms provide a discharge. The 

terms of the settlement may reduce the potential liability 
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of the other potentially liable persons by the amount of the 

settlement. 

{2) If the state has obtained less than complete relief 

from a person who has resolved his liability to the state in 

an administrative or judicially approved settlement, the 

state may bring an action against any other person who has 

not resolved his liability. 

(3) A person who has resolved, in whole or in part, his 

liability to the state for the release or for remedial 

action costs in an administrative or judicially approved 

settlement may seeK contribution from a person who is not 

party to a settlement referred to in subsection (l). 

(4) Whenever practicable and in the public interest, as 

determined by the director of the department, the department 

may, as promptly as possible, reach a final se.ttlement with 

a person liable under 75-10-715 in an administrative or 

civil action under 75-10-711 if ~~ch the settlement involves 

only a minor portion of the response costs at the facility 

concerned and, in the judgment of the department, the 

conditions in either of the following subsection (4)(a) or 

(4)(b) are met: 

(a) Both of the following are minimal in comparison to 

other hazardous or deleterious substances at the facility: 

( i) the amount of the hazardous or d.elete_r ious 

sub.stances contributed by that person to the facility; 
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(ii) the toxic or other hazardous effects of 

substances contributed by that person to the facility. 

the 

(b) Ii) The person: 

(A) is the owner of the real property on or in which 

the facility is located; 

(B) did not conduct or permit the generation, 

transportation, storage, treatment, or disposal of any 

hazardous or deleterious substance at the facility; and 

(C) did not contribute to the release or threat of 

release of a hazardous or deleterious substance at the 

facility through any action or omission. 

(ii) This subsection (4)(b) does not apply if the person 

purchased the real property with actual or constructive 

knowledge that the property was used for the generation, 

transportation, storage, treatment, or disposal of any 

hazardous or deleterious substance. 

(5) As part of an administrative or judicially approved 

settlement agreement, the department e~a¼¼ MAY require the 

posting--of--a--bond LIABLE PERSON TO PROVIDE FINANCIAL 

ASSURANCE, in an amount determined by the department, to 

ensure the long-term OPERATION AND maintenance of the 

remedial action site. THE LIABLE PERSON SHALL PROVIDE THE 

FINANCIAL ASSURANCE BY ANY ONE METHOD OR COMBINATION OF 

METHODS SATISFACTORY TO THE DEPARTMENT, INCLUDING BUT NOT 

LIMITED TO INSURANCE, GUARANTEE, PERFORMANCE OR OTHER SURETY 
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BOND, LETTER OF CREDIT, ANB QUALIFICATION AS A SELF-INSURER, 

OR OTHER DEMONSTRATION OF FINANCIAL CAPABILITY." 

Section 5. Section 75-10-721, MCA, is amended to read: 

"75-10-721. Degree of cleanup required permit 

exemption performanee--bond FINANCIAL ASSURANCE. (1) A 

remedial action performed under this part must attain a 

degree of cleanup of the hazardous or deleterious substance 

and control of a threatened release or further release of 

that substance that assures present and future protection of 

public health, safety, and welfare and of the environment. 

(2) In approving or carrying out remedial actions 

performed under this part, the department: 

(a) shall require cleanup consistent with applicable 

state or federal environmental requirements, criteria, or 

limitations; 

(b) shall consider and may require cleanup consistent 

with substantive state or federal environmental 

requirements, criteria, or limitations that are well-suited 

to the site conditions; and 

(C) 

protect 

shall select remedial actions that, at a 

public health, safety, and welfare 

environment and that: 

(i) use permanent solutions; 

minimum, 

and the 

(ii) u5e dlternative treatment technologies or resource 

recovery technologies to the maximum extent practicable; and 
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(iii) are cost-effective, taking into account the total 

short- and long-term costs of the actions, including the 

cost of operation and maintenance activities for the entire 

period during which the activities will be required. 

(3) The department may exempt any portion of a remedial 

action that is conducted entirely on site from a state or 

local permit that would, in the absence of the remedial 

action, be required if the remedial action is carried out in 

accordance with the standards established under subsection 

(1) and this part. 

14) The department may require a--per~ermenee--bond 

FINANCIAL ASSURANCE from a liable .E_erson er-a-r~med±a¼ 

ae~±oft--eon~rae~~ in an amount that the department 

determines will ensure atta±nment-ef-tfte-degree-0£-e¼eanttp 

r9gttired-by-sttbseetiens-t¼t-and-tit7 THE LONG-TERM OPERATION 

AND MAINTENANCE OF THE REMEDIAL ACTION SITE. THE LIABLE 

PERSON SHALL PROVIDE THE FINANCIAL ASSURANCE BY ANY ONE 

METHOD OR COMBINATION OF METHODS SATISFACTORY TO THE 

DEPARTMENT, INCLUDING BUT NOT LIMITED TO_ INSURANCE, 

GUARANTEE, PERFORMANCE OR OTHER SURETY BOND, LETTER OF 

CREDIT, ANB QUALIFICATION AS A SELF-INSURER, OR OTHER 

DEMONSTRATION OF FINANCIAL CAPABILITY." 

Sect±on-6~--~ec~on-75-¼8-T~3,-MeA,-¼e-amended-te-read~ 

.U.T-S-i:8-Ti3-;---A.gre·eft'l.e-Me--to-perform-rl!ffledi-ai--aet"t'on-;--f-it 

~o--exped±te--~f~eet¼ve--r~d¼a¼---aetione---afte---M~n±m±ze 
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ii~¼9atien7 --the--department7-¼n-its-d±sere~¼on-anS-wheneYer 

praeCieah¼e-and-±n-the-p~b¼¼e-¼neerest7--may--ne~oC¼ate--and 

enter-in~e-an-agree.m.ent-w¼th-any-perseft7-ine¼ading-the-owner 

er--eperator--ot-the-£aei¼¼ty-frem-wh±eh-a-re¼ease-emftnates7 

te-perform-a-remeSia¼-aetion-if--the--department--determ¼nes 

that--the--ae~ion--wi¼¼--be-proper¼y-dene-ey-ehe-person-;--~he 

agreell\eat-maat-eonta¼n a-pre•*s¼en-regair~ng-~he-pestiftg--e, 

a--per~Drlll8nee--bend,--as--prev¼ded-¼"-T5-¼6-~¼9tStr-a"d-any 

terms-and-eenB¼Ciens-that-the-departmeftt-¼n--¼ts--d¼scretion 

deterM¼ftes-to-be-apprepriate• 

fit--Whenever--the--department--enters-¼nto-an-aqreement 

ttnder-th¼s-aeet¼en-ier-reaedia¼-act¼en-er-£or-aseeeement--or 

paymeft-t--e£--natttra¼-rese1:1ree-de:ma9:ee,-the-agreement-ffl.t:1et-ee 

fi¼ed-~n-an-appropTiate-dietriet-ee1:1rt-as-a--eonsent--deeree 

and--mast--ee--a¥a¼¼ab¼e--£er-p1:1b¼ie-eoffllftent-£er-at-%east-38 

day,97 

t3t--A-dee¼sion-of-the-department-to-enter-~nte--or--net 

enter--inte--a~reements-aftaer-tftie-eeet±o"-is-not-e~bjeet-to 

;1:1dieia¼-re•iewTu 

NEW' SECTION. Section 6. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the inva.lid part remain in effect. If a pa.rt of [ this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 
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NEW SECTION. SECTION 7. RETROACTIVE APPLICABILITY. 

(THIS ACT] APPLIES RETROACTIVELY, WITHIN THE MEANING OF 

1-2-109, TO OCCURRENCES AFTER JUNE 30, 1985. 

-End-
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HOUSE BILL NO. 539 

INTRODUCED BY DAILY, RANEY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

STATE COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY 

ACT: RBeHtRfH6-APPR8YAb-0P-A-e8HSBN~--BE€RBB--B¥--THB--b0€Ab 

S0\1ERN!NS-B09¥a CLARIFYING THAT THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES MAY TAKE REMEDIAL ACTION AT A SITE 

THAT IS SUBJECT TO THE FEDERAL COMPREHENSIVE ENVIRONMENTAL 

RESPONSE, COMPENSATION, AND LIABILITY ACT OF 1980; PROVIDING 

FOR PBR!'eRMAHeE---B0NBS FINANCIAL ASSURANCE TO ENSURE 

COMPLIANCE WITH AGREEMENTS AND TO PROVIDE FOR LONG-TERM 

MAINTENANCE OF REMEDIAL ACTION SITES; REQUIRING A RESPONSE 

TO WRITTEN COMMENTS OR COMMENTS RECEIVED AT A PUBLIC MEETING 

OR HEARING ON A PROPOSED WORKPLAN, ORDERL OR DECREE; 

ebl\RiP¥fNS-THAT-ABMfNfSTRATfYE-eesTS-MB5T-BB-REeevBRBB--WHBH 

PSSSiBbBa---ANB AMENDING SECTIONS 75-10-704, 75-10-711, 

75-10-713, 75-¼8-7¼4, 75-10-719, AND 75-10-721, ANB 

75-¼8-7r37 MCA; AND PROVIDING A RETROACTIVE APPLICABILITY 

DATE." 

STATEMENT OF INTENT 

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL TO 

PROVIDE GUIDANCE TO THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES CONCERNING RULEMAKING TO ESTABLISH 
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THE SPECIFIC TERMS AND CONDITIONS OF FINANCIAL ASSURANCE 

THAT A LIABLE PERSON IS REQUIRED TO PROVIDE PURSUANT TO 

75-10-719 AND 75-10-721. THE DEPARTMENT SHALL CONSULT AND TO 

THE GREATEST EXTENT PRACTICABLE RELY UPON FINANCIAL 

ASSURANCE CONCEPTS AND RE_Q_UIREMENTS CONTAINED IN FEDERAL 

REGULATIONS THAT IMPLEMENT THE FEDERAL COMPREHENSIVE 

ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY ACT OF 

1980, AS AMENDED. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 75-10-704, MCA, is amended to read: 

•7s-10-704. Environmental quality protection fund. (1) 

There is c[eated in the state special revenue fund an 

environmental quality protection fund to be administered as 

a revolving fund by Lhe department. The department is 

authorized to expend amounts frcm the f~nd nPcessary •~ 

carry out the purposes of this part. 

(2) The fund may be used by the department only to 

carry out the provisions of this part and for remedial 

actions taken by the department pursuant to this part in 

response to a release of hazardous or deleterious 

substances. 

I 3) 

(al 

sites 

The department shall: 

establish and implement a system for prioritizing 

for remedial action based on potential effects on 
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human health and the environmenti and 

(b) investigate, negotiate, and take legal action, as 

appropriate, to identify responsible parties, to obtain the 

participation and financial contribution of responsible 

parties for the remedial action, to achieve remedial action, 

and to recover costs and damages incurred by the state. 

(4) There must be deposited in the fund: 

(a) all penalties, forfeited ~e~~e~maftee----bo~d~ 

FINANCIAL ASSURANCE, natural resource damages, and remedial 

action costs recovered pursuant to 75-10-715; 

(b) all administrative penalties assessed pursuant to 

75-10-714 and all civil penalties assessed pursuant to 

75-10-71115); 

(c) funds appropriated to the fund by the legislature; 

and 

(d) funds received from the interest income of the 

resource indemnity trust fund pursuant to 15-38~202. 

(5) Whenever a legislative appropriation is 

insufficient to carry out the provisions of this part and 

additional money remains in the fund, the department shall 

seek additional authority to spend money from the fund 

through the budget amendment process provided for in Title 

17, chapter 7, part 4. 

(6) Whenever the amount of money in the fund is 

insufficient to carry out remedial action, the department 
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may apply to the governor for a grant from the environmental 

contingency account established pursuant to 75-1-1101. 

(7) The department shall submit to the legislature at 

the beginning of each regular session a complete financial 

report on the fund, including a description of all 

expenditures made since the preceding report." 

SECTION 2. SE:CTION 75-10-711,__MC~ IS AMENDED TO READ: 

"75-10-711. Remedial action -- orders penalties 

judicial proceedingsa 

action whenever: 

(1) The department may take remedial 

(a) there has been a release or there is a substantial 

threat of a release into the environment that may present an 

imminent and substantial endangerment to the public health, 

welfare, or safety or the environment; and 

(b) the appropriate remedial action will not be done 

properly and expeditiously by any person liable under 

75-10-715( l l. 

( 2) Whenever the department is authorized to act 

pursuant to subsection (1) or has reason to believe that a 

release has occurred or is about to occur, the department 

may undertake remedial action in 

investigation, monitoring, survey, 

information-gathering as authorized by 

the form 

testing, 

75-10-707 

of any 

or other 

that is 

necessary and appropriate to identify the existence, nature, 

origin, and extent of the release or the threat of release 
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and the extent and imminence of the danger to the public 

health, safety, or welfare or the environment. 

(3) Any person liable under 75-10-715(1) must take 

immediate action to contain, remove, and abate the release. 

Except as provided in 75-10-712, the department is 

authorized to draw upon the fund to take action under 

subsection (1) if it has made diligent good faith efforts to 

determine the identity of the person or persons liable for 

the release or threatened release and: 

(a) is unable to determine the identity of the liable 

person or persons in a manner consistent with the need to 

take timely remedial action: or 

{b) the person or persons deter~ined by the department 

to be liable under 75-10-715(1) have been informed in 

writing of the department's determination and have been 

requested by the department tc take appropriate remedial 

action but are unable or unwilling to take action in a 

timely manner; and 

(c) the written notice to each person informs him that 

if he is subsequently found liable pursuant to 75-10-715(1), 

he may be required to reirnburse the fund fot" the state 1 s 

remedial action costs and may be subject to penalties 

pursuant to 75-10-715(3). 

(4) Whenever the department is authorized to act 

pursuant to subsection (1) or has reason to believe that a 
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release that may pose an imminent and substantial threat to 

public health, safety, or welfare or the environment has 

occurred or is about to occurr it may issue to any person 

liable under 75-10-715(1) cease and desist, remedial, or 

other orders as may be necessary or appropriate to protect 

public health, safety, or welfare or the environment. 

(5) A person who violates or fails or cefuses to comply 

with an order issued under 75-10-707 or this section may, in 

an action brought to enforce the order, be assessed a civil 

penalty of not more than $10,000 for each day in which a 

violation occurs or a failure or refusal to comply 

continues. In determining the amount of any penalty 

assessed, the court may take into account the nature, 

circumstances, extent, and gravity of the noncompliance and, 

with respect to the person liable under 75-10-715{1}, his 

ability to pay; any prior history of such violations; the 

degree of culpability; the economic benefit or savings, if 

any, resulting from the noncompliance; and any other matters 

as justice may require. Civil penalties collected under this 

subsection must be deposited into the environmental quality 

protection fund established in 75-10-704. 

(6) A court has jurisdiction to review an order issued 

under 75-10-707 or this section only in the following 

actions: 

(a) ~n action under 75-10-715 to recover remedial 
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action costs or penalties or for contribution; 

(b) an action to enforce an order issued under 

75-10-707 or this section; 

(c} an action to recover a civil penalty for violation 

of or failure to comply with an order issued under 75-10-707 

or this section; or 

{d) an action by a person to whom an order has been 

issued to determine the validity of the order, only if the 

person has been in compliance and continues in compliance 

with the order pending decision of the court. 

(7) In considering objections raised in a judicial 

action regarding orders issued under this part, the court 

shall uphold and enforce an order issued by the department 

unless the objecting party can demonstrate, on the 

administrative record, that the department's decision to 

issue the order was arbitrary and capricious or otherwise 

not in accordance with law. 

(8) Instead of issuing a notification or an order under 

this section, the department may bring an action for legal 

or equitable relief in the district court of the county 

where the release or threatened release occurred or in the 

first judicial district as may be necessary to abate any 

imminent and substantial endangerment to the public health, 

safety, or welfare or the environment resulting from the 

release or threatened release. 
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(9) The department may take remedial action pursuant to 

subsection (l) at a site that is regulated under the federal 

Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980, Public Law 96-510, if the department 

determines that remedial action is necessary to carry out 

the purposes of this part." 

Section 3. Section 75-10-713, MCA, is amended to read: 

•75-10-111. Public notice of WORKPLAN, administrative 

orderL or consent decree -- written comments -- MEETING 

hearing -- response. (1) Except as provided in 75-10-712, 

before fifta¼-~ppro~al-by the director of the department ef 

SUBMITS COMMENTS TO THE U.S. ENVIRONMENTAL PROTECTION AGENCY 

ON A PROPOSED WORKPLAN OR APPROVES any administrative order 

en consentL issued pursuant to 75-10-711~ or before judicial 

approval of a consent decree issued pursuant to this part, 

the department shall: 

(a) publish a notice and brief description oE the 

proposed WORKPLAN, orderL or decree in a daily newspaper of 

general circulation in the area affected and make copies of 

the proposal available to the public; 

ill RECEIVE COMMENTS FROM THE COUNTY COMMISSIONERS AND 

GOVERNING BODIES OF CITIES, TOWNS, AND CONSOLIDATED LOCAL 

GOVERNMENTS IN WHOSE GEOGRAPHICAL AREA OF JURISDICTION THE 

PROPOSED WORKPLAN, ADMINISTRAT_IY_E ORDER, OR CONSENT DECREE 

WOULD APPLY; 
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tbtl£1 provide at least 30 days (or whatever additional 

time the department may in its discretion grant upon written 

request) for submission of written comments regarding the 

proposed WORKPLAN, orderL or decree and;--~pon--w~~~~e" 

re~tte~t--by--l8--or--more-person9-or-by-a-~rettp-he•inq-¼8-or 

more-mefflber~-tett~-not-¼ne¼ttdi"~-a-¼±ab¼e-per9ont,, A.ND UPON 

WRITTEN REQUEST BY 10 OR MORE PERSONS OR BY A GROUP HAVING 

10 OR MORE MEMBERS (BUT NOT INCLUDING A LIABLE PERSON), 

conduct a public Meeting heer±ng MEETING at or near the 

facility for the purpose of receiving verbal comment 

regarding the proposed WORKPLAN, orderL or decree; an~ 

(D) AT THE REQUEST OF THE COUNTY COMMISSIONERS OR THE 

GOVERNING BODY OF A CITY OR TOWN OR OF A CONSOLIDATED LOCAL 

GOVEaNMENT WITHIN WHOSE AREA OF JURISDICTION A REMEDIAL 

ACTION SITE IS LOCATED, CONDUCT A PUBLIC HEARING; ANO 

tetill consider and respond to RELEVANT written or 

verbal comments properly submitted during the comment period 

or at the public Meeting MEETING OR hearing~-a"d 

tdt--e~tain--the--ap~reva¼--of-the-geve~ning-body-in-~he 

affeeted-a~ea. 

(2) Upon making a final decision regarding the proposed 

WORKPLAN, order~ or decree, the department shall publish 

notice, as provided under subsection (1), and make copies of 

the DEPARTMENT'S COMMENTS ON THE WORKPLAN OR_'r"_E approved 

order or decree available to the public, ~he~~rder-or-deeree 
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mttst-contain-a-eefte½se-statement-of--the--prine¼pa¼--reaso~~ 

for--an~-against-its-adoptioft7-ineorperatinq-i~-the-order-er 

deeree-the-reasons-fer-o¥errtt¼±ng-the--eeftsideratiens--urged 

agaift~t--it•--¼e-ne-written-er-verba¼-eoffll'tlents-are-reeeived, 

the-aepartfflent--may--omit--the--statement--er--reaso"s• THE 

ADMINISTRATIVE RECORD SUPPORTING THE DEPARTMENT'S COMMENTS 

ON THE WORKPLAN OR THE APPROVED ORDER OR DECREE MUST CONTAIN 

THE DEPARTMENT'S RESPONSE SUMMARY PREPARED PURSUANT TO 

SUBSECTION (l)(E)." 

Seetio"-3o--Seetion-T5-¼8-~¼4;-M€A7-i9-smended-to-read~ 

aTS-l9-9¼••--Administrati•e-pena¼ties~-t¼t--rn--¼iett--o£ 

proeee~¼ng--tlftder--TS-¼9-?¼¼tStT--the--departme"t-may-as~es~ 

penalties-ef-net-fflore-than--$1,998--per--day--per--vie¼atien 

a~ainst--a-persoft-¼iae¼e-tt"fter-~S-¼9-~¼Stlt-£or-a-release-or 

threat-of-relea~e-who-has-£ai¼ed-or-refttsed-to--ee~p¼y--with 

an--order--isstted-ey-the-depar~fflent-ptlr~tt~~t-to-1S-t8-~iit•t 

or-aqa~nst-a-person-whe-na~-fat±ed-or-r~f~~~d-~~-~~ffl~ty-~i~h 

an-order-issaed-ey-the-department-pttr~ttant-~o-15-±9-~e~+St• 

tit--Tn-determinin~-the-amottnt-of-any--pena¼ty--as9essed 

pttr~ttant--to--this--seetion 7 --the-departmeftt-~hal±-take-into 

e:eeottnt the---eosts---tt---has---iftcarred~ the---natttre, 

eirettmstanee~,-extent,-and--gra¥ity--of--the--noneompl±aneez 

and,--with--respeet-to-the-person-iiab¼e-1:1ftder-~S-½8-~%Strt7 

n+~-ab~itty-eo-~ay:-any-p~±or-k¼~tery--0£--~rteh--~to¼atie~97 

tn~--~~qr~e-e~-e~+pae~r±ty~-the-eeonom±e-benee±t-or-~a¥±~q~7 
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it-any,-restt¼t±ftg-from--the--ftencompiianee;--afte--any--other 

matter9-as-jttstiee-may-re~ttire. 

t3t--An--sdm%nistretive--pefta¼ty--may--ftot--be-eoiteeted 

parsaa"t-to-this-seet±on-an¼e9s-the-person-eharge~-with--the 

nefteomp%ianee--is-g±ven-notice-ane-opportttnity-£or-s-"ear±ng 

with--respeet--to--t~e---noneoapt±anee,---~he---notiee---and 

op~rtttftity--£or--a-hearing-mttst-eon~orm-to-t"e-re~~irements 

of-~itle-i,-ehapter-47-part-6• 

t4t--A-person-aqainst-whom-a-pena¼ty-is--assessed--ander 

this--seet±on--may--obtain-jttd±e±a¼-review-ot-t~e-pena¼ty-as 

prowided-£er-in-~it¼e-r,-ehapter-41 -part-~~ 

t5t--AdMinistr8tive-pena¼ties-payab¼~-ttnder-t~i9-seet±en 

must-ee-depos¼t~d-½n-the--envi~onm.enta½--qt1a½±ty--proteetion 

£ttnd-estab¼±s~ed-in-iS-T8-T84ou 

Section 4. Section 75-10-719, MCA, is amended to read: 

"75-10-719. Set.tlement bar 

liability. (1) A person who has resolved 

the state arising under 75-10-715 or 

through (a)(4) of CERCLA 42 U.S.C. 

to contribution 

his liability to 

section 107{a)(l) 

9607{a)(l) through 

(a)(4), in an administrative or judicially approved 

settlement is not liable for claims for contribution 

regarding matters addressed in the settlement. The 

settlement does not discharge any of the other potentially 

liable persons unless its terms provide a discharge. The 

terms of the settlement may reduce the potential liability 
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of the other potentially liable persons by the amount of the 

settlement. 

(2) lf the state has obtained less than complete relief 

from a person who has resolved his liability to the state in 

an administrative or judicially approved settlement, the 

state may bring an action against any other person who has 

not resolved his liability. 

(3) A person who has resolved, in whole or in part, his 

liability to the state for the release or for remedial 

action costs in an administrative or judicially approved 

settlement may seek contribution from a person who is not 

party to a settlement referred to in subsection (l) ♦ 

(4) Whenever practicable and in the public interest, as 

determined by the director of the department, the department 

may, as promptly as possible, reach a final settlement with 

a person liable under 75-10-715 in an administrative or 

civil action under 75-10-711 if s~eh the settlement involves 

only a minor portion of the response costs at the facilily 

concerned and, in the judgment of the department, the 

conditions in either of the following subsection (4)(a) or 

(4)(b) are met: 

(a) Both of the following are minimal in comparison to 

other hazardous or deleterious substances at the facility: 

(i) the amount of the hazardous or deleterious 

substances contributed by that person to the facility: 
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(ii) the toxic or other hazardous effects of 

substances contributed by that person to the facility. 

the 

(b) (i) The person: 

(A) is the owner of the real property on or in which 

the facility is located~ 

(B) did not conduct or permit the generation, 

transportation, storage, treatment, or disposal of any 

hazardous or deleterious substance at the facility: and 

(C} did not contribute to the release or threat of 

release of a hazardous or deleterious substance at the 

facility through any action or omission. 

(ii) This subsection (4)1b) does not apply if the person 

purchased the real property with actual or constructive 

knowledge that the property was used for the generation, 

transportation, storage, treatment, or disposal of any 

hazardous or deleterious substance. 

(5) As part of an administrative or judicially approved 

settlement agreement, the department sha±¼ MAY require the 

posting--of--s--bond LIABLE PERSON TO PROVIDE FINANCIAL 

ASSURANCE, in an amount determined by the department, to 

ensure the long-term OP£RATION AND maintenance of the 

remedial action site. THE LIABLE PERSON SHALL PROVIDE THE 

FINANCIAL ASSURANCE BY ANY ONE METHOD OR COMBINATION OF 

METHODS SATISFACTORY TO THE DEPARTMENT, INCLUDING BUT NOT 

LIMITED TO INSURANCE, GUARANTEE, PERFORMANCE OR OT_HE:.E<_SURE:TY 
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BOND, LETTER OF CREDIT, ANB QUALIFICATION AS A SELF-INSURER, 

OR OTHER DEMONSTRATION OF FINANCIAL CAPABILITY." 

Section 5. Section 75-10-721, MCA, is amended to read: 

•75-10-121. Degree of cleanup required -- permit 

exemption per£ormsnee--bond FINANCIAL ASSURANCE. (l) A 

remedial action performed under this part must attain a 

degree of cleanup of the hazardous or deleterious substance 

and control of a threatened release or further release of 

that substance that assures present and future protection of 

public health, safety, and welfare and of the environment. 

(2) In approving or carrying out remedial actions 

performed under this part, the department: 

(a) shall require cleanup consistent with applicable 

state or federal environmental requirements, criteria 1 or 

limitations; 

{bl shall consider and may require cleanup consistent 

with substantive state or federal environmer.tal 

requirements, criteria, or limitations that are well-suited 

to the site conditions; and 

(c) shall select remedial actions that, at a minimum, 

protect public health, safety, and welfare and the 

environment and that: 

(i) use permanent solutions; 

(ii) use alcer~ative treatment technologies or resource 

recovery techncl,~gies to the maximum extent practicable; and 
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(iii) are cost-effective, taking into account the total 

short- and long-term costs of the actions, including the 

cost of operation and maintenance activities for the entire 

period during which the activities will be required. 

{3) The department may exempt any portion of a remedial 

action that is conducted entirely on site from a state or 

local permit that would, in the absence of the remedial 

action, be required if the remedial action is carried out in 

accordance with the standards established under subsection 

(1) and this part. 

(4) The department may require a--performaftee--bo~d 

FINANCIAL ASSURANCE from a liable £erson e~-a-remedia½ 

aee%oft--eefttraetor in an amount that the department 

determines ~ill ensure atta±nment-oE-the-deqree-ef-elean~p 

reqHired-by-s~bseetions-t¼t-and-tit~ THE LONG-TERM OPERATION 

AND MAINTENANCE OF THE REMEDIAL ACTION SITE. THE LIABLE 

PERSON SHALL PROVIDE THE FINANCIAL ASSURANCE BY ANY ONE 

METHOD OR COMBINATION OF METHODS SATISFACTORY TO THE 

DEPARTMENT, INCLUDING BUT NOT LIMITED TO INSURANCE, 

GUARANTEE, PERFORMANCE OR OTHER SURETY BOND, LETTER OF 

CREDIT, ~ QUALIFICATION AS A SELF-INSURER, OR OTHER 

DEMONSTRATION OF FINANCIAL CAPABILITY." 

Seetien-67--See~ien-~5-¼8-ii3,-MeA,-¼s-amended-to-read~ 

UT5-l0-1~3~--A~reements--to-perform-remed~e¼-aettono-tit 

~e--expedite--e££eeti~e--remedia¼---aetions---and---m±n*mi~e 
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liti9atien,--the--depertment7-in-its-diseretion-and-whenever 

praetieab¼e-and-in-the-pub¼½e-interest,--may--neqetiate--and 

enter-into-an-a~reement-with-any-person,-½nelHding-the-ewner 

or--opera~or--of-the-Eaeility-frem-whieh-a-reiease-emanates7 

to-perferm-a-remed±a¼-aetien-±f--the--department--determines 

that--the--aetion--wi¼¼--be-proper¼y-done-by-the-persen.-~he 

a9reement-mttst-conea¼n a-p~o•ision-reqttir½ng-the-pes~ing--er 

a--pertermanee--bond,--as--pre¥¼ded-in-~5-¼8-Tl9t5t,-and-any 

terms-a"d-eenditions-ehat-the-de~artment-±n--its--d±seretion 

determines-to-be-appropriate~ 

tit--Whenever--the--department--enters-±nte-an-agreement 

ttnder-t~±s-seetien-tor-reffled±a¼-aet±en-or-for-assess~ent--or 

payment--0£--natora¼-resouree-daffil!l9e97-tfte-agreement-mttst-be 

fi½ed-in-an-apprepriate-d±~triet-eettrt-as-a--eonsent--decree 

and--must--be--avai¼ab¼e--tor-pttblie-eoft\fflent-tor-at-¼east-38 

days, 

t3t--A-dee~s±en-o£-the-department-to-enter-into--er--not 

enter--into--a~reements-ttnder-th±s-seetion-±s-not-sob1eet-te 

jttdieia½-review,a 

NEW SECTION. Section 6. Severability. If a part of 

{this act} is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of {this 

act] is invalid in one or more of its applications, the part 

temains in effect in all valid applications that are 

severable from the invalid applications. 
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NEW SECTION. SECTION 7. RETROACTIVE APPLICABILITY. 

(THIS ACT! APPLIES RETROACTIVELY, WITHIN THE MEANING OF 

1-2-109, TO OCCURRENCES AFTER JUNE JO, 1985. 

-End-
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GOVERNOR'S AMENDMENTS TO 
HOUSE BILL 539 

(REFERENCECOPY, AS AMENDED) 
April 16, 1991 

1. Title, line 15 
Following: line 14 
Strike: "QB HEARING" 
Following: "PROPOSED" 
strike: "WORKPLAN. " 

2. Page 8, line 8. 
Following: "notice of" 
strike: "WORli_PL.ML." 
Insert: "remedial action," 

3. Page 8, line 9. . 
Following: "decree--" 
strike: "written" 

4. ·page 8, line 10. 
Following: line 9 
Strike: "hearing--" 

5. Page 8, line 11. 
Following: "by" 
Insert: ''final approval by" 
Following: "e!-11 

Insert: "of" 

6. Page 8, lines 12 and 13. 
Following: line 11 
strike: "fil!PMITS COMM&NTS TOJ'llEJ.S--L--ENVlB.,ONMENTAL 
PROTECTION AGENCY ON A PROPOSED WORKPLAN OR APPROVES" 

7. Page 8, line 18. 
Fol lowing: "proposed" 
Strike : 11 l'.lQ_~:r..AfL. 11 

Following: .'~order" 
Strike: 11

.._
11 

8. Page 8, lines 21 through 25. 
Strike: subsection (B) in its entirety 
Reletter: subsequent sections 

9. Page 9, line 4. 
Following: "proposed" 
strike: "WORKPLAN, 11 

Following: "order" 
Strike: 11.._11 

10. Page 9, line 6. 
Following:. 11 pet!~ent," 
Strike: "• AND" 



11. Page 9, line 11. 
Following: "proposed" 
strike: "WORKPLAN," 
Following: "order" 
strike: ".L" 
Following: "and" 
Insert: "and" 

12. Page 9, lines 12 through 15. 
strike: subsection (D) in its entirety 
Reletter: subsequent section 

13. Page 9, line 18. 
Following: "MEETING" 
strike: "OR hearing" 
Following: ":t=:and" 
Insert: "; and (d) The administrative record supporting 
the department's approved order or decree must contain-the 
department's response summary prepared pursuant to ' 
subsection (1) (c)." 

14. Page 9, line 21. 
Following: 11 (2) 11 

strike: "Upon" 
Insert: "Except as provided in 75-10-712, upon" 

15. Page 9, line 22. 
Following: line 21 
Strike: "WOR~N." 
Insert: "remedial action," 

16. Page 9, line 24. 
strike: "DEPARTMENT'S coMt-tJ:NTS ON THE WORKPLAN" 
Insert: "final decision on" 

17. Page 10, lines 5 through 9. 
Following: "reasena." 
strike "THE ADHINISTRATIVE__R&.CORP Sl.lJIPORTING THB 
DEPARTMENT.' S COMMENTS ON THE WORKPLAN OR THE APPROVED ORDER 
OR DECREE MUST CONTAIN THE DEPARTMENT'S RESPONSE SUMMARY 
PREPARED PURSUANT TO SUBSECTION (1) (El," 

18. Page 10. 
Following: line 9 
Insert: "(J) Except as providqd in 75-10-712, the 
department shall: (a) notify the county commissioners and 
governing bodies of cities, towns, and consolidated local 
governments impacted by a proposed remedial action; and 

(b) at the request of the county commissioners or the 
go.verning body of a city or town or of a consolidated local 
government impacted by a remedial action, conduct a public 
meeting." 
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HOUSE BILL NO. 539 

INTRODUCED BY DAILY, RANEY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

STATE COMPREHENSIVE ENVIRONMENTAL CLEANUP AND RESPONSIBILITY 

ACT; REeBIRIN6-APPR9VM>-6P-A-€6NSBNT--BEeREB--B¥--THB--b6€Ab 

66VBRNIN6-B9B~, CLARIFYING THAT TEE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES MAY TAKE REMEDIAL ACTION AT A SITE 

THAT IS SUBJECT TO THE FEDERAL COMPREHENSIVE ENVIRONMENTAL 

RESPONSE, COMPENSATION, AND LIABILITY~T OF 19_§0; PROVIDING 

FOR PBRP8RMAN€B---B9NBS FINANCIAL ASSURANCE TO ENSURE 

COMPLIANCE WITH AGREEMENTS AND TO PROVIDE FOR LONG-TERM 

MAINTENANCE OF REMEDIAL ACTION SITES; REQUIRING A RESPONSE 

TO OffiITTEN COMMENTS OR COMMENTS RECEIVED AT A PUBLIC MEETING 

BR HEARING ON A PROPOSED WBRKPbAN, ORDERI OR DECREE; 

€bARIP~lN6-THAT-ABMINISTRATfVB-€8STS-MBST-BB-REeeveRBB--WHBN 

P9S8fBbB,---ANB AMENDING SECTIONS 75-10-704, 75-10-711, 

75-10-713, T5-¼8-T¼4, 75-10-719, AND 75-10-721, ANB 

15-¼8-1z37 MCA1 AND PROVIDING A RETROACTIVE APPLICABILITY 

DATE.'' 

STATEMENT OF INTENT 

A STATEMENT OF INTENT IS RE_Q_UIRED FOR THIS BILL 70 

PROVIDE GUIDANCE TO THE ;)EPART~ENT OF HEALTP. AND 

i:NVIRONMENTAL SCIENCES CONCERNING RlJLEMAKING TO ESTABLISH 

~an, ,,,,.,.,;_, Counc,; 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

HB 0539/04 

THE SPECIFIC TERMS AND CONDITIONS OF FINANCIAL ASSURANCE 

THAT A LIABLE PERSON IS REQUIRED TO PROVIDE PURSUANT TO 

75-10-719 AND 75-10-721. THE TIEPAATMENT SHALL CONSULT AND TO 

THE GREATEST EXTENT PRACTICABLE RELY UPON FINANCIAL 

ASSURANCE CONCEPTS AND REQUIREMENTS CONTAINED IN FEDERAL 

REGULATIONS THAT IMPLEMENT THE FEDERAL COMPREHENSIVE 

ENVIRONMENTAL RESPONSE, CO~PENSAT_If)N_, AND LIABILITY ACT OF 

1980, AS AMENDED. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 75-10-7041 MCA, is amended to read: 

•75-10-704. Environmental quality protection fund. {ll 

There is created in the state special revenue fund an 

environmental quality protection fund to be administered as 

a revolving fund by the department. The department is 

authorized to expend amounts from the fund necessary to 

carry out the purposes of this part. 

(2) The fund may be used by the department only to 

carry out the provisions of this part and for remedial 

actions taken by the department pursuant to this part in 

response to a release of hazardous or deleterious 

22 substances. 
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{3) The department shall: 

[a) ~stabiish 3i~1i ~mplement a syste~ to~ pr~~:~=:~_ng 

sites Ear re~ed1~l actiJn based on potential effects or 
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human health and the environment: and 

(b) investigate, negotiate, and take legal action, as 

appropriate, to identify responsible parties, to obtain the 

participation and financial contribution of responsible 

parties for the remedial action, to achieve remedial action, 

and to recover costs and damages incurred by the state. 

(4) There must be deposited in the fund: 

(a) all penalties, forfeited perEermaftee----bo"d~ 

FINANCIAL ASSURANCE, natural resource damages, and remedial 

action costs recovered pursuant to 75-10-715: 

(b) all administrative penalties assessed pursuant to 

75-10-714 and all civil penalties assessed pursuant to 

75-10-711(5); 

(c) funds appropriated to the fund by the legislature; 

and 

(d} funds received from the interest income of the 

resource indemnity trust fund pursuant to 15-38-202. 

(5) Whenever a legislative appropriation is 

insufficient to carry out the provisions of this part and 

additional money remains in the fund, the department shall 

seek additional authority to spend money from the fund 

through the budget amendment process provided for in Title 

17, chapter 7, part 4. 

(6) Whenever the amount of money in the Eu11d is 

insufficient to carry out remedial action, the department 
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may apply to the governor for a grant from the environmental 

contingency account established pursuant to 75-l-1101. 

(7) The department shall submit to the legislature at 

the beginning of each regular session a complete financial 

report on the fund, including a description of all 

expenditures made since the preceding report. 11 

SECTION 2. SECTION 75-10-711, MCA, IS AM.ENDED TO READ: 

•1s-10-111. Remedial action -- orders -- penalties 

judicial proceedings. 11) The department may take remedial 

action whenever: 

(a) there has been a release or there is a substantial 

threat of a release into t;e environment thac may present an 

imminent and substantial endangerment to the public health, 

welfare, or safety or the environment~ and 

(b} the appropriate remedial action will not be done 

properly and expeditiously by any person liable under 

75-10-715( l). 

(2} Whenever the department is authorized to act 

pursuant to subsection (l) or has reason to believe that a 

release has occurred or is about to occur, the department 

may undertake remedial action in the form of any 

investigation, monitoring, survey, testing, or other 

information-gathering as authorized by 75-10-707 that is 

necessary and appropriate to identify the existence, nature, 

origin, and extent of the release or the threat of release 
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and the extent and imminence of the danger to the public 

health, safety, or welfare or the environment. 

(3) Any person liable under 75-10-715(1) must take 

immediate action to contain, 

Except as provided in 

remove, and abate the release. 

75-10-712, the department is 

authorized to draw upon the fund to take action under 

subsection (l} if it has made diligent good faith efforts to 

determine the identity of the person or persons liable for 

the release or threatened release and: 

(al is unable to determine the identity of the liable 

person or persons in a manner consistent with the need to 

take timely remedial action; or 

{b} the person or persons determined by the department 

to be liable under 75-10-715(1) have been informed in 

writing of the department's determination and have been 

requested by the department to take appropriate remedial 

action but are unable or unwilling to take action in a 

timely manner; and 

(c) the written notice to each person informs him that 

if he is subsequently found liable pursuant to 75-10-715(1), 

he may be required to reimburse the fund for the state's 

remedial action costs and may be subject to penalties 

pursuant to 75-10-715(3). 

(4} Whenever the departmenc is authorized t~ act 

pursuant to subsection {l) ~r has reason to believe thdL a 
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release that may pose an imminent and substantial threat to 

public health, safety, or welfare or the environment has 

occurred or is about to occur, it may issue to any person 

liable under 75-10-715(1) cease and desist, remedial, or 

other orders as may be necessary or appropriate to protect 

public health, safety, or welfare or the environment. 

(5} A person who violates or fails or refuses to comply 

with an order issued under 75-10-707 or this section may, in 

an action brought to enforce the order, be assessed a civil 

penalty of not more than $10,000 for each day in which a 

violation occurs or a failure or refusal to comply 

continues. In determining the amount of any penalty 

assessed, the court may take into account the nature, 

circumstances, extent, and gravity of the noncompliance and, 

with respect to the person liable under 75-10-715(1), his 

ability to pay; any prior history of such violations; the 

degree of culpability; the economic benefit or savings, if 

any, resulting from the noncompliance; and any other matters 

as justice may require. Civil penalties collected under this 

subsection must be deposited into the environmental quality 

protection fund established in 75-10-704. 

{6) A court has jurisdiction to review an order issued 

under 7S-10-707 er this section only in the following 

,1cr_:. ~':1::;: 

l,l) d11 act~~11 ~nder 75-10-715 c~ recover remedial 
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action costs or penalties or for contribution; 

(b) an action to enforce an order issued under 

75-10-707 or this section; 

{c) an action to recover a civil penalty for violation 

of or failure to comply with an order issued under 75-10-707 

or this section; or 

(d) an action by a person to whom an order has been 

issued to determine the validity of the order, only if the 

person has been in compliance and continues in compliance 

with the order pending decision of the court. 

(7) In considering objections raised in a judicial 

action regarding orders issued under this part, the court 

shall uphold and enforce an order issued by the department 

unless the objecting party can demonstrate, on the 

administrative record, that the department's decision to 

issue the order was arbitrary and capricious or otherwise 

not in accordance with law. 

{8) Instead of issuing a notification or an order under 

this section, the department may bring an action for legal 

or equitable relief in the district court of the county 

where the release or threatened release occurred or in the 

first judicial district as may be necessary to abate any 

imminent and substantial endangerment to the public health, 

safety, or welfare or the environment resuiting from the 

release or threatened release. 
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(9) The department may take remedial action pursuant to 

subsection (1) at a site that is regulated under the federal 

Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980, Public Law 96-510, if the department 

determines that remedial act!:.Qn is necessary to carry out 

the purposes of this part." 

Section 3. section 75-10-713, MCA, is amended to read: 

"75-10-713. Public notice of W8RRPbANT REMEDIAL ACTION, 

administrative orderL or consent decree wri~ten comments 

MEETING hear¼ng---- response. (l) ill Except as 

provided in 75-10-712, before f¼na½--appro~a½--ey FINAL 

APPROVAL BY the director of the department 0£ OF SSBMITS 

e8MMBNTS--Te--~HB--6.S.-BNVfR6NMBNTAb-PR8TBeTf8N-A6BNe~-8N-A 

PR8?6SBB-W8RRPbAN-6R-APPR6YBS any administrative order on 

consentL issued pursuant to 75-10-711L or before judicial 

approval of a consent decree issued pursuant to this part, 

the department shall: 

tat.L!.l publish a notice and brief description of the 

proposed W8RKPbAN, orderL or decree in a daily newspaper of 

general circulation in the area affected and make copies of 

the proposal available to the public: 

tBt--RBeBfYB-e6MMBNTS-PR6M-THB-e6HNT~-eeMMfSSf6NBRS--ANB 

66YBRNfN6--B6BfBS--6P--e1~fBS7-T6WNS,-ANB-eeNS6bfBATBB-b6eAb 

66YBRNMBNTS-fN-WH65B-6B66RAPHfEAb-ARBA-6P--aBRfSBfETf6N--THB 

PR6P6SBB--W6RRPbANL--ABMfNfSTRATfYB-6RBBR,-6R=eaNSBNT-BBERBB 
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W6HbB-APPb'f7 

tbttet(II) provide at least 30 days (or whatever 

additional time the department may in its discretion grant 

upon written request) for submission of written comments 

regarding the proposed W8RffPbAN7 ordery or decree and,-~poft 

wri~~en-req~e~t-by-¼8-or-more-per~on9-er-by-a--grettp--kavin9 

¼8-or-more-member~-tbtt~-not-ine¼ttdin~-a-¼iab½e-~er9ont,,-ANB 

UPON WRITTEN REQUEST BY 10 OR MORE PERSONS OR BY A GROUP 

HAVING 10 OR MORE MEMBERS {BUT NOT INCLUDING A LIABLE 

PERSON), conduct a public meet~ng ~earing MEETING at or near 

the facility for the purpose of receiving verbal comment 

regarding the proposed W0RKPOAH, orderL or decree; and~ 

tBt--AT-THB-RBeHBST-0P-THE-e0HHT't-B0MMtSSt0HERS--0R--THE 

60YERHtN6--B0B'f-0P-A-etT¥-0R-T0WN-0R-0P-A-B6NS0bt0ATEB-b0BAb 

60YBRNMEHT-WlTHtN-WH0SE--AREA--0P--~HRlSBtBTt0N--A--REMHBtAb 

11eT!0H-StTB-tS-b0eATEB,-eeNBHeT-A-PHBbte-HBARtN67-ANB 

tetfBt(III) consider and respond to RELEVANT written or 

verbal comments properly submitted during the comment period 

or at the public meeting MEETING 8R hear~ng;-and 

tdt--ob~ain-the-app~oval-ot-the-9ove~ning--body--¼n--t"e 

atfeeted-area. 

@l THE ADMINISTRATIVE RECORD SUPPORTING THE 

DEPARTMENT'S APPROVED ORDER OR DECREE MUST CONTAIN THE 

DEPARTMENT'S RESPONSE SUMMARY PREPARED PURSUANT 

SUBSECTION { lJ {A) l lill. 

r(l 
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(2) Hpon EXCEPT AS PROVIDED IN 75-10-712, UPON making a 

final decision regarding the proposed W0RKPCAN7 REMEDIAL 

ACTION, orderL or decree, the department shall publish 

notice, as provided under subsection (1), and make copies of 

the BBPARTMEHT~s-eeMMENTS-0N-THB-W6RKPbAN FINAL DECISION ON 

0R THE approved order or decree available to the public. ~he 

o~der-or-deeree-mtt~t-eonta~n--a--eone±~e--statement--0£--the 

pr±ne~pai----rea~ons---£0~---and---aga±net---±ts---adopt±en, 

±neerporatin9--~n--the--order--or--deeree--the--reasons--Eor 

o~errtt¼±ng--the--eons±Oerat±ons--~rged--aga±nst--±t~--~E--no 

wr±tten-er-~erbe¼-eonunents-are-reeeived,-the-department--may 

Offlit--the--stateffle~t--cf--~ee~o~~- ~HE-ABMfNfS~RA~lVB-REeeRB 

SHPP6RTIN6-THE-BEPARTMENTis-eeMMENTS-8N-THE-W6R~PbAH-0R--THE 

APPR0YEB--0RBER--0R--BEeREE--MHST--eeHTAfN--THE-BBPARTMENT~s 

RESP0NSE-SHMMAR¥-PREPAREB-PHRSHAHT-T6-SHBSE€TI0H-tittEt~ 

(3) EXCEPT AS PROVIDED IN 75-10-712, THE DEPARTMENT 

SHALL: 

J..!U NOTIFY THE COUNTY COMMISSIONERS AND GOVERNING 

BODIES OF CITIES, TOWNS, AND CONSOLIDATED LOCAL GOVERNMENTS 

IMPACTED BY A PROPOSED REMEDIAL ACTION; AND 

{B) AT THE REQUEST OF THE COUNTY COMMISSIONERS OR THE 

GOVERNING BODY OF A CITY OR TOWN OR OF A CONSOLIDATED LOCAL 

GOVERNMENT IMPACTED BY A REMEDIAL ACTION, CONDUCT A PUBLIC 

MF.FTING." 

Seet±en-3~--seetioM-f5-±B-~T~ 7 -M€A,-i~-amen0ed-eo-read~ 
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•TS-¼8-Tl4o--Admin¼strat±ve-pena¼t±es,-t±t--i~--±tett--oE 

proeeedin9--ttnder--75-¼6-f¼¼t5t7--the--department-may-assess 

pena¼ties-oE-not-more-than--$¼7888--per--day--per--v±o¼ation 

aqainst--a-person-¼iab¼e-ttnder-TS-18-~½Stlt-for-a-re¼ease-or 

threat-oE-re¼ease-who-has-failed-or-re£ttsed-to--eomp¼y--with 

an--order--isstted-by-the-department-pttrsttant-to-T5-¼8-T½½t4t 

or-against-a-person-who-has-tai¼ed-or-re!ttsed-to-eomp¼y-with 

an-order-tsstted-by-the-department-pttrsttant-to-TS-½8-T&TtSto 

tit--¼n-determining-the-affloant-0£-any--penalty--assessed 

pttrsttant--to--this--seetion7--the-departfflent-shali-take-±nte 

aeeottnC the---eosts---it---"ae---inettrredr the---natttreT 

e±rettmstaneee,-extent7-and--gra¥ity--er--the--noneomp¼~aneeI 

and,--w±tft--respeet-te-the-person-¼iab¼e-~nder-~5-¼8-i¼St¼t, 

his-ab±¼±ty-te-pay;-any-prier-history--of--stteh--vie¼ations; 

the--de~ree-ef-ettipabii±ty;-the-eeonom±e-benef±t-er-eav½ngs, 

if-any,-resttiting-from--the--noneomp¼ianee;--and--any--other 

Mattere-as-jttstiee-may-reqa±rea 

t3t--An--adm±n±strat±ve--penaity--may--not--be-eei¼eeted 

pttrettant-to-this-eeetion-~n¼ese-the-pereon-eharged-w±th--the 

noneomp¼ianee--±e-g±ven-net±ee-and-epportttnity-for-a-hear±ng 

v±th--respeet--to--the---nofteempiianee•---~he---net±ee---and 

opport~nity--for--a-hear±ng-mttet-eon£orm-to-the-~eqtt±remente 

0£-Tit¼e-i7-ehapter-4,-part-6• 

t~t--A-~er~en-egatnet-whem-a-pena¼ty-½~--eee~ee~d--ttnd~r 

thie--~eet±en--fflay--~bte±n-;ttO±e±a¼-reYiew-0£-the-pena¼ty-o~ 
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p~e•±ded-£or-±n-~±t¼e-i7-e"apter-4,-part-~• 

tSt--Admin±e~ratiYe-pena¼t±es-payae±e-ttnder-this-~eet±on 

ffltt~t-be-depesited-in-the--envirenment8½--qttai±ty--preteetien 

£ttnd-estab¼¼shed-±n-T5-±6-784ou 

Section 4. Section 75-10-719, MCA, is amended to read: 

"75-10-719. Settlement bar to contribution 

liability. (1) A person who has resolved his liability to 

the state arising under 75-10-715 or section 107(a)(l) 

through (a)(4) of CERCLA 42 U.S.C. 9607(a)(l) through 

(a) (4), in an administrative or judicially approved 

settlement is not liable for claims for contribution 

regarding matters addressed in the settlement. The 

settlement does not discharge any of the other potentially 

liaOle persons unless its terms provide a discharge. The 

terms of the settlement may reduce the potential liability 

of the other potentially liable persons by the amount of the 

settlement. 

( 2) If the state has obtained less than complete relief 

from a person who has resolved his liability to the state in 

an administrative or judicially approved settlement, the 

state may bring an action against any other person who has 

not resolved his liability. 

(3) A person who has resolved, in whole or in part, his 

liability to the state for ~he release or for remedial 

action costs in an administrative or judicially approved 

-12- HB 539 
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settlement may seek contribution from a person who is not 

party to a settlement referred to in subsection (1). 

(4) Whenever practicable and in the public interest, as 

determined by the director of the department, the department 

may, as promptly as possible, reach a final settlement with 

a person liable under 75-10-715 in an administrative or 

civil action under 75-10-711 if ~~eh the settlement involves 

only a minor portion of the response costs at the facility 

concerned and, in the judgment of the department, the 

conditions in either of the following subsection {4)(a) or 

(4)(b) are met: 

(a) Both of the following are minimal in comparison to 

other hazardous or deleterious substances at the facility: 

(i) the amount of the hazardous or deleterious 

substances contributed by that person to the facility; 

(ii) the toxic or other hazardous effects of the 

substances contributed by that person to the facility. 

(b) (i) The person: 

(A) is the owner of the real property on or in which 

the facility is located; 

(B) did not conduct or permit the generation, 

transportation, storage, treatment, or disposal of any 

hazardous or deleterious substance at the facility; and 

(C) did ~ct contribute tc the release or threat of 

release of a hazardous or deleter1ous substance at :he 
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facility through any action or omission. 

(ii) This subsection {4}(b) does not apply if the person 

purchased the real property with actual or constructive 

knowledge that the property was used for the generation, 

transportation, storage, treatment, or disposal of any 

hazardous or deleterious substance. 

{5) As part of an administrative or judicially approved 

settlement agreement, the department ~~s¼¼ MAY require the 

po~t~ng--of--~--bond LIABLE PERSON TO PROVIDE FINANCIAL 

ASSURANCE, in an amount determined by the department, to 

ensure the long-term OPERATION AND maintenance of the 

remedial action site. THE LIABLE PERSON SHALL PROVIDE THE 

FINANCIAL ASSURANCE BY ANY ONE METHOD OR COMBINATION OF 

METHODS SATISFACTORY TO THE DEPARTMENT, INCLUDING BUT NOT 

LIMITED TO INSURANCE, GUARANTEE, PERFORMANCE OR OTHER SURETY 

BOND, LETTER OF CREDIT, ANB QUALIFICATION AS A SELF-IN~URER, 

OR OTHER DEMONSTRATION OF FINANCIAL CAPABILITY." 

Section 5. Section 75-10-721, MCA, is amended to read: 

"75-10-721- Degree of cleanup required -- permit 

exemption pe~fe~manee--bond FINANCIAL ASSURANCE. {l) A 

remedial action performed under this part must attain a 

degree of cleanup of the hazardous or deleterious substance 

and control oE a threatened release or further release of 

th3t ~ubstdn~~ \_ha~ assures present and E~tt1re prntection of 

public health, satety, and welfare and ~f the enviro~ment. 
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(2) In approving or carrying out remedial actions 

performed under this part, the department: 

(a) shall require cleanup consistent with applicable 

state or federal environmental requirements, criteria, or 

limitations: 

(b) shall consider and may require cleanup consistent 

with substantive state oc federal environmental 

requirements, criteria, or limitations that are well-suited 

to the site conditions; and 

{c} shall select remedial actions that, at a minimum, 

protect public heal th, safety, and welfare and the 

environment and that: 

(i) use permanent solutions; 

(ii) use alternative treatment technologies or resource 

recovery technologies to the maximum extent practicable; and 

(iii) are cost-effective, taking into account the total 

short- and long-term costs of the actions, including the 

cost of operation and maintenance activities for the entire 

period during which the activities will be required. 

13) The department may exempt any portion of a remedial 

action that is conducted entirely on site from a state or 

local permit that would, in the absence of the remedial 

action, be required if the remedial action is carrieJ o~t in 

accordance with tne standards established under suost:ctian 

{l) and this part. 
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(4) The department may require a--e~~£o~ffla"ee--ee"d 

FINANCIAL ASSURANCE from a liable Ee~g>~ o~-a-~emeaial 

aecto~--eonCraeCor in an amount that the department 

determines will ensure attai"menC-oE-the-deg~ee-oE-elean~p 

reqttired-by-~ttb~eetien~-tit-and-tzt. THE LONG-TERM OPERATION 

AND MAINTENANCE OF THE REMEDIAL ACTION SITE. THE LIABLE 

PERSON SHALL PROVIDE THE FINANCIAL ASSURANCE BY ANY ONE 

METHOD OR COMBINATION OF METHODS SATISFACTORY TO THE 

DEPA.RTMENT, INCLUDING BUT NOT LIMITED TO INSURANCE, 

GUARANTEE, PERFORMANCE OR OTHER SURETY BOND, LETTER OF 

CREDIT, ANB QUALIFICATION AS A SELF-INSURER, OR OTHER 

DEMONSTRATION OF FINANCIAL CAPABILITY." 

Seet±on-6,--Seet±on-~S-l6-~~37 -M€A,-±s-amended-to-read~ 

4 T5-½9-T~3,--A9reefflente--to-per£orm-remedia%-aet±on,-t¼t 

~o--exped±te--e££eetive--remed±al---aet±o"s---and---minim±~e 

liC±gat±o",--t~e--departme"t,-±n-its-disereCion-a"d-wheneYer 

praetieable-and-in-the-pnbl±e-interest;--fflay--neqoCiate--and 

enter-into-an-aqreement-with-any-perso~;-ine±ttdinq-the-owner 

or--operator--of-the-faeii±ty-froffl-whieh-a-reiease-emanates7 

to-perrorm-a-reffledia½-aec±on-±f--the--aepart~ent--determinee 

that--the--aetion--wil¼--be-properly-done-by-the-pereon,-~he 

agreement-m~st-eonta±n a-provi9ion-reg~iring-the-poeting--or 

a--performane~--bona7 --es--pro~ided-±n-T5-¼8-Tl9tSt,-and-any 

termB-and·-ee~ditio~~-t~at-the-department-in--its--di~eretion 

determine9-to-be-epp~~~rie~e~ 
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1 tit--Wh.ettever--tfte--department--enters-tnto-an-egreement 

2 ttnder-this-seet±on-ror-reffled±a¼-eet±on-or-for-assessment--or 

3 payment--0£--natttra¼-resottree-damages,-the-agreement-fflttst-be 

4 ti¼ed-±n-an-appropr±ate-distr±et-eottrt-es-a--eonsent--deeree 

5 and--mttst--be--ava±lab~e--for-~ttb±±e-eoll\lllent-£or-at-¼eest-39 

6 daysa 

7 t3t--~-dee±s~on-ot-che-department-to-enter-±nto--or--not 

8 enter--±nto--aqreements-ttnder-th±s-seet±on-±s-not-s~bjeet-to 

9 jttd~e±a¼-rev±ew•~ 

10 NEW SECTION. Section 6. Sevecability. If a pact of 

11 [this act] is invalid, all valid parts that are severable 

12 from the invalid part remain in effect. If a part of [this 

13 act} is invalid in one or more of its applications, the part 

14 remains in effect in all valid applications that are 

15 severable from the invalid applications. 

16 

17 

18 

NEW SECTION. SECTION 7. RETROACTIVE APPLICABILITY. 

[THIS ACT] APPLIES RETROACTIVELY, WITHIN THE MEANING OF 

1-2-109, TO OCCURRENCES AFTER JUNE 30, 1985. 

-End-
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