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INTRODUCED BY \Q

Aan
BY REQUEST OF THE HOUSE TAXATION COMMITTEE

A BILL FPOR AN ACT ENTITLED: "AN ACT TO APPLY THE CIGARETTE
SALES TAX TO ALL USE AND CONSUMPTICN OF CIGARETTES ON AN
INDIAN RESERVATION EXCEPT BY MEMBERS OF AN INDIAN TRIBE ON
AN INDIAN RESERVATION; PROVIDING FOR A REFUND OF OR CREDIT
FOR TAXES PAID ON CIGARETTES SOLD TO TRIBAL MEMBERS;
REQUIRING A REPORT TO THE 53RD LEGISLATURE; AMENDING SECTICN
16-11-111, MCA; AND PROVIDING AN EFFECTIVE DATE AND A
TERMINATION DATE,"

WHEREAS, the Legislature proposes to eliminate unfair
competitive business advantages now enjoyed by retailers
operating on Indian reservations in direct competition with
businesses operated off the reservations by requiring that
cigarettes scld to non-Indian purchasers on an Indian
reservation have a Montana cigarette tax stamp affixed even
if sold by an Indian retailer; and

WHEREAS, the Legislature also recognizes that Indian
tribes in Montana also view certain state taxes being
assessed against the tribes and tribal members on the

reservation, including fuel and alcohol taxes, as being
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unlawful; and
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WHEREAS, although the Legislature proposes to exercise
its constitutional authority to aseek assistance from tribal
authorities in collecting cigarette taxes from non-Indians
on the reservations, 1t also recognizes the need for
discussion and negotiation with Indian tribes in Montana to
avoid dual taxation and to develop a comprehensive
resolution of all reservation taxation issues affecting both

the state and the tribes.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Definitions. As used  in
[sections 1 through 3], the following definitions apply:

(1} "Indian reservation" means Indian lands federally
declared to be a reservation for an Indian tribe by treaty
between the tribe and any territorial government or state
government or the United States government or established by
acts of the United States congress or by formal decision of
the executive branch of the United States.

(2) “Indian retailer" means a business or enterprise
that is wholly owned and operated by an Indian tribe in
Montana or a business or enterprise that is wholly owned and
operated by one or more members of a tribe in Montana on

whose reservation the business or enterprise is located.
Section 2. Section 16-11-111, MCA, is amended to read:

“16-11-111. Cigarette sales tax. Phere-ia-hereby (1) A
INTRODUCED BILL
HB 10/2
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tax on the purchase of cigarettes for consumption, use, or

any purpose other than resale in the regular course of

bugsiness is levied, imposed, and assessed at the Following

rate and there shaiti must be cotriteeted precollected by the

wholesaler and paid to the state of Montana upen-——eigarettes
soid--or--posasssed--in——this-state-the—fotriowingexcise-tax
wihieh-shali-be-patd-prior-to-the-time-of-sare--and--detivery
cf--ecigarektes: 18 cents on each package containing 20
cigarettes and, when packages contain more or less than 20
cigarettes, then a tax on each cigarette equal to 1/20th the
tax on a package containing 20 cigarettes.

(2) The tax imposed by this section does not apply to

cigarettes sold by an Indian retailer to members of a

federally recognized Indian tribe within the boundaries of

the tribe's reservation located in Montana.

(3) The tax imposed by thig gsection must be

precocllected, subject to refund or credit as provided in

subsection (4), on all cigarettes entering Montana Indian

regservationa.

{4) Wholesalers making sales of cigarettes to Indian

retailers may apply to the department for a refund of or

credit for taxes precollected on cigarettes sold by the

retailers to menmbers of an Indian tribe on whose reservation

the retail sale is made. The claim for credit or refund must

be made on the wholesaler's cigarette tax return for the
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reporting period immediately following the period during

which the cigarettes were spold by the wholesaler to the

retailer. If not claimed, the credit or refund is lost.

(5) The total amount of refunds or credits allowed by

the department to_all wholesalers claiming the refund or

credit under subsection (4) for any reporting period may not

exceed an amount that is equal to the tax due on the average

individual consumption of cigarettes, determined in a manner

provided by department rule, multiplied by the tribal member

population of the reservation on which the sales are made.

If the total amount of refunds claimed by wholesalers

exceeds the amount computed, the claims by the wholesalers

must be reduced proportionally based on the total amount of

on-reservation business conducted by each wholesaler to the

amounts necessary to make the total of all the claims egqual

to the allowable maximum.

{6) A refund or credit may not be allowed toc a

wholesaler unless the wholesaler certifies to the department

that the economic benefit of the credit or refund has been

passed on to the Indian retailers to  whom the sales were

made.”
NEW SECTION. Section 3. Revenue oversight -- state and
tribal negotiations -- report to legislature. (1) The

legislature directs the department of revenue to:

{a) negotiate with individual tribes within the state

- -
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on the methods of implementing [this act];

{b) discuss and negotiate alternative methods for the
collection of cigarette taxes, including the peossibility of
future tribal taxaticn, with the tribal governments of each
Montana reservation or their designated representatives;

(c) discuss and negotiate with individual Indian tribes
in Montana the possibility of resolving other state taxation
issues, including but not limited to the imposition of fuel
and alcohol taxes on Indian reservations, through
state-tribal cocoperative agreements; and

(d) report its findings on the collection of cigarette
taxes pursuant to 16-11-111 and on negotiations with tribal
authorities on a comprehensive state-tribal taxation
agreement or proposed legislation te the interim committee
on Indian affairs prior to the 53rd legislative session.

{2) The legislature also directs the interim committee
on Indian affairs to work with the Montana tribal chairman's
association, the state coordinator of 1Indian affairs, and
individual tribes to:

(a) monitocr tax collection made pursuant to 16-11-111:

(b) consider alternatives for cigarette tax collection,
including possible cooperative agreements to avoid dual
taxation by state and tribal governments;

(c) identify other unresolved taxation issues,

including but not 1limited to the impesition of fuel and

_5_

W N

10

11

12

13

LC 2052/01

alcohol taxes on Indian reservations, between the state and
Montana Indian tribes; and

(d) propose legislation to the 53rd legislature that
would facilitate a cooperative government-to-government
resolution of all Indian reservation taxation issues.

NEW SECTION. Section 4. codification instruction.
[Section 1) is intended to be codified as an integral part
of Title 16, chapter 1l, part 1, and the provisions of Title
16, chapter 11, part 1, apply to (section 1].

NEW SECTION. Section 5., Effective date. [This act] is
effective July 1, 1991.

NEW SECTION. Section 6. Termination. [This act)
terminates July 1, 1993,

-End-



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB10l2, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act to apply the cigarette sales tax to all use and consumption of cigarettes on an Indian reservation except by members
of an Indian tribe on an Indian reservation; providing for a refund of or credit for taxes paid on cigarettes sold to tribal
members; requiring a report to the 53rd legislature; and providing an effective date and a termination date.

ASSUMPTIONS :

1. The effective cigarette tax rate is $0.1732 per package.

2. Under current law, cigarette tax receipts will be $11,316,000 in FY92 and $11,037,000 in FY93 (OBPP).
3. Currently, 28,034,910 packages of cigarettes are being sold annually to Indian reservations in Montana.
4.

In 1990, per capita cigarette consumption in the United States was 100.8 packages; in Montana per capita consumption was

84.7 packages (Tobacco Institute).

The average annual quota per reservation, under the proposal, will be 90 packages per capita.

Total Indian population on reservations in Montana is 30,423 (U.S. Bureau of the Census, 1990).

The total number of tax-free packages of cigarettes for all reservations will be 2,738,070 for each year of the

biennium,

8. Of the 28,034,910 packages currently being sold to reservations, only 2,738,070 will be sold tax free under the
proposal. Of the remaining 25,296,840 packages, it is assumed that 17,280,000 packages are currently being exported ouc
of state. 1t is assumed that these packages would no longer be purchased or exported. This leaves an increase in
taxable packages of 8,016,840.

9. There would be collections for 10 months in FY92 due to inventory reserves leftover from FY91.

10. The potential increase in taxes would be $1,157,000 in FY%2, and $1,389,000 in FY93.

11. The proposal would require 2.00 FTE (grade 13) field auditors for each year of the biennium at a cost of $51,672.

The operating costs associated with these positions would be §$5,200 in each year of the biennium and equipment costs

would be $7,400 in FY92 only.

~ oy W

FISCAL IMPACT:

see next page
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ROD SUNDSTED, BUDGET DIRECTOR DATE JIM ELLIOEF"PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for HBlU1?. as introduced #5 7002- )



Fiscal Note Request,

Form BD-15
Page 2

FISCAL IMPACT:

HB1012,

as introduced

Department of Revenue:

Expenditures:

FTE

Personal Services
Operating Costs
Equipment Costs

Total

Funding:
General Fund

Revenues:

Cigarette Tax

Funding Distribution:

Debt Service (05)
Capital Projects (05)

Total

Fy '92
Current Law Proposed Law Difference
0.00 2.00 2.00
¢ 51,672 51,672
0 5,200 5,200
O 7,400 7,400
0 64,272 64,272
0 64,272 64,272
11,316,000 12,473,000 1,157,000
8,022,000 8,842,000 820,000
3,294,000 3. 631, 000 337.000
11,316,000 12,473,000 1,157,000
(64,272)

Impact to General Fund (decrease)

FY '93

Current Law Proposed Law Difference
0.00 2.00 2.00

0 51,672 51,672

0 5 200 5,200

0 O

0 56,872 56,872

0 56,872 56,872
11,037,000 12,426,000 1,389,000
7,824,000 8,809,000 985,000
3,213,000 3.6 000 404,000
11,037,000 12,426,000 1,389,000
{56,872)

HO 1ot-l
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APPROVED BY COMMITTEE
ON TAXATION

HOUSE BILL NO. 1012
INTRODUCED BY ELLIOTT

BY REQUEST OF THE HOUSE TAXATION COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT Te@-APPE¥ APPLYING THE
CIGARETTE SALES TAX TO ALL USE AND CONSUMPTION OF CIGARETTES
ON AN INDIAN RESERVATION EXCEPT BY MEMBERS OF AN INDIAN
TRIBE ON AN INDIAN RESERVATION; PROVIDING FOR A REFUND OF OR
CREDIT FOR TAXES PAID ON CIGARETTES SOLD TO TRIBAL MEMBERS;

PROVIDING AN INCREASE IN THE APPROPRIATION TO THE DEPARTMENT

OF REVERUE FOR FISCAL YEARS 1992 AND 1993 TQO ADMINISTER

COLLECTION OF CIGARETTE TAXES; PROVIDING A CIVIL PENALTY FOR

THE POSSESSION OF UNSTAMPED CIGARETTES; REQUIRING A REPORT

TO THE S3RD LEGISLATURE; AMENDING SEE€TION SECTIONS

16-11-111, 16-11-113, 16-11-119, 16-11-131, AND 16-11-133,

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AN

APPLICABILITY DATE, AND A TERMINATION DATE."

WHEREAS, the Legislature proposes to eliminate unfair
competitive business advantages now enjoyed by retailers
operating on Indian reservations in direct competiticon with
businesses operated off the reservations by requiring that
cigarettes sold tc non-Indian purchasers on an Indian

reservation have a Montana cigarette tax stamp affixed even

@/ma Legisiztive Council

if gold by an Indian retailer; and
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WHEREAS, the Legislature also recognizes that Indian
tribes in Montana also view certain state taxes being
assessed against the tribes and tribal members on the
reservation, including fuel and alcohol taxes, as being
unlawful; and

WHEREAS, although the Legislature proposes to exetcise
its constitutional authority to seek assistance Efrom tribal
authorities in collecting cigarette taxes from non-Indians
an  the reservations, it also recognizes the need for
discussion and negotiation with Indian tribes in Montana ¢to
avoid dual taxation and to develop a comprehensive
resolution of all reservation taxation issues affecting both

the state and the tcibes.

BE IT ENACTED BY THE LEGISLATURE OF TEE STATE OF MONTANA:

NEW SECTION. Section 1. pefinitions. As  used in
{sections 1 through 3], the following definitions apply:

(1) "Indian reservation" means Indian lands federally
declared toc be a reservation for an Indian tribe by treaty
between the tribe and any territorial government or state
government or the United States government or established by
acts of the United States congress or by formal decisicen of
the executive branch of the United States.

{2) "Indian retailer” means a business c¢r enterprise

that is wholly owned and operated by an Indian tribe in

-2- HB 1012
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Montana or a business or enterprise that is wholly owned and
operated by ocne or more members of a tribe in Montana on

whese reservation the business or enterprise is leocated.

NEW SECTION. SECTION 2. stames AFFIXED ON ALL

CIGARETTES -- EXCEPTION. EXCEPT FOR CIGARETTES SOLD ON

MILITARY RESERVATIONS, ALL CIGARETTES SOLD IN MONTANA MUST

HAVE A MONTANA CIGARETTE TAX STAMP AFFIXED PRIOR TO SALE.

Section 3. section 16-11-111, MCA, is amended to read:

*16-11-111. Cigarette sales tax —-- EXEMPTION FOR SALES

TQ INDIANS. Phere—-is--hereby (1) A tax on the purchase of

cigarettes for consumption, use, or any purpose other than

resale in the regular course of business is levied, imposed,

and assessed at the following tate and ehere sha*? must be

estieckted precollected by the wholesaler and paid to the

state o©of Montana wpen-eigarebtes-sanid-or-pessessed-in-—this
state-the-follewing-excise-tax-which-shati-me-paid-prior-—-to
the-—time--of--sate--and-detivery-of-cigarectes: 18 cents on
each package containing 20 cigarettes and, when packages
contain more or less than 20 cigarettes, then a tax on each
cigarette equal to 1/20th the tax on a package containing 20
cigarettes.

{2) The tax imposed by this section does not apply to

cigarettes sold by an Indian retailer to members of a

federally recognized Indian tribe within the boundaries of

the tribe's reservation located in Montana.

—3- HB 1012
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{3) The rax imposed by this section must be

precollected, subject to refund or credit ag provided in

subsection ({4), on_ all cigarettes entering Montana Indian

reservations.

{4) Wholesatera PURSUANT TO THE PROCEDURE PROVIDED 1IN

SUBSECTION (5), WHOLESALERS making sales of cigarettes to

Indian retailers may apply to the department for a refund of

or credit for taxes precollected on cigarettes sold by the

retailers to members of an Indian tribe on whose reservation

the retail sale is made, Phe-elaim-feor-credit-or-refund-muse

be--made--en~-che--wholesaierts—cigarette-tax-recurn-for-the

reporting-periad-immediateiy--—fottowing—-the--period--during

which--the--cigarettes--were-—ssid--by-the-wholtesater-te-the

reeatterr If not claimed, the credit or refund is lost.

(5) THE DISTRIBUTION OF TAX-FREE CIGARETTES TO INDIANS

MUST BE IMPLEMENTED THROUGH A SYSTEM OF PREAPPROQVED,

WHOLESALER SHIPMENTS. LICENSED MONTANA WHOLESALERS SHALL

CONTACT THE DEPARTMENT FOR APPROVAL PRIOR TO SHIPMENT OF THE

UNTAXED CIGARETTES. THE DEPARTMENT MAY AUTHORIZE SALES BASED

ON_WHETHER THE QUOTA FOR THAT PARTICULAR SERVICE AREA HAS

BEEN MET. IF THE SALE IS AUTHORIZED AS TAX .EXEMPT, THE

WHOLESALER, UPQN PROVIDING PROOF OF ORDER AND DELIVERY TQ AN

EXEMPT RETAILER, MUST BE PROVIDED A CREDIT OR A REFUND. ONKCE

THE ALLOCATION FOR THE PARTICULAR SERVICE AREA HAS BEEN

FILLED, THE DEPARTMENT SHALL IMMEDIATELY NOTIFY ALL

-4- HB 1012
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WBOLESALERS THAT ALL FURTHER SALES ON THAT RESERVATION MUST

BE TAXED AND THAT CLAIMS POR REFUND OR CREDIT WILL NOT BE

HONORED FOR THE REMAINDER OF THE MONTH. ALLOCATIONS ARE NOT

TRANSFERABLE BETWEEN MONTHS OR BETWEEN INDIAN RESERVATIONS.

£5¥(6) The total amount of refunds or credits allowed

by the department to all wholesalers claiming the refund or

credit_under subsection {(4) for any reperting--perisd MONTH

may not exceed an amount that is equal to the tax due on the

average individual consumption of cigarettesy-determined-in

a-manner-proavided-py--deparement--roter multiplied by the

tribal member population of the reservation on which the

sales are made. THE DEPARTMENT SHALL DETERMINE THE AMOUNT OF

REFUNDS OR CREDITS FOR EACH INDIAN RESERVATION AT THE

BEGINNING OF EACH FISCAL YEAR, USING POPULATION ESTIMATES

AND OTHER DATA ISSUED BY THE UNITED STATES GOVERNMENT. Z§£

ehe--total-—amount-of-refunda-clatmed-by-whoiesaters-axceeds

the-amonnt-computedr—the-ciaims—-by-the-whoiesaters——-must——-be

redyced-—-proportionaily———based--on--the——toeat-—-amount—-cf

on—-teservation-business-cenduceted-by-each-whoitesaler-to--the

amounes—-—nacessary-to-make-the-totai-of-att-the-etaims-equai

to-the-~allowablie-maxtmums

t6¥(7) A refund or credit may not be allowed to a

wholegaler unless the wholesaler certifies to the department

PURSUANT TO 16-11-132(2) that the economic benefit of the

credit or refund has been passed on to the Indian retailers

-5=- HB 1012
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to whom the sales were made.”

NEW SECTION. SECTION 4. CIVIL PENALTY FOR POSSESSION

OF UNSTAMPED CIGARETTES. IN LIEU OF THE CRIMINAL PENALTIES

PROVIDED IN TITLE 16, CHAPTER 11, PART 1, THE DEPARTMENT MAY

ASSESS A PERSON POSSESSING UNSTAMPED CIGARETTES A CIVIL

PENALTY OF $250 FOR THE FIRST FULL OR_PARTIAL PACK OF

UNSTAMPED CIGARETTES AND $10 FOR EACH ADDITIONAL FULL OR

PARTIAL PACK OF UNSTAMPED CIGARETTES,

NEW SECTION., Section 5. Revenue oversight -- state and
tribal negotiations -— report to legislature. (1) The
legislature directs the department of revenue to:

(a) negotiate with individual tribes within the state
on the methods of implementing (this actl;

(b} discuss and negotiate alternative methods for the
collection of cigarette taxes, including the possibility of
future tribal taxation, with the tribal governments of each
Montana reservation or their designated representatives;

(c¢) discuss and negotiate with individual Indian tribes
in Montana the possibility of resclving other state taxation
issues, including but not limited to the imposition of fuel
and alcchol taxes on Indian reservations, through
state-tribal cooperative agreements; and

(d) report its findings on the collection of cigarette
taxes pursuant to 16-i1-111 and on negotiaticns witn tribal

authorities on a comprehensive state-tribal taxation

—6- HB 1012
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agreement or proposed legislation to the interim committee
on Indian affairs prior to the 53rd legislative session.

{2} The legislature also directs the interim committee
cn Indian affairs to work with the Montana tribal chairman's
association, the state coordinator of Indian affairs, and
individual tribes to:

{(a}) monitor tax collection made pursuant to 16-11-111;

{b) consider alternatives for cigarette tax collection,
including possible cooperative agreements to aveoid dual
taxation by state and tribal governments;

{c) identify other unresolved taxation issues,
including but not 1limited to the imposition of fuel and
alcohel taxes on Indian reservations, between the state and
Montana Indian tribes; and

(d) propose legislation to the 53rd legislature that
would facilitate a cooperative government-to-government

resolution of all Indian reservation taxation issues.

SECTION 6. SECTION 16-11-113, MCA, IS AMENDED TO READ:

"16-11-113. Tax insignia. (1) Within 72 hours after
receipt by the distributor or dealer of any cigarettes,
except as hereinafter provided, he shall cause ¢to be
gecurely affixed thereto the required insignia denocting the
tax thereocn. A--pesssm-—-specifically--exempted--under--the
provisions-of-16~t+-3132¢t2y--may--net~-be--consitdered--to—-be

acting-untawfuity-under-tnra-seetions

-7- HB 1012
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{2) Said insignia shall be properly canceled prior to
sale or removal for consumpticn, under such regulations as
the department may prescribe.

(3) Each package shall have the required insignia to
affix thereto in such a manner that the insignia will be
destroyed when the package is opened.

{4) Wholesalers and retailers licensed under this part
may buy. sell, or have in their possession only cigarettes
which have the insignia provided for in this part on each
package. The insignia provided for in this part shall be
sold to and affixed by licensed wholesalers and licensed
retailers only.

{5) Whenever any cigarettes are found in the place of
business of any unlicensed wholesaler, retailer, or other
person without the insignia affixed and canceled or not
marked as having been received by the unlicensed wholesaler,
retailer, or person within the preceding 72 hours, the
presumption shall be that such cigarettes are kept therein

in violation of the provisions of this part.”

SECTION 7. SECTION 16-11-119, MCA, IS AMENDED TO READ:

"36-11-119. Disposition of taxes -- retirement of

bonds. A¥* (1) Except as provided in subsection (2), all

moneys collected under the provisions of 16-11-111, less the
expense of collecting all the taxes levied, imposed, and

assessed by said section, shall be paid to the state

-g- HB 1012
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treasurer and deposited as follows: 70.89% in the long-range
building program fund in the debt service fund type and
29.11% in the leng~range building program fund in the
capital projects fund type.

(2) The following money, collected pursuyant to

16-11-111, is appropriated to the department:

Fiscal year 1992 $64,272

Fiscal year 1993 56,872"

SECTION B. sECTION 16-11-131, MCA, IS AMENDED TO READ:

"16-11-131. Transporting cigarettes without insignia a
misdemeanor. It shall be unlawful for any person to
transport into, receive, carry, or move from place to place
within this state, except in the course of interstate
commerce, ahy cigarettes which do not bear the insignia
required by this party--exeepe--for--a--person--apecificaity
exempted-—-in---26-33-3+32¢2%. Any person violating the
provisions of this section is guilty of a misdemeanor and

shall be punished as hereinafter provided."”

SECTION 9. SECTION 16-11-133, MCA, IS AMENDED TO READ:

®"16-11-133. Sale and use of cigarettes without insignia
uniawful. Every person who sells any package of cigarettes
which does not bear the insignia required by this part and
every person who uses or consumes a cigarette within this
state, taken from a package which does not bear the required

insignia, is gquilty of a misdemeancr and shall be punished

-9~ HB 1012
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as hereinafter providedi-except-that-a—-person——specifiecatiy
exempted--under-—the--previsions—-of-16-11-132¢2y-may-not—be
constdered-to-be-acting-uniawfnity-under-this-section.”

NEW SECTION. Section 10. codification instruction.

tSeetion—-:}-is [SECTIONS 1, 2, AND 41 ARE intended to be

codified as an integral part of Title 16, chapter 11, part
1, and the provisions of Title 16, chapter 11, part 1, apply
to {seetten-1+ [SECTIONS 1, 2, AND 41.

NEW SECTION. Section 11. Effective date -

APPLICABILITY. [This act] is effective dJuly--317—-199% ON

PASSAGE AND APPROVAL AND APPLIES TO SALES MADE BY A

WHOLESALER AFTER JUNE 30, 1981,

NEW SECTION. Section 12. Termination. {This act]
terminates July 1, 1993.

-End-

-10- HB 1012
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HOUSE BILL NO. 1012
INTRODUCED BY ELLIOTT

BY REQUEST OF THE HOUGSE TAXATION COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN ACT P6-APPHRY¥ APPLYING THE
CIGARETTE SALES TAX TO ALL USE AND CONSUMPTION OF CIGARETTES
ON AN INDIAN RESERVATION EXCEPT BY MEMBERS OF AN INDIAN
TRIBE ON AN INDIAN RESERVATION; PROVIDING FOR A REFUND OF OR
CREDIT FOR TAXES PAID ON CIGARETTES SOLD TO TRIBAL MEMBERS;

PROVIDING AN INCREASE IN THE APPROPRIATION TO THE DEPARTMENT

OF REVENUE FOR FISCAL YEARS 1992 AND 1993 TO ADMINISTER

COLLECTION OF CIGARETTE TAXES; PROVIDING A CIVIL PENALTY FOR

THE POSSESSION OF UNSTAMPED CIGARETTES; REQUIRING A REPORT

TO THE 53RD LEGISLATURE; AMENDING BSE€?ION SECTIONS

16-11-111, 16-11-113, 16-11-119, 16-1i-131, AND 16-11-133,

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AN

z

APPLICARILITY DATE, AND A TERMINATION DATE."

WHEREAS, the Legislature proposes to eliminate unfair
competitive business advantages now enjoyed by retailers
operating on Indian reservations in direct competition with
businesses operated off the reservations by requiring that
cigarettes sold to non-Indian purchaseras on an Iadian

reservation have a Montana cigarette tax stamp affixed even
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()

Q v o ~N & b

12
13
14
15
18
17
18
19
20
21
22
23
24

25

HB 1012/02

WHEREAS, the Legislature also recognizes that Indian
tribes in Montana also view certain state taxes being
assessed against the tribes and tribal members on the
reservation, including fuel and alcchel taxes, as being
unlawgul; and

WHEREAS, although the Legislature proposes to exercise
its constitutional authority to seek assistance from tribal
authorities in collecting cigarette taxes from non-Indians
on the reservations, it also recognizes the need for
discussion and negotiation with Indian tribes in Montana to
avoid dual taxation and to develop a comprehensive
reésolution of all reservation taxation issues affecting both

the state and the tribes.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Definitions. As used in
[sections 1 through 3], the following definitions apply:

{1) "Indian reservation” means Indian landas federally
declared to be a reservation for an Indian tribe by treaty
between the tribe and any territorial government or state
government or the United States government or established by
acts of the United States congress or by formal decision of
the executive branch of the United States.

{2} "Indian retailer" means a business or enterprise

that is wholly cwned and operated by an Indian ¢tribe in
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Montana or a business or enterprise that is wholly owned and
aperated by one or m@more mempbers of a tribe in Montana on

whose reservation the business or enterprise is located,

nEw SECTIoN. SECTION 2. stames AFFIXED ON ALL

CIGARETTES -- EXCEPTION, EXCEpPT FOR CIGARETTES SOLD ON

MILITARY RESERVATIONS, ALL CIGARETTES SOLD IN MONTANA MUST

HAVE A MONTANA CIGARETTE TAX STAMP AFFIXED PRIOR TO SALE.

Section 3. Section 16-11-111, MCA, is amended to read:

*16-11-11i1. Cigarette spales tax -—— EXEMPTION FOR SALES

TO INDIANS. Fhere——is--hereby (1) A tax on the purchase of

cigarettes for consumption, use, or any purpose other than

resale in the reqular course of business is levied, imposed,

and assessed at the fcollowing rate and there shaii must be

cotlected precollected by the wholesaler and paid to the

state of Montana upen-cigarettes—-seid-or-possessed-in-this
state-the-foliowing-excise-can-which-shaii-be-paid-prior--ee
the-~time--af-—sale--and-delivery-cf-eigareetesa: 1B cents on
each package containing 20 cigarettes and, when packages
contain more or less than 20 cigarettes, then a tax on each
cigarette egual to 1/20th the tax on a package containing 20
cigarettes.

{2) The tax imposed by this section does not apply to

cigarettes sold by an Indian retailer to members of a

federally recognized Indian tribe within the boundaries of

the tribe's reservation located in Montarna.
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{3} The tax imposed by this section must be

precollected, subject to refund or credit as provided in

subsection (4), on all cigarettes entering Montana Indian

reservations,

(4) Wemolesaiers PURSUANT TO THE PROCEDURE PROVIDED 1IN

SUBSECTION (5), WHOLESALERS making sales cof cigarettes ta

Indian retailers may apply to the department for a refund of

or credit for taxes precollected on cigarettes sold by the

retailera tc members of an Indian tribe on whose reservation

the retail sale ig made. The-elaim-for-credit-cr—refund-muse

be——made--on--the--whotesateris—-cigarette-tax-return-for-the

reporking-pariod-immediateliy-—£otitoving-—the—-peried--during

which--the--cigarettes--were——snld--by-the-wheiesaier~-eo-the

retatters If not claimed, the credit or refund is lost.

(5) THE DISTRIBUTION OF TAX-FREE CIGARETTES TO INDIANS

MUST BE IMPLEMENTED THROUGH A SYSTEM OF PREAPPROVED,

WHOLESALER SHIPMENTS. LICENSED MONTANA WHOLESALERS SHALL

CONTACT THE DEPARTMENT FOR APPROVAL PRIOR TO SHIPMENT OF THE

UNTAXED CIGARETTES. THE DEPARTMENT MAY AUTHORIZE SALES BASED

ON WHETHER THE QUOTA FOR THAT PARTICULAR SERVICE AREA BAS

BEEN MET, IF THE SALE IS AUTHORIZED AS TAX -EKEHPT, THE

WHOLESALER, UPON PROVIDING PROOF OF ORDER AND DELIVERY TO AN

EXEMPT RETAILER, MUST BE PROVIDED A CREDIT OR A REFUND. ONCE

THE ALLOCATION FOR THE PARTICULAR SERVICE AREAR HAS BEEN

FILLED, THE DEPARTMENT SHALL IMMEDIATELY NOTIFY ALL

-a- EB 1012
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WBOLESALERS THAT ALL FURTHER SALES ON THAT RESERVATION MUST

BE TAXED AND THAT CLAIMS FOR REFUND OR CREDIT WILL NOT BE

HONORED FOR THE REMAINDER OF THE MONTH. ALLOCATIONS ARE NOT

TRANSFERABLE BETWEEN MONTHS OR BETWEEN TNDIAN RESERVATIONS.

£5%3(6) The total amount of refunds or credits allowed

by the department to all wholesgalers claiming the refund or

credit under subsection (4) for any reperting--period MONTH

may not exceed an amount that is equal to the tax due on the

average individual consumption of cigarettesy-determined-in

a-manner-provided-by--department--ruiey multiplied by the

tribal member population of the regservation on which the

saleg are made. THE DEPARTMENT SHALL DETERMINE TEE AMOUNT OF

REFUNDS OR CREDITS FOR EACH TINDIAN RESERVATION AT THE

BEGINNING OF EACH FISCAL YEAR, USING POPULATION ESTIMATES

AND OTHER DATA ISSUED BY THE UNITED STATES GOVERNMENT. If

the--totai--ameunt-of-refunds-ctaimed-by-whelesaters-exceeds

the-amount-computeds—the-ciaims-by-the-wholteasaiers——must——be

reduced-——propartionalliy-——-based--on--the——tatat--amcunt—-aé

en-resprvation—business—sanducted-by-each-whotesaler—eo——the

ampounts--necessary-to-make—-the-total-of-ait-the-claims-agual

to-the-allowabie-maximems

£6¥(7) A refund or credit may not be allowed to a

wholesaler unless the wholesaler certifies to the department

PURSUANT TO 16-11-132(2) that the economic benefit of the

credit or refund has been passed on to the Indian retailers
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to whom the sales were made.”

NEW SECTION. SECTION 4. CIVIL PENALTY FOR POSSESSION

OF UNSTAMPED CIGARETTES. IN LIEU OF THE CRIMINAL PENALTIES

PROVIDED IN TITLE 16, CHAPTER 11, PART 1, THE DEPARTMENT MAY

ASSESS A PERSON POSSESSING UNSTAMPED CIGARETTES A CIVIL

PENALTY OF $250 FOR_THE FIRST FULL OR PARTIAL PACK OF

UNSTAMFPED CIGARETTES AND S10 FOR_EACH ADDITIONAL FULL OR

PARTIAL PACK OF UNSTAMPED CIGARETTES.

NEW SECTION. Section 5. Revenue oversight -— state and
tribal negotiations -- report to legislature. (1) The
legislature directs the department of revenue to:

{a) negotiate with individual tribes within the state
on the methods of implementing [this act];

(b) discuss and negotiate alternative methods for the
collection of cigarette taxes, including the possibility of
future tribal taxation, with the tribal governments of each
Montana reservation or their designated representatives;

{¢) discuss and negotiate with individual Indian tribes
in Montana the possibility of resolving other state taxation
issues, including but not limited to the imposition of fuel
and alcohol taxes on Indian researvations, through
state-tribal cocperative agreements; and

(@) report its findings on the collection of cigarette

taxes pursuant to 16-11-111 and cn negotiations with tribal

authorities on a comprehensive state—-tribal taxation

~B= HB 1012
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agreement or proposed legislation to the interim committee
on Indian affairs prior to the 53rd legislative gession.

(2) The legislature also directs the interim committee
on Indian affairs to work with the Montana tribal chairman's
assaciation, the state coordinator of Indian affairs, and
individual tribes to:

{a} monitor tax collection made pursuant to 16-11-11l1;

(b} consider alternatives for cigarette tax collection,
including possible cooperative agreements to avoid dual
taxation by state and tribal governments;

(c) identify other unresolved taxation issues,
including but not 1limited to the imposition of fuel and
alcohol taxes on Indian reservations, between the state and
Montana Indian tribes; and

{d) propose legislatien to the 53rd legislature that
would facilitate a cooperative government—-to-government

resolution of all Indian reservation taxation issues.

SECTION 6. SPCTION 16-11-113, MCA, IS AMENDED TO READ:

*16-11-113., Tax insignia. (1) Within 72 hours after
receipt by the distributor or dealer of any cigarettes,
except as hereinafter provided, he shall cause to be
securely affixed thereto the required insignia denoting the
tax thereon. A--persen--specificaliy--exempted--under--the
provisions-of-16-11-332¢{2y-—may--not——-pe--considered--ta--be

acting-uniawfulity-under-this-sections
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{2) said insignia shall be properly canceled prior to
sale or removal for consumption, under such regulations aé
the department may preécribe.

(3) Each package shall have the required insgignia to
affix thereto in such a manner that the insignia will be
destroyed when the package is opened.

{4) wWholesalers and retailers licensed under this part
may buy, sell, or have in their possession only cigarettes
which have the insignia provided for in this part on each
package. The insignia provided for in this part shall be
s0ld to and affixed by licensed wholesalers and licensed
retailers only,

(5) whenever any cigarettes are found in the place of
business of any unlicensed wholesaler, retailer, or other
person without the insignia affixed and canceled aor not
marked as having been received by the unlicensed wholesaler,
retailer, or person within the preceding 72 hours, the
presumption shall be that such cigarettes are kept therein

in violation of the provisions of this part.”

SECTION 7. SECTION 16-11-119, MCA, IS AMENDED TO READ:

"1§-11-119. Disposition of tazegs -- retirement of

bonds. A% (1) Except as provided in subsection (2}, all

moneys collected under the provisions of 16-11-111, less the
expense of collecting all the taxes levied, imposed, and

assessed by said section, shall be paid to the state

-8- HB 1012
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treasurer and deposited as follows: 70.89% in the long-range
building program fund in the debt service fund type and
29,11% in the 1long-range building program fund in the
capital projects fund type.

(2) The following money, collected pursuant Lo

16-11-111, is appropriated to the department:

Fiscal year IQQi $64,272

Fiscal year 1993 56,872"

SECTION 8. SECTION 16-11-131, MCA, IS AMENDED TO READ:

"16-11-131. Transporting cigarettes without insignia a
misdemeanor. It shall be unlawful for any person to
transport into, receive, carry, or move from place to place
within this state, except in the course of interstate
commerce, any cigarettes which do not bear the insignia
required by this party--except--for--a--persen--specificaliy
exempted-——in-——36-33-3+32¢2%, Any person violating the
provisions of this section is guilty of a misdemeanor and

shall be punished as hereinafter provided.”

SECTION 9. SECTION 16-11-133, MCA, IS AMENDED TG READ:

"16-11-133. Sale and use of cigarettegs without insignia
unlawful. Every person who sells any package of cigarettes
which does not bear the insignia required by this part and
every person who uses or consumes a cigarette within this
state, taken from a package which does not bear the required

insignia, is guilty of a misdemeanor and shall be punished

-9 HB 1012
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as hereinafter provided;-exeept-that-a--person—-specificaily
exenpted--under--the--provisienas—-ef-16-11-132¢2y-may-net-bhe
considered-to-be-acting-untawfully-under-this-section.”

NEW SECTION. Section 10. codification

instruction.

tSeetion-31-is {SECTIONS 1, 2, AND 4] ARE intended tc be

codified as an integral part of Title 16, chapter 11, part
1, and the provisions of Title 16, chapter 11, part 1, apply
to tseetien-+4 [SECTIONS 1, 2, AND 4].

NEW SECTION. Section 11. Effective date -—

APPLICABILITY. [This act] is effective duty--1y--199% ON

PASSAGE AND APPROVAL AND APPLIES TO SALES MADE BY A

WHOLESALER AFTER JUNE 10, 1991.

NEW SECTION. Section 12. Termination. [This act]
terminates July 1, 1993. .

-End-

-10- HB 1012



SENATE STARDING COHMITTEE REPORT

Page 1 of 2
April 12, 1991

MR. PRESIDENT:

We, your committee on Taxation having had under consideration
Housa Bill ¥o. 1@12 (third reading copy -- blue}, respectfully
report that House Bill No. 1212 be amended and as so amended be
concurred in:

1. Title, lines 5 through 13.

Following: "APPLY¥"

Strike:s remainder of line 5 through "CIGARETTES:" on line 13

Insert: “REQUIRING NEGOTIATIONS BETWEEN THE STATE AND TRIBAL
GOVERNMENTS FOR COLLECTION OF A CIGARETTE SALES TAX FROM
NON-INDIAM PURCHASERS FOR CIGARETTES SOLD ON INDIAN
RESERVATIONS; REQUIRING THE DEPARTMENT OF REVENUE TO REPORT
FINDINGS CORCERNING NEGOTIATIONS TO THE INTERIM COMMITTEE ORN
INDIAN AFFAIRS;"

2. Title, line 13.

Following: "REQUIRIKG™

Strike: "A REPORT"

Insert: "THE INTERIM COMMITTEE OM INDIAN AFFAIRS TO PROFOSE
LEGISLATIOR"

3. Title, lines 14 through 17.

Pollowing: "LEGISLATURE;" on line 14

Strike: remainder of line 14 through "MCA;~ on line 16
Following: "DATE" on line 16

Strike: remainder of line 16 through "DATE.," on line 17

4. Page 1, line 19 through page &6, line 8,
Strike: page 1, line 19 through page 6, line 8 in their entirety
Renumber: subseguent sections

5. Page 6, lines 12 and 13,

Following: line 11

Strike: subsection {a} in its entirety
Renumber: subsequent subsections

&. Page 6, line 17.

Following: "representatives”

Insert: ", the Montana tribal chairman‘s association, and the
state coordinator of Indian affairs”

7. Page €, lines 23 and 24.

Following: "on" on line 23
Strike: remalnder of line 23 through "on” on line 24

7812268C.S5J1

Page 2 of 2
April 12, 1991

8. Page 7, line 7.

Following: “monitor™

Insart: "negotiations conducted pursuant to subsection (1){a) for
proposed cigarette”

Fallowing: "collection”

Strike: remainder of line 7 through "i6-11-111"

S. Page 7, line 11.

Following: line 1@

Insert: "{c) after public hearings and consultation with tobacco
wholesalers and retailers, propose legislation to the 53rd
legislature to provide for collection of the cigarette sales
tax from non-Indian purchasers for cigarettes sold on Indian
reservations. The legislation must include a mechanism to
prevent dual taxation by providing for revenue sharing
hetween the state and a tribal government that has adopted
an ordinance imposing a cigarette tax that is identical to
that imposed hy the state.”

Renumber: subsequent subsections

18. Page 7, line 18 through page 10, line 8.
Strike: sections 6 through 1@ in their entirety
Renumber: subsequent sections

11. Page 1@, lines 9 and 16.
Following: “"date”
Strike: "-- APPLICABILITY"

12. Page 1@, lines 11 and 12.
Following: "APPROVAL" on line 11
Strike: remainder of line 11 through "1991" on line 12

Sigred:
ike Tzﬁfﬁan, Chairman

i/

. Coord.

5& 5 A#;/ég-fz/ /597525’

Sec. of Senate

SENATE
H8 10/a
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HOUSE BILL NO. 1012
INTRODUCED BY ELLIOTT

BY REQUEST OF THE HOUSE TAXATION COMMITTEE

A BILL FOR AN ACT ENTITLED: "AN BCT 6-APPBE¥ APPL¥ING THE
ECISAREPPE-SALES-PAN-FO-ADL-USE-AND-ECONSHMPTEION-OF -€IGARETTES
ON--AN--INDIAN--RESERVATION--EXERPY - -BY-MEMBERS-OP-AN-ENBEAN
PREIDE-ON-AN-INDIAN-RESERVATION; -PROVIDINE-POR-A-REFPEUNB-6F-6R
EREDIP-FOR-TAKES-FAID-ON-CIGAREYFES-500B~F6~-PRIBAD-~-MEMBERS +

PROVIDING-AN-INEREASE-iN-PHE-APPROPRIATION-FO-PHE-DEPARTMENT

OP--REVENUE--FPOR--FISCAL--¥EARS--1992-ANB-1593-99-ABMEINISPER

EObBECTFION-OP-CIGAREPTE-PAKES - PREVEIBING-A-CIVIH-PENAREY-FOR

FHE---PGSSESSION-———9F-—-HNSPAMFED——-CIGAREPIES+ REQUIRING

NEGOTIATIONS BETWEEN THE STATE AND TRIBAL GOVERNMENTS FOR

COLLECTION OF A CIGARETTE SALES TAX FROM NON-INDIAN

PURCHASERS FOR CIGARETTES SOLD ON INDIAN RESERVATIONS;

REQUIRTNG THE DEPARTMENT OF HREVENUE TO REPORT FINDINGS

CONCERNING NMEGOTIATIONS TO THE INTERIM COMMITTEE ON INDIAN

AFFAIRS; REQUIRING A-REPORTY THE INTERIM COMMITTEE CON INDIAN

AFFAIRS TO PROPOSE LEGISLATION TOC THE 53RD LEGISLATURE:

AMENBING SEECTION SECTIONS 16-1i-1ii7 :16-3%-3337-316-33-3195

$6-33-3337-ANB-36£-31-133; MEA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATEy--AN--APPLICABIHIEY—-BAPEF; AND A TERMINATION

DATE."
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WHEREAS;—the-begistature-proposea—-to——eitiminate——unfair
competitive-—business--advaneages--now--enjoyed-by-retatiers
eperating-on-inditan-reservations-in-direct-competition--with
businesses--cperated-—-off-the-reservations-by-requiring—that
cigarectes—sotd——to--non-indian-—-purchasera--on--an--indtan
reservation~-mave-a-Montana-crgarecee—cai—stanp-affixed--even
i1f-sotd-by-an—-indian-retaiter;-and

WHEREAS;—-tha--begistature--atso--recognizes—-thae-indian
tribea-in--Mentana--also--view--cartain--sktate--taxes——being
asaessed--ageinst--the——tribes--and--tribai--members—--on-the
reservatien;-inelnding-fuel--and--siecohsi--taxesy--as--being
unlawfuls-and

WHEREAS7--atthough——the-begistature-proposes-to-exercise
tes—constiturionat-anthority—to-seek-assistance-from--eribal
anthorities--in--cottecting-citgarette-taxes-from-non-indians
an--the--reservationsy--it--aiso--recognizes--che--need--for
discussion-and-nagotiation-with-indian-tribes-in-Montana--to
avorg-—-duat-—-taxation---and--to--deveiop--a--comprehensive
resolution-of-ati-resezvarion-taxation-issves-affscting-both

the-acate-and-the-tribess

BE IT ENACTED BY TEE LEGISLATURE OF THE STATE OF MONTANA:
NEW-SE€PEIONT--Section-tr--Pefinitionas——-As-—-used-~--1in
taeettans-t-throvgh-3fr-the-fotiowing~definteiana—appiys

tiy--"indian-~reservationi--meana-indian-tangs-federaiiy

—2- HB 1012

REFERENCE BILL

AS AMENDED



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 1012703

deciared-to-he-a-reservation-for-an-Iindian-tribe--by--treaty
betwesn—-the--tribe--and-any-territorial-goverament-or-state
government-or-the-bnited-Seates—gevernment-or-establianed-by
mcta-of-the-Hnited-Stares-congress-or-by-fermat-decisron--of
the-eaxecntiva-branch-of-the-Baited-Seatess
fi#--“indian-—rebaé&er“——meaﬂa—~a—business-or—enterprise
that-is-whaily-owned-and-operated--by--an—-indian--tribe--in
Menrana-or-a-business-or-enterpeise-rhat-is-whotiy-ewned-and
operated—-by-—ene--or——moce-members—of—aatribe-in—ﬂontnna-on
whose-resesvRtion-che—business-or-enterprise-is—tocateds

NEW-SEETi6NT—-SECFION-2z-~SFAMPS-—--APPIXEB——--8N--—-Ahb

Ci6AREPFES-——-—~— ENCEPTPIONT--HKEEPF--FOR--EIGAREPPES--SOBD- BN

MILEIPARY--RESERVAPIONS7--ALL-CIGAREPPES-SOED-TN-MONTANA-MUSTE

HAVE-A-MONTANA-CIGAREPPE-TAK-SPAMP-AFPENER-PRIOR-PO-SAEE~

Geceien-3r--Secktion-t6-+t~-1iiy-MCA;-is-amended-to-reads

135-31-ttk---€igaresee-sates-tax -——BXEMPE¥IEN-FOR--SAEES

Po--iNDEANS~: TFhere--is-—hereby {i}-A-tax-en-the-purchase-of

c%garettes-for“ccnaumptéon7—n:e7-er~nnyﬂpurpo:e--other-—thnn

resa}e—in—:he-rqgg&af—eourse—oé-busines:—is—ieviedr—imposed7

and--assessed—-at-the-£foltowing-rate-and-thare shatil musec-be

coatiected Egeceiiected-by—the—vhoiesa&er——and--paid——to--the

seate——oE~-Honeana—upen—cigarette:—sald-or-posaessed—in—this
state-thne-fatiowing-excise—tax-which-ahail-be-patd-pricr-—to
the--time—-af-—sate--and-detrvery-sf-ergarettesr-1f-cents-on

each"packageAcontaining—ie-—exqarettcs-—andr——nhen‘—pacnnges
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conkatn--more—or-tess-shan-26-cigarettes;~-then-a-rax-an-each
cigarette-equal-co-1/26th-the-tax-on-a-package-containing-24
cigarertasc

$2}--Phe-ran-imposed-hy-this-seceion-does-nee-——appivy--&o

cigaretees--spid--by-—an-——indian--retaiier--to--members-of-a

federaliy-recognized-Indian—tribe-within-the--boundaries—-of

the-tribhelas-reservacion-tocated-in-Montanas

t33--Fhe--——tax——-imposed-——-by-——this-——-asection--muse—-he

precoitectedy-subject-to-refund-or-—eredic--as--pravided--in

subsection--{é4y;--~on—-aii-cigarettes-entering-Montara-Indian

reseryationsr

t4)--Wheleaaters PHRSHANY-FO-FHE-FPROEEPURE--PROVIBEB--IN

BUBSEEFION--+5})7--WHOLESARBRS making-sales-of-eigarettes-to

indian—retatlers-may-appiy—-to-the-department-£far-a-refund-of

or-credit-For—taxes-precoilected-on-cigaretteas-seid--by--the

ratarters-to-mambers-af-an-fndian-tribe-on-vwhase-raservation

the-recail-sate-is-mader Phe-ciaim—for-credit-or-refund-muse

be--made—-on--the—-whoiesateris—cigarette-tax-return-for-the

reporting-period-immediately--fariawing—-che-—perisd--during

which--the--cigarettes--were--snid--by-the-whotesater-to-the

tetmilters If-nor-ciaimedy-the-credit-or-refund-is-ioses

$+5)--FHE-BES¥RIBUFIEN-OF-PAK-FREE-EXGAREFFES—FE-—INDIANS

MES®---BE--{MPLEMENTED- - PHROUGH - - A—-8¥5FEM--OF -—PREAPFREVED7

WHEOLESARER-SHEPMENTS s~ ~bIEENSEB--MONPANA - -WHOhESABERS —~SHAERD

EONFACF-THE-PEFARPMENT ~ POR-APPROVAL-FPREOR-TO-SHIPMENE-OF-FHE
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UNPAXED-€IGAREPPES v —FHE-PEPARTMENE-MAY-AUTHORIZR-SALES - BASED

ON--WHETHER-—-THE - QUOPA-FPOR-PHAP-PARTICUBAR-SERVIEE-AREA-HAS

BEEN-MEP - P-PHE-SALE~--15--AUFHORISEB--AS--~FAX--EXEMPT7~-PHE

WHOBESABER 7 -HPEN_PROVIBING-PROOP-OF-BRBER-ARB-BEEIVERY -FO-AN

EXEMPP-REFAIBLERy-MUSE-BE-PROVIDED-A-CREBIE-OR-A-REPUNB--6NEE

FHE--ABHOCAFION- - POR—~FHE--PARPICHBAR--SERVICE-AREA-HAS-BEEN

FIbbEBy-—FHE--BEPARTMERT--SHABE-—--IMMEPIAPEL¥———-NOPIF¥-—-ALL

WHEEESABERS-——PHA?-Abb-PHRFHER-SAEES-ON-FPHAT-RESERVATION—-MUSTE

BE-FAXEP-AND-FHAT-€LAIMS-FOR-REPHND-OR-ERERPEF--WIHE—--KO¥--BE

HONOREP--POR—PHE_REMAINDER-OP -FTHE-MONPH--ALLEEATIONS ~-ARE-NOF

PRANSPERABLE-BEPWEEN-MONPHS5-OR-BEPWEEN-INBIAN-RESERVATIONS -

$53+61--FPhe-total-ameunt-aé-refupnda-or-—credits—-atiowed

by--the-departmeant-ta-aii-wholesaters-elaiming-the—rafund-ar

eredit-under-subsection-t4y-for-any reporting-—period MONPH

may-nct-excepd-an-amount-that-is-equai-te-the-tax-due-on-the

averagae—-individual-consumption-of-cigarettesy-derermined-in

a-manner—-provided-by--department--rule; mnitipiied--by--the

tribat--member-—papulation--af--the-reservacion—on-which-the

sates—are-mader THE-BEPARPMENP?-SHALL~-BEPERMEINE~PHE-AMOUNTE-OF

REPUNDS—OR--EREPITS-~POR-—EACH--INDIAN--RESERVATION--AT--PHE

BEGINNING--8FP--BACH--FISCAL-¥PAR, -USING- POPUBATIEN-ESTEIMATES

ANB-9FHER-BAPA-I55HED-BYX-PHE-HNEIFEB--SPAFES--6OYERNMENS T £

the—-tstat-—amount-of-refunds-ciaimed-by-whoiesaiers-exceeds

the-ameunt-~computedrs-the-ciaims-by-the-whoiteagiers--must——be

reduced---propertionatiy—--based--on--the--rotai--smounc--of
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en-reservatrion-business-condueted-by-each-wheltesater-to—-the

amonnes-—-—pecsssary—to-make—the-totat-cf-ati-the-cltaims-equal

to-—the-atiawabie—maximums

t63tFy-——-A-refund-ar-credit--may--not——bhe--aliewed--te--a

whoiesaler-uniess-the-wholesaler-certifies-to-the-department

PURSHANP--P0--16-11-132¢2y that-the-econemic-benefit-of-the

credibt-or-refund-has-been-passed-oen-teo-the-Indian--retmilters

ta-whom-the-sates-were-made-4

NEW-SEEFION: --SEET+ON-47--—-€IVIE--PENALTY - -FOR-POSSESSIaN

OF -UNSTAMPED-CIGAREFPES s - IN-LIEU-OP-FHE--€RIMINAL--FPENALTIES

PROVIBED-IN-FIF¥bE-167-CHAPFER~11 7 -PART-17-FPHE-BEBPARFMENT-—MAY

ASSESS—-A--PERSON--POSSESSIRG—-YNSEAMPER--CIGARETPES-A-EVEh

FENALFE-BP-5250-POR--~PHE--PIRST?--PELh-—OR-—-PARPIAL-—PAEK--OF

ENSTAMPED--C€IGAREFFHS--ANB--51 8- -FOR-EREH-ADBIFIONAL-PULL-OR

PARPIAL-PACK-OP-UNSFAMPEB-€16AREFTFEST

NEW SECTION, Section 1. Revenue cversight -- state and
tribal negotiations -- report to legislature. (1) The
legislature directs the department of revenue to:

t&¥--negotinte-with-individuai-tribes-within--the--state
on-the-methodas-of-itmprementing-tethis-actis

tby{A) discuss and negotiate alternative methods for
the collection of cigarette taxes, including the possibility
of Future tribal taxation, with the tribal governments of
each Montana

reservaticn oC their designrared

tepresentatives, THE MONTANA TRIRAL CHATRMAN'S ASSOCIATION,

—§- HB 1012
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AND THE STATE CCORDINATOR OF INDIAN AFFAIRS;

t=+(B) discuss and negotiate with individual Indian
tribes in Montana the possibility of resolving other state
taxation issues, including but not limited tc the imposition
of fuel and alcohol taxes on Indian reservations, through
state-tribal cooperative agreements; and

td¥(C) report its findings on the---cottection---of
cigarette——taxes--pursuant—-to-i6-t-1ii-and-en negotiations
Wwith tribal authorities on a comprehensive state-tribal
taxation agreement or proposed legislation to the interim
committee on Indian affairs prior to the S3rd legislative
session.

(2) The legislature also directs the interim committee
on Indian affairs to work with the Montana tribal chairman's
association, the state coordinator of Indian affairs, and
individual tribes to:

{(a) monitor NEGOTIATIONS CONDUCTED PURSUANT TO

SUBSECTION (1){A) FOR PROPOSED CIGARETTE tax collection made

pursuant-to-16-13-1ik;

{b) consider alternatives for cigarette tax collection,
including possible cooperative agreements to avoid dual
taxation by state and tribal governments:

(C) AFTER PUBLIC HEARINGS AND CONSULTATICON WITH TOBACCO

WHOLESALERS AKND RETAILERS, PROPOSE LEGISLATION TO THE 53RD

LEGISLATURE TO PROVIDE FOR COLLLCTION OF THE CIGARETTE SALES

-1- HB 1012
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TAX FROM NON-INDIAN PURCEASERS FOR_CIGARETTES SOLD ON INDIAN

RESERVATIONS. THE LEGISLATION MUST INCLUDE A MECHANISM TO

PREVENT DUAL TAXATION BY PROVIDING FOR REVENUE SHARING

BETWEEN THE STATE AND A TRIBAL GOVERNMENT THAT HAS ADOPTED

AN ORDINANCE TIMPOSING A CIGARETTE TAX THAT IS IDENTICAL TO

THAT IMPOSED BY THE STATE.

te¥(D} identify other unresolved taxation issues,
including but not 1limited to the imposition of fuel and
alcohol taxes on Indian reservations, between the state and
Montana Indian tribes; and

td¥(E)} propose legislation to the 53rd legislature that
would facilitate a cooperative government-to-government
resolution of all Indian reservation taxation issues.

SEEPON-6-—-—-SEEPION-16-3131-1137-MEA7-$S-AMENDED-P6-READT

436-331-113---Pax-insignia-—tiy--Within--72-—hours--afrer
receipt--by~--the--dtstributer-—-or--deater~of-any-cigarettess
except--as--hereinafter--providedr--he--shati--cause--ta—-be
securety-affixed-therero-rthe-required-insignia-densting—-the
tax--thereon:—-A--parson--specitficatiy--exempted--under—-the
provisions—-of--16-11-132{2y--may--nec--be--censidered-to-be
acting-untawfuiiy-under-this-sections

t24--Said-insignia—shati-be-properiy-caneeted-—-prier--to
saie--er--removat-for—consumpt ion; —under-such-reguiattons-as
the-department-may-prescribes

t3y--Each-package-shatri-have-the--required--insignia-——¢o

_g- HB 1012



13
14
15
i6
17
18
19
20
21
22
23
24

25

HB 1012/03

affix--tharsto——in--such--a-manner-that-the-insignia-witi-be
destroyed-when—the-package-is-opensds
t43--Whetesaters-and-retaiters-iicensed-under-this--part
may--buy;——sellr—ar-have-tn-their-possession-onty-cigqarettes
which-have-the-insignia-provided-fer—-in-this--part——on--each
package:-—The--insiqnia--provided--for-in-this-part-shati-be
sotd-to-and-affixed-by--iicensed—-wholesaiers--and--iicensed
retatiers-oniy-
t3y--Whenever-—any--sigarsttes-are—£found-in-the-piace-—of
business-of-any—uniicensed-whotesater;--retaitery;——-or--other
persen—--witheut--the—-insignia--affixed--and-canceted-or-not
marked-as-having-been-received-by-the-unitreensed-whotesatery
retatler;-or-person—--within--the--preceding--F2——hoursy--the
presumptisn-—shali--be-that-such-cigarettes—are—itept-therein
in-violatten-cf-the-provisions-of-chis-part=12t

SEEFION-FT——SEE€PION-36-11-139;-MEA;-FS-AMENDED-¥8-READ~+

835-33-1+3%-—-Disposition--of--taxes~-—---— retirement-—-of

bendss A1t +1}--Exeepk--as-provided-in-subsection-{2y7-all

moneys-cotiected-under-the-provisions-of-16-1i-tii;-tess-the
expen:e—of-eoiieeeing—aii—the——taxes——ieviedr--impesedT—-and
assessed--by-—said-—sectieny-—shaii--be--patd--to--the-seatre
treasurer—-and-deposited-as-fottowar-78<-83%-in-the-teng-range
buiiding-pregram-frnd-in-the--debt--service-—£fund--type—-and
297tt4--im-~the—-ieng-range--butiding--pregram--fuand--in-the

eaptbtai-projects-fund-typer
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£24--FPhe--folltowing-——moneyz—--cotiected-——purspance—--to

16-31-3tly-is-appropriated-+ro-rhe—department:

Fisecmi-year-3992----—————— e e oo e $647272

Piseat-year-1393-—-—-——wmmr e e rmc e m e r -~ — - SEyBF2M

SECPION-85--SEEFEION-16-T1-333+-MEA;-ES5-AMENDBEB-TO-REAB*

4316-11-13t---Pransporting-—¢cigareccea-without—insignia-a
misdemeanor-—-¥t--shalti--be-—untawfuat--for--any--persen---to
transport—-intay-receiver-carryr-or-move-frem-ptace-to-ptace
within-this—-seater-—exespe——in--the--conrse--of--interstatce
commerce;--any--cigarettes—-which--do--not-bear-the—insignia
required-by-this-part;——except--for--n--person--specificatty
exempeed-~-¢mn~——16-:1-132¢2¥v———Any---person--violaeing--the
provisiona-of-this-section—-ts—-guiity-of--a--misdemeanor——and
ahail-be-punished-aa-hereinafeer-providedst

SEEPION-9---5SEE€PFION-16-11-133;-MEA7-I5-AMENDED-—PO-REAB+

L316~11-133r--Sate-and-use-of-cigarettes-withent-inaignia
uniawful-—-Every-—-perssn-who-setis-any-package-of-cigarettes
which-deea-net-bear—-the-insignia-required-by-this—-pare--and
every--person--who-uses-or-consumes-a-cigarette—-within~this
statre;-taken-from-a-package-whieh-deas-not-bear-the-required
tnaigniar-its-guitty-ef-a-misdemeaner-and-shaii--be—-punished
as--hereinafter--provided;-except-that-a-person-specificaiiy
exempted-under—the-provisians-ef--16-11i-+32¢23--may--not——be
considered-to-be-acting-nntawfutiy-ander-thts-secrionst

NEW-SEEFION-~~Seceiton-10r--Codifirabrion—r—-— inseractions

-1i0- HB 1012
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tSection--24--t8 {SEEPIONS—-17-27-ANB-41-ARE-intended-to-pe

ecdified-as-an-integral-part-ocf-Firie-16y-chapter—-1iy——pare
¥y-and-the-previsions-of-Pitie-i67-chapter-1i;-part-i;-appiy

co-ftaeerion-ti FSBEPEONS-i7;-27-ANB-4}-

NEW SECTION. Section 2, Effective date Ts-
APPE¥EARILI®Y¥. [This act} is effeactive dJulty--37;--1399% ON

PASSAGE AND APPROVAL AND--APPRLIES--¥0-—-SALES--MAPE--B¥--A

WHOLESABER-APPER-JUNE-I87-399%,

NEW SECTION. Section 3. Termination. [This act]
terminates July 1, 1993.

-End-
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