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INTRODUCED BY

BY REQUEST OF THE SYPERTSTENDENT OF PUBLIC INSTRUCTION -
N
N

A BILL FOR

ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
DEFINITIONS AND PROVISIONS RELATED TQ SPECIAL EDUCATION OF
CHILDREN WITH DISABILITIES; AMENDING SECTIONS 20-3-103,
20-5-102, 20-7-401, 20-7-411, 20-7-412, 20-7-414, 20-7-461,

AND 53-4-101, MCA; AND PROVIDING AN EFFECTIVE DATE."

\E IT ENACTED BY THE LEGISLATURE OF THE STATE CF MONTANA:
Section 1. sSection 20-5-102, MCA, is amended to read:
"20-5-162. Compulsory enrollment and excuses, {1)

Except as provided in subsection (2), any parent, guardian,

or other person who is responsible for the care of any child

who is 7 years of age or older prior to the first day of
school in any school fiscal year shall cause the child to be
instructed in the program prescribed by the board of public
education pursuant to 20-7-111 until the 1later of the
following dates:

(a) the child's 16th birthday:;

{(b) the date of completion of the work of the 8th
grade.

{2) Such A parent, gquardian, or otler person shall

encroll the child in the school assigned by the trustees of
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the district within the first week of the school term or
when he establishes residence in the district unless the
child is: V

{a) enrcolled in a school of another district or state
under any of the tuition provisions of this title;

(b} provided with supervised correspondence study or
supervised home study under the transportation provisions of
this title;

(c) excnscdffrom-enroiiment—in—a-schoei—of—the—disbrict
when—it-i5—shown~that—his—bedi}yﬂor—-menta}-—cendition--does
not—permit-his—attendance—and—the—chiid—cannot—bc-instrncted
under-the"spcciaiveduCﬂtion-proviaéons—cffthi:-tit}e7

td} excused from compulsory school attendance upon a
determination by a district judge that such attendance is
not in the best interest of the child;

te¥{d) excused by the board of trustees upon a
determination that sueh attendance by a child who has
attained the age of 16 is not in the best interest of the
child and the school; or

t€y(e) enrolled in a nonpublic or home school that
complies with the provisions of 20-5-109. For the purposes
of this subsection tf¥{e)}, a home scheol is the instruction
by a parent of his child, stepchild, or ward in his
residence and a nonpublic school includes a parochial,

chuir: h, religious, or private school.

INTRODUCED BILL
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t3¥-—Fhe--excuse—-provided--for--in-subsection-{23tcy-of
this-section-shati-be-isasued-by-the-diatrict--superintendent
or——the-—county-—superintendent--when--there—-is-ne—-diatrice
superintendent-empioyed-by-the-diakrict--Whenever-an--excuse
ta--denied--by--the--appiicable--sfficiat;-an-appeat-of-such
deciston-may-be-made-to-the-diskriet--court-—of--the-—~county
within--10-days-after-the-decision-upon-giving-a-bond-in-the
amount-set-by-the-court-to-pey-nit-costs-of~the-appeat+—-the
decisicn-of-the-district-court-shaii-be-finai+"

Section 2. section 20-3-103, MCA, is amended to read:

"20-3-103. Deputy superintendent - staff. (1} The
state superintendent of public instruction shall appeoint a
deputy who, in the absence of the prineipat superintendent
or in the case of wacancy in his office, shall perform all
the duties of office until sach the disability be is removed
or the vacancy be is filled. Sueh The deputy shall
subscribe, take, and file the vath of office provided by law
for other state officers before entering upon the
performance of his duties.

(2) The superintendent of public instructicon shati-have
has the power Lo employ, organize, and administer a staff of
personnel to assist him in the administration of the duties
and services of the office. In organizing his staff, the
superintendent of public instruction may employ:

(a) a supervisor of physical education who |is a
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graduvate of an accredited institution of higher education
with a master's degree in physical education;

{b) a professional staff for the state supervision and
administration of K-12 vocational education; and

{c) a special education supervisor who is a graduate of
an accredited institution of higher education with a
master's degree in a field of related to special education
for the-mentatiy-retarded-or-physicatty-handiecapped persons

with disabilities and who has not 1less than 2 years'

experience in special education.”

Sectioin 3. Section 26-7-40i, MCA, is amended to read:

"20-7-401. Definitions. In this title, wunless the
context clearly indicates otherwise, the following
definitions apply:

(1) %“Approprimte-publtic-educatien®-mean. -the--provision
of--reguiar--or--apectel--education--and--retated--atds--and
servicea~-that-—-are--designed-to-mest-individual-educational
needs-of-handteapped-persens-as-adequateiy-as-the--needa--of

nonkandteapped--are--mets "Autism” means a condition that is

manifested by severe communication and other developmental

and educational problems.

(2) “"Child with disabiljties"” means a child with

cognitive delay; hearing impairment; speech-langquage

impairment; visual impairment, including blindness;

emot ional disturbance;  orthopedic impairment; autism;
_4_
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traumatic brain injury; other health impairments; or

specific learning disabilities, who because of those

impairments needs special education and related services. A

child who is % years of age or younger may be identified as

a child with disabilities without the specific disabilities

being specified.

(3) "“Cognitive delay"™ means significantly subaverage

general intellectual functioning existing concurrently with

deficits in adaptive behavior and manifested during the

developmental period that adversely affects a child's

educational performance,

{2¥(4) UYpesaf! "Deafness" means a hearing impairment
whieh that 1is so severe that the child's hearing is
nonfunctional for the purpose of educational performance.

t3y--"Pesf/blind"-means-concomitant-hearing--and--visual
impairment2; —-the--combinatien--af--vwhich-causes-such-severe
educationat-probiems-far-the--chitd--so-~impatred--that--the
chitd--cannot-be-actommodated-in-a-speciat-education-pragram
deaigned-soctetry-for-deaf-or-biind-chiidrens

t43(5) 9“Emotienatly-disturbed® "Emotional disturbance"”

means a condition exhibiting one or more of the following
characteristics to a marked degree and over a long period of
time that adversely affects educational performance: an
inability to 1learn wlieh that cannot be expiained by

intellectual, sensory, ©or health factors; an inability to
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build or maintain satisfactory interperscnal relationships
with peers and teachers; inappropriate types of behavior or
feelings under normal circumstances; a general pervasive
mood of unhappiness or depression; or a tendency to develop
physical symptoms or fears associated with personal or
school prablems. The term includes a--child--who——is
schizophrenic schizophrenia. The term does not include =a

chitd-—who-—-is—-socintty--matadijnsted social maladjustment,

unless it is determined that the <¢hild is emotionally

disturbed.

t5¢--YHandtcapped--chitd!--means--a--child-~evaliunated-as

speech-impaired; ————- visuaily----handicappeds——---emotionaily
disturbed;--deaf/btindr---muitihandsecappad;—--orthopedicaily
impaireds;--other--heatth-tmpatreds;--or—-as--having—-specific
tearning--disabiitties;--who--becanse—-of--thoae-impairments
needs-speciat-education-and-related-servicess-A-chitd-whe-ia
S-yeara-of-age-or-ysunger-may-be-identified--as--hand+eapped
without-the-handicapping-condition-being-specified-

(6) "Free appropriate public education™ means the

provision of regular or special education and related aids

and services that are designed to meet individual

educational needs of children  with disabilities as

adequately as the needs of children without disabilities are

met .
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t61(7) PHard-of-hearing®--means--a--hearing--impairment

"Hearing impairment” means an impairment, whether permanent

or fluctwating, whieh that adversely affects a child's
educational performance but whiech that is not included
within the definition of deaf deafness.
t#3-—-4Mentatiy-retardedt-means-aignificantiy--subaverage
generat--intettectunl-funetioning-existing-concurrently-with
deficits~in-adaptive--behavior--and—-manifested-~during——the
developmentai--period;--which--adverseiy--affects——a-chiltdls
educationai-performances
f8)—-"Muattihandicappedi-—-means--concomitant--impairments
tesgry—~—-— mentatiy--——-- retardedsbtind-~-—-- or——=——= mentaliy
retarded/orthopedicatty--impairedds—the—combination-of-which
causes-snch-severe-educational-problema——for--the--chitd-—-an
itmpatred--that-the-child-cannot-be-accemmedated-in-a-speciat
education--program——designed---sstely---feor—-—-one---gf-—-the
impairmentss-Fhe-term-does-not-ineinde-deaf/biind-childrens
{9}+(8) 4“Orthopedieatty-—--—-- impatredt “Qrthopedic

impairment" means a severe orthopedic impairment-~which

disability that adversely affects a child's educational
performance. The term includes but is not 1limited to
impairment caused by congenital anomaly (e.g., clubfoot or
absence of some member), impairments caused by disease
(e.g., peliomyelitisy or bone tuberculosis}, and impairments

from other causes (e.g., fractures or burns which that cause
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contractures, amputation, cerebral palsy).

£163¥(9) UYether----- heaith-impatredt "Other health

impairment"” meanss

fa}-—having—an-autistic-cenditicn—that~is-manifested——by
severe-communicatiten-and-other-developmentat-and-educationat
probiems;-or

tb}--having limited strength, vitality, or alertness due
to chronic or acute health problems, such as a heart
condition, tuberculosis, rheumatic fever, nephritis, asthma,
sickle-cell anemia, hemophilia, epilepsy, lead poisoning,
leukemia, or diabetes.

+313(10) "Related services"” means transportation and
such any developmental, corrective, and other supportive
services as that are required to assist a nandicapped child

with disabilities to benefit from special education and

includes speech-language pathology, audiology, occupational
therapy, and physical therapy.

t+:2}{11) "Special education" means specially designed
instruction, given at no cost to the parents or guardians,
to meet the unigque needs of &a handieapped child with
disabilities, including but not limited to ciasscoom

instructiony conducted in a classroom, home, hospital,

institution, or other setting and insktruction in physical

educationy-home-instruction;-and-~tmstruction-—-in--heapitals

and-institutiens.
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$¢334(12) "Specific learning disability" means a disorder
in one or more of the basic psychological processes involved
in understanding or in using language, spoken or written,
which that may manifest itself in an imperfect ability to
listen, think, speak, read, write, spell, or do mathematical
calculations. The term includes but is not limited to such
conditions as perceptual handicaps, brain injury, minimal
brain dysfunction, dyslexia, and developmental aphasia. The
term does not include children who have learning Pproblems
which that are primarily the result of visual, hearing, or

motor handicaps; mental--retardation cognitive delay; or

environmental, cultural, or economic disadvantages.

t143(13) “Speechfianguage-—-impaired® *Speech-language

impairment” means a communication disorder, such as
stuttering, impaired articulation, or a language or voice
impairment, whieh that adversely affects a child's
interpersonal relationships or educational performance,
t:53(14) "Surrogate parent" means  an individual
appointed to safeguard a child's rights and protect the
child's interests in educational evaluation, placement, and

hearing or appeal procedures concerning the child.

t¥6¥(15) “Viauatly---handicapped" "VYisual impairment”

means m-visua}l an impairment which that, after correction,
adversely affects a child's educational performance. The

term includes both partiaily-seeing partial blindness and
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biind-entridren blindness.”
Section 4. Section 20-7-411, KCA, is amended to read:

n20-7-411. Regular classes preferred —- cbligation to
establish special education program. (1} A1l hmandicepped

children with disabilities in Montana are entitled to a free

apptropriate public education provided in the least
restrictive alternative setting. To the maximum extent

appropriate, handicapped children with disabilities,

including children in public or private institutions or
other care facilities, shett must be educated with children

who are-net-handicapped do not have disabilities. Separate

schooling or other removal of handicapped children with
disabilities from the regular educaticonal environment may
occur only when the nature or severity of the handicap
disability is such that education in regular classes with
the use of supplementary aids and services cannot be
achieved satisfactorily.

(2) After September 1, 1977, the board of trustees of
every school district must shall provide or establish and
maintain a special education program for every handicapped

person with a disability as herein defined between the ages

of 6 and 18, inclusive.
{3} on or before September 1, 1990, the: board of
trustees of each elementary district shall provide or

establish and maintain a special education program for each

—-10-
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handicapped preschecol child with disabilities between the

ages of 3 and 6, inclusive.

(4) The board of trustees of any a school district may
meet its obligation to serve handicapped persons with
disabilities by establishing its own special education
program, by establishing a cooperative special education
program, or by participating in a regional services
program.”

Section 5. Section 20-7-412, MCA, is amended to read:

"20~7-412. E

7 . Estabiishment of individual district special
education program. (1) The trustees of any a district, upon
obtaining the approval of +the superintendent of public
instruction, shall establish and maintain a special
education program whenever, in the judgment of the trustees
and the superintendent of public lnstruction:

(a) there are sufficient numbers of handicapped

children with disabilities in the district to justify the

establishment of a program; or

(b) an individual child requires special education
services such as home or hospital tutoring, school-to-home
telephone communication, or other individual programs.

{2) Programs may be established for handicapped persons

with disabilities between the ages of 0 and 21 when the

superintendent of public instruction and the trustees have

determined that sueh the programs will:

-11-
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(a) assist a person to achieve levels of competence
that will enable him to participate ian the regular
jnstruction of the district when he could not participate
without special education;

(b) permit the conservation or early acquisition of
skills whieh that will provide the person with an equal
opportunity to participate in the regular instruction of the
district; or

{(c) provide other demonstrated educational advantages
whiech that will materially benefit the person.

{3) Approval and operation of programs established
pursuant to subsection (2] do not obligate the state or a
school district to offer regular educational programs to a
similar age group unless specifically provided by law.

{4) When an agency whiech that has responsibility for a

handieapped person with disabilities over 21 but not more

than 25, inclusive, cannot provide appropriate services to
that person, the agency may contract with the local school
district to provide sueh the services.”

Section Bb. Section 20-7-414, MCA, is amended to read:

»29-7-414. Determination of children in need and type
of special education needed —— approval of classes and
programs by superintendent. (1) The determination of the
children requiring special education and the type of special

education needed by these children is the responsibility of

_12_
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the trustees, and the determination must be made in
compliance with the procedures established in the rules of
the superintendent of public instruction. Whenever the
trustees of a school district or the governing authority of
an  institution learn of a  handicapped child with
disabilities in their jurisdiction who is in need of special
education, they shall determine whether that the child is in
need of a surrogate parent by--determining--whether if the
parents or guardian :s--unknown--or-unavaitable cannot be

identified or, after reasongble efforts, the whereabouts of

the parents cannot be discovered or if the child is a ward

of the state. The determination must be made within 10 days
of the date on which the trustees of a school district or
the governing authority of an institution 1learned of the
presence of the child in the district. If the child is in
need of a surrogate parent, the trustees of a school
district or the governing authority of an institution muat
shall nominate a surrogate parent for the child as provided
in 20-7-461.

(2) Whenever the trustees of any a district intend to
establish a special education class or program, they shall
apply for approval and funding of the class or program by
the superintendent of public instruction. The superintendent
of public instruction shall approve or disapprove the

application for the special education class or program on

-13-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0934/01

the basis of its compliance with the laws of the state of
Montana, the special education policies adopted by the board
of public education, and the rules of the supéerintendent of
public instruction. No A special education class may not be
operated by the trustees without the approval of the
superintendent of public instruction. EBach special education
class or program must be apéroved annually to be funded as
pact of the foundation program for special education,®

Section 7. sSection 20-7-461, MCA, is amended to read:

"20-7-461. Appointment and termination of appointment

of surrogate parent. (1) Any person may advise the trustees
of a school district or the governing authority of an

institution of a handicapped child with disabilities within

the district who may be in need of a surrogate parent. The
trustees of a school district or the governing authority of
an institution must shall determine whether the child is in
need of a surrogate parent as provided in 20-7-414. If the
trustees of a school district or the governing authority of
an insktitution determine that the child is in need of a
surrogate parent, they shall nominate a surrogate parent for
the child within 30 days of that determination.

(2) The person nominated as a surrogate parent must be
an adult who is not an employee of a state or local
educational agency. The surrogate parent may not have a

vested interest that will conflict with his representation

__14...
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and protection of the c¢hild. The surrogate, whenever
practicable, must be knowledgeable about the educational
system, special education requirements, and the legal rights
of the child in relation to the educational system. Whenever
practicable, the surrogate parent must be familiar with the
cultural or language background of the child.

{3) The nomination for appointment of a surrogate
parent, along with all necessary supporting documents, must
be submitted to the youth court for official appointment aof
the surrogate parent by the court. ¥If--the--ecourt--dees--nat
eppeint--the-—nominees;-the The trustees of a school district
or the governing authority of an institution must-—make

ancther--—nomination--under--this--seetion shall take aill

reasonable action to ensure that the youth court appeoints or

denies the appointment of a person nominated as a surrogate

parent within 45 days of the court's receipt of all

necessary supporting documents. If the youth court denies an

appointment, the trustees of a district or the governing

authority of an institution shall nominate another person to

be appointed as the surrogate parent.

(4) The superintendent of public instruction shall

adopt rules for a procedure to terminate the appointment of

a surrogate parent when:

fa) a child's parents are identified;

(b) the whereabouts of the parents are discovered;

-15-
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(c) the child is no longer a ward of the state; or

{d) the surrogate parent wishes Lto discontinue his

Section 8. section 53-4-101, MCA, is amended to read:

“53-4-101. Definitions. A&s wused in this part, the
following definitions apply:

(1) "Child welfare services" means the establishing,
extending, and strengthening of child welfare services
{especially in predominantly rural areas) for the protection
and care of abused, dependent, or neglected children.

[2) "“"Department™ means the department of family
services provided for in 2-15-2401.

{3) (a) "Emotionally disturbed child" means a child
determined by a psychologist, psychiatrist, licensed social
worker, or special education c¢hild study team (established
under rules adopted by the superintendent of public
instruction to implement Title 20, chapter 7, part 4) to
have:

(i) an identifiable mental health problem as identified
in a nationally recognized classification system or as
defined in 20-7-401{4}(5); and

(ii) a substantial impairment, evident for a reasonable
length of time, that is characterized by a dysfunction in
any of the following areas:

(A) relationships:

-16~
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(B) Dbehavior;

(C) cognition; or

(D) education.

(b) The nationally recognized classification system
referred to in subsection (3){a)(i) must be one recognized

by rules established by the department,

(4) "Public assistance" or "assistance”" means any type
of monetary or other assistance furnished under this title
to a perscn by a state or county agency, regardless of the
original source of the assistance."

NEW SECTION. Section 9. Name change - code

commissioner instruction. Whenever it appears in Title 20
and in all law enacted by the 52Znd legislature, the code
commissioner is directed to change the term "handicapped
child® to "child with disabilities” and the term
"handicapped children" to “"children with disabilities".

NEW SECTION. Section 10. Effective date. [This act] is
effective July 1, 1991.

-End-
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In compliance with a written request, there is herebv submitted a Fiscal Note for HBD436 , as introduced.

DESCRIPTION CF PROPOSED LEGISTATION:

An act to generally revise the definitions and provisions related to special education of children with disabilities.

ASSUMPTIONS:

1. These are technical amendments, some of which align OPI definitions and titles for categories with the federal
reaucthorization terms.

2. The state obligation for special educational services does not change with this legislation.

FISCAL IMPACT:

No fiscal impacrt.
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APPROVED BY COMM. ON EDUCATION
AND CULTURAL RESOURCES

HOUSE BILL NO. 436
INTRODUCED BY PECK, CODY, BACHINI, DAVIS, ZOOK, L. NELSON,
HAYNE, J. JOHNSON

BY REQUEST OF THE SUPERINTENDENT OF PUBLIC INSTRUCTION

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
DEFINITIONS AND PROVISIONS RELATED TO SPECIAL EDUCATION OF
CHILDREN WITH DISABILITIES; AMENDING SECTIONS 20-3-103,
20-5-102, 20-7-401, 20-7-411, 20-7-412, 20-7-414, 20-7-461,
20-9-321, AND 53-4-101, MCA; AND PROVIDING AN EFFECTIVE
DATE."

BE IT ENACTED BY THE LEGISLATURE COF THE STATE OF MONTANA:
Section 1. section 20-5-102, MCA, is amended to read:
*20-5-102. Compulsory enrollment and excuses. {1}

Except as provided in subsection {(2), any parent, guardian,

or other person who is responsible for the care of any child

who 1is 7 vyears of age or older prior to the first day of
school in any school fiscal year shall cause the child to be
instructed in the program prescribed by the board cof public
education pursuant to 20-7-111 until the later of the
Eollowing dates:
(a) the child's l6th birthday;

(b) the date of completion of the work of the 8th
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{2) 6Sueh A parent, guardian, or other person shall
enroll the child in the school assigned by the trustees of
the district within the first week of the school term or
when he establishes residence in the district unless the
chiid iss

{a) enrolled in a school of another district or state
under any of the tuition provisions of this title:

(b} provided with supervised correspondence study or
supervised home study under the transportation provisions of
this title;

(¢) excused-from-enrclimenet-ipn-a-schont-of-che-diskrrice
when--tt--is--shown-that-his-bodity-er-mentat-condition-does
not-permit-his—-attendance-and-the-chiid-cannct-be-tnstructed
under-the-apecigi-education-provistens-of-chin-titter

+d}¥ excused from compulsory school attendance upon a
determination by a district judge that suekh attendance is
not in the best interest of the child;

te¥(d) excused by the bcard of trustees upon a
determination that sach atterdance by a child who has
attained the age of 16 is not in the best interest of the
child and the school; or

t€¥(e) enrolled in a nonpublic or home schaol that
complies with the provisions of 20-5-109. For the purposes
v this subsection {£¥{e), a home school is the instruction

by a parent o©f his child, stepchild, cr ward 1n his
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residence and a nonpublic school irncludes a parochial,
church, religious, or private school.

$34--Fhe-exeusa-provided-for--in--subsecrion-~{2y{fect--of
thia-—-section-shalti-be-izsued-by-the-diatrict-superintendent
or-the-county-—-superintendent--when--there-~ta--no--disketee
superintendent—-empioyed-by-the-diatrictr-Whenever-an-excuse
ta-denied-by-the-appticabte—-effictatr-—-an--appaat--of-—such
daciaion--may--be--made-—to-the-district—conrt-of-the-county
within-18-days-after—the-decisten-upon-giving-a-bond-in-—the
amount--set-by-the-court-to-pay-ati-¢oata-of-the-appeai:-Fhe
decraton-of-the-distrier-~conrt-shatt-be-finad:"

Section 2. Ssection 20-3-103, MCA, is amended to read:

®20-3-103. Deputy superintendent -- staff. (i} The
state superintendent of public instruction shall appoint a
deputy who, in the absence of the principal superintendent
or in the case of vacancy in his office, shall perform all
the duties of office until sueh the disability be is removed
or the wvacancy be is filled. Sweh The deputy shall
subscribe, take, and file the oath of office provided by law
for other state officers befcre entering upen the
performance of his duties.

(2) ‘The superintendent of public instruction shati-kave
has the power to employ, organize, and administer a staff of
personnel to assist him in the administration of the duties

and services of the office. In organizing his staff, the
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superintendent of public instructicn may employ:

(ay a supervisor of physical education who is a
graduate of an accredited institution of higher education
with a master's degree in physical education;

(b} a professional staff for the state supervision and
administration of K-12 vocational education; ang

(¢) a special education supervisor who is a graduate of
an accredited institution of higher education with a
master's degree in a field of related to special education
for the-mentaiiyv-retarded-er-physicatiy-handicapped persons

with disabilities and who has not less than 2 years'

experience in special education.”

Section 3. Section 20-7-401, MCA, is amended to read:

"20~-7-401. Definitions. In this title, wunless the
context clearly indicates otherwise, the following
definitions apply:

(1) Usppropriate--publie-education’-means-the-prevision
of--peguinr--sr--speciat-—education—-and--reiated--aids—-and
sarvices-that-are-designed-to—-meet--indivicuai--educationas
newds-—cf--handrcapped-persena-as-adequateiy-as—the-needs-of

nonhandicapped—are-mets "Autism" means a condition that is

manifested by severe communication and other developmental

and educational problems.

(2) "Child with disabilities" means a c¢hild with

cognitive delay: hearing impairment, INCLUDING DEAFNESS;
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speech-language impairment; wvisual impairment, ingluding

blindness; emotional disturbance; orthopedic impairment;

autism; traumatic brain injury; other health impairments; or

specific 1learning disabilities, who because of those

impairments needs special education and related services. A

child who is 5 years of age or younger may be identified as

a_ child with disabilities without the specific disabilities

being specified.

(3] "Cognitive delay"” means significantly subaverage

general intellectual functrioning existing concurrently with

deficits in adaptive behavior and manifested during the

developmental period that adversely affects a child's

educational performance.

€24(4) U!Peaf! "Deafness" means a hearing impairment
whielh that is so severe that the c¢hild's hearing is
nonfunctional for the purpose of educational performance.

{+37y--“Peaf/biindt--means--concemitant—hearing-and-visual
imparrments--the-combination-of-—-which--canvses—-—sucn--sevare
eduecationat--probtems--for——the--ehsid--so-impasred-chat-the
ehittd-cannast-be-accommedated-in-a-speciat-education-—-program
designed-soiety-for-deaf-or-biind-chitdrens

t4}(S) UYEmetrisnaity--disturbedt "Emotional disturbance"

means a condition exhibiting one or more of the following
characteristics to a marked degree and over a long pericd of

time that adversely affects educational performance: an
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inability to learn whiech that cannot be explained by
intellectual, sensory, or health factors; an inability to
build or maintain satisfactory interpersonal relationships
with peers and teachers; inappropriate types of behavior or
feelings under normal circumstances: a general pervasive
mood of unhappiness or depression; or a tendency to develop
physical symptoms or fears associated with perscnal or
school problems. The term includes a---chiétd-—-who--—-is
sehizephrente schizophrenia. The term does not include a

chitid-who--is—-sostraiiy--maiadjuscted social maladjustment,

unless it is determined +that the c¢hild is emotionally

disturbed.

$5¢--4Handicepped-ehiidl-—means--a--chitd-—-evaiuated-—as

betng-———-- mentatly———-recardedr———-hard-of-hearing;—-—-deaf;
speech-impatred;—~--—visuailty---~handicappedy-———-— emorionaily
disturbedy-—-deatsbitndi——--muitihandicappedr--orthopedicaity

impairedr-—other--heatth-impatreds-—or--as-~having--specific
tearning-disabiricies;--who-—-because-—of--chese-—-impairments
needs-speciai-education-and-reiated-services:-A-chtid-wha-ts
S--yeara--of-age-or-yaunger-may-be—itdentified-as-handicapped
without-the-handrcapping-condition-being-apeeifieds

(6) "Free appropriate public education” means the

provision of regular or special education and related aids

and _services that are cesigned to meet individual

educational needs  of children with disabilities as
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adequately as the needs of children without disabilities are

nmet .
t6¥(7) *“Hard-of-hearing“--means--a--hearing -impairmens

"Hearing impairment" means an impairment, whether permanent

cr fluctuaring, whieh that adversely affects a child's
educational performance but whieh that is not  included
within the definition of deaf deafness.
t7r-—tMentatiy——retardedi-means-significantiy-anhaverage
generai-inteilectuai-functianing-exntating-¢concurrentiy--wieh
defictts--in-—adaptive--behsvier--and--manifested-during-the
develcpmentat-period;--whitch—-adversety--affecras-—-g-—-echiitdls
educationat-performances
t8y--UMuteihandicappedi-——means—-concemitant—-impatrments
tesgry—m———— mentarty-—————- cretarded/btind-~——- Op————— mentatiy
retardedrorthopedieatiy-—itmpairedys-the-combination-af--which
canses--such--severe--educationat--probiems-for-cha-chiid-uo
impaired-that-the-chiid-cannot-be-aceommodated-in-a--apecial
education--—-pragram---designed-~-sctety-—-for—--one--of-~the
impairmenta--Phe-term-does-nmnat-tncinde-deat/bliind-childreans
t9¥(8) “Orthopedicatity-——--- imparredd "Orthopedic
impairment"” means a severe orthopedic impairment--which

disability that adversely affects a child's educational

performance. The term includes but is not 1limited to
impairment caused by congenital anomaly {e.g., c¢lubfoot or
absence of some member), impairments caused by disease
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(e.g., poliomyelitiss or bone tuberculesis), and impairments
from other causes (e.g., fractures or burns which that cause
contractures, amputation, cerebral palsy).

t383(9) tBther----heaith-itmpaired" "QOther health

impairment" meanss

tay-—having--—an-auveistic-condititon-char—is-manifasted-by
savere—communteation-and-other-daveiopmental-and-sduearional
probiems;-or

tby-—naving limited strength, vitality, or alertness due
to chronic or acute health problems, such as a heart
condition, tuberculosis, rheumatic fever, nephritis, asthma,
sicklie-cell anemia, hemophilia, epilepsy, lead poisoning,

leukemia, or diabetes, THAT ADVERSELY AFFECTS A CHILD'S

EDUCATIONAI, PERFORMANCE.

t¥¥3(10) "Related services" means transportation and
such any developmental, corrective, and other supportive

services a&® that are required to assist a handicapped child

with disabilities to benefit from special education and
includes speech-language pathology, audiclogy, occupational
therapy, and physical therapy.

t¥2¥(11) "Special education" means specially designed
instruction, given at no cost to the parents or guardians,
to meet the unique needs of a handicapped child with
disabilities, including but not 1limited to ciassroom

instructiony conducted in a classroom, home, hospital,
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institution, or other setting and instruction in physical

educationr-home-instrucriony-and——tnstruction--tn——hoapitats
and-inatitutions.,

t¥3¥(12) "Specific learning disability™ means a disorder
in one or more of the basic psychological processes involved
in understanding or in using language, spoken or written,
whieh that may manifest itself in an imperfect ability to
listen, think, speak, read, write, spell, or do mathematical
calculations. The term includes but is not limited to such
conditicns as perceptual nandicaps, brain injury, minimal
brain dysfunction, dyslexia, and developmental aphasia. The
term does not include children who have learning problems
whieh that are primarily the result of visual, hearing, or

motor handicaps; mentat--retardacion cognitive delay; or

environmental, cultural, or economic disadvantages.

t:4¥(13) *Speech/ianguage---impaired? "Speech-langquage
impairment” means  a communication disorder, such as

stuttering, impaired articulation, or a language or voice
impairment, whieh  that  adversely affects a child's
interpersonal relationships or educational performance.
$35%{14) "Surrogate parent" means an individual
appointed to safeguard a child's rights and protect the
child's interests in educational evaluation, placement, and

hearing or appeal procedures concerning the child,

t36¥(15) 4Visuaiiy---handicapped® “Visual impairment”
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means s-visuwat an impairment whieh that, after correction,
adversely affects a child's educational performance. The

term includes both partiatity-seeing partial blindness and

biimd-ehitdren blindness.”
Section 4. section 20-7-411, MCA, is amended tc read:
"20-7-411. Regular classes preferred -—- obligation to
establish special education program. (1} All handicapped

children with disabllities in Montana are entitled to a free

appropriate public education provided in the least
restrictive alternative setting. To the maximum extent

appropriate, handicapped children with disabilities,

including children in public or private institutions or
other care facilities, sha*?® must be educated with children

who are-not-handieapped do not have disabilities. Separate

schooling or other removal of handiecapped children with
disabilities from the regular educaticnal environment may
cccur only when the nature or severity of the handieap
disability is such that education in regular classes with
the use of supplementary aids and services cannot be
achieved satisfactorily.

{2y After September 1, 1977, the board cof trustees of
every school district must shall provide or establish and
maintain a speclal education program for every handtecapped

person with a disabilicy as herein defined oerween the ages

ot b and 18, inclusive.
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(3} On or before September 1, 1990, the board of
trustees of each elementary district shall provide or
establish and maintain a special education program for each

handrcapped preschool child with disabilities between the

ages of 3 and 6, inclusive.

(4} The bocard of trustees of amy a school district may
meet its obligation to serve handicapped persons with
disabilities by establishing its own special education
program, by establishing a cooperative special education
program, or by participating in a regional services
program."

Section 5. sSection 20-7-412, MCA, is amended to read:

"20-7-412. Establishment of individual district special
education program. (1) The trustees of amy a district, upon
obtaining the approval of the superintendent of public
instruction, shall establish and maintain a special
education program whenever, in the judgment of the <trustees
and the superintendent of public instruction:

{a) there are sufficient numbers of handtecapped

children with disabilities in the district to justify the

establishment of a program; or

(b) an individual <child requires special education
services such as home or hospital tutoring, school~to-home
telephone communication, or other individual programs.

{2) Programs may be established for handicapped persons
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with disabilities between the ages of 0 and 21 when the

superintendent of public instruction and the trustees have
determined that sueh the programs will:

{a) assist a person to achieve levels of competence
that will enable him to participate in the regular
instruction of the district when he could not participate
without special education;

(b) permit the conservation or early acquisition of
skills which that will provide the person with an equal
opportunity to participate in the regular instruction of the
district; or

(c) provide ather demonstrated educational advantages
whxch that will materially benefit the person.

{3} Approval and operation of programs established
pursuant to subsection (2) do not obligate the state or a
schocl district to offer regular educational programs to a
similar age group unless specifically provided by law.

(4) When an agency whieh that has responsibility for a

handicapped perscon with disabilities cver 21 but not more

thar 25, rnclusive, cannot provide appropriate services to
that person, the agency may contract with the local school
district to provide sweh the services."”
Section 6. section 20-7-414, MCA, is amended to read:
"20-7-414. Determination of children in need and type

of special education needed —— approval of classes and
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programs by superintendent. (1) The determination of the
children requiring special education and the type of special
education needed by these children is the responsibility of
the trustees, and the determination must be made in
compliance with the procedures established in the rules of
the superintendent of public instruction. Whenever the
trustees of a school district or the governing authority of
an institution learn of a handreapped child with
disabilities in thelr jurisdiction who is in need of special
education, they shall determine whether that the child is in
need of a surrogate parent by--determining--whether if the
parents or quardian ¢e--unknewn--or-unaveilablie cannot be

identified or, after reasonable efforts, the whereabouts of

the parents cannot be discovered or if the child is a ward

of the state. The determination must be made within 10 days
of the date on which the trustees of a school district or
the governing authority of an institution learned of the
presence of the child in the district. If the child is in
need of a surrogate parent, the trustees of a schoeol
district or the governing autheority of an institution muse
shall nominate a surrogate parent for the child as provided
in 20-7-461l.

(2) Whenever the trustees of amy a district intend to
establish a special education class or program, they shall

apply for approval and funding of the class or program by
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the superintendent of public instruction. The superintendent
of public instruction shall approve or disapprove the
application for the special education class or program on
the basis o©f its compliance with the laws of the state of
Montana, the special education policies adopted by the board
of public education, and the rules of the superintendent of
public instruction. Ne A special education class may not be
operated by the trustees without the approval of the
superintendent of public instruction. Bach special education
class cor program must be appreved annually to be funded as
part of the fcoundation program for special education.®

Section 7. Section 20-7-461, MCA, is amended to read:

"20-7-461. Appointment and termipation of appointment

of surrogate parent. (1) Any person may advise the trustees
cf a schocl district or the governing authority of an

institution cf a mandicapped child with disabilities within

the district who may be in need of a surrogate parent. The
trustees of a school district or the governing authority of
an  institution muse shall determine whether the child is in
need of & surrogate parent as provided in 20-7-414. If the
trustees ¢f a school district or the governing autherity of
an institution determine that the child is in need of a
surrogatre parent, they shall nominate a gurrogate parent for
the child withic 30 days of that determination.

({2) The perscn nominated as a surregate parent must be
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an adult who is net an employee o©of a state or local
educational agency. The surrogate parent may not have a
vested interest that will conflict with his representation
and protecticn of the <c¢hild. The surrogate, whenever
practicable., must be knowledgeable about the educational
system, special education requirements, and the iegal rights
of the child in relation to the educaticnal system. Whenever
practicable. the surrogate parent must be familiar with the
cultural or language background of the child.

(3) The nemination for appointment of a surrocgate
parent, along with all necessary supporting cocuments, must
be submitted to the youth court for official appoincment of
the surrogate parent by the court. ff--the--essre--dees-—not
eppoint--the--—neminee;—the The trustees of a school district
or the gowverning authority of an institution must--make

amother---neminatiton--under--this—-secktton shall take all

reasonable action to ensure that the youth court appoints or

denies tne appointment of a person nominated as a surrogate

parent within 45 days of rthe court's receipr of ail

necessary supporting documents. If the ycuth court denies an

appointment, the trustees of a district or the governing

authority of an institution shall nominate another person to

be appointed as the surrogate parent.

{4} The superintendent of public instruction shall

adeopt rules for a procedure to terminate the appointment of
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a surrogate parent wheng:

{a) a child's parents are identified;

{b) the whereabouts of the parents are discovered;

{¢) the child is no longer a ward of the state; or

{d) the surrogate parent wishes to discontinue his

appointment."”

SECTION 8. SECTION 20-9-321, MCA, IS AMENDED TQ READ:

"20-9-321. Foundation program and contingency fands for
special education. (1) For the purpose of establishing the
foundation program amcount for a current year special
education program for a school district, the superintendent
of public instruction shall determine the total estimated
cost o©of the special education program for the school
district on the basis of a special education program budget
submitted by the district. The budget must be prepared cn
forms provided by the superintendent of public instruction
and must set out for each program:

{a) the estimated allowable c¢osts associated with
cperating the program where allowable costs are as defined
in 20-7-431;

(b) the number of pupils expected to be enrolled in the
program; and

(c} any other data required by the superintendent of
public instructicn for budget justification purposes and to

administer tne provisions of 20-9-315 through 20-9-321.
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(2) The total amount of allowable costs approved by the
superintendent of public instruction is the special
education foundation program amount for current year special
education program purposes. The total amount of allowable
costs that are approved for the special education budget may
not, under any condition, be less than the foundation
program amount £for one regular ANB for each full-time
special pupil in the school district.

(3) any amount of the special education allowable costs

for a district approved under the provisions of subsecktion

{(2) that is an increase in the approved allowable costs from

the previous school fiscal year and is a result of expanded

programs or recalculations of the special education

allowable costs base may be deposited and managed in the

separate account of the miscellaneous programs fund of the

district that is prescribed in subsection (4).

4) If a special education program is implemented or
expanded during a given school term too late te be included
in the determination of the district foundation program for
the school year as prescribed in this part, allowable costs
approved inder the budgeting provisicns of subsections (1)
and (2) for the operation of the program during the given
year must be funded from any legislative apprcpriation for
contingency financing for special education. Contingency

funds granted under this subsection must be deposited in a
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separate account of the miscellaneous programs fund of the
district as provided in 20-9%-507., However, 1if contingency
funds are not available, then subject to the approval of the
program by the superintendent under the emergency budget
provisions of 20-9-161(5%), allowable costs for the given
year may be added to the foundation program amount for
special education £for the subsequent school year. The
allowable costs must be recorded as previous year special
education expenses in the school district budget for the
subsequent school year.

(5) (&) The special education c¢ontingency funds in

subsection {4):

(i) are biennially appropriated;

(ii) are for emergencies that may arise in the special

education programs of school districts or special education

cooperatives; and

{iil) may be used to fund positions that have gone

unfilled for a full scheool fiscal year and for which state

special education funds were not awarded.

(b) The board of trustees of a district or the

management board of a special education cooperative may

apply for contingency Ffunding by submitting to the

superintendent of public instruction, in the form prescribed

by the superintendernt of public instcruction, written

documentation that Jdescribes the need for the funds.
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t43(6) The sum of the previous year special education

expenses as defined in subsection subsections (3) and (4)

and the foundation program amount for current year special
education as defined in subsections (1) and {2} is the
speciai education budget for accounting purposes.

+56%({7) The foundation program amount for special
education must be added to the foundation program amount of
the regular program ANB defined in 20-9-311 and 20-9-313 to
cbtain the total foundation program amount for the
district.”

Section 9. section 53-4-101, MCA, is amended to read:

"53-4-101. Definitions. As wused in this part, the
following definitions apply:

{1} "Child welfare services" means the establishing,
extending, and strengthening of c¢hilid welfare services
tespecially in predominantly rural areas) for the protecticn
and care of abused, dependent, or neglected children.

(2) "Department” means the department of family
services provided for in 2-15-2401.

{3) ta) "Emotionally disturbed c¢hild" means a child
determined by a psychologist, psychiatrist, licensed social

worker, or special education child study team {established

under rules adopted by the superintendent of public
instructicn to implement Title 20, chapter 7, part 4) to
have:
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(i) an identifiable mental health problem as identified
in a nationally recognized classification system or as
defined in 20-7-401+¢43(5); and

(1i) a substantial impairment, evident for a reasanable
length of time, that is characterized by a dysfunction in
any of the following areas:

(A) relationships;

(B) Dbehavior;

(C) cognition; or

(D) education.,

(b) The naticnally recognized classification system
referred to in subsection (3)(a)(i) must be one recognized
by rules established by the department,

(4) "Public assistance" or "assistance" means any type
of monetary or other assistance furnished under this title
to a person by a state or county agency, regardless of the

original source of the assistance."

NEW SECTION. Section 10. Kame change - code

commissioner instruction. Whenever it appears in Title 20
and in all law enacted by the 52nd legislature, the code
commissioner is directed to change the term "handicapped
child"™ to '"child with disabilities™ and the term
"handicapped children" to "children with disabilities”.

NEW SECTION. Section 11. Effective date. [This act] is

effective July 1, 1991.
-End-
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HOUSE BILL NO, 436
INTRODUCED BY PECK, CODY, BACHINI, DAVIS, ZOOK, L. NELSON,
HAYNE, J. JOHNSON

BY REQUEST OF THE SUPERINTENDENT OF PUBLIC INSTRUCTION

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
DEFINITIONS AND PROVISIONS RELATED TO SPECIAL EDUCATION OF
CHILDREN WITH DISABILITIES; AMENDING SECTIONS 20-3-103,
20-5-102, 20-7-401, 20-7-411, 20-7-412, 20-7-414, 20-7-461,
20-9-321, AND 53-4-101, MCA; AND PROVIDING AN EFFECTIVE

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 20-5-102, MCA, is amended to read:
"20-5-102. Compulsory enrollment and excuses. (1)

Except as provided in subsection (2), any parent, guardian,

or other person who is responsible for the care of any child

who 1is 7 years of age or older prior to the first day of
school in any school fiscal year shall cause the child to be
instructed in the program prescribed by the board of public
education purssant to 20-7-111 wuntil the later of the
following dates:

{a) the child's 16th hirthday;

(b} the date of completion o©f the work of the 8th
grade.

f\ ‘Maﬂrana Legistative COunCt

HB 0436/02

There are no changes in this bill,
and will not be reprinted. Please
refer to yellow copy for complete
text.
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HOUSE BILL NO. 436
INTRODUCED BY PECK, CODY, BACHINI, DAVIS, ZOOK, L. NELSON,
HAYNE, J. JOHNSON

BY REQUEST OF THE SUPERINTENDENT OF PUBLIC INSTRUCTION

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
DEFINLITIONS AND PROVISIONS RELATED TC SPECIAL EDUCATION OF
CHILDREN WITH DISABILITIES; AMENDING SECTIONS 20-3-103,
20-5~-102, 20-7-401, 20-7-411, 20-7-412, 20-7-414, 20-7-461,
20-9-321, AND 53-4-101, MCA; AND PROVIDING AN EFFECTIVE
DATE . ™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 20-5-102, MCA, is amended to read:
“20-5-102. Compulsory enrollment and excuses. (1)

Except as provided in subsection (2), any parent, guardian,

or other person who is responsible for the care of any child

who is 7 years of age or older prior to the first day of
schaol in any school fiscal year shall cause the child to be
instructed in the program prescribed by the beoard of public
education pursuaant to 20-7-111 until the later of the
following dates:

{a) the child's 16th birthday;

{b) the date of completion of the work of the 8th

grade.
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{2) Suech A parent, guardian, or other person shall
enroll the child in the school assigned by the trustees of
the district within the first week of the school term or
when he establishes residence in the district unless the
child is:

(a) enrolled in a school of another district or state
under any of the tuition provisions of this title;

(b) provided with supervised c¢orrespondence study or
supervised home study under the transportation provisions of
this title;

(c) excused-from—enroiiment-in-a-school-of-the-districe
when-—-it--is—-shown-that-his-bodity-ar-mental-condititon-dees
not-perait-his-attendance-and-the-chitd-cannot-be-inastruected
under—the-speciai-education-provisions-of-this-tities

td4% excused from compulsory school attendance upon a
determination by a district judge that such attendance is
not in the best interest of the child;

te¥{d} excused by the board of trustees upon a
determination that sweh attendance by a child who has
attained the age of 16 is not in the best interest of the
child and the school: or

tEr{e) enrolled in a nonpublic or home school that
complies with the provisions of 20-5-109. For the purposes
of th:is subsection {f}(e), a home school 1s the instruction

by a parent of his child, stepchild, or ward in his
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residence and a nonpublic school includes a parochial,
church, religitus, or private school.

¢33--Fhe-excuse-provided-for--in-—subsection--{23tecy——of
this--seetion-shali-be-iasued-by-the-district-superintendent
or-the-county--superintendent —when--there-—¢s--ne--distriee
superintendent--employed-by-the-district:-Whenever-an-excuse
ia-denied-by-the-applicabie—-officiniy--an--appeai--of--such
deciston--may--be--made-—-to-the-district-conrt-of-the-county
within-18-days-after—the-deciston-upon-giving-a-bend-in--the
ansunt--see—by-the-conrt-to-pay-ati-costs-of-the-appeai:-Fhe
decision-of-the-district-coure—ashati-be-£inats"

Section 2. Section 20-3-103, MCA, is amended to read:

"20-3-103. Deputy superintendent -- staff. (1) The
state superintendent of public instruction shall appeoint a
deputy who, in the absence of the principal superintendent
or in the case of vacancy in his office, shall perform all
the duties of office until sueh the disability be is removed
or the vacancy be 1is filled. Such The deputy shall
subscribe, take, and file the oath of office provided by law
for other state officers before entering upon the
performance of his duties.

(2) The superintendent of public instruction shaii-have
has the power to employ, organize, and administer a staff of
personnel to assist him in the administration of the duties

and services of the office. In organizing his staff, the
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superintendent of public instruction may employ:

{a}y a supervisor of physical education whe is a
graduate of an accredited institution of higher education
with a master's degree in physical education;

{b) a professicnal staff for the state supervision and
administration of K-12 vocational education; and

(c] a special education supervisor who is a graduate of
an accredited institution of higher education with a
master's degree 4in a field of related to special education
for the-mentaiiy-retarded-or-physiceitly-handicapped persons

with disabilities and who has not less than 2 years’

experience in special education.”

Section 3. section 20-7-401, MCA, is amended to read:

"=20-7-401. Definitions. 1In this title, unless the
context clearly indicates otherwise, the following
definitions apply:

(1) =Appropriate--pubiic-edocationi-meansa-che-provision
6f--reguiar--or--speciai--educarion——and--retated--aids——and
services-that-are-designed-te-—meet--individuat--esducacional
needs--of--handicapped-persens-as-adequateiy-as-the-needs-—of

nonhandicapped-are-met+ "Autism” means a condition that is

manifested by severe communication and other developmental

and educational problems.

(2) "Child with disabilities” means a child with

cognitive delay; hearing impairment, INCLUDING DEAFNESS;

-4~ HB 436
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speech-language impairment; wvisual impairment, including

blindness: emoticonal disturbance; orthopedic impairment;

autism; traumatic brain injury; other health impairments; or

specific learning disabilities, who because of those

impairments needs special education and related services. A

child who is 5 years of age or younger may be identified as

a child with disabilities without the specific disabilities

being specified.

{3) "Cognitive delay"”™ means significantly subaverage

general intellectual functioning existing concurrently with

deficits in adaptive behavior and manifested during the

developmental period that adversely affects a child's

educational performance.

t24(4) “pPemf® "Deafness" means a hearing impairment
whieh that is so severe that the c¢hild's hearing |is
nonfunctional for the purpose of educational performance.

t+3y--YPeaf/blind?--means--conesmitant-hearing-and-visual
itmpatrments;-the-combination-of--which--causes--such--severe
tducationat--problems——-£or--the-—chittd-—as-impaired-that-the
ehitd-cannot-be-accommoedated-in-a-speciai-edueation--program
designed-sctety-for-deaf-sr-biind-children<

t41(5) “Emotionaiiy--disturbed® "Emotional disturbance"

means a condition exhibiting one or moere of the following
characteristics to a marked degree and over a long period of

time that adversely affects educational performance: an
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inability to 1learn whieh that cannot be explained by
intellectual, sensory, or health factors; an inability to
build or maintain satisfactory interperscnal relaticonships
with peers and teachers; inappropriate types of behavior or
feelings under normal circumstances; a general pervasive
mood of unhappiness or depression: or a tendency to develop
physical symptoms or fears asSociated with personal or
school problems. The term includes a---ehiid-—-whe---is
schizophrente schizophrenia. The term does not include a

echild-who--is--soeially--matadjusted sccial maladjustment,

unless it is determined that the child is emotionally
disturbed.
+5}--"Handtcapped-chiid2~--means--a--chitd--evatuated--as
being----- mentatly—-~-retarded;----hard-of-hearingy;-—--deafy
speech-impatredy--—--visuatly-—-—-handicappedy----- emotionatty
disturbeds-—-deafsbitind;---muitihandrcapped;--orthopedicatty
itmpaired;--other--heatth-impatredr;--ar—-as--having--specifie
jearning-disabititiesr--who--because--of--thase--impatrments
neesds-speciat-education-and-reiated-servicess-A-child-who-ts
5--yeara—-of-age-or-younger-may-be-identified-as-handicapped
without-the-handieapping-cendition-being-specifieds

(6 "Free appropriate public education” means the
ppropt

provision of reqular or special education and related aids

and services that are designed to meet individual

educational needs of children with disabilities as
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adequately as the needs of children without disabilities are

met .
t63(7) “Hard-of-hearing®--means--a--hearing—-impairment

"Hearing impairment® means an impairment, whether ermanent
P

or fluctuating, whieh that adversely affects a child's
educational performance but whieh that is not included
within the definition of deaf deafness.
t34--pMenkaltiy-—retarded?-means-significantiy-subaverage
general-inteltectuat-functioning-existing-concurrentiy—-with
defieten--in-—adaptive-—-behavtor--and--manifested-doring-the
devetopmentat-period;—-which--adverseiy--affects--a--chitd's
eduecationai-performances
+83--2Muttihandtcapped®--means--concomitant-—imparrments
tezgz7—-—----mentatly------ retarded/btind----- or-——--- mentatiy
retardedfovchopedicatiy-tmpairredi;—the-combination-ef--whiech
eauses-~sueh--severe-—-educationat--probltema-for-the-chiid-so
impatred-that-the-child-cannot-be-accommodated-in-a--speciat
education---program---designed---sciety-—-for---one--sf-~the
impatrments--Fhe-term-does-not-incivde-deaf/brind-chitdrens
$94(8) UYerthepedicariy-———-- impaired® “Orthopedic
impairment” means a severe orthopedic impatrment--whieh

disability that adversely affects a child's educational

performance. The term includes but is not limited to
impairment caused by congenital anomaly {e.g.. c¢lubfoot or

absence of some member), impairments caused by disease
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(e.g., poliomyelitisy or bone tuberculosis), and impairments
from other causes {e.g., fractures or burns which that cause
contractures, amputation, cerebral palsy).

+1€3(9) L9thar---—-heatth-impairedt "Other health

impairment” meansst

tay--maving--an-auntiatic-condition-that-is-manifested-by
severe-communication-and-other-developmental-and-sducational
probiemsr-or

tb}--having limited strength, vitality, or alertness due
to chronic or acute health problems, such as a heart
condition, tuberculosis, rheumatic fever, nephritis, asthma,
sickle-cell anemia, hemophilia, epilepsy. lead poisoning,

leukemia, or diabetes, THAT ADVERSELY AFFECTS A CHILD'S

EDUCATIONAL PERFORMANCE.

+3:4(10) "Related services"™ means trangportation and
saeh any developmental, corrective, and other supportive
services as that are required to assist a handicapped <child

with disabilities to benefit £from special education and

includes speech-language pathelogy, audiclogy, occupational
therapy, and physical therapy.

t123{11) "Special education” means specially designed
instruction, given at no cost to the parents or guardians,
to meet the unique needs of a handieapped child with
disabilities, including but not limited to einasroom

instructiony conducted in a classroom, home, hospital,
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institution, or other setting and instruction in physical

educationy-home-instroctiony-andéd--instruction--in-—hospitats
and-inatitnciona.

tt3)(12) "Specific learning disability" means a disorder
in one or more of the basic psycholocgical processes involved
in understanding or in usaing language, spoken or written,
which that may manifest itself in an imperfect ability to
listen, think, speak, read, write, spell, or do mathematical
calculations. The term includes but is not limited to such
conditions as perceptual handicaps, brain injury, minimal
brain dysfunction, dyslexia, and developmental aphasia. The
term does not include children who have learning problems
whieh that are primarily the result of visual, hearing, or

motor handicaps; menkai--retardation cognitive delay; or

environmental, cultural, or economic disadvantages,

t¥4¥(13) HYSpeechftanguage---impaired? *Speech-language

impairment* means a communication disorder, such as
stuttering, impaired articulation, or a 1lanqguage or voice
impairment, whiteh that adversely affects a child's
interpersonal relationships or educational performance.
+#5+{14} "Surrogate parent” means an individual
appeointed to safeguard a child's rights and protect the
child's interests in educational evaluation, placement, and

hearing or appeal procedures concerning the child.

+16¥(15) “¥isuwaliy---handicapped® “visual impairment”
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means a-visnmat an impairment whieh that, after correction,
adversely affects a child's educational performance., The

term includes both partialty-seeing partial blindness and

Biind-ehiidren blindness.™
Section 4. Section 20-7-411, MCA, is amended to read:
*20-7-411. Regular classes preferred —— obligation to
establish speciai education program. (1) All handicapped

children with disabilities in Montana are entitled to a free

appropriate  public education provided in the least
restrictive alternative setting. To the maximum extent

appropriate, handicapped children with disabiljties,

including children in public or private institutions or
other care facilities, shai} must be educated with children

who are-not-handieapped do not have disabilities. Separate

schooling or other removal of handicapped children with
disabilities From the reqular educational environment may
occur only when the nature or severity of the handieap
disability is such that education in regular classes with
the use of supplementary aids and services cannot be
achieved satisfactorily.

{2) After September 1, 1277, the board of trustees of
every school district must shall provide or establish and
maintain a special education program for every handiecapped
person with a disability as herein defined between the ages

of 6 and 1B, inclusive.
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{3} On or before September 1, 1990, the board of
trustees of eich elementary district shall provide or
‘establish and maintain a special education program for each

handieapped preschool child with disabilities between the

ages of 3 and 6, inclusive.

{4} The board of trustees of any a school district may
meet its obligation to serve handicapped persons with
disabilities by establishing its own special education
program, by establishing a cooperative special education
program, or by participating in a regional services
program., "

Section 5. Section 20-7-412, MCA, is amended to read:

"20-7-412. Rsatablishment of individual district special
education program. {1) The trustees of any a district, upon
obtaining the approval of the superintendent of public
instructioen, shall establish and maintain a special
education program whenever, in the judgment of the trustees
and the superintendent of public instruction:

{a) there are sufficient numbers of handicapped

children with disabilities in the district to justify the

establishment of a program; or

(b) an individual <child requires special education
services such as home or hospital tutoring, school-to-home
telephone communication, or other individual programs.

{2} Programs may be established for handicapped persons
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with disabilities between the ages of 0 and 21 when the

superintendent of public instruction and the trustees have
determined that sueh the programs will:

{a) assist a person to achieve levels of competence
that will enable him to participate in the regular
instruction of the district when he could not participate
without special education;

{b) permit the conservation or early acquisition of
skills whieh that will preovide the person with an equal
cpportunity to participate in the regular instructlion of the
district; or

{c) provide other demonstrated educational advantages
which that will materially benefit the person.

{3) Approval and operation of programs established
pursuant to subsection (2) do not obligate the state or a
school district to offer regular educational programs to a
similar age group unless specifically provided by law.

(4) When an agency whieh that has responsibility for a

mandicapped person with disabilities over 21 but not more

than 25, inclusive, cannot provide appropriate services to
that person, the agency may contract with the local school
district to provide sueh the services."
Section B. Section 20-7-414, MCA, is amended to read:
“20-7-414. Determination of children in need and type

of special education needed -- approval of classes and

-12- HB 436
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programs by superintendent. (1) The determination of the
children requiring special education and the type of special
education needed by these children is the responsibility of
the trustees, and the determination must be made in
compliance with the procedures established in the rules of
the superintendent of public instruction. Wwhenever the
trustees of a school district or the governing authority of
an institution learn of a handitcapped child with
disabilities in their jurisdiction who is in need of special
education, they shall determine whether that the child is in
need of a surrogate parent by—-determining--whether if the
parents or guardian is--unknown--or-unavailabie cannot be

identified or, after reascnable efforts, the whereabouts of

the parents cannot be discovered or if the c¢hild is a ward

of the state. The determination must be made within 10 days
of the date on which the trustees of a school district or
the governing authority of an institution learned of the
presence of the child in the district, If the child is in
need ¢f a surrogate parent, the trustees of a school
district or the governing authority of an institution muss
shall nominate a surrogate parent for the child as provided
in 20-7-461.

(2) Whenever the trustees of amny a district intend to
establish a special education class or program, they shall

apply for approval and funding of the class or program by
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the superintendent of public instruction. The superintendent
of public instruction shall approve or disapprove the
application for the special education class or program on
the basis of its compliance with the laws of the state of
Montana, the special education policies adopted by the board
of public education, and the rules of the superintendent of
public instruction. Ne A special education class may not be
operated by the trustees without the approval of the
superintendent of public instruction. Each special education
class or program must be approved annuailly to be funded as
part of the foundation program for special education.”®

Section 7. Section 20-7-461, MCA, is amended to read:

"20-7-461. Appointment and termination of appointment

of surrogate parent. (1) Any person may advise the trustees
of a school district or the governing authority of an

institution of a handieapped child with disabilities within

the district who may be in need of a surrogate parent. The
trustees of a school district or the governing authority of
an  institution must shall determine whether the child is in
need of a surrogate parent as provided in 20-7-414. If the
trustees of a schoecl district or the governing authority of
an institution determine that the child is in need of a
surrogate parent, they shall nominate a surrogate parent for
the child within 30 days of that determination.

(2y The person nominated as a surrogate parent must be
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an adult who is not an employee o©of a state or local
educational agency. The surrogate parent may not have a
vested interest that will conflict with his representation
and protection of the child. The surrogate, whenever
practicable, must be knowledgeable about the educational
system, special education requirements, and the legal rights
of the child in relation to the educational system. Whenever
prtacticable, the surrogate parent must be familiar with the
cultural or language background cof the child.

(3} The nomination for appointment of a surrogate
parent, along with all necessary supporting documents, must
be submitted to the youth court for official appointment of
the surrogate parent by the court. $f--the--court--does--not
appoint-—-the--nsmineer—the The trustees of a school district
or the governing authority of an institution must——-make

another---nomination--under--this--seekion shall take all

reasonable action to ensure that the youth court appoints or

denies the appointment of a person nominated as a surrogate

parent within 45 days of the court's receipt of all

necessary supporting documents. If the youth court denies an

appointment, the trustees of a district or the governing

authority of an institution shall nominate another person to

be appainted as the surrogate parent.

{4) The superintendent of public instruction shall

adopt rules for a procedure to terminate the appointment of
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a surrogate parent when:

{a) a child's parents are identified;

{b) the whereabouts of the parents are discovered;

{(c) the child is no longer a watd of the state; or

{d} the surrogate parent wishes to discontinue his

appointment.”

SECTION 8. SECTION 20-9-321, MCA, IS AMENDED TO READ:

"20-9-321. PFoundation program and contingency funds for
special education. (1) For the purpose of establishing the
foundation program amount for a current year special
education pregram for a school district, the superintendent
of public instruction shall determine the total estimated
cost of the special education program for the school
district on the basis of a special education program budget
submitted by the district. The budget must be prepared on
forms provided by the superintendent of public instruction
and must set out for each program:

{a) the estimated allowable c¢osts associated with
coperating the program where allowable costs are as defined
in 20-7-431;

{b) the number of pupils expected to be enrolled in the
program; and

fc} any other data required by the superintendent of
public instructicon for budget justification purpocses and to

administer the provisions of 20-9-315 through 20-9-321.
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(2} The total amount of allowable costs approved by the
superintendent of public instruction is the special
education foundation program amount Eor current year special
education program purposes. The total amount of allowable
costs that are approved for the special education budget may
not, under any condition, be 1less than the foundation
program amount for one teqdlar ANB for each full-time
special pupil in the school district.

(3) Any amount of the special education allowable costs

for a district approved under the provisions of subsection

{2) that is an increase in the approved allowable costs from

the previous school fiscal year and is a result of expanded

programs ot recalculations of the special education

allowable costs base may be deposited and managed in the

separate account of the miscellaneous programs fund of the

district that is prescribed in subsection {(4}.

(4] I1f a special education program is implemented or
expanded during a given school term too late to be included
in the determination of the district foundation program for
the school year as prescribed in this part, allowable costs
approved under the budgeting provisions of subsections (1)
and (2) for the operation of the program during the given
year must be funded from any legislative appropriation for
contingency Einancing for special education. Contingency

funds granted under this subsection must be deposited in a
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separate account of the miscellaneous programs fund of the
district as provided in 20-9-507. However, if contingency
funds are not available, then subject to the approval of the
program by the superintendent under the emergency budget
provisions of 20-9-161(5), allowable costs for the given
year may be added to the foundation program amount for
special education Ffor the subsequent school year. The
allowable costs must be recorded as previous year special
education expenses in the schoel district budget for the
subsequent school year.

{(5) (a) The special education contingency funds in

subsection (4):

{i) are biennially appropriated;

{ii} are for emergencies that may arise in the special

education programs of school distriets or special educatkion

cooperatives; and

(iii) may be used to fund positions that have gone

unfilled for a full school fiscal year and for which state

special education funds were not awarded.

(b) The board of trustees of a district or the

management board of a special education cooperative may

apply for contingency funding by submitting to the

superintendent of public instruction, in the form prescribed

by the superintendent of public instruction, written

documentation that describes the need for the funds,
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t43(6) The sum of the previous year special education
expenses as def.ned in subsection subsections (3) and (4
and the foundation program amount for current year special
education as defined in subsections (1) and (2) is the
special education budget for accounting purposes.

t5¥{(7) The foundation program amount for speclal
education must be added to the foundation program amount of
the regular program ANB defined in 20¢-$-311 and 20-9-313 to
obtain the total foundation program amount for the
district.”

Section 9. section 53-4-101, MCA, is amended to read:

"53-4-101. Definitions. As wused in this part, the
following definitions apply:

(1) "Child welfare services” means the establishing,
extending, and strengthening of child welfare services
{especially in predominantly rural areas) for the protection
and care of abused, dependent, or neglected children.

{2) "Department” means the department of family
services provided for in 2-15-2401.

(3) t{a) “Emotionally disturbed child" means a child
determined by a psychologist, psychiatrist, licensed social
worker, or special education child study team (established
under rules adopted by the superintendent of public
instruction to implement Title 20, chapter 7, part 4) to

have:
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{i) an identifiable mental health problem as identified
in a nationally recognized classification system or as
defined in 20-7-401¢4%(S): and

(ii) a substantial impairment, evident for a reasonable
length of time, that is characterized by a dysfunction in
any of the following areas:

{A) relationships;

{B} behavior;

{C) cognition; or

{D) education.

{b) The nationally recognized classification system
referred to in subsection (3){(a){i) must be one recognized
by rules established by the department.

{4) “Public assistance® or "assistance™ means any Ltype
of monetary or other assistance furnished under this title
te a person by a state or county agency, regardless of the
original source of the assistance.”

NEW SECTION. Section 10. Name change - code
commissioner instruction. Whenever it appears in Title 20
and in all law enacted by the 52nd legislature, the code
commissioner is directed to change the term "handicapped
child"” to ‘“child with disabilitjes" and the term

"handicapped children" to "children with disabilities®.
NEW SECTION. Section 11. Effective date. [This act] is

effective July 1, 1991.
-End-
-20- HB 436





