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" SE .
BILL NO. ‘/;2‘5 -

TMENT OF INSTITUTIONS

INTRODUCED BY

T rde 4:--‘7
5 BY REQUEST OF fTHE DEP

GhT .
A BILL FOR AN ACT ENTITLED: AN ACT PROVIDING THAT A
SENTENCE TO THE STATE PRISON IS A SENTENCE OF COMMITMENT TO
THE DEFARTMENT oF INSTITUTIONS FOR PLACEMENT IN AN
APPROPRIATE CORRECTIONAL INSTITUTION OR PROGRAM: REQUIRING
THE DEPARTMENT T NOTIFY THE SENTENCING COURT iFr THE
DEPARTMENT DOES NOT INTEND TO PLACE THE DEFENDANT IN A
CORRECTIONAL INSTITUTION OR PRERELEASE CENTER; PROVIDING FOR
COMMENT BY THE COURT; AND AMENDING SECTIONS 46-18-201,

46-19-101, AND 46-19-103, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Construction of provisions for

imprisonment in the state prison. In this title, Title 46,
and other titles of the Montana Code Annctated, a provision
for punishment by imprisonment in the state prisen must be
construed to mean commitment to the department of
institutions for placement in an appropriate correctional
institution or program, as provided for in 46-18-201(1)(e),
and references to imprisonment, imprisonment in the state
prison, and c¢onfinement in the state prison and similar

references nust be construed toc mean commitment to the
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department .

Section 2. section 46-18-201, MCA, is amended to read:

"46-18-201. Sentences that may be imposed. (1) Whenever
a person has been found guilty of an offense upon a verdict
or a plea of guilty, the court may:

{a)y defer imposition of sentence, excepting sentences
tor driving wunder the influence ¢f alcohol or drugs, for a
period, except as otherwise provided, not exceeding 1 year
for any misdemeanor or for a period not exceeding 3 years
for any felony. The sentencing judge may impose upon the
defendant any reasonable restrictions or conditions during
the period of the deferred imposition. Reasonable
restrictions or conditions may include:

(i) jail base release;

(ii) jail time not exceeding 180 days;

{iii) conditions for probation;

{iv) restitution;

(v} payment of the costs of confinement;

{vi) payment of a fine as provided in 46-18-231;:

(vii) payment of costs as provided in 46-18-232 and
46-18-233;

(viii) payment of costs of court appointed counsel as
provided in 46-8-113;

(ix) community service;

(x) any other reasonable conditions considered

o INTRODUCED BILL
: HB 923
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necessary for rehabilitation or for the protection of
society; or

(xi} any combination of the above.

(b} suspend execution of sentence up to the maximum
sentence allowed for each particular offense. The sentencing
Jjudge may impose on the defendant any reasonable
restrictions or conditions during the period of suspended
sentence. Reasonable restrictions or conditions may include
any of those listed in subsections (1l)(a)(i) through
{L)ta)ixi).

{c) impcse a fine as provided by law for the offense;

{d} require payment of costs as provided in 46-1§-212
or payment of costs of court-appointed counsel as provided
in 46-8-113;

{e) commit the defendant to =& the department of

institutions for placement in an appropriate c¢orrectional

institution or program, with or without a fine as provided

by law for the offense;. The department may place the

defendant in an appropriate correctional institution or

program. If the department does not intend to keep the

defendant in a vcorrectional institution or a prerelease

center after the initial reception period, the department

shall give the court written notice of the intended

placement and allow the court 15 days from the date of

receipt of the notice to respond to the intended placement.
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If the intended placement occurs, the department shall give

the court written notice that the intended placement has

been made.

{f) impose any combination of subsections (1) (b)
through (1l){e).

{2) 1If any financial obligation 1is imposed as a
condition under subsection (1l)(a), sentence may be deferred
for a peried not exceeding 2 years for any misdemeanor or
for a period not exceeding 6 vyears for any felony,
regardless of whether any other conditions are imposed.

{3) If any restrictions or conditions imposed under
subsection {1){a) or (l){b) are violated, the court shall
consider any elapsed time and either expressly allow part or
all of it as a credit against the sentence or reject all or
part as a credit and state its reasons in the order., Credit,
however, must be allowed for jail time already served.

{(4) Except as provided in 46-18-222, the lmposition or
execution of the first 2 years of a sentence of imprisonment
imposed under the following sections may not be deferred or
suspended: 45-5-103, 45-5-202(3) relating to aggravated
assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 45-5-503(2)
and {3), 45-9-101(2), (3}, and (5)(d), 45-9-102(3), and
45-9-103(2).

(5) Except as provided in 46-18-222, the imposition or

execution of the first 10 years of a sentence of

-4 -
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imprisonment imposed under 45-5-102 may not be deferred or
suspended.

(6) Except as provided in 46-18-222, imposition of
sentence in a felony case may not be deferred in the case of
a defendant who has been convicted of a felony on a prior
occasion, whether or not the sentence was imposed,
imposition of the sentence was deferred, or execution of the
sentence was suspended.

(7) 1If the victim was 1less than 16 years old, the
imposition or ezecutlion of the first 30 days of a sentence
of imprisonment imposed under 45-5-502(3), 45-5-503,
45-5-504, 45-95-505, or 45-5-507 may not be deferred or
suspended. Section 46-18-222 does not apply to the Eirst 30
days of such imprisonment.

{8) In imposing a sentence on a defendant convicted of
a sexual offense as defined in 46-23-502, the court may not
walve the registration reqguirement provided in 46-18-254,
46-18-255, and Title 46, chapter 23, part 5.

(9) A person convicted of a sexual offense, as defined
in 46-23-502, and sentenced to imprisonment in the state
prisecn shall enroll in the educational phase of the prison's

sexual offender program.”
Section 3. Section 46-19-101, MCA, is amended to read:

"46-19-1¢1. Commitment of defendant. Upon rendition of

judgment after pronouncement of a sentence imposing
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punishment of imprisonment or death, the court shall commit
the defendant to the custody of the sheriff, who shall

deliver the defendant to the c¢orrectional institution or

program  or the place of his-cenfimement-or execution chosen

by the department of institucions."

Section 4. section 46-19-103, MCA, is amended to read:

"46-19-103. Execution of death sentence. {1) In
pronouncing the sentence of death, the court shall set the
date of execution which must not be less than 30 days or
more than 60 days from the date the sentence is pronounced.
If execution has been stayed by any court and the date set
for execution has passed prior to dissolution of the stay,
the court in which the defendant was previously sentenced
shall, wupon dissolution of the stay, set a new date of
execution for not less than 20 or more than 90 days from the
day the date is set. The defendant is entitled to be present
in court on the day the new date of execution is set.

(2} Pending execution of a sentence of death, the
sheriff may deliver the defendant to the state-prissn

correctional institution chosen by the department of

institutions for confinement pending his execution, and the

state shall bear the costs of imprisoning the defendant from

the date of delivery.
(3) The punishment of death must be inflicted by

hanging the defendant by the neck until he is dead or, at
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the election of the defendant, by administration of a
continuous, intravenous injection of a lethal quantity of an
uvltra-fast-acting barbiturate in combination with a chemical
paralytic agent until a licensed physician pronounces that
the defendant is dead according to accepted standards of
medical practice. A defendant who wishes to choose execution
by lethal injection shall do so at the hearing at which an
execution date is set, and if he does not, the option to
choose death by lethal injection is waived.

{4) When an executicn date is set, a death warrant
signed by the judge and attested by the clerk of court under
the seal of the court must, within 5 days, be prepared. The
warrant and a certified copy of the Jjudgment must be
delivered to the warden of the state prison. The warrant
must be directed to the warden and recite the conviction,
judgment, method of executlion, appointed date of execution,
and the duration of the warrant.

{5) The warden of the Montana state prison shall
provide a suitable and efficient room or place in which
executions will be carried out, enclosed from public view,
within the walls of the state prison, and shall provide all
implements necessary to the execution. The warden shall,
subject to subsection (6), select the person to perform the
execution, and the warden or his designee shall supervise

the execution. The identity of the executioner must remain

-7=
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anonymous. Facts pertaining to the selection and training of
the executioner must remain confidential.

{6) An execution carried out by lethal injection must
be performed by a person selected by the warden and trained
to administer the injection. The person administering the
injection need not be a physician, registered nurse, or
licensed practical nurse licensed or registered under the
laws of this or any other state., The warden must allow the
execution to be observed by 12 witnesses, 3 of whom may be
designated by the person to be executed.

(7) Within 20 days after the executicn, the warden
shall return the death warrant to the clerk of the court
from which it was issued, noting on the warrant the time,

mode, and manner in which it was executed.®

NEW SECTION. Section B, codification instruction.

{Section 1] 1is intended to be codified as an integral part
of Title 45, chapter 1, part 1, and the provisions of Title
45 apply to [section 1].

-End-
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necessary for rehabilitation or for the protection of
society; or

{xi) any combination of the above.

{b) suspend execution of sentence up to the maximum
sentence allowed for each particular offense. The sentencing
judge may impose on the defendant any reascnable
restrictions or conditions during the period of suspended
sentence, Reasonable restrictions or conditions may include
any of those 1listed in subsections (l){a)(l) through
(Ly{a)(xi).

(¢) impose a fine as provided by law for the coffense;

(d) regquire payment of costs as provided in 46-18-232
or payment of costs of court-appcinted counsel as provided
in 46-8-113;

{e) commit the defendant to & the department of

institutions for placement in an appropriate correctional

institution or program, with or without a fine as provided

by law for the offenses. The department may psace the

defendant in an appropriate correctiovral  institution or

program. If the department does not intend to keep the

defendant in a correctional instituticn or a prerelease

center after the initial reception period, the department

shall give the court written notice of the intended

placement and allow the court 15 days from the date of

teceipt of the notice to respond to the intended placement.
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If the intended placement occurs, the department shall give

the court written notice that the intended placement has

been made.

(f) impose any combination of subsections {1)({b}
through [1l){e).

(2) It any financial obligation is impo<ed as a
condition under subsection (l){a), sentence may be deferred
for a period not exceeding 2 years for any misdemeanor or
for a period not exceeding 6 years for any felony,
regardless of whether any other conditions are imposed.

{3) If any restrictions or conditions imposed under
subsection {1l)(a) or {1){b}) are viclated, the court shall
consider any elapsed time and either expressly allow part or
all of it as a credit against the sentence or reject all or
part as a credit and state its reasons in the order. Credit,
however, must be allowed for jail time already served.

(4) Except as provided in 46-18-222, the imposition or
execution of the first 2 years of a seantence of imprisonment
imposed wunder the following sections may not be deferred or
suspended: 45-9-103, 45-5-202(3) relating to aggravated
assault, 45-5-302(2), 45-5-303(2), 45-5-401{2}, 45-5-503(2)
and (3), 45-9-101(2), ({3), and (5)}(d), 45-9-102(3), and
45-9-103(2).

(5) Except as provided in 46-18-222, the imposition or

execution of the first 10 vyears of a sentence of

-4~
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imprisonment imposed under 45-5-102 may not be deferred or
suspended.

{6) BExcept as provided in 46-18-222, impeosition of
sentence in a felony case may not be deferred in the case of
a defendant who has been convicted of a felony on a prior
occasion, whether or not the sentence was Iimposed,
imposition of the sentence was deferred, or execution of the
sentence was suspended.

{7) 1If the victim was less than 16 years old, the
imposition or execution of the first 30 days of a sentence
of imprisonment imposed under 45-5-502(3), 45-5-503,
45-5-504, 45-5-505, or 45-5-507 may not be deferred or
suspended. Section 46-18-222 does not apply to the first 30
days of such imprisonment,

(8) In imposing a sentence on a defendant convicted of
a sexual offense as defined in 46-23-502, the court may not
waive the registration requirement provided in 46-18-2%54,
46-18-2595, and Title 46, chapter 23, part 5.

(9) A perscn convicted of a sexual offense, as defined
in 46-23-502, and sentenced to imprisonment in the state
prison shall enroll in the educational phase of the prison’'s

sexual offender program."
Section 3. sSection 46-~19-101, MCA, is amended to read:

*46-19-101. Commitment of defendant. Upon rendition of

judgment after pronouncement of a sentence imposing
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punishment of imprisonment or death, the court shall commit
the defendant to the custody of the sheriff, who shall

deliver the defendant to the correctional institution or

program or the place of mis-cenfinement-or execution chosen

by the department of institutions.”

Section 4. sSection 46-19-103, MCA, is amended to read:

"46-19-103. Execution of death sentence. (1) In
pronouncing the sentence of death, the court shall set the
date of execution which must not be less than 30 days or
more than 60 days from the date the sentence is pronounced.
If execution has been stayed by any court and the date set
far execution has passed prior to dissolution of the stay,
the court in which the defendant was previously sentenced
shalil, wupon dissolution of the stay, set a new date of
execution for not less than 20 or more than 90 days from the
day the date is set. The defendant is entitled to be present
in court on the day the new date of execution is set.

(2) Pending execution of a sentence of death, the
sheriff may deliver the defendant to the askate-prison

correcticonal institution chosen by the department of

institutions for confinement pending his execution, and the

state shall bear the costs of imprisoning the defendant from

the date of delivery.
{1} The punishment of death must be inflicted by

hanging the defendant by the neck until he is dead or, at

_6_
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the election of the defendant, by administration of a
continuous, intravenous injection of a lethal quantity of an
ultra-fast-acting barbiturate in combination with a chemical
paralytic agent until a licensed physician pronounces that
the defendant is dead according to accepted standards of
medical practice. A defendant who wishes to choose execution
by lethal injection shall do so at the hearing at which an
execution date is set, and if he does not, the option to
choose death by lethal injection is waived.

(4) When an execution date is set, a death warrant
signed by the judge and attested by the clerk of court under
the seal of the court must, within 5 days, be prepared. The
warrant and a certified copy of the judgment must be
delivered to the warden of the state prison. The warrant
must be directed to the warden and recite the conviction,
judgment, method ¢f execution, appointed date of execution,
and the duration of the warrant.

(5} The warden of the Mcontana state prison shall
provide a suitable and efficient room or place in which
executions will be carried out, enclosed from public view,
within the walls of the state prison, and shall provide all
implements necessary to the execution. The warden shall,
subject to subsection {6}, select the person to perform the
execution, and the warden or his designee shall supervise

the execution. The identity of the executioner must remain

_‘]_

10
11
12
13

14

15

16
17

18

LC 1295/01

anonymous. Facts pertaining to the selection and training of
the executioner must remain confidential.

{6) BAn execution carried out by lethal injection must
be performed by a person selected by the warden and trained
to administer the injection. The person administering the
injection need not be a physician, registered n~"rse, or
licensed practical nurse 1licensed or registered under the
laws of this or any other state. The warden must allow the
execution to be observed by 12 witnesses, 3 of whom may be
designated by the person to be executed.

(7) Within 20 days &after the execution, the warden
shall return the death warrant to the clerk of the court
from which it was issued, noting on the warrant the time,

mode, and manner in which it was executed.”

NEW SECTION. Section 5. codification instruction.

[Section 1] is intended to be codified as an integral part
of Title 45, chapter 1, part 1, and the provisions of Title
45 apply to [section 1].

-End-
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HOUSE BILL NO. 428
INTRODUCED BY GOULD, HALLIGAN, BROOQKE,
THOFT, KASTEN, G. BECK, T. BECK

BY REQUEST OF THE DEPARTMENT OF INSTITUTIONS

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT A
SENTENCE TO THE STATE PRISON IS A SENTENCE OF COMMITMENT TO
THE DEPARTMENT OF INSTITUTIONS FOR PLACEMENT IN AN
APPROPRIATE CORRECTIONAL INSTITUTION OR PROGRAM; REQUIRING
THE DEPARTMENT TO NOTIFY THE SENTENCING COURT IF THE
DEPARTMENT DOES NOT INTEND TO PLACE THE DEFENDANT IN A
CORRECTIONAL INSTITUTION OR PRERELEASE CENTER; PROVIBEING-POR

EOMMENT--B¥Y REQUIRING APPROVAL OF THE COURT; AND AMENDING

SECTIONS 46-18-201, 46-19-101, AND 46-19-103, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. cConstruction of provisions for
imprisonment in the state prison. In this title, Title 46,
and other titles of the Montana Code Annotated, a provision
for punishment by imprisonment in the state prison must be
construed to mean commitment to the department of
institutions for placement in an appropriate correctional
institution or program, as provided for in 46-18-201(1l){e),
and references to imprisonment, imprisonment in tnhne state

prison, and confinement in the state prison and similar
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references must be construed to mean commitment to the
department,

Section 2. Section 46-18-201, MCA, is amended to read:

"46-18-201. Sentences that may be imposed. (1) Whenever
a person has been found guilty of an offense upon a verdict
or a plea of guilty, the court may:

{a} defer imposition of sentence, excepting sentences
for driving under the influence of alcehol or drugs, for a
period, except as otherwise provided, not exceeding 1 year
for any misdemeanor or for a period not exceeding 3 vears
for any felony. The sentencing judge may impose upon the
defendant any reasonable restrictions or conditicns during
the pericd of the deferred imposition. Reasonable
restrictions or conpditions may include:

(] jail base release;

(ii) jail time not exceeding 180 days;

(iii) conditions for probation;

(iv) restitution;

(v) payment of the costs of confinement:

{vi) payment of a fine as provided in 46-18-231;

(vii) payment of costs as provided in 46-18-232 and
46-18-231;

(viii) payment of costs of court appointed counsel as
provided in J6-6-113;

(1x) community service;
THIRD READING

_3- HB 428
AS AMENDED
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{x) any other reasonable conditions considered
necessary for rehabilitation or for the protection of
society; or

{xi) any combination of the above.

(b) suspend execution of sentence up to the maximum
sentence allowed for each particular coffense. The sentencing
Fudge may impose on the defendant any reasonable
restrictions or conditions during the period of suspended
sentence. Reasonable restrictions or conditions may include
any of those Llisted in subsections (l)(a)(i) through
(Ly(a)(xi}.

(c) 1impose a fine as provided by law for the cffense;

(d} regquire payment of costs as provided in 46-18-232
or payment of costs of court-appcinted counsel as provided
in 46-8~113;

(e} commit the defendant to a the department of

institutions for placement in an_ appropriate correctional

institution or program, with or without a fine as provided

by law for the offenser. The department may place the

defendant in an appropriate correcticnal institution or

program. If the department does not intend to  keep the

defendant in a correctional instituticn er-a-prereiecase

center-—after-the-intetat-reception-—-pertod, the department

shall give the court written notice of the intended

placement and allow the court 15 days from the date of
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receipt of the notice to-respond-te-the-incended-placements

70 DISAPPROVE OF THE INTENDED PLACEMENT. IN THE EVENT THE

COURT DISAPPROVES OF THE PLACEMENT, IT SHALL ORDER A HEARING

70 BE HELD WITHIN 15 DAYS AND SHALL AT THAT TIME IMPOSE ITS

SENTENCE. If the intended placement cccurs, the department

shall give the court written notice that the intended

placement has been made.

(f} impose any combination of subsections (1) (b}
through (l}(e}.

{2y 1If any financial obligation 1is impcsed as a
condition under subsection (l)(a), sentence may be deferred
for a period nct exceeding 2 years for any misdemeanor or
for a period not exceeding 6 years for any felony.
regardless of whether any other conditicns are imposed.

(3) If any restrictions or conditions imposed under
subsection (l)(a) or (l){(b) are viclated, the court shall
consider any elapsed time and either expressly allow part or
all of it as a credit against the sentence or reject all or
part as a credit and state its reasons in the order. Credit.,
however, must be allowed for jail time already served.

(4) Except as provided in 46-18-222, the imposition or
execution of the first 2 years of a sentence of Lmprisonment
imposed under the following sections may not be deferred or
suspended: 45-5-103, 45-5-202(3) relating to aggravated

assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 45-5-503(2)

—4- HB 428
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and (3), 45-9-101(2), (3), and (5){(d), 45-9-102(3), and
45-9-103{2).

[5) Except as provided in 46-18-222, the impocsition or
execution of the first 10 years of a sentence of
lmprisonment imposed under 45-5-102 may not be deferred or
suspended,

(6) Except as provided in 46-18-222, imposition of
sentence in a felony case may not be deferred in the case of
a defendant who has been convicted of a felony on a prior
occasion, whether or noct the sentence was imposed,
imposition of the sentence was deferred, or execution of the
sentence was suspended.

(7Y If the victim was less than 16 years old, the
imposition or execution of the first 30 days of a sentence
of imprisonment imposed under 45~5-502(3), 45-5=503,
45-5=-504, 45-5-505, or 45-5-507 may not be deferred or
suspended. Section 46-18-222 does not apply to the first 30
days of such imprisonment.

(B) In imposing a sentence on a defendant convicted of
a sexual offense as defined in 46-23-502, the court may not
waive the registration reguirement provided in 46-18-254,
46-18-255, and Title 46, chapter 23, part 5.

(9) A person convicted of a sexual offense, as defined
in 46-23-502, and sentenced to imprisonment in the state

prison shall enroll in the educational phase of the prison’'s
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sexual cffender program."
Section 3. section 46~19-101, MCA, is amended to read:
"46-19-101. Commitment of defendant. Upon rendition of
judgment after pronouncement of a sentence imposing
punishment of imprisonment cr death, the court shall commit
the defendart to the custody of the sheriff, who shall

deliver the defendant to the correctional institution or

program _or the place of his-confinement-or execution chosen

by the department of institutions AND APPROVED BY THE

COURT."

Section 4. Section 46-19-103, MCA, is amended to read:

"46-19-103. Execution of death sentence. (1) In
pronouncing the sentence sf death, the court shall set the
date of execution which must not be less than 30 days or
more than 60 days from the date the sentence is pronounced.
If execution has been stayed by any court and the date set
for execution has passed prior to dissolution of the srtay,
the court in which the defendant was previcusly sentenced
shall, upon dissclution of the stay, set a new date of
execution for not less than 20 or more than 90 days from the
day the date is set. The defendant is entitled to be present
in court on the day the new date of execution is set.

(2) Pending execution <¢f a sentence of dJdeath, the

sher1ff may Jdeliver e defeniant ta  rthne araes-—prisan

correcticnal institution chosen by the department of
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institutions AND APPROVED BY THE CQURT for confinement

pending hig execution, and the state shall bear the costs of

imprisconing the defendant from the date of delivery.

{3) The punishment of death must be infliected by
hanging the defendant by the neck until he is dead or, at
the election of the defendant, by administration of a
continucus, intravenous injection of a lethal quantity of an
ultra-fast-acting barbiturate in combination with a chemical
paralytic agent until a licensed physician pronounces that
the defendant is dead acccrding to accepted standards of
medical practice. A defendant who wishes to choose execution
by lethal injection shall do sc at the hearing at which an
execution date is set, and if he does not, the option to
choose death by lethal injection is waived.

{4) When an execution date 1is set, a death warrant
signed by the judge and attested by the clerk of court under
the seal of the court must, within 5 days, be prepared. The
warrant and a certified copy of the judgment must be
delivered to the warden of the state priscn. The warrant
must be directed to the warden and recite the conviction,
judgment, method of execution, appointed date of execution,
and the duration of the warrant.

(5) The warden of the Montana state prison shall
provide a suitable and efficient room or place in which

executions will be carried out, enclosed from public view,
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within the walls of the state prison, and shall provide all
implements necessary to the execution., The warden shall,
subject to subsecticn (&), select the person to perform the
execution, and the warden or his designee shall supervise
the execution. The identity of the executioner must remain
anonymous., Facts pertaining to the selection and training of
the executioner must remain confidential.

{6) An execution carried cut by lethal injection must
be performed by a person selected by the warden and trained
to administer the injection. The person administering the
injection need not be a physiclian, reglstered nurse, or
licensed practical nurse licensed or registered under the
laws of this or any other state. The warden must allow the
execution to be cbserved by 12 witnesses, 3 of whom may be
designated by the person to be executed.

{(7) within 20 days after the execution, the warden
shall return the death warrant’to the clerk of the court
from which it was issued, noting on the warrant the time,

mode, and manner in which it was executed."

NEW SECTION. Section 5. Codification instruction.
[Section 1] is intended to be codified as an integral part
of Title 45, chapter 1, part 1, and the provisions of Title
45 apply to {section 1].

-End-
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