
HOUSE BILL NO. 382 

INTRODUCED BY SWYSGOOD 
BY REQUEST OF THE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION 

JANUARY 24, 1991 

JANUARY 25, 1991 

FEBRUARY 9, 1991 

FEBRUARY 11, 1991 

FEBRUARY 12, 1991 

FEBRUARY 13, 1991 

FEBRUARY 14, 1991 

FEBRUARY 15, 1991 

MARCH 21, 1991 

MARCH 23, 1991 

MARCH 25, 1991 

MARCH 25, 1991 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 97; NOES, 2. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 48; NOES, O. 

RETURNED TO HOUSE. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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Jk«~ BILL NO, 3 J':J.. 

INTRODUCED BY ~x~•4··~,,~•+v-~7'1'-l~w&=/~;~--------------­
BI RloiJ:sT OF THE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

DAM SAFETY ACT; CLARIFYING THE DEFINITIONS OF DAM AND 

RESERVOIR; EXEMPTING NONFEDERAL DAMS AND RESERVOIRS ON 

FEDERAL LANDS THAT ARE SUBJECT TO DAM SAFETY REVIEW BY A 

FEDERAL AGENCY FROM STATE DAM SAFETY REVIEW; CLARIFYING THE 

LIABILITY OF OWNERS FOR DAMAGE; AMENDING SECTIONS 85-15-106, 

85-15-107, AND 85-15-305, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY PROVISION." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-15-106, MCA, is amended to read: 

"85-15-106. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(1) 1'Alterations" or "repairs~ means alterations or 

repairs that may directly affect the safety of a dam or 

reservoir. 

(2) ''Appurtenant works" means all works incident or 

attached to a dam or reservoir, including but not limited 

to: 

(a) a spillway, either in the dam or separate from it; 
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(b) 

(C) 

{d) 

the reservoir and its rim; 

a low-level outlet; and 

a water conduit such as 

LC 0910/01 

a tunnel, pipeline, or 

penstock, either through the dam or its abutments. 

(3) "Construction'' or "construct" includes 

construction, alteration, repair, enlargement, or removal of 

a dam or reservoir. 

( 4) 11 Dam" means any artificial barrier, including 

appurtenant works, used to impound or divert water with an 

impounding capacity of 50 acre-feet or greater measured at 

maximum normal operating pool. 

(5) "Oepartment'1 means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

( 6) "Emergency" means any threat to life caused by the 

condition of a dam or reservoir or by present or imminent 

floods that threaten the structural integrity of any dam or 

reservoir. 

(7) ••Engineer'' means a registered professional engineer 

licensed to practice in the state of Montana under Title 37, 

chapter 67, part 3. 

{8) ''Enlargement" means any change in or addition to an 

existing dam or reservoir that raises or may raise the water 

storage elevation or increases the impoundment capacity of 

the reservoir. 
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(9) •High-hazard dam11 means any dam or reservoir the 

failure of which would be likely to cause loss of life. 

(10) ''Inspection 11 means a visual or mechanical check, a 

measurement, a boring, or any other method necessary for 

determination of the adequacy of construction techniques, 

conformity of work with approved plans and specifications, 

or the saEety and operating performance of a dam or 

reservoir. 

(11) "Owner" means any person who awns, controls, 

operates, maintains, manages, or proposes to construct a dam 

or reservoir. 

(12) 11 Person 11 means an individual, association, 

partnership, corporation, business trust, state agency, 

political subdivision, utility, municipal or quasi-municipal 

corporation, or any other entity or any authorized agent, 

lessee, or trustee of any of the foregoing. 

{13) "Removal" means removing, taking down, or changing 

the location of any dam or reservoir. 

(14) ''Reservoir'' means any valley, basin, coulee, 

ravine, or other land area that contains 50 acre-feet or 

more of impounded water measured at maximum normal operating 

pool." 

Section 2. Section 85-15-107, MCA, is amended to read: 

"85-15-107. Exemptions. The provisions of 85-15-105, 

85-15-106, 85-15-10B through 85-15-110, 85-15-209 through 
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85-15-216, 85-15-305, 85-15-401, 85-15-501, and 85-15-502 do 

not apply to dams subject to a permit issued pursuant to 

82-4-335 for the period during which the dam is subject to 

the permit. The provisions of 85-15-108 through 85-15-110, 

B5-15-209 through 85-15-216, 85-15-305, 85-15-401, 

85-15-501, and B5-15-502 do not apply to federal dams and 

reservoirs, to nonfederal dams and reservoirs located on 

federal lands if they are subject to a dam safety review by 

a federal agency, or to dams and reservoirs licensed and 

subject to inspection by the federal energy regulatory 

commission. The provisions of 85-15-105, 85-15-106, 

85-15-108 through 85-15-110, 85-15-209 through 85-15-216, 

85-15-305, 85-15-401, 85-15-501, and 85-15-502 do not apply 

to dams that are required to obtain a certificate of 

environmental compatibility and public need pursuant to 

75-20-201 for the period during which the dam is subject to 

the certificate. In addition, the provisions of 85-15-108 

through B5-15-110, 85-15-209 through 85-15-216, 85-15-305, 

85-15-401, 85-15-501, and 85-15-502 do not apply until July 

1, 1990, to high-hazard dams that have been inspected by the 

U.S. army corps of engineers pursuant to P.L. 92-367 and for 

which resultant dam safety reports have been submitted to 

the owner.'' 

Section 3. Section 85-15-305, MCA, is amended to read: 

"85-15-305. Liability of owners for damage. (1) Except 

-4-



LC 0910/01 

1 as provided in subsection (2), nothing in this chapter 

2 relieves an owner of a dam or reservoir of any legal duty, 

3 obligation, or liability incident to its ownership or 

4 op~ration, including any damages resulting from leakage or 

5 overflow of water or floods caused by the failure or rupture 

6 of the darn or reservoir. 

7 (2) The owner of a dam or reservoir that has been 

8 permitted by the department in accordance with this chapter 

9 

10 

or the owner of a dam or reservoir that is exemQt under 

85-15-107 is not, in the absence of negligence, liable for 

11 damages resulting from flows of water from the dam or 

12 reservoir which are of sufficient magnitude to exceed the 

13 limits of the 100-year floodplain as defined in 76-5-103. In 

14 addition, the owner of any dam or reservoir that has been 

15 permitted by the department in accordance with this chapter 

16 or the owner of a dam or reservoir that is ~xempt under 

17 85-15-107 may, without incurring liability, allow passage 

18 through the reservoir of inflows without diminution.'' 

19 NEW SECTION. Section 4. Retroactive applicability. 

20 (Section 2) applies retroactively, within the meaning of 

21 1-2-109, to all nonfederal dams and reservoirs located on 

22 federal lands if a federal agency provides a dam safety 

23 review for the nonfederal darns or reservoirs. 

24 NEW SECTION. Section 5. Effective date. [This act] is 

25 effective on passage and approval. 

-End-

-5-



52nd Legislature HB 0382/02 

APPROVED BY COMM, ON 
NATURAL RESOURCES 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HOUSE BILL NO, 382 

INTRODUCED BY SWYSGOOD 

BY REQUEST OF THE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

DAM SAFETY ACTf CLARIFYING THE DEFINITIONS OF DAM AND 

RESERVO!Rf EXEMPTING NONFEDERAL DAMS AND RESERVOIRS ON 

FEDERAL LANDS THAT ARE SUBJECT TO DAM SAFETY REVIEW BY A 

FEDERAL AGENCY FROM STATE DAM SAFETY REVIEWr ebARiP¥iNG--~HB 

hiABihi~¥-8P-8WNERS-P0R-BAMAGB~ AMENDING SECTIONS 85-15-1067 

AND 85-15-107,---ARB--85-¼5-385, MCAf AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY 

PROV! S ION • " 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-15-106, MCA, is amended to read, 

"85-15-106. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(1) "Alterations" or "repairs" means alterations or 

repairs that may directly affect the safety of a dam or 

reservoir& 

(2) "Appurtenant works" means all works incident or 

attached to a dam or reservoir, including but not limited 

to: 
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(a) a spillway, either in the dam or separate from it; 

(b) the reservoir and its rim; 

(c) a low-level outlet: and 

(d) a water conduit such as a tunnel, pipeline, or 

penstock, either through the dam or its abutments. 

{3) "Construction" or "construct" includes 

construction, alteration, repair, enlargement, or removal of 

a dam or reservoir. 

(4) "Dam" means any artificial barrier, including 

appurtenant works, used to impound or divert water with an 

impounding capacity of SO acre-feet or greater ~easured at 

maximum normal operating pool. 

(5) 11 Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(6) "Emergency" means any threat to life caused by the 

condition of a dam or reservoir or by present or imminent 

floods that threaten the structural integrity of any dam or 

reservoir. 

(7) "Engineer" means a registered professional engineer 

licensed to practice in the state of Montana under Title 37, 

chapter 67, part 3. 

{8) "Enlargement 11 means any change in or addition to an 

existing darn or ceservoir that raises or may raise the water 

storage elevation or increases the impoundment capacity of 

SECOND READING 
-2- HB 382 
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the reservoir. 

(9} "High-hazard dam" means any dam or reservoir the 

failure of which would be likely to cause loss of life. 

(10) 11 Inspection" means a visual or mechanical check, a 

measurement, a boring, or any other method necessary for 

determination of the adequacy of construction techniques, 

conformity of work with approved plans and specifications, 

or the safety and operating performance of a dam or 

reservoir. 

( 11) "Ow'ner" means any person who owns, controls, 

operates, maintains, manages, or proposes to construct a dam 

or reservoir. 

( 12) 11 Person" means 

partnership, corporation, 

an individual, 

business trust, 

association, 

state agency, 

political subdivision, utility, municipal or quasi-municipal 

corporation, or any other entity or any authorized agent, 

lessee, or trustee of any of the foregoing. 

(13) ''Removal'' means removing, taking down, or changing 

the location of any dam or reservoir. 

(14) "Reservoir" means any valley, basin, coulee, 

ravine, or other land area that contains 50 acre-feet or 

more of impcunded water measured at maximum normal operating 

pool." 

Section 2. Section 85-15-107, MCA, is dmended to ~ead: 

"85-15-107. Exemptions. The provisions of 85-15-105, 
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85-15-106, 85-15-108 through 85-15-110, 85-15-209 through 

85-15-216, 85-15-305, 85-15-401, 85-15-501, and 85-15-502 do 

not apply to dams subject to a permit issued pursuant to 

82-4-335 for the period during which the dam is subject to 

the permit. The provisions of 85-15-108 through 85-15-110, 

85-15-209 through 85-15-216, 85-15-305, 85-15-401, 

85-15-501, and 85-15-502 do not apply to federal dams and 

reservoirs, to nonfederal dams and reservoirs located on 

federal lands if they are subject to a dam safety review by 

a federal agency, or to dams and reservoirs licensed and 

subject to inspection by the federal energy regulatory 

commission. The provisions of 85-15-105, 85-15-106, 

85-15-108 through 85-15-110, 85-15-209 through 85-15-216, 

85-15-305, 85-15-401, 85-15-501, and 85-15-502 do not apply 

to dams that are required to obtain a certificate of 

environmental compatibility and public need pursuant to 

75-20-201 for the period during which the dam is subject to 

the certificate. In addition, the provisions of 85-15-108 

through 85-15-110, 85-15-209 through 85-15-216, 85-15-305, 

85-15-401, 85-15-501, and 85-15-502 do not apply until July 

l, 1990, to high-hazard dams that have been inspected by the 

U.S. army corps of engineers pursuant to P.L. 92-367 and for 

which resultant dam safety reports have been submitted to 

the owner." 

Seet±on-37--See~±o"-85-T5-365,-M€A7-±~-amenderl-to-read~ 

-4- HB 382 
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4 85-±5-385•--b±ab±iity--0£-owners-for-damage•-tlt-Exeept 

as-provided-in--~ttbseetion--tit7--nothing--in--th±9--ehapter 

3 retieves--a"--owner-0£-a-dam-or-reser•oir-0£-any-¼ega¼-dttty, 

4 ob¼igation7--er--¼iabi¼ity--ine±deftt--to--±ts--ownersh±p--o~ 

5 operation,-±nelttd±ng-any-damages-restt¼t±ng-£rom--leakage--or 

6 o•errtow-or-water-or-f±oods-eattsed-by-the-fa±±ttre-or-rttptttre 

7 of-the-dam-or-reservoir. 

8 tEt--~he--owner--or--a--dam--or--reservoir-that-has-been 

9 permitted-by-the-department-in-aeeordanee-v±th-this--ehapter 

10 or--tfte--owner--0£--~--dam-or-reser~e±r-~~et-~s-e~e~F~-~~de~ 

11 85-¼5-±&~ is-not,-in-the-ah&eftee-of-ne9ligenee,--tiab¼e--£or 

12 dama9es--restt¼ting--£rom--£¼ows--or--water--£rom--the-dam-or 

13 re9ervoir-wftieh-are-of-sttEfieient-ma9nitttde--to--e~eee~--the 

14 ¼±mits-o£-the-¼&9-year-f¼oodp¼ain-as-defined-¼n-i6-5-¼93o-in 

15 add¼tion7--the--owner--0£-any-dam-or-reservoir-that-has-been 

16 permitted-by-the-department-in-aeeordanee-wttft-this--ehapter 

17 or--the--ewner--0£--a--dam-or-reservo¼r-that-¼s-exempt-ttnder 

18 85-¼5-±9i may,-withottt-ine~rring--¼iabi¼ity 7 --a¼¼ow--passage 

19 throttgh-the-reservoir-o£-in£¼ows-vithottt-dimintttion~u 

20 NEW SECTION. Section 3. Retroactive applicability. 

21 [Section 2] applies retroactively, within the meaning of 

22 1-2-109, to all nonfederal dams and reservoirs located on 

23 federal lands if a federal agency provides a dam safety 

24 review for the nonfederal dams or reservoirs. 

25 NEW SECTION. Section 4. Effective date. l This act l is 

-5- HB 382 

l effective on passage and approval. 

-End-
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HOUSE BILL NO. 382 

INTRODUCED BY SWYSGOOD 

DY REQUEST OF THE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

DAM SAFETY ACT; CLARIFYING THE DEFINITIONS OF DAM AND 

RESERVOIR; EXEMPTING NONFEDERAL DAMS AND RESERVOIRS ON 

FEDERAL LANDS THAT ARE SUBJECT TO DAM SAFETY REVIEW BY A 

FEDERAL AGENCY FROM STATE DAM SAFETY REVIEW; ebARfP¥fN6--~HB 

bfl!Bfbf~¥-8P-8WHBRS-P8R-B"'4AEIB~ AMENDING SECTIONS 85-15-1067 

AND 85-15-1077---AMB--85-¼5-385, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY 

PROVISION." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-15-106, MCA, is amended to read: 

•ss-15-106. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(1) "Alterations" or "repairs" means alterations or 

repairs that may directly affect the safety of a dam or 

reservoir. 

( 2) "Appurtenant works" means all works incident or 

attached to a dam or reservoir, including but not limited 

to: 
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(a) a spillway, either in the dam or separate from it; 

(b) the reservoir and its rim: 

(c) a low-level outlet; and 

(d) a water conduit such as a tunnel, pipeline, or 

penstock, either through the dam or its abutments. 

{J) ''Construction" or "construct" includes 

construction, alteration, repair, enlargement, or removal of 

a dam or reservoir. 

{ 4) "Dam" means any artificial barrier, including 

appurtenant works, used to impound or divert water with an 

impounding capacity of 50 acre-feet or greater me~sured at 

maximum normal operating pool. 

(5) "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(6) "Emergency" means any threat to life caused by the 

condition of a dam or reservoir or by present or imminent 

floods that threaten the structural integrity of any dam or 

reservoir. 

( 7) "Engineer" means a registered professional engineer 

licensed to practice in the state of Montana under Title 37, 

chapter 67, part 3. 

(8) ''Enlargement" means any change in or addition to an 

existing dam or reservoir that raises or may raise the water 

storage elevation or increases the impoundment capacity of 

THIRD READING 
-2- HB 382 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

LB 

19 

20 

21 

22 

23 

24 

25 

HB 0382/02 

the ['eservoir. 

(9) "High-hazard dam" means any dam or reservoir the 

failure of which would be likely to cause loss of life. 

(10) 11 Inspection 11 means a visual or mechanical check, a 

measurement, a boring, or any other method necessary for 

determination of the adequacy of construction techniques, 

conformity of work with approved plans and specifications, 

or the safety and operating performance of a dam or 

reservoir. 

( 11) "Owner" means any person who owns, controls, 

operates, maintains, manages, or proposes to construct a dam 

or reservoir. 

( 12) "Person" means an individual, association, 

partnership, corporation, business trust, state agency, 

political subdivision, utility, municipal or quasi-municipal 

corporation, or any other entity or any authorized agent, 

lessee, or trustee of any of the foregoing. 

(l3) "Removal 11 means removing, taking down, or changing 

the location of any dam or reservoir. 

( 14) "Reservoir II means any valley, basin, coulee, 

ravine, or other land area that contains 50 acre-feet or 

more of impounded water measured at maximum normal operating 

pool." 

Section 2. Section 85-15-107, MCA, is amended to read: 

"85-15-107. Exemptions. The provisions of 85-15-105, 

-3- HB 382 
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85-15-106, 85-15-108 through 85-15-110, 85-15-209 through 

85-15-216, 85-15-305, 85-15-401, 85-15-501, and 85-15-502 do 

not apply to dams subject to a permit issued pursuant to 

82-4-335 for the period during which the dam is subject to 

the permit. The provisions of 85-15-108 through 85-15-110, 

85-15-209 through 85-15-216, 85-15-305, 85-15-401, 

85-15-501, and 85-15-502 do not apply to federal dams and 

reservoirs, to nonfederal dams and reservoirs located on 

federal lands if they are subject to a dam safety review by 

a federal agency, or to dams and [eservoirs licensed and 

subject to inspection by the federal energy regulatory 

commission. The provisions of 85-15-105, 85-15-106, 

85-15-108 through 85-15-110, 85-15-209 through 85-15-216, 

85-15-305, 85-15-401, 85-15-501, and 85-15-502 do not apply 

to dams that are required to obtain a certificate of 

environmental compatibility and public need pursuant to 

75-20-201 for the period during which the dam is subject to 

the certificate. In addition, the provisions of 85-15-108 

through 85-15-110, 85-15-209 through 85-15-216, 85-15-305, 

85-15-401, 85-15-501, and 85-15-502 do not apply until July 

1, 1990, to high-hazard dams that have been inspected by the 

U.S. army corps of engineers pursuant to P.L. 92-367 and for 

which resultant dam safety reports have been submitted to 

the owner.~ 

Sect¼on-3~--s@et¼en-85-T5-385r-M€A;-±~-ameneee-~e-~e~d~ 

-4- HB 382 
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4 85-¼5-385T--biebi¼±ty--o£-owners-for-damageT-f¼t-Bxeept 

as-previded-in--sttbseettoft--f~t,--nothing--in--this--ehapter 

re¼ieves--an--owner-0£-a-dam-or-reserYo±r-0£-any-¼e9a¼-dttty7 

4 obli9atien,--or--¼iability--ineident--te--its--ewnership--or 

5 operetion,-incladin9-any-df!ffla9es-restt¼ting-£rom--leaka9e--or 

6 overflow-e£-water-or-£leode-eatteed-by-tfte-£ai¼ttre-or-rttptttre 

7 0£-the-dam-or-reservoirT 

8 tit--~he--owner--0£--a--dam--or--reeervoir-that-hae-been 

9 permitted-by-the-department-in-aeeordanee-with-this--ehapter 

10 or--the--owner--0£--a--dam-or-reservoir-that-is-e~empt-tt"der 

11 85-½S-½9~ i9-fte~7-in-the-absenee-e£-ne~½igenee,--½iab½e--rer 

12 dama~es--restt¼~i"~--£rem--f¼owe--o£--wa~er--£roffl--the-dam-or 

13 reservoir-wh±eh-are-0£-s~££ieient-ma9nitttde--to--exeeed--the 

14 i¼mits-o£-the-¼98-year-f¼oodpiain-as-defined-in-~6-5-¼83o-in 

15 addittOft7--the--owner--of-any-dam-or-reservoir-that-has-bee" 

16 permitted-by-the-departffleftt-±n-aeeerdaftee-wtth-this--ehapter 

17 er--the--owner--0£--a--dam-or-reservoir-that-i~-exempt-ttnder 

18 85-¼5-¼QT may,-vitho~t-inettrring--liebility,--allow--pass89e 

19 throttgh-the-reservoir-0£-in£low9-withottt-dimintttiono~ 

20 NEW SECTION. Section 3. Retroactive applicability. 

21 [Section 2] applies retroactively, within the meaning of 

22 1-2-109, to all nonfederal dams and reservoirs located on 

23 federal lands if a federal agency provides a dam safety 

24 review for the nonfederal darns or reservoirs. 

25 NEW SECTION. Section 4. Effective date. [This act] is 
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1 effective on passage and approval. 
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HOUSE BILL NO. 382 

INTRODUCED BY SWYSGOOD 

BY REQUEST OF THE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

DAM SAFETY ACT; CLARIFYING THE DEFINITIONS OF DAM AND 

RESERVOIR; EXEMPTING NONFEDERAL DAMS AND RESERVOIRS ON 

FEDERAL LANDS THAT ARE SUBJECT TO DAM SAFETY REVIEW B'l A 

FEDERAL AGENCY FROM STATE DAM SAFETY REVIEW; e&ARlPYlNS--THB 

bfABlbfTY-9P-8WliBR9-P8R-Bll>MA6B7 AMENDING SECTIONS 85-15-106T 

AND 85-15-1077---ANB--85-tS-385, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY 

PROVISION.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-15-106, MCA, is amended to read: 

•sS-15-106. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(1) "Alterations" or "repairs" means alterations or 

repairs that may directly affect the safety of a dam or 

reservoir. 

(2) "Appurtenant works" means all works incident or 

attached to a dam or reservoir, including but not limited 

to: 
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(a) a spillway, either in the dam or separate from it; 

(b) the reservoir and its rim: 

(c) a low-level outlet; and 

(d) a water conduit such as a tunnel, pipeline, or 

penstock, either through the dam or its abutments. 

(3) "Construction" or "construct" includes 

construction, alteration, repair, enlargement, or removal of 

a dam or reservoir. 

(4) "Dam" means any artificial barrier, including 

appurtenant works, used to impound or divert water with an 

impounding capacity of SO acre-feet or greater measured at 

maximum normal operating pool. 

(5) "Department• means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(6) 11 Emergency" means any threat to life caused by the 

condition of a dam or reservoir or by present 0r imminent 

floods that threaten the structural integrity of any dam or 

reservoir. 

(7) "Engineer" means a registered professional engineer 

licensed to practice in the state of Montana under Title 37, 

chapter 67, part 3. 

(8) "Enlargement" means any change in or addition to an 

existing dam or reservoir that raises or may raise the water 

sto~age elevation or increases the impoundment capacity of 

REFERENCE BI LL 
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the reservoir. 

(9) .. High-hazard dam" means any dam or reservoir the 

failure of which would be likely to cause loss of life. 

{10) "Inspection" means a visual or mechanical check, a 

measurement, a boring, or any other method necessary for 

determination of the adequacy of construction techniques, 

conformity of work with approved plans and specifications, 

or the safety and operating performance of a dam or 

reservoir. 

(11} "Owner" means any person who owns, controls, 

operates, maintains, manages, or proposes to construct a dam 

or reservoir. 

(12) "Person" means an individual, association, 

partnership, corporation, business trust, state agency, 

political subdivision, utility, municipal or quasi-municipal 

corporation, or any other entity or any authorized agent, 

lessee, or trustee of any of the fot~going. 

(13) "Removal" means removinq, taking down, or changing 

the location of any dam or reser~0ir. 

(14) "Reservoir" means a~y valley, basin, coulee, 

ravine, or other land area that contains 50 acre-feet or 

more of impounded water measured at maximum normal operating 

~--
Section 2. Section 85-15-107, MCA, is amended to read: 

"85-15-107. Ex~mptions. The provisions of 85-15-105, 
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85-15-106, 85-15-108 through 85-15-110, 85-15-'09 through 

85-15-216, 85-15-305, 85-15-401, 85-15-501, and 85-15-502 do 

not apply to dams subject to a permit issued pursuant to 

82-4-335 for the period during which the dam is subject to 

the permit. The provisions of 85-15-108 through 85-15-110, 

85-15-209 through 85-15-216, 85-15-305, 85-15-401, 

85-15-501, and 85-15-502 do not apply to federal dams and 

reservoirs, to nonfederal dams and reservoirs located on 

federal lands if they are subject to a dam safety review by 

a federal agency, or to dams and reservoirs licensed and 

subject to inspection by the federal energy regulatory 

commission. The provisions of 85-15-105, 85-15-106, 

85-15-108 through 85-15-110, 85-15-209 through 85-15-216, 

85-15-305, 85-15-401, 85-15-501, and 85-15-502 do not apply 

to dams that are required to obtain a certificate of 

environmental compatibility and public need pursuant to 

75-20-201 for the period during which the dam is subject to 

the certificate. In addition, the provisions of 85-15-108 

through 85-15-110, 85-15-209 through 85-15-216, 85-15-305, 

85-15-401, 85-15-501, and 85-15-502 do not apply until July 

1, 1990, to high-hazard dams that have been inspected by the 

U.S. army corps of engineers pursuant to P.L. 92-367 and for 

which resultant dam safety reports have been submitted to 

the owner." 

5eet~on-37--Seet¼en-85-i5-3&57-M€A,-¼~-am~nded-to-read~ 
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•e5-l5-395T--hiability--of-owner9-for-damageT-tlt-Bweept 

as-prev±ded-in--snbseetioft--fitT--no~hing--in--this--ehapter 

re¼ieves--an--owner-of-a-dam-or-reservoir-of-any-¼ega¼-ency, 

ob½igation7--or--¼iabi¼±ty--¼neident--to--its--owftership--or 

operati0n7-ine¼ttd±n~-any-dalftages-restt½tin4-from--¼eakage--or 

ever@½ow-of-water-or-f¼oods-ea~eed-by-the-fai¼ttre-or-rttptttre 

ef-t~e-dam-or-reservoir• 

tit--~he--owner--ot--a--dam--or--reservcir-that-has-been 

permitted-by-the-department-in-aeeoreanee-with-this--ehapter 

or--the--evner--0£--a--dam-or-reeervoir-that-is-e~empt-ttnder 

8S-½5-¼91 is-not,-in-the-absenee-of-neglige"ee,--¼iab¼e--~er 

damages--reeHlting--£rom--£lows--of--wate~--£rom--~ne-dam-or 

re9er•e¼r-wft¼eh-are-ef-9ttffie±ent-megn±tttde--te--exeeed--the 

limits-oE-the-l96-y~ar-£loodp¼a±n-as-defi"ed-in-T6-S-¼93T-In 

addition7--the--owner--0£-any-dam-or-~eser•oir-that-has-been 

perm±tted-by-the-departfflent-±n-aceordanee-with-this--ehapte~ 

or--the--ewner--of--a--dam-or-re~e~~oir-that-±s-exefflpt-~nder 

95-¼5-¼61 may7-withottt-inearr±n~--¼iabiiity,--allow--passage 

throttqh-the-reserveir-o£-in£¼ews-withoHt-~iminHt½en,u 

NEW SECTION. Section 3. Retroactive applicability. 

[Section 2] applies retroactively, within the meaning of 

1-2-109, to all nonfederal dams and reservoirs located on 

federal lands if a federal agency provides a dam safety 

review for the nonfederal dams or reservoirs. 

NEW SECTION. Section 4. Effective date. [This act] is 

-5- HB 382 

l effective on passage and approval. 
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