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INTRODUCED BY
R ACT ENT L s EQUI B

1
i z EME Iézﬂézzﬁ
CTION UP OF KNOWN I A ES AND HAZARDOUS
UBSTANC TG P ENT AQUIFER CONTAMINATION; TO INCREASE

CERTAIN CIVIL PENALTIES TO §$25,000 PER DAY OF VIOLATIQON; AND

AMENDING SECTIONS 75-5-103, 75-5-6D01, 75-5-605,

75-10-704, 75-10-711,

75-5-631,

75-10-701, 75~10-712, 75-10-714, AND

75-10-715, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Sgection 75-5-103, MCA, is amended to read:

“75-5-103. Definitions. Unless the context requires

otherwise, in this chapter the following definitions apply:
(1) "Sewage"

means water-carried waste products from

residences, public buildings, institutions, or other

buildings, including discharge from human beings or animals,
together with ground water infiltration and surface water

present.

{2) "Industrial waste" means any wasfe substance from

the process of business or industry or from the development
of any natural resource, together with any sewage that may
be present.

(3) "Other wastes" means garbage, municipal refuse,
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decayed wood, sawdust, shavings, bark, 1lime, sand, ashes,

offal, night soil, o0il, grease, tar, heat, chemicals, dead

animals, sediment, wrecked or discarded eguipment,
radicactive materials, solid waste, and all other substances
that may pollute state waters.

(4) "“Contamination" means impairment of the gquality of
state waters by sewage, industrial wastes, or other wastes,
creating a hazard to human health.

{5} "Pollution" means contamination or other alteration
of the physical, chemical, or biolecgical properties of any
state

waters which exceeds that permitted by Montana water

quality standards, including but not limited to standards

relating to change in temperature, taste, color, turbidity,
or odor; or the discharge, seepage, drainage, infiltration,

or flow of any liquid, gaseous, solid, radioactive, or other

substance into any state water which will or is likely to
create a nuisance or render the waters harmful, detrimental,
or injurious to public health, recreation, safety, welfare,
livestock, wild animals, birds, £fish, or other wildlife. A
discharge, seepage, drainage, infiltration or flow which is
authorized under the pollution discharge permit rules of the
board is not pollution under this chapter.

(6) "Sewage system™

means a device for collecting or

conducting sewage, industrial wastes, or other wastes to an

ultimate disposal point.
INTRODUCED BILL
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(7) "Treatment works" means works installed for
treating or holding sewage, industrial wastes, or other
wastes.

(8) “Disposal system" means a system for disposing of
sewage, industrial, or other wastes and includes sewage
systems and treatment works.

(9) "State waters" means any body of water, irrigation
system, or drainage system, either surface or underground;
however, this subsection does not apply to irrigation waters
where the waters are used up within the irrigation system
and the waters are not returned to any other state waters.

{(10) "Person" means the state, a political subdivision
of the state, institution, firm, corperation, partnership,
individual, or other entity and includes persons resident in
Canada.

{11) "Council"™ means the water pollution control
advisory council provided for in 2-15-2107.

(12) "Board" means the board of health and environmental
sciences provided for in 2-15-~2104.

(13) "Department" means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

{l14) "Local department of health" means the staff,
including health officers, employed by a county, city,

city-county, or district board of health.
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(15) "Point source" means any discernible, confined, and
discrete conveyance, including but not limited to any pipe,
ditch, channel, tunnel, conduit, well, discrete fissure,
ceontainer, rolling stock, or vessel or other floating craft,
from which pocllutants are or may be discharged.

(16} "Owner or operator" means any person who owns,
leases, operates, centrols, or supervises a point source,

(17} "Standard of performance" means a standard adopted
by the board for the control of the discharge of pollutants
which reflects the greatest degree of effluent reductien
achlevable through application of the best available

demonstrated control technology., processes, operating

methods, or other alternatives, including, where
practicable, a standard permitting noe discharge of
pollutants,

{18) "Effluent standard® means any restriction or

prohibition on guantities, rates, and concentrations of
chemical, physical, biological, and other constituents which
are discharged into state waters,

(19) "Aquifer" means a water—-bearing, subsurface

formation capable of yielding sufficient quantities of water

to a well for a beneficial use."

Section 2. section 75-5-601, MCA, is amended to read:

"75-5-601. €&%eam—up Cleanup orders. (1) The department

shall 1issue orders to any a person to clean up any material
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whieh that he or his employee, agent, or subcontractor has
accidentally or purposely dumped, spilled, or otherwise
deposited in or near state waters and which that may pollute
them.

{2) The department shall give priority attention to

issuance of cleanup orders in situations in which industrial

waste is known to be present and is 1likely to cause

contamination of an aguifer if action is not taken."

Section 3. Section 75-5-605, MCA, is amended to read:

"75-5-605. Prohibited activity. (1) It is unlawful to:

(a) cause pollution as defined in 75-5-103 of any state
waters or to place or cause to be placed any wastes in a
location where they are likely to cause pollution of any
state waters;

(b) allow contaminants or hazardous substances, as

defined in 75-10-602, that are present at a site regulated

under the federal Comprehensive Environmental Response,

Compensation, and Liability Act of 1980 (CERCLA), Public Law

96-510, to cause pollution of an aquifer;

tby{c} violate any provision set forth in a permit or
stipulation, including but not limited teo limitations and
conditions contained therein;

tey{d} viclate any order issued pursuant to this
chapter; or

tdyle) violate any provision of this chapter.
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{2) It is unlawful to carry on any of the following
activities without a current permit from the department:

(a) construct, modify, or operate a dispocsal system
which discharges into any state waters:

{b) construct or use any outlet for the discharge of
sewage, industrial was:es, or other wastes into any state
waters; or

(c) discharge sewage, industrial wastes, or other
wastes into any state waters."

Section 4. Sec-ion 75-5-€£31, MCA, is amended to read:

"75-5-631. Civil penalties -- injunctions not barred.
(1) A person who violates this chapter or a rule, permit,
effluent standard, or order issued under the provisions of
this chapter shait-be is subject to a clilvil penalty not to

exceed $10,000, except that a person who violates the

provisions of 75-5-605(1)(b) is subject toc a c¢ivil penalty

not to exceed $25,000. Each day of violation constitutes a

separate violation.

(2) Action under this section does not bar enforcement
of this chapter or of rules or orders issued under it by
injunction or other appropriate remedy.

{3} The department shall institute and maintain any
enforcement proceedings in the name of the state.,”

Section 5. section 75-10-701, MCA, is amended to read:

"75-10-701. Definitions. As used in this part, unless

_6_
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the centext requires otherwise, the following definitions
apply:

(1) "Agquifer" means a water—bearing, subsurface

formation capable of yielding sufficient quantities of water

to a well for a beneficial use.

t34{2) “"Department" means the department of health and
environmental sciences provided Eor in Title 2, chapter 15,
part 21,

t2+(3) “Director" nmeans the director of the department
of health and environmental sciences.

+33{4) "Environment" means any surface water, ground
water, drinking water supply, land surface or subsurface
strata, or ambient air within the state of Montana or under
the jurisdiction of the state of Montana.

t43(5) (a) "Facility" means:

{i) any building, structure, installation, equipment,
pipe or pipeline (including any pipe inte a sewer or
publicly owned treatment works}, well, pit, pond, lagoon,
impoundment, ditch, landfill, storage container, motor
vehicle, rolling stock, or aircraft; or

(ii) any site or area where a hazardous or deletericus
substance has been deposited, stored, disposed of, placed,
or otherwise come to be located.

(b} The term deces not include any consumer product in

constmer use.,
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t5¥(6) "Fund" means the environmental quality
protection fund established in 75-10-704.

+6%(7) "Hazardous or deleterious substance" means a
substance that because of its gquantity, concentration, or
physical, chemical, or infectiocus characteristics may pose
an imminent and substantial threat to public health, safety,
or welfare or the environment and is:

{a) a substance that is defined as a hazardous
substance by section 10i1{l14) of the federal Comprehensive
Environmental Response, Compensation, and Liability Act
(CERCLA), 42 U.S5.C. 9601({14), as amended;

{b) & substance identified by the administrator of the
United States environmental protection agency as a hazardous
substance pursuant to section 102 of CERCLA, 42 U.S.C. 8602,
as amended;

{c} a substance that 1is defined as a hazardous waste
pursuant to section 1004(5) of the Resource Conservation and
Recovery Act of 1976, 42 0U.$.C. 6903(5), as amended,
including a substance listed or identified in 40 CFR 261; or

(d) any petroleum product.

€7+(8) "Natural resources” means land, fish, wildlife,
biota, air, surface water, ground water, drinking water
supplies, and any other such resources within the state of

Montana owned, managed, held in trust or otherwise

controlled by or appertaining to the state of Montana or a

_8_
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political subdivision of the state.

+8¥(9) (a) "Owns or operates" means owning, leasing,
operating, managing activities at, or exercising control
over the operation of a facility.

(b} The term does not include holding the indicia of
ownership of a facility primarily to protect a security
interest in the facility or other location unless the holder
has participated in the management of the facility. The term
deces not apply to the state or a local government that
acquired ownership or contrcl through bankruptcy, tax
delinquency, abandonment, lien foreclosure, or other
circumstances in which the government acquires title by
virtue of 1its function as sovereign, unless the state or
local government has caused or contributed to the release or
threatened release of a hazardous or deletericus substance
from the facility. The term also does not include the owner
or operator of the Milltown dam licensed under part 1 of the
Federal Power Act {FERC license No. 2543-004) if a hazardous
or deleterious substance has been released into the
environment upstream of the dam and has subsequently come to
be located in the reservoir created by such dam, unless such
owner OrI operator is a person who would otherwise be liable
for such release or threatened release under 75-10-715(1).

€9¥(10} “"Person" means an individual, trust, f£irm, joint

stock company, joint venture, consortium, commercial entity,
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partnership, association, corporation, commission, state or
state agency, political subdivision of the state, interstate
body, or the federal government, including a federal agency.
£383{11) "Perroleum product" includes gasoline, crude
0il (except for crude oil at production facilities subject
to regulation under Title 82), fuel oil, diesel oil or fuel,
lubricating oil, oil sludge or refuse, and any other
petroleum-related product or waste or fraction thereof that
is liquid at standard conditions of temperature and pressure
({60 degrees F and 14.7 vpounds per sqguare inch absolute).
++33{12) "Release" means any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting,
escaping, leaching, dumping, or disposing of a hazardous or
deleterious substance either directly into the environment
{including the abandonment or discarding of barrels,
containers, and other closed receptacles containing any
hazardous or deleterious substance), but excludes releases
confined to the indoor workplace environment, the use of
pesticides as defined in 80-8-102{30) when they are applied
in accordance with approved federal and state labels, and
the use of commercial fertilizers as defined in B0~-10-101(2)
when applied as part of accepted agricultural practice.
+123{13) "Remedial action" includes all notification,
investigation, administration,

monitoring, cleanup,

restaoration, mitigation, abatement, removal, replacement,
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acquisition, enforcement, legal action, health studies,
feasibility studies, and other actions necessary or
appropriate to respond to a release or threatened release.

t33¥{14) "Remedial action contract" means a written
contract or agreement entered into by a remedial action
contractor with the state, or with a potentlally responsible
party acting pursuant to an order or regquest issued by the
department, the United States, or any federal agency, to
provide a remedial action with respect to a release or
threatened release of a hazardous or deletericus substance.

€143{15) "Remedial action contractor" means:

(a) any person who enters into and is carrying out a
remedial action contract; or

({b) any person who is retained or hired by a person
described 1in subsection ti#3ta}(l5)(a) te provide services
relating to a remedial action.

t35y(16) "Remedial action costs" means reasconable costs
that are attributable to or associated with a remedial

action at a facility, including but not limited to the costs

of administration, investigation, legal or enforcement
activities, contracts, feasibility studies, or health
studies."

Section 6. section 75-10-711, MCA, is amended to read:
"75-10-711. Remedial action —— orders -- penalties --

judicial proceedings. (1) The department may take remedial
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action whenever:

{a) there has been a release or there is a substantial
threat of a release into the environment that may present an
imminent and substantial endangerment to the public health,
welfare, or safety or the environment; and

{(b) the appropriate remedial action will not be done
properly and expeditiocusly by any person liable under
75-10-715(1).

{(2) The department shall take remedial action whenever

cthere is a substantial threat of a release of a hazardous or

deleterious substance in waters moving from a site that is

regulated under the federal Comprehensive Environmental

Response, Compensation, and Liability Act of 1380 (CERCLA},

Public Law 96-510, into an aguifer.

+2+(3) Whenever the department is authorized to act
pursuant to subsection (1} or (2) or has reason to believe
that a release has occurred or is about to occur, the
department may undertake remedilal action in the form of any
investigation, monitoring, survey, testing, or other
information-gathering as authorized by 75-10-707 that is
necessary and appropriate to identify the existence, nature,
origin, and extent of the release or the threat of release
and the extent and imminence of the danger to the public

health, safety, or welfare or the environment.

+3¥(4) Any person liable under 75-10-715(1) must take

-12-
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immediate action to contain, remove, and abate the release.
Except as provided in 75-10-712, the department is
authorized to draw upon the fund to take action under
subsection (1) or (2) if it has made diligent good faith
efforts to determine the identity of the person or persons
liable for the release or threatened release and:

{a) is unable to determine the identity of the liable
person Of Ppersons 1in a manner consistent with the need to
take timely remedial action; or

(b} the person or persons determined by the department
te be liable wunder 75-10~715(1) bhave been informed in
writing of the department's determination and have been
requested by the department to take appropriate remedial
action but are unable or unwilling to take action in a
timely manner; and

(c¢) the written notice to each person informs him that
if he is subsequently found liable pursuant to 75-10-715{1},
he may be required to reimburse the fund for the state's
remedial action costs and may be subject to penalties
pursuant to 75-10-715(3).

t43(5) Whenever the department is authorized to act

pursuant to subseetion subsections (1) and (2) or has reason

to believe that a release that may pose an imminent and
substantial threat to public health, safety, or welfare or

the environment has occurred or is about to occur, it may
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issue to any person liable wunder 75-10-715(1) cease and
desist, remedial, or other orders as may be necessary or
appropriate to protect public health, safety, or welfare or
the environment.

t5¥{6) A person who violates or fails or refuses to
comply with an order issued under 75-10-707 or this section
may, in an action brought to enforce the order, be assessed
a civil penalty of not more than $10,000 for each day in

which a violation occurs or a failure or refusal to comply

continues, except that a person who violates or fails or

refuses to comply with an order issued under subsection (2}

may, in an action brought to enforce the order, be assessed

a civil peralty of not more than $25,000 for each day in

which a viclation occurs or a failure or refusal to comply

continues. In determining the amount of any penalty
assessed, the court may take 1nto account the nature,
circumstances, extent, and gravity of the noncompliance and,
with respect to the person liable under 75-10-715(1}, his
ability to pay; any prior history of such viclations; the
degree of culpability; the eccnomic benefit or sawvings, if
any, resulting from the noncompliance; and any other matters
as justice may require. Civil penalties collected under this
subsection must be deposited into the environmental quality
protection fund established in 75-1C¢-704.

t67(7) A court has Jjurisdiction to review an order
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issued under 75-10-707 or this section only in the following
actions:

(a) an action wunder 75-10-715 to recover remedial
action costs or penalties or for contribution;

(by an action to enforce an order issued under
75~-10-707 or this section;

{c) an action to recover a civil penalty for violation
cof or failure to comply with an order issued under 75-10-707
or this section; or

(d) an action by a person to whom an order has been
issued to determine the validity of the order, conly if the
person has been in compliance and continues in compliance
with the order pending decision of the court.

£#+({8) In considering objections raised in a judicial
action regarding orders issued under this part., the court
shall uphold and enforce an order 1ssued by the department
unless the objecting party can demonstrate, on the
administrative record, that the department's decision to
issue the order was arbitrary and capricious or otherwise
not in accordance with law.

¢83(9) Instead of 1issuing a notification or an order
under this section, the department may bring an action for
legal or eguitable relief 1in the district court of the
county where the release or threatened reiease occurred or

in the first judicial district as may be necessary to abate
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any lmminent and substantial endangerment to the public
health, safety, or welfare or the environment resulting from
the release or threatened release."

Section 7, section 75-10-704, MCA, is amended to read:

"75-10-704. Environmental quality protection fund. (1)
There is created in the state special revenue £fund an
environmental quality protection fund to be administered as
a revoiving fund by the department. The department |is
authorized to expend amounts from the fund necessary to
carry out the purposes of this part.

(2) The fund may be used by the department only to
carry out the provisions of this part and for remedial
actions taken by the department pursuant to this part in

response to a reiease of hazardous or deleterious

substances.

{3) The department shall:

(a} establish and implement a system for prioritizing
sites for remedial action based on potential effects on
human health and the environment; and

{b) investigate, negotiate, and take legal action, as
appropriate, to identify responsible parties, to obtain the
participation and financial c¢ontribution of responsible
parties for the remedial action, to achieve remedial action,
and to recover costs and damages incurred by the state.

{4} There must be deposited in the fund:
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(a) all penalties, natural resource damages, and
remedial action costs recovered pursuant to 75-10-715;

{b} all administrative penalties assessed pursuant to
75-10-714 and all civil penalties assessed pursuant to
75~10-711¢5¥(6);

{c} funds appropriated to the fund by the legislature;
and

(d) funds received from the interest income of the

resource indemnity trust fund pursuant to 15-38-202.

U]

(5} Whenever a legiglative appropriation i
insufficient to carry out the provisions of this part and
additional money remains in the fund, the department shall
seek additional authority to spend money from the fund
through the budget amendment process provided for in Title
17, chapter 7, part 4.

{6) Whenever the amount of money in the fund is
insufficient to carry out remedial action, the department
may apply to the governor for a grant from the environmental
contingency account established pursuant to 75-1-1101.

(7) The department shall submit to the legislature at
the beginning of each regular session a complete financial
report on the fund, including a description of all
expenditures made since the preceding report."

Section B. Ssection 75-10-712, MCA, is amended to read:

"?5-10-712. Emergency action. If the department
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determines that immediate response tc an imminent threat to
public health, safety, or welfare or the environment 1is
necessary to avoid substantial injury or damage to persons,
property, or resources, remedial action may be taken
pursuant to 75-10-711(1) or (2) without the prior written
notice required by 75-10-711¢33(4}. The department shall
give subseguent written notice to the person liable under
75-10-715(1) within 5 days after the action 1is taken.,
describing the circumstances which reguired the action to be
taken without prior notice."

Section 9. section 75-10-714, MCA, is amended to read:

"75-10-714. Administrative penalties. (1) In lieu of
proceeding under 75-10-711{5+%(6)., the department may assess
penalties of not more than $1,000 per day per violation
against a person liable under 75-10-715(1)} for a release or
threat of release who has failed or refused to comply with
an order issued by the department pursuant to
75-10-711443(5) or against a person who has failed or
refused to comply with an order issued by the department
pursuant to 75-10-707(95).

{2) In determining the amount of any penalty assessed
pursuant to this section, the department shall take into
account the nature, circumstances, extent, and gravity of
the noncompliance and, with respect tec the persen liable

under 75-10-715(1), his ability to pay; any prior history of
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such viclations; the degree of culpability; the economic

benefit or savings, if any, resulting from the
noncompliance; and any other matters as justice may require.

(3) An administrative penalty may not De collected
pursuant to this section unless the person charged with the
noncompliance is given notice and opportunity for a hearing
with respect to the noncompliance. The notice and
opportunity for a hearing must conform to the requirements
of Title 2, chapter 4, part 6.

{4) A person against whom a penalty is assessed under
this section may obtain judicial review of the penalty as
provided for in Title 2, chapter &, part 7.

{5) Administrative penalties payable under this section

must be deposited in the environmental guality protecticn
fund established in 75-10-704."

Section 10. Section 75-10-715, MCA, is amended to read:

"75-10-715. Liability —-- reimbursement and penalties --
proceedings -~ defenses. (1) Notwithstanding any other
provision of law and subject only to the defenses set forth
in subsection (5), the following persons are jeintly and
severally liable for a release or threatened release of a
hazardous or deleterious substance from a facility:

{a) a person who owns or operates a facility where a
hazardous or deleterious substance was disposed of;

(b) a person who at the time of disposal of a hazardous
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or deleterious substance owned or operated a facility where
the hazardous or deleterious substance was disposed of;

(c} a person who generated, possessed, or was otherwise
responsible for a hazardous or deleterious substance and
who, by contract, agreement, or otherwise, arranged £for
disposal or treatment of the substance or arranged with a
transporter for transport of the substance for disposal or
treatment; and

(d) a persan who accepts or has accepted a hazardous or
deleterious substance for transport to a disposal or
treatment facility.

{(2) A person identified in subsection (1) is liable for
the following costs:

{a) all remedial action costs incurred by the state;
and

{b) damages for injury to, destruction of, or loss of
natural resources caused by the release or threatened
release, including the reasonable technical and legal costs
of assessing and enforcing a claim for the injury,
destruction, or loss resulting from the release, unless the
impaired natural resources were specifically identified as
an irreversible and irretrievable commitment of natural
resources in an approved final state or federal

environmental impact statement or other comparable approved

final environmental analysis for a project or facility that
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was the subject of a governmental permit or license and the
project or facility was being operated within the terms of
its permit or license.

(3) If the persen liable under 75-10-715(1) fails,
without sufficient cause, to comply with a department order
issued pursuant to 75-10-711¢43(5) or to properly provide
remedial action upon notification by the department pursuant
to 75-10-711¢3%4(4). the person may be liable for penalties
in an amount not to exceed two times the amount of any costs
incurred by the state pursuant to this section.

(4) The department may initiate civil proceedings in
district court to recover remedial action costs, natural
resource damages, or penalties under subsections (1) through
{3}. Proceedings to recover costs and penalties must be
conducted in accordance with 75-10-722. Venue for any action
to recover costs, damages, or penalties lies in the county
where the release occurred or where the person liable under
75-10-715{1) resides or has its principal place of business
or in the district court of the first judicial district.

(5} No person is liable under subsections (1) through
(3) if that person can establish by a preponderance of the
evidence that:

{(a) the department failed to follow the notice
provisions of 75-10-711 when reguired;

{b) the release did not emanate from any vessel,
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vehicle, or facility to which the person contributed any
hazardous or deleterious substance or over which the person
had any ownership, authority. or control and was not caused
by any action or omission of the person;

{c) the release or threatened release occurred solely
as a result of:

(i) an act or omission of a third party other than
either an employee or agent of the person; or

{ii) an act or omission of a third party other than one
whose act or omission occurs in connection with a
contractual relationship, existing directly or indirectly,
with the person, if the person establishes by a
preponderance of the evidence that he:

(A) exercised due care with respect to the hazardous or
deleterious substance concerned, taking into consideration
the characteristics of the hazardous or deleterious
substance in light of all relevant facts and circumstances;
and

{B) took precautions against foreseeable acts or
omissions of a third party and the cgonseguences that could
foreseeably result from those acts or omissions;

{(d) the release or threat of release cccurred soclely as
the result of an act of God or an act of war;

(e} the release or threatened release was from a

facility for which a permit had been issued by the
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department, the hazardous or deleterious substance was
specifically identified in the permit, and the release was
within the limits allowed in the permit;

(f) in the case of assessment of penalties under
subsection (3), that factors beyond the control of the
person prevented the person from taking timely remedial
action; or

(g} the person accepted only household refuse (garbage,
trash, or septic tank sanitary wastes generated by single or
multiple residences, hotels, motels, restaurants, or similar
facilities) for transport to a solid waste AQdisposal
facility, unless that person knew or reasonably should have
known that the hazardous or deleterious substance was
present in the refuse.

{6} (a) For the purpose of subsection (5){c){ii), the
term "contractual relationship” includes but is not limited
to land contracts, deeds, or other instruments transferring
title or possession, unless the real property on which the
facility is located was acquired by cthe person after the
disposal or placement of the hazardous or deleterious
substance on, in, or at the facility and one or more of the
following circumstances is alsc established by the person by
a preponderance of the evidence:

(i) At the time the person acquired the facility, the

person did not know and had no reason to know that a
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hazardous or deletericus substance that is the subject of
the release or threatened release was disposed of on, in, or
at the facility.

{ii) The person is a governmental entity that acquired
the facility by escheat, lien foreclosure, cor through any
other involuntary transfer or acquisition or through the
exercise of eminent domain authority by purchase or
condemnation.

{iii} The person acquired the facility by inheritance or
bequest.

(by In addition to establishing cne or more of the
circumstances in subsectlion (6)(a)(i) through (6)(a)({iii),
the perscn shall establish that he has satisfied the
requirements of subsections (5)}(c)(i) or (5){c){ii}.

{c) To establish that the person had nco reason to know,
as provided in subsection {6)(a){i}, the person must have
undertaken, at the time of acquisition, all appropriate
inguiry into the previous ownership and uses of the property
consistent with good commercial or customary practice in an
effort to minimize liability. For purposes of assessing this
inquiry, the following must be taken into account:

(1) any specialized knowledge or experience on the part
of the person;

{ii) the relationship of the purchase price to the value

of the property if uncontaminated;
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{iii) commonly known or reasonably ascertainable
information about the property;

(iv) the obviousness of the presence or the likely
presence of contamination on the property; and

{(v) the ability to detect the contamination by
appropriate inspection.

{d) (i) Nothing in subsections (5){b) and (5){c) or in
this subsection (6) may diminish the liability of a previous
owner or operator of the facility who would otherwise be
liable under this part.

{ii)} Notwithstanding this subsection {(6), if the
previcus owner or operator obtained actual Knowledge of the
release or threatened release of a hazardous or deleterious
substance at the facility when the person owned the real
property and then subsequently transferred cwnership of the
property to another person without disclosing the knowledge,
the previous owner 1ls liable under subsections (1) through
(3) and no defense under subsection (5)(b) or (5)(¢) is
available to that perscn.

(e) Notrthing in this subsection (6) affects the
liability wunder this part of a person who, by any act or
omission, caused or contributed to the release or threatened
release of a hazardous or deleterious substance that is the
subject of the action relating to the facility."

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HBO380, as _introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

A bill requiring the Department of Health and Environmental Sciences to conduct remedial action and cleanup of known
industrial wastes and hazardous substances to prevent aquifer contamination and to increase certain civil penalties to
$25,000 per day of violation.

ASSUMPTIONS:

1. A prelimimary assessment of HR0380 is that it would not affect the methods by which the existing act functions and that
DHES would have continuing ability to require responsible parties to perform all necessary remedial actions.

2. HBO380 will not affect the state’s ability to recover costs of remedial activities from respensible parties. If the
state were unable to make such recoveries, the fiscal impact to the state general fund could be significant.

FISCAL TIMPACT;

A preliminary agssessment of HBO380 within the established timeframes for review of fiscal notes is that the proposed
legislation would have ne fiscal impact.

o /%5/ .

ROD SUNDSTED, BUDGET DIRECTOR DATE /FRES DATLY, PRIMARX SPONSOR DATE
Cffice of Budget and Program Planning

Fiscal Note for HBG380., as 1ntro B 3’0
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APPROVED BY COMM. ON
NATURAL RESOURCES

HOUSE BILL NO. 380
INTRODUCED BY DAILY, PAVLOVICH, TOOLE, QUILICI, MENAEAN,
MCCARTHY, D. BROWN. HARRINGTON, STIMATZ, G. BECK, JACOBSON,
DRISCOLL, PIPINICE, MANNING, LYNCH, FRITZ, T. BECK,

COCCHIARELLA, LARSON, O'KEEFE

A BILL FOR AN ACT ENTITLED: “AN ACT T0 REQUIRE REMBBIAR
ACPION--AND-EbEANHP-OF -KNOWN-ENBUSPRIAD-HASPES-ANP-HAZARDEYS

SYBSPANEES ITMMEDIATE ACTION TO CONTAIN, REMOVE, ARND ABATE A

RELEASE OF A HAZARDOUS OR DELETERIOUS SUBSTANCE AT CERTAIN

SITES TO PREVENT AQUIFER CONTAMIRATION; TO INCREASE CERTAIN
CIVIL PENALTIES TO $25,000 PER DAY OF VIOLATION; AND
AMENDING SECTIONS 75-5-103, 75-5-601, 75-5-605, 75-~5-631,
75-1e-38ky 75-10-704, 75-10-711, 75-10-712, 75-10-714, AND
75-10-715, MCAa."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 75-5-103, MCA, is amended toc read:
"75-5~-103. Definitions. Unless the context regquires

otherwise, in this chapter the following definitions apply:
{1) "Sewage"” means water-carried waste products from

residences, public buildings, institutions, or other
buildings, including discharge from human beings or animals,

together with ground water infiltration and surface water
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(2) *Industrial waste" means any waste substance from
the process of business or industry or from the development
of any natural resource, together with any sewage that may
be present.

{3) "Other wastes" means garbage, municipal refuse,
decayed wood, sawdust, shavings, bark, lime, sand, ashes,
offal, night soil, oil, grease, tar, heat, chemicals, dead
animals, sediment, wrecked or discarded equipment,
radioactive materials, solid waste, and all other substances
that may polliute state waters.

(4) "Contamination” means impairment of the quality of
state waters by sewage, industrial wastes, or other wastes,
creating a hazard to human health.

{5) "Pollution™ means contamination or other alteration
of the physical, chemical, or biological properties of any
state waters which exceeds that permitted by Montana water
quality standards, including but not 1limited to standards
relating to change in temperature, taste, color, turbidity,
or odor; or the discharge, seepage, drainage, infiltration,
or flow of any liquid, gaseous, solid, radioactive, or other
substance into any state water which will or is likely to
create a nuisance or render the waters harmful, detrimental,
or injurious to public health, recreation, safety, welfare,
livestock, wild animals, birds, fish, or other wildlife. A

discharge, seepage, drainage, infiltration or flow which 1is

SECOND READING
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authorized under the pollution discharge permit rules of the
board is not pollution under this chapter.

(6) "Sewage system” means a device for collecting or
conducting sewage, industrial wastes, or other wastes to an
ultimate disposal point.

{7) "Treatment works" means works installed for
treating or holding sewage, industrial wastes, or other
wastes.

(8) "Disposal system“ means a system for disposing of
sewage, industrial, or other wastes and includes 3sewage
systems and treatment works,

(9) "State waters" means any bedy of water, irrigation
system, or drainage system, either surface or undecground;
however, this subsection does not apply to irrigation waters
where the waters are used up within the irrigation system
and the waters are not returned to any other state waters.

{10) “"Person" means the state, a political subdivision
of the state, institution, firm, corporation, partnership,
individual, or other entity and includes persons resident in
Canada.

{11} "Council” means the water poliution control
advisory council provided for in 2-15-2107,

(12) "Board"” means the board of health and environmental
sciences provided for in 2-15-2104.

{13) "Department” means the department of health and

—-3- HB 180
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environmental scierices provided for in Title 2, chapter 15,
part 21.

(14) "Local department of health” means the staff,
inciuding health officers, employed by a county, city,
city-county, or district board of health.

{15) "Poinkt scurce" means any discernible, confined, and
discrete conveyance, including but not limited tc any pipe,
ditch, channel, tunnel, conduit, well, discrete fissure,
container, rolling stock, or vessel or other floating craft,
from which pollutants are or may be discharged.

(16) "Owner or operator" means any person who owns,
leases, operates, controls, or supervises a point socurce.

(17) "Standard of performance” means a standard adopted
by the board for the control of the discharge of pollutants
which reflects the greatest degree of effluent reduction
achievable through application of the best available
demonstrated control technology, processes, operating
nethods, or other alternatives, including, where
practicable, a standard permitting ne discharge of
pollutants.

(18) "Effluent standard" means any restriction or
prohibition on guantities, rates, and concentrations of
chemical, physical, biological, and other constituents which
are discharged into state waters.

{19) "Aquifer" means a watetr—bearing, subsurface

-4- HB 380
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formation capable-of-yielding-sufficient-gquantities-of-water

to-a-weli-for-a-beneficiat-use.”

Section 2. Section 75-5-601, MCA, is amended to read:

"75-5-601. ¢€iean-up Cleanup orders. (1) The department
shall 1issue orders to any a perscn to clean up any material
whieh that he or his employee, agent, or subcontractor has
accidentally or purposely dumped, spilled, or otherwise
deposited in or near state waters and which that may pollute
them.

{2) The department shall give--prierity--attention--teo

taspance-af-cteanup-orders-in-situations-in-which-induserial

waste-—-in-~known-—-to—-be--present--and--is--iikeslty--ts-cause

contamination-—-of--an-—-aquifer--if-—action——is——not———takens

ESTABLISH AND TMPLEMENT A SYSTEM FOR PRIORITIZING SITES FOR

REMEDTAL ACTION BASED ON PQTENTIAL EFFECTS ON HUMAN HEALTH

AND THE ENVIRONMENT."

Section 3. section 75-5-505%, MCA, is amended to read:

"75-5-605. Prohibited activity. (1) It is unlawful to:

{a) cause pollution as defined in 75-5-103 of any state
waters or to place or cause to be placed any wastes in a
location where they are likely to cause pollution of any
state waters;

(b} allow contaminants or hazardous substances, as

defined in 75-10-602, rhat are present TQO CAUSE POLLUTION OF

AN AQUIFER:

-5- HB 380
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(I) at a NATIONAL PRIORITY LIST gite requiated-under AS

DEFINED BY the federal Comprehensive Environmental Response,

Compensation, and Liability Act of 1980 (CERCLA), Public Law

96-5107-to—canuse-poiintion-of-an-agquifer; AND

(IT) WHERE MINING HAS LEFT AN ABANDONED OPEN PIT AS

DESCRIBED IN 82-4-336(5};

tb¥(c) violate any provision set forth in a permit or
stipulation, including but not limited to limitationa and
conditions contained therein:

tey({d] violate any order issued pursuant to this
chapter; or

téd¥(e) violate any provision of this chapter.

(2) It is wunlawful to carry on any of the following
activities without a current permit from the department:

{(a) construct, modify, or operate a disposal system
which discharges into any state waters:

{b} construct or use any outlet for the discharge of
sewage, industrial wastes, or other wastes into any state
waters; or

{c) discharge sewage, industrial wastes, or other

wastes into any state waters."
Section 4. section 75-5-631, MCA, is amended to read:

"75-5-631., Civil penalties -— injuncticns not barred.
(1) A person who violates this chapter or a rule, permit,

effluent standard, or order issued under the provisions of
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this chapter shail-be is subject to a civil penalty not to

exceed $10,000, except that a person who violates the

provisions of 75-5-605(1)(b) is subject to a civil penalty

not to exceed $25,000. Each day of vicolation constitutes a

separate vicolation.

(2) Action under this section does not bar enforcement
of this chapter or of rules or orders issued under it by
injunction or other appropriate remedy.

(3) The department shall institute and maintain any
enforcement proceedings in the name of the state."

Sestiton-5t--Seetron-75-10-F9x7-MEA7- ts—amended-to-reads

4F5-18-3037-——Befinttitonss-As-nsed-in—this--pare;——uniess
the-—context--requires—-otherwiser;—the-£foriowing-definttiona
appiys

tiy——tAquifepl———means———a———-water—bearing;——-subsuréace

formation-capabie-of-yielding-sufficient-quantitien-of-waker

to-—a-welti-for-a-bensficial-uses

tt3{2)--“Departmenti-means-the-department-of-heatth--and
environmentat-—sectences-provided-for-in-Pitie—27-chapter-15;
pare-23-

t23{3}--4Ppirectori-means—the-director—of-the--department
of-heatth-and-environmental—screncess

t33td4--2Environmenti--means--any--surface-waterr-ground
watery-drinking-water-supptyy--iand--sarface--or--subsurface

stratar-—or-ambtent—atr-within-the-state-of-Montana-or—under

-7= BB 380
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the-Jurisdierion-of-the-state—of-Montanar
44t Ey——tay-LPaeiitty-meanss
fi+—-any-buéidinqr-strueturer--énataiiatienr—vequipment7
pipe-—or-—pipetine--tinciuding--any--pipe--into-—a--sewer—or
publéciy—owned—treatment—works}T—Heii7-—pit7——pon67——iagaon7
impeundment;—-~ditch7—-iandfi}i7-—sternge-—eentainerT——motar
vehicier—roiling-stocky—or—atrerafey-or
tity~any-site-or-area-whare-a-hazardosus—-or--deiteterious
substance--has—-been-depositedy-stored;-disposed-of;-pleceds
sr-stherwise-some-to-be—tocateds
th}~-Phe-term-does-not-ineiude-any-consumer—-product--in
eonsumer-uses
f5+i§i~-"?und“————meahs—-——the—-—envéeonmentai~——quaiéty
protection-fund-established-in-75-10-F84z
t63 {3} --UHarardous-or--deteterious—-substancel--means—-a
substance--that—-becanse——of-tts-quantityr-concenkratiany-or
physieai;-chemicaly-sr-infectious-characteristies—-may-—pose
an-imminent-and-substantiai-threacs-to-publie-heatthr-safety;
er-weitfare-or-the-environment-and-is+
tay-~a---substance---that--is--defined--an--a--harardous
substance’by-sectian—iﬁifti}—af——the—-Eedefai--&omprehensive
Envivrenmentai-—Responsey-—Compensationy——and--biabitity-——Act
{OEREBAY 7~ 42-U75:E:~3601 {14170 -amended;
tB3-~a——substance-identified-by-the-adminiseractor-of-the

United-Seates—envireonmentai-protection-agency-as-a-harardous

8- HB 380
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substance-pursaant-te—-sectton-162-oFf-CEREbA7-42-U-5+E-~-96027
as-amended;
tei-—a-substance-that-ta-defined-as--a--harardous——waste
pursuant-to-section-1084¢54-af-the-Ressurce—ganservation-and
Recovery~—het-—0f--193657-~42--H+5:€5--6983¢5}7—~as~-anendedy
ineinding-a-substance-trsted-ar—tdenkified-in-486-8FPR-263+-0or
tdi--any-petroieum-produeces
t73183--LNakurat-—resources!-means-iandy-£fishy-witdiife;
biatar-air7-surface——watery--ground--water;--drinking--water
suppties;—-and--any-other-such-rescurces-within-the-scate-of
Mentana—-awned;--managed;--hetd-—-in———bkpruse---or—-—-otherwise
conerotied—-by-—or-apperearning-te-the-seate—of-Meontana-or-a
politicat-subdivision-ef-the-states
feiﬁgi-—fa}-“ewns*er-operates“**means~-owniﬂg;——leasing7
operatingy-—managing--astivities--at;--sr-exercising-controt
over—the-operation-of-a-facitity-
th}--Pha-tesm-does-neot-incinde—holtding--the--indicia--of
ownership--of--a-—facitity--primariiy—-te-protecc-a-securtty
inkterest-in-the-faeiitey-or-other-iccation—uniess-the-hoider
has-participated-in-the-managemenc-of-the—facitityr—Fhe-term
does-noc-appiy-to-the--stace--or——a--tocat--government—-that
acquirad---ownership——or--eonteot—throngh-—-bankruptcy;-—-tax
deiinquencyr-—abandenments——-tten——-foareciosure;---or-—-other
circumatances-~in--which-——the--government--acquires—ticte-by

virtne-of-its-function-as-sovereigny--unitess--the--stace--ar
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iscal-gevernment-has-caused-oer-contributed-to-the-reiease-or
cthreatened--release—-cf-a-harardoua-or-detetericus-substance
£rom-the-faciltity-—FThe-term-aise-deea-noe-inciude—the-—-swner
or-opesator-of-the-Miticown-dam-ticensed-under-part-i-of-the
Federat-Pawer—Act—{PERE-1icense-Nor-2543-804)-if-a-hazardous
sr-—-deleterions—-—subatance—--kas--been--reteased--into—-the
environment-upstream—of-the-dam-and-has-subsequentiy-come-to
be-iscated-in-tha-ressrvoir—created-hy-such-damy—uniess—sach
owner-or-operateor-is-a-pesrssn-who-wounid-otherwise—be--tiabie
for-sueh-reiecase-or-threatened-retease—under-35-18-715¢t3¥+
+9+iggi-“9erson“—meana-an—individua}T—trn=t7~£érm7—jc§nt
stock-companyr-jeint-venture;-consortiumy-commererat-entitys
partnershipy-—-assseiationj;-corporationy-commissionr-state-or
seate-agency;-political-subdivision-of-the-statey-interseate
bodys-sr-the-federat—governmenty-incinding-a-federat-ageneys
+393¢tit}-4Pebrotenm-producti--inetudes—-gasoiine;——-crude
oti--texeape--for-crude-sit-at-producrion-facititites-subject
ta-reguiation-under~-Fitie-82);-fuel-oit;-dieset-ott-or-fueisy
tubrieacing—-oil;--oit--studge——or--refuse;——and--any--ather
petroleum-reiated-product-or-waste-or—fraction-therecf--that
is-tigquid-at-standard-condibions-of-cemperature—and-pressure
t68-degrees—-P-and-r4-7-pounda-per-sgquare-inch-absoiunteds
f11}1{123-"Reteaseil-means-any-apitiingr-teaking;—pumpings
peurrngy;---emiteingr———emptyingr——--diachargingy--—tnjectings

escapingr—-teachingv-dumpingr-or-dispesing-of-a-hazardeus-or
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detecerious-substance-either-direetiy-into-—the--environment
tinetuding--—the---abandonment--ot~-discarding--of--barreiss
containersy-and--other-—ciosed--receptactes--contatning--any
hazardous—-ar--deleterious—-substanceds-but-exciudes-reteases
confined-to-the-indsor-workptace--environments—-the--use~-of
pesticides--as-defined-in-06-6-162136)-when-they-are-appiied
tn-aceordance-with-approved-£federat-and--state--inabeis;--and
the-use-of —commercial-fertitivers-an-defined-in-00-168-1832{2
when-appiied-as-part-ef-accepted-agricuitural-pracrices
t12y+13+-URemediat-—actionl-—ineindes—-nii-netificationy
investiqationy--~-admintseration;———-monteortngr----cieanupr
resterattony-ritigacions——abatement;——remavaly--srepiacementsy
aeqnisitiany--enforcement;——tegat--actiony--heatth--studiesy
feraibitibty-——studiesy---and---other--actions--neecessary—-or
appropriate—to-respond-te-a-reiease-or-threatensad-reieases
13yt 44-'Remediat-—action--contracti-—-means—--a—-writeen
contract-or-agreement-entered--inte—-by--a--remediat--action
contractor-with-the-stater-or-with-a-potentiatiy-responsibie
party--acting--pursuant-to-an-order—er-request-issued-by-the
departmenty-the-tnited-Statear-or-—any--federat--agencys——to
provide-—a-—remediat--aceton-—-with--respect—-to-a-retease-or
threatencd-retease-of-a-hazardous-or-detererions—substances
t143t+53-URemedial-action-contractari-meanss
tay-——any-perssn-who-—enters—inte-and-is-—-carrying——-out--a

remediat-aceran-contracts—or
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thy——any--person--whe--is-~recained-or-hired-by-a-perssn
described-in-subsection—{i4rtar{isitay-to—-provide--servieces
relating-to-a-remediat-actitons

t153{i63-2Remediat-—action-coatsl-neans-reasonabie-coses
that-are-ateribytable——to-—-or--asaociated--with——a--remediat
action—at-a-facitieyr-inctuding-but-not-timrted-to-the-=oses
sf——-administrationy-—investigqationy--tegat--or-—enforcement
activities;—-contracts;-—-feasibiliey-~studies;-——or-——heaith
studiesst

Section 5. Section 75-10-711, MCA, is amended to read:

"79-10-711. Remedlal action -—- orders -- penalties -
judicial proceedings. (1) The department may take remedial
action whenever:

{a) there has been a release or there is a substantial
threat of a release into the environment that may present an
imminent and substantial endangerment to the public health,
welfare, or safety or the environment; and

{b} the appropriate remedial action will not be done
properly and expeditiously by any person liable under
75-10-715(1).

(2) The department shall take-remadiai-aceien--whenever

there-is-a-subatantial-threat-of-a-retease-of-a-hazardens—or

detetericus-——substance-~tn-waters-moving-from-a-site—that—+ia

reguiated--under-—the——federat-—Comprehensive——Envirenmental

Respensey-Eompensatiany-and-biabétiry_Act-of-1988--+EERERATT
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Pubiic~--baw--96-518;-~into--an-—-agquifers REQUIRE ANY PERSON

LIABLE UNDER 75-10-715(1) TO TAKE IMMEDIATE ACTION TO

CONTAIN, REMOVE, AND ABATE A RELEASE OF A HAZARDOUS OR

DELETERIQUS SUBSTANCE AT A SITE DESCRIBED IN 75-5-605(1)(B).

t2¥(3) Whenever the department is authorized to act
pursuant to subsection (1) or {2) or has reason to believe
that a release bas occurred or is about to occur, the
department may undertake remedial action in the form of any
investigation, monitoring, survey, testing, or other
information-gathering as authorized by 75-10-707 that 1is
necessary and appropriate to identify the exzistence, nature,
origin, and extent of the release or the threat of release
and the extent and imminence of the danger to the public
health, safety, or welfare or the environment.

+3¥(4) Any person liable under 75-10-715(1) must take
immediate action to contain, tremove, and abate the release.
Except as provided in 75-10-712, the department is
authorized to draw upon the fund to take action under
subsection (1) or (2 if it has made diligent good faith
efforts to determine the identity of the person or persons
liable for the release or threatened release and:

{2a) 1is wunable to determine the identity of the liable
person or persons in a manner consistent with the need to
take timely remedial action; or

(b) the person or persons determined by the department
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to be liable under 75-10-715(1) have been informed in
writing of the department's determination and have been
requested by the department to take appropriate remedial
action but are unable or unwilling to take action in a
timely manner; and

{c) the written notice to each person informs him that
if he is subsequently found liable pursuant to 75-10-715(1},
he may be required to reimburse the fund for the state's
remedial action costs and may be subject to penalties
pursuant to 75-10-715(3).

t43({5) Whenever the department is authorized to act

pursuant to subseetion subsections (1) and (2} or has reason

to believe that a release that may pose an imminent and
substantial threat to public health, safety, or welfare or
the environment has occurred or is about to occur, it may
issue to any person 1liable under 75-10-715(1) cease and
desist, remedial, or other orders as may be necessary or
appropriate to protect public health, safety, or welfare or
the environment.

£5}(6) A person who violates or fails or refuses to
comply with an order issued under 75-10-707 or this section
may, in an action brought to enforce the order, be assessed
a civil penalty of not more than $10,000 for each day in
which a violation occurs or a failure or refusal to comply

continues, except that a person who vieolates or fails or
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refuses to comply with an order issued under subsection ({2)

may, in an action brought to enforce the order, be assessed

a civil penalry of not more than $25,000 for each day in

which a viclation occurs or a failure or refusal to comply

continges. 1In determining the amount of any penalty
assessed, the court may take into account the nature,
circumstances, extent, and gravity of the noncompliance and,
with respect to the person liable under 75-10-715(1}, his
ability to pay: any prior history of such violations; the
degree of culpability: the economic benefit or savings, if
any, resulting from the noncompliance; and any other matters
as justice may require. Civil penalities collected under this
subsection must be deposited into the environmental quality
protection fund established in 75-10-704.

+63(7} A court has Jurisdiction to review an order
issued under 75-10-707 or this section only in the following
actions:

{a) an action under 75-10-715 to recover remedial
action costs or penalties or for contribution;

{by an action to enforce an order issued under
75-10-707 or this section;

{c) an action to recover a civil penalty for vielation
of or failure to comply with an order issued under 75-10-707
or this section; or

{dy an action by a person to whom an order has been
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issued to determine the validity of the order, only if the
person has been in compliance and continues in compliance
with the order pending decision of the court.

+73{8) 1In considering objections raised in a judicial
action regarding orders issued under this part, the court
shall uphold and enforce an corder issued by the department
unless the abjecting party can demonstrate, on the
administrative record, that the department's decision to
issue the order was arbitrary and capricious or otherwise
not in accordance with law.

8¥{9) Instead of issuing a notification or an order
under this section, the department may bring an action for
legal or equitable relief in the district court of the
county where the release or threatened release occurred or
in the first judicial district as may be necessary to abate
any imminent and substantial endangerment to the public
health, safety, or welfare or the environment resulting from
the release or threatened release."

Section 6. Section 75-10-704, MCA, is amended to read:

*75-10~-704. Environmental quality protection fund. (1)
There is created in the state special revenue fund an
environmental gquality protecticn fund to be administered as
a revolving fund by the department. The department is
authorized to expend amounts from the fund necessary to

carry out the purposes of this part.
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(2) The fund may be wused by the department only to
carry out the provisions of this part and for remedial
actions taken by the department pursuant to this part in
response to a release of hazardous or deleterious
substances.

{3) The department shall:

(a}) establish and implement a system for prioritizing
sites for remedial action based on potential effects on
human health and the environment; and

(b} investigate, negotiate, and take legal action, as
appropriate, to identify responsible parties, to obtain the
participation and fipnancial contribution of responsible
parties for the remedial action, to achieve remedial action,
and to recover costs and damages incurred by the state.

{4) There must be Jeposited in the fund:

(a) all penalties, natural resource damages, and
remedial action costs recovered pursuant to 75-10-715;

{b) all administrative penalties assessed pursuant to
75-10-714 and all c¢ivil penalties assessed pursuant to
75-10-71145¥(6):

{c) funds appropriated to the fund by the legislature;
and

(d) funds received from the interest income of the
resource indemnity trust fund pursuant to 15-38-202.

(5) Whenever a

legislative appropriation is
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insufficient to carry out the provisions of this part and
additional money remains in the fund, the department shall
seek additional authority to spend money from the fund
through the budget amendment process provided for in Title
17, chapter 7, part 4.

(6) Whenever the amount of money in the fund is
insufficient to carry out remedial action, the department
may apply to the governor for a grant from the environmental
contingency account established pu}suant to 75-1-1101.

{7Y The department shall submit to the legislature at
the beginning of each regular session a complete financial
report on the fund, including a description of all
expenditures made since the preceding report.”

Section 7. Section 75-10-712, MCA, is amended to read:

"75-10-712. Emetgency action, If the department
determines that immediate response to an imminent threat to
public health, safety, or welfare or the environment is
necessary to avoid substantial injury or damage toc persons,
property, or resources, remedial action may be taken
pursuant to 75-10-711{(1) or (2) without the prior written
notice reqguired by 75-10-711¢3%{4). The department shall
give subsequent written notice to the person 1liable under
75-10-715¢(1) within 5 days after the acticn 1is taken,
describing the circumstances which required the action to be

taken without prior notice."
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Section 8. sSection 75-10-714, MCA, is amended to read:

"75-10-714. Administrative penalties. (1) In lieu of
proceeding under 75-10-711¢53(6}, the department may assess
penalties of not more than $1,000 per day per violation
against a person liable under 75-10-715(1) for a release or
threat of release who has failed or refused to comply with
an order issued by the department pursuant to
75-10-711t4+(5) or against a person who has failed or
refused to comply with an order issued by the department
pursuant tc 75-10-707(5).

{2) In determining the amount of any penalty assessed
pursuant tc¢ this section, the department shall take into
account the nature, circumstances, extent, and gravity of
the noncompliance and, with respect to the person liable
under 75-10-715(1), his ability to pay; any prior history of
such violations; the degree of culpability; the economic
benefit or savings, if any, resulting from the
noncompliance; and any other matters as justice may require.

(3) An administrative penalty may not be collected
pursuant to this section unless the person charged with the
noncompliance is given notice and opportunity for a hearing
with respect to the noncompliance. The notice and
opportunity for a hearing must conform to the requirements
of Title 2, chapter 4, part 6.

{4) A person against whom a penalty is assessed under
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this section may obtain judicial review of the penalty as
provided for in Title 2, chapter 4, part 7.

{5) Administrative penalties payable under this section
must be deposited in the environmental quality protection
fund established in 75-10-704."

Section 9. Section 75-10-715, MCA, is amended to read:

*75-10-715. Liability -- reimbursement and penalties ——
proceedings -- defenses. (1) Notwithstanding any other
provision of law and subject cnly to the defenses set forth
in subsection {5), the following persons are Jjointly and
severally liable for a release or threatened release of a
hazardous or deletericus substance from a facility:

{a) a person who owns or operates a facility where a
hazardous or deleterious substance was disposed cof;

(b} a person who at the time of disposal of a hazardous
or deleterious substance owned or operated a facility where
the hazardous or deleterious substance was disposed of:

{(c) a person who generated, possessed, or was otherwise
responsible for a hazardous or deleterious substance and
who, by contract, agreement, or otherwise, arranged for
disposal or treatment of the substance or arranged with a
transporter for transport of the substance for disposal or
treatment; and

(d) a person who accepts or has accepted a hazardous or

deleterious substance for transport to a disposal or
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treatment facility.

(2) A person identified in subsection (1) is liable for
the following costs:

(a) all remedial action costs incurred by the state;
and

(b) damages for injury to, destruction cf, or loss of
natural resources caused by the release or threatened
release, including the reascnable technical and legal costs
of assessing and enforcing a claim for the injury-
destructicn, or loss resulting from the release, unless the
impaired natural resources were specifically identified as
an irrevergible and irretrievable commitment of natural
resourLces in an approved final state or federal
environmental impact statement or other comparable approved
final environmental analysis for a project or facility that
was the subject of a governmental permit or license and the
project or facility was being cperated within the terms of
its permit or license.

{(3) If the person liable under 75-10-715(1) fails,
without sufficient cause, to comply with a department order
issued pursuant to 75-10-711{43{5) or to properly provide
remedial action upon notification by the department pursuant
te 75-10-711¢33{4), the person may be liable for penalties
in an amount not to exceed two times the amount of any costs

incurred by the state putsuant to this section.
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{4} The department may initiate civil proceedings in
district court to recover remedial action costs, natural
resource damages, or penalties under subsections (1) through
{3). Proceedings to recover costs and penalties must be
conducted in accordance with 75-10-722. Venue for any action
to recover costs, damages, or penalties lies in the county
where the release occurred or where the perscn liable under
75-10-715(1) resides or has its principal place of business
or in the district court of the first judicial district.

{95) No person is liable under subsections (1) through
(3) if that person can establish by a preponderance of the
evidence that:

(a) the department failed to follow the notice
provisions of 75-10-711 when required;

{b) the release did not emanate from any vessel,
vehicle, or facility to which the person contributed any
hazardous or deleterious substance or over which the person
had any ownership, authority, or control and was not caused
by any action or omission of the person;

(c) the release or threatened release occurred solely
as a result of:

(i) an act or omission of a third party other than
either an employee or agent of the person; or

(ii) an act or omission of a third party other than one

whose act or omission occurs in connection with a
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contractual relationship, existing directly or indirectly,
with the person, if the person establishes by a
preponderance ¢f the evidence that he:

(A} exercised due care with respect to the hazardous or
deleterious substance concerned, taking intc consideration
the characteristics of the nazardous or deleterious
substance in light of all relevant facts and circumstances;
and

{(B) took precauticns against foreseeable acts or
omissions ©of a third party and the consequences that could
foreseeably result from those acts or omissions;

{d) the release or threat of release occurred solely as
the result of an act of God or an act of war;

{e) the release or threatened release was from a
facility for which a permit had been issued by the
department, the hazardous or deletericus substance was
specifically identified in the permit, and the release was
within the limits allowed in the permit;

(L} in the case of assessment of penalties under
subsection {3), that factors beyond the control of the
person prevented the person from taking timely remedial
action; or

(g) the person accepted only household refuse (garbage,
trash, or septic tank sanitary wastes generated by single or

multiple residences, hotels, motels, restaurants, or similar
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Facilities) for transport to a solid waste disposal
facility, unless that person knew or reasonably should have
known that the hazardous or deleterious substance was
present in the refuse.

[6) (a) For the purpose of subsection (%)(c)(ii), the
term ‘"gontractual relationship" includes but is not limited
to land contracts, deeds, or other instruments transferring
title or possession, unless the real property on which the
facility is located was acquired by the person after the
disposal or placement of the hazardous or deleterious
substance on, in, or at the facility and one or more of the
following circumstances is also established by the person by
a preponderance of the evidence:

(i) At the time the person acquired the facility, the
person did not know and had no reason to know that a
hazardous or deleterious substance that is the subject of
the release or threatened release was disposed of on, in, or
at the facility.

{ii) The person 1is a governmental entity that acquired
the facility by escheat, lien foreclosure, or through any
other involuntary transfer or acguisition or through the
exercise of eminent domain authority by purchase or
condemnation.

(iii) The person acquired the facility by inheritance or

bequest.
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(by In addition ta establishing one or more of the
circumstances in subsection (6)(a)(i) through (6)(a)(iii}),
the person shall establish that he has satisfied the
requirements of subsections (5){c)(i) or (5}(c){ii).

(c) To establish that the person had no reason to know,
as provided in subsection (6)(a)(i), the person must have
undertaken, at the time of acquisition, all appropriate
inquiry inteo the previous ownership and uses of the property
consistent with good commercial or customary practice in an
effort to mipimize liability. For purpcses of assessing &tnis
inquiry, the following must be taken into account:

(i) any specialized knowledge or experience on the part
of the person;

{ii) the relationship of the purchase price to the value
of the property if uncontaminated;

{1ii) commonly known or reascnably ascertainable
information about the property;

(iv) the obvicusness of the presence or the likely
presence of contamination on the property; and

{v} the ability to detect the contamination by
appropriate inspection.

(d) (i) ¥othing in suosections {5){b) and (5)(c) or in
this subsection (6) may diminish the liability of a previous
owner or operator of the facility who would otherwise be

liable under this part.
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{ii) Notwithstanding this subsection 16), if the
previous owner or operator obtained actual knowledge of the
release or threatened release of a hazardous or deleterious
substance at the facility when the person owned the real
property and then subsequently transferred ownership of the
property to ancther person without disclosing the knowledge,
the previous owner is liable under subsecticns (1) through
(3) and no defense under subsection (5)(b) or (5)(c)} is
available to that person.

(e} Nothing in this subsection (6) affects the
liability under this part of a person who, by any act or
omission, caused or contributed to the release or threatened
release cof a hazardous or deleterious substance that is the
subject of the action relating to the facility."

~End-
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HOUSE BILL NO. 380
INTRODUCED BY DAILY, PAVLOVICH, TOOLE, QUILICI, MENAHAN,
MCCARTHY, D. BROWN, HARRINGTON, STIMATZ, G. BECK, JACOBSON,
DRISCOLL, PIPINICH, MANNING, LYNCH, FRITZ, T. BECK,

COCCHIARELLA, LARSON, QO'KEEFE

A BILL FOR AN ACT ENTITLED: “AN ACT TO REQUIRE REMEDIAR
AEPION--ANB-CHEANUP -OP-KNOWN-FNDUSPRIAL-WASTES-ANB-HARARDOUS

SUBSPANGES IMMEDIATE ACTION TO CONTAIN, REMOVE, AND ABATE A

RELEASE OF A HAZARDOUS OR DELETERIOUS SUBSTANCE AT CERTAIN

SITES TO PREVENT AQUIFER CONTAMINATION; TO INCREASE CERTAIN
CIVIL PENALTIES TO $25,000 PER DAY OF VIOLATION; AND
AMENDING SECTIONS 75-5-103, 75-5-601, 75-5-605, 75-5-631,
?5-38~-383y 75-10-704, 75-10-711, 75-10-712, 75-10-714, AND
75-10-715, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 75-5-103, MCA, is amended to read:
"75-5-103. Definitions, Unless the context requires

otherwise, in this chapter the following definitions apply:
(1) "Sewage" means water-carried waste products Erom

residences, public buildings, institutions, .or other
buildings, including discharge from human beings or animals,

together with ground water infiltration and surface water
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There are no changes in this bill,
and will not be reprinted. Please
refer to yellow copy for complete
text.
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