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S BILL NO. ££§2i27
INTRODUCED BY
BY REQUEST OF ENVIRONMENTAL QUALITY COUNCIL

et pprld TN

A ILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A
CERTIFICATION AND LICENSING PROCESS FOR MEGALANDFILLS;
PROVIDING FOR CONTRACTS FOR INFORMATION; REQUIRING THE
SUBMISSION OF LONG-RANGE PLANS; REQUIRING A CERTIFICATE OF
SITE ACCEPTABILITY; SPECIFYING ENVIRONMENTAL FACTORS TO BE
EVALUATED; REQUIRING A FILING FEE; PRCVIDING A CONTESTED
CASE HEARINGS PROCESS; SPECIFYING DECISIONMAKING CRITERIA;
REQUIRING A LICENSE; REQUIRING MONITORING; PROVIDING FOR
ENFORCEMENT BY RESIDENTS; PROVIDING A MECHANISM TO RECOVER
DAMAGES FOR CONTAMINATION OF A DRINKING WATER SUPPLY;
PROVIDING FOR JUDICIAL REVIEW; PROVIDING PENALTIES FCR
VIOLATIONS; PROVIDING A SURETY BOND; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
it grants rulemaking autherity to the board of health and
environmental sciences and to the department of health and
environmental sciences. It 1ls the intent of the legislature
that these regulations be designed to protect the public

health, safety, and welfare and the environment.
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. short title. [Sections 1

through 36 may be cited as the "Montana Megalandfill Siting

Act”.
NEW SECTION. Section 2. Ppurpose. (1) It is the

constitutionally declared policy of this state to maintain
and improve a clean and healthful environment for present
and future generations, to protect the environment from
degradation and prevent unreasonable depletion and
degradation of natural resources, and to provide for
administration and enforcement to attain these objectives.
{2) The construction of so0lid waste facilities that
dispose of over 200,000 tons of waste a year (megalandfilils)
may be necessary to meet increasing state and national needs
for solid waste disposal capacity. However, due to the
volume of waste processed, megalandfills may adversely
affect the environment, surrounding communities, and the
welfare of the c¢itizens of this state. Therefore, it is
necessary to ensure that the 1location, construction, and
operaticn of megalandfills will preoduce minimal adverse
effects on the environment and upon the c¢itizens of this
state by providing that a megalandfill may not be
constructed or cperated within this state without a

certificate of site acceptability pursuant to [section 11}

. INTRODUCED BILL
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and a license to operate acquired pursuant to [section 26]

and 75-10-221.
NEW SECTION. Section 3. Dpefinitions. As  used in

[sections 1 through 368], the following definitions apply:

(1) "Application" means an application for a
certificarte and license submitted in accordance with
{sections 11 through 28] and the rules adopted under
[sections 11 through 28].

(2) "Board" means the board of health and environmental
sciences provided for in 2-15-2104.

{3} "Certificate"” means the certificate of site
acceptability issued by the board under [section 1l] that is
required for siting a megalandfill.

(4) "Commence to construct"” means:

ta) any clearing of land, excavation, construction, or
other action that would affect the environment of the site,
except that :the term does not mean changes for securing
gecologicai data, including necessary borings ta ascertain
subsurface conditions;

{(b) the modification or upgrading of an existing solid
waste disposal facility into a megalandfill, except that the
term does not pertain to malintenance or repair of an
existing facility.

{5) "Department" means the department of health and

environmental sciences provided for in Title 2, chapter 15,
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part 21.

{6) "Dispose” or "disposal" means the discharge,
injection, deposit, dumping, spilling, leaking, or placing
of any solid waste into or onto the land so that the solid
waste or any constituent of it may enter the environment or
be emitted into the air or discharged into any water,
including ground waters.

{7) "Megalandfill" means any new or existing solid
waste landfill facility that accepts mcre than 200,000 tons
a year of solid waste.

(8) "Person" means an individual, firm, partnership.,
company ., association, corporation, city, town, local
governmental entity, or any other governmental or private
entity, whether organized for profit or not.

(9) {a) "Solid waste" means all putrescible and
nonputrescible wastes, including but not limited to garbage;

rubbish; refuse; ashes; sludge from sewage treatment plants,

water supply treatment plants, or air pollution control
facilities; construction and demolition wastes; dead
animals, including offal; discarded home and industrial

appliances; wood products or wood byproducts; and inert
materials.

{b) "Solid waste" does not mean municipal sewage,
industrial wastewater effluents, mining wastes regulated

under the mining and reclamation laws administered by the

—a-
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department of state lands, slash and forest debris regulated
under laws administered by the department of state lands, or
marketable byproducts.

(10} “Solid waste landfill" means any publicly or
privately owned landfill or landfill unit that receives
household waste or other types of waste, including
commercial waste, nonhazardous sludge, and industrial solid
waste. The term does not include 1land application units,
surface impoundments, injection wells, or waste piles.

NEW SECTION. Section 4. Adoption of rules by board.

The board may adopt rules implementing the certification
provisions of [sections 1 through 36}, including rules
regarding the filing and contents of the application, proof
of service and notice reguirements, environmental factors to
be evaluated, filing Eee, hearings process, and other
components of the certificate and certification process that
the bcocard considers necessary.

MEW SECTION. Section 5. adoption of rules by

department. The department may adopt rules implementing the
licensing provisions of [sections 1 through 36), including
rules regarding the contents of the application, monitoring,
and other components of the license and licensing process
that the department considers necessary.

NEW SECTION. Section B. contracts for information. (1)

The department may contract with a potential applicant unde:
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{sections 1 through 36] in advance of the filing of a formal
application for the development of information or the
provision of services by the department regquired under
[sections 1 through 36].

(2) Payments made to the department under a contract

must be credited against the fee payable under [section 16].

NEW SECTION. Section 7. Grants, gifts, and funds. The

department may receive grants, gifts, and other funds €£from
any public or private source to assist in its activities
under {secticons 1 through 3€].

NEW SECTTION. Section 8. Money to solid waste

management account. All fees, taxes, fines, and penalties
collected under ([sections 1 through 36]), except those
collected by a justice's court, must be deposited in the
solid waste management account as provided in 75-10-117 for
use by the department in carrying ocut its functions and

responsibilities related co s0lid waste management.

NEW SECTION. Section 9. annual

long-range plan
submitted -- contents -- available to public. (1) A person
may not file an application for a certificate of site
acceptability

required by [section 11]) unless the

megalandfill has beer adequately identified in a long-range
plan at least 2 years pricr to acceptance of an application

by the department.

{2) The annual long-range plar must be submitted by

_G_
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July 1 of each year and must include the following:

(a) the general location, size, and type of all
facilities to be owned and coperated by the person for which
conatruction is projected during the ensuing 2 years, as
well as those facilities to be closed during the planning
period;

(b) a description of the efforts to involve
environmental protection and land use planning agencies in
the planning process, as well as other efforts to identify
and minimize environmental problems at the earliest possible
stage in the planning process;

(c) projections of the demand for the service rendered
by the person and an explanation of the basis for those
projections and a description of the manner and extent to
which the proposed facilities will meet the projected
demand; and

(d) addéiticnal information that the department by rule
or the department on its own initiative or upcon the advice
of interested state agencies requests in order to carry out
the purposes of {sections 1 through 361.

{(3) The plan must be furnished to the governing body of
each county in which any facility included in the plan under
subsection (2)(a) is proposed to be located and must be made
available to the ©public by the department. The applicant

shall give public nctice throughcut the state by publishing

_7_.

10

11

13

14

15

16

17

18

19

20

22

23

24

LC 0800/01

at least once a week for 2 consecutive weeks a summary of
the proposed plan in newspapers of general circulation. The
plan must also be filed with the environmental quality
council, the department of highways, the department of state
lands, the department of fish, wildlife, and parks, the
department of commerce, and the department of natural
resources and conservation. Interested persons may obtain a
copy of the plan by written request and payment to the
department of the costs of copying the plan.

NEW SECTION. Section 10. study of inecluded facilities.

If a person identifies a proposed facility in ite long-range
plan, submitted pursuant to [sectlon 9], as one on which
construction is proposed within the 2-year period following
submission of the plan, the department shall begin to
examine and evaluate the proposed site to determine whether
construction of the proposed facility would unduly impair
the environmental values described in {section 15]. The
study may be continued until a person files an application
for a certificate under {section 11}. Information gathered
under this section may be used +to support findings and
recommendations required for issuance of a certificate and a

license,
NEW SECTION. Section 11. certificate required. (1) A
person may not construct a megalandfill in the state without

first applying for and obtaining a certificate of site
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acceptability from the board.
{2) A certificate may only be issued pursuant to

[sections 11 through 25].

NEW SECTION. Section 12. certificate transferable. A

certificate may be transferred, subject to the approval of
the board, to a person who agrees to comply with the terms,
conditions, and modifications contained in [sections 1

through 36].
NEW SECTION., Section 13. BApplication -- filing and

contents -- proof of service and notice, (1} (a) An
applicant shall file with the department an application for
a certificate under ({section 11] in a form the board
requires, containing the following information:

{i) a description of the proposed location and of the
facility to be built;

{ii) a summary of any studies that have been made of the
enviroamental impact of the facility;

(iii) a description of at least three reasonable
alternate locations for the facility, a general description
of the comparative merits and detriments of each location
submitted, and & statement of the reasons wny the proposed
location is best suited for the facility:

{iv) baseline data for the primary and reasonable

alternate locations;

(v) at the applicant's option, an environmental study
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plan to satisfy the requirements of [sections 1 through 36]);
and

(vi) other information that the applicant considers
relevant or that the board by corder or rule may require.

(b) & copy or copies of the studies referred to in
subsection (1)(a){ii) must be filed with the department, if
ordered, and must be available for public inspection.

{2) An application must be accompanied by proof of
service of a copy of the application on the chief executive
cfficer of each unit of local government, each county
commissioner, city or county planning board, and solid waste
district, and each federal agency charged with the duty of
protecting the environment or of planning land use located
in the area in which any portion ¢f the proposed facility is
proposed or is alternatively proposed to be located and on
the fcilowing state government agencies:

(a) environmental guality council:

{b) department of fish, wildlife, and parks;

{c) department of state lands;

{d) department of commerce;

(e) department of highways; and

(f) department of natural rescurces and conservation,

(3) An application must be accompanied by proof that
public notice was given to persons residing in the area in

which ary portion of the proposed facility is proposed or is

71_0;
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alternatively proposed to be located by publication of a
summary of the applicaticn 1n newspapers of general
circulation that will substantially inform those persons of

the applicaticn.

NEW SECTION. Section 14, Supplemental material -~

amendments. (1) An application for an amendment of an
application or a certificate must be in a form and contain
information as the board by rule or the department by order
prescribes, Notice of an amendment must be given as provided
in [section 13(3} and {(4)].

{2} An applicaticn may be amended bv an applicant any
time prior to the report made by the department under
[secticon 17}, If the propcsed amendment prevents the
department from carrying out its duties and responsibilities
under [sections 1 through 36}, the department may require
additional filing fees as the department determines
necessary Or may reguire a new application and filing fee.

{3) The applicant shall submit supplemental material in
a timely manner as requested by the department or as offered
by the applicant to explain, support, or provide details
with respect to an item described in the original
application. This supplemental material may be submitted
without filing an application for an amendment. The
department's determination as to whether inforwmation is

supplemental or whether an application for amendment is
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required is conclusive.
NEW SECTION. Section 15. Environmental factors

evaluated during certification. In evaluating applications
for a certificate of site acceptability, the department
shall give «consideration to the foilowing list of
environmental factors and regulations, where applicable, and
may by rule add to the factors enumerated in this section:

(1) siting criteria for municipal solid waste landfills
consistent with federal requirements as described in 40 CFR
part 258;

(2) siting criteria described under the Montana Solid
Waste Management Act, Title 75, chapter 10, part 2, and
rules adopted under that part;

{3) the Montana solid waste management plan;

{4) solid waste disposal needs, including:

(a) availability and desirability of alternative
sources ©f solid waste disposal in lieu of the proposed
facility;

(b) promotional activities of the applicant that may
have given rise to the need for the facility;

{c) social benefits resulting from the facility,
including protection of public health and environmental
guality; and

{d) integrated waste management activities that could

reduce the need for additional solid waste disposal
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capacity;

(5} land use impacts, including:

{a) the area of land required and its ultimate use;

(b) consistency witnh state and regional solid waste
plans;

(¢) consistency with existing and projected nearby land
use;

{d) alternative uses of the site:

(e} the impact on the population already in the area
and the population attracted by construction or operation of
the facility;

(£) the impact of availability of solid waste dispesal
at the facility on growth patterns and population dispersalj;

(g) construction materials and practices, including
quality control and guality assurance plans to be followed
during construction of all phases of the proposed facility;

{h) scenic impacts;

(1) the effects on natural systems, wildlife, and pilant
life;

(i) the impacts on important historic, architectural,

archaeological, and cultural areas and features;

(k} the impacts on public facilities and
accommodations; and
(1) opportunities for joint use with solid waste

disposal-intensive industries;
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(6) water resources impacts, including:

{a) hydrologic studies of the adequacy of water supply
and the impact of the facility on streamf{low, lakes, and
reservoirs;

{b) hydrolegic studies of the impact ©f the facility on
ground water, including vadose zone studies describing the
potential for leachate to migrate from the facility to
ground water;

(¢) an inventcry of effluents, including physical,
chemical, and biological characteristics;

(d) hydrologic studies of effects of effluents on
receiving waters;

{e) the effect of the facility on water quality;

{f) the facility's projected water uses;

{g) the effects on plant and animal life, including
algae, macroinvertebrates, and fish population;

(hy effects on unique or otherwise significant
ecosystems, such as wetlands; and

(i) ground water, vadose zone, and methane gas
monitoring systems and programs; and

{7} characteristics of solid wastes that will be
disposed of at the facility, including:

(a) the rate of solid waste disposal;

{by the s0lid waste handling practices proposed to be

used; and

-14-
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{c) the present and expected future physical and

chemical characteristics of the solid waste.
NEW SECTION, Section 16. Filing Ffee —- accountability

-~ refuynd -- use. (1) (a) The applicant shall pay to the
department a filing £fee as provided in this section based
upcn the department's estimated costs of processing the
application for a certificate. The filing fee must be
deposited in the solid waste management account for the use
of the department in administering [sectians 1 through 36].
Tne initial filing fee may nct exceed the follow.ng scale
based upon the megalandfill's projected annual tonnage of
waste:

{i) a base fee of $40,000; plus

(il) 20 cents per ton for every ton of waste over
200,000 tons.

{b) The department may allow a credit against the fee
payable under this section for the applicant's costs of
developing information or providing services reguired under
[sections 1 through 36] or required for preparation of an
environmental impact statement under the Montana
Environmental Policy Act, Title 75, chapter 1, part 1, or
the National Environmental Policy Act, 42 U.S.C. 4321, et
seq. The applicant may submit the informaticn or a
description of the services performed to the department,

together with an accounting of the expenses incurred in
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preparing the information or performing the services. The
department shall evaluate the applicability, wvalidity, and
usefulness of the data or services and determine the
expenses that may be credited against the filing fee payable
under this section. Upon 20 days' notice to the applicant,
this credit may a: any time be reduced if the department
determines that the amount to be credited is necessary to
carry out its responsihbilities wunder [sections 1 through
36]).

{2y (a) The department may contract with an applicant
after the filing of a formal application for the development
of information or the provision of services regqguired under
[sections 1 through 36}]. The c¢ontract may continue an
agreement entered into pursuant to {section 6]. Payments
made to the department under a contract must be credited
against the fee payable wunder this section., The revenue
derived from the filing fee must be sufficient to enable the
department and the board to carry out their responsibilities
under [sections 1 through 36]. The department may amend a
contract tc require additional payments for necessary
expenses up to the 1limits set forth in subsection (l})(a)
upon 30 days' notice to the applicant. The department and
applicant may enter into a contract that exceeds the scale
provided in subsection (l)(a).

(b) If a contract is not entered into, the applicant

~-16-
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shall pay the filing fee in installments in accordance with
a schedule of installments developed by the depattment;
however, an installment may not exceed 20% of the total
filing fee provided for in subsection (1).

(3) The applicant is entitled to an accounting of money
spent and to a refund with interest at the rate of 6% a year
of the portion of the filing fee not spent by the department
in carrying out its responsibilities under [sections 1
through 36]. A refund must be made after all administrative
and judicial remedies have been exhausted by ail parties to
the certification proceedings.

(4) The revenue derived from the filing fees must be
used by the department in compiling the information required
for rendering a decision on a certificate and for carrying
out other responsibilities of the department and the board
under {sections 1 through 38].

NEW SECTION. Section 17. Study, evaluation, and report

on proposed facility. (l) After receipt ¢of an application,
the department shall within 90 days notify the applicant in
writing that:

(a) the application is accepted as complete; or

(b) the application 1is not complete and 1list the
deficiencies. Upon correction of these deficiencies and
resubmission by the applicant, the department stall within

30 days notify the applicant in writing that the application

..17_
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is in compliance and is accepted as complete.

(2) Upon receipt of an application complying with
[sections 9 through 17], the department shall commence an
intensive study and evaluation of the proposed facility and
its effects, considering all applicable criteria listed in
[section 24)}. The department shall use, to the extent it
considers applicable, valid and useful existing studies and
reports submitted by the applicant or compiled by a state or
federal agency.

{3) Within 1 vear following acceptance of a complete
application for a facility, the department shall make a
report to the board that must c¢ontain the department’'s
studies, evaluations, recommendations, other pertinent
documents resuylting from its study and evaluation, and an
environmental impact statement or analysis prepared pursuant
to the Montana Environmental Policy Act, Title 75, chapter
1, part 1, if applicabie.

NEW SECTION. Section 18. voiding of application. An

application may be volided by the department for:

{1}y any material and krowingly false statement in the
applicaticon or in accompanying statements or studies
required of the applicant;

{2) failure to file an applicaticn in substantially the
form and content required by {secticn 13] and the rules

adopted under {section 13); or

_18_
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{3} failure to depcsit the filing fee as provided in

{section 16].
NEW SECTION, Section 19. Hearing date -- location --

department to act as staff. (1) Upon receipt of the
department's report submitted under [sectiocon 17, the board
shall set a date for a hearing to begin not more than 120
days after receipt of the report. A certification hearing
must be conducted by the board in Helena or in the county
seat of the county in which the facility or the greatest
portion of the facility is to be located.

{2) CExcept as provided in [section 21}, the department
shall act as the staff for the beoard throughout the
decisionmaking process and the board may request that the
department present testimony or cross-examine witnesses as

the board considers necessary and appropriate,

NEW SECTION. Section 20, cCertificate amendments. (1)

Within 30 days after notice of an amendment to a certificate
is given as provided in [secticen 14}, including notice to
all active parties to the original proceeding, the
department shall determine whether the proposed change in
the facility would result in a material increase in any
environmental impact caused by the facility or a substantial
change in the location of all or a portion of the facility
as set forth in the certificate. If the departmen:

determines that the proposed c¢hange would result in a
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material increase in any environmental impact caused by the
facility or a substantial change in the location of all or a
portion of the facility, the board shall hold a hearing in
the same manner as a hearing is held on an application for a
certificate., After the hearing, the board shall grant, deny,
or modify the amendment with conditions it considers
appropriate.

(2) In cases where the department determines that the
proposed change in the facility would not result in a
material increase in any environmental impact or would not
be a substantial change in the location of all or a portion
of the facility, the board shall grant the amendment either
as applied for or wupon terms or conditions as the board
considers appropriate unless the department's determination
is appealed to the board within 15 days after notice of the
departiment's determination is given.

{3) If the department or the beard, under subsection
{4), determines that a hearing is required because the
proposed change would result in a material increase in any
environmental impact of the facility or a substantial change
in the location of all or a portion of the facility, the
applicant has the burden of showing by clear and convincing
evidence that the amendment should be granted.

{4y If the department determines that the proposed

change in the facility would not result in a material

-20-
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increase in any environmental impact or would not be a
substantial change in the location of all or a portion of
the facility and a hearing is required because the
department's determination is appealed to the beard as
provided in subsecticn (2), the appellant has the burden of
showing by clear and convincing evidence that. the propoesed
change in the facility would result in a material increase
in any environmental impact of the facility or a substantial
change in the location of all or a portion of the facility

as set forth in the certificate.

NEW SECTION. Section 21. Hearing examiner -

restrictions -- duties. (1) The board shall appeint a
hearing examiner to conduct certification proceedings under
{sections 1 through 36]. The hearing examiner may not be a
member of the board or an employee of the department or the
board. A hearing examiner must be appointed within 20 days
after the department's report has been filed with the board.

{2) A prehearing conference must be held, following
notice, within 60 days after the department's repcrt has
been filed with the board.

{3) The prehearing conference must be organized and
supervised by the hearing examiner.

{4) The prehearing conference must be directed toward a
determination of the issues presented by the applicatici,

the department's report, and an identification of the
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witnesses and documentary exhibits to be presented by the
active parties who intend to participate in the hearing.

(5} The hearing examiner shall require the active
parties to submit, in writing, and serve upon the cther
active parties all direct testimony that they propose and
any studies, investigations, reports, or other exhibits that
any active party wishes the board to consider. These written
exhibits and any documents that the board itself wishes to
use or rely on must be submitted and served at least 20 days
pricr to the date set for the hearing. For good cause shown,
the hearing examiner may allow the introduction of new
evidence at any time.

(6) The hearing examiner shall allow discovery that
must be completed before the commeacement of the hearing
upon good cause shown and under other conditions as the
hearing examiner prescribes.

(7) Public witnesses and other interestegd public
parties may appear and present oral testimony at the hearing
or submit written testimeony to the hearing examiner at the
time of their appearance. These witnesses are subject to
crass-examination.

(8) The hearing examiner shall issue a prehearing order
specifying the issues of fact and of law, identifying the
witnesses of the actlve parties, naming the public witnesses

and other interested parties who have submitted written
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testimony in lieu of appearance, outlining the order in
which the hearing will proceed, setting forth those criteria
listed in [section 24] as to which no issue of fact or law
has been raised and that are conclusively presumed and are
not subject to further proof except for good cause shown,
and any other special rules tc expedite the hearing that the
hearing examiner adopts with the approval of the board.

{9) At the conclusion of the hearing, the hearing
examiner shall declare the hearing closed and shall, within
60 days of that date, prepare and submit to the board
proposed findings of fact, conclusions of law, and a
recommended decision.

(10) The hearing examiner appointed to conduct a
certification proceeding under this section shall ensure
that the time of the proceeding, from the date the
department's report is filed with the board until the
reccmmended report and order of the examiner is filed with
the beard, doces not exceed 9 calendar months unliess extended
by the board for good cause.

(11} The board or hearing examiner may waive all or a
portion of the procedures =set forth in subsections (2)
through (8) to expedite the hearing for a facility when the
department has recommended approval of a facility and no

objections have been filed.

NEW SECTION. Section 22. Parties to certification
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proceeding —-- waiver -- statement of intent to participate.
{1} The parties to a certification proceeding or to a
proceeding involving the issuance of a decision, opinion,
order, certification, or permit by the beoard under [sections
1l through 36)] may include as active parties:

(a) the applicant;

(b} each political entity, unit of local government,
and government agency entitled tc receive service of a copy
of the application under [secticon 13}:

{c) a person entitled to receive service of a copy of
the application under {section 13};

{d) a nonprofit corganization formed in whole or in part
Lo

{i) promote conservation or natural beauty;

(1i) protect the environment, perscnal health, or other
biological values;

(iii) preserve historical sites;

{iv) promote consumer interests;

(v) represent commercial and industrial groups; or

(vi) promeote the orderly development of the areas in
which the facility is to be located; and

{e) any other interested person who establishes an
interest in the proceeding.

(2) The department must be an active party in any

certification proceeding in which the department recommends
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denial of all or a portion of a facility.

{3) The parties to a certification proceeding may also
include, as public parties, any Montana citizen and any
party referred to in subsections (l)(b) through (l}){e).

{4) A party waives the right to be a party if the party
does not participate in the hearing before the board.

{5) Each wunit of local government entitled to receive
setvice of a copy of the application under [secticn 13]
shall file with the board a statement showing whether the
unit of local government intends to participate in the
certification proceeding. If the unit of local government
does not intend to participate, 1t shall 1list in this
statement its reasons for failing to do so. This statement
of intent must be published before the proceeding begins in
a newspaper of general circulation within the jurisdiction

cf the applicable unit of local government.

NEW SECTION. Section 23. Record of hearing --
procedure -- rules of evidence -~ burden of proocf. (1) Any
studies, investigations, reports, or other documentary

evidence, including thcse prepared by the department, that
any party wishes the board to consider or that the bcard
itself expects to use or rely upon must be made a part of
the record.

(2) A record must be made of the hearing and of all

testimony taken.
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(3) In a certification preoceeding held under [section
191, the applicant has the burden of showing by clear and
convincing evidence that the application should be granted
and that the criteria of {secticn 24] are met.

(4y &ll proceedings under [sections 19 through 23] are
governed by the procedures set forth in [sections 19 through
23], the procedural rules adopted by the board, and the
Montana Rules of Evidence unless one or more rules of
evidence are waived by the hearing examiner upon a showing
of good cause by one or more of the parties to the hearing.
No other rules of procedure or evidence apply except that
the contested case procedures of the Montana Administrative
Procedure Act apply if not in conflict with the procedures
set forth in [sections 1% through 23] or the procedural
rules adopted by the board.

NEW SECTION. Section 24. pecision of board -- findings

necessary for certification. (1) Within 180 days after
submission o©of the recommended decisicn by the department,
the board shall make complete findings, issue an opinion,
and render a final decisicn upon the record, either granting
or denying the application for a certificate as filed or
granting it upon terms, conditions, or modifications of the
siting of the facility as the board considers appropriate.
{2y The beard may not grant a certificate either as

proposed by the applicant or as modified by the board unless
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it finds and determines:

(a) the nature of the probable environmental impact;

{b} that the facility minimizes adverse environmental
impact, considering the state of available technology and
the nature and economics of the various alternatives;

(c) that tre location of the facility as proposed
conforms to applicable state and local laws and regulations,
except that the board may refuse to apply any local law or
regulation if it finds that, as applied to the proposed
facility, the law or regulation is unreascnably restrictive
in view of the existing technclogy, of factors of cost or
economics, or cf the needs of consumers, whether located
inside or ocutside of the directly affected government
subdivisions;

{d) that the facility will serve the public interest:

{e) any impacts of the facility according to each of
the criteria listed in [section 15];

() that the proposed site 1s better suited for a
landfill than alternate sites in the state where the waste
originates; and

{gy that the applicant has fully mitigated the loss of
wildlife habitat, either through onsite or offsite habitat
improvements.

{3} In determining that the facility will serve the

public interest, the board shall consider:
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{a) the items listed in subsections (2j}{a} and (2)(b);

tb} the benefits to the applicant and the state
resulting from the proposed facility;

(c) the effects of the economic activity resulting from
the proposed facility:

(@) the effects of the proposed facility on the public
health, welfare, and safety; and

fe) any other factors that it considers relevant.

NEW SECTION. Section 25, Conditions imposed. If the

board determines that the location of all or a part of the
proposed megalandfill should be modified, it may condition
its certificate upon the modification, provided thac the
persons residing in the area affected by the modification

have been given reasonable notice of the modification.

NEW SECTION. Section 26. License required. (1) A

person may not commence to construct a megalandfill in the
state without First applying for and obtaining a license
pursuant to 75-10-221. The 1licensing process must be
concurrent with the certification process required in
[section 1l through 25].

(2) The department shall make the decision to grant or
deny the license within 30 days of the certificatien
decision, as provided in [section 24].

{3) Once a license has been issued, a negalandfill may

not be constructed, operated, or maintained except in
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conformity with the license and any terms, conditions, and

modifications contained in the license.

NEW SECTION. Section 27. License transferable. 1y

license may be transferred, subject tc the approval of the
department, toc a person who agrees to comply with the terms,
conditions, and medifications contained in [sections 1

through 367.

NEW SECTION. Section 28. Opinion issued with decision

-- g¢contents, (1) In rendering a decision on an application
for a license for a megalandfill, the department shall issue
an cpinion stating its reasons for the action taken.

(2) In addition to the requirements of 75-10-221, any
license issued by the department shall include the
following:

(a) an environmental evaluation statement related to
the megalandfill being certified. The statement must include
but not be limited to analysis of the following information:

(i} the envircnmental impact of the proposed facility;

(ii) any adverse environmental effects that cannct be
avoided by issuance of the license;

(iii) problems and objections raised by other federal
and state agencies and interested groups: and

(iv) alternatives to the proposed facility;

(b) a plan for monitoring environmental effects of the

proposed facility:
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(c) a plan for monitoring the certified megalandfill
site between the time of certification and completion of
construction; and

{d) a statement signed by the applicant showing
agreement to comply with the requirements of [sections 1

through 36) and the conditions of the certificate.

NEW SECTION. Section 29. Monitoring. The department

shall monitor the operaticns of all certificated facilities
to ensure continuing compliance with [sections 1 through 36)
and with certificates issued under I[sectisan 111 and to
discover and prevent noncompliance with [sections 1 through

36] or certificates issued under [section 117,

NEW SECTION. Section 30. Revocation or suspension of

license. A license may be revoked or suspended by the
department following notice and an opportunity for a hearing
before the department faor:

{1) any material false statement in the application or
in accompanying statements or studies required of <the
applicant 1if a true statement wculd have warranted the
department's refusal to grant a license;

(2) failure to comply with the terms or conditions of
the certificate; or

{(3) wviclation of any provision of isections 1 through
36], rules adopted under [sections 1 through 36}, or orders

of the department.
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NEW SECTION. Section 31. Enforcement by residents. (1)

A perscn with knowledge that a reguirement of (sections 1
through 36] or a rule adopted under [sections 1 through 36}
is not being enforced by a public cfficer or employee whose
duty it is to enforce the reguirement or rule may bring the
failure to enforce to the attention of the public officer or
employee by a written statement under ocath that states the
specific facts of the Failure to enforce the requirement or
rule, Knowingly making false statements or charges in the
statements subjects the person to the penalties prescribed
for a violation of 45-7-202.

{2}y 1f the public officer or employee neglects or
refuses for an unreascnable time after receipt of the
statement tc enforce the requirement or rule, the person may
bring an action of mandamus in the district court of the
£irst judicial district of Montana. If the court finds that
a reguirement of {sections 1 through 36] or a rule adopted
under {[sections 1 through 36} is not being enforced, the
court may order the public officer or employee whose duty ic
is to enforce the requirement or rule to perform thosge
duties. If he fails tec do so, the public officer or employee
must be held in contempt of court and is subject to the

penalties provided by law.
NEW SECTION. Section 32. Action to recover damages to

water supply. An owner of an interest in real property who
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obtains all or part of his supply of water for domestic,
agricultural, industrial, or other legitimate use from a
surface or underground sSQurge may sue a person to recover
damages for contamination, diminution, or interruption of
the water supply proximately resulting from the operation of
a facility. The remedy provided in this section does not
exclude the use of any other remedy that may be available

under the laws of the state.
NEW SECTION. Section 33. Judicial review of department

and board of health decisions, {l1) An applicant aggrieved by
the final Jdecision of the board on an application for a
certificate or the final decision of the department on an
application for a license may obtain judicial review of that
decision by filing a petition in district court.

{2) The judicial review procedure is the same as that
for contested cases under Title 2, chapter 4, part 7.

(3) This section does not prohibit the department from
holding a hearing on all matters that are not the subject of

a pending appeal by the applicant under subsection (1).

NEW SECTION. Section 34. Penalties for violation --

civil action by attorney general. (1) (a) A person who
commences to construct or operate a megalandfill without
obtaining a certificate required under {section 11] and a
license required under ([section 26}, who constructs,

operates, or maintains a facility other than in compliance
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with the certificate or wviolates any other provision of
[sections 1 through 36) or any rule or order adopted under
[sections 1 through 36], or who knowingly submits false
information in any report, long-range plan, or application
required by [(sections 1 through 36] is liable for a civil
penalty as provided in subsection {2).

(b} Each day of a continuing violation constitutes a
separate offense,

({c) The penalty is recoverable in a civil suit brought
by the attorney general on behalf of the state in the
district court of the first judicial district of Montana.

(2) A person who knowingly violates the provisions of
subsection (1) shall be fined not more than $25,000 for each
violation or be imprisoned for not more than 1 year, or
both. Each day of a «continuing violation constitutes a
separate offense.

(3) In addition to any penalty provided in subsection
{l) or {2), whenever the department determines that a person
is violating or is about to violate any of the provisions of
[sections 1 through 36}, it may refer the matter to the
attorney general who may bring a civil action on behalf of
the state in the district court of the first Jjudicial
district of Montana for injunctive or other approprizte
relief against the vieclation and to enforce [sections 1

through 36) or a certificate issued under {section 11]. Upon
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a proper showing, a permanent or preliminary injunction or
temporary restralning order must be granted without bond.

(4) The department shall also enforce [secticns 1
through 36] and may bring legal actions to accomplish the
enforcement through its own legal counsel.

{(3) All fines and peralties collected must be deposited
in the solid waste management account for the use of the
department in administering {sections 1 through 36].

NEW SECTION. Section 35. oOrder not stayed by appeal --

stay or suspension by court -- limitations, An appeal from a
department crder does not austomatically stay or suspend the
operation of the order. The court may, upon motion by a
party, stay or suspend, in whole or in part, the operation
of the department's order on terms the court considers just.
The court's action must be in accordance with the practice
of courts exercising equity Jjurisdiction, subject to the
following limitations:

{1} A stay may nect be granted without notice to the
parties and an opportunity to be neard by the court.

{2) A department order may not be stayed or suspended
without finding that irreparable damage would otherwise
result to the party seexing the stay or suspension, and a

stay or suspension must specify the nature of the damage.

NEW SECTION. Section 36. Surety bond. TIf an order of

the department is stayed or suspended, the court may require
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a bond with good and sufficient surety conditioned that the
party petitioning £for review answer for all damages caused
by the delay in enforcing the order of the department. The
cost of the bond is not chargeable to the applicant as part
of the fee, If the party petiticning for review prevalls
upon final resoclution of an appeal, the party does not
forfeit bond and is not responsible for damages caused by
delay.

NEW SECTION. Section 37. Codification instruction.

[Sections 1 through 36] are intended to be codified as an
integral part of Title 75, chapter 10, and the provisions of
Title 75, chapter 10, apply to {sections 1 through 36].

NEW SECTION. Section 38. Effective date. [This act] is
effective on passage and approval.

-End-
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Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB0377, as introduced.

FISCAL NOTE

DESCRIPTION OF PROPOSED LEGISLATION:

A bill to establish a certification and licensing process for "mega-landfills®,

ASSUMPTIONS:

1. Rules for long-range plan submittals and procedures for contracts for information will be developed by DHES in FY92.
DHES will develop written application and licensing rules, procedures for orders and a fee system for supplemental

material.

2. The Montana State Solid Waste Management Plan will be developed during the biennium (as required under separate

legislation, HBO16Q).
revenues for this legislation.

oW

FISCAI IMPACT:

Expenditures:

One long-range plan will be submitted to DHES within the biennium.
50 requests for copies of the long-range plan will be processed by DHES in FY92.

No applications for a certificate of site acceptability will be received during the biennium.
The following personnel in addition to current level would be regquired:
2y, and 0.50 FTE Administrative Assistant (Grade 10, Step 2).

FY 92

Current Law Proposed Law Difference

FTE 0.00 0.75 0.75

Personal Services O 16,621 16,621

Operating Expenses 0 30,000 30,000

Total 0 46,621 46,621
Funding:

Solid Waste Fees (02) 0 46,621 46,621

EFFECT ON _COUNTY OR OTHER 10OCAL REVENUES OR EXPENDITURES:

A solid waste fee system (proposed under separate legislation) would be in place to generate

HBO377 would not, in itself, affect county or municipal revenues or expenditures.

7 g/ﬁ [-22-F/

ROD SUNDSTED, BUDGET DIRECTOR DATE
Office of Budget and Program Planning

0.25 FTE Database Technician (Grade 12, Step
FY 93

Current Llaw Proposed Law Difference
0.00 0.75 0.75

O 16,585 16,585

0 44 000 44,000

G 60,585 60,585

¢ 60,585 60,585

%30 Z?/

BOB RANEY, PRIMARY SPONSOR

Fiscal Note
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<

for HBO377, as introduced.
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APPROVED BY COMM. ON
NATURAL RESOURCES
HOUSE BILL NO. 377
INTRCDUCED BY RANEY, WEEDING, HARP, T. BECK, YELLOWTAIL,
DRISCOLL, GILBERT
BY REQUEST OF THE ENVIRONMENTAL QUALITY COUNCIL
A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A
CERTIFICATION AND LICENSING PROCESS FOR MEGALANDFILLS;
PROVIDING FOR CONTRACTS FOR INFORMATICN; REQUIRING THE
SUBMISSION OF LONG-RANGE PLANS; REQUIRING A CERTIFICATE OF
SITE ACCEPTABILITY; SPECIFYING ENVIRONMENTAL FACTORS TO BE
EVALUATED; REQUIRING A FILING FEE; PROVIDING A CONTESTED
CASE HEARINGS PROCESS; SPECIFYING DECISIONMAKING CRITERIA;
REQUIRING A LICENSE; REQUIRING MONITORING; PROVIDING FOR
ENFORCEMENT BY RESIDENTS; PROVIDING A MECHANISM TO RECOVER
DAMAGES FOR CONTAMINATION OF A DRINKING WATER SUPPLY;
PROVIDING FOR JUDICIAL REVIEW; PROVIDING PENALTIES FOR
VIOLATIONS; PROVIDING A SURETY DBOND; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
it grants rulemaking authority to the board of health and
environmental sciences and to the department of health and
environmental sciences. It Is the intent of the legislature

that these regulations be designed to protect the public
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health, safety, and welfare and the environment.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. short title. [Sections 1
through 36)] may be cited as the "Montana Megalandfill Siting
act",

NEW SECTION. Section 2. purpose. (1) It is the
constitutionally declared policy of this state to maintain
and improve a clean and healthful environment for present
and future generations, to protect the environment from
degradation and prevent unreasonable depletion and
degradaticn of natural resources, and to provide for
administration and enforcement to attain these objectives.

(2) The construction of solid waste facilities that
dispose of over 200,000 tons of waste a year (megalandfills)
may be necessary to meet increasing state and national needs
for solid waste disposal capacity, However, due to the
volume of waste processed, megalandfills may adversely
affect the environment, surrounding communities, and the
welfare of the citizens of this state, Therefore, it is
necessary to ensure that the location, construction, and
operation of megalandfills will produce minimal adverse
effects on the environment and upon the citizens of this
state by providing that a megalandfiil may not be

constructed or operated within this state without a

SECOND READING
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certificate of site acceptability pursuant to [section 11]
and a license to operate acguired pursuant to [section 26]
and 75-10~221.

NEW SECTION. Section 3. Definitions. As used  in
[sections 1 through 36], the following definitions apply:

{1} "Applicaticn" means an application for a
certificate and license submitted in accordance with
[sections 11 through 2B} and the rules adopted wunder
[sections 11 through 28].

{2) "Board" means the board of health and environmental
sciences provided for in 2-15-2104,

(3) "Certificate" means the certificate of site
acceptability issued by the board under [section 11] that is
required for siting a megalandfill.

{(4) "Commence to construct" means:

(a) any clearing of land, excavation, construction, or
other action that would affect the environment of the site,
except that the term does not mean changes for securing
geological data, including necessary borings to ascertain
subsurface conditicns;

{(b) the mecdification or upgrading of an existing solid
waste disposal facility into a megalandfill, except that the
term does not pertain to maintenance or repair of an
existing facility.

(5) '"Department" means the department of health and
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environmental sciences provided for in Title 2, chapter 15,
part 21.

(6) "Dispose"” or "digposal" means the discharge,
injection, deposit, dumping, spilling, leaking, or placing
of any sclid waste into or onto the land so that the solid
waste or any constituent of it may enter the environment or
be emitted into the air or discharged intc any water,
including ground waters.

{7) "Megalandfill” OR "FACILITY" means any new oOr
existing solid waste landfill facility that accepts more

than 200,000 tons a year of solid waste OR ANY ASH MONOFILL

THAT ACCEPTS 35,000 TONS OR MORE A YEAR OF SOLID WASTE

INCINERATOR ASH, EITHER FLY ASH OR BOTTOM ASH.

(8) "Person™ means an individual, firm, partnership,
company, Aassoclation, corporation, city, town, local
governmental entity, or any other governmental or private
entity, whether organized for profit or not,

{9) {a) "Solid waste" means ail putrescible and
nonputrescible wastes, including but not limited to garbage;
rubbish; refuse; ashes; sludge from sewage treatment plants,
water supply treatment plants, or air pollution control
facilities; construction and democlition wastes; dead
animals, including offal; discarded home and industrial
appliances; wood products or wood byproducts; and inert

materials.

-4- HB 377



[ S

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0377/02

{(by "Solid waste" does not mean municipal sewage,
industrial wastewater effluents, mining wastes regulated
under the mining and reclamation laws administered by the
department of state lands, slash and forest debris regulated
under laws administered by the department of state lands, or
marketable byproducts.

(10) “seolid waste landfill"™ means any publicly or
privately owned landfill or l1andfill unit that receives
household waste or other types of waste, including
commercial waste, nonhazardous sludge, and industrial solid
waste. The term does not include land application units,
surface impoundments, injection wells, or waste piles.

NEW SECTION. Section 4. Adoption of rules by board.
The board may adopt rules implementing the certification
provisions of [sections 1 through 36}, including rules
regarding the filing and contents of the application, proof
of service and notice requirements, environmental factors to
be evaluated, filing fee, hearings process, and other
components of the cartificate and certification process that
the board considers necesSsary.

NEW SECTION. Section 5. Adoption of rules by
department. The department may adopt rules implementing the
licensing provisicns of [sections 1 through 361, including
rules regarding the contents oF the application, monitoring,

and other components of the license and licensing process
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that the department considers necessary.
NEW SECTION. Section 6. Contracts for informationm. (1}

The department may contract with a potential applicant under
fsections 1 through 36] in advance of the filing of a formal
application for the development of information or the

provision of services by the department required under

[sections 1 through 36].

(2) Payments made to the department under a contract

must be credited against the fee payable under (section 16].
NEW SECTION. Section 7. Grants, gifts, and funds. The

department may receive grants, gifts, and other funds from

any public or private source to assist in its activities

under [sections 1 through 36].

NEW SECTION. Section 8. Mcney to solid waste

managegent account. All fees, taxes, fines, and penalties

collected under [sections 1 through 36)], except those

collected by a Jjustice's court, must be deposited in the

solid waste management account as provided in 75-10-117 for

use by the department in carrying out its functions and

responsibilities related to solid waste management,

NEW SECTION. Section 9. Annual long-range plan

submitted -- contents -- available to public. (1) A person

may not file an applicaticn for a certificate of site
acceptablility required by fsection 11} unless the

megalandfill bas been adequately identified in a long-range
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plan at least 2 years prior to acceptance of an application
by the department.

{2) The annual long-range plan must be submitted by
July 1 of each year and must include the following:

{a) the general location, size, and type of alil
facilities to be owned and operated by the perscn for which
construction is projected during the ensuing 2 years., as
well as those facilities to be closed during the planning
period;

{b) a description of the efforcs to involve
environmental protection and land use planning agencies in
the planning process, as well as other efforts to identify
and minimize environmental problems at the earliest possible
stage 1in the planning process;

{c) projections of the demand for the service rendered
by the person and an explanation of the basis for those
projections and a description of the manner and extent to
which the proposed facilities will meet the projected
demand; and

{d} additional information that the department by rule
or the department on its own initiative or upen the advice
of interested state agencies requests in order to carry out
the purposes of [sections 1 through 36].

{3} The plan must ke furnished to the governina body of

each c¢ounty in which any facility included in the pilan under
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subsection (2){a) is proposed to be located and must be made
available to the public by the department. The applicant
shall give public notice throughout the state by publishing
at least once a week for 2 consecutive weeks a summary of
the proposed plan in newspapers of general circulation. The
plan must also he filed with the envirommental gquality
council, the department of highways, the department of state
lands, the department of £fish, wildlife, and parks, the
department of commerce, and the department of natural
resources and conservation. Interested perscns may obtain a
copy of the plan by written request and payment tc the
department of the costs of copying the plan.

NEW SECTION. Section 10. Study of included facilities.
If a person identifies a proposed facility in its long-range
plan, submitted pursuant to [section 2}, as one on which
construction is proposed withiﬁ the 2-year period following
submission of the plan, the department shall begin to
examine and evaluate the propecsed site to determine whether
construction of the proposed facility would unduly impair

the environmental, SOCIAL, AND ECONQOMIC values described in

[section 15}. The study may be continued until a person
files an application for a certificate under [section 11].
Information gathered under this section may be used to
support findings and recommendations reqguired for issuance

of a certificate and a license.
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NEW SECTION. Section 11. certificate required. (1) A
person may not construct a megalandfill in the state without
£irst applying for and obtaining a certificate of site
acceptability from the board.

{2) A certificate may only be issued pursuant to
[secticns 11 threugh 25].

NEW SECTION. Section 12. certificate transferable, a
certificate may be transferred, subject to the appreoval of
the board, to a person who agrees to comply with the terms,
conditions, and modifications contained in [secticns 1
through 36].

NEW SECTION. Section 13. Application -- filing and
contents -- proof of service and notice. (1) {a) An
applicant shall file with the department an application for
a certificate under [section 11} in a form the board
requires, containing the following informaticn:

(i) a description of the proposed location and of the
facility to be built:

(i1i) a summary of any studies that have been made of the

environmental impact, SOCIAL, AND ECONOMIC IMPACTS of the

facilitys

(iii) a description of at least three reasonable
alternate locations for the facility, a general description
of the comparative merits and detriments Of each location

submitted, and a statement of the reasons why the proposed
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location is best suited for the Facility;

(iv) baseline data for the primary and reasonable
alternate locations;

{v) at the applicant's option, an environmental study
plan to satisfy the requirements of [sections 1 through 361;
and

(vi) other information that the applicant considers
relevant or that the board by order or rule may reguire.

(b) A copy or copies of the studies referred to in
subsection [(l)(a)(ii) must be filed with the department, if
ordered, and must be available for public inspection.

(2} An application must be accompanied by proof of
service of a copy of the application on the chief executive
officer of each unit of 1local government, each county
commissioner, city or county planning board, and sclid waste
district, and each federal agency charged with the duty of
protecting the environment or of planning land use lccated
in the area in which any portion of the proposed facility is
proposed or i1s alternatively proposed to be located and on
the following state government agencies:

(a) envircnmental quality council;

(b) department cf fish, wildlife, and parks;

{c) department of state lands;

{(d) department cf commerce;

(e} deparcment of highways; and
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(£) department of natural resogurces and conservation.

{3) An application must be accompanied by proof that
public notice was given to persons residing in the area in
which any portion of the proposed facility is propesed or is
aiternatively proposed to be located by publication cf a
summary of the application in newspapers of general
circulation that will substantially inform those persons of
the application.

NEW SECTION. Section 14. Supplemental material -
amendments. {1} An application for an amendment of an
application or a certificate must be in a form and contain
information as the board by rule or the department by order
prescribes., Notice of an amendment must be given as provided
in [section 13(3) and (4)].

{2) An application may be amended by an applicant any
time prior to the report made by the department under
[section 17]. If the proposed amendment prevents the
department from carrying cut its duties and responsibilities
under ([sections 1 through 36}, the department may require
additional filing fees as the department determines
necessary or may require a new application and £iling fee.

{3) The applicant shall submit supplemental material in
a timely manner as tequested by the department or as offered
by the appliicant to explain, support, or provide derails

Wwith respect to an item described in the original
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application. This supplemental material may be submitted
without filing an application for an amendment . The
department's determinaticon as to whether information is
supplemental or whether an application for amendment 1is

reguired is conclusive.

NEW SECTION. Section 15. Environmental, SOCIAL, AND

ECONOMIC factors evaluated during certification. In
evaluating applications for a certificate of site
acceptability, the department shall give consideration to
the following list of envirenmenta: factors and regulations,
where applicable, and may by rule add to the factors
enumerated in this section:

{1} siting eriteria for municipal solid waste landfills
consistent with federal requirements as described in 40 CFR
part 258;

(2) =iting criteria described under the Montana Solid
Waste Management Act, Title 75, chapter 10, part 2, and
rules adopted under that part;

{3) the Montana solid waste management pian:

(4) solid waste disposal needa, ifncludinij:

(a} availability and desirability of dlternative
sources of solid wdaste disposal in lieu of the proposed
facility;

(b) promotional activities of the applicaht that may

have given rise to the need for the facility;
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(c) social benefits CHANGES resulting from the
facility, including protection of public health and
environmental quality; and

(d) integrated waste management activities thatr could
reduce the need for additional solid waste disposal
capacity:

(5) 1land use impacts, including:

{a) the area of land required and its ultimate use;

{(b) consistency with state and regional =solid waste
plans;

{c} consistency with existing and projected nearby land
use;

(d) alternative uses of the site;

(e} the 1mpact on the population already in the area
and the population attracted by construction or operaticn of
the facility;

(E) the impact of availability of scolid waste disposal
at the facility on growth patterns and population dispersal;

{g} construction materials and practices, including
quality control and quality assurance plans to be followed
during construction of all phases of the proposed facility;

(h) scenic impacts;

(i) the effects on natural systems, wildlife, and plant
life;

(i) the impacts on important historiec, architectural,
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archaeclogical, and cultural areas and features;
(k) the impacts on public facilities and
accommedations; and
(1) opportunities for joint use with solid waste

disposal-~intensive industries; AND

(M) THE ECONOMIC IMPACT ON THE LOCAL AREA, LOCAL

GOVERNMENT INFRASTRUCTURE, AND EXISTING INDUSTRY;

(6} water resources impacts, including:

(a) bhydrologic studies of the adequacy of water supply
and the impact of the facility on streamflow, lakes, and
reservoirs;

{b} hydrclogic studies of the impact of the facility on
ground water, including vadose zone studies describing the
potential for 1leachate to migrate from the facility to
ground water;

{(c} an inventory of effluents, including physical,
chemical, and biological chatacteristics;

(d) hydrologic studies of effects of effluents on
receiving waters;

{e) the effect of the facility on water gquality;

(€} the facility's projected water uses;

(g) the effects on plant and animal 1life, including
algae, macroinvertebrates, and fish population;

(h) effects on unigue or otherwise significant

ecosystems, such as wetlands; and
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{1} ground water, vadose =zone, and methane gas
monitoring systems and programs; and

{7) characteristics of so0lid wastes that will be
disposed of at the facility, including:

(a) the rate of solid waste disposal;

{b) the sclid waste handling practices proposed to be
used; and

(c) the present and expected future physical and
chemical characteristics of the solid wastes; AND

(D} INSPECTION PRACTICES FOR PREVENTING THE ILLEGAL

DUMPING QF HAZARDOUS WASTE INTC THE FACILITY;

(8) TRANSPORTATIOM PRACTICES. INCLUDING:

{A} ROUTE AND MODE OF TRANSPORTING WASTE;

{(B) ENVIRONMENTAL, SOCIAL, AND ECONOMIC TIMPACTS OF

TRANSPORTATION FACILITIES; AND

{C} TRANSFER FACILITIES.

NEW SECTION. Section 16. Filing fee -- accountability
—— refund -- use., {1) (a} The applicant shall pay to the
department a Ffiling fee as provided in this section based
upon the department’'s estimated costs of processing the
application for a certificate. The £iling fee must be
deposited in the solid waste management account for the use
of the department in administering [sections 1 through 36].
The initial filing fee may not exceed the following scale

based wupon the megalandfill's projected annual tonnage of
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waste:

{i) a base fee of $40,000; plus

{ii) 20 cents per ton for every ton of waste over
200,000 tons.

(b) The department may allow a credit against the fee
payable under this section for the applicaant's costs of
developing information or providing services required under
{sections 1 through 36] or required for preparation of an
environmental impact statement under the Montana
Environmental Policy Act, Title 75, chapter 1, part 1, or
the Naticnal Environmental Policy Act, 42 U,S.C. 4321, et
seq. The applicant may submit the information or a
description of the services performed to the department,
together with an accounting of the expenses incurred in
preparing the information or performing the services. The
department shall evaluate the applicability, validity, and
usefulness of the data or services and determine the
expenses that may be credited against the filing fee payable
under this section. Upon 30 days' notice to the applicant,
this credit may at any time be reduced if the department
determines that the amount to be credited is necessary to
carry out its responsibilities wunder [sections 1 through
361.

{2) (a) The department may contract with an applicant

after the filing of a tormal application for the development

-16- HB 377



10
11
12
13
14
15
16
17
i8
19
20
21
22
23

25

HB 0377/02

of information or the provision of services required under
[sections 1 through 36]. The contract may continue an
agreement entered into pursuant to [section 6&]. Payments
made to the department under a contract must be credited
against the fee payable under this section. The revenue
derived from the filing fee must be sufficient to enable the
department and the board te carry out their responsibilities
under (sections @ through 36]. The department may amend a
contract to reqgquire additional payments for necessary
expenses up to the Llimits set forth in subsecticn (1) (a)
upon 30 days' notice to the applicant., The department and
applicant may enter into a contract that exceeds the scale
provided in subsection {(l})(a).

{(b) If a contract is not entered into, the applicant
shall pay the filing fee in installments in accordance with
a schedule of installments developed by the department;
however, an installment may not exceed 20% of the total
filing fee provided for in subsection {1l).

{3) The applicant is entitled to an accounting of money
spent and to a refund with interest at the rate of 6% a year
of the portion of the filing fee not spent by the department
in carrying out its responsibilities under ({sections 1
through 36]. A refund must be made after all administrative
and judicial remedies have been exhausted by all parties to

the certification proceedings.
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(4) The revenue derived from the filing fees must be
used by the department in compiling the informatioen required
for rendering a decision on a certificate and for carrying
out other responsibilities of the department and the board
under [sections 1 through 36].

NEW SECTION. Section 17. Study, evaluation, and report
on ptoéosed facility. (1) After receipt of an applicaticn,
the department shall within 90 days notify the applicant in
writing that:

(a) the application is accepted as complete; or

(b} the application is not complete and 1list the
deficiencies. Upon correction of these deficiencies and
resubmission by the applicant, the department shall within
30 days notify the applicant in writing that the application
is in compliance and is accepted as complete.

{(2) Upon receipt of an application complying with
[sections 9 through 17], the department shall commence an
intensive study and evaluation of the proposed facility and
its effects, considering all applicable criteria 1listed in
isecticn 24]}. The department shall use, to the extent it
considers applicable, valid and useful existing studies and
reports submitted by the applicant or compiled by a state or
federal agency.

(3} Within 1 vyear following acceptance of a complete

application for a facility, the department shall make a
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report to the board that must contain the department's
studies, evaluations, recommendations, other pertinent
documents resulting from its study and evaluation, and an
environmental impact statement or analysis prepared pursuant
tC the Montana Environmental Policy Act, Title 75, chapter
1, pare-%7 if applicable.

NEW SECTION. Section 18. voiding of application. Aan
application may be voided by the department for:

(1) any material and knowingly false statement in the
application or in accompanying statements or studies
required of the applicant;

{2} failure to file an application in substantially the
form and content required by ([section 13} and the rules
adopted under [section 13}; or

{3} failure to deposit the filing fee as provided in
[section 16].

NEW SECTION. Section 19, Hearing date -- location --—
department to act as stafF. (1) Upon receipt of the
department's report submitted under [section 17), the board
shall set a date for a hearing to begin not more than 120
days after receipt of the report. A certification hearing
must be conducted by the board in Helena or in the county
seat of the county in which the facility or the greatest
porrion of the facility is to be located.

(2} Except as provided in [section 21j, the department
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shall act as the staff for the board throughout the
decisionmaking process and the board may request that the
department present testimony or cross-examine witnesses as
the board considers necessary and appropriate.

NEW SECTION. Section 20. certificate amendments. (1)
Within 30 days after nctice of an amendment to a certificate
is given as provided in [section 14], including notice to
all active parties to the original proceeding, the
department shall determine whether the proposed change in
the facility would result in a material increase in any

environmental tmpace, SOCIAL, AND ECONOMIC IMPACTS caused by

the facility or a substantial change in the locaticn of all
or a portien of the facility as set forth in the
certificate. If the department determines that the proposed
change would result in a material increase in any
environmental impact caused by the facility or a substantial
change in the location of all or a portion of the £facility,
the board shall hold a hearing in the same manner as a
hearing is held on an application for a certificate. After
the hearing., the board shall grant, deny, or modify the
amendment with conditions it considers appropriate.

(2} In cases where the department determines that the
propesed change in the facility would not result in a
material increase in ary environmental impact or would not

be a substantial change in the location of all or a portion
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of the facility, the board shall grant the amendment either
as applied for or upon terms or conditions as the board
considers appropriate unless the department's determination
is appealed to the board within 15 days after notice of the
department's determination is given.

(3) If the department or the board, under subsection
t4), determines that a hearing is required because the
proposed change would result in a material increase in any
environmental impact of the facility or a substantial change
in the locaticon of all or a portion of the facility, the
applicant has the burden of showing by clear and convincing
evidence that the amendment should be granted.

{4) If the department determines that the proposed
change in the facility would not result in a material
increase 1in any environmental impact or would not be a
substantial change in the location of all or a portion of
the facility and a hearing is required because the
department's determination 1is appealed to the board as
provided in subsection (2), the appellant has the burden of
showing by clear and convincing evidence that the proposed
change in the facility would result in a material increase
in any environmental impact of the facility or a substantial
change in the location of all or a porticn of the facility

as set forth in the certificate.

NEW SECTION. Section 21. Hearing examiner -
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restrictions -- duties. (1) The board shall appeint a
hearing examiner to conduct certification proceedings under
[sections 1 through 36]. The hearing examiner may nct be a
member of the board or an employee of the department or the
board. A hearing examiner must be appointed within 20 days
after the department's report has been filed with the board.

(2) A prehearing conference must be held, following
notice, within 60 days after the department’'s report has
been filed with the board,

{3) The prehearing conference must be organized and
supervised by the hearing examiner.

(4) The prehearing conference must be directed toward a
determination of the issues presented by the application,
the department's report, and an identification of the
witnesses and documentary exhibits to be presented by the
active parties who intend to participate in the hearing.

{5) 7The hearing examiner shall require the active
parties t¢ submit, in writing, and serve upon the other
active parties all direct testimony that they propose and
any studies, investigations, reports, or other exhibits that
any active party wishes the board to consider. These written
exhibits and any documents that the board itself wishes to
use or rely on must be submitted and served at least 20 days
prior to the date set for the hearing., For good cause shown,

the hearing examiner may allow the introduction of new
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evidence at any time.

(6) The hearing examiner shall allow discovery that
must be completed before the commencement of the hearing
upcen good cause shown and under other conditions as the
hearing examiner prescribes.

(7) Public witnesses and other interested public
parties may appear and present oral testimony at the hearing
or submit written testimony to the hearing examiner at the
time of their appearance. These witnesses are subject to
cross—examination.

{8) The hearing examiner shall issue a prehearing order
specifying the issues of fact and of law, identifying the
witnesses of the active parties, naming the public witnesses
and other interested parties who have submitted written
testimony in lieu of appearance, outlining the order in
which the hearing will proceed, setting forth those criteria
listed in [section 24] as to which no issue of fact or law
has been raised and that are conclusively presumed and are
not subject to further proof except for good cause shown,
and any other special rules to expedite the hearing that the
hearing examiner adopts with the approval of the beard.

{9) At the conclusion of the hearing, the hearing
examiner shall declare the hearing closed and shall, within
60 days of that date, prepare and submit to the beoard

proposed findings of fact, conclusions of law, and a
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recommended decision.

(10) The hearing examiner appointed to conduct a
certification proceeding under this sectlon shall ensure
that the time of the proceeding, from the date the
department's report 1is filed with the Dboard until the
recommended report and order of the examiner is filed with
the board, does not exceed 9 calendar months unless extended
by the board for gocd cause.

(11) The board or hearing examiner may waive all or a
porticn of the procedures set forth in subsections (2)
throughk {8) to expedite the hearing for a facility when the
department has recommended approval of a facility and no
objections have been filed.

NEW SECTTOk. Section 22. Parties to certification
proceeding —- waiver — statement of intent to participate.
(1) The parties to a certification proceeding or to a
proceeding involving the issuance of a decision, opiniocn,
order, certification, or permit by the board under [sections
1 through 36] may include as active parties:

(a) the applicant;

(b) each political entity, unit of local government,
and government agency entitled to receive service of a copy
of the application under [section 13];

{(c) a person entitled to receive service of a copy of

the application under [section 13];
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(d) a nonprofit organization formed in whole or in part

(i) promote conservation or natural beauty;

(ii) protect the environment, personal health, or other
biological values;

(iii) preserve historical sites:

{iv) promote consumer interests;

{v) represent commercial and industrial groups; oI

{vi) promote the orderly develepment of the areas in
which the facility is to be located; and

{e) any other interested person who establishes an
interest in the proceeding.

{2) The department must be an active party in any
certification proceeding in which the department recommends
denial of all or a portion of a facility.

{3) The parties to a certification proceeding may alsc
incluyde, as public parties, any Montana citizen and any
party referred to in subsections (1)(b} through (1l)(e).

(4) A party waives the right to be a party if the party
does not participate in the hearing before the board.

{5) Each unit of local government entitled to receive
service of a copy of the application under [section 13]
shall file with the board a statement showing whether the
unit of local governmen: intends to participate in the

certification proceeding. If the unit of local government

~25—~ HB 377

10

11
12
13
14
15
16
17
18
19
20
21
22

23

HB 0377/02

does not intend to participate, it shall 1list in this
statement its reasons for failing to do so. This statement
of intent must be published before the proceeding begins in
a newspaper of general circulation within the jurisdiction

of the applicable unit of local government.

NEW SECTION. Section 23. Record of hearing —
procedure -- rules of evidence -—- burden of proof. (1) Any
studies, investigations, reports, or other documentary

evidence, including those prepared by the department, that
any party wishes the board to consider or that the board
itself expects to use or rely upon must be made a part of
the record.

(2} A record must be made of the hearing and of aill
testimony taken.

{3) In a certification proceeding held under [secticn
i9], the applicant has the burden of showing by clear and
convincing evidence that the application should be granted
and that the criteria of [secticn 24] are met.

(4) All proceedings under [sections 19 through 23] are
governed by the procedures set forth in [sectiocns 19 through
21}, the procedural rules adopted by the board, and the
Montana Rules of Evidence unless one ©r more rules of
evidence are waived by the hearing examiner upon a showing
cf good cause by one or more of the parties to the hearing.

No other rules of procedure or evidence apply except that
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the contested case procedures of the Montana Administrative
Procedure Act apply if not in conflict with the procedures
set forth in [sections 19 through 23] or the procedural
rules adopted by the board.

NEW SECTION. Section 24. pecision of board —— findings
necessary for certification. (1) Within 180 days after
submission of the recommended decision by the department,
the board shall make complete findings, issue an opinion,
and render a final decision upon the record, either granting
or denying the application for a certificate as filed or
granting it upon terms, conditions, or modifications of the
siting of the facility as the board considers appropriate.

(2) The becard may not grant a certificate either as
proposed by the applicant or as modified by the board unless
it finds and determines:

(a) the nature of the probable environmental impact;

(b} that the facility minimizes adverse environmental
impact, considering the state of available technology and
the nature and econcmics of the various alternatives;

(¢) that the location of the facility as proposec
conforms to applicable state and local laws and regqulations,
except that the board may refuse to apply any local law or
regulatien if it finds that, as applied to the proposed
facility, the law or regulation is unreasonably restrictive

in view of the existing technology, of factors of cost or
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econemics, or of the needs of consumers, whether located
inside or outside of the directly atfected government
subdivisions;

(d) that the facility will serve the public interest;

(e} any impacts of the facility according to each of
the criteria listed in {section 15];

(f) that the proposed site 1is better suited for a
landfill than alternate sites in the state where the waste
originates; and

{(g) that the applicant has fully mitigated the loss of
wildlife habitat, either through onsite or cffsite habitat
improvements.,

{3) In determining that the facility will serve the
public interest, the board shall consider:

{a) the items listed in subsections (2}(a) and (2){(b);

(b} the benefits to the applicant and the state
resulting from the proposed facility;

{c) the effects of the economic activity resulting from
the proposed facility;

{d) the effects of the proposed facilit; on the public
health, welfare, and safety; and

{e) any other factors that it considers relevant.

NEW SECTION. Section 25. conditions imposed. If the
board determines that the location of all or a part ©of the

proposed megalandfill should be medified, it may condition
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its certificate upon the modification, provided that the
persons residing in the area affected by the modification
have been given reasonable notice aof the modification.

NEW SECTION. Section 26. License required. (1) &
person may not commence to construct a megalandfill in the
state without first applying for and obtaining a license
pursuant to 75-10-221. The licensing process must be
concurrent with the certification process required in
[section 11 through 251},

(2) The department shall make the decision to grant or
deny the 1license within 30 days of the certification
decision, as provided in [section 24].

(3} Once a license has been issued, a megalandfill may
not be constructed, operated, or maintained except in
conformity with the license and any terms, conditions, and

modifications contained in the license.

NEW SECTION. Section 27. License transferable. a

license may be transferred, subject to the approval of the
department, to a person who agrees to comply with the terms,
conditions, and modifications contained in [sections 1
through 361.

NEW SECTION. Section 28. opinion issued with decision
—= contents. (1) In rendering a decision on an application
for a license for a megalandfill, the department shall issue

an opinion stating its reasons for the acticn taken.
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(2) In addition to the reqguirements of 75-10-221, any
license issued by the department shall include the
following:

(a) an environmental evaluation statement related to
the megalandfill being certified. The statement must include
but not be limited to analysis of the following information:

{i} the environmental impact of the proposed facility:

{ii) any adverse environmental effects that cannot be
avoided by issuance of the license;

(iii) problems and objecticns raised by other £federal
and state agencies and interested groups; and

{iv) alternatives to the proposed facility;

(b} a plan for monitoring environmental effects of the
proposed facility;

{c) a plan for monitoring the certified megalandfill
site between the time of certification and completion of
construction: and

{d) a statement signed by the applicant showing
agreement to comply with the requirements of [sections 1
through 36] and the conditions of the certificate.

NEW SECTION. Section 29. Monitoring. The department
shall monitor the operations ©of all certificated facilities
to ensure continuing compliance with [secticons 1 through 36]
and with certificates issued under [section 11} and to

discover and prevent noncompliance with {sections 1 through
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36] or certificates issued under [section 11].

NEW SECTION. $Section 30. Revocation or suspension of
license. A license may be revcked or suspended by the
department following notice and an opportunity for a hearing
befcre the department for:

(1} any material false statement ian the application or
in accompanying statements or studies required of the
applicant 1f a true statement would have warranted the
department's refusal to grant a license;

{2} failure to comply with the terms or conditions of
the certificate; or

(3) wviclation of any provision of [sections 1 through
36], rules adopted under [sections 1 through 36], or orders
of the department.

NEW SECTION. Section 31. Enforcement by residents. (1)
A person with knowledge that a requirement of [sections 1
through 36] or a rule adopted under [sections 1 through 36]
is not being enforced by a public officer or employee whose
duty it is to enforce the requirement or rule may bring the
failure to enforce to the attention of the public officer o
employee by a written statement under ocath that states the
specific facts of the failure to enforce the requirement or
rule. Knowingly making false statements or charges in the
statements subjects the person to the penalties prescribed

for a violation of 45-7-202.
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(2} If the public officer or employee neglects or
refuses for an unreasonable time after receipt c¢f the
statement to enforce the requirement or rule, the person may
bring an action of mandamus in the district court of the
first judiecial district of Montana. If the court finds that
a requirement of {sections 1 through 36] or a rule adopted
under [sections 1 through 36] is not being enforced, the
court may order the public officer or employee whose duty it
is to enforce the reguirement or rule to perform those
duties. If he fails to do so, the public officer or employee
must be held in contempt of court and is subject to the
penalties provided by law.

NEW _SECTION. Section 32. Action to recover damages to
water supply. An owner of an interest in real property wha
obtains all or part of his supply of water for domestic,
agricultural, industrial, or other legitimate use from a
surface or underground source may sue a person to recover
damages for contamination, diminution, or interruption of
the water supply proximately resulting from the operation of
a facility. The remedy provided in this s=2ction does not
exclude the use of any other remedy that may be available
under the laws of the state.

NEW SECTION. Section 33. Judicial review of department
and board of health decisions. (1) An applicant aggrieved by

the final decision of the board on an application for a
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certificate or the final decision of the department on an
application for a license may obtain judicial review of that
decision by filing a petition in district court.

(2) The Jjudicial review procedure is the same as that
for contested cases under Title 2, chapter 4, part 7.

{3) This section does not prohibit the department from
holding a hearing on all matters that are not the subject of
a pending appeal by the applicant under subsection (1).

NEW SECTION. Section 34. Penalties Ffor violation —--
civil action by attorney general. (l} (a) A person who
commences to construct or operate a megalandfill without
obtaining a certiflcate required under [section 11] and a
license required under [section 26], who constructs,
operates, or maintains a facility other than in compliance
with the certificate or viclates any other provision of
[sections 1 through 36) or any rule or order adopted under
isections 1 through 36}, or who knowingly submits £false
information in any report, long-range plan, or application
required by [sections 1 through 36] is liable for a civil
penalty as provided in subsection (2}.

{b) EBEach day of a continuing violation constitutes a
separate offense.

{(c) The penalty is recoverable in a civil suit brought
by the attorney general on behalf of the state in the

district court of the first judicial district of Montana.
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(2) A person who knowingly violates the oprovisicons of
subsection (1) shall be fined not more than $25,000 for each
viclation or be impriscned for not more than 1 year, or
both. Each day o©of a continuing violation constitutes a
separate offense.

{3) In addition to any penalty provided in subsection
(1) or (2), whenever the department determines that a person
is violating or is about to violate any of the provisions of
[{sections 1 through 36], it may refer the matter to the
attorney general who may bring a civil action on behalf of
the state in the district court of the first judicial
district of Montana for injunctive or other appropriate
relief against the violation and to enforce [sections 1
through 36} or a certificate issued under [section 11]. Upon
a proper showing, a permanent or preliminary injunction or
temporary restraining order must be granted without bhond.

{(4) The department shall alsc enforce [sections 1
through 36)] and may bring legal actions to accomplish the
enforcement through its own legal counsel.

{5) All fines and penalties collected must be deposited
in the solid waste management account for the use of the

department in administering [sections 1 through 36].
NEW SECTION. Section 35. order not stayed by appeal ——

stay or suspension by court —-— limitations. An appeal from a

department order does not automatically stay or suspend the
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operation of the order. The c¢ourt may, upon motion by a
party, stay or suspend, in whole cor in part, the operation
of the department's order on terms the court considers just.
The court's action must be in accordance with the practice
of courts exercising eguity Jjurisdiction, subject to the
following limitations:

{1) A stay may not be granted without notice to the
parties and an opportunity to be heard by the court.

{2) A department order may not be stayed or suspended
without finding that irreparable damage would otherwise
result to the party seeking the stay or suspension, and a
stay or suspension must specify the nature of the damage.

NEW SECTION. Section 36. Surety bond. If an order of
the department is stayed or suspended, the court may require
a bond with good and sufficient surety conditioned that the
party petitioning Ffor review answer for all damages caused
by the delay in enforcing the order of the department. The
cost of the bond is not chargeable te the applicant as part
of the fee. If the party petitioning for review prevails
upon final resclution of an appeal, the party does not
forfeit bond and is not responsible for damages caused by
delay.

NEW SECTION. Section 37. codification instruction,
{Sections 1 through 36] are intended to be codified as an

integral part of Title 75, chapter 10, and the provisions of
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Title 75, chapter 10, apply to [sections 1 through 35].

NEW SECTION. Section 38. Effective date.
effective on passage and approval.

-End-

-36~
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HOUSE BILL NO. 377
INTRODUCED BY RANEY, WEEDING, HARP, T. BECK, YELLOWTAIL,
DRISCOLL, GILBERT

BY REQUEST OF THE ENVIRONMENTAL QUALITY COUNCIL

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A
CERTIFICATION AND LICENSING PROCESS FOR MEGALANDFILLS:
PROVIDING FOR CONTRACTS FOR IKRFORMATION; REQUIRING THE
SUBMISSION OF LONG-RANGE PLANS; REQUIRING A CERTIFICATE OF
SITE ACCEPTABILITY; SPECIFYING ENVIRONMENTAL FACTORS TO BE
EVALUATED; REQUIRING A FILING FEE; PROVIDING A CCONTESTED
CASE HEARINGS PROCESS; SPECIFYING DECISIONMAKING CRITERIA:
REQUIRING A LICENSE; REQUIRING MONITORING; PROVIDING FOR
ENFORCEMENT BY RESIDENTS: PROVIDING A MECHANISM TO RECOVER
DAMAGES FOR CONTAMINATION OF A DRINKING WATER SUPPLY;
PROVIDING FOR JUDICIAL REVIEW; PROVIDING PENALTIES FCR
VIOLATIONS; PROVIDING A SURETY BOND; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
it granis rulemaking authority to the board of health and
environmental sciences and to the department of health and
environmental sciences. It is the intent of the legislature

that these regulaticns be designed to protect the public
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health, safety, and welfare and the environment.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1
through 36] may be cited as the "Montana Megalandfill Siting
Act".

NEW SECTION. Section 2. purpose. (L It is the
constitutionally declared policy of this state to maintain
and improve a c¢lean and healthful environment for present
and future generations, to protect the environment from
degradation and prevent unreasonable depletion and
degradation of natural resources, and to provide for
administration and enforcement to attain these objectives,

(2) The construction of solid waste facilities that
dispose of over 200,000 tons of waste a year (megalandfills)
may be necessary to meet increasing state and national needs
for s0lid waste disposal capacity. However, due to the
volume of waste processed, megalandfills may adversely
affect the environment, surrounding communities, and the
welfare of the citizens of this state. Therefore, it is
necessary to ensure that the location, construction, and
operation of megalandfills will produce minimal adverse
effects on the environment and upon the citizens of this
state by providing that a megalandfill may not be

constructed or operated within this state without a

THIRD READING

-2= BB 377
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certificate of site acceptability pursuant to [section 11}
and a license t¢ operate acgquired pursuant to [section 26]
and 75-10-221.

NEW SECTION. Section 3. bpefiniticns. As used in
[sections 1 through 36], the following definitions apply:

{1} "application® means an application for a
certificate and license submitted in acccrdance with
[sections 11 through 281 and the rules adopted under
[{sections 11 through 28}.

{2) "Board" means the board of health and environmental
sciences provided for in 2-15-2104.

{3) "Certificate™ means the certificate of site
acceptability issued by the board under [section 11} that is
required for siting a megalandfill.

{(4) “"Commence to construct" means:

(a) any clearing of land, excavation, construction, or
other action that would affect the environment of the site,
except that the term does not mean changes for securing
geological data, including necessary borings to ascertain
subsurface conditions;

(b} the modification or upgrading of an existing solid
waste disposal facility intc a megalandfill, except that the
term dces not pertain to maintenance or repair ©f an
existing facility.

{5) "Department"” means the department of health and
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environmental sciences provided for in Title 2, chapter 15,
part 21,

(6) "Dispose” or "disposal" means the dlischarge,
injection, deposit, dumping, spilling, leaking, or placing
of any sclid waste into or onto the land so that the solid
waste or any constituent of it may enter the environment or
be emitted inte the air or discharged into any water,
including ground waters.

(7) "Megalandfill” OR_"FACILITY" means any new ofr
existing solid waste landfill facility that accepts more

than 200,000 tons a year of solid waste OR_ANY ASH MONOFILL

THAT ACCEPTS 35,000 TONS OR MORE A YEAR OF SOLID WASTE

INCINERATOR ASH, EITHER FLY ASH OR BOTTOM ASH.

{8) "Person" means an individual, firm, partnership.,
company, association, corporation, city, town, local
governmental entity, or any other govérnmental or private
entity, whether organized for profit or not.

{9) (a) "Solid waste" means all putrescible and
nonputrescible wastes, including but not limited to garbage:;
rubbish; refuse; ashes; sludge from sewage treatment plants,
water supply treatment plants, or air pollution control
facilities; construction and demolition wastes; dead
animals, including offal; dJdiscarded home and industrial
appliances; wood products or wood byproducts; and inert

materials,
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(b) "Solid waste" does not mean municipal sewage,
industrial wastewater effluents, mining wastes regulated
under the mining and reclamation laws administered by the
department of state lands, slash and forest debris regulated
under laws administered by the department of state lands, or
marketable bypreducts.

(10) "Solid waste landfill"™ means any publicly or
privately owned landfill or landfill unit that receives
household waste or other types of waste, including
commercial waste, nonhazardous sludge, and industrial solid
waste. The term does not include land application units,
surface impoundments, injection wells, or waste piles.

NEW SECTION. Section 4. adoption of rules by board.
The board may adopt rules implementing the certification
provisions of [sections 1 through 36]), including rules
regarding the filing and contents of the applicaticon, proof
of service and notice requirements, environmental factors to
be evaluated, filing fee, hearings process, and other
components of the certificate and certification process that

the board considers necessary.

NEW SECTION. Section £, adoption of  rules by

department. The department may adopt rules implementing the
licensing provisions of [sections 1 through 361, inciluding
tules regarding the contents of the application, monitoring,

and other components of the license and licensing process
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that the department considers necessary.

NEW SECTION. Section 6. contracts for information. (1)
The department may contract with a potential applicant under
[sections 1 through 36] in advance of the £iling of a formal
application for the development of information or the
provision of services by the department required under
{sections 1 through 36].

{2) Payments made to the department under a contract
must be credited against the fee payable under [section 161,

NEW SECTION. Section 7. Grants, gifts, and funds. The
department may receive grants, gifts, and other funds from
any public or private source to assist in its activities
under [sections 1 through 36].

NEW SECTION. Section 8. Money to solid waste
management account. All fees, taxes, fines, and penalties
coliected under {sections 1 through 36], except those
collected by a Jjustice's court, must be deposited in the
sclid waste management account as provided in 75-10-117 for
use by the department 1in carrying out its functions and
responsibilities related to scolid waste management.

NEW SECTION. Section 9. Annual long-range plan
submitted -— contents -- available to public. (1) A person
may not file an application for a certificate of site
acceptability required by [section 11] unless the

megalandfill bhas been adequately identified in a long-range
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plan at least 2 years prior to acceptance of an application
by the departme t.

(2) The annual long-~range plan mnust be submitted by
July 1 of each year and must include the following:

(a) the general location, size, and type of all
facilities to be owned and operated by thé person for which
construction is projected during the ensuing 2 years, as
well as those facilities to be clecsed during the planning
period;

{(b) a description of the efforts to involve
environmental protection and land use planning agencies in
the planning process, as well as other efforts to identify
and minimize environmental problems at the earliest possible
stage in the planning process;

(c) projections of the demand for the service rendered
by the person and an explanation of the basis for those
projectiens and a description of the manner and extent to
which the proposed facilities will meet the projected
demand; and

{d} additicnal information that the department by rule
or the department on its own initiative or upon the advice
of interested state agencies requests in order to carry out
the purposes of [sections 1 through 361].

{3) The plan must be furnished to the governing body of

each county in which any facility included in the plan under
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subsection (2)(a) is proposed to be located and must be made
available to the public by the department. The applicant
shall give public notice throughout the state by publishing
at least once a week for 2 consecutive weeks a sSummary of
the proposed plan in newspapers of general circulation., The
plan must alsc be filed with the environmental quality
council, the department of highways, the department of state
lands, the department of £ish, wildlife, and parks, the
department of commerce, and the department of natural
regources and conservation. Interested persons may obtain a
copy of the plan by written request and payment to the
department of the costs of copying the plan.

NEW SECTION. Section 10. Study of included facilities.
1f a person identifies a proposed facility in its loag-range
plan, submitted pursuant to {section 9], as one on which
construction is proposed within the 2-year period following
gubmission of the plan, the department shall begin to
examine and evaluate the proposed site to determine whether
construction of the proposed facility would unduly impair

the environmental, SOCIAL, AND ECONOMIC values described in

[section 15]. The study may be continued until a person
files an application for a certificate under [section 11].
Information gathered under this section may be used to
support findings and recommendations required for issuance

of a certificate and a license.
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NEW SECTION. Section 11. Certificate reguired. (1} A
person may not construct a megalandfill ;n the state without
first applying for and obtaining a certificate of site
acceptability from the board.

(2} A certificate may only be issued pursuant to
[sections 11 through 25].

NEW SECTION. Section 12. certificate transferable. A
certificate may be transferred, subject to the approval of
the board, to a person who agrees to comply with the terms,
conditions, and modifications contained in ([secticons 1
through 361].

NEW SECTION. Section 13, Application -- £filing and
contents —— proof of service and notice. (1) (a) An
applicant shall file with the department an application for
a certificate under [section 111 in a form the board
requires, containing the following information:

(i) a description of the proposed location and of the
facility to be built;

(ii) a summary of any studies that have been made of the

environmental impaet, SOCIAL, AND ECONOMIC IMPACTS of the

facility;

{(iii) a description of at least three reasonable
alternate locations for the facility, a general description
of the comparative merits and detriments of each location

submitted, and a statement of the reasons why the proposed
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location is best suited for the facility:

{iv} baseline data for the primary and reasonable
alternate locations;

(v) at the applicant's option, an environmental study
plan to satisfy the requirements of {sections 1 through 36];
and

(vi) other information that the applicant considers
relevant or that the board by order or rule may require OR

THAT THE DEPARTMENT BY ORDER OR RULE MAY REQUIRE.

(b) A copy or copies of the studies referred to in
subsection (1){a)(ii) must be filed with the department, if
ordered, and must be available for public inspection.

(2) An application must be accompanied by prcof of
service of a copy of the application on the chief executive
officer of each unit of local government, each county
commissioner, city or county planning board, and solid waste
district, and each federal agency charged with the duty of
protecting the environment or of planning land use located
in the area in which any portion of the proposed facility is
proposed or is alternatively proposed to be located and on
the following state government agencies:

(a) environmental gquality council;

(b) department of fish, wildlife, and parks;

(c} department of state lands;

(d) department of commerce;
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(e) department of highways; and

(f) departrent of natural resources and conservation.

(3) An application must be accompanied by proof that
public notice was given to persons residing in the area in
which any portion of the proposed facility is proposed or is
alternatively proposed to be located by publication of a
summary of the application in newspapers of general
circulation that will substantially inform those persons of
the application.

NEW SECTION. Section 14. Supplemental material —
amendments. (1) An application For an amendment of an
application or a certificate must be in a form and contain
information as the board by rule or the department by order
prescribes. Notice of an amendment must be given as provided
in [section 13(3) and (4)].

(2) An applicaticn may be amended by an applicant any
time prior to the report made by the department under
{section 171, 1f the proposed amendment prevents the
department from carrying out its duties and responsibilities
under [sections 1 through 36)], the department may require
additional filing fees as the department determines
necessary or may require a new application and filing fee.

(3) The applicant shall submit supplemental material in
a timely manner as requested by the department or as offered

by the applicant to explain, support, or provide details
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with respect to an item described in the original
application. This supplemental material may be submitted
without filing an application for an amendment. The
department's determination as to whether information is
supplemental or whether an application for amendment is

required is conclusive.

NEW SECTION. Section 15. Environmental, SOCIAL, AND

ECONOMIC factors evaluated during certification. 1In
evaluating applicaticns for a cartificate of gite
acceptability, the department shall give consideration to
the following list of envirenmentai factors and regulations,
where applicable, and may by rule add to the factors
enumerated in this section:

{1) siting criteria for municipal solid waste landfills
consistent with federal requirements as described in 40 CFR
part 258;

{2) siting criteria described under the Montana Solid
Waste Management Act, Title 75, chapter 10, part 2, and
rules adopted under that part;

(3) the Montana solid waste management plan;

(4) solid waste digposal needs, including:

(a) availability and desirability of alternative
ssurces METHORS of solid waste disposal in lieu of the
proposed facility;

{b) promotional activities of the applicant that may

-12- HB 377
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have given rise to the need for the facility:

{(c) social benefits CHANGES resulting from the
facility, including protection of public health and
environmental quality:; and

(d) integrated waste management activities that could
reduce the need for additional solid waste disposal
capacity;

(5) land use impacts, including:

(a) the area of land required and its ultimate use;

(b) consistency with state and regional sclid waste
plans;

{c) consistency with existing and projected nearby land
use;

{d) alternative uses of the site;

(e} the impact on the population already in the area
and the population attracted by construction or operation of
the facility;

(f) the impact of availability of solid waste disposal
at the facility on growth patterns and population dispersal;

{g) construction materials and practices, including
quality control and gquality assurance plans to be followed
during construction of all phases of the proposed facility;

(h) scenic impacts;

{i) the effects on natural systems, wildlife, and plant

life;
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{3) the impacts on important historic, architectural,
archaeological, and cultural areas and features;

(k) the impacts on public facilities and
accommodations; and

{1) opportunities for Jjoint use with solid waste

disposal-intensive industries; AND

(M) THE ECONOMIC IMPACT ON THE LOCAL AREA, LOCAL

GOVERNMENT INFRASTRUCTURE, AND EXISTING INDUSTRY;

{6) water resources impacts, including:

{a) hydrologic studies of the adequacy of water supbly
and the impact of the facility on streamfiow, lakes, and
reservoirs;

{b) hydrologic studies of the impact of the facility on
groﬁnd water, including vadose zone studies describing the
potential for leachate to migrate from the facility to
groumd water;

{c) an inventory of effluents, including physical,
chemical, and biological characteristics;

{d) hydrologic studies of effects of effluents on
receiving waters;

(e) the effect of the facility on water cuality:

(E) the facility's proiected water uses;

{g) the effects on plant and animal life, including
algae, macroinvertebrates, and fish population:

(hy effects on unigue or otherwise significant
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ecosystems, such as wetlands; and

{i) ground water, vadose zone, and methane gas
monitoring systems and programs; and

{7) characteristics of sclid wastes that will be
disposed of at the facility, including:

(a) the rate of solid waste disposal;

(b) the solid waste handling practices proposed to be
used; and

{c) the present and expected Euture physical and
chemical characteristics of the solid wastesr; AND

(D} INSPECTION PRACTICES FCR PREVENTING THE ILLEGAL

DUMPING OF HAZARDOUS WASTE INTO THE FACILITY;

(B) TRANSPORTATION PRACTICES, INCLUDING:

{A) ROUTE AND MODE OF TRANSPORTING WASTE;

{B) ENVIRONMENTAL, SOCIAL, AND ECONOMIC IMPACTS OF

TRANSPORTATION FACILITIES; AND

(C) TRANSFER FACILITIES.

NEW SECTION. Section 16. riling fee —- accountability
-- refund ~- use. (1) (a) The applicant shall pay to the
department a filing fee as provided in this section based
upon the department's estimated costs of processing the
application for a certificate. The filing fee must be
deposited in the sclid waste management account for the use
of the department in administering [sections 1 through 36].

The initial filing fee may not exceed the following scale
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based upon the megalandfill's projected annual tonnage of
waste;

(i) a base fee of $40,000; plus

(ii) 20 cents per ton for every ton of waste over
200,000 tons.

{b) The department may allow a credit against the fee
payable under this section for the applicant's costs of
developing information or providing services required under
[sections 1 through 36] or required for preparation of an
environmental impact statement under the Montana
Environmental Policy Act, Title 75, chapter 1, part 1, or
the National Environmental Policy Act, 42 U.S.C. 4321, et
seq., The  applicant may submit the information or a
description of the services performed to the department,
together with an accounting of the expenses incurred in
preparing the information or performing the services. The
department shall evaluate the applicability, validity, and
usefulness of the data or services and determine the
expenses that may be credited against the filing fee payable
under this section. Upon 30 days' notice te the applicant,
this credit may at any time be reduced if the department
determines that the amount to be credited 1is necessary to
carry out its responsibilities under [sections 1 through
36}.

(2) {a) The department may contract with an applicant
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after the filing of a formal application for the development
of information or the provision of services required under
[sections 1 through 36]. The contract may continue an
agreement entered into pursuant to [section 6]. Payments
made to the department under a contract must be credited
against the fee payable under this section. The revenue
derived from the f£iling fee must be sufficient to enable the
department and the board to carry out their responsibilities
under [sections 1 through 36]. The department may amend a
contract to require additional payments £for necessary
expenses up to the limits set forth in subsection (1l)(a)
upon 30 days' notice to the applicant. The department and
appiicant may enter into a contract that exceeds the scale
provided in subsection ([1)(a}.

{by If a contract is not entered into, the applicant
shall pay the £iling fee in installments in accordance with
a schedule of installments developed by the department;
however, an installment may not exceed 20% of the total
filing fee provided feor in subsection (1).

({3) The applicant is entitled to an accounting of money
spent and to a refund with interest at the rate of 6% a year
of the portion of the filing fee not spent by the department
in carrying out its responsibilities under (sections 1
through 36]. A refund must be made after all administrative

and jJjudicial remedies have been exhausted by all parties to
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the certification proceedings.

(4) The revenue derived from the filing fees must be
used by the department in compiling the information reguired
for rendering a decision on a certificate and for carrying
out other responsibilities of the department and the board
under [sections 1 through 36].

NEW _SECTION. Section 17. study, evaluation, and report
on proposed facility. (1) After receipt of an application,
the department shall within 90 days notify the applicant in
writing that:

(a) the application is accepted as complete; or

{b} the application is not complete and 1list the
deficiencies. Upon correction of these deficiencies and
resubmission by the applicant, the department shall within
30 days notify the applicant in writing that the application
is in compliance and is accepted as complete.

(2) Upon receipt of an application complying with
[sections 9 through 17], the department shall commence an
intensive study and evaluation of the proposed facility and
its effects, considering all applicable criteria listed in
[section 24]. The department shall use, to the extent it
considers applicable, valid and useful existing studies and
reports submitted by the applicant or compiled by a state or

federal agency.

(3) Within 1 year following acceptance of a complete
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application for a facility, the department shall make a
report to the .oard that must cortain the depaitment's
studies, evaluations, recommendaticns, other pertinerit
documents resulting from its study and evaluation, and an
environmental impact statement or analysis prepared pursuant
to the Montana Environmental Policy Act, Title 75, chapter
1, part—%7 if applicable,.

NEW SECTION. Section 18. voiding of application. An
application may be veoided by the department for:

(1) any material and knowingly false statement in the
application or in accompanying statements or studies
requiréed cf the applicant;

{2) failure to file an application in substantially the
form and content required by [section 13] and the rules
adopted under [section 13]; or

(3) failure to deposit the filing fee as provided in
[section 16].

NEW SECTION. Section 19. BHearing date -- 1location ——
department to act as staff. (1) Upon receipt of the
department's report submitted under [section 17], the board
shall set a date for a héaring tc begin not more than 120
days after receipt of the report. A certification hedring
must be conducted by the board in Helena or in the county
seat o©f the county in which the facility or the greatést

pertion of the facility is to be locdted.
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{2) Except as providéd in [section 21]; the depaitméiit
shall act as the &ataff for the board throughout thé
decisionmaking process and the board may regquest that the
department present testimony or cross-examine witnesses as
the board considers necessary and appropriate.

NEW SECTION. Section 20. cCertificate amendments. (1)
Within 30 days after notice of an amendment to a certificate
is given as provided in [secticon 14], including notice to
all activé parties to the original proceeding; the

departmént shall determine whether the proposed change in

the facility would result in a material increase in any

environmental impa=t, SOCIAL, AND ECONOMIC IMPACTS caused by

the Ffacility or a substantial change in the location of all
or a portion of the facility as set forth in the
certificate. If the department determines that the proposed
changé would result in a material increase in any
environmental impact caused by the facility or a substantial
change in the location of all or a portion of the facility.
the board shall hold a hearing in the same manner as a
hearing is held on an application for a certificaté. After
the hearing, the board shall grant, deay, or modify thé
améndment with conditions it considers appropriaté.

{Z) In cases whére the départment determines that the
proposed changé in the facility would not result in a

matéridl  iAérédsé in any environmental impact or would not
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be a substantial change in the location of all or a portion
of the facility, the board shall grant the amendment either
as applied for or upon terms or conditions as the board
considers appropriate unless the department's determination
is appealed to the board within 15 days after notice of the
department's determination is given.

(3) If the department or the board, under subsection
(4), determines that a hearing 1is reguired because the
proposed change would result in a material increase in any
environmental impact of the facility or a substantial change
in the location of all or a portion of the €facility, the
applicant has the burden of showing by clear and convincing
evidence that the amendment should be granted.

(4) If the department determines that the proposed
change in the facility would not result in a material
increase in any environmental impact or would not be a
substantial change in the location of all or a portion of
the facility and a hearing 1is required because the
department's determination is appealed to the board as
provided in subsection (2), the appellant has the burden of
showing by clear and convincing evidence that the proposed
change in the facility would result in a material increase
in any environmental impact of the facility or a substantial
change in the location of all or a porticn of the facility

as set forth in the certificate.
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NEW SECTION. Section 21. Hearing examiner -
restrictions —~ duties. (1) The board shall appeint a

hearing examiner to conduct certification proceedings under
{sections 1 through 36]. The hearing examiner may not be a
member of the board or an employee of the department or the
board. A hearing examiner must be appointed within 20 days
after the department's report has been filed with the board.

{(2) A preheéring conference must be held, following
notice, within 60 days after the department's report has
been filed with the board.

{3} The prehearing conference must be organized and
supervised by the hearing examiner.

(4) The prehearing conference must be directed toward a
determination of the issues presented by the application,
the department's report, and an identification of the
witnesses and documentary exhibits to be presented by the
active parties who intend to participate in the hearing.

(5} The hearing examiner shall require the active
parties to submit, in writing, and serve upon the other
active parties all direct testimony that they propose and
any studies, investigations, reports, or other exhibits that
any active party wishes the board to consider. These written
exhibits and any documents that the board itself wishes to
use or rely on must be submitted and served at least 20 days

prior to the date set for the hearing. For good cause shown,
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the hearing examiner may allow the introduction of new
evidence at any cime.

(6) The hearing examiner shall allow discovery that
must be completed before the commencement of the hearing
upon good cause shown and under other conditions as the
hearing examiner prescribes.

(7) Public witneases and other interested public
parties may appear and present oral testimony at the hearing
or submit written testimony to the hearing examiner at the
time of their appearance. These witnesses are subject to
cross—examination.

{8) The hearing examiner shall issue a prehearing order
specifying the issues of fact and of law, identifying the
witnesses of the active parties, naming the public witnesses
and other interested parties who have submitted written
testimony in lieu of appearance, outlining the order in
which the hearing will proceed, setting forth those criteria
listed in [section 24] as to which no issue of fact or law
has been raised and that are conclusively presumed and are
not subject to further proof except for good cause shown.,
and any other special rules to expedite the hearing that the
hearing examiner adopts with the approval of the board.

{9) At the conclusion o©of the hearing, the hearing
examiner shall declare the hearing clocsed and shall, within

60 days of that date, prepare and submit to the board
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proposed findings of fact, conclusions of law, and a
recommended decision,

{10) The hearing examiner appointed to conduct a
certification proceeding under this section shall ensure
that the time of the proceeding, from the date the
department’'s report is filed with the board until the
recommended report and order of the examiner is filed with
the board, does not exceed 9 calendar months unless extended
by the board for good cause.

(11) The board or hearing examiner may waive all or a
portion of the procedures set forth in subsections (2)
through (8) to expedite the hearing for a facility when the
department has recommended approval of a facility and no

objections have been filed.

NEW SECTION. Section 22. Parties to certification

praceeding -- waiver —-- statement of intent to participate.
(1) The parties to a certificatien proceeding or to a
proceeding involving the issuance of a decision, opinion,
order, certification, or permit by the board under [sections
1 through 36] may include as active parties:

(a) the applicant;

{b) each political entity, unit of local government,
and government agency entitled to receive service of a .copy
of the application under [section 13];

(e) a person entitled to receive service of a copy of
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the application under {section 13];

{d) a nonprofit organization formed in whole or in part

{i) promote conservation or natural beauty;

{ii) protect the environment, personal health, or other
biological values:;

(iii) preserve historical sites;

(iv) promote consumer interests;

(v) represent commercial and industrial groups; or

(vi) promote the orderly development of the areas in
which the facility is to be located; and

(e} any other interested person who establishes an
interest in the proceeding.

(2) The department must be an active party in any
certification proceeding in which the department recommends
denial of all or a portion of a facility.

{3) The parties tc a certification proceeding may also
inciude, as public parties, any Montana citizen and any
party referred to in subsections (1)(b)} through (l){e}.

{4} A party waives the right to be a party if the party
does not participate in the hearing before the board.

{5) EBach unit of leocal government entitled to receive
service of a copy of the application under [section 13]
shall file with the board a statement showing whether the

unit of local government intends to participate in the
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certification proceeding. If the unit of local government
does not intend to participate, it shall 1list in this
statement its reasens for failing to de so. This statement
of intent must be published befotre the proceeding begins in
a newspaper of general circulation within the Jjurisdiction
of the applicable unit of local government.

NEW SECTION. Section 23. Record of hearing -
procedure -- rules of evidence —— burden of proof. (1) Any
studies, investigations, reports, or other documentary
evidence, including those prepared by the department, that
any party wishes the board to consider or that the board
itself expecks to use or rely upon must be made a part of
the record.

(2} A record must be made of the hearing and of all
testimony taken.

{3) In a certification proceeding held under [section
19], the applicant has the burden of showing by c¢lear and
canvincing evidence that the application should be granted
and that the criteria of [section 24] are met.

(4) All proceedings under [sections 19 through 23] are
governed by the procedures set forth in [sectimns 19 through
23], the procedural rules adopted by the board, and the
Montana Rules of Evidence unless one o¢r more rules of
evidence are waived by the hearing examiner upon a showing

of good cause by one or more of the parties tc the hearing.
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No other rules of procedure or evidence apply except that
the contested case procedures of the Montana Administrative
Procedure Act apply if not in conflict with the procedures
set forth in [sections 19 through 23] or the procedural
rules adopted by the board.

NEW_SECTION. Section 24. Dpecision of board -- findings
necessary for certification. (1) Within 86 20 days after
submission of the recommended decision by the department,
the board shall make complete findings, issue an opinion,
and render a final decision upon the record, either granting
or denying the application for a certificate as filed or
granting it upon terms, conditions, or modifications of the
siting of the facility as the board considers appropriate.

{2} The board may not grant a certificate either as
proposed by the applicant or as modified by the board unless
it finds and determines:

{a) the nature of the probable environmental impact;

(b) that the facility minimizes adverse environmental
impact, considering the state of available technolegy and
the nature and economics of the various alternatives;

(€) that the location of the Ffacility as proposed
conforms to applicable state and local laws and regqulations,
except that the board may refuse to apply any local 1law or
requlation if it finds that, as applied to the proposed

facility, the law or regulaticn is unreascnably restrictive
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in view of the existing technology, of factors of cost or
economics, or of the needs of consumers, whether Jlocated
ingide or outside of the directly affected government
subdivisions;

{d) that the facility will serve the public interest;

(e) any impacts of the facility according to each of
the criteria listed in [section 151;

(f£) that-the-proposed-—aite-—is——better--aunited-—for-—a
iandfiii~—than--aiternate-sites—-in-the-state-where-the-waste
originates THE SOLID WASTE DISPOSAL NEEDS LISTED IN [SECTION
15¢(4)]1:; and

(g9) fhat the applicant has fully micigated the loss of

wildlife habitat, either through onsite or offsite habitat
impr'ovementsf

{3} 1In determining that the facility will serve the
public interest, the board shall congider:

{a) the items listed in subsections (2){a) and (2){b):

{b) the benefits to the applicant and the state
resulting from the proposed facility;

{c) the effects of the economic activity resulting from
the proposed facility;

(d) the effects of the proposed facility on the public
health, welfare, and safety; and

(e) any other factors that it considers relevant.

NEW SECTION. Section 25. conditions imposed. If the
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board determines that the location of all or a part of the
proposed megalandfill should be modified, it may condition
its certificate upon the modification, provided that the
persons residing in the area affected by the modification
have been given reasonable notice of the modification.

NEW SECTION. Section 26. License required. (1} &
person may not commence to construct a megalandfill in the
state without first applying for and obtaining a 1license
pursuant to 75-10-221. The licensing process must be
concurrent with the certification process required in
[section 11 through 25].

{2) The department shall make the decision to grant or
deny the license within 30 days of the certification
decision, as provided in [section 24].

{3) Once a license has been issued, a megalandfill may
not be constructed, operated, or maintained except in
conformity with the license and any terms, conditions, and

modifications contained in the license.

NEW SECTION. Section 27. License transferable. A

license may be transferred, subject tc the approval of the
department, tc¢ a person who agrees to comply with the terms,
conditions, and modifications contained in [sections 1
through 36].

NEW SECTION, Section 28. opinion issued with decision

-— contents. (1) In rendering a decision on an application
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for a license for a megalandfill, the department shall issue
an opinion stating its reasons for the action taken.

{2) In addition to the requirements of 75-10-221, any
license issued by the department shall include the
following:

{a) an environmental evaluation statement related to
the megalandfill being certified. The statement must include
but not be limited to analysis of the following information:

(i} the environmental impact of the proposed facility;

(ii) any adverse environmental effects that cannot bhe
avoided by issuance of the license;

(iii) problems and objections raised by other federal
and state agencies and interested groups; and.

(iv) alternatives to the proposed facility:;

{b) a plan for monitoring environmental effects of the
proposed facility;

(c) a plan for monitoring the certified megalandfill
site between the time of certification and completion of
construction; and

{d) a statement signed by the applicant showing
agreement to comply with the requirements of [sections 1
through 36) and the conditions of the certificate,

NEW SECTION. Section 29. Monitoring. The department
shall monitor the operations of all certificated facilities

to ensure continuing compliance with [sections 1 through 36]
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and with certificates issued under (section 11} and to
discover and pr.vent noncompliance with [sections 1 through
36] or certificates issued under {section 11],

NEW SECTION. Section 30. Revocation or suspension of
license. A license may be revoked or suspended by the
department following notice and an opportunity for a hearing
before the department for:

(1) any material false statement in the application or
in accompanying statements or studies required of the
applicant if a true statement would have warranted the
department's refusal to grant a license;

(2) failure to comply with the terms or conditions of
the certificate; or

(3) violation of any provision of [sections 1 through
36], rules adopted under [sections 1 through 36], or orders
cf the department.

NEW SECTION. Section 31. Enforcement by residents. (1)
A person with knowledge that a requirement of [sections 1
through 36} or a rule adopted under [sections 1 through 36)
is not being enforced by a public officer or employee whose
duty it is to enforce the requirement or rule may bring the
failure to enforce to the attention of the public officer or
employee by a written statement under cath that states the
specific facts of the failure to enforce the requirement or

rule, Knowingly making false statements or charges in the
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statements subjects the person to the penalties prescribed
for a violation of 45-7-202.

(2) 1If the public officer or employee neglects or
refuses for an unreasonable time after receipt of the
statement to enforce the requirement or rule, the person may
bring an action of mandamus in the district court of the
first judicial district of Montana. If the court finds that
a requirement of [sections 1 through 36} or a rule adopted
under [sections 1 through 36] is not being enforced, the
court may order the public officer or empioyee whose duty it
is to enforce the requirement or rule to perform those
duties. If he fails to do so, the public officer or employee
must be held in contempt of court and is subject to the
penalties provided by law.

NEW SECTION. Section 32. Action to recover damages to
water supply. An owner of an interest in real property who
abtains all or part of his supply of water for domestic,
agricultural, industrial, or other legitimate use from a
surface or underground source may sue a person to recover
damages for contamination, diminution, or interruyption of
the water supply proximately resulting from the operation of
a facility. The remedy provided in this section does not
exclude the use of any other remedy that may be available

under the laws of the state.

NEW SpcTion. &Bection 33. Judicial review of department
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and board of health decisions. (1) An applicant aggrieved by
the final decision of the board on an application for a
certificate or the final decision of the department on an
application for a license may obtain judicial review of that
decision by filing a petition in district court.

(2) The judicial review procedure is the same as that
for contested cases under Title 2, chapter 4, part 7.

(3) This section does not prohibit the department from
holding a hearing on all matters that are not the subject of
a pending appeal by the applicant under subsection (1).

NEW SECTION. Section 34. renalties for violation --
civil action by attorney general. (1) (a) A person who
commences Lo construct or operate a megalandfill without
cbtaining a certificate required under [section 111 and a
license required under (section 26}, who constructs,
operates, or maintains a facility other than in compliance
with the certificate or violates any other provision of
{sections 1 through 36] or any rule or order adopted under
[sections 1 through 36], or who knowingly submits false
information in any report, long-range plan, or application
required by [sections 1 through 36] is liable for a civil
penalty as provided in subsection (2).

(b) Each day of a continuing violation constitutes a

separate cffense.

(c) The penalty is recoverable in a civil suit brought
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by the attorney general on behalf of the state in the
district court of the first judicial district of Montana.

(2} A person who knowingly violates the provisions of
subsectian (1) shall be fined not more than $25,000 for e=ach
violation or be imprisoned for not more than 1 year, oOr
baoth, Each day of a continuing wvioclation constitutes a
separate offense.

{3) 1In addition to any penalty provided in suybsection
{1) or {(2), whenever the department determines that a person
is violating or is about to vioclate any of the provisions of
[sections 1 through 36], it may refer the matter to the
attorney general who may bring a civil action on behalf of
the state in the district court of the first judicial
district of Montana for injunctive or other appropriate
relief against the viclation and to enforce [sections 1
through 36] or a certificate issued under [section 11]. Upon
a proper showing, a permanent or preliminary injunction or
temporary restraining order must be granted witheut bond.

{4) The department shall also enforce [sections 1
through 36} and may bring legal actions to accomplish the
enforcement through its own legal counsel.

{5) All fines and penalties collected must be deposited
in the solid waste management acccount for the use of the

department in administering [sections 1 through 361}.

NEW SECTION. Section 35. Order not stayed by appeal --
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stay or suspension by court -- limitations. An appeal from a
department order does not automatically stay or suspend the
operation of the order. The court may, upon motion by a
party, stay or suspend, in whole or in part, the operation
of the department's order on terms the court considers just.
The court's action must be in accordance with the practice
of courts exercising eguity Jurisdiction, subject to the
following limitations:

{1) A stay may not be granted without mnotice to the
parties and an opportunity to be heard by the court.

(2) A dJdepartment order may not be stayed or suspended
without finding that irreparable damage would otherwise
result to the party seeking the stay or suspension, and a
stay or suspension must specify the nature of the damage.

NEW SECTION. Section 36. surety bond. If an order of
the department is stayed or suspended, the court may require
a bond with good and sufficient surety conditioned that the
party petitioning for review answer for all damages caused
by the delay in enforcing the order of the department. The
cost of the bond is not chargeable to the applicant as part
of the fee. If the party petitioning for review prevails
upon final resolution of an appeal, the party does not
forfeit bond and is not responsible for damages caused by

delay.

NEW SECTION, Section 37. codification instruction.
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[Sections 1 through 36] are intended tc be codified as an
integral part of Title 75, chapter 10, and the provisions of
Title 75, chapter 10, apply to {sections 1 through 36].

NEW SECTION. Section 38. gffective date. [This act] is
effective on passage and approval.

-End-
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HOUSE BILL NO. 377
INTRODUCED BY RANEY, WEEDING, HARP, T. BECK, YELLOWTAIL,
DRISCOLL, GILBERT

BY REQUEST OF THE ENVIROMMENTAL QUALITY COUNCIL

A BILL PFOR AN ACT ENTITLED: "AM ACT ESTABLISHING A&
CERTIFICATION ARD LICENSING PROCESS FOR MEGALANDFILLS;
PROVIDING TFOR CONTRACTS FOR INFORMATION; REQUIRING THE
SUBMISSION OF LONG-RANGE PLANS; REQUIRING A CERTIFICATE OF
SITE ACCEPTABILITY; SPECIFYING ENVIRONMENTAL FACTORS TO BE
EVALUATED; REQUIRING A FILING FEE; PROVIDING A CONTESTED
CASE HEARINGS PROCESS; SPECIFYING DECISIONMAKING CRITERIA;
REQUIRING A LICENSE; REQUIRING MONITORING; PROVIDING FOR
ENFORCEMENT BY RESIDENTS; PROVIDING A MECHANISM TO RECOVER
DAMAGES FOR CONTAMINATION OF A DRINKING WATER SUPPLY;
PROVIDING FQR JUDICIAL REVIEW; PROVIDING PENALTIES FOR
VIOLATIONS; PROVIDING A SURETY BOND; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
it grants rulemaking authority to the board of health and
environmental sciences and to the department of health and
environmental sciences. It is the intent of the legisiature

that these regulations be designed to protect the public
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health, safety, and welfare and the environment.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1
through 36] may be cited as the "Montana Megalandfill Siting
Act™.

NEW SECTION. Section 2. Purpose. (1) It is  the
constitutionally declared policy of this state to maintain
and improve a clean and healthful eavironment for present
and future generations, to protect the environment from
degradation and prevent unreascnable depletion and
degradation of natural resources, and to provide for
administration and enforcement to attain these objectives.

(2} The construction of solid waste facilities that
dispose of over 200,000 tons of waste a year (megalandfills)
may be necessary to meet increasing state and national needs
for solid waste disposal capacity. However, due to the
volume of waste processed, megalandfills may adversely
affect the environment, surrounding communities, and the
welfare of the citizens of this state. Therefore, it is
necessary to ensure that the Jlocation, construction, and
operation of megalandfills will produce minimal adverse
effects on the environment and upon the citizens of this
state by providing that a megalandfill may not be

constructed or operated within this state without a

REFERENCE BILL
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certificate of site acceptability pursuant to [section 111
and a license to operate acquired pursuant tc [section 26}

and 75-10-221.

NEW SECTION. Section 3. Definitions. As used in
isections 1 through 36}, the following definitions apply:

(1} “Application™ means an application for a
certificate and license submitted in accordance with
[sections 11 through 28] and the rules adepted under
[sections 11 through 28]}.

{Z2) “Board" means the board of health and environmental
sciences provided for in 2-~-15-2104.

{3) "Certificate" means the certificate of site
acceptability issued by the board under (section 11} that is
required for siting a megalandfill.

(4} "Commence to construct" means:

(a} any clearing of lard, excavation, coenstruction, or
cother action that would affect the environment of the site,
except that the term does not mean changes for securing
geological data, including necessary borings to ascertain
subsurface conditions;

(b} the modification or upgrading of an existing solid
waste disposal facility intoc a megalandfill, except that the
term does not pertain to malntenance or repair of an
existing facility,

{5) "Department" means the department of health and
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environmental sciences provided for in Title 2, chapter 15,
part 2zl.

{6) “"Dispose" or "disposal” means the discharge,
injection, deposit, dumping, spilling, leaking, ar placing
of any solid waste into or onto the land so that the solid
waste or any constituent of it may enter the environment or
be emitted inte the air or discharged into any water,
including ground waters,

(7Y "Megalandfill"” OR "FACILITY" means any hnhew or
existing solid waste landfill facility that accepts more

than 200,000 tons a year of solid waste OR ANY ASH MONOFILL

THAT ACCEPTS 35,000 TONS OR MORE A YEAR OF SOLID WASTE

INCINERATOR ASH, EITHER FLY ASH OR BOTTOM ASH.

(8) "Person" means an individual, firm, partnership,
company, association, corporation, city, town, local
governmental entity, or any other governmental or private
entity, whether organized for profit or not.

[9) (a) "Solid waste” means all putrescible and
nonputrescible wastes, including but not limited to garbage;
rubbish; refuse; ashes; sludge from sewage treatment plants,
water supply treatment plants, or air pollution cantrol
facilities; construction and demolition wastes; dead
animals, including offal; discarded home and industrial
appliances; wood preducts or wood byproducts; and inert

materials.
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{b) "Solid waste” does not mean municipal sewage,
industrial wastewater effluents, mining wastes regulated
under the mining and reclamation laws administered by the
department of state lands, slash and forest debris regulated
under laws administered by the department of state lands, cr
marketable byproducts.

{10} "Solid waste landfill" means any publicly or
privately owned landfill or landfill unit that receives
household waste or other types of waste, including
commercial waste, nonhazardous sludge, and industrial solid
waste. The term dJdoes not include land application units,
surface impoundments, injection wells, or waste piles.

NEW SECTION. Section 4. ndoption of rules by board.
The board may adopt rules implementing the certification
provisions of [sections 1 through 367, inclading rules
regarding the filing and contents of the application, procf
of service and notice requirements, envirenmental factors to
be evaluated, £iling fee, hearings process, and other
components of the certificate and certification process “hat

the board considers necessary.

NEW SECTION. Section 5. Adoption of rules by

department. The department may adopt rules implementing the
licensing provisions of [sections 1 through 36}, including
ruies regarding the contents of the application, mon:toring,

and other components of the license and licensing process
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that the department considers necessary.

NEW SECTION. Section 6. contracts for information. (1)
The department may contract with a potential applicant under
[sections 1 through 36] in advance of the filing of a formal
application for the development of information or the
provision of services by the department required under
{sections 1 through 36].

(2) Payments made to the department under a c¢ontract
must be credited against the fee payable under [section 16].

NEW SECTION. Section 7. Grants, gifts, and Funds. The
department may receive grants, gifts, and other funds from
any public cor private source to assist in its activities
under [sections 1 through 36}.

NEW SECTION. Section 8. Money to solid waste
management account. All fees, taxes, fines, and penalties
collected wunder [sections 1 through 36], except those
collected by a Justice's court, must be depcsited in the
solid waste management account as provided in 75-10-117 for
use Dy the department 1in carrying out its functions and

responsibilities related to solid waste management.

NEW SECTION. Section 9. Annual long-range plan
submitted -- contents —— available to publie. (1) A person
may not  file an application for a certificate of site

aceeptability reguired by [secrion il unless the

megalandtill has been adequately identified in a long-range
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plan at least 2 years prior to acceptance of an application
by the department.

(2) The annual long-range plan must be submitted by
July 1 of each year and must include the following:

(a) the general locaticon, size, and type of all
facilities toc be owned and operated by the person for which
construction is projected during the ensuing 2 years, as
well as those

facilities rto be closed during the planning
period;

(b)) a description of the efforts to involve
environmental protection and land use planning agencies in
the planning process, as well as other efforts to identify
and minimize environmental problems at the earliest possible
stage in the planning process;

(c) projections of the demand for the service rendered
by the person and an explanation of the basis for those
projections and a description of the manner and extent to
which the proposed facilities will meet the projected
demand; and

(d) additional information that the department by rule
or the department on its own initiatjive or upen the advice
of interested state agencies requests in order to carry out
the purposes of [sections 1 through 36].

{1) The plan must be furnished tc the governing body ot

each county in which any facility included in the plan under

-7= HB 377

13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0377/03

subsection (2)(a) is proposed to be located and must be made
available to the public by the department. The applicant
shall give public notice throughout the state by publishing
at least once a week for 2 consecutive weeks a sSummary of
the proposed plan in newspapers of general circulation. The
plan must also be filed with the environmental quality
council, the department of highways. the department of state
tands, the department of fish, wildlife, and parks, the
department of commerce, and the department of natural
resources and conservation. Interested persons may obtain a
copy of the plan by written reguest and payment to the
department of the costs of copying the plan.

NEW SECTION. Section 10. study of included facilities.
1f a person identifies a proposed facility in its long-range
plan, submitted pursuant to [section 9}, as one on which
construction is proposed within the 2-year pericd following
submission of the plan, the department shall begin to
examine and evaluate the proposed site to determine whether
construction of the propesed facility would unduly impair

the environmental, SOCIAL, AND ECONOMIC yalues described in

[section 15]. The study may be continued until a person
files an application for a certificate under [section 111.
Information gathered under this section may be used to
support findings and recommendations reguired for issuance

of a certificate and a license.
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NEW SECTION. Section 11. certificate required. (1) &
person may not construct a megalandfill in the state without
first applying for and obtaining a certificate of site
acceptability from the board.

{2) A certificate may only be issued pursuant to
[sections 11 through 25].

NEW SECTION, Section 12. certificate transferable. A
certificate may be transferred, subject to the approval of
the board, te a person who agrees to comply with the terms,
conditions, and modifications contained in ({sections 1
through 36}.

NEW SECTION. Section 13, application -- filing and
contents -— proof of service and aotice. (1) (a) An
applicant shall Eile with the department an applicaticn for
a certificate under [section 11} in a form the board
requires, containing the following information:

{i) a description of the proposed location and of the
facility to be built:

{ii) a summary of any studies that have been made of the

environmental impae®t, SQCIAL, AND FCONOMIC IMPACTS of the

facility:

(iii) a description of at least three reasonable
alternate lccations for the facility, a general description
of the comparative merits and detriments of each lascation

submitted, and a statement of the reascns why the proposed
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location is best suited for the facility;

(iv) baseline data for the primary and reascnable
alternate locations;

(v) at the applicant's option, an environmental study
plan te satisfy the requirements of [sections 1 through 36};
and

(vi) other information that the applicant considers
relevant or that the board by order or rule may require OR

THAT THE DEPARTMENT BY ORDER OR RULE MAY REQUIRE.

(by A copy or copies of the studies referred to in
subsection {1)(a)(ii) must be filed with the department, if
ordered, and must be available for public inspection.

(2) An application must be accompanied by proof of
service of a copy of the application on the chief executive
officer of each unit of 1local government, each county
commissioner, city or county planning board, and solid waste
district, and each federal agency charged with the duty of
protecting the environment or of planning land use located
in the area in which any portion of the proposed facility is
proposed or is alternatively proposed Lo be located and on
the following state government agencies:

(a) environmental quality council;

(b} department of fish, wildlife, and parks;

(¢} cepartment of state lands;

{d}) dJdepartment of commerce;
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{e) department of highways; and

(£} department of natural resources and conservation,

t3} An application must be accompanied by procf that
public notice was given to persons residing in the area in
which any portion of the proposed facility is proposed or is
alternatively proposed to be located by publicacrion cf a
SUMmMary of the application in newspapers of generail
circulation that will substantially inferm those persons of

the application.

NEW SECTION. Section 14. supplemental material  —-
amendments. {1) An application for an amendment of an
application or & certificate must be in a form and contain
information as the board by rule or the department by o<rder
prescribes. Notice of an amendment must be given as provided
in {section 13(3) and (4)].

{2) An application may be amended by an applicant any
time prier to the report made by the department under
{section 17]. If the proposed amendment prevents the
Jdepartment from carrying out its duties and responsibilities
under [sections ) through 36], the department may require
additional filing fees as the department dJetermines
necessary or may reguire a new application and filing fee.

{3) The applicant shall submit supplemental material in
a timely manner as reguested by the departmernt ©r as offered

by the applicant to explain, support, or provide details
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with respect to an item described in the original
application. This supplemental material may be submitted
without Eiling an application for an amendment. The
department 's determination as to whether information is
supplienental or whether an applicaticn for amendment is

required is conciusive.

NEW SECTION. Section 15. Environmental, SOCIAL,  AND

ECONOMIC factors evaluated during certification. In
evaluating applications for a certificate of site
acceptability, the department shall give consideration to
the following list of emviromnmentatr factors and regulations,
where applicable, and may by rule add tco the factors
enumerated in this section:

(1) siting criteria for municipal solid waste landfills
consistent with federal requirements as described in 40 CFR
part 258;

{2) siting criteria described under the Montana Solid
Waste Management Act, Title 75, chapter 10, part 2, and
rules adopted under that part;

{3) the Montana solid waste management plan;

(4) s0lid waste disposal needs, including:

{a) availability and desirability of alternative
sonrces METHODS of solid waste disposal in lieu of the
proposed faciltitys

{b} promotional activities of the applicant that may
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have given rise to the need for the facility;

tc) social benef:its CHANGES resulting from the
facility, 1including protection of public health and
environmental quality; and

fd}) integrated waste management activities that could

reduce the need for additicnal solid waste disposal
capacity;
{%) land use impacts, including:

{a) the area of land reguired and its ultimate use;

{b) consistency with state and regional sclid waste

(c}) consistency with existing and projected nearby land

{d) alternative uses ¢f the site:

{e) the impact on the population already in the area
and the population attracted by construction or operation of
the Facility:

(f) the impact of availability of solid waste dispcsal
at the facility on growth patterns and population dispersal;

(g) construction materials and practices, including
quality control and guality assurance plans to be followed
during construction of all phases of the proposed facility:

(h) scenic impacts;

{1) the effects on natural systoems, wildlife, and plant

life;
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{3) the impacts on important historic. architectural,
archaeclogical, and cultural areas and features;

(k} the impacts on public facilities and
accommodaticns; and

(1) opportunities for Jjoint use with solid waste
disposal-intensive industries; AND

(M) THE ECONOMIC IMPACT ON THE LOCAL AREA, LOCAL

GOVERNMENT INFRASTRUCTURE, AND EXISTING INDUSTRY:

{(6) water resocurces impacts, including:

(aj} hydrologic studies of the adequacy of water supply
and the impact of the facility on streamflow, lakes, and
reservoirs;

(b} bhydrologic studies of the impact of the facility on
ground water, including vadose zone studies describing the
patential for leachate to migrate from the facility to
grourd water;

(¢} an inventory of effluents, including physical,
chemical, and biological characteristics;

(d) hydrologic studies of effects of effluents on
receiving waters;

(&) the effect of the facility on water quality:

(£) the facility's projected water uses;

{q) the effects on plant and animal life, including
atgae, macroinvertebrates, and fish population;

{hy effects on gnigue or otherwise significant
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ecosystems, such as wetlands; and

{i) ground water, vadose zone, and methane gas
monitoring systems and programs; anrd

{7) characteristles o©of s01id wastes that will be
disposed of at the facility, including:

(a) the rate of solid waste disposal;

[b) the s0lid waste handling practices proposed to be
used; and

{c) the present and expected future physical and
chemical characteristics of the sclid waster; AND

(D) INSPECTION FPRACTICES FOR PREVENTING THE ILLEGAL

DUMPING OF HAZARDOUS WASTE INTO THE FACILITY;

(8) TRANSPORTATION PRACTICES, INCLUDING:

(A) ROUTE AND MODE QF TRANSPORTING WASTE;

(B) ENVIRONMENTAL, SOCIAL, AND ECCNOMIC IMPACTS OF

TRANSPORTATION FACILITIES: AND

(C) TRANSFER FACILITIES,

NEW SECTION. Section 16. Filing fee -- accountability
-— refund -- use. (1) {a) The applicant shall pay to the
department a filing fee as provided in this section based
upon the department’'s estimated costs of processing the
application for a certificate. The filing fee must be
deposited in the solid waste management account for the use
of the department 1n administering [sections 1 through 36].

The initial Ffiling fee may not exceed the following scale
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based upon the megalandfill's projected annual tonnage of
waste:

(i) & base fee of $40,000; plus

(ii) 20 cents per ton for every ton of waste over
200,000 tons.

(b) The department may allow a credit against the fee
payable under this section £for the applicant's coasts of
developing information or providing services required under
[sections 1 through 36] or required for preparation of an
environmental impact statement under the Mantana
Envircnmental Policy Act, Title 75, chapter 1, part 1, or
the National Environmental Policy Act, 42 U.S.C. 4321, et
seq. The applicant may submit the information or a
description of the services performed to the department,
together with an  accounting of the expenses incurred in
preparing the information or performing the services. The
department shall evaluate the applicability, validity, and
usefulness of the data or services and determine the
expenses that may be credited against the filing fee payable
under this section. Upon 30 days' notice to the applicant,
this credit may at any time be reduced if the department
determines that the amount to be credited is necessary to
carry out its responsibilities under [sections 1 through
361,

(2) {a) The department may contract with an applicant
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after the filing of a formal application for the development
of information or the provision of services required under
[sections 1 through 36)}. The contract may continue an
agreement entered into pursuant to [section 6). Payments
made to the department under a contract must be credited
against the fee payable under this section. The revenue
derived from the filing fee must be sufficient to enable the
department and the board to carry out their responsibilities
under [sections 1 through 36]. The department may amend a
contract to require additional payments for necessary
expenses up to the limits set forth in subsection (1l){a)
upon 30 days' notice te the applicant. The department and
applicant may enter into a contract that exceeds the scale
provided in subsection {1)(a).

{b) If a contract 1is not entered into, the applicant
shall pay the filing fee in installments in accordance with
a4 schedule of instaliments developed by the department;
however, an instailment may not exceed 20% of the total
filing fee provided for in subsection (l).

{3) The applicant is entitled tc an accounting of money
spent and to a refund with interest at the rate of 6% a year
of the portion of the filing fee not spent by the department
in carrying out its responsibilities under [sections 1
through 36]. A refund must be made after all administrative

and judicial remedies have been exhausted by all par:zies to
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the certification proceedings.

{4} The revenue derived from the filing fees must be
used by the department in compiling the information required
for rendering a decision on a certificate and for carrying
out other responsibilities of the department and the beoard
under [secticons 1 through 38},

NEW SECTION. Section 17. study, evaluation, and report
on proposed facility. (1) After receipt of an application,
the department shall within 90 days notify the applicant in
writing that:

{(a) the application is accepted as complete; or

(by the application is not complete and list the
deficiencies. Upon correction of these deficiencies and
resubmission by the applicant, the department shall within
30 days notify the applicant in writing that the application
is in compliance and is accepted as complete.

{2) Upon receipt of an application complying with
[seczions 9 through 17], the department shall commence an
intensive study and evaluation of the proposed facility and
its effects, considering all applicable criteria listed in
[section 24}. The department shall use, to the extent it
considers applicable, valid and useful existing studies and
reports submitted by the applicant or compiled by a state or

federal agency.

(3) Within 1 year following acceptance of a complete
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application for a facility, the department shall make a
report to the board that must contain the department's
studies, evaluations, recommendations, other pertinent
documents resulting from its study and evaluation, and an
environmental impact statement or analysis prepared pursuant
ts the Montana Environmental Policy Act, Title 75, chapter
1, pare—}y if applicable.

NEW SECTION. Section 18. voiding of application. An
applicaticn may be voided by the department for:

(1) any material and knowingly false statement in the
application or in accomparnying statements or studies
required of the applicant;

(2) failure to file an application in substantially the
form and content required by [section 13] and the rules
adopted under {section 13]; or

{3) failure to deposit the filing fee as provided in
[section 16].

NEW SECTION. Section 19. Bearing date -- location --
department to act as staff. (1) Upon receipt of the
department's report submitted under [section 17], the board
shall set a date for a hearing to begin not more than 120
days after receipt of the report. A certification hearing
must be conducted by the board in Helena or in the county
seat of the county in which the facility or the greatest

pertion of the facility is to be located.
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{2) Except as provided in [section 21], the department
shall act as the staff for the board throughout the
decisionmaking process and the board may request that the
department present testimony or cross-examine witnesses as
the board considers necessary aad appropriate,

NEW SECTIOnN. Section 20. Certificate amendments. (1)
Within 30 days after notice of an amendment to a certificate
is given as provided in [section 14}, including notice to
all active parties to the original proceeding, the
department shall determine whether the proposed change in
the facility would result in a material increase in any

environmental impaet, SOCIAL, AND ECONOMIC IMPACTS caused by

the facility or a substantial change in the location of all
or a portion of the facllity as set forth in the
certificate. If the department determines that the proposed
change would rtesult in a material increase in any
environmental impact caused by the facility or a substantial
change in the location of all or a portion of the facility,
the board shall hold a hearing in the same manner as a
hearing 1is held on an application for a certificate. After
the hearing, the board shall grant, deny, or modify the
amendment with conditions it considers appropriate.

(2) In cases where the department determines that the
proposed change in the facility would not result in a

material increase in any enviraonmental impact or would not
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be a substantial change in the location of all or a portion
of the facility, the board shall grant the amendment either
as applied for or upon terms or conditions as the board
considers appropriate unless the department’'s determinaticn
1S appealed to the board within 15 days after notice of the
department 's determination is given,

(3) If the department or the board, under subsection
{4), determines that a hearing is required because the
proposed change would result in a material increase in any
environmental impact of the facility or a substantial change
in the location of all or a portion of the facility, the
applicant has the burden of showing by clear and convincing
evidence that the amendment should be granted.

{4) If the department determines that the proposed
change in the [facility would not result in a material
increase in any environmental impact or would nct Dbpe a
substantial change in the location of all cr a portion of
the facility and a hearing is reguired because the
department's determination 1is appealed to the board as
provided in subsection (2}, the appellant has the burden of
showing by clear and convincing evidence that the propocsed
change in the facility would result in a material inc¢rease
in any environmental impact of the facllity or a substantial
change in the location of all or a portion of the facili-y

as set forth In the certificate.
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NEW SECTION. Section 21. Hearing examiner --
restrictions ~- duties. (1) The board shall appeint a

hearing examiner to conduct certification proceedings under
[sections 1 through 36). The hearing examiner may not be a
member of the board or an employee of the department or the
board. A hearing examiner must be appointed within 20 days
after the department’'s report has been filed with the board.

(2) A prehearing conference must be held, following
notice, within 60 days after the department's report has
been filed with the board.

{3) The prehearing conference must be organized and
supervised by the hearing examiner.

{4) The prehearing conference must be directed toward a
determination of the issues presented by the application.
the department's report, and an identification of the
witnesses and documentary exhibits to be presented by the
active parties who intend to participate in the hearlng.

(5) The nearing examiner shall require the active
parties to submit, in writing, and serve upon the other
active parties all direct testimony that they propose and
any studies, investigations, reports, or other exhibits that
any active party wishes the board to consider. These written
exhibits and any documents that the board itself wishes to
use or reiy on must be submitted and served at least 20 days

pricr to the date set for the hearing. For good cause shown,
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the hearing examiner may allow the introduction of new
evidence at any time.

(6) The hearing examiner shall allow discovery that
myst be completed before the commencement of the hearing
upon good cause shown and under other conditions as the
hearing examiner prescribes.

(7) Public witnesses and other interested public
parties may appear and present oral testimony ax the hearing
or submjit written testimony to the hearing examiner at the
time of their appearance. These witnesses are subject to
cross-examination.

(8) The hearing examiner shall issue a prehearing order
specifying the issues of fact and of law, 1identifying the
witnesses of the active parties, naming the public witnesses
and other interested parties who have submitted written
testimony in lieu of appearance, outlining the order in
which the hearing will proceed, setting forth those criteria
listed in [section 24¢] as to which no issue of fact or law
has been raised and that are conclusively presumed and are
not subject to further proof except for good cause shown,
and any other special rules to expedite the hearing that the
hearing examiner adopts with the approval of the board.

(9) At the conclusion of the hearing, the hearing
examiner shall declare the hearing closed and shall, within

60 days of that date, prepare and submit to the board
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proposed findings of faet, conclusions of law, and a
recommended decision.

{10} The hearing examiner appointed to conduct a
certification proceeding under this section shall ensure
that the time of the proceeding, from the date the
department's report is filed with the board until the
recommended report and order of the examiner is filed with
the board, does not exceed 9 calendar months unless extended
by the board for goocd cause.

{11) The board c¢r hearing examiner may waive all or a
portion of the procedures set forth in subsections (2)
through (8) to expedite the hearing for a facility when the
department has recommended approval of a facility and no

cbjections have been filed.

NEW SECTION. Section 22, parties to certification
proceeding -- waiver -- statement of intent to participate.
(1) The parties to a certification proceeding or to a
praceeding inveolving the issuance of a decision, opinion,
order, certification, or permit by the board under [sections
1 through 36] may include as active parties:

(a) the applicant;

{b) each political entity, unit of local government,
and government agency entitled to receive service of a copy

of the application under [section 13]:

{c) a person entitled to receive service of a copy of
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the application under [section 13];

{d} a nonprofit organization formed in whole or in part
ta:

{i) promote conservation or natural beauty;

{ii) protect the environment, personal health, or other
biological values;

{1ii} preserve historical sites;

(iv) promote consumer interests;

[v) represent commercial and industrial groups; or

{vi) promote the orderly development of the areas in
which the facility is to be located; and

{e) any other interested perscn who establishes an
interest in the proceeding.

{2) The department must be an active party iIn any
certification proceeding in which the department recommends
denial of all or a portion of a facility.

(3) The parties to a certification proceeding may also
include, as public parties, any Montana citizen and any
party referred to in subsections (1l){(b} through {l){e).

{4) A party waives the right to be a party if the party
does not participate in the hearing before the board.

{5) Each unit of local government entitled to receive
service of a copy of the application under [section 131
shall file with the board a statement showing whether <the

unit of 1local government intends to participate in the
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certification proceeding. If the unit of local government
dces not intend to participate, it shall 1list in this
statement its reasons for failing to do so. This statement
of intept must be published before the proceeding beging in
a newspaper of general circulation within the jurisdiction

of the applicable unit of local government.

NEW SECTION. Section 23. Record of hearing -
procedure -- rules of evidence —- burden of proof. (1) Any
studies, 1investigations, reports, or other documentary
evidence, including those prepared by the department, that
any party wishes the board to consider or that the beoard
itself expects to use or rely upon must be made a part of
the record.

(2} A record must be made of the hearing and of all
testimony taken.

{3} In a certification proceeding held under [section
19], the applicant has the burden of showing by clear and
convincing evidence that the application should be granted
and that the criteria of [section 24] are met.

{4) All proceedings under [sections 19 through 23] are
governed by the procedures set forth in {sections 19 through
23], the procedural rules adopted by the board, and the
Montana Rules of Evidence unless one or more rules of
evidence are waived by the hearing examiner upon a showing

af good cause by one or more of the parties to the hearing.
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No other rules of procedure or evidence apply except that
the contested case procedures of the Montana Administrative
Procedure Act apply if not in conflict with the procedures
set forth in [sections 19 through 23] or the procedural
rules adopted by the board.

NEW SECTION. Section 24. pecision of board -- Eindings
necessary FEor certification. (1) Within 388 90 days after
submission of the recommended decision by the department,
the board shall make complete findings, issue an opinion,
and render a final decisicn upon the record, either granting
or denying the application for a certificate as filed or
granting it upon terms, conditions, or modifications of the
siting of the facility as the board considers appropriate.

(2) The board may not grant a certificate either as
proposed by the applicant or as modified bv the board unless
it finds and determines:

(a}) the nature cf the probable environmental impact;

(b} that the facility minimizes adverse environmental
impact, considering the state of available technology and
the nature and economics of the various alternatives;

{c) that the 1location of the facility as proposed
conforms to applicable state and local laws and regulations,
except that the board may refuse to apply any local law or
regulation if it finds that, as applied to the proposed

Facility, the law or regulation is unreasconably restrictive
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in view of the existing technology, of factors of cost or
economics, or of the needs of consumers, whether located
inside or outside of the directly affected government
subdivisions;

(d) that the facility will serve the public interest;

(e) any impacts of the facility according to each of
the criteria listed in [section 135];

(€) that-the-proposed--site--ts——better--suited—-for--a
tandfrti-~-than-—atternate-stees—-in-the-seate-where-the-waste
eriginates THE SOLID WASTE DISPOSAL NEEDS LISTED IN {SECTION
15(4)]; and

(g) that the applicant has fully mitigated the loss of

wildlife habitat, either through onsite or cffsite habitat
improvements.

{3) In determining that the facility will serve the
public interest, the board shall consider:

(a) the items listed in subsections (2)(a) and (2)(b};

{b) the benefits to the applicant and the gtate
resulting from the proposed facility;

{c) the effects of the economic activity resulting from
the proposed facility;

{d) the effects of the proposed facility on the public
health, welfare, and safety; and

(e) any other factors that it considers relevant.

NEW SECTION. Section 25. conditions imposed. If the
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board determines that the location of all or a part of the
proposed megalandfill should be modified, it may condition
its certificate upon the modification, provided that the
persons residing in the area affected by the modification
have been given reasonable notice of the modification.

NEW SECTION. Section 28. License required. t1) A
person may not commence to construct a megalandfill in the
state without first applying for and obtaining a license
pursuant to 75-10-221. The 1licensing process must be
concurrent with the certifjication process required in
[section 11 through 2517.

(2) The department shall make the decision to grant or
deny the license within 3¢ days of the certification
decision, as provided in [section 247,

(3) Once a license has been issued, a megalandfill may
not be constructed, operated, cr maintained except in
conformity with che license and any terms., conditisns, and

modifications contained in the license.

NEW SECTION. Section 27. License transferable. a
license may be transferred, subject to the approval of the
department, to a person who agrees to comply with the terms,
conditions, and modifications contained in [sections 1
through 3675,

NEW SECTION. Section 28. opinion issued with decision

T~ Contents. (1) In rendering a decision on an applicatien
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for a license for a megalandfill, the department shall issue
an opinion stating its reasons for the action taken.

(2) In addition to the requirements of 75-10-221, any
license issued by the department shall include the
following:

{a) an environmental evaluaticon statement related to
the megalandfill being certified. The statement must include
but not be limited to analysis of the folleowing information:

{1) the environmental impact of the proposed facility;

{ii) any adverse envircnmental effects that cannot be
avoided by issuance of the license;

{iii) problems and objections raised by other federal
and state agencies and interested groups; and

{iv) alternatives to the proposed facility;

{b)} a plan for monitcring environmental effects of the
proposed facility;

{c) a plan for monitcoring the certified megalandfill
site between the time of certification and completion of
construction; and

(d} a statement signed by the applicant showing
agreement to comply with the requirements of ([sections 1

through 3671 and the conditions of the certificate.

NEW SECTION. Section 29. Monitoring. The department

shall monitor the cperations of all certificated £facilities

to ensure cent:nueing compliance with {sections 1 through 36]
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and with certificates issued under ([section 11} and to
discover and prevent noncompliance with [sections 1 through
36] or certificates issued under [gection 11].

NEW SECTION. Section 30. Revocation or suspension of
license. A license may be revoked or suspended by the
department following notice and an opportunity for a hearing
before the department for:

(1) any material false statement in the application or
in accempanying statements or studies required of the
applicant if a true statement would have warranted the
department's refusal to grant a license:

(2) failure to comply with the terms or conditions of
the certificate; or

{3) violation of any provision of [sections 1 through
36], rules adopted under [sections 1 through 36), or orders
of the department,

NEW SECTION. Section 31. Enforcement by residents. (1)
A person with knowledge that a requirement of [sections 1
through 36] or a rule adopted under {sections 1 through 36]
is not being enforced by a public officer or employee whose
duty it is to enforce the requirement or rule may bring the
failure to enforce to the attention of the public officer or
employee by a written statement under cath that states the
specific facts of the failure to enforce the requirement or

rule. Knowingly making false statements cr charges in the
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statements subjects the person to the penalties prescribed
for a violation of 45-7-202.

{2} If the public officer or employee neglects or
refuses for an wunreascnable time after receipt of the
statement to enforce the requirement or rule, the person may
bring an actian of mandamus in the district court of the
first judicial district of Montana. If the court finds that
a requirement of [sections 1 through 36] or 2 rule adcopted
under [sections 1 through 36] is not being enforced, the
court may order the public officer or employee whose duty it
is to enfcrce the reguirement or rule tc perform those
cuties. If he fails to do so, the public officer or employee
must be held in contempt of court and is subject to the
penalties provided by law.

NEW SECTION. Section 32. Action to recover damages to
water supply. An owner of an interest in real property who
obtains all or part of his supply of water Efor domestic,
agricultural, industrial, or other legitimate use from a
surface or underground source may sSue a person to recover
damages for contamination, diminution, or interruption of
the water supply proximately resulting from the operation of
a facility. The remedy provided in this section does not
exclude the use of any other remedy that may be available

under the laws cf the state.

NEW SECTION. Section 33. Judicial review of department
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and board of health decisions. (L} An applicant aggrieved by
the final decision of the board on an application for a
certificate or the final decision of the department on an
application for a license may obtain judicial review of that
decision by filing a petiticon in district court.

{2) The judicial review procedure is the same as that
for contested cases under Title 2, chapter 4, part 7.

{3) This secticn dces not prohibit the department from
holding a hearing on all matters that are not the subject of
a pending appeal by the applicant under subsection (1).

MEW SECTION. Section 34. Penalties Cfor violation --
civil action by attorney general. (1) (a}) A person who
commences to construct or operate a megalandfill without
obtaining a certificate required under [section 11] and a
license reguired under [section 26], whe c¢onstructs,
operates, or maintains a facility other than in compliance
with the certificate or vioclates any other provision of
[sections 1 through 36] or any rule or order adopted under
[sections 1 through 36}, or who knowingly submits false
information in any repert, long-range plan, or application
required by [sections 1 through 36] is liable for a civil
penalty as provided in subsection (2).

!b} Each day of a continuing violation constitutes a
separate offense,

{c) The penalty 1s recoverable in a civil suit brought
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by the attorney general on behalf of the state in the
district court of the first judicial district of Montana.

{2) A person who knowingly viclates the provisions of
subsection (1) shall be fined not more than §25,000 for each
violation or be imprisoned for not more than 1 year, or
both. Each day of a continuing wviolation constitutes a
separate offense.

{3y In addition to any penalty provided in subsection
{1) or (2}, whenever the department determines that a person
is violating or is about to violate any of the provisions of
fsections 1 through 36], it may refer the matter to the
attorney general who may bring a civil action on behalf of
the state 1in the district court of the first judicial
district of Montana for injunctive or other appropriate
relief against the viclation and to enforce [sections 1
through 36] or a certificate issued under {section 11]. Upon
a proper showing, a permanent or preliminary injunction or
temporary restraining order must be granted without bond.

{4) The department shall also enforce [sections 1
through 36] and may bring legal actions to accomplish the
enforcement through its own legal counsel.

(5) A1l fines and penalties collected must be deposited
in the solid waste management account for the use of the

department in administering {sections 1 through 36].

NEW SECTION. Section 35. order not stayed by appeal --
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stay or suspension by court -- limitations. An appeal from a
department order does not automatically stay or suspend the
operation of the order. The court may, upon motion by a
party. stay or suspend, in whole or in part, the operation
of the department's crder on terms the court considers just.
The court's action must be in accordance with the practice
of courts exercising equity jurisdiction, subject to the
following limitations:

(1) A stay may not be granted without notice to the
parties and an opportunity to be heard by the ccurt.

{2} A department order may not be stayed or suspended
without finding that irreparable damage would otherwise
resuit to the party seeking the stay or suspensioa, and a
stay or suspension must specify the nature of the damage.

NEW SECTION. Section 36. Surety bond. If an order of
the department is stayed or suspended, the court may reguire
2 bond with good and sufficient surety conditioned that the
party petitioning for review answer for all damages caused
by the delay in enforecing the order ¢of the department. The
cost of the bond is not chargeable to the applicant as part
of the fee. If the party petitioning for review prevails
upen final resolution of an appeal, the party does not
forfeit bond and 1is not responsible for damages caused by

delay,

NEW SECTION, Section 37. Codification instruction,
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[8ections 1 through 361 are intended to be codified as an
integral part of Title 75, chapter 10, and the provisions of
Title 75, chapter 10, apply to [sections 1 through 36].

NEW SECTION. Section 38. Eeffective date. [This act] is
effective on passage and appraoval.

-End-
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