
HOUSE BILL NO. 342 

INTRODUCED BY WANZENRIED, DRISCOLL, CONNELLY, 
PIPINICH, BIANCHI 

JANUARY 22, 1991 

JANUARY 23, 1991 

FEBRUARY 13, 1991 

FEBRUARY 14, 1991 

FEBRUARY 16, 1991 

FEBRUARY 18, 1991 

FEBRUARY 19, 1991 

FEBRUARY 20, 1991 

MARCH 26, 1991 

MARCH 28, 1991 

APRIL 1, 1991 

APRIL 2, 1991 

APRIL 3, 1991 

APRIL 4, 1991 

IN THE HOUSE 

INTRODUCED AND REFERRED TQ COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 68; NOES, 31. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

ON MOTION, TAKEN FROM THIRD READING 
AND PLACED ON SECOND READING. 

ON MOTION, CONSIDERATION PASSED 
UNTIL THE 70TH LEGISLATIVE DAY. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

THIRD READING, CONCURRED IN. 
AYES, 33; NOES, 17. 



APRIL 8, 1991 

APRIL 9, 1991 

APRIL 16, 1991 

APRIL 24, 1991 

APRIL 23, 1991 

APRIL 24, 1991 

APRIL 24, 1991 

APRIL 29, 1991 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

FREE CONFERENCE COMMITTEE REPORT ADOPTED. 

IN THE HOUSE 

FREE CONFERENCE COMMITTEE REPORTED. 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

THIRD READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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A BILL FOR AN ACT ENTITLED: "AN ACT MANDATING WORKERS' 

COKPENSATION COVERAGE FOR INDEPENDENT CONTRACTORS, SOLE 

PROPRIETORS, WORKING MEMBERS OF A PARTNERSHIP, CORPORATE 

OFFICERS, AND DEPENDENT MEMBERS OF AN EMPLOYER'S FAMILY WHEN 

ANY OF THESE PERSONS ARE ENGAGED IN A CONSTRUCTION TRADE; 

CREATING REMEDIES FOR FAILURE TO PROVIDE COVERAGE; AND 

AMENDING SECTIONS 39-71-116, 39-71-401, 39-71-405, 

39-71-721, 39-71-723, 39-72-102, AND 39-73-108, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-116, MCA, is amended to read: 

"39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(l} 11 Administer and pay" includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, and settlement of claims; payment of 

benefits; setting of reserves; furnishing of services and 

facilities: and utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

(2) "Average weekly wage'1 means the mean weekly 

~n, ,..,,.,.,,., counc,1 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2~ 

LC 0175/01 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July 1 of each year. 

(3) 1'Beneficiary'' means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under the age of 18 years; 

(C) an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (3)(a) through (J)(d) of this section, exists): 

and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsections (3)(a) through (3)(e) of this 

-2- INTRODUCED BILL 
H6 3V~ 
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section, exists). 

( 4) "Casual employment 11 means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

( 5) "Childtl includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

ill ''Construction trade'' means a trade in which a 

person, whether by general contracting, subcontracting, as a 

sole proprietorship or partnership, as an employee, or 

otherwise 1: is directly involved in providing skilled or 

unskilled physica! labor in the rencvation or constr~=tic~ 

of buildings or other structures. The term includes but is 

not limited to general labor, carpentry, electrical work, 

plumbing, sheet rocking, painting, and masonry. The term 

does not include office workers, design professionals, 

salesmen, estimators, or any other related employment that 

is not directly involved on a regular basis in the provision 

of physical labor at a construction or renovation site. 

f6tffi "Days" means calendar days, unless otherwise 

specified. 

t:,.tl!!l "Department" means the department of labor and 

industry. 

t8till_ "Fiscal year" means the period of time between 

July 1 and the succeeding June 30. 

t9til_Q_i_ "Insurer" means an employer bound by 
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compensation plan No. 1, an insurance company transacting 

business under compensation plan No. 2, the state fund under 

compensation plan No. 3, or the uninsured employers' 

provided for in part 5 of this chapter. 

fund 

t±Btil_U "Invalid" 

mentally incapacitated. 

means one who is physically or 

f1"ttl___lll "Maximum healing'' means the status reached when 

a worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

t¼rtl!.ll "Order" means any decision, rule, direction, 

requirement, or standard of the departmei1t er any other 

determination arrived at or decision made by the department. 

t½:3tl.!...!l 11 Payroll 11, "annual payroll 11, or 11 annual payroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly payroll for the current year. However, an estimate 

may be made by the department for any employer starting in 

business if no average payrolls are available. This estimate 

is to be adjusted by additional payment by the employer or 

refund by the department, as the case may actually be, on 

December 31 of such cur~ent year. An employer's payroll must 

be computed by calculating all wages, as defined in 

39-71-123, that are paid by an employer. 

-4-
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tl4tl!c'.U_ "Permanent partial disability" means a 

condition, after a worker has reached maximum healing, in 

which a worker: 

{a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119: and 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or partial wage loss, or both. 

t¼5tl.!.§.l "Permanent total disability" means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the worker 1 s job pool after exhausting 

all options set forth in 39-71-1012. 

fl6}..Ll:2.l The term 11 physician 11 includes "surgeon 11 and in 

either case means one authorized by law to practice his 

profession in this state. 

ti1t.i!!.l The "plant of the employer" includes the place 

of business of a third person while the employer has access 

to or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

tiBti!2.l "Public corporation 11 means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

ti9tll.Q.l ,.Reasonably safe place to work" means that the 
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place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

t~0t.u.!l "Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

t%3:t~ 11 Temporary total disability 0 means a condition 

resulting from an injury as defined in this chapter that 

res~lts in :otal loss of ~ages and ex:sts u~til the injured 

worker reaches maximum healing. 

t~i!tE,!l "Year", 

calendar year ... 

unless otherwise specified, means 

Section 2. Section 39-71-401, MCA, is amended to read: 

"39-71-401. Employments covered and employments 

exempted. (1) Except as provided in subsection {2) of this 

section, the Workers' Compensation Act applies to all 

employers as defined in 39-71-117 and to all employees as 

defined in 39-71-118. An employer who has any employee in 

service under any appointment or contract of hire, expressed 

or implied, oral or written, shall elect to be bound by the 

provisions of compensation plan No. 1, 2, or 3. Every 

employee whose employer is bound by the Workers 1 

Compensation Act is subject to and bound by the compensation 

plan that has been elected by the employer. 
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(2) Unless the employer elects coverage for these 

employments under this chapter and an insurer allows such an 

election, the Workers' Compensation Act does not apply to 

any of the following employments: 

(a) household and domestic employment; 

(b) casual employment as defined in 39-71-116i 

{C} employment, in a position other than a construction 

trade, of a dependent member of an employer's family for 

whom an exemption may be claimed by the employer under the 

federal Internal Revenue Code; 

(d) employment, in a position other than a construction 

trade, of sole proprietors or working members 

partnership, except as provided in subsection (3); 

of a 

(e) employment of a broker or salesman performing under 

a license issued by the board of realty regulation; 

(f) employment of a direct seller engaged in the sale 

of consumer products, primarily in the customer 1 s home; 

(g) employment for which a rule of liability for 

injury, occupational disease, or death is provided under the 

laws of the United States; 

(h) employment of any person performing services in 

return for aid or sustenance only, except employment of a 

volunteer under 67-2-105; 

(i) employment with any railroad engaged in interstate 

commerce, except that railroad construction work is included 

-7-

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1B 

19 

20 

21 

22 

23 

24 

25 

LC 0175/01 

in and subject to the provisions of this chapter; 

(j) employment as an official, including a timer, 

referee, or judge, at a school amateur athletic event, 

unless the person is otherwise employed by a 

district; 

school 

(k) any person performing services as a newspaper 

carrier or free-lance correspondent if the person performing 

the services or a parent or guardian of the person 

performing the services in the case of a minor has 

acknowledged in writing that the person performing the 

services and the services are not covered. As used in this 

subsection ''free-lance correspondent 11 is a person who 

submits articles or photographs for publication and is paid 

by the article or by the photograph. As used in this 

subsection ''newspaper carrier": 

(i) is a person who provides a newspaper with the 

service of delivering newspapers singly or in bundles; but 

(ii) does not include an employee of the paper who, 

incidentally to his main duties, carries or delivers papers. 

(3) (a) A sole proprietor or a working member of a 

partnership who holds himself out or considers himself an 

independent contractor fa"d--who--i~--~o~--eo~~raett~gt--£er 

eosme~oieg±se~s--serv±ees-or-barber~s-~er~±ee~-a~-de£±ned-±n 

~9-5±-i64t±tt±t must elect to be bound personally and 

individually by the provisions of compensation plan No. 1, 

-B-
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2, or 3, but, unless he is contracti~g for cosmetologist's, 

barber• s.L__or constr~ction trad~ services,_ he may apply to 

the department for an exemption from the Workers' 

Compensation Act for himself. 

{b) The application must be made in accordance with the 

rules adopted by the department. The department may deny the 

application only if it determines that the applicant is not 

an independent contractor. 

{c) When an application is approved by the department, 

it is co~clusive as to the status of an independent 

contractor and precludes the applicant from 

benefits under this chapter. 

obtaining 

(d) When an election of an exemption is approved by the 

department, the election remains effective and the 

independent contractor retains his status as an independent 

contractor until he notifies the department of any change in 

his status and provides a description of his present work 

status. 

(e) If the department denies the application for 

exemption, the applicant may contest the denial by 

petitioning for review of the decision by an appeals referee 

in the manner provided for in 39-51-1109. An applicant 

dissatisfied with the decision of the appeals referee may 

appeal the decision in accordance with the 

established in 39-51-2403 and 39-51-2404. 
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( 4) (a) A private corporation shall provide coverage 

for its officers and other employees under the provisions of 

compensation plan No, 1, 2, or 3, However, pursuant to such 

rules as the department promulgates and subject in all cases 

to approval by the department, an officer of a private 

corporation may elect not to be bound as an employee under 

this chapter if he does not work in a construction trade by 

giving a written notice, on a form pcovided by 

department, served in the following manner: 

the 

(i) if the employer has elected to be bound by the 

provisions of compensation plan No. l, by delivering the 

notice to the board of directors of the employer and the 

department; or 

(ii) if the employer has elected to be bound by the 

provisions of compensation plan No. 2 or 3' by delivering 

the notice to the board of directors of the employer, the 

department, and the insurer. 

(b) If the employer changes plans or insurers, the 

officer's previous election is not effective and the officer 

shall again serve notice as provided if he elects not to be 

bound. 

{cl The appointment or election of an employee as an 

officer of a corporation for the purpose of excluding the 

employee from coverage under this chapter does not entitle 

the officer to elect not to be bound as an employee under 

-10-
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this chapter. In any case, the officer must sign the notice 

required by subsection (4)(a) under oath or affirmation, and 

he is subject to the penalties for false swearing under 

45-7-202 if he falsifies the notice. 

(5) Each employer shall post a sign in the workplace at 

the locations where notices to employees are normally 

posted, informing employees about the employer 1 s current 

provision of compensation insurance. A workplace is any 

location where an employee performs any work-related act in 

the course of employment, regardless of whether the location 

is cemporary or permanent, and include~ the place of 

business or property of a third person while the employer 

has access to or control over such place of business or 

property for the purpose of carrying on his usual trade, 

business, or occupation. The sign will be provided by the 

department, dist[ibuted th[ough insurers or directly by the 

department, and posted by employers !..n accordance with rules 

adopted by the department. An employer who purposely or 

knowingly fails to post a sign as provided in this 

subsection is subject to a $50 fine for each citation.~ 

Section 3. Section 39-71-405, MCA, is amended to read: 

"39-71-405. Liability of employer who contracts work 

out. (1) An employer who contracts with an independent 

contractor, except an independent contractor working in a 

construction trade, to have work performed of a kind which 
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is a regular or a recurrent part of the work of the trade, 

business, occupation, or profession of such employer is 

liable for the payment of benefits under this chapter to the 

employees of the contractor ~f the contractor has not 

properly complied with the coverage requirements of the 

Worker's Compensation Act. Any insurer who becomes liable 

for payment of benefits may recover the amount of benefits 

paid and to be paid and necessary expenses from the 

contractor primarily liable therein. 

{2) Where an employer contracts to have any work to be 

dcne by a co~tractor other than a contractor working in a 

construction trade or an independent contractor, and the 

work so contracted to be done is a part or process in the 

trade or business of the employer, then the employer is 

liable to pay all benefits under this chapter to the same 

extent as if the work were done without the intervention of 

the contractor, and the work so contracted to be done shall 

not be construed to be casual employment. Where an employer 

contracts work to be done as specified in this subsection, 

the contractor and the contractor's employees shall come 

under that plan of compensation adopted by the employer. 

{3} Where an employer contracts any work to be done, 

wholly or in part for the employer, by an independent 

contractor, where the work so contracted to be done is 

casual employment as to such employer, then the contractor 

-12-
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shall become the employer for the purposes of this chapter." 

Section 4. Section 39-72-102, MCA, is amended to read: 

"39-72-102. Definitions. As used in this chapter, 

unless the context requires otherwise, the following 

definitions apply: 

(1) ''Beneficiary" is as defined in 39-71-116. 

(2) "Child" is as defined in 39-71-116. 

( 3) "Department" means the department of 

industry. 

(4) 11 Disablement" means the event of 

labor and 

becoming 

physically incapacitated by reason of an occupational 

disease from performing work in the worker's job pool. 

Silicosis, when complicated by active pulmonary 

tuberculosis, is presumed to be total disablement. 

"Disability", ''total disability", and ''totally disabled 11 are 

synonymous with ''disablement'', but they have no reference to 

"permanent partial disability". 

( 5) 

(6) 

"Employee" is as defined in 39-71-118. 

"Employer" is as defined in 39-71-117. 

(7) "Independent contractor" is as 

39-71-120. 

(8) ''Insurer'' is as defined in 39-71-116. 

(9) hinvalid'' is as defined in 39-71-116. 

defined in 

( 10) 11 0ccupat ional disease'1 means harm, damage, or death 

as set forth in 39-71-119(1) arising out of or contracted in 
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the course and scope of employment and caused by events 

occurring on more than a single day or work shift. The term 

does not include a physical or mental condition arising from 

emotional or mental stress or from a nonphysical stimulus or 

activity. 

(11) "Order'' is as defined in 39-71-116. 

(12) 11 Pneumoconiosis" means a chronic dust disease of 

the lungs arising out of employment in coal mines and 

includes anthracosis, coal workers' pneumoconiosis, 

silicosis, or a~thraccsilicosis arising out of such 

employment. 

(13) ''Silicosis'' means a chronic disease of the lungs 

caused by the prolonged inhalation of silicon dioxide (SiO) 

and characterized by small discrete nodules of fibrous 

tissue similarly disseminated throughout both lungs, causing 

the characteristic x-ray pattern, and by other variable 

clinical manifestations. 

(14) ''Wages" 

(15) 1'Year 1
' 

is as defined in 39-71-123. 

is as defined in 39-71-116t8till and 

39-71-ll6ti!i!t Ell·" 

Section 5. Section 39-71-721, MCI\, is amended to read: 

"39-71-721. Compensation for injury causing death 

limitation. (1) (a) If 

injury was the proximate 

an injured 

cause of 

employee dies and the 

such death, then the 

beneficiary of the deceased is entitled to the same 

-H-
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compensation as though the death occurred immediately 

following the injury. A beneficiary's eligibility for 

benefits commences after the date of death, and the benefit 

level is established as set forth in subsection {2). 

(b) The insur-er is entitled to recover any overpayments 

or compensation paid in a lump sum to a worker prior to 

death but not yet recouped. The insurer shall recover such 

payments from the beneficiary's biweekly payments as 

provided in 39-71-741(5). 

( 2} To beneficiaries 

39-71-116ti!ttet~ through 

as defined 

t i! tt d t ill__(_clJ_ , 

in 

weekly 

compensation benefits for an injury causing death are 

66 2/3% of the decedent's wages. The maxi.mum weekly 

compensation benefit may not exceed the state's average 

weekly wage at the time of injury. The minimum weekly 

compensation benefit is 50% of the state's average weekly 

wage, but in no event may it exceed the decedent's actual 

wages at the time of his death. 

( 3) To beneficiaries as defined in 

39-71-116tittet~ and titt£tillill, weekly benefits must 

be paid to the extent of the dependency at the time of the 

injury, subject to a maximum of 66 2/3% of the decedent's 

wages. The maximum weekly compensation may not exceed the 

state's average weekly wage at the time of injury. 

(4) If the decedent leaves no beneficiary as defined in 
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39-71-116tit, a lump-sum payment of $3,000 must be paid to 

the decedent's surviving parent or parents. 

(5) If any beneficiary of a deceased employee dies, the 

right of such beneficiary to compensation under this chapter 

ceases. Death benefits must be paid to a surviving spouse 

for 500 weeks subsequent to the date of the deceased 

employee's death or until the spouse 1 s remarriage, whichever 

occurs first. After benefit payments cease to a surviving 

spouse, death benefits must be paid to beneficiaries, if 

any, as defined 

ti! ttd t lllJ..il , 

( 6) In all 

in 39-71-116t,tt~tJ.llj__t,J_ 

cases, benefits must be 

beneficiaries, as defined in 39-71-116t%t. 

through 

paid to 

(7) Benefits paid under this section may not 

adjusted for cost of living as provided in 39-71-702. 

be 

(8) Notwithstanding subsections (2) and (3), beginning 

July 1, 1987, through June 30, 1991, the maximum weekly 

compensation benefits for injury causing death may not 

exceed the state 1 s average weekly wage of $299 established 

July 1, 1986. Beginning July 1, 1987, through June 30, 1991, 

the minimum weekly compensation for injury causing death 

shall be $149.50, which is 50% of the state's average weekly 

wage established July 1, 1986, but in no event may it exceed 

the decedent's actual wages at the time of death.'' 

Section 6. Section 39-71-723, MCA, is amended to read: 
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"39-71-723. How compensation to be divided among 

beneficia~ies. Compensation due to beneficiaries ~ha¼¼ must 

be paid to the surviving spouse, if any, or if none, then 

divided equally among or for the benefit of the children. £~ 

ease~--where If beneficiaries are a surviving spouse and 

stepchildren of such spouse, the compensation ~ha%% mus~ be 

divided equally among all beneficiaries. Compensation due to 

beneficiaries as defined in s~bseet±ons-trttet-and-trttft-of 

39-71-ll6(3)(e) and (3)(f), where when there is more than 

one, ~hail~ be divided equitably among them, and the 

question of dependency and amount thereof ~hall-be is a 

question of fact for determination by the department." 

Section 7. Section 39-73-108, MCA, is amended to read: 

"39-73-108. Payment of benefits where when person 

entitled is in institution. If any person who is entitled to 

benefits under this chapter ~hall-be is an inmate in any 

Montana state institution, benefits ~natl~ not be paid to 

him but ~ha½½ must be paid his beneficiary, if any, as 

defined in 39-71-116tit." 

NEW SECTION. Section 8. Remedies for failure to 

21 provide coverage. (1) (a) A person may file a complaint with 

22 

23 

24 

25 

the department asserting that: 

(i) an employer has not provided workers' compensation 

coverage for an employee in a construction trade; 

(ii) a sole proprietor or a working member of a 
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partnership who holds himself out or considers himself an 

independent contractor in a construction trade has not 

provided coverage for himself. 

(b) The department must investigate the complaint 

within 5 working days of its filing and either issue a cease 

and desist order as provided in subsection t2) or dismiss 

the complaint as unsupported by fact. 

(c) The department may assess the costs of 

investigating a frivolous complaint against the person who 

files the complaint and may assess againsL the employer the 

costs of investigating a complaint that is not frivolous. 

(2) The department shall issue an order to: 

(a} an employer who has an employee in service in a 

construction trade under an appointment or contract of hire, 

expressed, implied, oral, or written, who does not provide 

workers' compensation coverage for that employee, ordering 

the employer to cease and desist from continuing to employ 

the employee until the employer has obtained coverage for 

the employee; 

(b) a sole proprietor or a working member of a 

21 partnership who holds himself out or considers himself an 

22 

23 

24 

25 

independent contractor in a construction trade who 

obtained workers' compensation coverage for 

has not 

himself, 

ordering him to cease and desist from continuing the 

construttior1 project until he has provided coverage for 

-18-
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1 himself. 

2 (3) The department may bring an action in district 

3 court to enforce a cease and desist order by injunction or 

4 other means. 

5 NEW SECTION. Section 9. Codification instruction. 

6 [Section 8] is intended to be codified as dn integral part 

7 of Title 39, chapter 71, and the provisions of Title 39, 

8 chapter 71, apply to (section B]. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0342 , as intro9used. 

DESCRIPTION OF PROPOSED LEGISLATION; 

A bill for an act entitled: An act mandating workers' compensation coverage for independent contractors, sole proprietors, 
working members of a partnership, corporate officers, and dependent members of an employer's family when any of these 
persons are engaged in a construction trade; and creating remedies for failure to provide coverage. 

ASSUMPTI_QNS_: 

1. The effective date will be 7/1/91. 
2. The executive recommended budget represents current level for FY92 and FY93. 

State Compensation Mutual Insurance Fund; 
3. Affected class codes will be the 79 codes designated as "construction" by the National Council on Compensation Insurance 

(NCCI). 
4. Approximately 12% of the 26,149 employers insured with the State Fund are designated within the 79 construction class 

codes. 
5. Utilizing assumption 2, it is assumed that 12%, or 1,068 of the approximately 8,900 identified and unknown uninsured 

employers, non-subject employers, and independent contractor exemptions are designated as "construction". 
6. The 1,068 employers affected by the proposed legislation will obtain coverage with the State Fund. 
7. State Fund policies will increase by approximately 4% (from 26,149 to 27,217). 
8. 20-25 of the Underwriting Department's forms and letters would have to be reprinted and notices sent to the State Fund 

policyholders designated as "construction" to inform them of the legislation mandating coverage. 
9. Charges for printing, postage, phone usage, computer processing, and office supplies in the Underwriting Department would 

increase by approximately 4% because of the number of new policies. 
10.There will be no significant increase in claims against the State Fund for the next two years. Claims and benefits paid 

will continue at current level. Increased revenues from premiums will cover costs of increased operating expenses. 

continued on page 2 

UC4ffit-- 1-Zc?-2.L ~ I~ d K:-4\ 
ROD SUNDSTED, BUDGET DIRECTOR DATE DAVYD E. WANZENRIED, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0342......!:l.Lint:i;:_od_uced tlfJ J)'~ 



Fiscal Note Request, HB0342, as introduced 
Form BD-15 
Page 2 

Department of Labor and Industry: 
11. The Department of Labor is charged with monitoring compliance with the Workers' Compensation Act and investigating 

complaints related to lack of coverage. 
12. Only formal, written complaints are investigated by the Dept. of Labor. The Department does not investigate anonymous 

complaints or telephone complaints. 
13. The initial investigation conducted by the Dept. of Labor is a telephone inquiry made by a DLI compliance specialist 

within five working days of receipt of the complaint. 
14. A majority of independent contractors, which are currently exempt from coverage, are in the construction industry. 
15. The level of workers' compensation investigations by the Dept. of Labor is high and will remain consistent with 

historical records in the future. 
16. The Department cannot absorb the additional work required. A full-time grade 12,- step 2 Compliance Specialist II will 

be required to meet the increased complaints with salary and benefits of $24,047 in FY92 and $23,992 in FY93. 
17. The new FIE will require work materials, telephone, supplies and travel expenses. The historical operating expenses 

for a compliance specialist average $15,453 per fiscal year. 
18. Equipment needs for FY92 will include office furnishings (desk, chair and file cabinets)@ $1,500, a personal computer 

@ $3,800, plus software@ $600. 

FISCAL IMPACT: 
see page 3 

HB 1'1~ 



Fislal Not::e Request, HB0342, as introduced 
Form BD-15 
'rage 3 

l"_ISCfl.L_ lMPACT: 

E~ndi tu;r_g_s_; 

State Fund: 
Current Law 

Personal Services 5,536,182 
Operating Expenses 3,802,378 
Equipment 188,893 
Benefits and Claims 110,953,000 
Transfers 2 941 701 

Total 123,422,154 
Funding: 
State Special Revenue 26,570 
Federal Special Revenue 0 
Proprietary Fund 123,395,584 

Total 123,422,154 

FY 92 
Proposed Law 

5,536,182 
3,835,960 

188,893 
110,953,000 

2 941 701 
123,455,736 

26,570 
0 

123,429,166 
123,455,736 

Department of Labor and Industry: Emplovment~~Jations Divi~ion: 

F.T.E. 59.75 60.75 
Personal Services 1,572,170 1,596,217 
Operating Expenses 918,451 936,004 
Equipment 9,659 13,459 
Benefits and Claims 423 224 423 224 

Total 2,923,504 2,968,904 
Funding: 
General Fund 423,224 423,224 
State Special Revenue 1,808,298 1,853,698 
Federal Special Revenue 688,237 688,237 
Proprietary Fund 3 745 3 745 

Total 2,923,504 2,968,904 

TECJ-JNIC_Al,._ NOTES : 

FY 93 
Difference Current Law Proposed Law Difference 

0 5,506,944 5,506,944 0 
33,582 3,748,677 3,760,843 12,166 

0 127,138 127,138 0 
0 118,060,000 118,060,000 0 
0 2 959 054 2 959 054 0 

33,582 130,401,813 130,413,979 12,166 

0 0 0 0 
0 0 0 0 

33,582 130,401 813 130 413 979 12,166 
33,582 130,401,813 130,413,979 12,166 

1.00 59.75 60. 75 1.00 
24,047 1,570,746 1,594,738 23,992 
17,553 917,227 932,680 15,453 

3,800 9,659 9,659 0 
0 394 028 394 028 0 

45,400 2,891,660 2,931,105 39,445 

0 394,028 394,028 0 
45,400 1,801,539 1,840,984 39,445 

0 692,348 692,348 0 
0 3 745 3 745 0 

45,400 2,891,660 2,931,105 39,445 

There is a discrepancy regarding the definition of construction cimong HB0187, HB0342 and the NCCI. Under 39- 71-118(2) (d), 
MCA, partners or sole proprietors may currently elect not less than $900 a month and not: more than 1-1/2 times the average 
weekly wage for purposes of premiwn rat.emaking and the determirn,tion c>f weekly wage for weekly compensation benefits. It is 
unclear whether this provision is intended to continue. ,-/ {J 3 y z. 
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HOUSE BILL NO, 342 

INTRODUCED BY WANZENRIED, DRISCOLL, CONNELLY, 

PIPINICH, BIANCHI 

A BILL FOR AN ACT ENTITLED: "AN ACT MANDATING WORKERS' 

COMPENSATION COVERAGE FOR INDEPENDENT CONTRACTORS, SOLE 

PROPRIETORS, WORKING MEMBERS OF A PARTNERSHIP, CORPORATE 

OFFICERS, AND DEPENDENT MEMBERS OF AN EMPLOYER'S FAMILY WHEN 

ANY OF THESE PERSONS ARE ENGAGED IN A CONSTRUCTION ~RABE 

INDUSTRY; CREATING REMEDIES FOR FAILURE TO PROVIDE COVERAGE; 

AND AMENDING SECTIONS 39-71-116, 39-71-401, 39-71-405, 

39-71-721, 39-71-723, 39-72-102, AND 39-73-108, MCA." 

BE LT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 39-71-116, MCA, is amended to read: 

"39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

{l) 11 Administer and pay" includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, and settlement of claimsi payment of 

benefits; setting of reserves; furnishing of services and 

facilities; and utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 
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(2) "Average weekly wage" means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July 1 of each year. 

(3) ''Beneficiary'' means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

{b} an unmarried child under the age of 18 years; 

{c) an unmdrried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury {however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (3)(a) through (3){d) of this section, exists); 

and 

{fl a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

SECOND READING 
-2- HB 342 
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as defined in subsections (3)(a) through (3)(e) of this 

section, exists). 

( 4) "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

{ 5) "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

(6) "Construction tradeH--meen~--a--trede--±n--which--a 

per~on,-whether-by-9enera±-een~reet~n97-sttbeon~raet%n9,-as-a 

soie--eroprietor~h±p--or--parenersh±p,--as--an--eM~¼eyee,-or 

oeherw~se;-±3-direet¼y--±n~ox~ed--±n--pro~iding--sk±¼ied--or 

ttns~ii¾ea--physiea¼--~abor-in-the-renovat±on-or-eenstrttetion 

o~-btti±d±ng~-or-other-strttetcres~-~~e-~erm-ineittd~~--btt~--±s 

~ot--¼±mit@d--to--genera±-±ebo~,-earpenery,-e¼eetr±eai-wor~; 

pittmbin97-sheet-roek±n97-pei~t~n97--and--ma~onry7 INDUSTRY 11 

MEANS THE MAJOR GROUP OP GENERAL CONTRACTORS AND OPERATIVE 

BUILDERS, HEAVY CONSTRUCTION (OTHER THAN BUILDING 

CONSTRUCTIONL_f<lN~RACTOR~, AND SPECIAL TRADE CONTRACTORS, 

LISTED IN MAJOR GROUPS 15 THROUGH 17 IN THE 1987 STANDARD 

INDUSTRIAL CLASSIFICATION MANUAL. The term does not include 

office workers, design professiona:s, salesmen, estimators, 

or any other related employment that is not directly 

involved on a regular basis in the provision of physical 

1abor at a const:uct1on or renovation site. 

t6tll.l "Days" means calendar days, unless otherwise 

-3- HB 342 
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specified. 

+:,;t~ "Department" means the department of labor and 

industry. 

t8tJ.....2..l "Fiscal year" means the period of time between 

July land the succeeding June 30. 

t9t~ "Insurer" 

compensation plan No. 1, 

means an 

an insurance 

employer 

company 

bound by 

transacting 

business under compensation plan No. 2, the state fund under 

compensation plan No. 3, or the uninsured employers' fund 

provided for in part 5 of this chapter. 

t¼0t_1__1JJ__ "Invalid" means one who is physically or 

mentally incapacitated. 

tilt~ "Maximum healing 11 means the status reached when 

a worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

t¼it.i.l11 "Order 11 means any decision, rule, direction, 

requirement, or standard of the department or any other 

determination arrived at or decision made by the department. 

tt-3tl..!...±l "Payroll", "annual payroll", or "annual payroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly puyroll for the current year. However, an estimate 

may be made by the department for any employer starting in 

-4- HB 34, 
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business if no average payrolls are available. This estimate 

is to be adjusted by additional payment by the employer or 

refund by the department, as the case may actually be, on 

December 31 of such current year. An employer's payroll must 

be computed by calculating all wages, as defined 

39-71-123, that are paid by an employer. 

t¼4t.l..!21 "Permanent partial disability" means 

condition, after a worker has reached maximum healing, 

which a worker: 

in 

a 

in 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or partial wage loss, or both. 

ttStJ.l..§...1_ "Permanent total disability" means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the worker's job pool after exhausting 

all options set forth in 39-71-1012. 

t±6ti!.1.l The term 11 physician 11 includes "surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

t-iT"tl.!.!!l The "plant of the employer" includes the place 

of business of a third person while the employer has access 

to or control over such place of business for the purpose of 

-5- HB 342 
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carrying on his usual trade, business, or occupation. 

t¼B-t.lill. "Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

tT9t.i..l.Q.l "Reasonably safe place c.o work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

t%0tUll "Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they ace 

furnished. 

tilt.l.121 "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

trz:t~ "Year", unless otherwise 

calendar year." 

specified, means 

Section 2. Section 39-71-401, MCA, is amended to read: 

"39-71-401. Employments covered and employments 

exempted. (1) Except as provided in subsection (2) of this 

section, the Workers 1 Compensation Act applies to all 

employers as defined in 39-71-117 a~d to all employees as 

defined in 39-71-118. An employer who has any employee in 

-6- HB 342 
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service under any appointment or contract of hire, expressed 

or implied, oral or written, shall elect to be bound by the 

provisions of compensation plan No. 1, 2, or 3. Every 

employee whose employer is bound by the Workers" 

Compensation Act is subject to and bound by the compensation 

plan that has been elected by the employer. 

(2) Unless the employer elects coverage for these 

employments under this chapter and an insurer allows such an 

election, the workers' Compensation Act does not apply to 

any of the following employments: 

{a) household and domestic employment; 

(b) casual employment as defined in 39-71-116; 

(c) employment, in a position other than a construction 

~r~de INDUSTRY, of a dependent member of an employer's 

family for whom an exemption may be claimed by the employer 

under the federal Internal Revenue Code; 

{d) employment,-tn-a-posTtion-oth~r-than-e-con~trtte~ten 

t~~d~7, IN A POSITION OTHER THAN A CONSTRUCTION INDUSTRY, of 

sole proprietors or working members of a partnership, except 

as provided in subsection (3); 

(e) employment of a broker or salesman performing under 

a license issued by the board of realty regulation; 

(f) employment of a direct seller engaged in the sale 

of consumer products, primarily in the c~stomer's home; 

(g) employment for which a rule of liability for 
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injury, occupational disease, or death is provided under the 

laws of the United States: 

(h) employment of any person performing services in 

return for aid or sustenance only, except employment of a 

volunteer under 67-2-105; 

(i) employment with any railroad engaged in interstate 

commerce, except that railroad construction work is included 

~n and subject to the provisions of this chapter; 

{j} employment as an official, including a timer, 

referee, or judge, at a school amateur athletic event, 

unless the person is otherwise employed by a school 

district; 

{k) any person performing services as a newspaper 

carrier or free-lance correspondent if the person performing 

the services or a parent or guardian of the person 

performing the services in the case of a minor has 

acknowledged in writing that the person performing the 

services and the services are not covered. As used in this 

subsection "free-lance correspondent" is a person who 

submits articles or photographs for publication and is paid 

by the article or by the photograph. As used in this 

subsection "newspaper carrier 11
: 

(i} is a person who provides a newspaper with the 

service of delivering newspapers singly or in bundles; but 

(ii) does not ir1clude an employee of the paper who, 

-8- HB 342 
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incidentally to his main duties, carries or delivers papers, 

(L) COSMETOLOGIST'S SERVICES AND BARBER'S SERVICES AS 

DEFINED IN 39-51-2041.!l.i.!cl, 

( 3) (a) A sole proprietor or a working member of a 

partnership who holds himself out or considers himself an 

independent contractor faftd--who--ts--no~-coneraetingt-ror 

eesmeeoTogise.1.9-9erY¼ees-or-barber.1.s-~ervtees-a9-de£ined--in 

39-5¼-284t¼tt¼t must elect to be bound personally and 

individually by the provisions of compensation plan No. 1, 

2, or 3, but,-un¼ess-he-¼s-eont-raeetng-~er--co~metoio9¼st~s, 

barber.1.sy_--er--e~rtstrtteti~tt--~rade-ser,,_±~es; he may apply to 

the department for an exemption from the Workers' 

Compensation Act for himself UNLESS HE IS CONTRACTING FOR 

CONStQUCTION INDUSTRY SERVICES. 

(b) The application must be made in accordance with the 

rules adopted by the department. The department may deny the 

application only if it determines that the applicant is not 

an independent contractor. 

(c) When an application is approved by the department, 

it is conclusive as to the status of an independent 

contractor and precludes the applicant from 

benefits under this chapter. 

obtaining 

(d) When an election of an exemption is approved by the 

department, the election cemains effective and the 

independent contractor retains his status as an independent 
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contractor until he notifies the department of any change in 

his status and provides a description of his present work 

status. 

(e) If the department denies the application for 

exemption, the applicant may contest the denial by 

petitioning for review of the decision by an appeals referee 

in the manner provided for in 39-51-1109. An applicant 

dissatisfied with the decision of the appeals referee may 

appeal the decision in accordance with the 

established in 39-51-2403 and 39-51-2404. 

procedure 

( 4) (a) A private corporation shall provide coverage 

for its officers and other employees under the provisions of 

compensation plan No. l, 2, or 3. However, pursuant to such 

rules as the department promulgates and subject in all cases 

to approval by the department, an officer of a private 

corporation may elect not to be bound as an employee under 

this chapter if he does not work in a construction ~rade 

INDUSTRY by giving a written notice, on a form provided by 

the department, served in the following manner: 

( i) if the employer has elected to be bound by the 

provisions of compensation plan No. l, by delivering the 

notice to the board of directors of the employer and the 

deparr.ment; or 

( ii ) it the employer has elected to be bound by the 

provisions of compensation plan No. 2 or 3. by delivering 

-10- HB 342 
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the notice to the board of directors of the employer, 

department, and the insurer. 

the 

(b) If the employer changes plans or insurers, the 

officer 1 s previous election is not effective and the officer 

shall again serve notice as provided if he elects not to be 

bound. 

{c) The appointment or election of an employee as an 

officer of a corporation for the purpose of excluding the 

employee from coverage under this chapter does not entitle 

the officer to elect not to be bound as an employee under 

this chapter. In any case, the officer must sign the notice 

required by subsection (4}(a) under oath or affirmation, and 

he is subject to the penalties for false swearing under 

45-7-202 if he falsifies the notice. 

(5) Each employer shall post a sign in the workplace at 

the locations where notices to employees are normally 

posted, informing employees about the employer's current 

provision of compensation insurance. A workplace is any 

location where an employee performs any work-related act in 

the course of employment, regardless of whether the location 

is temporary or permanent, and includes the place of 

business or property of a third person while the employer 

has access to or control over such place of business or 

property for the purpose of carrying on his usual trade, 

business, or occupation. The sign will be provided by the 
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department, distributed through insurers or directly by the 

department, and posted by employers in accordance with rules 

adopted by the department. An employer who purposely or 

knowingly fails to post a sign as provided in 

subsection is subject to a $50 fine for each citation." 

this 

Section 3. Section 39-71-405, MCA, is amended to read: 

•39-71-405. Liability of employer who contracts work 

out. (1) An employer who contracts with an independent 

contractor, except an independent contractor working in a 

construction ~~ad@ INDUSTRY, to have work performed of a 

kind which is a regular or a recurrent part of the work of 

the trade, business, occupation, or profession of such 

employer is liable for the payment of benefits under this 

chapter to the employees of the contractor if the contractor 

has not properly complied with the coverage requirements of 

the Worker's Compensation Act. Any insurer who becomes 

liable for payment of benefits may recover the amount of 

benefits paid and to be paid and necessary expenses from the 

contractor primarily liable therein. 

(2) Where an employer contracts to have any work to be 

done by a contractor other than a contractor working in a 

construction ~rade INDUSTRY or an independent contractor, 

and the work so contracted ta be done is a part or process 

in the trade or business of the employer, then the employer 

is liable to pay all benefits under this chapter to the same 
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extent as if the work were done without the intervention of 

the contractor, and the work so contracted to be done shall 

not be construed to be casual employment. Where an employer 

contracts work to be done as specified in this subsection, 

the contractor and the contractor's employees shall come 

under that plan of compensation adopted by the employer. 

(3) Where an employer contracts any work to be done, 

wholly or in part for the employer, by an independent 

contractor, where the work so contracted to be done is 

casual employment as to such employer, then the contractor 

shall become the employer for the purposes of this chapter." 

Section 4. Section 39-72-102, MCA, is amended to read: 

•39-72-102. Definitions. As used in this chapter, 

unless the context requires otherwise, 

definitions apply: 

the 

''Beneficiary" is as defined in 39-71-116. 

''Child" is as defined in 39-71-116. 

following 

( 1) 

( 2) 

( 3) "Department" means the department of labor and 

industry. 

(4) 11 Disablement" means the event of becoming 

physically incapacitated by reason of an occupational 

disease from performing work in the worker's job pool. 

Silicosis, when complicated by active pulmonary 

tuberculosis, is presumed to be total disablement. 

"Disability 11
, ''total disability'', and ''totally disabled'' are 
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synonymous with 11 disablement", but they have no reference to 

''permanent partial disability''. 

{ 5) 

{ 6) 

( 7) 

"Employee" is as defined in 39-71-118. 

"Employer" is as defined in 39-71-117. 

"Independent contractor" is as 

39-71-120. 

(8) 

{ 9) 

''Insurer" is as defined in 39-71-116. 

1'Invalid 11 is as defined in 39-71-116. 

defined in 

(10) 11 Occupational disease 11 means harm, damage, or death 

as set forth in 39-71-119(1) arising out of or contracted in 

the course and scope of employment and caused by events 

occurring on more than a single day or work shift. The term 

does not include a physical or mental condition arising from 

emotional or mental stress or from a nonphysical stimulus or 

activity. 

(11) 11 0rder" is as defined in 39-71-116. 

( 12) "Pneumoconiosis" means a chronic dust disease of 

the lungs arising out of employment in coal mines and 

includes 

silicosis, 

employment. 

anthracosis, coal workers' pneumoconiosis, 

or anthracosilicosis arising out of such 

(13) 1'Silicosis'' means a chronic disease of the lungs 

caused by the prolonged inhalation of silicon dioxide (SiO) 

and characterized by small discrete nodules of fibrous 

tissue similarly disseminated throughout both lungs, causing 
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the characteristic x-ray pattern, and by other variable 

clinical manifestations. 

(14) "Wages" is as defined in 39-71-123. 

(15) '1 Year" is as defined in 39-71-116f8tfil and 

39-71-116ti!i!t.!31.1.-" 

Section 5. Section 39-71-721, MCA, is amended to read: 

•39-71-121. Compensation for 

limitation. (1) (a) If an injured 

injury was the proximate cause 

injury causing death -

employee dies and the 

of such death, then the 

beneficiary of the deceased is entitled to the same 

compensation as though the death occurred immediately 

following the injury. A beneficiary's eligibility for 

benefits commences after the date of death, and the benefit 

level is established as set forth in subsection (2). 

(b) The insurer is entitled to recover any overpayments 

or compensation paid in a lump sum to a worker prior to 

death but not yet recouped. The insurer shall recover such 

payments from the beneficiary's biweekly 

provided in 39-71-741(5). 

( 2) To beneficiaries as 

payments as 

defined in 

39-71-ll6tzttetJ..lll!l.l through tzttdt~, weekly 

compensation benefits for an injury causing death are 

66 2/3% of the decedent's 

compensation benefit may not 

wages. 

exceed 

The 

the 

maximum weekly 

state's average 

weekly wage at the time of injury. The minimum weekly 
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compensation benefit is SO% of the state's average weekly 

wage, but in no event may it exceed the decedent's actual 

wages at the time of his death~ 

{ 3) To beneficiaries as defined in 

39-71-116tzttet~ and tzttft.uJ..ill, weekly benefits must 

be paid to the extent of the dependency at the time of the 

injury, subject to a maximum of 66 2/3% of the decedent's 

wages. The maximum weekly compensation may not exceed the 

state's average weekly wage at the time of injury. 

(4) If the decedent leaves no beneficiary as defined in 

39-71-ll6tzt, a lump-sum payment of $3,000 must be paid to 

the decedent's surviving parent or parents. 

(5} If any beneficiary of a deceased employee dies, the 

right of such beneficiary to compensation under this chapter 

ceases. Death benefits must be paid to a surviving spouse 

for 500 weeks subsequent to the date of the deceased 

employee's death or until the spouse's remarriage, whichever 

occurs first. After benefit payments cease to a surviving 

spouse, death benefits must be paid to beneficiaries, if 

any, as defined in 39-71-116tzttbtllll_l;U_ through 

ti!ttdt1llill_. 

(6) In all cases, benefits must be paid to 

beneficiaries, as defined in 39-71-116t~t. 

(7) Benefits paid under this section may not be 

adjusted for cost of living as provided in 39-71-702. 
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(8) Notwithstanding subsections (2) and (3), beginning 

July 1, 1987, through June 30, ~991, the maximum weekly 

compensation benefits for injury causing death may not 

exceed the state's average weekly wage of $299 established 

July 1, 1986. Beginning July 1, 1987, through June 30, 1991, 

the minimum weekly compensation for injury causing death 

shall be $149.50, which is 50% of the state's average weekly 

wage established July l, 1986, but in no event may it exceed 

the decedent's actual wages at the time of death.'' 

Section 6. Section 39-71-723, HCA, is amended to read: 

"39-71-723. How compensation to be divided 

beneficiaries. Compensation due to beneficiaries ~~a¼¼ 

among 

must 

be paid to the surviving spouse, if any, or if none, then 

divided equally among or for the benefit of the children. in 

eases-whe~e ll beneficiaries are a surviving spouse and 

stepchildren of such spouse, the compensation ~he½½~ be 

divided equally among all beneficiaries. Compensation due to 

beneficiaries as defined in s~bsee~±o"s-tZttet-a"d-titt~t-of 

39-71-ll6(3)(e) and (3)(f), whe~e when there is more than 

one, ~b~¼¼ must be divided equitably among them, and the 

question of dependency and amount thereof shal¼--be is a 

question of fact for determination by the department." 

Section 7. Section 39-73-108, MCA, is amended to read: 

"39-73-108. Payment of benefits wn~re when person 

entitled is in institution. If any person who is entitled to 
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benefits under this chapter ~hall-be is an inmate in any 

Montana state institution, 

him but ~na:±l ~ be 

defined in 39-71-116tit." 

benefits ~~e¼¼ ~ not be paid to 

paid his beneficiary, if any, as 

NEW SECTION. Section 8. Remedies for failure to 

provide coverage. (1) (a) A person may file a complaint with 

the department asserting that: 

(i) an employer has not provided workers 1 compensation 

coverage for an employee in a construction t~ade INDUSTRY; 

(ii) a sole proprietor or a working member of a 

partnership who holds himself out or considers himself an 

independent contractor in a construction erade INDUSTRY has 

not provided coverage for himself. 

(b) The department must investigate the complaint 

within 5 working days of its filing and either issue a cease 

and desist order as provided in subsection (2) 

the complaint as unsupported by fact. 

(c) The department may assess the 

or dismiss 

costs of 

investigating a frivolous complaint against the person who 

files the complaint and may assess against the employer the 

costs of investigating a complaint that is not frivolous. 

(2) The department shall issue an order to: 

la) an employer who has an employee in service in a 

cc11structi011 ~rade INDUSTRY under an appointment or contracc 

of hire, expressed, implied, oral, or written, who does not 
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1 provide workers' compensation coverage for that employee, 

2 ordering the employer to cease and desist from continuing to 

3 employ the employee until the employer has obtained coverage 

4 for the employee; 

5 (bl a sole proprietor or a working member of a 

6 partnership who holds himself out or considers himself an 

7 independent contractor in a construction ~rade INDUSTRY who 

8 has not obtained workers' compensation coverage for himself, 

9 ordering him to cease and desist from continuing the 

10 construction project until he has provided coverage for 

ll himself. 

12 (3) The department may bring an action in district 

13 court to e~Eorce a cease and desist orde: by injunction or 

14 other means. 

15 NEW SECTION. Section 9. Codification instruction. 

16 [Section 8] is intended to be codified as an integral part 

17 of Title 39, chapter 71, and the provisions of Title 39, 

18 chapter 71, dpply to [section 8]. 

-End-
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HOUSE BILL NO. 342 

INTRODUCED BY WANZENRIED, DRISCOLL, CONNELLY, 

PIPINICH, BIANCHI 

A BILL FOR AN ACT ENTITLED: "AN ACT MANDATING WORKERS' 

COMPENSATION COVERAGE FOR INDEPENDENT CONTRACTORS, SOLE 

PROPRIETORS, WORKING MEMBERS OF A PARTNERSHIP, CORPORATE 

OFFICERS, AND DEPENDENT MEMBERS OF AN EMPLOYER'S FAMILY WHEN 

ANY OF THESE PERSONS ARE ENGAGED IN A CONSTRUCTION TRABB 

INDUSTRY; CREATING REMEDIES FOR FAILURE TO PROVIDE COVERAGE; 

AND AMENDING SECTIONS 39-71-116, 39-71-401, 39-71-405, 

39-71-721, 39-71-723, 39-72-102, AND· 39-73-108, MCA.' 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 39-71-116, MCA, is amended to read: 

•39-11-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(1) "Administer and payN includes all actions by the 

state fund under the workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, and settlement of claims; payment of 

benefits: setting of reserves: furnishing of services and 

facilities: and utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 
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(2) "Average weekly wage• means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July 1 of each year. 

( 3} "Beneficiary• means: 

(a} a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (J)(a) through (3)(d) of this section, exists): 

and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury [however, such a brother or sister is a beneficiary 

only until the age of 18 years and only wher. no beneficiary, 

THIRD READING 
-2- HB 342 
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as defined in subsections (J)(a) through (JJ(e) of this 

section, existsJ. 

(4) "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

(5) "Child 11 includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

ill "Construction tradeu--meana--a--trade--~"--whieh--a 

person,-whether-by-genera¼-eentract-in9,-sabcontract'i'ng,-as-a 

so¼e--proprietor9hip--or--partnershipr--as--an--emp¼oyee,-or 

otherwise,-is-d±reetiy--±n•oi•ed--'i'n--provid¼n9--s~i¼¼ed--or 

ttnsk¼iied--phys¼ea%--¼aber-¼n-the-renovatton-or-eonstrttet±on 

of-bai¼d¼ngs-or-other-straetttres.-~fte-term-ine¼aftes--bttt--¼s 

not--iimtteft--to--qenera¼-lsber7-earpentry,-e¼eetr±eai-wor~7 

pi1:u11bin9,-sheet-roelt'i'ng,-pa:t:ntin97--aftd--masonry.- INDUSTRY" 

MEANS THE MAJOR GROUP OF GENERAL CONTRACTORS AND OPERATIVE 

BUILDERS, HEAVY CONSTRUCTION (OTHER THAN BUILDING 

CONSTRUCTION) CONTRACTORS, AND SPECIAL TRADE CONTRACTORS, 

LISTED IN MAJOR GROUPS 15 THROUGH 17 IN THE 1987 STANDARD 

INDUSTRIAL CLASSIFICATION MANUAL. The term does not include 

office workers, design professionals, salesmen, estimators, 

or any other related employment that is not directly 

involved on a reg-ular basis in the provision of physical 

labor at a construction or renovation site. 

t6t.ill "Days" means calendar days, unless otherwise 
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specified. 

titill "Departmentl• means the department of labor and 

industry. 

t8till 11 Fiscdl year 11 means the period of 

July land the succeeding June JO. 

t9tl!Ql_ "rnsurer" means an employer 

compensation plan No. 1, an insurance company 

time between 

bound by 

transacting 

business under compensation plan No. 2, the state fund under 

compensation plan Na. 3, or the uninsured employers' fund 

provided for in part 5 of this chapter. 

t±8t..L!ll "Invalid" means one who is physically 

mentally incapacitated. 

or 

tlltiill "Maximum healing" means the status reached when 

a worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

t¼itil2.l "Order" means any decision, rule, direction, 

requirement, or standard of the department or any other 

determination arrived at or decision made by the department. 

t¼3tl!!l "Payroll", 11 annu.al payrol1°, or "annual p.iyroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly payroll for the current year. However, an estimate 

may be ma.de by the department for any employer star.ting in 
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business if no average payrolls are available. This estimate 

is to be adjusted by additional payment by the employer or 

refund by the department, as the case may actually be, on 

December 31 of such current year. An employer's payroll must 

be computed by calculating all wages, as defined in 

39-71-123, that are paid by an employer. 

tHtl!.21 "Permanent partial disability" means a 

condition, after a worker has reached maximum healing, in 

which a worker: 

{a) has a medically determined physical restriction as 

a result of an injucy as defined in 39-71-119; and 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or partial wage loss, or both. 

f¼-St~ "Permanent total disability" means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the worker's job pool after exhausting 

all options set forth in 39-71-1012. 

tT6tD.Il The term 11 physician 11 includes "surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

ti:T'tl!..!!l The "plant of the employer" includes the place 

of business of a third person while the employer has acce~~ 

to or control over such place of business for the purpo~e of 
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carrying on his usual trade, business, or occupation. 

t½8t1..!2J.. "Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

t¼.:'Jtl1...Ql_ "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

ti9t.i.1.!l "Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

tiHt.!1_ll "Temporary total disability•• means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

tZZtilll "¥ear", unless otherwise 

calendar year, 11 

specified, means 

Section 2. Section 39-71-401, MCA, is amended to read, 

"39-71-401. Employments covered and employments 

exempted. (l) Except as provided in subsection (2) of this 

section, the Workers' Compensation Act applies to all 

employers as d~f111ed 1r1 39-71-117 and to all employees as 

defined in 39-71-ll~. An employer who has any employee in 
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service under any appointment or contract of hire, expressed 

or implied, oral or written, shall elect to be bound by the 

provisions of compensation plan No. 1, 2, or 3. Every 

employee whose employer is bound by the Workers' 

Compensation Act is subject to and bound by the compensation 

plan that has been elected by the employee. 

(2) Unless the employer elects coverage for these 

employments under this chapter and an insurer allows such an 

election, the Workers' Compensation Act does not apply to 

any of the following employments: 

(a) household and domestic employment; 

(b) casual employment as defined in 39-71-116;" 

(c) employment, in a position other than a construction 

erade INDUSTRY, of a dependent member of an employer's 

family for whom an exemption may be claimed by the employer 

under the federal Internal Revenue Code; 

(d) employment7-in-a-pesitien-other-tftan-a-eenstractioft 

~,ad~,, IN A POSITION OTHER THAN A CONSTRUCTION INDUSTRY, of 

sole proprietors or working members of a partnership, except 

as provided in subsection (3}; 

(e) employment of a broker or salesman performing under 

a license issued by the board of realty regulation; 

(f) employment of a direct seller engaged in the sale 

of consumer products, primarily 1n the customer's home; 

(g) employment for which a rule of liability tor 
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injury, occupational disease, or death is prov1d~d under the 

laws of the United States; 

(h) employment of any person performing services in 

return for aid or sustenance only, except employment of a 

volunteer under 67-2-105; 

(i) employment with any railroad engaged in interstate 

cOllllUerce, except that railroad construction work is included 

in and subject to the provisions of this chapter: 

(j) employment as an official, including a timer, 

referee, or judge, at a school amateur athletic event, 

unless the person is otherwise employed by a 

district; 

school 

(k) any person performing services as a newspaper 

carrier or free-lance correspondent if the persori performing 

the services or a parent or guardian of the person 

performing the services in the case of a minor has 

acknowledged in writing that the person performing the 

services and the services are not covered. AS used in this 

subsection "free-lance correspondent" is a person who 

submits articles or photographs for publication arid is paid 

by the article oc by the photograph. As used in this 

subsection "newspaper carrier": 

(i) is a person who provides a newspaper with the 

service of delivering newspapers singly or in bundles; bUt 

(ii) does not include an employee of the paper who, 
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incidentally to his main duties, carries or delivers papers. 

(LI COSMETOLOGIST'S SERVICES AND BAR~ER'S SERVICES AS 

DEFINED IN 39-51-204(l}(L). 

(3) ta) A sole proprietor or a working member of a 

partnership who holds himself out or considers himself an 

independent contractor tand--wfte--is--ftot-eentraet±nqi-Eor 

eosmeto¼eqistis-ser•±ees-er-barberis-services-as-de£±ned--±n 

39-5¼-i84t¼ttrt must elect to be bound personally and 

individually by the provisions of compensation plan No. 1, 

2, or 3, but7-ttft¼ees-he-ts-eonCraetin9-tor--eesffleto¼og±st~s, 

barberis 7 --er--eenstruction--trade-ser¥¼ees, he may apply to 

the department for an exemption from the Workers 1 

Compensation Act for himself UNLESS HE IS CONTRACTING FOR 

CONSlRUCTION INDUSTRY SERVICES. 

(b) The application must be made in accordance with the 

rules adopted by the department. The department may deny the 

application only if it determines that the applicant is not 

an independent contractor. 

(c) When an application is approved by the department, 

it is conclusive as to the status of an independent 

contractor and precludes the applicant from 

benefits under this chapter. 

obtaining 

(d) When an election of an exemption is approved by the 

department, the election remains effective and the 

independent contractor retains his status dS an independent 
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contractor until he notifies the department or dny change in 

his status and provides a description of his present work 

status. 

(el If the department denies the application for 

exemption, the applicant may contest the denial by 

petitioning for review of the decision by an appeals referee 

in the manner provided foe in 39-51-1109. An applicant 

dissatisfied with the decision of the appeals referee may 

appeal the decision in accordance with the 

established in 39-51-2403 and 39-51-2404. 

procedure 

(4) (a) A private corporation shall provide coverage 

for its officers and other employees under the provisions of 

compensation plan No. 1, 2, or 3. However, pursuant to such 

rules as the department promulgates and subject in all cases 

to approval by the department, an officer of a private 

corporation may elect not to be bound as an employee under 

this chapter if he does not work in a construction ~rade 

INDUSTRY by giving a written notice, on a form provided by 

the department, served in the following manner: 

(i) if the employer has elected to be bound by the 

provisions of compensation plan No. 1, by delivering the 

notice to the board of directors of the employer and the 

department ; 0[ 

(ii l if the employer has elected to be bound by the 

vrovisions of compensation plan No. 2 or 3, by delivering 
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the notice to the board of directors of the employer, the 

department, and the insurer. 

(b) If the employer changes plans or insurers, the 

officer's previous election is not effective and the officer 

shall again serve notice as provided if he elects not to be 

bound. 

{C) The appointment or election of an employee as an 

officer of a corporation for the purpose of excluding the 

employee from coverage under this chapter does not entitle 

the officer to elect not to be bound as an employee under 

this chapter. In any case, the officer must sign the notice 

required by subsection 14)(a) under oath or affirmation, and 

he is subject to the penalties for false swearing under 

45-7-202 if he falsifies the notice. 

(5) Each employer shall post a sign in the workplace at 

the locations where notices to employees are nocmally 

posted, informing employees about the employer's current 

provision of compensation insurance. A workplace is any 

location where an employee performs any work-related act in 

the course of employment, regardless of whether the location 

is temporary or permanent, and includes the place of 

business or property of a third person while the employer 

has access to or control over such place of business or 

property for the purpose of carrying on his usual trade, 

business, or occupation. The sign will be provided by the 
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department, distributed through insurers or dire~tly by the 

department, and posted by employers in accordance with rules 

adopted by the department. An employer who purposely or 

knowingly fails to post a sign as provided in this 

subsection is subject to a $50 fine for each citation. '1 

Section 3. Section 39-71-405, MCA, is amended to read: 

"39-71-405. Liability of eaployer who contracts work 

out. (1) An employer who contracts with an independent 

contractor, except an independent contractor working in a 

construction trade INDUSTRY, to have work performed of a 

kind which is a regular or a recurrent part of the work of 

the trade, business, occupation, or profession of such 

employer is liable for the payment of benefits under this 

chapter to the employees of the contractor if the contractor 

has not properly complied with the coverage requirements of 

the Worker's Compensation Act. Any insurer who becomes 

liable for payment of benefits may recover the amount of 

benefits paid and to be paid and necessary expenses from the 

contractor primarily liable therein. 

(2) Where an employer contracts to have any work to be 

done by a contractor other than a contractor working in a 

construction ~rade INDUSTRY or an independent contractor, 

and the work so contracted to be done is a part or proces& 

111 the trade or business of the employee, then the employer 

is liable to pay all benefits under this chapter to the· same 
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extent as if the work were done without the intervention of 

the contractor, and the work so contracted to be done shall 

not be construed to be casual employment. Where an employer 

contracts work to be done as specified in this subsection, 

the contractor and the contractor's employees shall come 

under that plan of compensation adopted by the employer. 

(3) Where an employer contracts any work to be done, 

wholly or in part for the employer, by an independent 

contractor, where the work so contracted to be done is 

casual employment as to such employer, then the contractor 

shall become the employer for the purposes of this chapter." 

Section 4. Section 39-72-102, MCA, is amended to read: 

"39-72-102. Definitions. As used in this chapter, 

unless the context requires otherwise, 

definitions apply: 

the 

"Beneficiary" is as defined in 39-71-116. 

"Child 11 is as defined in 39-71-116. 

following 

I l) 

(2) 

I 3 l "Department" means the department of labor and 

industry. 

( 4) 11 Disablement" means the event of becoming 

physically incapacitated by reason of an occupational 

disease from performing work in the worker's job pool. 

Silicosis, when complicated by active pulmonary 

tuberculosis, is presumed to be total disablement. 

''Disability", "total disability", and "totally disabled" are 
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synonymous with "disablement", but they have no reference to 

"permanent partial disability". 

(5) "Employee'' is as defined in 39-71-118. 

(6) "Employer 11 is as defined in 39-71-117. 

{ 7) '1 Independent 

39-71-120. 

contractor" is as 

{8) "Insurer'' is as defined in 39-71-116. 

(9) "Invalid" is as defined in 39-71-116. 

defined in 

(l0) "Occupational disease 11 means harm, damage, or death 

as set forth in 39-71-119(1) arising out of or contracted in 

the course and scope of employment and caused by events 

occurring on more than a single day or work shift. The term 

does not include a physical or mental condition arising from 

emotional or mental stress or from a nonphysical stimulus or 

activity. 

{11) "Order" is as defined in 39-71-116. 

(12) "Pneumoconiosis'1 means a chronic dust disease of 

the lungs arising out of employment in coal mines and 

includes 

silicosis, 

employment. 

anthracosis, coal workers• pneumoconiosis, 

or anthracosilicosis arising out of such 

(13) "Silicosis'' means a chronic disease of the lungs 

caused by the prolonged inhalation of silicon dioxide (SiO) 

and characterized by small discrete nodules of fibrous 

tissue simildrly disseminated throughout both lungs, causing 
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the characteristic x-ray pattern1 and by other variable 

clinical manifestations. 

(14) "Wages" is as defined in 39-71-123. 

(15) "Year" is as defined in 39-7l-ll6tBtill and 

39-7l-ll6tzzt~- •• 

Section 5. Section 39-71-721, HCA, is amended to read: 

"39-71-721. Crnnpensation for 

limitation. (l) (a) If an injured 

injury was the proximate cause 

injury causing death -

employee dies and the 

of such death, then the 

beneficiary of the deceased is entitled to the same 

compensation as though the death occurred immediately 

following the injury. A beneficiary's eligibility for 

benefit~ commences after the date of death, and the benefit 

level is established as set forth in subsection (2). 

(b) The insurer is entitled to recover any overpayments 

or compensation paid in a lump sum to a worker prior to 

death but not yet recouped. The insurer shall recover such 

payments from the beneficiary's biweekly payments as 

provided in 39-71-741(5). 

( 2) To beneficiaries as defined in 

39-71-ll6tittat~ through tit td t 1.l.l..l.£l, weekly 

compensation benefits for an injury causing death are 

66 2/3\ of the decedent 1 s wages. The maximum weekly 

compensation benefit may not exceed the state's averdge 

weekly wage at the time of injury. The minimum weekly 
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compensation benefit is 50% of the state's average weekly 

wage, but in no event may it exceed the decedent's actual 

wages at the time of his death. 

(3) To beneficiaries as defined in 

39-71-ll6tzttet~ and tzttrt.illill, weekly benefits must 

be paid to the extent of the dependency at the time of the 

injury, subject to a maximum of 66 2/3% of the decedent's 

wages. The maximum weekly compensation may not exceed the 

state's average weekly wage at the time of injury. 

(4) If the decedent leaves no beneficiary as defined in 

39-71-ll6tit, a lump-sum payment of $],000 must be paid to 

the decedent's surviving parent or parents. 

{5) If any beneficiary of a deceased employee dies, the 

right of such beneficiary to compensation under this chapter 

ceases. Death benefits must be paid to a surviving spouse 

foe 500 weeks subsequent to the date of the deceased 

empl~yee's death or until the spouse"s remarriage, whichever 

occurs first. After benefit payments cease to a surviving 

spouse, death benefits must be paid to beneficiaries, if 

any, as defined in 39-7l-ll6t2ttbt11.l.ill through 

t 2 ttdt J..lll!!l · 
(6) In all cases, benefits must be paid to 

beneficiaries, as defined in 39-71-116t~t. 

( 7) Benefits paid under this section may not be 

adjusted tor cost of living as provided in 39-11-702. 
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(8) Notwithstanding subsections (2) and (3), beginning 

July 1, 1987, through June 30, 1991, the maximum weekly 

compensation benefits for injury causing death may not 

exceed the state's average weekly wage of $299 established 

July 1, 1986. Beginning July 1, 1987, through June JO, 1991, 

the minimum weekly compensation for injury causing death 

shall be $149.50, which is 50\ of the state's average weekly 

wage established July l, 1986, but in no event may it exceed 

the decedent's actual wages at the time of death." 

Section 6. Section 39-71-723, MCA, is amended to read: 

•39-71-723. Bow caapensation to be divided 

beneficiaries. Compensation due to beneficiaries sffll¼i 

aaong 

must 

be paid to the surviving spouse, if any, or if none, then 

divided equally among or for the benefit of the children. ~n 

eases-where If beneficiaries are a surviving spouse and 

stepchildren of such spouse, the compensation she¼¼~ be 

divided equally among all beneficiaries. Compensation due to 

beneficiaries as defined in sttbseet¼efts-tittet-and-tittft-ef 

39-71-ll6(3)(e) and (3)(fl, where when there is more than 

one, sha¼l ~ be divided equitably among them, and the 

question of dependency and amount thereof shal¼--ne is a 

question of fact for determination by the department.• 

Section 7. Section 39-73-108, MCA, is amended to read: 

"39-73-108. Payment of benefits whe~e when person 

entitled is in institution. If any person who is entitled to 
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benefits under ~his chapter sftall-be is an inmate in any 

Montana state institution, benefits sha¼¼ ~ not be paid to 

him but shal¼ must be paid his beneficiary, if anyr as 

defined in 39-71-ll&tit." 

NEW SECTION. Section 8. Reioedies fo< failure to 

p<ovide cove<age. (1) (a) A person may file a complaint with 

the department asserting that: 

(i) an employer has not provided workers' compensation 

coverage for an employee in a construction erade INDUSTRY; 

(ii) a sole proprietor or a working member of a 

partnership who holds himself out or considers himself an 

independent contractor in a construction trade INDUSTRY has 

not provided coverage for himself. 

(b) The department must investigate the complaint 

within 5 working days of its filing and either issue a cease 

and desist order as provided in subsection (2) or dismiss 

the complaint as unsupported by fact. 

(C) The department may assess the costs of 

investigating a frivolous complaint against the person who 

files the complaint and may assess against the employer the 

costs of investigating a complaint that is not frivolous. 

(2) The department shall issue an order to: 

{a) an employer who has an employee in service in a 

construction tt"ad~ INDUSTRY undec an appointment or contract 

of hire, expcessed, implied, oral, or written, who does not 
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l provide workers' compensation coverage for that employee, 

2 ordering the employer to cease and desist from continuing to 

3 employ the employee until the employer has obtained coverage 

4 

5 

6 

for the employee; 

(b) a sole proprietor or a 

partnership who holds himself out or 

working member of a 

considers himself an 

7 independent contractor in a construction ~rade INDUSTRY who 

8 has not obtained workers• compensation coverage for himself, 

9 ordering him to cease and desist from continuing the 

10 construction project until he has provided coverage for 

ll himself. 

12 (3) The department may bring an action in district 

13 court to enforce a cease and desist order by injunction or 

14 other means. 

15 NEW SECTION. Section 9. Codification instruction. 

16 (Section 8) is intended to be codified as an integral part 

17 of Title 39, Chapter 71, and the p·covi-sions of Title 39, 

18 chapter 71, apply to (section 81. 

-End-
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SEHATB STARDIRG COMMITTEE RIPORT 

HR. PRESIDERT1 

Page 1 of 1 
March 26, 1991 

We, your committee on Labor and Employment Relations having had 
under consideration House Bill No. 342 (third reading copy -
blue), respectfully report that House Bill No. 342 be amended and 
as so amended be concurred in, 

1. Page 19. 
Following, line 18 
Insert, "NEW SECTION, Section 10. Applicability -- exeaption. 

(1) [This act] does not apply to any construction project 
bid by an employer prior to October 1, 1991. 
(2) Notwithstanding any other provision of [this act], an 

independent contractor may apply to the department of labor and 
industry for an exemption from [this act] in the manner provided 
for in 39-71-401 if the independent contractor can demonstrate, 
on a quarterly basis, proof of insurance for himself that 
provides compensation and benefits providing coverage for medical 
claims and loss of wages resulting from injuries and occupational 
disease that is comparable to the coverage provided under Title 
39, chapters 71 and 72." 

A';:!11//4. 
Q3 a-x -vt 11: .QO 

Sec. of Senate 

Signed, ~£~ 
Thomas E. Towe, Vice-Chairman 

SENATE 
HB 3 -fl. 



SERATE COMMITTEE or THE WHOLE AMERDHERT 
April 2, 1991 3,02 pm 

Mr. Chairman, I move to amend House Bill No. 342 (reference copy 
salmon) as follows, 

1. Title, lines. 
Strike, "MANDATING" 
Insert, "CLARIFYING" 

2. Title, line 10. 
Following, "INDUSTRY;" 
Strike, remainder of line 10 in its entirety 

3. Title, line 11. 
Strike: "39-71-405," 

4. Page 7, lines 14 and 15. 
Following, "employment" on line 14 
Strike, remainder of line 14 through II II 

.L. on line 15 

5. Page 9, line 14. 
Strike, "UNLESS" 
Insert, "even if" 

6. Page 10, lines 18 and 19. 
Following, "chapter" on line 18 
Strike, remainder of line 18 through "INDUSTRY" on line 19 

7. Page 12, line 7 through page 13, line 12. 
Strike, section 3 in its entirety 
Renumber1 subsequent sections 

8. Page 18, line 6 through page 19, line 19. 
Strike, sections 8 and 9 in their entirety 

A11!'1'1,Y.1111oer1 subsequent section 

REJECT Signed1 ___ _.~ ....... -.. ....... ---~~------
Senator Aklestad «- p~3-;/ 

/ md. Coord . 

.:SB 4-,2-V ~: ..v 
Sec. of Senate 

SENATE 
H4 3C/J. 
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HOUSE BILL NO. 342 

INTRODUCED BY NANZENRIED, DRISCOLL, CONNELLY, 

PIPINICH, BIANCHI 

A BILL FOR AN ACT ENTITLED: "AN ACT MANDATING WORKERS' 

COMPENSATION COVERAGE FOR INDEPENDENT CONTRACTORS, SOLE 

PROPRIETORS, WORKING MEMBERS OF A PARTNERSHIP, CORPORATE 

OFFICERS, AND DEPENDENT MEMBERS OF A.~ EMPLOYER'S FAMILY WHEN 

ANY OF THESE PERSONS ARE ENGAGED IN A CONSTRUCTION ~RABB 

INDUSTRY; CREATING REMEDIES FOR FAILURE TO PROVIDE COVERAGE; 

/\NB AMENDING SECTIONS 39-71-116, 39-71-401, 39-71-405, 

39-71-721, 39-71-723, 39-72-102, AND 39-73-108, MCA; AND 

PROVIDING AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-116, MCA, is amended to read: 

•39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(1) "Administer and pay" includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, and settlement of claims; payment of 

benefits; setting of reserves; furnishing of services and 

facilities; and utilization of actuarial, audit, accounting, 
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vocational rehabilitatidf, and legal services. 

( 2) "Average weekly wage 11 means the 

BB 0342/03 

mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July l of each year. 

(3} "Beneficiary" means: 

{a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

{e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (3)(a) through (3){d) of this section, exists); 

and 

{f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury {however, such a brother or sister is a beneficiary 
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only until the age of 18 years and only when no beneficiary, 

as defined in subsections (3)(a) through (3)(e) of this 

section, exists). 

(4) "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

(5) "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

(6) "Construction trade•--mean~--a--trade--in--whieh-a 

person7 -vhether-by-genera¼-contraeting7 -e~8eontrae~ing,-as-a 

soie-proprietorship--or--pertner9hip,--a9--an--emp¼eyee,--or 

otherwise7--is--direetiy--involved--in--providin9-eki¼¼ed-or 

ttns~il¼ed-physiea¼-¼abor-in-the-renovation--or--eonetrttet¼on 

of--bai!dinga--or-o~her-straetareso-~he-term-inel~d~e-bttt-is 

not-¼¼mited-te-genera¼-¼abor,--carpenery,--e¼eet~i-ea¼--work, 

plt2mbin9,--sheet--roelti-"gr--pe¼nt:ing,-and-masonry-;- INDUSTRY 0 

MEANS THE MAJOR GROUP OF GENERAL CONTRACTORS AND OPERATIVE 

BUILDERS, HEAVY CONSTRUCTION !OTHER THAN BUILDING 

CONSTRUCTION) CONTRACTORS, AND SPECIAL TRADE CONTRACTORS, 

LISTED IN MAJOR GROUPS 15 THROUGH 17 IN THE 1987 STANDARD 

INDUSTRIAL CLASSIFICATION MANUAL. The term does not include 

office workers, design professionals, salesmen, estimators, 

or any other related employment that is not directly 

involved on a regular basis in the provision of physical 

labor at a construction or renovation site. 
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t6till "Days" means calendar days, unless otherwise 

specified. 

t'Hill "Department" means the department of labor and 

industry. 

f8tJ...2l. 11 Fiscal year" means the period of time between 

July 1 and the succeeding June 30. 

t9ti!.Ql "Insurer" means an employer bound by 

compensation plan No. l, an insurance company transacting 

business under compensation plan No. 2, the state fund under 

compensation plan No. 3, or the uninsured employers' fund 

provided for in part 5 of this ehapter. 

tl8t111.l "Invalid" means one who is physically or 

mentally incapacitated. 

tllti.!!l "Maximum healing" means the status reached when 

a worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

tli!t.llli "Order" means any decision, rule, direction, 

requirement, or standard of the department or any other 

determination arrived at or decision made by the department. 

ti3t1!.!l "Payroll", "annual payroll 11, or "annual payroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly payroll for the current year. However, an estimate 
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may be made by the department for any employer starting in 

business if no average payrolls are available. This estimate 

is to be adjusted by additional payment by the employer or 

refund by the department, as the case may actually be, on 

December 31 of such current year. An employer's payroll must 

be computed by calculating all wages, as defined in 

39-71-123, that are paid by an employer. 

t:4tJ.l2.l "Permanent partial disabilityn means a 

condition, after a worker has reached maximum healing, in 

which a worker: 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or partial wage loss, or both. 

t¼Stilll "Permanent total disability" means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the worker 1 s job pool after exhausting 

all options set forth in 39-71-1012. 

t¼6tJ.lll The term "physician 11 includes "surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

ti=17.Ll:!l. The 11 plant of the employer 11 includes the place 

of business of a third person while the employer has access 
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to or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

fl:Btl!!l 11 Public cocporation1
' means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

ti9t_i.~.!!l "Reasonably safe place to work 11 means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

ti!8ti!ll "Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

ti¼:7_11.~ "Temporary total disability 0 means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

ti2tJ_~ _ _?___l 11 'iear", unless otherwise specified, means 

calendar year." 

Section 2. Section 39-71-401, MCA, is amended to read: 

"39-71-401. Employments covered and employments 

exempted. 11) Except as provided in subsection {2) of this 

section, the Workers' Compensation Act applies to all 

employers as defined in 39-71-117 and to all employees as 
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defined in 39-71-118. An employer who has any employee in 

service under any appointment or contract of hire, expressed 

or implied, oral or writtenr shall elect to be bound by the 

provisions of compensation plan No. 1, 2, or 3. Every 

employee whose employer is bound by the Workers' 

Compensation Act is subject to and bound by the compensation 

plan that has been elected by the employer. 

(2) Unless the employer elects coverage for these 

employments under this chapter and an insurer allows such an 

election, the Workers• Compensation Act doe~ not apply to 

any of the following employments: 

(a) household and domestic employment: 

(b) casual employment as defined in 39-71-116: 

(c) employment,. in a .position other than a construction 

erade INDUSTRY, of a dependent member of an employer's 

family for whom an exemption may be claimed by the employer 

under the federal Internal Revenue Code; 

(d) employment 7 -¼n-a-poaition-ether-~han-a-eonatr~etion 

tree~T, IN A POSITION OTHER THAN A CONSTRUCTION INDUSTRY, of 

sole proprietors or working members of a partnership, except 

as provided in subsection (3); 

(e) employment of a broker or salesman performing under 

a license issued by the board of realty regulation; 

(f) employment of a direct seller engaged in the sale 

of consumer products, primarily in the customer's home: 
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(g) employment for which a rule of liability for 

injury, occupational disease, or death is provided under the 

laws of the United States; 

(h) employment of any person performing services in 

return for aid or sustenance only, except employment of a 

volunteer under 67-2-105; 

(i) employment with any railroad engaged in interstate 

commerce, except that railroad construction work is included 

in and subject to the provisions of this chapter: 

(j) employment as an official, including a timer, 

referee, or judge, at 

unless the person~ 

district: 

a 

is 

school amateur athletic 

otherwise employed by a 

event, 

school 

(k) any person performing services as a newspaper 

carrier or free-lance correspondent if the person performing 

the services or a parent or guardian of the person 

performing the services in the case of a minor has 

acknowledged in writing that the person performing the 

services and the services are not covered. As used in this 

subsection "free-lance correspondent" is a person who 

submits articles or photographs for publication and is paid 

by the article or by the photograph. As used in this 

subSection "newspaper carrier": 

(i) is a person who provides a newspaper with the 

service of delivering newspapers singly or in bundles; but 
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(ii) does not include an employee of the paper who, 

incidentally to his main duties, carries or delivers papers. 

(L) COSMETOLOGIST'S SERVICES AND BARBER'S SERVICES AS 

DEFINED IN 39-51-204(l)(L). 

(3) (a) A sole proprietor or a working member of a 

partnership who holds himself out or considers himself an 

independent contractor faftd--vho--is--not--eofttrae~in9~--for 

eosmetclogis~~s--serviees-or-barber~s-serviees-as-defifted-ift 

39-5¼-iB4t¼ttlt must elect to be bound personally and 

individually by the provisions of compensation plan No. 1, 

2, or 3, but 7 -ttftiess-he-is-eontraetiftg-for-eosmetolo9~st~s, 

barberis!-or-eoastrttetioft-trade-~erviees, he may apply to 

the department for an exemption from the Workers' 

Compensation Act for himself UNLESS HE IS CONTRACTING FOR 

CONSTRUCTION INDUSTRY SERVICES. 

(b) The application must be made in accordance with the 

rules adopted by the department. The department may deny the 

application only if it determines that the applicant is not 

an independent contractor. 

(c) When an application is approved by the department, 

it is conclusive as to the status of an independent 

contractor and precludes the applicant from obtaining 

benefits under this chapter. 

(d) When an election of an exemption is approved by the 

department, the election remains effective and the 
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independent contractor retains his status as an independent 

contractor until he notifies the department of any change in 

his status and provides a description of his present work 

status. 

(e) If the department denies the application for 

exemption, the applicant may contest the denial by 

petitioning for review of the decision by an appeals referee 

in the manner provided for in 39-51-1109. An applicant 

dissatisfied with the decision of the appeals referee may 

appeal the decision in accordance with the procedure 

established in 39-51-2403 and 39-51-2404. 

(4) (a) A private corporation shall provide coverage 

for its officers and other employees under the provisions of 

compensation plan No. l, 2, or 3. However, pursuant to such 

rules as the department promulgates and subject in all cases 

to approval by the department, an officer of a private 

corporation may elect not to be bound as an employee under 

this chapter if he does not work in a construction trade 

INDUSTRY by giving a written notice, on a form provided by 

the department, served in the following manner: 

(i) if the employer has elected to be bound by the 

provis1ons of compensation plan No. 1, by delivering the 

notice to the board of directors of the employer and the 

department; or 

(ii) if the employer has elected to be bound by the 
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provisions of compensation plan No. 2 or 3, by delivering 

the notice to the board of directors of the employer, the 

department, and the insurer. 

(b) If the employer changes plans or insurers, the 

officer's previous election is not effective and the officer 

shall again serve notice as provided if he elects not to be 

bound. 

(c) The appointment or election of an employee as an 

officer of a corporation for the purpose of excluding the 

employee from coverage under this chapter does not entitle 

the officer to elect not to be bound as an employee under 

this chapter. In any case, the officer must sign the notice 

required by subsection (4)(a) under oath or affirmation, and 

he ls subject to the penalties for false swearing under 

45-7-202 if he falsifies the notice. 

(5) Each employer shall post a sign in the workplace at 

the locations where notices to employees are normally 

posted, informing employees about the employer's current 

provision of compensation insurance. A Workplace is any 

location where an employee performs any work-related act in 

the course of employment, regardless of whether the location 

is temporary or permanent, and includes the place of 

business or property of a third person while the employer 

has access to or control over such place of business or 

property for the purpose of carrying on his usual trade, 
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business, or occupation. The sign will be provided by the 

department, distributed through insurers or directly by the 

department, and posted by employers in accordance with rules 

adopted by the department. An employer who purposely or 

knowingly fails to post a sign as provided in this 

subsection is subject to a $50 fine for each citation .. " 

Section 3. Section 39-71-405, MCA, is amended to read: 

"39-71-405. Liability of employer who contracts work 

out. (1) An employer who. contracts with an independent 

contractor, except an independent contractor working in a 

construction trad~ INDUSTRYL to have work performed of a 

kind which is a regular or a recurrent part of the 

the trade, business, occupation, or profession 

work of 

of such 

employer is liable for the payment of benefits under this 

chapter to the employees of the contractor if the contractor 

has not properly complied with the coverage requirements of 

the Worker•s Compensation Act. Any insurer who becomes 

liable for payment of benefits may recover the amount of 

benefits paid and to be paid and necessary expenses from the 

contractor primarily liable therein. 

(2) Where an employer contracts to have any work to be 

done by a contractor other than a contractor working in a 

construction ~~ade INDUSTRY or an independent contractor, 

and the work so contracted to be done is a part or process 

in the trade or business of the employer, then the employer 
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is liable to pay all benefits under this chapter to the same 

extent as if the work were done without the intervention of 

the contractor, and the work so contracted to be done shall 

not be construed to be casual employment. Where an employer 

contracts work to be done as specified in this subsection, 

the contractor and the contractor 1 s employees shall come 

~nder that plan of compensation adopted by the employer. 

(3) Where an employer contracts any work to be done, 

wholly or in part for the employer, by an independent 

contractor, where the work so contracted to be done is 

casual employment as to such employer, then the contractor 

shall become the employer for the purposes of this chapter.• 

Section 4. Section 39-72-102, MCA, is amended to read: 

•39-12-102. Definitions. As used in this chapter, 

unless the context requires otherwise, the following 

definitions apply: 

(1) "Beneficiary" is as defined in 39-71-116. 

( 2) "Child" is as defined in 39-71-116. 

(3) "Department" means the department of labor and 

industry. 

( 4) *'Disablement" means the event of becoming 

physically incapacitated by reason of an occupational 

disease from performing work in the worker's job pool. 

Silicosis, when complicated 

tuberculosis, is presumed to 
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"Disability", "total disability", and "totally disabled" are 

synonymous with "disablement", but they have no reference to 

11 perrnanent partial disability". 

(5) "Employee" is as defined in 39-71-118. 

(6) "Employer" is as defined in 39-71-117. 

(7) "Independent 

39-71-120. 

contractor1t is as 

{8) "Insurer" is as defined in 39-71-116. 

(9) "Invalid" is as defined in 39-71-116. 

defined in 

(10) "Occupational disease" means harm, damage, or death 

as set forth in 39-71-119(1) arising out of or contracted in 

the course and scope of employment and caused by events 

occurring on more than a single day or work shift. The term 

does not include a physical or mental condition arising from 

emotional or mental stress or from a nonphysical stimulus or 

activity. 

(11) "Order~ is as defined in 39-71-116. 

{12) "Pneumoconiosis" means a chronic dust disease of 

the lungs arising out of employment in coal mines and 

includes anthraces is, coal workers' 

silicosis, or anthracosilicosis arising 

employment. 

pneumoconiosis, 

out of such 

(13) "$ilicosis 11 means a chronic disease of the lungs 

caused by the prolonged inhalation of silicon dioxide (SiO} 

and characterized by small discrete nodules of fibrous 
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tissue similarly disseminated throughout both lungs, causing 

the characteristic x-ray pattern, and by other variable 

clinical manifestations. 

(14) "Wages" is as defined in 39-71-123. 

(15) ""Year" is as defined in 39-71-ll6t8till and 

39-71-ll6fiit_Ull-" 

Section 5. Section 39-71-721, IICA, is amended to read: 

"39-71-721. Compensation for injury causing death 

liaitation. (l) (a) If an injured employee dies and the 

injury was the proximate cause of such death, then the 

beneficiary of the deceased is entitled to the same 

compensation as though the death occurred immediately 

following the injury. A beneficiary's eligibility for 

benefits commences after the date of death, and the benefit 

level is established as set forth in subsection (2). 

(b) The insurer is entitled to recover any overpayments 

or compensation paid in a lump sum to a worker prior to 

death but not yet recouped. The insurer shall recover such 

payments from the beneficiary's biweekly payments as 

provided in 39-71-741(5). 

(2) TD beneficiaries as defined in 

39-71-116tittatill.i.!!.l. through tittdt ffiill, weekly 

compensation benefits for an injury causing death are 

66 2/3\ of the decedent's wages. The maximum weekly 

compensation benefit may not exceed the state's average 
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weekly wage at the time of injury. The minimum weekly 

compensation benefit is 50\ of the state's average weekly 

wage, but in no event may it exceed the decedent's actual 

wages at the time of his death. 

(3) To beneficiaries as defined in 

39-71-116fittetll.ll.tl and tittft.il.U!l, weekly benefits must 

be paid to the extent of the dependency at the time of the 

injury, subject to a maximum of 66 2/31 of the decedent's 

wages. The maximum weekly compensation may not exceed the 

state's average weekly wage at the time of injury. 

(4) If the decedent leaves no beneficiary as defined in 

39-71-116fit, a lump-sum payment of $3,000 must be paid to 

the decedent's surviving parent or parents. 

(5) If any beneficiary of a deceased employee dies, the 

right of such beneficiary to compensation under this chapter 

ceases. Death benefits must be paid to a surviving spouse 

for 500 weeks subsequent to the date of the deceased 

employee's death or until the spouse's remarriage, whichever 

occurs first. After benefit payments cease ta a surviving 

spouse, death benefits must be paid ta beneficiaries, if 

any, as defined 

tittdt.l..ll.l..!U_. 

( 6) In all 

in 39-71-ll6tittbt.l.llill 

cases, benefits must be 

beneficiaries, as defined in 39-7l-ll6tit. 

through 

paid to 

(7) Benefits paid under this section may not be 
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adjusted for cost of living as provided in 39-71-702. 

(8) Notwithstanding subsections (2) and (3), beginning 

July 1, 1987, through June 30, 1991, the maximum weekly 

compensation benefits for injury causing death may not 

exceed the state's average weekly wage of $299 established 

July 1, 1986. Beginning July 1, 1987, through June 30, 1991, 

the minimum weekly compensation for injury causing death 

shall be $149.50, which is 50\ of the state's average weekly 

wage established July 1, 1986, but in no event may it exceed 

the decedent's actual wages at the time of death.H 

Section 6. Section 39-71-723, MCA, is amended to read: 

"39-71-723. Bow compensation to be divided among 

beneficiaries~ Compensation due to beneficiaries shall must 

be paid to the surviving spouse, if any, or if none, then 

divided equally among or for the benefit of the children. ~n 

eases--wh~~~ If beneficiaries are a surviving spouse and 

stepchildren of such spouse, the compensation shalt must be 

divided equally among all beneficiaries. Compensation due to 

beneficiaries as defined in sabseet±one-tittet-and-titt£t-o£ 

39-71-116(3)(e) and (3)(f), Vftere when there is more than 

one, 9hail must be divided equitably among them, and the 

question of dependency and amount thereof ~hell:--h~ is a 

question of fact for determination by the department." 

Section 7. Section 39-73-108, MCA, is amended to read: 

"39-73-108. Payment of benefits wher~ when person 
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entitled is in institution. If any person who is entitled to 

benefits under this chapter shall-be is an inmate in any 

Montana state institution, benefits she¼¼~ not be paid to 

him but she±¼ must be paid his beneficiary, if any, as 

defined in 39-71-ll6tit." 

NEW SECTION. Section 8. Remedies for failure to 

provide coverage. (l) (a) A person may file a complaint with 

the department asserting that: 

(i) an employer has not provided workers' compensation 

coverage for an employee in a construction trade INDUSTRY: 

(ii) a sole proprietor or a working member of a 

partnership who holds himself out or considers himself an 

independent contractor in a construction t~ede INDUSTRY has 

not provided coverage for himself. 

(b) The department must investigate the complaint 

within 5 working days of its filing and either issue a cease 

and desist order as provided in subsection (2) or dismiss 

the complaint as unsupported by fact. 

(c) The department may assess the costs of 

investigating a frivolous complaint against the person who 

files the complaint and may assess against the employer 

costs of investigating a complaint that is not frivolous. 

(2) The department shall issue an order to: 

the 

(a) an employer who has an employee in service in a 

construction trade INDUSTRY under an appointment or contract 
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of hire, expressed, implied, oral, or written, who does not 

provide workers' compensation coverage for that employee, 

ordering the employer to cease and desist from continuing to 

employ the employee until the employer has obtained coverage 

for the employee; 

(b) a sole 

pactnecship who 

proprietor or a working member of a 

holds himself out or considers himself an 

independent contractor in a construction ~rade INDUSTRY who 

has not obtained workers' compensation coverage for himself, 

ordering him to cease and desist from continuing the 

construction project until he has provided coverage for 

12 himself. 

13 (3) The department may bring an action in district 

14 court to enforce a cease and des-ist order by injunction or 

15 other means. 

16 NEW SECTION. Section 9. Codification instruction. 

17 [Section 8] is intended to be codified as an integral part 

18 of Title 39, chapter 71, and the provisions of Title 39, 

19 chapter 71, apply to (section 8). 

20 NEW SECTION. SECTION 10. APPLICABILITY -- EXEMPTION, 

21 (1) [THIS ACT] DOES NOT APPLY TO ANY CONSTRUCTION PROJECT 

22 BID BY AN EMPLOYER PRIOR TO OCTOBER 1, 1991. 

23 (2) NOTWITHSTANDING ANY OTHER PROVISION OF [THIS ACT), 

24 AN INDEPENDENT CONTRACTOR MAY APPLY TO THE DEPARTMENT OF 

25 LABOR AND INDUSTRY FOR AN EXEMPTION FROM [TH~ACTl IN THE 

-19- HB 342 

l 

2 

3 

4 

5 

6 

7 

HB 0342/03 

MANNER PROVIDED FOR IN 39-71-401 IF THE INDEPENDENT 

CONTRACTOR CAN DEMONSTRATE, ON A QUARTERLY BASIS, PROOF OF 

INSURANCE FOR HIMSELF THAT PROVIDES COMPENSATION AND 

BENEFITS PROVIDING COVERAGE FOR MEDICAL CLAIMS AND LOSS OF 

WAGES RESULTING FROM INJURIES AND OCCUPATIONAL DISEASE THAT 

IS COMPARABLE TO THE COVERAGE PROVIDED UNDER TITLE 39, 

CHAPTERS 71 AND 72. 

-End-
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HOUSE BILL NO. 342 

INTRODUCED BY WANZENRIED, DRISCOLL, CONNELLY, 

PIPINICH, BIANCHI 

A BILL FOR AN ACT ENTITLED: "AN ACT MANBATfN8 CLARIFYING 

WORKERS' COMPENSATION COVERAGE FOR INDEPENDENT CONTRACTORS, 

SOLE PROPRIETORS, WORKING MEMBERS OF A PARTNERSHIP, 

CORPORATE OFFICERS, AND DEPENDENT MEMBERS OF AN EMPLOYER'S 

FAMILY WHEN ANY OF THESE PERSONS ARE ENGAGED IN A 

CONSTRUCTION TRABB INDUS~RY: €REATfN8-Rl!MBBfBS-P8R-PAf08RB 

'P8--PR8YfBB--€eYBRA8B7 ANH AMENDING SECTIONS 39-71-116, 

39-71-401, 39-~¼-4857 39-71-721, 39-71-723, 39-72-102, AND 

39-73-108, MCA1 AND PROVIDING AN APPLI~IJ,ITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-116, MCA, is amended to read: 

•39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(l) 11 Administer and pay" includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, and settlement of claims: payment of 

benefits; setting of reserves: furnishing of services and 

facilities: and utilization of actuarial, audit, accounting, 
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vocational rehabilitation, and legal services. 

( 2) "Average weekly wage• means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July l of each year. 

(3) "Beneficiary" means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (3)(a) through (3)(d) of this section, exists); 

and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injurr (however, such a brother or sister is a beneficiary 

REFERENCE BILL 
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only until the age of 18 years and only when no beneficiary, 

as defined in subsections (3)(a) through (3J(e) of this 

section, exists). 

(4) "Casual employment 11 means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

(5) "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

(6) "Construction ~rad:ell--m.eans--a--t:rade--in--whi:eh--a 

person7-whet:her-by-9enera¼-eontrae~in97-sttbeontraetinq,-as-a 

so¼e--propr±etorship--er--part:nership;--ae--an--em.p¼eyee7-or 

otherwise7 -is-d¼reet:¼y--invo¼wed--in--prowidinq--s~i¼¼ed--or 

ttns~i¼¼ed--physica¼--¼a&er-in-t:he-renevat:ion-or-eonstrue~ion 

of-ett±¼dings-or-ether-s~rue~ttres.-•ne-~erm-ine¼ttdes--btt~--is 

ne~--¼imi~ed--~e--genera¼-¼aber7-earpentry7-e¼eetriea¼-wer~7 

p¼ambing,-sfteee-ree~in97-pa¼neing,--and--ma~enry• INDUSTRY" 

MEANS THE MAJOR GROUP OP GENERAL CONTRACTORS AND OPERATIVE 

BUILDERS, HEAVY CONSTRUCTION (OTHER THAN BUILDING 

CONSTRUCTION) CONTRACTORS, AND SPECIAL TRADE CONTRACTORS, 

LISTED IN MAJOR GROUPS 15 THROUGH 17 IN THE 1987 STANDARD 

INDUSTRIAL CLASSIFICATION MANUAL. The term does not include 

office workers, design professionals, salesmen, estimators, 

or any other related employment that is not directly 

involved on a regular basis in the provision of physical 

labor at a construction or renovation site. 
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t6t11l •oays 11 means calendar days, unless otherwise 

specified. 

t~t.i!l 11 Department 11 means the department of labor and 

industry. 

t8tfil 11 Fiscal year" means the period of time between 

July 1 and the succeeding June 30. 

f9t..l!...Q.l. "Insurer" means an employer bound by 

compensation plan No. 1, an insurance company transacting 

business under compensation plan No. 2, the state fund under 

compensation plan No. 3, or the uninsured employers' fund 

provided for in part 5 of this chapter. 

t¼8t1!!.l "Invalid 11 means one who is physically 

mentally incapacitated. 

or 

t¼:1:tJ.!ll "Maximum healing" means the status reached when 

a worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

t¼itl!ll "Order" means any decision, rule, direction, 

requirement, or standard of the department or any other 

determination arrived at or decision made by the department. 

t%3tJ.l.!l "Payroll 11, "annual payroll", or 11 annual payroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly payroll for the current year. However, an estimate 

-4- HB 342 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0342/04 

may be made by the department for any employer starting in 

business if no average payrolls are available. This estimate 

is to be adjusted by additional payment by the employer or 

refund by the department, as the case may actually be, on 

December 31 of such current year. An employer's payroll must 

be computed by calculating all wages, as defined 

39-71-123, that are paid by an employer. 

t¼4tfill "Permanent partial disability" means 

in 

a 

condition, after a worker has reached maximum healing, in 

which a worker: 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or partial wage loss, or both. 

t¼St.illl "Permanent total disability" means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the worker's job pool after exhausting 

all options set forth in 39-71-1012. 

t¼6t1!1.l The term 11 physician" includes .. surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

tHtilll_ The "plant of the employer" includes the place 

of business of a third person while the employer has access 
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to or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

t:l8t1J:!l "Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

t¼9tllQ.l •Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

tZBtll!l "Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

ti!¼-t.il.ll "Temporary total disability 11 means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

ti!i!t.i.ill "Year", unless otherwise 

calendar year. 11 

specified, means 

Section 2. Section 39-71-401, MCA, is amended to read: 

"39-71-401. Employments covered and employments 

exempted. (l} Except as provided in subsection {2} of this 

section, the Workers' Compensation Act applies to all 

employers as defined in 39-71-117 and to all employees as 
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defined in 39-71-118. An employer who has any employee in 

service under any appointment or contract of hire, expressed 

or implied, oral or written, shall elect to be bound by the 

provisions of compensation plan No. 1, 2, or 3. Every 

employee whose employer is bound by the Workers' 

Compensation Act is subject to and bound by the compensation 

plan that has been elected by the employer. 

(2) Unless the employer elects coverage for these 

employments under this chapter and an insurer allows such an 

election, the Workers• Compensation Act does not apply to 

any of the following employments: 

(a) household and domestic employment; 

(b) casual employment as defined in 39-71-116: 

(c) employm.ent 7 -in-e-pesi~¼en-e~fter-~han-a-eens~~tte~¼en 

~rade %NB0S~RY7 of a dependent member of an employer's 

family for whom an exemption may be claimed by the employer 

under the federal Internal Revenue Code: 

(d) employment,-~n-a-pesition-eCher-than-a-eonstrttet¼on 

trade,, IN A POSITION OTHER THAN A CONSTRUCTION INDUSTRY, of 

sole proprietors or working members of a partnership, except 

as provided in subsection (J); 

(e) employment of a broker or salesman performing under 

a license issued by the board of realty regulation; 

(f) employment of a direct seller engaged in the sale 

of consumer products, primarily in the customer's home; 
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(g) employment for which a rule of liability for 

injury, occupational disease, or death is provided under the 

laws of the United States: 

(h} employment of any person performing services in 

return for aid or sustenance only, except employment of a 

volunteer under 67-2-105; 

(i) employment with any railroad engaged in interstate 

commerce, except that railroad construction work is included 

in and subject to the provisions of this chapter; 

(j) employment as an official, including a timer, 

referee, or judge, at a school amateur athletic event, 

unless the person is otherwise employed by a 

district; 

school 

(k) any person performing services as a newspaper 

carrier or free-lance correspondent if the person performing 

the services or a parent or guardian of the person 

performing the services in the case of a minor has 

acknowledged in writing that the person performing the 

services and the services are not covered. As used in this 

subsection "free-lance correspondent" is a person who 

submits articles or photographs for publication and is paid 

by the article or by the photograph. As used in this 

subsection "newspaper carrier": 

(i) is a person who provides a newspaper with the 

service of delivering newspapers singly or in bundles; but 
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(ii) does not include an employee of the paper who, 

incidentally to his main duties, carries or delivers papers. 

(L) COSMETOLOGIST'S SERVICES AND BARBER'S SERVICES AS 

DEFINED IN 39-51-204(l)(L). 

(3) (a) A sole proprietor or a working member of a 

partnership who holds himself out or considers himself an 

independent contractor tand--whe--is--noe-eontraee±ngt-fer 

eesmeeeie~is~is-serviees-or-barberis-serviees-ae-de£ined--in 

39-5t-i94t¼tt¼t must elect to be bound personally and 

individually by the provisions of compensation plan No. 1, 

2, or 3, but 7 -ttn¼ess-fte-¼s-eontraeting-£or--eesme~e¼egiseis, 

barberis7--or--eens~rtte~ien--~ra~e-serviees7 he may apply to 

the department for an exemption from the Workers 1 

Compensation Act for himself 8NhESS EVEN IF Ilg_ IS 

CONTRACTING FOR CONSTRUCTION INDUSTRY SERVICES. 

(b) The application must be made in accordance with the 

rules adopted by the department. The department may deny the 

application only if it determines that the applicant is not 

an independent contractor. 

(c) When an applica~ion is approved by the department, 

it is conclusive as to the status of an independent 

contractor and precludes the applicant from 

benefits under this chapter. 

obtaining 

(d) When an election of an exemption is approved by the 

department, the election remains effective and the 
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independent contractor retains his status as an independent 

contractor until he notifies the department of any change in 

his status and provides a description of his present work 

status. 

(e) If the department denies the application for 

exemption, the applicant may contest the denial by 

petitioning for review of the decision by an appeals referee 

in the manner provided for in 39-51-1109. An applicant 

dissatisfied with the decision of the appeals referee may 

appeal the decision in accordance with the procedure 

established in 39-51-2403 and 39-51-2404. 

(4) (a) A private corporation shall provide coverage 

for its officers and other employees under the provisions of 

compensation plan No. 1, 2, or 3. However, pursuant to such 

rules as the department promulgates and subject in all cases 

to approval by the department, an officer of a private 

corporation may elect not to be bound as an employee under 

this chapter if--he--does-net-werk-¼n-a-eonst~ttet¼eft trade 

TNBSS~RY by giving a written notice, on a form provided by 

the department, served in the following manner: 

(i) if the employer has elected to be bound by the 

provisions of compensation plan No. 1, by delivering the 

notice to the board of directors of the employer and the 

department; or 

(ii) if the employer has elected to be bound by the 

-10- BB 342 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

1B 

19 

20 

21 

22 

23 

24 

25 

HB 0342/04 

provisions of compensation plan No. 2 or 3, by delivering 

the notice to the board of directors of the employer, the 

department, and the insurer. 

(b) If the employer changes plans or insurers, the 

officer's previous election is not effective and the officer 

shall again serve notice as provided if he elects not to be 

bound. 

(c) The appointment or election of an employee as an 

officer of a corporation for the purpose of excluding the 

employee from coverage under this chapter does not entitle 

the officer to elect not to be bound as an employee under 

this chapter. In any case, the officer must sign the notice 

required by subsection t4)(a) under oath or affirmation, and 

he is subject to the penalties for false swearing under 

45-7-202 if he falsifies the notice. 

(5) Each employer shall post a sign in the workplace at 

the locations where notices to employees are normally 

posted, informing employees about the employer 1 s current 

provision of compensation insurance. A workplace is any 

location where an employee performs any work-related act in 

the course of employment, regardless of whether the location 

is temporary or permanent, and includes the place of 

business or property of a third person while the employer 

has access to or control over such place of business or 

property for the purpose of carrying on his usual trade, 

-11- HB 342 

l 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BB 0342/04 

business, or occupation. The sign will be provided by the 

department, distributed through insurers or directly by the 

department, and posted by employers in accordance with rules 

adopted by the department. An employer who purposely or 

this knowingly fails to post a sign as provided in 

subsection is subject to a $50 fine for each citation. 11 

Seetion-3.--seetion-39-~¼-4957-Me.1!7-ie-ameftded-to-readT 

n39-~¼-•85.--b±ab±¼±ty--of--emp¼oyer--who-eontraets-work 

outT-t¼t-An--emp¼eyer--whe--eentraets--w±th--an--±ndependent 

eontraetor,--exeept--an--independent-eontraetor-workin!-in-a 

eonstr~etien trade ¼NBSSTRY,-to-ha~e--verh--per£ormed--of--a 

kind--whieh--is-a-re~tt¼ar-er-a-reettrrent-part-0£-the-werk-ef 

the-trade;--bttsiness7--oeettpation,--or--profeaston--of--stteft 

emp¼eyer--is--¼±ab¼e--for-the-payment-o£-bene£its-ttnder-this 

ehapter-to-the-emp¼oyees-0£-the-eontraetor-¼£-the-eontraetor 

has-not-proper¼y-eomp¼ied-vith-the-eovera~e-reqttirements--of 

the--WorherLs--eompensation--Aet,--Any--~nsttrer--who-fleeomes 

¼iab¼e-£or-payment-e£-benefits-may--reeo•er--the--amount--o£ 

bene£its-peid-and-te-~e-pai8-and-neeeseary-expeftses-£rem-the 

eentraetor-primari¼y-¼iab¼e-therein• 

tit--Wnere--an-emp¼eyer-eontraets-to-haTe-any-work-to-be 

dene-by-a-eontraeter-otfter-than a-eeneraeter--wer~¼n9--¼n--a 

eenstrttet¼en trade fNB8STR¥ ~ an-independent-eontraeter7 

and-the-work-se-eentraeted-te-be-done-is-8-part--or--preeess 

~n--the-trade-or-b~siness-0£-the-emp¼eyer7-tften-the-emp¼eyer 
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±a-¼¼ab¼e-te-pay-a¼¼-bene£¼ta-ttftder-thia-ehapter-te-the-9ame 

e~tent-as-¼f-the-werk-were-dene-w¼thettt-the-*nter~ent±on--ef 

the--eontraeter;-and-the-wer~-se-eentraeted-te-ee-dene-sha¼¼ 

"et-be-eonstr~ed-to-be-eastta¼-emp¼oyrnent.-Where-an--emp¼eye~ 

eo"traets--wer~--to-be-dene-as-speci£ied-±n-th±s-sttbseet±on7 

the-contraetor-and-the--eontraetor~s--emp¼eyees--sfta¼¼--eeme 

~nder-that-p¼an-of-cempensat¼en-adopted-by-tfte-emp¼oyerT 

t3t--Wftere--an--emp¼oyer--eontraets-any-work-te-ee-~one7 

whe¼¼y-or-¼n--part--£er--the--emp¼oyer7--by--an--±ndependent 

eontraetor7--where--~he--work--so--eontraeted--~o-be-dene-±s 

eastta¼-emp¼eymen~-as-~e-stteh-emp¼oyer7-Chen--~he--eenerae~er 

sfta¼½-heeeme-~he-emp¼eyer-ror-efte-purpeses-e£-eftis-ehapterTu 

Section 3. section 39-72-102, MCA, is amended to read: 

"39-72-102. Definitions. 

unless the context requires 

definitions apply: 

~s used in this 

otherwise, the 

(1) "Beneficiary" is as defined in 39-71-116. 

(2) "Child• is as defined in 39-71-116. 

chapter, 

following 

(3) 0 Department" means the department of labor and 

industry. 

(4) ltDisablement" means the event of becoming 

physically incapacitated by reason of an occupational 

disease from performing work in the worker's job pool. 

Silicosis, 

tuberculosis, 

when 

is 

complicated 

presumed 

-13-
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be total disablement-
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"Disability", "total disability", and "totally disabled" are 

synonymous with "disablement", but they have no reference to 

"'permanent partial disability". 

{ 5) "Employee" is as defined in 39-71-118. 

(6) "Employer" is as defined in 39-71-117. 

(7) "Independent contractor" is as defined 

39-71-120. 

(8) ''Insurer" is as defined in 39-71-116. 

(9) "Invalid" is as defined in 39-71-116. 

in 

(10) "Occupational disease" means harm, damage, or death 

as set forth in 39-71-119(1) arising out of or contracted in 

the course and scope of employment and caused by events 

occurring on more than a single day or work shift. The term 

does not include a physical or mental condition arising from 

emotional or mental stress or from a nonphysical stimulus or 

activity. 

(11) ''Oeder" is as defined in 39-71-116. 

(12) 11 Pneumoconiosis" means a chronic dust disease of 

the lungs arising out of employment in coal mines and 

includes 

silicosis, 

employment. 

anthracosis, coal workers' 

or anthracosilicosis arising 

pneumoconiosis, 

out of such 

(13) "Silicosis" means a chronic disease of the lungs 

caused by the prolonged inhalation of silicon dioxide (SiO) 

and characterized by small discrete nodules of fibrous 
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tissue similarly disseminated throughout both lungs, causing 

the characteristic x-ray pattern, and by other variable 

clinical manifestations. 

(14) "Wages" is as defined in 39-71-123. 

(15) "Year" is as defined in 39-71-116t8tfil and 

39-71-116ti!i!t~-" 

Section 4. Section 39-71-721, MCA, is amended to read: 

•39-71-121. Cmapensation for injury causing death -

liaitation. (1) (a) If an injured employee dies and the 

injury was the proximate cause of such death, then the 

beneficiary of 

compensation 

following the 

the deceased is entitled to the same 

as though the death occurred immediately 

injury. A beneficiary's eligibility for 

benefits commences after the date of death, and the benefit 

level is established as set forth in subsection {2). 

(b) The insurer is entitled to recover any overpayments 

or compensation paid in a lump sum to a worker prior to 

death but not yet recouped. The insurer shall recover such 

payments from the beneficiary's biweekly 

provided in 39-71-74115). 

(2) To beneficiaries as 

payments as 

defined in 

39-71-116tl!ttatill.l.!!.l through tl! ttd t illill, weekly 

compensation benefits for an injury causing death are 

66 2/3% of the decedent's wages. The maximum weekly 

compensation benefit may not exceed the state's average 
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weekly wage at the time of injury. The minimum weekly 

compensation benefit is 50\ of the state's average weekly 

wage, but in no event may it exceed the decedent's actual 

wages at the time of his death. 

(3) To beneficiaries as defined in 

39-71-116tl!ttet~ and ti!ttftillill, weekly benefits must 

be paid to the extent of the dependency at the time of the 

injury, subject to a maximum of 66 2/31 of the decedent's 

wages. The maximum weekly compensation may not exceed the 

state's average weekly wage at the time of injury. 

(4) If the decedent leaves no beneficiary as defined in 

39-71-116ti!t, a lump-sum payment of $3,000 must be paid to 

the decedent's surviving parent or parents. 

(5) If any beneficiary of a deceased employee dies, the 

right of such beneficiary to compensation under this chapter 

ceases. Death benefits must be paid to a surviving spouse 

for 500 weeks subsequent to the date of the deceased 

employee's death or until the spouse's remarriage, whichever 

occurs first. After benefit payments cease to a surviving 

spouse, death benefits must be paid to beneficiaries, if 

any, as defined in 39-71-116ti!ttbtillill through 

t~ttdt illill • 
(6) In all cases, benefits must be paid to 

beneficiaries, as defined in 39-71-116tit. 

(7) Benefits paid under this section may not be 
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adjusted for cost of living as provided in 39-71-702, 

(8) Notwithstanding subsections (2) and (3), beginning 

July 1, 1987, through June 30, 1991, the maximum weekly 

compensation benefits for injury causing death may not 

exceed the state's average weekly wage of $299 established 

July 1, 1986. Beginning July 1, 1987, through June 30, 1991, 

the minimum weekly compensation for injury causing death 

shall be $149.SO, which is 50\ of the state's average weekly 

wage established July 1, 1986, but in no event may it exceed 

the decedent's actual wages at the time of death. 11 

Section 5. Section 39-71-723, MCA, is amended to read: 

"39-71-723. - coapensation to be divided aaong 

beneficiaries. Compensation due to beneficiaries efta¼¼ ~ 

be paid to the surviving spoPse, if any, or if none, then 

divided equally among or for the benefit of the children. fn 

eases-where If beneficiaries are a surviving spouse and 

stepchildren of such spouse, the compensation ehai¼ ~ be 

divided equally among all beneficiaries. Compensation due to 

beneficiaries as defined in sabseetiefts-tittet-aftd-tittft-er 

39-71-ll6(3J(e) and (3)(f), where~ there is more than 

one, sfta¼¼ must be divided equitably among them, and the 

question of dependency and amount thereof s"a¼¼--he is a 

question of fact for determination by the department." 

Section 6. Section 39-73-108, MCA, is amended to read: 

"39-73-108. Payment of benefits whe~e when person 
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entitled is in institution. If any person who is entitled to 

benefits under this chapter shall-be is an inmate in any 

Montana state institution, benefits sha±i !!!Z not be paid to 

him but sfta¼¼ must be paid his beneficiary, if any, as 

defined in 39-71-116tit." 

New-see~feN.--seet¼en-a.--Remedies---fer---fai¼ure----to 

prev±de-ee¥e~aqe.-t¼t-tat-A-persen-m.ay-£i¼e-a-eomp¼aint-with 

cfte-department-assertinq-that~ 

tit--an--emp¼oyer-has-net-pre•¼ded-workers•-eempensatien 

eeverage-for-an-~mp¼eyee-±n-a-eonstrttet¼en-trade ~NBHS~R¥~ 

tiit-a--so¼e--proprieter--er--a--wor~ing--meaber--0£---a 

partnership--wfte--heids--himse¼£-ottt-or-eeftsiders-himse¼f-an 

independent-contraetor-in-a-eenstraet±en-trade ¼MBUS'PRY has 

not-pro•ided-eeveraqe-for-himse¼fo 

tht--~he---department--mttst--in•est±qate--the--comp¼eint 

w±th±n-S-working-days-0£-±ts-fi¼ing-and-either-±estte-a-eease 

and-desist-order-as-prov±ded-±n-sahseetien--t~t--or--dismiss 

the--eomp¼aint-as-ansapported-by-faet~ 

tet--~he----depart&eftt----7---essess---the---eests---er 

±nvest±gating-a-£rive¼otts-eomp¼aint-aqainst-the--persen--who 

f±¼es--the-eomp¼aint-and-raay-assess-aqainst-the-emp¼eyer-the 

eosts-e£-in~eetig8ting-s-eemp±aint-tftat-ts-nee-frive¼oasT 

tit--~he-departmeftt-sha¼¼-isstte-eft-erder-to~ 

tnt--an-emp¼oye~-wfto-fta~-an-emp¼eyee--tn--eerviee--±n--8 

eenstractiort-trade ~NBH~~R~ ander-sn-a~peintment-or-eentrSct 
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e£--n±re7-expressed7-imp¼±ed7-era¼7-or-vritteft7-wfte-dee~-net 

pre•±de-werRers~-eem~eftsaC¼en-eowerage--£or--tbaC--emp¼oyee, 

ordering-the-empieyer-to-eease-aftd-des¼et-from-eont±nu±ng-to 

emp¼oy-the-emp¼oyee-ttnt±¼-the-emp½oyer-has-obtained-eoverage 

for-the-em~¼oyee~ 

tbt--e---so¼e--prepr±eter--or--a--wor~±n9--member--0£--s 

partnersh±p-wbo-ho¼ds-h±mse¼£-ottt-or--eons±ders--himse¼E--an 

independent--eontraetor-±n-a-eonstrttet±on-trade JN9HSTRY who 

9 has-not-0Btained-werkersi-eempensation-e0Yera9e-£or-h¼mse¼£, 

10 erdering--him--te--eease--and--desist--frem--eentintting--~he 

11 eonstruet¼on-prejeec-unti¼--he--has--pre¥ided--eoverage--fer 

12 himae¼£T 

13 t3t--~he--departmeftt--may--briftg--an--aetien-in-distriet 

14 ecurt-tc-enEeree-a-eease-and-desist-erder-by--in;ttnetien--er 

15 e~her-meaft9T 

16 NBW-SBe~f&N.--seetieft-9•--~eGifiea~ion------iftstrtte~ienT 

17 tsec~ien--at--is-intended-to-be-cedified-as-an-integra¼-part 

18 ef-~it¼e-3~7-ehapter-7¼7-and-the--provis¼ona--0£--~it¼e--397 

19 

20 

ehapter-7¼7-app¼y-te-tseetien-8tT 

NEW SECTION. SECTION 7. APPLICABILITY EXEMPTION. 

21 (1) [THIS ACT] DOES NOT APPLY TO ANY CONSTRUCTION PROJECT 

22 BID BY AN EMPLOYER PRIOR TO OCTOBER 1, 1991. 

23 (2) NOTWITHSTANDING ANY OTHER PROVISION OF [THIS ACT], 

24 AN INDEPENDENT CONTRACTOR MAY APPLY TO THE DEPARTMENT OF 

25 LABOR AND INDUSTRY FOR AN EXEMPTION_FROM [THIS ACT] IN THE 
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MANNER PROVIDED FOR IN 39-71-401 IF THE INDEPENDENT 

CQNTRACTOR CAN DEMONSTRATE, ON A QUARTERLY BASIS, PROOF OF 

IBSURANCE FOR HIMSELF THAT PROVIDES COMPENSATION AND 

BENEFITS PROVIDING COVERAGE FOR MEDICAL CLAIMS AND LOSS OF 

WAGES RESULTING FROM INJURIES AND OCCUPATIONAL DISEASE THAT 

IS COMPARABLE TO THE COVERAGE PROVIDED UNDER TITLE 39, 

(;_HAPTERS 71 AND 72 , 

-End-
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Free Conference Committee 
on House Bill 342 

Report No. 1, April 23, 1991 

Mr. Speaker and Mr. President: 

We, your Free Conference Committee met and considered 
342 and recommend that House Bill 342 (reference copy 
- second printing) be amended as follows: 

1. Title, line 11. 
Following: "al'dfa" 

f>. ,,,o ,~\r 
i\ \ "J· 

Page 1 of 2 

House Bill 
-- salmon -

Insert: "CREATING REMEDIES FOR FAILURE TO PROVIDE COVERAGE; AND" 

2. Title, line 13. 
Following: "MCA" 
Strike; •; AND PROVIDING AN APPLICABILITY DATE" 

3. Page 7, line 19. 
Following: "t-ntde-r" 
Strike: •, IN A POSITION OTHER_TH~_1l._c:_oNSTRUCTtON INDUSTRY," 

4. Page 9, line 5. 
Following: •ta)• 
Insert: "(i)" 

5. Page 9, lines 14 and 15. 
Following: •himself" 
Strike: remainder of line 14 through "SERVICES• on line 15 
Following: line 15 
Insert: •(ii) A sole proprietor or a working member of a 

partnership who holds himself out or considers himself an 
independent contractor and who is contracting for 
construction industry services must elect to be bound 
personally and individually by the provisions of 
compensation plan No. 1, 2, or 3, or must apply to the 
department for an exemption from the Workers' Compensation 
Act for himself." 

6. Page 19, line 20 through page 20, line 7. 
Strike: section 7 in its entirety 
Insert: •NEW SECTION. Section 7. Remedies. for failure to 

provide coverage -- construction industry. (1) The 
department shall, within 5 working days after receiviny a 
complaint, investigate the complaint and apply the remedy as 
provided in 39-71-507(1) against an uninsured employer or a 
sole proprietor or a working member of a partnership who: 
(a) holds himself out to be or considers himself to be an 

independent contractor; and 
(b) has contracted for construction industry services and: 
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REJECT 8Gl517CC.HSF 
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Page 2 of 2 

(i} has not elected to be bound personally and individually 
by the provisions of compensation plan No. 1, 2, or 3; or 

(ii) has not obtained an exemption from the Workers' 
Compens~tion Act fo~ himself. 

(2) This section does not preclude the department from 
applying other remedies in Title 39, chapter 71, part 5, to 
independent contractors. 

NEW SECTION. Section 8. 
[Section 7] is intended to be 
Title 39, chapter 71, and the 
apply to [section 7) ." 

Codification instruction. 
codified as an integral part of 
provisions of Title 39, chapter 

And this Free Conference Committee report be adopted. 

For the House: For the Senate: 

("~ C a.-1.."), ,{__. 

Rep. Wanzenried, Chair 

f1_g 
Rep. Driscoll 

-:t.~ ~ 4w q_ 
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HOUSE BILL NO. 342 

INTRODUCED BY WANZENRIED, DRISCOLL, CONNELLY, 

PIPINICH, BIANCHI 

A BILL FOR AN ACT ENTITLED: "AN ACT MAHBATiH6 CLARIFYING 

WORKERS' COMPENSATION COVERAGE FOR INDEPENDENT CONTRACTORS, 

SOLE PROPRIETORS, WORKING MEMBERS OF A PARTNERSHIP, 

CORPORATE OFFICERS, AND DEPENDENT MEMBERS OF AN EMPLOYER'S 

FAMILY WHEN ANY OF THESE PERSONS ARE ENGAGED IN A 

CONSTRUCTION TRABB INDUSTRY; eRBATiN6-RBMBBiB9-P0R-PAib8RB 

T0-PR0YiBB-eevBRA6B; ANB CREATING REHEDIE_5_FOR _!'AILURE TO 

PROVIDE COVERAGEI AND AMENDING SECTIONS 39-71-116, 

39-71-401, 39-11-485, 39-71-721, 39-71-723, 39-72-102, AND 

39-7 3-108, HCA-;-A~B-PR0Y_iBiN6_-J',N-APPbieABibiT'i'-BATB." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-116, HCA, is amended to read: 

•39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(1) "Administer and pay" includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to the 

investigation, review, and settlement of claims; payment of 

benefits; setting of ceserves; furnishing of services Jnd 

~n• ,.,,,.,.,;,e Coon<" 
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facilities; and utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

( 2) 11 Average weekly wage" means the mean Weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July 1 of each year. 

( 3) ''Beneficiary 11 means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(bl an unmarried child undec the age of 18 years; 

(C) an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

{d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections {3){a) through (3)(d) of this section, exists); 

and 

( f) d brother or sister under the age of 18 yea rs if 

dependent up{)n thP dPcedent tcr support at tne t1me vf tne 

-2- HB 342 
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injury (however, st,ch ~ brother 01 sis~~r is a bRnefl,·iary 

only unt1.i :~,,:, ag~ of· 10 yean1 and only wtwn nc benefici<;1ry, 

&3 d.@fined in subsPctiur~,s (3: :-=..; through {JJte} u~ this 

secti,in, exists). 

( 4) "Casu.al empi...:::rctH::•n-:··• .raeans em!)loymenr not Ln the 

usual course of trade, (H..:,: nes'"", pr;·,fes:;;JZlf"• 1 '.J-r occupat.lon 

of the e:nployer. 

(5) "Child" includes a posthumous child, a de endent 

stepchild, and a child legally adopted prior to the injury, 

ill "Construct ion ~rade:1_::-~~!"' r~·- - ~ ~:.:_- ~ !" r..dll!- -1:n·· -w.1,;~.h:- -[4: 

E'~ r :,OE-.,. ~wh:! t"er::_l?:r-:-~ne ra ¼- -~ -~~ ::t"aee1:ng,-~ubcont_!ae ! ~- ~=--~e:_-.!, 

~ .. ~-~--pt-opriet:~.:~h±p--er-1~!~__!!erst'l1:l!I.:. -s~=-~~~.e_±~J!!~_T:.~~ 

~i~~T::±~-di-rec~¼y--if'\YO!.!.~d--±n-·-pro_v±-din:9-·-!t~¼¼~d--~ 

1:2:nsk:i i ±:ea--ph :r~±-ea¼--3::ahor ·--- ::-r.-~he- r-er,o'V'ati-ot"l-e~--e-~r,::,t rtret~ofi 

~E-btt i ¼di-rtg .!! ·-er- -et! i'li ~ t" - ~ t-r ttC't tt re e_:-'Ff'I:~:-~ ~!..I!'..:-:,:· ne ! 1:1de !t ·- -btt t: :-_:-_!_ ~ 

t'!Ot_- -¼ i-.m.±-ted:- -i:o·- -ge-f'l:er-e¼--½~tle't' ,-ca r-pe ntry, -e_it:~etr i--ce: ¼-wot'it ,. 

p:t t:tffll:~d::i,g::_:.~heet--rocdd: n9 :.-pa-i:l'l:t: ¼fig,- -and- -ma~on !:.I..! INDUSTRY" 

MEANS THE MAJOR GROUP OF GENERAL CON~'RACTORS AND OPERATIVE 

BUILDERS, HEA\fY CONSTRUCTION _(OTHER THAN BUILDING 

f.ONS_TRUCTION) CONTRACTORS, ~NJ! __ §_PEC ! .:'!_L __ T_RA()F CONTRACTORS, 

LISTED IN MAJOR GROUPS 15 THROUGH 17 IN THE 1987 STANDARD 

INDUSTR!AI, CLASSIFICATION MANUAL. The term does not ir.cludi, 

9-~!ce workers, design professionals, salesmen, estimators, 

or any other related employment that is n~t. direc~ 

involved on a regular basis in the provision of physical 
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labo:.: 8,L ?,_C(•J\Structi_on or __r_~novati.i;>_Il _site, 

tz;·}_(}J "Llays•· means calendar days, unless otheE"wise 

!:,pec:ifif.:-d~ 

+"r-)J/:'.1 ''lJepdttro,~nt" MeaFs the department of labor and 

industry. 

i-OtJ.~_l "Fi seal year" means the period of time between 

July land the succeeding June JO. 

t9tfil.l. "Insurer" means an employer bound by 

compensation plan No. l, an insurance co~pany transacting 

business undet compensation plan No. 2, the state fu~d under 

r..:cmpensati.on plar. No. 3, -..:;r U,c uninsur~~d ernp1oyerc--.' fur,d 

provided for in part 5 of this chapter. 

t·l:StJ}U "lnvalid 11 means one who is physica.lly 

mentally incapacitated. 

ur 

ti±t{l2) ''Maximum hc.:..Jing" means the status C"ea.:.:hed wt:2n 

a worker is as far restor~d medically as the pctreanent 

character of the work-related injury will permit. 

t¼:itilll "Order" rneQns any decision, rul-cr direct.i-:.:.n, 

requirement, or standard of the depart.ment or any othEr 

determination arrived at or decision made by the department. 

t¼-3t.L!.!l "Payroll", "annual payroll", or ''annual payroll 

for the preceding y~ar" means the average annual PWtroll of 

the- employer for the preceding calendar year Gr, if the 

employer sh<1ll not have operated a sufficlE-nt or any length 

of time during such calendar year, 12 times the average 

-4- HB 342 
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monthly payroll for the current year. However, an estimate 

may be made by the department for any employer starting in 

business if no average payrolls are available, This estimate 

is to be adjusted by additional payment by the employer or 

refund by the department, as the case may actually be, on 

December 31 of such current year. An employer's payroll must 

be computed by calculating all wages, as defined 

39-71-123, that are paid by an employer. 

in 

tHt_ll_11 "Permanent partial disability" means a 

condition, after a worker has reached maximum healing, in 

which a worker: 

{a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119: and 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or partial wage loss, or both. 

tTSt.!.1§.1 "Permanent total disability 11 means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the worker's job pool after exhausting 

all options set forth in 39-71-1012. 

t½6tl!ll The term "physician" includes ••surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

tl-1t~ The ,.plant of the employer" includes the p.1.ace 

-5- HB 342 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0342/05 

of business of a third person while the employer has access 

to or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

tT8t.1...W. "Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

tl9tll..Q.l_ "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

fi8ti.ill "Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

tiTt..!.lll "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

t%%t i ?l.l "Year", unless otherwise 

calendar year." 

specified, means 

Section 2. Section 39-71-401, MCA, is amended to read: 

"39-71-401. Employments covered and employments 

exempted. {l) CxcPpt as provided in subsection (2) of this 

:e;ectton, t.lle Workers' Compensation Act ~pplies t.o dll 

-6- HB 342 
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employer~ as defined in 39~71-11·1 ,'.md to au employee:::; as 

defined in 39 "/1 ~-.t 18. An employer who has any emp1 oyee .in 

service under aliy P,ppointmPnt_ Of C'(Jnt rac-t of hirP, expre$sPd 

o, implied, oral ~r w1itten, Gt1~ll 8lect robe bounrl by the 

provisions of compensatiou pl~n No. 1, 2, or 3. Every 

employee whose employei is bound by the Worker~' 

Compensation Act is subject to a.nd bound hy the comr,ensation 

pl.:in that has been elected by the employer. 

(2) Unless the employer elects coverage for these 

employments under this chapter and an insurer allows such an 

election, the Workers' Compensation Act does not apply tc, 

any of the following employments: 

{a) household and domestic employment.; 

(b) casual employment as defined in 39-71-116; 

( c) employment z_-:_!.!!.:~.:12'~'"!....'t~ieM-othet"-tM:an-a:::E_on~tr1;1ct :ton 

t:rad.e INBUS!f'FPtz. cf a dependent membet' of a.n employer's 

family for w1'lom an exemption may be claimed by the 

under the fede~al Internal Revenue Code; 

F!mployer 

( d) employment ,-±n-a-pe~1: ~ieM-et:hef-tl'lt1!'!-e:-eon9~rtu~!t!ie.n 

t¥ade 7 L.::½N-A-P0Sl 'l'l'0N-·0'l'HER-'l'HAN-A-E0NS'l'RHE'l'l'0N-tNBHS'l'R¥, ot 

sole proprietors or working members of a partnership, except 

as pcovided in subsection (3); 

(e) employment of a broker or salesman performing under 

d lice11sP issued by the board ~f real~y regulati8n; 

(fl employment of a direc~ ~~llet engaged in the sale 
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of consumer products, p1:imarily in the customer's home; 

(g) employment for which a rul!:! of liability for 

injury, occupational disease, or death is provided under the 

laws of the United States; 

(h} employment of any person performing services in 

return for aid oc sustenance only, except employment of a 

volunteer under 67-2-lOS; 

( i..) employment- with any railroad t·ngage<l in interstate 

comme::cft, except that 1.~ailroad construct ion ,,._,ark is included 

in and subject to the provisions of this chapter; 

{j) employment as an official, including a timer, 

referee, or judgei, at a schovl amateur athletic event, 

unless the person is otherwise employed by a 

district; 

school 

(k) any person performing servi~es as a newspaper 

car,1er or tree-lance correspondent if the person performing 

the services 

performing the 

ur a parent 

services in 

or guar-dian 

the case ot 

of 

a 

the person 

minor has 

acknowledged in writing that the person performing the 

services and the services are not covered. As used in this 

subsection "free-la.nee co[tespondent" is a person who 

submits articles or photogr:aphs for publication and is p~id 

by the article or by the photograph. As used in this 

subsection "newspaper carrier": 

( 1 I is a person wl:lo provides d newspaper with the 

-8- HB 342 
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service of delivering newspapers singly or in bundles; but 

(ii) does not include an employee of the paper who, 

incidentally to his main duties, carries or delivers papers. 

(L) COSMETOLOGIST'S SERVICES AND BARBER'S SERVICES AS 

DEFINED IN 39-51-204(l)(L). 

(3) (a) 1..!.l A sole proprietor or a working member of a 

partnership who holds himself out or considers himself an 

independent contractor tand--whe--ie--ne~-contraetin9i-Eor 

eosmetolo9±sti~-ser~tees-or-barberis-serYiees-as-de£±ned--in 

39-5l-%64t~ttlt must elect to be bound personally and 

individually by the provisions of compensation plan No. 1, 

2, or 3, but 7 -ttnless-he-ts-eontraettng-fer--eesmete½ogistis7 

barberis,--or--eenstrttct±on--trade-servtees, he may apply to 

the department for an exemption from the Workers' 

Compensation Act for himself HHcBSS BVBH--fP--HE--IS 

eeH~RAe~fN8-P0R-€0NS~RH€~f0N-fNBBS~R¥-SERVf€BS. 

i.!l.1 A SOLE PROPRIETOR OR A WORKING MEMBER OF A 

PARTNERSHIP WHO HOLDS HIMSELF OUT OR CONSIDERS HIMSELF AN 

INDEPENDENT CONTRACTOR AND WHO IS CONTRACTING FOR 

CONSTRUCTION INDUSTRY SERVICES MUST ELECT TO BE BOUND 

PERSONALLY AND INDIVIDUALLY BY THE PROVISIONS OF 

COMPENSATION PLAN NO. 1, 2, OR 3, OR MUST APPLY TO THE 

DEPARTMENT FOR AN EXEMPTION FROM THE WORKERS' COMPENSATION 

ACT FOR HIMSELF. 

(b} The application must be made in a..::cordance with the 
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rules adopted by the department. The department may deny the 

application only if it determines that the applicant is not 

an independent contractor. 

(c) When an application is approved by the department, 

it is conclusive as to 

contractor and precludes 

benefits under this chapter. 

the 

the 

status of 

applicant 

an 

from 

independent 

obtaining 

{d) When an election of an exemption is approved by the 

department, the election remains effective and the 

independent cont~actor retains his status as an independent 

contractor until he notifies the deparcment of any change in 

his status and provides a description of his present work 

status. 

(e) If the department denies the application for 

exemption, the applicant may contest the denial by 

petitioning for review of the decision by an appeals referee 

in the manner provided for in 39-51-1109. An applicant 

dissatisfied with the decision of the appeals referee may 

appeal the decision in accordance with the 

established in 39-51-2403 and 39-51-2404. 

(4) (a) A private corporation shall provide 

procedure 

coverage 

for its officers and other employees under the provisions of 

compensation plan No. 1, 2, or 3. However, pursuant to such 

Lules as the ~Pparrment promulgdtes and subject in all cases 

to appr0vdl by tt:e department, an officer of a private 
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corporation may elect not to be bound as an employee under 

this chapter ±f-he-does-ne~-wor~--i"--a--eofts~rttetion trade 

TN8HSTR¥ by giving a written notice, on a form provided by 

the department, served in the following manner: 

(i) if the enployer has elected to be bound by the 

provisions of compensation plan No. 1, by delivering the 

notice to the board of directors of the employer ar 1 the 

department~ or 

(ii) if the employer has elected to be bound by the 

provisions of compensation plan No. 2 or 3, by delivering 

the notice to the board of directors of the employer, the 

department, and the insurer. 

(b) If the employer changes plans or insurers, the 

officer's previous election is not effective and the officer 

shall again serve notice as provided if he elects not to be 

bound. 

(c} The appointment or election of an employee as an 

officer of a corporation for the purpose of excluding the 

employee from coverage under this chapter does not entitle 

the officer to elect not to be bound as an employee under 

this chapter. In any case, the officer must sign the notice 

required by subsection (4)(a) under oath or affirmation, and 

he is subject to the penalties for false swearing under 

JS-7-202 if he falsifies the notice. 

tS) Each employer shall post a sign in the workp:ace ac 
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the locations where notices to employees are normally 

posted, informing employees 

provision of compensation 

about the employer's current 

insurance. A workplace is any 

location where an employee performs any work-related act in 

the course of employment, regardless of whether the location 

is temporary or permanent, and includes the place of 

business or property of a third person while the employer 

has access to or control over such place of business or 

property for the purpose of carrying on his usual trade, 

business, or occupation. The sign will be provided by the 

department, distributed through insurers or directly by the 

department, and posted by employers in accordance with rules 

adopted by the department. An employer who purposely or 

knowingly fails to post a sign as provided in this 

subsection is subject to a $50 fine for each citation.'' 

Seet±on-~.--seetion-39-7t-4857 -MeA,-is-emended-to-read~ 

ll39-~¼-4657--h+ab±½±ty-of-empioyer--who--eontraets--work 

o~t•--t¼t--An--employer--w~o--eontraets--with-an-independent 

eontraetor,-exeept-an-independent-eontraetor--workinq--in--a 

eon~trtl~tton trade fHBSS~R¥7--to--have-work-per£ormed-0£-e 

kind-whieh-ie-a-re~tt¼ar-or-a-reettrrent-pert-0£-the--work--or 

the--trade,--btteinese,--oeettpatien,--or--pre~es9±0"--0£-stteh 

emp¼oyer-i~-±iable-for-the-payment-o~--be"e£its--tt"der--th±~ 

enBp~er-to-the-em~¼~yee~-ef-the-eontraeto~-t~-the-eorttraeter 

hBe--~et-properTy-eempTte~-wttn-tne-eoverage-reqtttrements-ef 
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the-Worker~e--eompensation--~ct.--Any--insarer--who--beeomes 

¼¼ab¼e--for--payment--ot--beneEite-may-reeo~er-the-amottnt-of 

benetite-paid-an0-to-be-paid-and-neeeesary-expenees-£rom-the 

eontraetor-primari¼y-liab¼e-thereino 

tit--Where-an-emp¼oyer-eontraete-to-haYe-any-work-to--be 

done--by--a--eontraetor-other-than a-eontraetor-wor~tn9-tn-a 

constrttetion trade ~NB8STR¥ or an--independent--eontraetor, 

and--the--work-eo-contraeted-to-be-done-ie-a-part-or-process 

in-the-trade-or-~ttsineee-0£-the-empioyer,-then-the--emp¼oyer 

ie-liable-to-pay-all-bene£its-~nder-thie-ehapter-to-the-eame 

extent--as-%£-tbe-wor~-were-done-withoat-t"e-inter~entto"-e~ 

the-contraetor 7 -and-the-worK-so-eentraeted-to-be-done--sha¼¼ 

not--be-eonstrHed-~o-be-e4stta½-empioymento-Where-an-emp¼oyer 

eontraets-work-to-be-done-as-spee±f¼ed-¼n--th±s--sHbseetion7 

the--eontraetor--and--the--eont~aetor~s-emp¼oyees-sha¼¼-eome 

ttnder-that-p¼an-0£-eompensation-adopted-by-the-emp¼oyer, 

t3t--Where-an-employer-eontraets-any-wor~--to--be--done, 

wholly--or--tn--part--£or--the--emp¼oyer,--by-an-tndependent 

eontraetor,-where-the-work--so--eontraeted--to--be--done--ts 

eastta¼--emp½oyment--as-to-stteh-emp¼oyer,-then-the-eontraetor 

sha¼¼-beeome-the-employer-£or-the-pttrposes-of-this-ehapter,u 

Section 3. Section 39-72-102, MCA, is amended to read: 

"39-72-102. Definitions. As used in this chapter, 

unless the context requires otherwise, the followi.ng 

definitions apply: 
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(1) ''Beneficiary'' is as defined in 39-71-116. 

(2) ''Child'' is as defined in 39-71-116. 

HB O 34 2/05 

(3) "Department 11 means the department of labor and 

industry. 

! 4 I "Disablement" means the event of becoming 

physically incapacitated by 

disease from performing work 

reason 

in the 

of an occupational 

worker's job pool. 

Silicosis, 

tuberculosis, 

"Disability", 

when complicated 

is presumed to 

11 total disability'', 

by active pulmonary 

be total disablement. 

and ''totally disabled'' are 

synonymous with ''disablement'', but they have no ~efere~ce to 

"permanent partial disability 11
• 

(5) "Employee" is as defined in 39-71-118. 

(6) "Employer'' is as defined in 39-71-117. 

(7) ''Independent contractor" is as 

39-71-120. 

(B) ''Insurer'' is as defined in 39-71-116. 

(9) ''Invalid" is as defined in 39-71-116. 

defined in 

( 10) "Occupational disease" means harm, damage, or death 

as set fnrth in 39-71-119(1) arising out of or contracted in 

the course and scope of employment and caused by events 

occurring on more than a single day or work shift. The term 

does not include a physical or ~ental condition arising from 

emotiundl or mental stress or ~ram a ~onpnysical stimulus er 

activity. 
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(11) ''Order'' is as defined in 39-71-116. 

(12) "Pneumoconiosis'' means a chronic dust disease of 

the lungs arising out of employment in coal mines and 

includes anthraces is, coal workers 1 pneumoconiosis, 

silicosis, or anthracosilicosis arising 

employment. 

out of such 

(13) "Silicosis" means a chronic disease of the lungs 

caused by the prolonged inhalation of silicon dioxide (SiO) 

and characterized by small discrete nodules of fibrous 

tissue similarly disseminated throughout both lungs, causing 

the characteristic x-ray pattern, and by other variable 

clinical manife~··ations. 

(14) ''Wages'' is as defined in 39-71-123. 

(15) "'iear" is as defined in 39-71-116tBtill and 

39-71-116ti!i!t~-" 

Section 4. Section 39-71-721, MCA, is amended to read: 

"39-71-721. Compensation for injury causing death 

limitation. (1) {a) If an injured employee dies and the 

injury was the proximate cause of such death, then the 

beneficiary of the deceased is entitled to the same 

compensation as though the death occurred immediately 

following the injury. A beneficiary's eligibility for 

benefits commences after the date of death, and the benefit 

level is established as set forth in subsection (2). 

(b) The insurer is entitled to recover any overpayments 
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or compensation paid in a lump sum to a worker prior to 

death but not yet recouped. The insurer shall recover such 

payments from the beneficiary's biweekly payments as 

provided in 39-71-741(5). 

( 2) To beneficiaries as defined in 

39-71-116trtt~t~ through ti! tt<I t ~, weekly 

compensation benefits for an injury causing death are 

66 2/3% of the decedent's wages. The maximum weekly 

compensation benefit may not exceed the state 1 s average 

weekly wage at the time of injury. The minimum weekly 

compensation benefit is 50% of the state's average weekly 

wage, but in no event may it exceed the decedent's actual 

wages at the time of his death. 

(3) To beneficiaries as defined in 

39-71-116ti!tt~tll..lltl and titt£tillill, weekly benefits must 

be paid to the extent of the dependency at the time of the 

injury, subject to a maximum of 66 2/3% of the decedent's 

wages. The maximum weekly compensation may not exceed the 

state's average weekly wage at the time of injury. 

{4) If the decedent leaves no beneficiary as defined in 

39-71-116ti!t, a lump-sum payment of $3,000 must be paid to 

the decedent 1 s surviving parent or parents. 

(5) If any beneficiary of a deceased employee dies, the 

right of such beneficiary to compensation under this chapter 

ceases. Death b@nefits must be pdid to a survlvlng spouse 
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for 500 weeks subsequent to the date of the deceased 

employee's death or until the spouse 1 s remarriage, whichever 

occurs first. After benefit payments cease to a surviving 

spouse, death benefits must be paid to beneficiaries, if 

any, as defined in 39-71-116tittbtillill through 

tittdt1.l.l.i!!1.• 

(6) In all cases, benefits must 

beneficiaries, as defined in 39-7l-ll6t~t

{7) Benefits paid under this section 

be paid to 

may not be 

adjusted for cost of living as provided in 39-71-702. 

(8) Notwithstanding subsections (2) and (3), beginning 

July 1, 1987, through June 30, 1991, the maximum weekly 

compensation benefits for injury causing death may not 

exceed the state 1 s average weekly wage of $299 established 

July l, 1986. Beginning July 1, 1987, through June 30, 1991, 

the minimum weekly compensation for injury causing death 

shall be $149.50, which is 50% of the state's average weekly 

wage established July 1, 1986, but in no event may it exceed 

the decedent's actual wages at the time of death." 

Section 5. Section 39-71-723, MCA, is amended to read: 

•]9-71-723. Bow compensation to be divided among 

beneficiaries. Compensation due to beneficiaries ~"arr must 

be paid to the surviving spouse, if any, or if none, then 

divided equally among or for the benefit of the chi7._dren. ±n 

ea~e~--w~e~e If beneficiaries are a surviving spouse a~d 
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stepchildren of such spouse, the compensation ~ha½½~ be 

divided equally among all beneficiaries. Compensation due to 

beneficiaries as defined in ~ttbseetien~-tittet-and-tittft-0£ 

39-71-116(3J(e) and (3)(f), wftere ~ there is more than 

one, sha¼¼ must be divided equitably among them, and the 

question of dependency and amount thereof shall-be is a 

question of fact for determination by the department." 

Section 6. Section 39-73-108, MCA, 

"39-73-ios. Payment of benefits 

is amended to read: 

wft~t"e when person 

entitled is in institution. If any person who is entitled to 

benefits under this chapter sha¼¼-be is an inmate in any 

Montana state institution, benefits shat¼~ not be paid to 

him but sha¼¼ ~ be paid his beneficiary, if any, as 

defined in 39-71-116trt." 

HEW-SE€~£8Ho--Sect±on-8o--Remedies----ror---fa±±ttre---to 

prov±de-eoverageo-t±t-tsJ-A-person-may-£±¼e-a-eomp¼a±nt-with 

the-departfflent-asset"ting-that~ 

t±t--an-employer-"as-not-pt"ov±8ed-wor~ersi--compensation 

eovera9e-for-an-employee-in-a-eonstrttct±on-trade fNBHSTR¥; 

t±±t-a---so¼e--proprietor--or--e--wor~ing--member--o~--a 

partnership-who-holds-himse¼£-ottt-or--cons±ders--"imse¼£--an 

indepe~de~t--eontraetor-in-a-eonstrttction-traOe ~N905~R¥ ftas 

~ot-provtded-e~vera9e-£or-him~ei£0 

tbt--~h~--dep~rtment--mtl~t--in~e~t±9e~e--t~e---eompiaint 

w~th~n-~-work~ng-d~ys-of-~t~-e±r±nq-end-e±t~er-~~~de-a-eee~e 
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end--ae9iet--order--as-provided-in-su~seetion-tlt-or-d±smiss 

the--eomp¼eint-as-unsupported-by-faeto 

tet--~he---depertment---mey---aseess---the---eoets----e£ 

inveet±ge~±ng--a--frivo¼ous-eomp¼a±nt-against-the-person-who 

£i¼ee-the-eomp¼aint-and-may-assess-aga±nst-the-empioyer--the 

eosts-o~--±nvesti9nting-e-eomp±e±nt-thet-ie-net-~rivo¼etts~ 

t%t--·~he-department-sha¼¼-±ssue-an-order-to~ 

tat--an--emp¼oyer--who--has--an-empioyee-in-servit ~-in-a 

eonstrttet±on-trade fNB~S~R¥ ttnder-en-appo±ntment-or-eontraet 

of-h±re,-eK~res~ed,-¼mp¼ied,-ora¼,-or-writteft7-who-does--not 

previde--workers~--eompensation--eoverage-for-that-emp¼oyee, 

orderin~-the-em~'-oyer-to-eease-and-des±st-€rom-eentintt±ng-to 

empioy-the-emp¼oyee-ttnt±½-the-empioyer-has-obteined-eoveraqe 

£er-the-efflp¼oyee~ 

tbt--a--so¼e--proprietor--or--a--working--member--or---e 

partnership--who--hoids--h±mse¼r-ottt-or-eonei~ers-h±mee±f-an 

independent-eontraetor-±~-a-eonstrtletion-traOe iHBHSTR¥ who 

has-not-obtained-workerei-eompensation-eoverage-for-h±mself, 

ordering--h±m--to--cease--and--des±st--from--eontintt±ng--the 

eonstrtleCion--projeet--ttnti¼--he--hes--provided-eoverage-for 

h±mse¼f• 

t3t--~he-department-may--br±ng--an--aetion--±n--d±str±et 

eottrt--to--enforee-a-eease-and-desist-order-by-injttnetion-or 

other-means• 

NSW-SB€~feH.--seetion-9.--eod±fieation------instrttct~on• 
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tsee~ieft-81-i~-inteftded-to-ee-eod¼fied-as-aft--±fteegral--pa~e 

ef--Ti~¼e--397--eftapte~--Yl,-aft~-~he-provisions-or-~it¼e-397 

chapter-1¼,-app¼y-to-tseetion-Bt• 

NEW-SE€Tf6Na--S£E:~-feN-~.---fC---A&HTP!'-~----,:tltHMP'l':feN-~ 

ttt--fTHfS--AeTt--BeBS-N6T-APPo¥-T6-AN¥-e6NSTR8€Tf6N-PR6aBeT 

Bf8-B¥-AN-BMPb6¥BR-PRf6R-T6-eeTeBBR-t,-i99ia 

t~t--N9TWlTHSTANBfNS-AN¥-9THER-PR6VfSI9N-9P-fTHIS--AeTf, 

AN--IN8BPENBENT--eeNTRAET9R--MA¥--APPo¥-T6-THE-BEPl\RTMBNT-eP 

bAB6R-ANB-fNB8STR¥-P9R-AN-BHBMPTf6N-PR9M-tTHfS-AeTt--fN--THE 

MANN8R---PR9VlB8B---P9R--fN--39-Ti-48¼--IP--THB--lN8BPBNBENT 

€9NTRA€T6R-EAN-BBM9NSTRATB,-9N-A-eHARTBRo¥-BASIS,--PR96P--9P 

fNSHRANEB---P6R---HfMS8bP--THAT--PR9ViBBS--eeMPBNSATf9N--ANB 

BBNBPfTS-PR9VfBfNS-e9VBRASB-P9R-MB8iEAb-€bAfMS-ANB--b6SS--9P 

WASBS--RES8bTfN5-PR9M-fNaHRfBS-ANB-eeeePATl6NAb-8fSBASB-THAT 

lS-eBMPARABbB-TB--THB--eevBRASE--PRBVfBBB--HNBBR--TfTbB--397 

EHAPTBRS-Ti-ANB-T~a 

NEW SECTION. SECTION 7. REMEDIES FOR 

PROVIDE COVERAGE CONSTRUCTION INDUSTRY. 

FAILURE 

ill 

TO 

THE 

DEPARTMENT SHALL, WITHIN 5 WORKING DAYS AFTER RECEIVING A 

COMPLAINT, INVESTIGATE THE COMPLAINT AND APPLY THE REMEDY AS 

PROVIDED IN 39-71-507(1) AGAINST AN UNINSURED EMPLOYER OR A 

SOLE PROPRIETOR OR A WORKING MEMBER OF A PARTNERSHIP WHO: 

(A) HOLDS HIMSELF OUT TO BE OR CONSIDERS HIMSELF TO BE 

AN INDEPENDENT CONTRACTOR; AND 

_(__!U HAS CONTRACTED FOR CONSTRUCTION INDUSTRY SERVICES 
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AND: 

ill HAS NOT ELECTED TO BE BOUND PERSONALLY AND 

INDIVIDUALLY BY THE PROVISIONS OF_COMPENSATION PLAN NO. 1, 

2, OR 3; OR 

i.!!.1 HAS NOT OBTAINED AN EXEMPTION FROM THE WORKERS' 

COMPENSATION ACT FOR HIMSELF. 

(2) THIS SECTION DOES NOT PRECLUDE THE DEPARTMENT FROM 

APPLYING OTHER REMEDIES IN TITLE 39, CHAPTER 71, PART 5, TO 

INDEPENDENT CONTRACTORS. 

NEW SECTION. SECTION 8. CODIFICATION INSTRUCTION. 

[SECTION 7] IS INTENDED TO BE CODIFIED AS AN INTEGRAL PART 

OF TITLE 39, CHAPTER 71, AND Tl!E_P_l!_O'i[l:SI_Oli_S _()F'_TI_TL_E_]2_, 

CHAPTER 71, APPLY TO [SECTION 7]. 

-End-
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