HQOUSE BILL NO, 342

INTRODUCED BY WANZENRIED, DRISCOLL, CONNELLY,
PIPINICH, BIANCHI

IN THE HOUSE

JANUARY 22, 1991 INTRODUCED AND REFERRED TQ COMMITTEE
ON LABOR & EMPLOYMENT RELATIONS.
JANUARY 23, 1991 FIRST READING.
FEBRUARY 13, 1991 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.
FEBRUARY 14, 1991 PRINTING REPORT.
FEBRUARY 16, 1991 SECOND READING, DO PASS.
FEBRUARY 18, 1991 ENGROSSING REPORT.
FEBRUARY 19, 1991 THIRD READING, PASSED.

AYES, 68; NOES, 31.
TRANSMITTED TQ SENATE,
IN THE SENATE

FEBRUARY 20, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON LABOR & EMPLOYMENT RELATIONS.

FIRST READING.

MARCH 26, 1591 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 28, 1991 SECOND READING, CONCURRED IN.

APRIL 1, 1991 ON MOTION, TAKEN FROM THIRD READING
AND PLACED ON SECOND READING. '

APRIL 2, 1991 ON MCTION, CONSIDERATION PASSED
UNTIL THE 70TH LEGISLATIVE DAY.

APRIL 3, 1991 . SECOND READING, CONCURRED IN AS
AMENDED.

APRIL 4, 1991 THIRD READING, CONCURRED IN.
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REQUESTED AND APPOINTED.

IN THE SENATE

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

FREE CONFERENCE COMMITTEE REPORT ADOPTED.
IN THE HOUSE
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SECOND READING, FREE CONFERENCE
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THIRD READING, FREE CONFERENCE
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SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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A BILL FOR AN ACT ENTITLED:

"AN ACT MANDATING WORKERS®
COMPENSATION COVERAGE FOR INDEPENDENT CONTRACTORS, SOLE
PROFPRIETORS, WORKING MEMBERS OF A PARTNERSHIP, CORPCRATE
OFFICERS, AND DEPENDENT MEMBERS OF AN EMPLOYER'S FAMILY WHEN
ANY OF THESE PERSONS ARE ENGAGED IN A CONSTRUCTION TRADE;
CREATING REMEDIES FOR FAILURE TO PROVIDE COVERAGE; AND
AMENDING SECTIONS 39-71~116,

35-71-401, 39-71-4059,

39-71-72%, 39-71-723, 35-72-102, AND 35-73-108, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-71-116, MCA, is amended to read:

"39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

(1) *"Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to the
investigation, review, and settlement of claims; payment of
benefits; setting of reserves; furnishing of services and
facilities; and utilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

{2} “"Average weekly wage" means the mean weekly
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earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

(3) "“"Beneficiary" means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

(b} an unmarried child under the age of 1B years;

(c) an unmarried child under the age of 22 years who is
a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

(d) an invalid c¢hild over the age of 1B years who is
dependent upon the decedent for support at the time of
injury;

(e} a parent who is dependent upon the decedent for
support at the time of the injury (however, such a parent is
a beneficiary only when no beneficiary, as defined in
subsections (3)({a) through (3)(d) of this section, exists}):
and

(f) a brother or sister under the age of 18 vyears 1if
dependent upon the decedent for support at the time of the
injury (however, such a brother or sister is a beneficiary
only until the age of 18 years and only when no beneficiary,

as defined in subsections (3){(a) through (3)(e} of this

—2- INTRODUCED BILL
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section, exists).

{4} "Casual employment"” means employment not in the
usual course of trade, business, professicn, or occupation
of the employer.

(5) "Child" includes a posthumous ¢hild, a dependent
stepchild, and a child legally adopted prior to the injury.

{6) "Construction trade" means a trade in which ;5

person, whether by general contracting, subcontracting, as a

sole proprietorship or partnership, as _an employee, or

otherwise, is directly involved in providing skilled or

unskilled physical lakor in the rencvation or constructics

of buildings or other structures. The term includes but is

not limited to general labor, carpentry, electrical work,

plumbing, sheet rocking, painting, and masonry. The term

does not include office workerg, design professionals,

salesmen, estimators, or any other related employment thar

is not directly involved on a regular basis in the provision

of physical labor at a construction or renovation site.

t6+(7) "bays" means calendar days, unless otherwise
specified.

t#+{B) "Department" means the department of labor and
industry.

+6+{9) "Fiscal year" means the period of time between
July 1 and the succeeding June 30.

£9¥{10) "Insurer" means an enmployer bound by
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compensation plan No. 1, an insurance company transacting
business under compensation plan No. 2, the state fund under
compensation plan No. 3, or the uninsured employers' fund
provided for in part 5 of this chapter.

t38+(11) "Invalid" means one who 1is physically or
mentally incapacitated.

t313(12) "Maximum healing" means the status reached when
a worker is as far restored medically as the permanent
character of the work-related injury will permit.

+323(13) “"COrder" means any decision, rule, direction,
reguirement, or standard of the department or any other
determination arrived at or decision made by the department.

+33¥(14) "Payroll", "annual payroll", or "annual payrell
for the preceding year" means the average annual payrcoll of
the employer for the preceding calendar year or, if the
employer shall not have operated a sufficient or any length
of time during such calendar vear, 12 times the average
monthly payroll for the current year. However, an estimate
may be made by the department for any employer starting in
business if no average payrolls are available. This estimate
is to be adjusted by additional payment by the employer or
refund by the department, as the case may actually be, on
December 31 of such current year. An employer's payroll must
be computed by calculating all wages, a5 defined in

39-71-123, that are paid by an employer.

_4'
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{343 (15) “"Permanent partial disability” means a
condition, after a worker has reached maximum healing, in
which a worker:

(a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

(b) 1is able to return to work in the worker's job pool
pursuant to one of the options set forth in 39-71-1012 but
suffers impairment or partial wage loss, or both.

£153(16) "Permanent total disability" means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker is unable
to return to work in the worker's job pool after exhausting
all options set forth in 39-71-1012.

+363(17) The term "physician" includes "surgeon" and in
either case means one authorized by law to practice his
profession in this state.

£373(18) The "plant of the empioyer" includes the place
of business of a third person while the employer has access
to or control over such place of business for the purpose of
carrying on his usual trade, business, or occupation.

€3B8¥(19) "Public corporation” means the state or any
county, municipal corporation, school district, city, city
under commission form of government or special charter,
town, or village.

+19){20) "Reasonably safe place to work" means that the
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place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

+28¥ (21} "Reasonably safe tools and appliances" are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

+2%3(22) "Temporary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

t22¥(23) "Year", unless ctherwise specified, means
calendar year."

Section 2. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments
exempted. (1) Except as provided in subsection (2) of this
section, the Workers' Compensation Act applies to all
employers as defined in 39-7i-117 and to all employees as
defined in 39-71i-118, An employer who has any employee in
service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Every
employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation

plan that has been elected by the employer.

_6_
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(2) Unless the employer elects coverage Ffor these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

{a) household and domestic employment;

(b) casual employment as defined in 39-71-116;

{(c) employment, in a position other than a construction

trade, of a dependent member of an employer's family for
whom an exemption may be claimed by the employer under the
federal Internal Revenue Code;

{(d) employment, in a position other than a construction
trade, of sole proprietors or working members of a
partnership, except as provided in subsection (3);

(e) employment of a broker or salesman performing under
a license issued by the board of realty regulation;

{f) employment of a direct seller engaged in the sale
of consumer products, primarily in the customer's home;

{9} employment for which a rule of liability for
injury, occupaticnal disease, or death is provided under the
laws of the United States;

{h) employment of any peérson performing services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

{i) employment with any railroad engaged in interstate

commerce, except that railrcad construction work is included
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in and subject to the provisions of this chapter;

(j) employment as an official, including & timer,
referee, or Jjudge, at a school amateur athletic event,
unless the person is otherwise employed by a school
distriet;

{k) any person performing services as a newspaper
carrier or free-lance correspondent if the person performing
the services or a parent or guardian of the person
performing the services in the case of a minor has
acknowledged in writing that the person performing the
services and the services are not covered, As used in this
subsection "free-lance correspondent” is a person who
submits articles or photographs for publication and is paid
by the article or by the photograph. As used in this
subsection "newspaper carrier”:

(i) 1is a person who provides a newspaper with the
service of delivering newspapers singly or in bundles; but

(ii) does not 1include an employee of the paper who,
incidentally teo his main duties, carries or delivers papers.

{3} (a) A sole proprietor or a working member of a
partnership who holds himself out or considers himself an
independent ¢ontractor fand--who--is-—-net——contracting}--feor
cosmetolegistia-—services-or-barberts-services-as-defined-in
39-53-204¢+1}¥{1} must elect to be bound personally and

individually by the provisions of compensation plan No. 1,

-8-
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2, or 3, but, unless he is contracting for cosmetologist's,

barber's, or construction trade services, he may apply to

the department for an exemption £from the Workers'
Compensation Act for himself.

{b) The application must be made in accordance with the
rules adopted by the department. The department may deny the
application only if it determines that the applicant is not
an independent contractor.

(c) When an application is approved by the department,
it is conclusive as to the status of an independent
contractor and precludes the applicant from obtaining
benefits under this chapter.

{d) When an election of an exemption is approved by the
department, the election remains effective and the
independent contractor retains his status as an independent
contracter until he notifies the department of any change in
his status and provides a description of his present werk
status.

(e) If the department denies the application for
exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee
in the manner provided for in 39-51-1109. An applicant
dissatisfied with the decision of the appeals referee may
appeal the decision in accordance with the procedure

established in 39-51-2403 and 39-51-2404.
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(4) (a) A private corporation shall provide coverage
for its officers and other employees under the provisions of
compensation plan No. 1, 2, or 3. However, pursuant to such
rules as the department promulgates and subject in all cases
to approval by the department, an officer of a private
cerporation may elect not to be bound as an employee under

this chapter if he does not work in a construction trade by

giving a written notice, on a form provided by the
department, served in the following manner:

(i) if the employver has elected to be bound by the
provisions of compensation plan No, 1, by delivering the
notice to the board of directors of the employer and the
department; or

(ii) if the employer has elected to be bound by the
provisions of compensation plan No. 2 or 3, by delivering
the notice to the board of directors of the employer, the
department, and the insurer,

(b) If the employer changes plans or insurers, the
officer's previous election is not effective and the officer
shall again serve notice as provided if he elects not to be
bound.

(c) The appointment or election of an employee as an
officer of a corporation for the purpose of excluding the
employee from coverage under this chapter does not entitle

the of ficer to elect not to be bound as an employee under

_10‘
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this chapter. In any case, the officer must sign the notice
required by subsection (4)(a) under cath or affirmation, ang
he is subject to the penalties for false swearing under
45-7~202 if he falsifies the notice.

{5) Each employer shall post a sign in the workplace at
the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace 1s any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is ctemporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control over such place of business or
property for the purpose of carrying on his wusual trade,
business, or occupation. The sign will be provided by the
department, distributed through insurers or directly by the
department, and posted by employers in accordance with rules
adopted by the department. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation.™

Section 3. section 39-71-40S, KCA, is amended to read:

"39-71-405. Liability of employer who contracts work
out. (1) An employer who contracts with an independent

contractor, except an independent contractor working in a

construction trade, to have work performed of a kind which
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is a regular or a recurrent part of the work of the trade,
business, occupation, or profession of such employer is
liable for the payment of benefits under this chapter to the
employees of the contractor if the contractor has not
properly complied with the coverage reguirements of the
Worker's Compensation Act. Any insurer who becomes liable
for payment of benefits may recover the amount of benefits
paid and to be paid and necessary expenses from the
contractor primarily liable therein.

{2) Where an employer contracts to have any work to be

dcne by a contractor other than a contractor working in a

construction trade or an independent contractor, and the

work so contracted to be done is a part or process in the
trade or business of the employer, then the employer is
liable to pay all benefits under this chapter to Lthe same
extent as if the work were done without the intervention of
the contractor, and the work so contracted to be done shall
not be construed to be casual employment, Where an employer
contracts work to be done as specified in this subsection,
the contractor and the contractor'’s employees shall come
under that plan of compensation adopted by the employer.

{3) Where an employer contracts any work to bhe done,
wholly or in part for the employer, by an independent
contractor, where the work so0 contracted to be done 1is

casual employment as to such employer, then the contractor

-12-~
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shall become the employer for the purpeses of this chapter."

Section 4. Section 35-72-102, MCA, is amended to read:

*39-72-102. Definitions. As used in this chapter,
unless the context requires otherwise, the following
definitions apply:

(1) "Beneficiary" is as defined in 39%-71-116,

{2) "Child" is as defined in 39-71-116.

(3) "Department" means the department of labor and
industry.

(4) "Disablement™ means the event of becoming
physically incapacitated by reason of an occupational
disease from performing work in the worker's job pool.
Silicosis, when complicated by active pulmonary
tuberculosis, is presumed to be total disablement.
“Digability", "total disability", and "totally disabled" are
synonymous with "disablement", but they have no reference to
"permanent partial disability"®.

{5) "Employee" is as defined in 39-71-118.

{6y "Empleyer" is as defined in 39-71-11i7.

{(7) "“Independent contractor" is as defined in
39-71-120.

(B) "Insurer" is as defined in 35-71-116.

(9) "Invalid” is as defined in 39-71-116.

(10) "Occupational disease" means harm, damage, or death

as set forth in 39-71-118(1) arising out of or contracted in
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the course and scope of employment and caused by events
occurring on more than a single day or work shift, The term
does not include a physical or mental condition arising from
emotional or mental stress or from a nonphysical stimulus or
activity.

{1l) "Order" is as defined in 39-71-116.

(12) "Pneumoconiosis" means a chronic dust disease of

the lungs arising out of employment in coal mines and

includes anthracoesis, coal workers' pneumoconicsis,
silicosis, or anthraccsilicosis arising out of such
employment.

{13) "silicosis"™ means a chronic disease of the lungs
caused by the prolonged inhalation of silicon dioxide (S8i0)
and characterized by small discrete nodules of fibrous
tissue similarly disseminated throughout both lungs, causing
the characteristic x-ray pattern, and by other variable
clinical manifestations.

(14) “"wWages" 1is as defined in 39-71-123.

(15} “"Year" is as defined in 39-71-116+87(9) and
38-71-116+422¥(23)."

Section 5. Section 39-71-721, MCA, is amended to read:

“39-71-721. Compensation for injury causing death --
limitation. (1) (a) If an injured emplocyee dies and the
injury was the proximate cause of such death, then the

beneficiary of the deceased is entitled to the same

_14_
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compensation as though the death occurred immediately
following the injury. A Dbeneficiary's eligibility for
benefits commences after the date of death, and the benefit
level is established as set forth in subsection (2).

{(b) The insurer is entitled to recover any overpayments
or compensation paid in a lump sum to a worker prior to
death but not yet reccuped. The insurer shall recover such
payments from the beneficiary's biweekly payments as

provided in 33-71-741(5).

(2) To beneficiaries as defined in
39-71-116+23te¥(3){a) through t25t43(3)(4d), weekly

compensation benefits £for an injury causing Jdeath are
66 2/3% of the decedent's wages. The max Lmum weekly
compensation benefit may not exceed the state's average
weekly wage at the time of injury. The minimum weekly
compensation benefit is 50% of the state's average weekly
wage, but in no event may it exceed the decedent's actual
wages at the time of his death.

(3) To beneficiaries as defined in
39-71-116¢t2}te}(3)(e) and +23¢€5(3)(£), weekly benefits must
be paid to the extent of the dependency at the time of the
injury, subject to a maximum of 66 2/3% of the decedent's
wages, The maximum weekly compensation may not exceed the
state's average weekly wage at the time of injury.

(4) If the decedent leaves no beneficiary as defined in
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39-71-116+2%, &a lump-sum payment of $3,600 must be paid to
the decedent's surviving parent or parents.

{3) If any beneficiary of a deceased employee dies, the
right of such beneficiary to compensation under this chapter
ceases. Death benefits must be paid to a surviving spouse
for 500 weeks subsequent to the date of the deceased
employee's death or until the spouse's remarriage, whichever
occurs first. After benefit payments cease to a surviving

spouse, death Dbenefits must be paid to beneficiaries, if

any., as defined in 39-71-1164{2}t®¥(3) (b) through
23443 (3} (4).
(6) 1In all cases, benefits must be paid to

bereficiaries, as defined in 39-71-116+2%.

(7) Benefits paid under this section may nat be
adjusted for cost of living as provided in 39-71-702,

(8) Notwithstanding subsections (2) and {3), beginning
July 1, 1987, through June 30, 1991, the maximum weekly
compensation benefits for injury causing death may not
exceed the state's average weekly wage of $2%9 established
July 1, 1986. Beginning July 1, 1987, through June 30, 1991,
the minimum weekly compensation for injury causing death
shall be $149.50, which is 50% of the state's average weekly
wage established July 1, 1986, but in no event may it exceed

the decedent's actual wages at the time of death.”

Section 6. section 39-71-723, MCA, is amended to read:

-16~
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“39-71-723. How compensation to be divided among
beneficiaries. Compensation due to beneficiaries sha*i must
be paid to the surviving spouse, if any, or if none, then
divided equally among or for the benefit of the children. #n
cases—-where If beneficiaries are a surviving spouse and
stepchildren of such spouse, the compensation shai: must be
divided egqually among all beneficiaries. Compensation due to
beneficiaries as defined in subsectiens-{2ytey-and-{t2y{tf)-of

39-71-116(3){(e) and (3){(f), where when there is more than

one, ahatt must be divided equitably among them, and the
question of dependency and amount thereof shati-be is a
question of fact for determination by the department.”

Section 7, Section 39-73-108, MCA, is amended to read:

®39-73-108. Payment of benefits where when person
entitled is in institution. IE any person who is entitled to
benefits wunder this chapter shaii-be is an inmate in any
Montana state institution, benefits sha¥t may not be paid to
him but shat* must be paid his beneficiary, if any, as
defined in 39-71-11l6+¢2¥."

NEW SECTION. Section 8. Remedies for failure to

provide coverage. (1) (a) A person may file a complaint with
the department asserting that:

(i) an employer has not provided workers' compensation
coverage for an employee in a construction trade;

(ii) a sole proprietor or a -working member of a
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partnership who holds himself out or considers himself an
independent contractoer in a construction trade has not
provided coverage for himself,

(b) The department must investigate the complaint
within 5 working days of its filing and either issue a cease
and desist order as provided in subsection (2) or dismiss
the complaint as unsupported by fact.

{c) The department nay assess the costs of
investigating a Erivolous complaint against the person who
files the complaint and may assess against the employer the
costs of ipvestigating a complaint that is not frivelous.

{2) The department shall issue an order to:

fa) an employer who has an employee in service in a
construction trade under an appointment or contract of hire,
expressed, implied, cral, or written, who does not provide
workers' compensation coverage for that employee, ordering
the employer to cease and desist from continuing to employ
the employee until the employer has obtained coverage for
the employee;

{b) a sole proprietor or a working member of a
partnership whe holds himself out or considers himself an
independent contractor in a construction trade who has not
obtained workers'’ compensation coverage for himself,
crdering him to cease and desist from continuing the

construction project until he has provided coverage for

-18-
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himself.
{3) The department may bring an action in district
court to enforce a cease and desist order by injunction or

other means.

NEW SECTION. Section 9. codification instruction.
[Section 8] 1is intended to be codified as an integral part
of Title 35, chapter 71, and the provisions of Title 39,
chapter 71, apply to [section B8].

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0342 , as introduced.

DESCRIPTION OF PROPOSED LEGISIATION:

A bill for an act entitled: An act mandating workers’ compensation coverage for independent contractors, sole proprietors,
working members of a partnership, corporate officers, and dependent members of an employer‘’s family when any of these
persons are engaged in a construction trade; and creating remedies for failure to provide coverage.

ASSUMPTIONS :

1. The effective date will be 7/1/91.
2. The executive recommended budget represents current level for FY92 and FY93.

State Compensation Mutual Insurance Fund:

3. Affected class codes will be the 79 codes designated as “"construction” by the National Council on Compensation Insurance
{NCCT) .

4. Approximately 12% of the 26,149 employers insured with the State Fund are designated within the 79 construction class
codes.

5. Utilizing assumption 2, it is assumed that 12%, or 1,068 of the approximately 8,900 identified and unknown uninsured

employers, non-subject employers, and independent contractor exemptions are designated as "construction®.

The 1,068 employers affected by the proposed legislation will obtain coverage with the State Fund.

7. State Fund policies will increase by approximately 4% (from 26,149 to 27,217).

8. 20-25 of the Underwriting Department's forms and lecters would have to be reprinted and notices sent to the State Fund
pelicyholders designated as "construction" to inform them of the legislation mandating coverage.

9. Charges for printing, postage, phone usage, computer processing, and office supplies in the Underwriting Department would
increase by approximately 4% because of the number of new policies.

10 .There will be no significant increase in claims against the State Fund for the next two years. Claims and benefits paid
will continue at current level. Increased revenues from premiums will cover costs of increased operating expenses.

(=2}

continued on page 2
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Fiscal Note Request, HBO342, as introduced

Form BD-15

Page 2

Department of lLabor and Industry:

11. The Department of Labor is charged with monitoring compliance with the Workers’ Compensation Act and investigating
complaints related to lack of coverage.

12. Only formal, written complaints are investigated by the Dept. of Labor. The Department doces not investigate anonymous
complaints or telephone complaints.

13. The initial investigation conducted by the Dept. of Labor is a telephone inquiry made by a DLI compliance specialist
within five working days of receipt of the complaint.

14. A majority of independent contractors, which are currently exempt from coverage, are in the construction industry.

15. The level of workers’' compensation investigations by the Dept. of Labor is high and will remain consistent with
historical records in the future.

16. The Department cannot absorb the additional work required. A full-time grade 12, step 2 Compliance Specialist I1 will
be required to meet the increased complaints with salary and benefits of $24,047 in FY92 and $23,992 in FY93.

17. The new FTE will require work materials, telephone, supplies and travel expenses. The historical operating expenses
for a compliance specialist average $15,453 per fiscal year.

18.

Equipment needs for FY92 will include office furnishings (desk, chair and file cabinets) @ $1,500, a personal computer
@ $3,800, plus software @ $600.

FISCAL TMPACT:

see page 3

HB 39%



Fiséal Note Request, HBO34Z, as introduced
Form BD-15
Page 3

FISCAL IMPACT:

Expenditures:

State Fund: FY G2
Current lLaw Proposed lLaw Difference
Personal Services 5,536,182 5,536,182 Q
Operating Expences 3,802,378 3,835,960 33,582
Equipment 188,893 188,893 0
Benefits and Claims 110,953,000 110,953,000 0
Transfers 2,941 701 2.94]1 701 0
Total 123,422,154 123,455,736 33,582
Funding:
State Special Revenue 26,570 26,570 0
Federal Special Revenue 0 0 0
Proprietary Fund 123,395,584 123,429 166 33,582
Total 123,422,154 123,455,736 33,582
Department of Labor and Industry; Emplovment Relations Pivision:
F.T.E. 59.75 60.75 1.00
Personal Services 1,572,170 1,5%6,217 24,047
Operating Expenses 918,451 936,004 17,553
Equipment 9,659 13,459 3,800
Benefits and Claims 423 224 423 224 0
Total 2,923,504 2,968,904 45,400
Funding:
General Fund 423,224 423,224 Q
State Special Revenue 1,808,298 1,853,698 45,400
Federal Special Revenue 688,237 688,237 0
Proprietary Fund 3,745 3,745 0
Total 2,923,504 2,968,904 45,400

TECHNICAL NOTES:

There is a discrepancy regarding the definition of construction among HBU137, HBO342 and the NCCIT.

FY 93
Current Law Proposed law Difference
5,506,944 5,506,944 0
3,748,677 3,760,843 12,166
127,138 127,138 0
118,060,000 118,060,000 0
2.959 054 2.959 054 0
130,401,813 130,413,979 12,166
¢ 0 G
0 0 0
130,401 813 130,413 979 12,166
130,401,813 130,413,979 12,166
59.75 60.75 1.00
1,570,746 1,594,738 23,992
917,227 932,680 15,453
9,659 9,659 ¢
394,028 394 028 0
2,891, 660 2,931,105 39,445
394,028 394,028 ¢
1,801,539 1,840,984 39,445
692,348 692,348 0O
3,745 3,745 0
2,891,660 2,931,105 39,445

Under 39-71-118(2)(4d),

MCA, partners or scle proprietors may currently elect not less than $900 a month and not more than 1-1/2 times the average

weekly wage for purposes of premium ratemaking and the determination of weekly wage for weekly compensation benefics.

unclear whether this provision is intended to continue.

HB 3v2
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APPROVED BY COMMITTEE
ON LABOR & EMPLOYMENT
RELATIONS
HOUSE BILL NO, 342
INTRODUCED BY WANZENRIED, DRISCOLL, CONNELLY,

PIPINICH, BIANCHI
A BILL FOR AN ACT ENTITLED: "AN ACT MANDATING WORKERS'
COMPENSATION COVERAGE FCR INDEPENDENT CONTRACTORS, SOLE
PROPRIETORS, WORKING MEMBERS OF A PARTNERSHIP, CORPORATE
OFFICERS, AND DEPENDENT MEMBERS OF AN EMPLOYER'S FAMILY WHEN
ANY OF THESE PERSONS ARE ENGAGED IN A CONSTRUCTION PRADE
INDUSTRY; CREATING REMEDIES FPOR FAILURE TO PROVIDE COVERAGE;
AND AMENDING SECTIONS 39-71-1il6, 39-71-401, 39-71-405,

39-71-721, 39-71-723, 39-72-102, AND 39-73-108, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE QOF MONTANA:
Section 1. section 39-71-116, MCA, is amended to read:
"39-71-116. Definitions. Unless the context otherwise

requires, words and phrases employed in this chapter have

the following meanings:

(1) "Administer and pay" includes all actions by the
state Ffund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to the
investigation, review, and settlement of claims; payment of
benefits; setting of reserves; furnishing of services and
Facilities; and utilization of actuarial, audit, accounting,

vocaticnal rehabilitation, and legal services,
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(2) “Average weekly wage”™ means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It 1is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

{3) "Beneficiary" means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

(b} an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 22 years who is
a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

(d) an invalid child over the age of 18 vyears who is
dependent upcn the decedent for support at the time of
injury;

(e} a parent who is dependent upon the decedent for
support at the time of the injury (however, such a parent is
a beneficiary only when no beneficiary, as defined in
subsections (3)(a) through (3){d} of this section, exists):
and

{f)} a brother or sister under the age of 18 years if
dependent upcn the decedent for support at the time of the
injury {however, such a brother or sister is a beneficiary

only until the age of 18 years and only when no beneficiarvy,

SECOND READING
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as defined in subsections (3)(a) through (3)(e) of this
section, exists).

{4) "Casual employment" means empioyment not in the
usual course of trade, business, profession, or occupation
of the employer.

{5) "Child" inecludes a posthumous child, a dependent
stepchild, and a child legally adcpted prior to the injury.

{6) "Construction tradef!--means--a--erade--in--which—-a

persony-whether-by-generat-contrasting; —subcontracting;—sa-a

secie--proprietorship~-or--parecnership;——as—-an——smpleoyee;-ox

otherwiser-is-directiy--invoived--in--providing—-skiited--cr

unskiiied--physical--labesr—in-the-remnsvarion-or-construckion

of-buiidings-or-ccher-structures;-Phe-term—inciudes-—but--is

not——iimited--to--generai-tabory-carpantryr-eleetrical-warksr

piumbingy -shees-rockings-patnting;——and--massnrys INDUSTRY"

MEANS THE MAJOR GROUP OF GENERAL CONTRACTORS AND OPERATIVE

BUILDERS, HEAVY CONSTRUCTION {OTHER THAN BUILDING

CONSTRUCTION) CONTRACTORS, AND SPECIAL TRADE CONTRACTORS,

LISTED IN MAJOR GROUPS 15 THROUGH 17 IN THE 1987 STANDARD

INDUSTRIAL CLASSIFICATION MANUAL. The term does not include

office workers, design professicnals, salesmen, estimators,

or any other related employment that is not directly

involved on a regular basis in the provision of physical

labor at a construction or rencvation site.

t6+({7} "Days" means calendar days, unless otherwise

—3- HB 342
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specified.

+#+(8) “"Department" means the department of labor and
industry.

t8¥(9) "Fiscal year" means the period of time between
July 1 and the succeeding June 30.

+8%(10) "Insurer" means an employer bound by
compensation plan No. 1, an insurance company transacting
business under compensation plan No. 2, the state fund under
compensation plan No. 3, or the uninsured employers' fund
provided for in part 5 of this chapter.

£¥0¥(11) “Invalid" means one who is physically or
mentally incapacitated.

£33+ (12) "Maximum healing” means the status reached when
a worker is as far restored medically as the permanent
character of the work=-related injury will permit.

t+2¥(13) "Order" means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

+33¥(14) "Payroll", "annual payroll", or "annual payrcil
for the preceding year" means the average annual payroll of
the employer for the preceding calendar year or, if the
employer shall not have operated a sufficient or any length
of time during such calendar year, 12 times the average
monthly payroll for the current year. However, an estimate

may be made by the department for any employer starting in

—4- HB 342
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business if no average payrolls are available. This estimate
is to be adjusted by additional payment by the employer or
refund by the department, as the case may actually be, on
December 31 of such current year. An employer's payroll must
be computed by calculating all wages, as defined in

39-71-123, that are paid by an emplover.

t14¥(15) "Permanent partial disability" means a
condition, after a worker has reached maximum healing, 1in

which a worker:

{a) bhas a medically determined physical restriction as
a result of an injury as defined in 3%9-71-119; and

{b) 1s able to return to work in the worker's job pool
pursuant to one of the options set forth in 39-71-1012 but
suffers impairment or partial wage loss, or both,

t35¥(16) "Permanent total disability" means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker is unable
to return to work in the worker's job pool after exhausting
all options set forth in 39-71-1012.

t36¥(17) The term "physician" includes "surgeon” and in
either case means one authcorized by law to practice his
profession in this state.

t+7¥(18) The “"plant of the employer" includes the place
of business of a third person while the employer has access

to or control over such place of business for the purpose of
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carrying on his usual trade, business, or occupation.

t28¥(19) "Public corporation' means the state ©r any
county, municipal corporation, school district, city, city
under commission form o©f government or special charter,
town, or village.

¥+9+(20) "Reasonably safe place to work” means that the
place cf employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

+28+4(21) "Reasonably safe tools and appliances” are such
tocls and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

€213 22) “Temporary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

t22¥(23) “"Year", unless otherwise specified, means
calendar year."

Section 2. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments
exempted. (1) Except as provided in subsection (2) of this
section, the Workers' Compensation Act applies to all
employers as defined in 39-71-1i7 ard to all employees as

defined in 39-71-118. An empleyer who has any employee in
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service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No., 1, 2, or 3. Every
employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensatiocn
plan that has been elected by the employer.

(2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

(a) household and domestic employment;

(b} casual employment as defined in 39-71-116:

(c) employment, in a position other than a construction

trade INDUSTRY, of a dependent member of an employer's
family for whom an exemption may be claimed by the employer
under the federal Internal Revenue Code;

{d) employmenty;—in-a-pesttion-other-than-a-construdeion

tradey, IN A PQOSITION OTHER THAN A CONSTRUCTION INDUSTRY, of

sole proprietors or working members of & partnership, except
as provided in subsecticn (3);

{e) employment of a broker or salesman performing under
a license issued by the board of realty regqulation;

(f£) employment of a direct seller engaged in the sale
of consumer products, primarily in the custcomer's home:

(g) employment for which a rule of liabllity Efor
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injury, occupational disease, or death is provided under the
laws of the United States;

(h) employment of any person performing ;ervices in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

{i) employment with any railrcad engaged in interstate
commerce, except that railroad construction work is included
in and subject to the provisions of this chapter;

(i) employment as an official, including a timer,
referee, or Jjudge, at a school amateur athletic event,
unless the perscn 1s otherwise employed by a schoal
district;

(k} any person performing services as a newspaper
carrier ar free-lance correspondent if the person performing
the services or a parent or guardian of the person
performing the services in the case of a minor has
acknowledged in writing that the person performing the
services and the services are not covered. As used in this
subsection "free-lance corregpondent” is a person who
submits articles or photographs for publication and is paid
by the article or by the photograph. As used in this
subsection '"newspaper carrier":

{i) is a person who provides a newspaper with the
service cf delivering newspapers singly or in bundles; but

(11) does not include an employee of the paper who,
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incidentally to his main duties, carries or delivers papers.

(L) COSMETOLOGIST'S SERVICES AND BARBER'S SERVICES AS

DEFINED IN 39-51-204{1)(L}.

(3) (a) A sole proprietor or a working member of a
partnership whe holds himself out or c¢censiders himself an
independent contractor ftand-—who--is--net-coneractingi-£ar
cesmerotagiabla-asrvices-or-barberls-servicas-as-defined--in
39-53-284¢t:¥t¥¥ must elect to be bound personally and
individually by the provisions of compensation plan No. 1,

2, or 3, buty-uniess-he-ia~-eontracting-for--cosmetotogistiss

barberisy-——ar~-~construstion--trade-servicesy he may apply to

the department £or an exemption from the Workers'

Compensation Act for himself UNLESS HE IS CONTRACTING FOR

CONSTRUCTION INDUSTRY SERVICES.

(b) The application must be made in accordance with the
rules adopted by the department. The department may deny the
application only if it determines that the applicant is not
an independent contractor.

{c} When an application is approved by the department,
it is conclusive as to the status of an independent
contractor and precludes the applicant £rom obtaining
benefits under this chapter.

(d) When an election of an exemption is approved by the
department, the election remains effective and the

independent contractor retains his status as an independent
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contractor until he notifies the department of any change in
his status and provides a description of his present work
statuys.

(e} If the department dJdenies the application for
exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee
in the manner provided for in 39-51-1109. An applicant
dissatisfied with the decision of the appeals referee may
appeal the decision in accordance with the procedure
establisned in 39-51-2403 and 39-51-2404.

(4) (a) A private corporation shall provide coverage
for its officers and other employees under the provisions of
compensation plan No. 1, 2, or 3. However, pursuant to such
rules as the department promulgates and subject in all cases
to approval by the department, an officer of a private
corporation may elect not to be bound as an employee under

this chapter if he does not work in a construction rrade

INDUSTRY by giving a written notice, on a form provided by
the department, served in the following manner:

(i) if the employer has elected to be bound by the
provisions of compensation plan No. 1, by delivering the
notice to the board of directcocrs of the employer and the
depariment; or

(li}) it the employer has elected to be bound by the

provisions of compensation plan No. 2 or 3, by delivering
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the notice to the board of directors of the employver, the
department, and the insurer,

(b} If the employer changes plans or insurers, the
officer's previous election is not effective and the officer
shall again serve notice as provided if he elects not to be
bound.

{c) The appecintment or election of an employee as an
officer of a corporation for the purpose of exc¢luding the
employee from coverage under this chapter does not entitle
the officer to elect not to be bound as an employee under
this chapter. In any case, the officer must sign the notice
required by subsection {4)(a) under cath or affirmation, and
he is subject to the penalties for false swearing under
45-7-202 if he falsifies the notice.

(5) Each employer shall post a sign in the workplace at
the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace 1is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control over such place of business or
property for the purpose of carrying on his wusual trade,

business, or occupation. The sign will be provided by the
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department, distributed through insurers or directly by the
department, and posted by employers in accordance with rules
adopted by the department. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation."
Section 3. section 39-71-405, MCA, is amended to read:
*39-71-405. Liability of employer who contracts work
out. (1) An employer who contracts with an independent

contractor, except an independent contractor working in a

construction trade INDUSTRY, to have work performed of a

kind which 1is a regular or a recurrent part of the work of
the trade, business, occupation, or profession of such
employer is liable for the payment of benefits under this
chapter to the employees of the contractor if the contractor
has not properly complied with the coverage requirements of
the Worker's Compensation Act. Any insurer who becomes
liable for payment of benefits may recover the amount of
benefits paid and to be paid and necessary expenses from the
contractor primarily liable therein,

(2) Where an employer contracts to have any work to be

done by a contractor other than a contractor working in _ a

construction ¢trade INDUSTRY or an independent contractor,

and the work so contracted to be done is a part or process
in the trade or business of the employer, then the employer

ig liable to pay all benefits under this chapter to the same
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extent as if the wark were done without the intervention of
the contractor, and the work so contracted to be done shall
not be construed to be casual employment. Where an employer
contracts work to be deone as specified in this subsection,
the contractor and the contractor's employees shall come
under that plan of compensation adopted by the employer.

{3) Where an employer contracts any work to be done,
wholly or in part for the employer, by an independent
contractor, where the work so contracted to be done is
casual employment as to such employer, then the contractor
shall become the employer for the purposes of this chapter.”

Section 4. section 39-72-102, MCA, is amended to read:

"*39-72-102. Definitions. As used in this chapter,
unless the context requires otherwise, the following
definitions apply:

(1) "Beneficiary" is as defined in 39-71-116.

(2) "Child" is as defined in 39-71-116.

{3) "Department" means the department of labor and
industry.

(4) “"Disablement"” means the event of becoming
physically incapacitated by reason of an occupational

disease from performing work in the worker's job pool.

Silicosis, when complicated by active pulmonary
tuberculosis, is = presumed to be total disablement.
"Disability", "total disability", and "tatally disabled" are
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synonymous with "disablement", but they have no reference to
"permanent partial disability".

{5) “Employee" is as defined in 39-71-118.

(6) "Emplover™ is as defined in 39-71-117.

(7) “Independent contractor™ is as defined in
39-71-120.

(8) "Insurer" is as defined in 39-71-116.

{9) "Invalid" is as defined in 39-71-116.

{10) "Occupational disease" means harm, damage, ©or death
as set forcth in 39-71-119(1) arising out of or contracted in
the course and scope of employment and caused by events
occurring on more than a single day or work shift. The term
does not include a physical or mental condition arising from
emoticnal or mental stress or from a nonphysical stimulus or
actiwvity.

(11} "Order" is as defined in 39-71-116.

{12) "Pneumoconiosis" means a chronic dust dJdisease of

the lungs arising out of employment in coal mines and

includes anthracosis, coal workers' pneumoconiosis,
silicosis, or anthracosilicosis arising out of such
employment.

(13) "Silicosis" means a chronic disease of the lungs

caused by the prolonged inhalation of silicon dioxide (SiQ)
and characterized by small discrete nodules of fibrous

tissue similarly disseminated throughout both lungs, causing
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the characteristic =x-ray pattern, and by other variable
clinical manifestations.

(14) "Wages" is as defined in 39-71-123.

{15) "Year"” 1is as defined in 39-71-116¢8%(9) and
39-71-116¢224(23)."

Section B. section 39-71-721, MCA, is amended to read:

®39-71-721. Compensation for injury causing death —-
limitation. (1) {(a) If an injured employee dies and the
injury was the proximate cause of such death, then the
beneficiary of the deceased 1is entitled to the same
compensaticn as though the death occurred immediately
following the injury. A beneficiary's eligibility for
benefits commences after the date of death, and the benefit
level is established as set forth in subsection {2).

{b) The insurer is entitled to recover any overpayments
or compensation paid in a lump sum to a worker prior to
death but not yet recouped. The insurer shall recover such
payments from the beneficiary's biweekly payments as
provided in 39=-71-741(5).

(2) To beneficiaries as defined in

39-71-116t2¥tat(3)(a) through

t234d¥(3)(d), weekly
compensation benefits for an injury causing death are
66 2/3% of the decedent's wages. The maximum weekly

compensation benefit may not exceed the state's average

weekly wage at the time of injury. The minimum weekly
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compensation benefit is 50% of the state's average weekly
wage, but in no event may it exceed the decedent's actual
wages at the time of his death.

{3) To beneficiaries as defined in
39-71-116¢24te¥(3)(e) and +2¥¢t£3(3)(f), weekly benefits must
be paid to the extent of the dependency at the time of the
injury, subject to a maximum of 66 2/3% of the decedent's
wages, The maximum weekly compensation may not exceed the
state’'s average weekly wage at the time of injury.

{4) If the decedent leaves no beneficiary as defined in
39-71-116¢+2¥, a lump-sum payment of $3,000 must be paid to
the decedent's surviving parent or parents.

{5) If any beneficiary of a deceased employee dies, the
right of such beneficiary to compensation under this chapter
ceases. Death benefits must be paid to a surviving spouse
for 500 weeks subseguent to the date of the deceased
employee's death or until the spouse's rematcriage, whichever
occurs first. After benefit payments cease to a surviving
spouse, death benefits must be paid to beneficiaries, if

any, as defined in

t2¥y€¢d¥(3)(d) -

(6) In all cases,

39-71-116€2+tb¥(3){b) through

benefits must be paid to
beneficiaries, as defined in 39-71-116¢2%.
{7) Benefits paid under this section may not be

adjusted for cost of living as provided in 39-71-702.
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{8) Notwithstanding subsecticns (2) and (3), beginning
July 1, 1987, through June 30, 1991, the maximum weekly
compensation benefits for injury causing death may not
exceed the state's average weekly wage of $299 established
July 1, 1986. Beginning July 1, 1987, through June 30, 1391,
the minimum weekly compensation for injury causing death
shall be $14%.50, which is 50% of the state's average weekly
wage established July 1, 1986, but in no event may it exceed
the decedent's actual wages at the time of death."

Section 6. section 39-7:-723, MCA, is amended to read:

"39-71-723. How compensation to be divided among
beneficiaries. Compensation due to beneficiaries sha:: must
be paid to the surviving spouse, if any, or if none, then
divided equally among or for the benefit of the children. In
cases-where If beneficiaries are a surviving spouse and
stepchildren of such spouse, the compensation shat: must be
divided equally among all beneficiaries. Compensation due to
beneficiaries as defined in subsectiona-t23tey-and-+23tfy-of

39-71-116(3)(e) and (3)(f), where when there is more than

one, sheat* must be divided equitably among them, and the
question of dependency and amount thereof shati--be 1is a

question of fact for determination by the department.”
Section 7. Section 39-73-108, MCA, is amended to read:

"39-73-108. Payment of benefits where when person

entitled is in institution. If any perscn who is entitled to
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benefits under this chapter ahati-be is an inmate in any
Montana state institution, benefits shati may not be paid to
him but sha3} must be paid his beneficiary, if any, as
defired in 39-71-116¢23."

MEW SECTION. Section B. Remedies for failure to

provide coverage. (1) (a) A person may file a complaint with
the department asserting that:

(i} an employer has not provided workers' compensation
coverage for an employee in a coastructien trade INDUSTRY:

{ii) a sole proprietor or a working member of a
partnership whe holds himself out or considers himself an
independent contractor in a construction trade INDUSTRY has
not provided coverage for himself.

(b)Y The department must investigate the complaint
within 5 working days of its filing and either issue a cease
and desist order as provided in subsection (2) or dismiss
the complaint as unsupported by fact.

(c)y The department may assess the costs of
investigating a frivolous complaint against the person who
files the complaint and may assess against the employer the
costs of investigating a complaint that is not frivolous.

(2) The department shall issue an order to:

{a) an employer who has an employee in service in a
construction trade INDUSTRY under an appointment or contracc

of hire, expressed, implied, oral, or written, who does not
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provide workers' compensation coverage for that employee,
ordering the enmployer to cease and desist from continuing to
employ the employee until the employer has obtained coverage
for the employee;

{b) a sole proprietor or a working member of a
partnership who holds himself out or considers himself an
independent contractor in a construction trade INDUSTRY who
has not obtained workers' compensation coverage for himself,
ordering him to cease and desist from continuing the
construction project until he has provided coverage feor
himself.

(3) The department may bring an action in district
court to ernforce a cease and desist crder by injunction or

other means.
NEW SECTION. Section 9. cCodification instruction.

[Section 8] 1is intended to be codified as an integral part
of Title 33, chapter 71, and the provisions of Title 39,
chapter 71, apply to [section 8].

-End-
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HOUSE BILL NO. 342
INTRODUCED BY WANZENRIED, DRISCOLL, CONNELLY,
PIPINICH, BIANCHI
A BILL FOR AN ACT ENTITLED: "AN ACT MANDATING WORKERS'
COMPENSATION COVERAGE FOR INDEPENDENT CONTRACTORS, SOLE
PROPRIETORS, WORKING MEMBERS OF A PARTNERSHIP, CORPORATE
OFFICERS, AND DEPENDENT MEMBERS OF AN EMPLOYER'S FAMILY WHEN
ANY OF THESE PERSONS ARE ENGAGED IN A CONSTRUCTION TRABE
INDUSTRY: CREATING REMEDIES FOR FAILURE TO PROVIDE COVERAGE;
AND AMENDING SECTIONS 39-71-116, 39%-71-401, 39-71-405,

39-71-721, 39-71-723, 39-72-102, AND 39-73-108, MCA."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 39-71-116, MCA, is amended to read:
®39-71-116. Definitions. Unless the context otherwise

requires, words and phrases employed in this chapter have

the following meanings:

(1) "Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act o©f Montana necessary to the
investigation, review, and settlement of claims; payment of
benefits; setting of reserves; furnishing of services and
facilities; and utilization of actuarial, audit, accounting,

vocational rehabilitation, and legal services.
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{2) "Average weekly wage* means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

(3) "Beneficiary" means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

(b) an unmarried child under the age of 18 years;

(¢) an unmarried child under the age of 22 years who is
a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

(d) an invalid child over the age of 1B years who 1is
dependent upon the decedent for suppert at the time of
injury;

(e) a parent who is dependent wupon the decedent for
support at the time of the injury (however, such a parent is
a beneficiary only when no beneficiary, as defined in
subsections (3)(a) through {3)}(4) af this section, exists);
and

{f) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury [(however, such a brother or sister is a beneficiary

cnly until the age of 18 years and only when no beneficiary,

THIRD READING
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as defined in subsections (3){a) through (3)(e) of this
section, exists).

(4) "Casual employment" means employment not in the
usual course of trade, business, profession, or occupation
of the employer.

{5) "Child" includes a posthumous child, a dependent
stepchild, and a child legally adopted prior t¢ the injury.

{6) "Construction tradel--means--a-—trade—-in--which--a

persony-whether-by-general-contractingy-sabeontraceing;—as-a

sole—-proprietarship--ar--pactnership;-—as--en--empioyee;-or

otherwiser-irs—directiy-—inveived--in--providing——-skitied-—-or

unuskiltlied--physieai--iaber-in-the-renovation-sr-construction

ef-buiidings-or-other-seructures;-Phe—term-includes-—but——is

Ast--iimited~-—to--generai-labery-carpentry;-elecericai-worky

ptumbingy—sheet-rockingy-paintingy--and--masonrys INDUSTRY"

MEANS THE MAJOR GROUP OF GENERAL CONTRACTORS AND CPERATIVE

BUILDERS, HEAVY CONSTRUCTION {OTHER THAN BOILDING

CONSTRUCTION) CONTRACTORS, AND SPECIAL TRADE CONTRACTORS,

LISTED IN MAJOR GROUPS 15 THROUGH 17 IN THE 1987 STANDARD

INDUSTRIAL CLASSIFICATION MANUAL. The term does not include

office workers, design professignals, salesmen, estimators,

or any other related employment that is not directly

involved on a regular basis in the provision of physical

labor at a construction or renovation site,

+64(7) ‘"bays" means calendar days. unless otherwise
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specified.

t+74({8) "Department" means the department of labor and
industry.

t8¥(9) "Fiscal year" means the period of time between
July ! and the succeeding June 30.

£9+(10) "Insurer" means an employer bound by
compensation plan No. 1, an insurance company transacting
business under compensation plan No. 2, the state fund under
compensation plan MNa. 3, or the uninsured employers' fund
provided for in part 5 of this chapter.

+38¥ (11} "Invalid" means one who is physically or
mentally incapacitated.

¢33¥{12) "Maximum healing” means the status reached when
a worker is as far restored medically as the permanent
character of the work-related injury will permit.

+323(13) "Order" means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

+334(14) "Payroll", "annual payroll"”, or "annual payroil
for the preceding year" means the average annual payroll of
the employer £for the preceding calendar year or, if the
employer shall not have operated a sufficient or any length
of time during such caleadar vyear, 12 times the average
monthly payroll for the current year. However, an éstimate

may be made by the department tor any employer starting ia

it S HB 341
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business if no average payrolls are available., This estimate
is to be adjusted by additional payment by the employer or
refund by the department, as the case may actually be, on
December 31 of such current year. An employer's payroll must
be computed by calculating all wages, as defined in
39-71-123, that are paid by an employer.

t143(15) "Permanent partial disability" means a
condition, after a worker has reached maximum healing, in
which a worker:

(a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

(b) is able to return to work in the worker's job pool
pursuant to one of the options set forth in 39-71-1012 buat
suffers impairment or partial wage loss, or both.

t¥5¥(16) "Permanent total disability” means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker is unable
to return to work in the worker's job pool after exhausting
all options set forth in 39-71-1012.

t¥6¥(17) The term "physician" includes "surgeon” and in
either case means one authorized by law to practice his
professicn in this state.

+37%(18) The "plant of the employer" includes the place
of business of a third person while the employer has access

to or conttol over such place of business for the purpose of
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carrying on his usual trade, business, or ogucupation.

+28¥(19) "Public corporation” means the state or any
county, municipal corporation, school district, city, city
under commissicn form of government or special charter,
town, or village.

+193 (20} "Reasonably safe place to work"™ means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reascnably permit.

+28¥(21) "Reasonably safe tools and appliances" are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

+2%3(22) "Temporary total disability" means a candition
resulting from an injury as defined in this chapter that
results in total laoss of wages and exists until the injured
worker reaches maximum healing.

+223(23) "Year”, unless otherwise specified, means
calendar year."

Section 2. section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments
exempted. (1) Except as provided in subsection (2) of this
section, the Workers' Compensation Act applies to all

employers as defined 111 39-71-117 and teo all employees as

defined in 39-71-118. an employer who has any employee in

- HB 342
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service under any appeintment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Every
employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

(2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following emplayments:

{a) household and domestic employment;

{b) casual employment as defined in 39-71-116;"

(c) employment, in a position other than a construction

erade INDUSTRY, of a dependent member of an emplayer’'s

family for whom an exemption may be claimed by the employer
under the federal Internal Revenue Code;
(d) employmenty-in-a-position-other-chan-a-construction

trade;, IN A POSITION OTHER THAN A CONSTRUOCTION INDUSTRY, of

sole proprietors or working members of a partnership, except
as provided in subsection (3};

{e) employment of a broker or salesman performing under
a license issued by the board of realty regulation;

(£) employment of a direct seller engaged in the sale
of consumer products, primarily in the customer ‘s home:

(g) employment for which a rule of liability ftor
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injury, occupational disease, or death is provided under the
laws of the United States;

(h) employment of any person performing ;ervices in
return for aid er sustenance only, except employment of a
volunteer under 67-2-105;

(i) employment with any railroad engaged in interstate
commerce, except that railrcad construction work is included
in and subject to the provisions ¢f this chapter;

(j) employment as an official, including a timer,
referee, or Jjudge, at a school amateur athletic event,
unless the person 1s otherwise employed by a school
district;

{k) any person performing services as a newspaper
carrier or free-lance correspondent if the person performing
the services or a parent or guardian of the person
performing the services in the case of a minor has
acknowledged in writing that the person performing the
services and the services are not covered. As used in this
subsection "free-lance correspondent”™ is a person who
submits articles or photographs for publication and is paid
by the article vr by the photogfaph. AS wused in this
subsection "newspaper carrier":

(i) is a person who provides a newspaper with the
service of delivering newspapers singly or in bundles; bat

(ii) does not include an employee of the paper who,
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incidentally to his main duties, carries or delivers papers.

{L} COSMETOLOGIST'S SERVICES AND BARBER'S SERVICES AS

DEFINED IN 39-51-204(1){(L}.

{3) {(a} A sole proprietor o¢r a working member of a
partnership who holds himself cut or considers himself an
independent contractor {and--who--is——nek-contractingi-for
cesmetotogistis-services—or-barberia-services—as-defined--in
39-53-204t:3tEr must elect to be bound personally and
individually by the provisions of compensation plan No. 1,

2, or 3, butr-uaniess-he-is-contracting-for--coasmetotrogistisy

barberis;——er--construction--trade-servicesy he may apply to

the department for an exemption from the Workers'

Compensation Act for himself UNLESS HE IS CONTRACTING FOR

CONSTRUCTION INDUSTRY SERVICES.

{b) The application must be made in accordance with the
rules adopted by the department. The department may deny the
application only if it determines that the applicant is not
an ipdependent contractor.

{c) When an application is approved by the department,
it is conclusive as to the status of an independent
contractor and precludes the applicant from obtaining
benefits under this chapter.

(d) HWhen an election of an exemption is approved by the
department, the election remains effective and the

independent contractor retains his status as an independent
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contractor until ne notifies the department or any change in
his status and provides a description of his present work
status.

{e) If the department denies the application for
exemption, the applicant may contest the denial by
petiticning for review of the decision by an appeals referee
in the manner provided for in 39-51-1109. An applicant
dissatisfied with the decision of the appeals referee may
appeal the decision in accordance with the procedure
established in 39-51-24063 and 39-51-2404.

(4) (a) A private corporaticn shall provide coverage
for its officers and other employees under the provisions of
compensation plan No. 1, 2, or 3. However, pursuant to such
rules as the Qdepartment promulgates and subject in all cases
to approval by the department, an officer of a private
corporation may elect not to be bound as an employee under

this chapter if he does not work in a construction trade

INDUSTRY by giving a written notice, on a form provided by
the department, served in the following manner:

{i} if the employer has elected to be bound by the
provisions of compensation plan No. 1, by delivering the
notice ta the board of directors of the employer and the
departmept: or

{ii) Lf the employer has elected £o be bound by the

provisions of compensation plan No. 2 or 3, by delivering
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the notice to the board of directors of the employer, the
department, and the insurer.

{(b) If the employer changes plans or insurers, the
officer's previous election is not effective and the cfficer
shall again serve notice as provided if he elects not to be
hound.

{¢) The appointment or election of an employee as an
officer of a corporation for the purpose of excluding the
employee from coverage under this chapter does not entitle
the officer to elect not to be bound as an employee under
this chapter. In any case, the officer must sign the notice
required by subsection (4)(a) under oath or affirmation, and
he is subject to the penalties for false swearing under
45-7-202 if he falsifies the notice.

($) Each employer shall post a sign in the workplace at
the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
pusiness or property of a third person while the employer
has access to or control over such place of business or
property for the purpose of carrying on his usual trade,

business., or occupation. The sign will be provided by the
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department, distributed through insurers or directly by the
department, and posted by employers in accordance with rules
adopted by the department. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation."
Section 3. section 39-71-405, MCA, is amended to read:
*39-71-405. Liability of employer who contracts work
out. (1} An employer who contracts with an independent

contractor, except an independent contractor working in a

construction trade INDUSTRY, to have work performed of a
kind which is a regular or a recurrent part of the work of
the trade, business, occupation, or profession of such
employer is liable for the payment of benefits under this
chapter to the employees of the contractor if the contractor
has not proéerly complied with the coverage requirements of
the Worker's Compensation Act. Any insurer who becomes
liable for payment of benefits may recover the amount oOf
benefits paid and to be paid and necessary expenses from the
contractor primarily liable therein.

{2) Where an employer contracts to have any work to be

done by a contractor other than a contractor working in_a

construction trmde INDUSTRY or an independent contractor,

and the work so contracted to be done ia a part or process
in the trade or business of the employer, then the employer

is liable to pay all benefits under this chapter toc the same
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extent as if the work were done without the intervention of
the contractor, and the work so contracted to be done shall
not be construed to be casual employment. Where an employer
contracts work to be done as specified in this subsection,
the contractor and the contractor's employees shall come
under that plan of compensation adopted by the employer.

(3} Where an employer contracts any work to be done,
wholly or in part for the employer, by an independent
contractor, where the work so contracted to be done is
casual employment as to such employer, then the contractor
shall become the employer for the purposes of this chapter.”

Section 4. Section 39-72-102, MCA, is amended to read:

"39-72-192. Definitions. As used in this chapter.,
unless the context requires otherwisge, the follaowing
definitions apply:

(1) "Beneficiary"” is as defined in 39-71-116.

{2y “Child" is as defined in 39-71-116.

(3) "“Department™ means the department of labor and
industry.

(4) "Disablement™ means the event of becoming
physically incapacitated by reason of an occcupational
disease from performing work in the worker's job pocl.
Silicosis, when complicated by active pulmonary
tuberculosis, is presumed to be total disablement.

"Disability", "total disability", and "totally disabled" are
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syncenymous with "disablement”, but they have no reference to
“permanent partial disability".

{5) "Employee” is as defined in 39-71-118.

(6) “Employer" is as defined in 39-71-117.

{7) "Independent contractor” is as def ined in
19-71-120.

{8) "Insurer" is as defined in 39-71-116.

(9) "Invalid® is as defined in 39-71-116.

{10) "Occupational disease" means harm, damage, or death
as set forth in 39-71-119(1) arising out of or contracted in
the course and scope of employment and caused by events
occurring on more than a single day or work shift. The ternm
does not include a physical or mental condition arising from
emctional or mental stress or from a nonphysical stimulus or
activity.

{11} "Order" is as defined in 39-71-116.

(12) "Pneumoconiosis" means a chronic dust disease of
the 1lungs arising out of employment in coal mines and
includes anthracosis, coal workers' pneumoconiosis,
3ilicosis, or anthracosilicosis arising out of such
employment .

(13) "Silicosis” means a chronic disease of the lungs
caused by the prolonged inhalation of silicon dioxide {§i0)
and characterized by small discrete nocdules of fibrous

tissue similarly disseminated throughout both lungs, causing
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the characteristi¢ x-ray pattern, and by cther variable
clinical manifestations.

{14) "wWages™ is as defided in 39-71-123.

{15) “Year™ is as defined in  39-71-116t84(9) and
39-71-116¢22%(23)."

Section 5. section 33-71-721, MCA, is amended to read:

*39-71-721. Compensation for injury causing death ——
limitation. (1) {(a) If an injured employee dies and the
injury was the proximate cause of such death, thean the
beneficiary of the deceased is entitied to the same
compensation as though the death occurred immediately
following the injury. A beneficiary's eligibility for
benefits commences after the date of death, and the benefit
level is established as set forth in subsection (2).

{b) The insurer is entitled to recover any overpayments
or compensation paid in a lump sum to a worker prior to
death but not yet recouped. The insurer shall recover such
payments from the beneficiary's biweekly payments as
provided in 39-71-741(5).

(2) To beneficiaries as defined in
39-71-116¢2}¢a¥(3}(a) through t2¥td3{3)(d}, weekly
compensation benefits for an injury causing death are
66 2/3% of the decedent's wages. The maximum weekly
compensation benefit may not exceed the state's average

weekly wage at the time of injury. The minimum weekly
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compensation benefit is 50% of the state's average weekly
wage, but in no event may it exceed the decedent's actual
wages at the time of his death.

(3) To beneficiaries as defined in
39-71-1lét2¥tey{3){e) and +23¢£3(3)(f), weekly benefits must
be paid to the extent of the dependency at the time of the
injury, subject to a maximum of 66 2/3% of the decedent's
wages. The maximum weekly compensation may not exceed the
state's average weekly wage at the time of injury.

{4) If the decedent leaves nc beneficiary as defined in
39-71-116t2%, a lump-sum payment of $3,000 must be paid to
the decedent's surviving parent or parents.

{5) If any beneficiary of a deceased employee dies, the
right of such beneficiary to compensation under this chapter
ceases. Death benefits must be paid to a surviving spouse
for 500 weeks sSubsequent to the date of the deceased
employee's death or until the spouse's remarriage, whichewver
occurs first. After benefit payments cease to a surviving
spouse, death benefits must be paid to beneficiaries, Iif
any, as defined in
t23td¥(3) (d}) .

(6) In all cases,

39-71-116¢23¢b+(3) (b) through

benefits must be paid to
beneficiaries, as defined in 39-71-116¢2%.
{7) Benefits paid under this section wmay not be

adjusted for cost of living as provided in 39-71-702.
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(8) Notwithstanding subsections (2) and {3}, beginning
July 1, 1987, through June 30, 1591, the maximum weekly
compensation benefits for injury causing death may not
exceed the state's average weekly wage of $299 established
July 1, 1986. Beginning July 1, 1987, through June 30, 1991,
the minimum weekly compensation £or injury causing death
shall be $149.50, which is 50% of the state's average weekly
wage established July 1, 1986, but in no event may it exceed
the decedent’s actual wages at the time of death.*

Section 6. Section 39-71-723, MCA, is amended to read:

"39-71-723. How compensation to be divided among
beneficiaries. Compensation due to beneficiaries slmi: must
be paid to the surviving spouse, if any, or if none, then
divided egually among or for the benefit of the children. ¥n
cases-where 1f beneficiaries are a surviving spouse and
stepchildren of such spouse, the compensation shaii must be
divided equally among all beneficiaries. Compensation due to
beneficiaries as defined in subsections—t2¥tey-and-¢23¢£y-of

39-71-116(3){e) and (3)(f), vheée when there is more than

one, shatt* must be divided equitably among them, and the
question of dependency and amount thereof shati-—-be is a

guestion of fact for determination by the department.”
Section 7. Section 39-73-108, MCA, is amended to read:

*39-73-108. Payment of benefits where when person

entitled is in institution. If any person who is entitled to
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penefits under this chapter shati-be is an inmate in any
Montana state institution, benefits shai® may not be paid ta

him but shat* must be paid his beneficiary, if any, as

‘defined in 39-71-116¢2}."

NEW SECTION. Section 8. Remedies for [Eailure to
provide coverage. (1) {a) A person may file a complaint with
the department asserting that:

{1} an employer has not provided workers' compensation
coverage for an employee in a construction erade INDUSTRY;

{ii) a sole proprietor or a working member of a
partnership who holds himself out or considers himself an
independent contractor in a construction trade INDUSTRY has
not provided coverage for himself.

{by The department must investigate the complaint
within 5§ working days of its filing and either issue a cease
and desist order as provided in subsection (2) or dismiss
the complaint as unsupported by fact.

{c) The department may assess the costs of
investigating a frivolous complaint against the person who
files the complaint and may assess against the employer the
costs of investigating a complaint that is not frivolous.

(2) The department shall issue an order to:

{a} an employer who has an employee in service in a
construction trade INDUSTRY under an appointment or conkract

af hire, expressed, implied, oral, or written, who does not
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provide workers' compensation coverage for that employee,
ordering the eaiployer to cease and desist from continuing to
employ the employee until the employer has cbtained coverage
for the employee;

(b) a sole proprietor or a working member of a
partnership who holds himself out or considers himself an

independent contractor in a construction trade INDUSTRY who

has not obtained workers' compensation coverage for himself,
ordering him to c¢ease and desist from c¢ontinuing the
construction project until he has provided coverage for
himself.

(3) The department may bring an action in district
court to enforce a cease and desist order by injunction or
other means.

NEW SECTIQN. Section 9. cCodification instruction.
[Section B] is intended to be codified as an integral part
of Title 39, chapter 71, and the provisions of Title 33,
chapter 71, apply to [section 8].

-End-
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SENATE STARDING COMMITTEE REPORT

Page 1 of 1
March 26, 1991

MR. PRESIDENT:

We, your committee on Labor and Employment Relations having had
under consideration House Bill No. 342 (third reading copy --
blue), respectfully report that House Bill No. 342 be amended and
as so amended be concurred in:

1. Page 19.
Following: line 18
Ingsert: "NEW SECTION. Section 10. Applicability -~ exemption.

{1) [This act] does not apply to any construction project

bid by an employer prior to October 1, 1991,

(2) Notwithastanding any other provision of [this act], an
independent contractor may apply to the department of labor and
industry for an exemption from [this act] in the manner provided
for in 39-71-401 if the independent contractor can demonstrate,
on a quarterly basis, proof of insurance for himself that
provides compensation and benefits providing coverage for medical
claimge and loss of wages resulting from injuries and occupational
disease that is comparable to the coverage provided under Title

39, chapters 71 and 72."
Signedrm

Thomas E. Towe, Vice-Chairman

e, 6’,;)4 4/ e

Sec. of Senate

SENATE
HB 392



SENATE COMMITTEE OF THE WHOLE AMENRDMENT
April 2, 1991 3:02 pm
Mr. Chairman: I move to amend House Bill No. 342 (reference copy
-- salmon) as follows:

1. Title, line 5.
Strike: “MANDATING"
Insert: "CLARIFYING"

2. Title, line 10.
Following: "INDUSTRY;"
Strike: remainder of line 1¢ in its entirety

3. Title, line 11.
Strike: "39-71-405,"

4. Page 7, lines 14 and 15,
Following: "emplcyment™ on line 14
Strike: remainder of iine 14 through "," on line 15

5. Page 9, line 14.
Strike: "UNLESS™
Ingert: "even if"

6. Page 10, lines 18 and 19.
Following: “"chapter” on line 18
Strike: remainder of line 18 through "INDUSTRY" on line 19

7. Page 12, line 7 through page 13, line 12,
Strike: section 3 in 1its entirety
Renumber: subsequent sections

8, Page 18, line 6 through page 19, line 19.
Strike: sBections 8 and 9 in their entirety
er: subsequent section

ADOPT

REJECT Signed.

N/ 2l /A

/Amd. Coord.

56 439 830

Sec. of Senate

Senator Aklestad

SENATE
HE 392



52nd Legislature BB 0342/03 HB 0342/903

1 HOUSE BILL NO. 342 1 vocational rehabilitaticlf, and legal services.
2 INTRODUCED BY WANZENRIED, DRISCCLL, CONNELLY, 2 (2) “"Average weekly wage" means the mean weekly
3 PIPINICH, BIANCHI 3 earnings of all employees under covered employment, as
4 4 defined and established annually by the Montana department
5 A BILL FOR AN ACT ENTITLED: "AN ACT MANDATING WORKERS' 5 of labor and industry. It 1is established at the nearest
13 COMPENSATION COVERAGE FOR INDEPERDENT CONTRACTORS, SOLE 6 whole dollar number and must be adopted by the department
7 PROPRIETORS, WORKING MEMBERS OF A PARTNERSHIP, CORPORATE 7 prior to July 1 of each year.
8 OFFICERS, AND DEPENDENT MEMBERS OF AN EMPLOYER'S FAMILY WHEN 8 (3} "Beneficiary" means:
9 ANY OF THESE PERSONS ARE ENGAGED IN A CONSTRUCTION ¥TRADE 9 (a} a surviving spouse living with or legally entitled
10 INDUSTRY; CREATING REMEDIES FOR FAILURE TO PROVIDE COVERAGE; 10 to be supported by the deceased at the time of injury;
11 AaND  AMENDING SECTIONS 39-71-116, 39-71-401, 39-71-405, 11 (b) an unmarried child under the age of 18 years;
12 38-71-721, 39-71-723, 39-72-102, AND 39-73-108, MCA; AND 12 (c} an unmarried child under the age of 22 years who is
13 PROVIDING AN APPLICABILITY DATE." 13 a full-time student in an accredited school or is enrclled
14 14 in an accredited apprenticeship program;
15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE QF MONTANA: 15 (d) an invalid child over the age of 18 years who is
16 Section 1. sSection 39-71-116, MCA, is amended to read: 16 dependent upon the decedent for support at the time of
17 *39-71-116. Definitions. Unless the context otherwise 17 injury;
18 requires, words and phrases employed in this chapter have 18 (e} a parent who 1is dependent upon the decedent for
19 the following meanings: 19 support at the time of the injury (however, such a parent is
20 (1) "Administer and pay" Iincludes all actions by the 20 a beneficiary only when no beneficiary, as defined in
23 state fund under the Workers®' <Compensation Act and the 21 subsections (3)(a) through (3)({d) of this section, exists);
22 Occupational Disease Act of Montana necessary to the 22 and
23 investigation, review, and settlement of claims; payment of 23 {£} a brother or sister under the age of 18 years |if
24 benefits; setting of zeserves; furnishing of services and 24 dependent upon the decedent for support at the time of the
25 facilities; and utilization of actuarial, audit, accounting, 25 tnjury (however, such a brother or sister is a beneficiary
_2e HB 342
£ e v s REFERENCE BILL
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only until the age of 18 years and only when no beneficiary,
as defined in subsections (3)(a) through (3)(e) of this
section, exists).,

(4) "Casual employment" means employment not in the
usual course of trade, business, profession, or occupation
of the employer.

(5} "Child* includes a posthumcus child, a dependent
stepchild, and a child legally adopted prior to the injury.

(6) "Construction trade'--means--a--trade--in--which-a

persony-whethar-by-asenerai-contractingy;—subeontracting;-as-=

s6ie-proprietorship--ar-—partnershipy--as——an--empisyeer—-or

otherwisez-——is--directiy--involved-—in--providing-skitied-or

unskilled-physicai-tabor-in-the-rensvacion--er-—construction

of--buitdings--or-other-structures:-Fhe-term-includea-but-is

not-iimited-to-gqenerat-knbors-——carpentry;--eieetrieat-—woarky

piunbingy-—sheebt--rockingy--paintingr-and-masonrys INDUSTRY"

MEANS THE MAJOR GROUP OF GENERAL CONTRACTORS AND QPERATIVE

BUILDERS, HEAVY CONSTRUCTION {OTEER THAN BUTILDING

CONSTRUCTION) CONTRACTORS, AND SPECIAL TRADE CONTRACTORS,

LISTED IN MAJOR GROUPS 15 THROUGH 17 IN THE 1987 STANDARD

INDUSTRIAL CLASSIFICATION MANUAL. The term does not include

office workers, design professionals, salesmen, estimators,

or any other related enmployment that is not directly

involved on a reqular basis in the provision of physical

labor at a construction or renovation site.
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t6¥(7) “Days" means calendar days, unless otherwise
specified.

¢#y(8) "“Department" means the department of labor and
industry.

+85(9) “Fiscal year" means the period of time between
July 1 and the succeeding June 30.

+9¥(10) “Insurer" means an employer bound by
compensation plan No. 1, an insurance company transacting
business under compensation plan No. 2, the state fund under
compensation plan No., 3, or the uninsured employers' £fund
provided for in part 5 of this chapter.

+38%(11) "Invalid® means one who is physically or
mentally incapacitated.

t¥¥3(12) “"Maximum healing" means the status reached when
a worker is as far restored medically as the permanent
character of the work-related injury will permit.

t+324(13} "Order” means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

+134(14) "Payroll", "annual payroll", or "annual payroll
for the preceding year" means the average annual payroll of
the employer for the preceding calendar year or, if the
employer shall not have operated a sufficient or any length
of time during such calendar year, 12 times the average

monthly payroll for the current year. However, an estimate
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may be made by the department for any employer starting in
business if no average payrolls are available, This estimate
is to be adjusted by additional payment by the employer or
refund by the department, as the case may actually be, on
December 31 of such current year. An employer's payroll must
be computed by calculating all wages, as defined in
39-71-123, that are paid by an employer.

+249(15) "Permanent partial disability® means a
condition, after a worker has reached maximum healing, in
which a worker:

{a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

{b) is able to return to werk in the worker's job pool
pursuant to one of the options set forth in 39-71-1012 but
suffers impairment or partial wage loss, or both.

+353{16) "Permanent total disability" means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker is unable
to return to work in the worker's job pool after exhausting
all options set forth in 39-71-1012.

t36¥({17) The term “"physician" includes "surgeon" and in
either case means one authorized by 1law to practice his
profession in this state.

+173{18} The “plant of the employer" includes the place

of business of a third person while the employer has access
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to or control over such place of business for the purpose of
carrying on his usual trade, business, or occupation.

t¥B}(19) “"Public corporation” means the state or any
county, municipal corpcration, school distriet, city, city
under commission form o©f government or special charter,
town, or village.

€391(20) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

t28}3(21) "Reasonably safe tools and appliances" are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished,

+21¥(22) “Temporary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

t223(23) "Year", unless otherwise specified, means
calendar year."

Section 2. section 39-71-401, MCA, is amended to read:

"39-71-401. PEmployments covered and employments
exempted. (1) Except as provided in subsection (2) of this
section, the Workers' Compensation Act applies to all

employers as defined in 39-71-117 and to all employees as
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defined in 39-71-118. An employer who has any employee in
service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Every
employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

(2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

(a) household and domestic employment:

{b) casual employment as defined in 39-71-116:

(c) employment, in a position other than a coastruction

trade INDUSTRY, of a dependent member of an employer's
family for whom an exemption may be claimed by the employer
under the federal Internal Revenue Code;

{d} employmenty-in-a-pesition-other-than-a-construction

tradey, IN A POSITION OTHER THAN A CONSTRUCTICN INDUSTRY, of

sole proprietors or working members of a partnership, except
as provided in subsection (3);

(e) 'employment of a broker or salesman performing under
a license issued by the board of realty requlation;

{£) emplofment of a direct seller engaged in the sale

of consumer products, primarily in the customer's home;
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{g) employment for which a rule of liability for
injury, occupational disease, or death is provided under the
laws of the United States;

{(h) employment of any person performing services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

(i) employment with any railroad engaged in interstate
commerce, except that railroad construction work is included
in and subject to the provisions of this chapter:

(j) employment as an official, Including a timer,
referee, or judge, at a school amateur athletic event,
unless the person is otherwise employed by a school
district;

{k} any person performing services as a newspaper
carrier or free-lance correspondent if the person performing
the services or a parent or guardian of the person
performing the services in the case of a minor has
acknowledged in writing that the person performing the
services and the services are not covered. As used in this
subsection "free-lance correspondent®™ is a person who
submits articles or photegraphs for publication and is paid
by the article or by the photograph. As used in this
subsection "newspaper carrier":

(i) is a person who provides a newspaper with the

service of delivering newspapers singly or in bundles; but
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{ii) does not include an employee of the paper who,
incidentally to his main duties, carries or delivers papers.

(L) COSMETOLOGIST'S SERVICES AND BARBER'S SERVICES AS

DEFINED IN 39-51-204(1)(L).

(3) (a) A sole proprietor or a working member of a
partnership who holds himself out or considers himself an
independent contractor fgnd——vho-—is——nct——conttacting&-wfo:
eaametolagist*s--services—o:-barber*s—services—ns—deféneé-in
39-51-2684¢3¥t¥y must elect to be bound personally and
individually by the provisions of compensation plan No. 1,

2, or 3, butj-uniess-he-is-contracting-for-cosmetologistisy

bBarberisy-er-construction-trade-seevicesy he may apply to

the department for an exemption from the Workers'

Compensation Act for himself UNLESS HE I8 CONTRACTING FOR

CONSTRUCTION INDUSTRY SERVICES.

{b) The application must be made in accordance with the
rules adopted by the department. The department may deny the
application only if it determines that the applicant is not
an independent contractor.

(¢) When an application is approved by the department,
it is conclusive as to the status of anr independent
contractor and precludes the applicant from obtaining
penefits under this chapter.

{d}) When an election of an exemption is approved by the

department, the election remains effective and the
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independent contractor retains his status as an independent
contractor until he notifies the department of any change in
his status and provides a description of his present work
status.

(ey If the department denies the application for
exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee
in the manner provided for in 39-51-1109. An applicant
dissatisfied with the decision of the appeals referee may
appeal the decision in accordance with the procedure
established in 39-51-2403 and 39-51-2404.

{(4) (a) A private corporation shall provide coverage
for its officers and other employees under the provisions of
compensation plan No. 1, 2, or 3. However, pursuant to such
rules as the department promulgates and subject in all cases
to approval by the department, an officer of a private
corporation may elect not to be bound as an employee under

this chapter if he does not work in a construction tErade

INDUSTRY by giving a written notice, on & form provided by
the department, served in the following manner:

{i) if the employer has elected to be bound by the
provisions of compensation plan No. 1, by delivering the
notice to the board of directors of the employer and the

department; or

(iiy if the employer has elected to be bocund by the
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provisions of compensation plan No. 2 or 3, by delivering
the notice to the board cf directors of the employer, the
department, and the insurer.

(b) If the employer changes plans or insurers, the
officer's previous election is not effective and the officer
shall again serve notice as provided if he elects not tc be
bound.

(c) The appointment or election of an employee as an
officer of a corporation for the purpese of excluding the
employee from coverage under this chapter does not entitle
the officer to elect not te be bound as an employee under
this chapter. In any case, the officer must sign the notice
required by subsection (4){a) under ocath or affirmation, and
he 1s subject to the penalties for false swearing under
45-7-202 if he falsifies the notice.

(5) Each employer shall post a sign in the workplace at
the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work—reléted act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control over such place of business or

property for the purpose of carrying on his usual trade,
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business, or occupation. The sign will be provided by the
department, distributed through insurers or directly by the
department, and posted by employers in accordance with rules
adopted by the department. An employer who purposely or
knowingly fails tc post a sign as provided in this
subsection is subject to a $58 fine for each citation."
Seaction 3. section 39-71-405, MCA, is amended to read:
“39-71-405. Liability of employer who contracts work
out. (1) An employer who. contracts with an independent

contractor, except an independent contractor working in a

construction #rade INDUSTRY, to have work performed of a

kind which is a regular or a recurrent part of the work of
the trade, business, occupation, or profession of such
employer is liable for the payment of benefits under this
chapter to the employees of the contractor if the contractor
has not properly complied with the coverage requirements of
the Worker's Compensation Act. Any insurer who becomes
liable for payment of benefits may recover the amount of
benefits paid and to be paid and necessary expenses from the
contractor primarily liable therein.

(2) Where an employer contracts to have any work to be

done by a contractor other than a contractor working in a

construction trade INDUSTRY or an independent contractor,

and the work so contracted to be done is a part or process

in the trade or business of the employer, then the employer
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is liable to pay all benefits under this chapter to the same
extent as if the work were done without the intervention of
the contractor, and the work so contracted to be done shall
not be construed to be casual employment. Where an employer
contracts work to be done as specified in this subsection,
the contractor and the c¢ontractor's employees shall come
under that plan of compensation adopted by the employer.

{3) Where an employer contracts any work to be done,
wholly or in part for the employer, by an independent
contractor, where the work so contracted to be done is
casual employment as to such employer, then the contractor

shall become the employer for the purpcses of this chapter.®

Section 4. sSection 39-72-102, MCA, is amended to read:

=39-72-102. Definitions. As used in this chapter,
unless the context requires otherwise, the following
definitions apply:

(1) "Beneficiary" is as defined in 39-71-116.

(2) "Child" is as defined in 39-71-116.

{3) "Department™ means the department of labor and
industry.

{4) "Disablement" means the event of becoming
physically incapacitated by reason of an occupational
diseaée Efom performing work in the worker's job pool.
Silicosis, when

complicated by active pulmonary

tuberculosis, is presumed to be tatal disablement.
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"Disability", "total disability", and "totally disabled" are
synonymous with "disablement", but they have no reference to
"permanent partial disability”.

{5) ‘“Employee" is as defined in 39-71-118.

(6) "“Employer" is as defined in 39-71-117.

{(7) "Independent cantractor" is as defined in
39-71-120.

({8) “Insurer" is as defined in 39-71-116.

(9) "Invalid" is as defined in 39-71-116.

(10} "Occupational disease"” means harm, damage, or death
as set forth in 39-71-119(1) arising out of or contracted in
the course and scope of employment and caused by events
occurring on more than a single day or work shift. The term
does not include a physical or mental condition arising from
emotional or mental stress or from a nonphysical stimulus or
activity.

(11) "Order" is as defined in 39-71-116.

{12) “Pneumoconiosis™ means a chronic dust disease of

the lungs arising out of employment in coal mines and

includes anthracosis, coal workers'’ pneumcconiosis,
silicosis, or anthracosilicosis arising out of such
employment.

(13) "Silicosis™ means a chronic disease of the lungs
caused by the prolonged inhalation of silicon dioxide (8i0)

and characterized by small discrete nodules of fibrous
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tissue similarly disseminated throughout both lungs, causing
the characteristic x-ray pattern, and by other variable
clinical manifestations.

(14) "Wages™ is as defined in 39-71-123.

{15) "Year™ is as defined in 39-71-11646%(9%) and
39-71-116{225(23)."

Section 5. section 39-71-721, MCA, is amended to read:

“39-71-721. Compensation for injury causing death --
Iimitation. (1) (a) If an injured employee dies and the
injury was the proximate cause of such death, then the
beneficiary of the deceased 1is entitled to the same
compensation as though the death cccurred immediately
following the injury. A Dbeneficiary's eligibility for
benefits commences after the date of death, and the benefit
level is established as set forth in subsection (2).

{b) The insurer is entitled to recover any overpayments
or compensation paid in a lump sum to a worker prior to
death but not yet recouped. The insurer shall recover such
payments from the beneficiary's biweekly payments as

provided in 39-71-741(5).

(2) To beneficiaries as defined in
39-71-116¢23¢ta¥(3}{a) through f2¥¢d¥(3)(d)., weekly

compensation benefits for an injury causing death are
66 2/3% of the decedent's wages. The maximum weekly

compensation benefit may not exceed the state's average
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weekly wage at the time of injury. The minimum weekly
compensation benefit is 50% of the state's average weekly
wage, but in no event may it exceed the decedent's actual
wages at the time of his death.

(3) To beneficiaries as defined in
39-71-116¢2¥ter(3)(e) and {2¥t£y{3)(f), weekly benefits must
be paid to the extent of the dependency at the time of the
injury, subject to a maximum of 66 2/3% of the decedent's
wages. The maximum weekly compensation may not exceed the
state's average weekly wage at the time of injury.

(4) If the decedent leaves no beneficiary as defined in
39-71-116+%2%, a lump-sum payment of $3,000 must be paid to
the decedent's surviving parent or parents.

(5) If any beneficiary of a deceased employee dies, the
right of such beneficiary to compensation under this chapter
ceases. Death benefits must be paid to a surviving spouse
for 500 weeks subsequent to the date of the deceased
employee's death or until the spouse's remarriage, whichever
occurs first, After benefit payments cease to a surviving
spouse, death benefits must be paid to beneficiaries, if
any, as defined in
t24¢43(3)(d).

(6) 1In all cases, benefits must be paid to

39-71-116¢23¢by(3) (b) through

beneficiaries, as defined in 39-71-116+2%.

(7) Benefits paid under this section may not be
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adjusted for cost of living as pravided in 39-71-702.

(8) Notwithstanding subsections (2) and (3), beginning
July 1, 1987, through June 30, 1991, the maximum weekly
compensation benefits for injury causing death may not
exceed the state's average weekly wage of $299 established
July 1, 1986. Beginning July 1, 1987, through June 30, 1991,
the minimum weekly compensation for injury causing death
shall be $149.50, which is 50% of the state's average weekly
wage established July 1, 1986, but in no event may it exceed
the decedent's actual wages at the time of death."

Section 6. Section 39-71-723, MCA, is amended to read:

"39-71-723. How compensation to be divided among
beneficiaries. Compensation due to beneficiaries shali must
be paid to the surviving spouse, if any, or if none, then
divided equally among or for the benefit of the children. ¥In
cases—-where If beneficiaries are a surviving gpouse and
stepchildren of such spouse, the compensation shaii must be
divided equally among all beneficiaries. Compensation due to
peneficiaries as defined in subsections—{2}te}-and-t2y+£y-0f
39-71-116(3){e} and (3}(f), where when there is more than
one, shaii must be divided equitably among them, and the
question of dependency and amount therecf shali-be is a
question‘of fact for determination by the department."

Section 7. Section 39-73-108, MCA, is amended to read:

"39-73-108. Payment of benefits where when person
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entitled is in institution. If any person who is entitled to
benefits under this chapter shati-be is an inmate in any
Montana state institution, benefits shaii may not be paid to
him but sha#® must be paid his beneficiary, if any, as
defined in 39-71-116¢2}."

REW SECTION. Section 8. Remedies for failure to

provide coverage. (1) (a) A person may file a complaint with
the department asserting that:

{i} an employer has not provided workers' compensation
coverage for an employee in a construction trade INDUSTRY;

{ii) a sole proprietor or a working member of a
partnership who holds himself out or considers himself an
independent contractor in a construction trade INDUSTRY has
not provided coverage for himself.

(b} The department must investigate the complaint
Wwithin 5 working days of its filing and either issue a cease
and desist order as provided in subsection {2) or dismiss
the complaint as unsupported by Fact.

{c} The department may assess the costs of
investigating a frivolous complaint against the person whe
files the complaint and may asse$s against the employer the
costs of investigating a complaint that is not frivolous.

' {2) The department shall issue an order to:
(a) an employer who has an employee in service in a

construction trade INDUSTRY under an appointment or contract
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of hire, expressed, implied, oral, or written, who does nat
provide workers' compensation coverage for that emplovee,
ordering the employer to cease and desist from continuing to
employ the employee until the employer has cbtained coverage
for the employee;

{b) a sole proprietor or a working member of a
partnership who holds himself out or considers himself an
independent contractor in a construction trade INDUSTRY who
has not cbtained workers' compensation coverage for himself,
ordering him to cease and desist from continuing the
construction preject until he has provided coverage for
himself,

(3} The department may bring an action in district
court to enforce a cease and desist order by injunction or

other means.

NEW SECTION. Section 9. codification instruction.

(Section 8] is intended to be codified as an integral part
of Title 39, chapter 71, and the provisions of Title 39,
chapter 71, apply to [section 8].

NEWw secrroN. SECTION 10. APPLICABILITY =-- EXEMPTION,

(1) [THIS ACT] DOES NOT APPLY TU ANY CONSTRUCTION PRQJECT

BID BY AN EMPLOYER PRIOR TO OCTOBER 1, 1991,

{2) NOTWITHSTANDING ANY OTHER PROVISION OF [THIS ACT],

AN INDEPENDENT CONTRACTOR MAY APPLY TO THE DEPARTMENT OF

LABOR AND INDUSTRY FOR AN EXEMPTION FROM [THIS ACT] IN THE
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MANNER PROVIDED FOR IN 39-71-401 TIF THE INDEPENDENT

CONTRACTOR CAN DEMONSTRATE, ON A QUARTERLY BASIS, PROQF OF

INSURANCE FOR HIMSELF THAT PROVIDES COMPENSATION AND

BENEFITS PROVIDING COVERAGE FOR MEDICAL CLAIMS AND LOSS OF

WAGES RESULTING FROM INJURIES AND OCCUPATIONAL DISEASE THAT

IS COMPARABLE TO THE COVERAGE PROVIDED UNDER TITLE 39,

CHAPTERS 71 AND 72,

-End-
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1 HOUSE BILL NO. 342 1 vocational rehabilitation, and legal services.
2 INTRODUCED BY WANZENRIED, DRISCOLL, CONNELLY, 2 (2) "Average weekly wage™ means the mean weekly
3 PIPINICH, BIANCHI 3 earnings of all employees under covered employment, as
4 4 defined and established annually by the Montana department
5 A BILL FOR AN ACT ENTITLED: “AN ACT MAKBAPING CLARIFYING 5 of labor and industry. It 1is established at the nearest
6 WORKERS' COMPENSATION COVERAGE FOR INDEPENDENT CONTRACTORS, & whole dollar number and must be adopted by the department
7 SOLE PROPRIETORS, WORKING MEMBERS OF A PARTHNERSHIP, 7 prior to July 1 of each year.
8 CORPORATE OFFICERS, AND DEPENDENT MEMBERS OF AN EMPLOYER'S 8 {3) “"Beneficiary" means:
9 FAMILY WHEN ANY OF THESE PERSONS ARE ENGAGED IN A 9 {a) a surviving spouse living with or legally entitled
1¢ CONSTRUCTION PRABE INDUSTRY:; €REAPING-REMEBIES-POR-PAIBERE 10 to be supported by the deceased at the time of injury:
11 PO--PREVIBE--COVERAGEs ANP AMENDING SECTIONS 39-71-116, 11 (b) an unmarried child under the age of 18 years;
12 39-71-401, 39-3%-4685y 39-71-721, 39-71-723, 39-72-102, AND i2 (¢} an unmarried child under the age of 22 years who is
13 39-73-108, MCA; AND PROVIDING AN APPLICABILITY DATE." i3 a full-time student in an accredited school or is enrolled
14 14 in an accredited apprenticeship program;
15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 15 (d) an invalid child over the age of 18 years who is
16 Section 1. section 39-71-116, MCA, is amended to read: 16 dependent upon the decedent for support at the time of
17 *39-71-116. Definitions. Unless the context otherwise 17 injury;
18 requires, words and phrases employed in this chapter have 18 {e) a parent who is dependent upon the decedent for
19 the following meanings: 19 support at the time of the injurf {however, such a parent is
20 (1) "Administer and pay" includes all actions by the 20 a beneficiary only when no beneficiary, as defined in
21 state fund under the Workers' Compensation Bct and the 21 subsections (3){(a)} through (3)(d) of this section, exists);
22 Oc¢cupational Disease Act of Montana necessary to the 22 and
23 investigation, review, and settlement of claims: payment of 23 (£) a brother or sister under the age of 18 years if
24 benefits; setting of reserves; furmishing of services and 24 dependent upon the decedent for support at the time of the
25 facilities; and utilization of actuarial, audit, accounting, 25 injury (however, such a brother or sister is a beneficiary
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only until the age of 1B years and only when no beneficiary,
as defined in subsections (3)(a) through (3)(e) of this
section, exists).

{4) "Casual employment" means enmployment not in the
usual course of trade, business, profession, or occupation
of the employer,

{5) “Child" includes a posthumous child, a dependent
stepchild, and a child legally adopted pricer to the injury.

{6} "Construction traded--means--a-~trade--in--which-—-a

persony-whether-by-gqeneral-contractingy-subeontractingy-as—-a

soie--proprietorship——-or--partnershipr--as-—an--empiovees-or

otherwiser-its-direetiy-—invotved—--in--providing--skiiied--or

unakiiied--physicai--iaber-in-the-renovation-ar—construction

of-britdings—or-other-astructnres--fhe-term-inciudes—-bue--is

not--limired--to-—generat-tabory-carpentryy-electrical-woriy

piumbingy-shest-rockingy-paintingy——and--masenrys INDUSTRY"

MEANS THE MAJOR GROUP OF GERERAL CONTRACTORS AND QOPERATIVE

BUILDERS, HEAVY CONSTRUCTION {OTHER THAN BUILDING

CONSTRUCTION) CONTRACTORS, AND SPECIAL TRADE CONTRACTORS,

LISTED IN MAJOR GROUPS 15 THROUGH 17 IN THE 1987 STANDARD

INDUSTRIAL CLASSIFICATION MANUAL. The term does not include

office workers, design professionals, salesmen, estimators,

or any other related employment that is not directly

involved on a regular basis in the provision of physical

labor at a construction or renovation site.
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+6¥(7) "Days" means calendar days, unless otherwise
specified.

¢?¥(8) "Department" means the department of labor and
industry.

t8¥(8) "Fiscal year" means the periocd of time between
July 1 and the succeeding June 30.

¢9¥{10) "Insurer" means an employer bound by
compensation plan No. 1, an insurance company transacting
business under compensation plan No. 2, the state fund under
compensation plan No. 3, or the uninsured employers' fund
provided for in part 5 of this chapter.

t363(11) “Invalid” means one who is physically or
mentally incapacitated.

t¥33(12) "Maximum healing™ means the status reached when
a worker is as far restored medically as the permanent
character of the work-related injury will permit.

+¥23{13) "Order" means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

t:33(14) "Payroll", "annual payroll", or "annual payroll
for the preceding year" means the average annual payroll of
the employer for the preceding calendar year or, if the
employer shall not have operated a sufficient or any length
of time during such calendar year, 12 times the average

monthly payroll for the current year. However, an estimate
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may be made by the department for any employer starting in
business 1f no average payrolls are available. This estimate
is to be adjusted by additional payment by the employer or
refund by the department, as the case may actually be, on
December 31 of such current year. An employer's payroll must
be computed by calculating all wages, as defined in
39-71-123, that are paid by an employer.

+143{15) "Permanent partial disability” means a
condition, after a worker has reached maximum healing, in
which a worker:

(a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

(b) is able to return to work in the worker's job pocl
pursuant to one of the options set forth in 39-71-1012 but
suffers impairment or partial wage loss, or both.

¢3#5%(16) "Permanent total disability" means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker is unable
to return to work in the worker's job pool after exhausting
all options set forth in 39-71-1012,

+16}+(17) The term "physician” includes “surgeon” and in
either case means one authorized by law to practice his
profession in this state.

t1?¥{18) The "plant of the employer" includes the place

of business of a third person while the employer has access

-5 HB 342

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0342/04

to or control over such place of business for the purpose of
carrying on his usual trade, business, or occupation,

+383(19) "Public corporation"” means the state or any
county, municipal corporation, school district, city, city
under commission form of government or special charter,
town, or village.

+29%(20) "Reascnably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

+26+(21) “"Reasonably safe tools and appliances" are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

t2%¥(22) "Temporary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

t22¥(23) "Year", unless otherwise specified, means

calendar year."
Section 2. Section 39-71-401, KCA, is amended to read:

"39-71-401. Employments covered and employments
exempted. (1)} Except as provided ia subsection (2) of this
section, the Workers' Compensation Act applies to all

employers as defined in 39-71-117 and to all employees as
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defined in 319-71-118. An employer who has any employee in
service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Every
employee whase employer is bound by the Workers'
Conmpensation Act is subject to and bound by the compensatiocn
plan that has been elected by the employer.

{2} Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

(a) household and domestic employment;

(p) casual employment as defined in 39-71-116;

{c) employmenty—in-a-pasitien-other—chan-a-construction

trade INDYSPTRY¥; of a dependent member of an employer’'s

family for whom an exemption may be claimed by the employer
under the federal Internal Revenue Code;
(d) employmenty—in-a-pesitien-sther-than-a-construction

trade7, IN A POSITION OTHER THAN A CONSTRUCTION INDUSTRY, of

sole proprietors or working members of a partnership, except
as provided in subsection (3):;

(e) employment of a broker or salesman performing under
a license isgued by the board of realty regulaticon;

(f) employment of a direct seller engaged in the sale

of consumer products, primarily in the customer's home;
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{g) employment for which a rule of 1liability for
injury, occupational disease, cr death is provided under the
laws of the United States;

(h) employment of any perscon performing services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

(i) employment with any railroad engaged in interstate
commerce, except that railroad construction work is included
in and subject to the provisions of this chapter:

{j) employment as an official, including a timer,
referee, or Jjudge, at a school amateur athletic event,
unless the person is otherwise employed by a school
distriet;

(k) any person performing services as a newspaper
carrier or free-lance correspondent if the person performing
the services or a parent or guardian of the person
performing the services in the case of a wmineor has
acknowledged in writing that the person performing the
services and the services are not covered. As used in this
subsection “free-lance correspondent"” is a person who
submits articles or photographs for publication and is paid
by the article or by the photograph. As used in this
subsection "newspaper carrier":

{i) is a person who provides a newspaper with the

service of delivering newspapers singly or in bundles; but
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{ii) does not include an employee aof the paper who,
incidentally to his main duties, carries or delivers papers.

{L) COSMETOLOGIST'S SERVICES AND BARBER'S SERVICES AS

DEFINED IN 39-51-204(1)(L).

(3) (a) A sole proprietor or a working member of a
partnership who holds himseif ouvt or considers himself an
independent contractor fand--whe--is--net-contraetingi-for
cosmeralogistls—services-or-bharberia-sersvices-an-defined--in
39-53-204¢¥¥t¥y must elect to be bound personally and
individually by the provisions of compensation plan Ho. 1,

2, or 3, buty-untess-he-is-contracting-for——cosmeteclogistiay

barbertsy——or--construction-—trade-servicesy he may apply to

the department for an exemption from the Workers'

Compensaticn Act far himself HYWBESS EVEN IF HE IS

CONTRACTING FOR CONSTRUCTION INDUSTRY SERVICES.

(b} The application must be made in accordance with the
rules adopted by the department. The department may deny the
application only if it determines that the applicant is not
an independent contractor.

{c} When an application is approved by the department,
it is conclugive as to the status of an independent
contractor and precludes the applicant from obtaining
benefits under this chapter. R

(d) When an election of an exemption is approved by the

department, the election remains effective and the
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independent contractor retains his status as an independent
contractor until he notifies the department of any change in
his status and provides a description of his present work
status.

(e) If the department denies the application for
exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee
in the manner provided for in 39-51-1109. An applicant
dissatisfied with the decision of the appeals referee may
appeal the decision in accordance with the procedure
established in 39-51-2403 and 39-51-2404.

(4) (a) A private corporation shall provide coverage
for its officers and other employees under the provisions of
compensation plan No. 1, 2, or 3., However, pursuant to such
rules as the department promulgates and subject in all cases
to approval by the department, an officer of a private
corporation may elect not to be bound as an employee under

this chapter if--he--does-not-werk—-in-a-ceonstruction trade

INPHSFR¥ by giving a written notice, on a form provided by
the department, served in the following manner:

(i) if the employer has elected to be bound by the
provisions of compensation plan No. 1, by delivering the
notice to the beard of directors of the employer and the
department; or

{ii) if the employer has elected to be bound by the
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provisions of compensation plan No. 2 or 3, by delivering
the notice to the board of directors of the employer, the
department, and the insurer.

{by If the employer changes plans or insurers, the
officer's previous election is not effective and the officer
shall again serve notice as provided if he elects not to be
bound.

(¢) The appointment or election of an employee as an
officer of a corporation for the purpose of excluding the
employee from coverage under this chapter does not entitle
the officer to elect not to be bound as an employee under
this chapter. In any case, the officer must sign the notice
required by subsection {4)(a) under ocath or affirmation, and
he is subject to the penalties for false swearing under
45-7-202 if he falsifies the notice.

{(5) Each employer shall post a sign in the workplace at
the locations where notices to employees are normally
posted, informing emplayees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
pusiness or property of a third person while the employer
has access to or control over such place of business or

property for the purpose of carrying on his usual trade,
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business, or occupation. The sign will be provided by the
department:;, distributed through insurers or directly by the
department, and posted by employers in accordance with rules
adopted by the department. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation,”
Seection~-3---Section-39-31-4657-MEA7-is-amended-to-read:
239-7:-485---biabitity—of--employer--whe-contracts-werk
outr-tiy-An--empioyer——who—-contracts--with--an--tndependent

eontractory—-except--an—-indepandent-conteractor—varking-in-a

eonstruckion trade INDUHSTRY7-to-have-—werk--performed--of--a

kind--which--ts-a-regquiar-er-a-recurrent-part-of-the-work-of
the-tradey--businessy--occupationy——or--prefession——-of--such
erployer-——-tg--tighie—-for-the-payment-cf-benefits-under-thia
chapter-to-the-emploayees-af-the-concractor—tf-the—-contractor
has-neot-properiy-compiied-with-the-coverage-requirements——of
ehe—-Workeris--Compensation--Astr—-Any--insurer--who—bacomes
iiabie-for-payment-af-benefita-may--recover--the—-amount——of
benefits-paid-and-to-be-paid-and-necessary-expenses-from-the
esntractor-primarily-tiabie-thereins
t2)--Hhere--an-emplieyer-eontracts-to-have-any-work—to—be

done-by-a~contractor-other-than a-contracter~--warking--in-—a

construetion trade INDUSPRY eor an-independent-contractery

and-the-work-se-contracted-to-be-done-is-a-part--or--process

in—-the-trade—or-buainess-of-che—empltoyery—ehen-the-empioyer
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is-tiable—to-pay-ati-benefics—under-ehis-chapter-to-the—same
extent-as-:f-the-work-were-done-without-the-inkervention--oé
the--contractor;-and-the-work-ss-contracted—to-be-done-shaii
ast-be-construed-to-be-casuai-empioyment:-Where-an—-empioyer
contracta--wark-—to-be-dene—as—specified-in-chis-sabsections
the-contracter-and-the——~coneracrorts——employees——shatri-—come
urder—that-pian-of-compensatien-adopted-by-the—employers:
$3y--Where-—an-—empioyer—-contracts-any-work-to-be-dene;
whelly-sr-in--pare——for--the--empitoyer7——-by--an--rndependent
contractory—-where——cne-—work--se--contracted--co-be-done-ts
casuai-empicyment-as-te-such-employerr-then--the--contractor
shaii-become—the-empioyer-for-the-purposes~sf-this-chapters2
Section 3. Section 39-72-102, MCA, is amended to read:
"39-72-102. Definitions. As used in this chapter,
unless the context reguires otherwise, the following
definitions apply:
(1) "Beneficiary"™ is as defined in 39-71-116.

{2} "Child" is as defined in 39-71-116.

{3) "Department” means the department of labor and
industry.
(4) "Disablement" means the event of becoming

physically incapacitated by reason of an occupational

disease from performing work in the worker's job pool.

Silicosis, when complicated by active pulmonary
tuberculosis, is presumed to be total disablement.
-13- HB 342
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"Disability", "total disability®”, and "totally disabled" are
synonymous with "disablement”, but they have no reference to
"permanent partial disabiliey".

{5) “Employee" is as defined in 39-71-118.

{6} "Employer" is as defined in 39-71-117.

(7) "“Independent contractor® is as defined in
39-71-120.

(8) *"Insurer" is as defined in 39-71-116.

(9) "Invalid" is as defined in 3%-71-116.

(10) "Cccupational disease” means harm, damage, or death
as set forth in 39-71-119(1) arising out of or contracted in
the course and scope of employment and caused by events
occurring on more than a single day or work shift, The term
does not include a physical or mental condition arising from
emoticnal or mental stress or from a nonphysical stimulus or
activity.

(11) "Order” is as defined in 39-71-116.

(12) "Pneumoconiosis"™ means a chronic dust disease of
the 1lungs arising out of employment in coal mines and
includes anthracosis, coal workers' pneumcconiosis,
silicosis, or anthracecsilicosis arising out of such
employment.,

{13) "silicosis" means a chronic disease of the lungs
caused by the prolonged inhalation of silicon dioxide (Si0Q)

and characterized by small discrete nodules of fibrous

-14- HB 342



11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0342/04

tissue similarly disseminated throughout both lungs, causing
the characteristic x-ray pattern, and by other variable
clinical manifestations.

(14) "Wages" is as defined in 39-71-123.

{15) “"Year" 1is as defined in 39-71-116+4¢6%(9) and
39-71-116+22%(23)."

Section 4. Section 39-71-721, MCA, is amended to read:

*39~71-721. Compensation for injury causing death --
limitation. (1} (a) If an injured employee dies and the
injury was the proximate cause of such death, then the
beneficiary of the deceased is entitled to the same
compensation as though the death accurred immediately
following the injury. A beneficiary's eligibility far
benefits commences after the date of death, and the benefit
level is established as set forth in subsection {2}.

(b) The insurer is entitled to recover any overpayments
or compensation paid in a lump sum to a worker prior to
death but not yet recouped. The insurer shall recover such
payments from the beneficiary's biweekly payments as

provided in 39-71-741(5}.

{2) To beneficiaries as defined in
35-71-116¢2¥ta¥(3)({a) through £2344¥(3)(4) . weekly

compensation benefits for an injury causing death are
66 2/3% of the decedent's wages. The maximum weekly

compensation benefit may not exceed the state's average
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weekly wage at .the time of injury. The minimum weekly
compensation benefit is 50% of the state's average weekly
wage, but in no evént may it exceed the decedent's actual
wages at the time of his death.

{3) To beneficiaries as defined in
39-71-116t2¥¢tey(3)(e) and +24t£¥(3){f), weekly benefits must
be  paid to the extent of the dependency at the time of the
injury, subject to a maximum of 66 2/3% of the decedent's
wages. The maximum weekly compensation may not exceed the
state's average weekly wage at the time of injury.

(4) 1If the decedent leaves no beneficiary as defined in
39-71-116¢2¥, a lump-sum payment of $3,000 must be paid to
the decedent's surviving parent or parents,

{5) If any beneficiary of a deceased employee dies, the
right of such beneficlary to compensation under this chapter
ceases. Death benefits must be paid to a surviving spouse
for 500 weeks subsegquent to the date of the deceased
employee's death or until the spouse's remarriage, whichever
occurs first. After benefit payments cease to a surviving
spouse, death benefits must be paid to beneficiaries, if
any, as defined in 39-71-116t2+¢b¥(3) (b) through
t2ytd¥(33(d).

(6) In all cases, benefits must be paid to
beneficiaries, as defined in 39-71-116+¢2+.

(7) Benefits paid under this section may not be
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adjusted for cost of living as provided in 39-71-702.

(8) Notwithstanding subsectiona (2) and {3}, beginning
July 1, 1987, through June 30, 1991, the maximum weekly
compensation benefits for injury causing death may not
exceed the state's average weekly wage of $299 established
July 1, 1986. Beginning July 1, 1987, through June 30, 1991,
the minimum weekly compensation for injury causing death
shall be $149.50, which is 50% of the state's average weekly
wage established July 1, 1986, but in no event may it exceed
the decedent's actual wages at the time of death.”

Section 5. section 39-71-723, MCA, is amended to read:

*39-71-723. BHow coapensation to be divided among
beneficiaries. Compensation due to beneficiaries shal} must
be paid to the surviving sporse, if any, or if none, then
divided equally among or for the benefit of the children, ¥n
casea-wyhere If beneficiaries are a surviving spouse and
stepchildren of such spouse, the compensation shail must be
divided equally among all beneficiaries. Compensation due to

beneficiaries as defined in subaections—t23tei-and-¢t23t£3-of

39-71-116(3)(e) and (3)(S), where when there is more than
one, shail must be divided equitably among them, and the
question of dependency and amount therecf shati--be is a

question of fact for determination by the department.”
Section 6. sSection 39-73-108, MCA, is amended to read:

"39-73-108. Paywent of benefits where when person
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entitled is in institution. If any person who is entitled to
benefits under this chapter shaii-be is an inmate in any
Montana state institution, benefits sha*: may not be paid to
him but asha*t must be paid his beneficiary, if any, as
defined in 39-71-116+¢2%."
NEW-SEEFION:--Section-87--Remedies——-for---faititure-——-to
provide-coverager—tiy-tat-A-person-may-£ite-a-complaint-with
the-department-assereing-chate:
t+y-—an--smpioyer-has-ast-provided-workersl-compensation
ceverage-for-an-empleyee-in-a-construetion-trade INDUSTR¥:
tiiy-a--sole--proprieker——er——a--working--member—-of-—--a
partnership--who--heids--himseif-our-or—conaiders-himseif-an
independant-contractor-in-a-construction-crade INBUHSFRY has
not-provided-coverage-£ar-himseifs
fbi-;?he‘--departnent-~nust—-investigaee—-the—-eonpiaint
within-5-working-days-—of-tts-fiiing-and-either-issge-a-cease
and-destast-order-as-pravided-in-subsection—-{2y--or--dismiss
the—-compiatnt-as-unsupported-by-faces
tey--Phe——--department-——may——-assess———the---costs---of
investigating-a-frivoeiocus-compiaint-against-the--person--who
fitea-—the-complaint-and-may—assess-against—the-empitoyer—the
conspas-of-itnveatigating-a-compiaine-that-is-nor-frivelouss
t2y--Fhe-deparcment-shatl-issue-an-order-to:
tay——an—empioyer-who—has-an-empioyee——in--service——fn—-a

construckion-erade INDUSPRY¥ under-an-appsintment-or-centract
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of-—hirer~expressedy—impiiedr-oraty-or-written;-who-dees—not
provide-warkersi-compensation-covernge--for--that--empioyee;
ordering-the—-emplioyer-to-cease-and-desrst-from-continuing-to
empioy-the-emplioyee-—until-the-employas-has-obtained-caverage
for-the-amployees

tby--a---sote--praprietor--or--a-—-working--member--of--n
partnership-who-holtda-himaeitf-sut-sr--constders—--himsetf-—an
indepandent-—-contractor-in-a-construetion—terade iNDHSPRY whe
has-not-ebtained-workers!'-cempensation-coverage—for—-himseif;
ordering--him--to--cease--and--desist-—from——-continning--che
construction-project-untii--he--has--provided--coverage——for
himasetfs

t3}--The—-department--may—-bring-—-an—-actien-in-distriect
court-to-enforce-a-cease-and-desist-order-by--injuncetion--or
other-meansr

NEW-SHEPION-~Section-97-—-Cedificaston——-———— instructions
f9ection--84--ia-inktended-to-be-codified-as-an-integrai-pare
ef-Pitite-39y-chapter—Fiy-and-the—-provisions--of-—Fitie-—387
chapter-Fiy-apply-to-tsection-8i=

NEw SECTION. SECTION 7. APPLICABILITY -~ EXEMPTION

(1) [THIS ACT] DOES NOT AFPLY TO ANY CONSTRUCTION PROJECT

BID BY AN EMPLOYER PRIOR TO OCTOBER 1, 18931,

{2) HROTWITHSTANDING ANY OTHER PROVISION OF [TEIS ACTI],

AN INDEPENDENT CONTRACTOR MAY APPLY TC THE DEPARTMENT OF

LABOR AND INDUSTRY FOR AN EXEMPTION FROM [THIS ACT] IN THE
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MANNER PROVIDED FOR IN 39-71-401 IF THE INDEPENDENT

CONTRACTOR _CAN DEMONSTRATE, ON A QUARTERLY BASIS, PROOF OF

INSURANCE FOR HIMSELF THAT PROVIDES COMPENSATION AND

BENEFITS PROVIDING COVERAGE FOR MEDICAL CLAIMS AND LOSS OF

WAGES RESULTING FROM INJURIES AND OCCUPATIONAL DISEASE THAT

IS COMPARABLE TQ THE COVERAGE PROVIDED UNDER TITLE 39,

CHAPTERS 71 AND 72,

-End~-

-20- HB 342



W
v) 3P
Free Conference Committee JS}45

on House Bill 342
Report No. 1, April 23, 1991

Page 1 of 2

Mr. Speaker and Mr. President:

We, your Free Conference Committee met and considered House Bill
342 and recommend that House Bill 342 (reference copy -- salmon -
- second printing) be amended as follows:

1. TPitle, line 11.
Following: "a¥B"
Insert: "CREATING REMEDIES FOR FAILURE TO PROVIDE COVERAGE; AND"

2. Title, line 13,
Following: "MCA"
Strike: "; AND PROVIDING AN APPLICABILITY DATE”

1. Page 7, line 19.
Following: " "
Strike: ", IN A POSITION OTHER THAN A CONSTRUCTION INDUSTRY,"

4. Page 9, line 5.
Following: "(a)*
Insert: *{i)"

5. Page 9, lines 14 and 15,

Following: "himself”

Strike: remainder of line 14 through “SERVICES" on line 15

Following: line 15

Insert: "(ii) A sole proprietor or a working member of a
partnership who holds himself out or considers himself an
independent contractor and who is contracting for
construction industry services must elect to be bound
personally and individually by the provisions of
compensation plan No. 1, 2, or 3, or must apply to the
department for an exemption from the Workers' Compensation
Act for himself.™

6. Page 19, line 20 through page 20, line 7.

Strike: section 7 in its entirety

Insert: "NEW SECTION, Section 7. Remedies for failure to
provide coverage -- construction industry. (1} The
department shall, within $§ working days after receiving a
complaint, investigate the complaint and apply the remedy as
provided in 39-71-507(1) against an uninsured ewployer or a
sole proprietor or a working member of a partnership who:
(a) holds himself out to be or considers himself to be an

independent contractor; and
(b} has contracted for construction industry services and:

ADOPT

REJECT B61517CC.HSF

April 23, 1991
Page 2 of 2

{i} has not elected to be bound personally and individually
by the provisions of compensation plan No. 1, 2, or 3; or
(ii) has not obtained an exemption from the Workers'
C ti Act for himself.
ompe?§? 18Riscsect£on does not preclude the department from

applying other remedies in Title 39, chapter 71, part 5, to
independent contractors.

NEW SECTION. Section 8. Codification instruction.
[Section 7] 1s intended to be codified as an integral part of
Title 39, chapter 71, and the provisions of Title 39, chapter 71,
apply to [section 7]."
And this Free Conference Committee report be adopted.
For the House: For the Senate:

f’f{“‘“ € byl _ .

Rep. Wanzenried, Chair

&LMJX/ |
Rep. Driscoll (fﬁﬂ. LyncH |/

jfﬁ‘,m (o %ﬂﬂq
Rep. Fagg | S Sen. Kertlnq 67r

Fecety
HI3 392

861517CC.HSF
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HOUSE BILL NO. 342
INTRCDUCED BY WANZENRIED, DRISCOLL, CONNELLY,

PIPINICH, BIANCHI

A BILL FOR AN ACT ENTITLED: "“AN ACT MANPAFENS CLARIFYING
WORKERS' COMPENSATION COVERAGE FOR INDEPENDENT CONTRACTORS,
SOLE FROPRIETORS, WORKING MEMBERS OF A PARTNERSHIP,
CORFPORATE OFFICERS, AND DEPENDENT MEMBERS OF AN EMPLOYER'S
FAMILY WHEN ANY OF THESE PERSONS ARE ENGAGED IN A
CONSTRUCTION 9$RABE INDUSTRY; EREATING~-REMEPIBE9-PBR-FPAILURE

FO-PROVIBE-CAOVERAGE: AND CREATING REMEDIES FOR FAILURE TOQ

PROVIDE COVERAGE; AND AMENDING SECTIONS 39-71-116,

39-71-401, 39-7%-4657 39~-71-721, 39-71-723, 39-72-102, AND

39-73-108, MCA+-AND-PROVIDING-AN-APPLICABIRIP¥-DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-71-116, MCA, is amended to read:
"39-71-116. Definitions. Unless the context otherwise

requires, words and phrases employed in this chapter have

the feollowing meanings:

(1) "Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Ceccupational Disease Act of Montana necessary to the
investigation, review, and settlement of claims: payment of

benefits; setting of reserves; furnishing of services and
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facilities; and utilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

{(2) "Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It 1is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

{3) “Beneficiary" means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury:

{b} an unmarried child under the age of 18 years;

(c) an unmarried child under the age of 22 years who is
a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

{d} an invalid child over the age of 18 years who |is
dependent upon the decedent for support at the time of
injury;

(e) a parent who is dependent wupon the decedent for
support at the time of the injury (however, such a parent is
a beneficiary only when no beneficiary, as defined in
subsections {3){a) through (3)(d) of this section, exists);
and

(f) a brother or sister under the age of 1B years 1if

dependent upon the decedent Ecr supporc at the time of the
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injury (however, such 2 brokher or sisisr is a beneficiary
only until =»p age of 18 years and only when ne beneficiary,
a3 defined in subsectiona {3)!3! through {3jie} uf this
sertion, exigts).
(4) "Casual employment”™ nmeans employment nat in the
usual course of trade, outiness, proiessian, a2y 2ocupatiIon
£ the employer.
{5} "Child" includes a posthumous child, a de endent
stepchild, and a child legally adopted prier to the injury,

{(6) "Construction tradei--mesps--a2--rroda--¢pa--whreh--a

sersohy-whtrhes-by-generai-t :n=raceingr-subcontracerngy—ss-n

sote--—propristorahip--er--parcnershipy;--as-—sn--empioysey- oy

ctherwisey-ta-dirmseeiy-—invelved--in- -providing--skitled--or

wnakitisd--phystegi-—iabor-ip-the-renovation-s=-conacruction

of-butidings-ar-sther-structuress-Phe-eeem—rnecivdes——hoe--t2

sat--timited--to--genaral-iabeors-carpenteyy-eiacericat-worky

piumbingr-sheet-rocking--paintingy--and--masonrys INDOSTRY"

MEANS THE MAJOR GROUP OF GENERAL CONTRACTORS AND OPERATIVE

BUILDERS, HEAVY CONSTRUCTION {OTHER THAN BUILDING

CONSTRUCTION) CONTRACTORS, AND SPECIAL TRADE CONTRACTORS,

LISTED IN MAJOR GROQUPS 15 THROUGH 17 IN THE 1887 STANDARD

INDUSTRIAL, CLASSIFICATION MANUAL. The term does not include

office workers, design professionals, salesmen, estimators,

or any other related employment that is not directly

involved on a regular basis in the provision of physical
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laboi _at a truction or rencvation site.

t84(7) "vays" means calendar days, unless stherwise
specified.

¢33 (%) Muepart@ent® means the department of labor and
ingustry.

¢83(%) "Fiscal year" means the period of time between
July 1 and the succeeding June 30.

+33(10) "Insurer" means an employer bound by
compensation plan No. 1, an insurance company transacting
business under compensaticn plan No. 2, thz state fund under
compensation  plan  No. 3, or the uninsured employers’ fund
provided for in part 5 of this chapter,

$+16¥¢11) "Invalid" means one who 1s physicelly o
mentally incapacitated.

t+:3112) “Maximum heal ing" wmeans the status reached whan
a worker is as far resstored medically as the permanent
character of the work-related injury will permik,

+32¥4{1l3) "Order" means any decision, rule, direnticn,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

+33+4(14} "Payroll", "annual payroll", or "annual payroll
for the preceding year" means the average annual payrell of
the employer for the preceding calendar year or, if the
employer shall not have operated a sufficient or any length

of time during such calendar year, iZ times the average

-4 HE 342



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0342/05

monthly payroll for the current year. However, an estimate
may be made by the department for any employer starting in
business if no average payrclls are available. This estimate
is to be adjusted by additional payment by the employer or
refund by the department, as the case may actually be, on
December 31 of such current year. An employer's payroll must
be computed by calculating all wages, as defined in
39-71-123, that are paid by an employer.

+1i4y(15) "Permanent partial disability"® means a
condition, after a worker has reached maximum healing, in
which a worker:

{a) has a medically determined physical restriction as
a result of an injury as defined in 3%-71-119; and

(b) ig able to return to work in the worker's job pool
pursuant to one of the options set forth in 39-71-1012 but
suffers impairment or partial wage loss, or both.

t35) (16} "Permanent total disability" means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker is wunable
to return to work in the worker's job pool after exhausting
all options set forth in 39-71-1012.

+136%(17) The term “physician" includes "surgeon" and in
either case means one authorized by law to practice his

profession in this state.

t1¥3(18) The "plant of the employer™ includes the place
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of business of a third person while the employer has access
to or contrel over such place of business for the purpese of
carrying on his usual trade, business, or occcupation.

¢:8¥(19) "Public corpeoration” means the state or any
county, municipal corporation, school district, city, city
under commission form of government or special charter,
town, or village.

+394(20) "Reascnably safe place to work" means that the
place of empleyment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reascnably permit.

t263({21} "Reasonably safe tools and appliances" are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

t23¥(22) "Temporary total disability" means a condition
resulting from an injury as defined in <this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

+22¥9(23) "Year"”, unless otherwise

specified, means

calendar year."

Section 2. section 39-71-401, MCA, is amended to read:

*39-71-401. Employments covered and employments
exempted. (1) Except as prowvided in subsection {(2) of this
section, the Waorkers' Compensation Act applies to all
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employers as defined in 39-71-11% and to all employees as
defined in 39-71-118. An emplover who has any employee in
service under any Appointment or contract of hire, expressed
or implied, oral ur written, shall) elect ro be bound by the
provisions of compensation plan ¥Yo. 1, 2, or 3. Fvery
employee whose employer is bound by the Workers®
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

(2) Unless rthe employer elects coverage for these
employments under this chapter and an insuréer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

{a} household and domestic employment;

{b} casual employment as defined in 39-71-116;

{c} employmentz-in-a-posttten-other—than—a-construction

trade INBYSTRY¥; of a dependent member of an employer's

family for whom an exemption may be claimed by the employer
under the federal Internal Revenue Code;
(d) employmenty-tn-a-pssttion-ether-than-a-econstruetian

readas;r-IN-A-POSIPION--OPHER-THAR-A-CONSPRUEPION-TNDHSPRY¥y of

sole proprietors or working members of a partnership, except
as provided ip subsection (3);

{e} employment of a broker or salesman performing under
a license issued by the board 2f realty reguiation;

{£) employment of a direct seller engaged in the sale
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of consumer products, primarily in the customer's home;

(g} employment for which a rule of liability for
injury, occupational disease, or death is provided under the
jaws of the United States;

(h) employment of any person performing services in
return for aid or gustenance only, except employment of a
volunteer under 87-2-105;

i1) employment with any railroad engaged in  interstate
commerce, except that railroad cocnstruction work is includead
in and subject to the provisions of this chapter;

(j) employment as an official, including a timsar,
referee, or judge, at a =school amateur athletic event,
unless the person is otherwise empleoyed by a school
district;

{k} any person performing services as a newspaper
cerrier or Eree-~lance corvrespondent if the person performing
the services or a parent or guardian of the person
performing the services in the case of a minor has
acknowledged in writing that the person performing the
services and the services are not covered. As used in this
subsection "free-lance correspondent” is a person wWho
submits articles or photographs for publication and is paid
by the article or by the photograph. As usad in this

subsection "newspaper carrier”™:

{i} is a person who provides a newspaper with the
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service of delivering newspapers singly or in bundles:; but
{ii) does not include an employee of the paper who,
incidentally to his main duties, carries or delivers papers.

(L) COSMETOLOGIST'S SERVICES AND BARBER'S SERVICES AS

DEPINED IM 39-51-204(}j(L}.

(3) (a) (I) A sole proprietor cor a working member of a
partnership who holds himself out or considers himself an
independent contractor tand--whe--ts--pee-contractingi-for
cosmetoiogistis-services-or-barberis-services-an-defined——in
39-51-284¢t:¥¢t1y must elect to be bound personally and
individually by the provisions of compensation plan No. 1,

2, or 3, buty-uniess-he-ia-contracting-for——cosmetotogisciay

barberlsar-——or-—construction--trade-servicesy he may apply to

the department for an exemption from the Workers'

Compensation Act for himself UNBESS BYER-—iP--HE--IS

EONPRACTING—POR-CONSPRECTION-INDHSTRY-SERVIEES.

{(II) A SOLE PROPRIETOR OR A WORKING MEMBER OF A

PARTNERSHIP WHO HOLDS HIMSELF OUT OR CONSIDERS HIMSELF AN

INDEPENDENT CONTRACTOR AND WHO 18 CONTRACTING FOR

CONSTRUCTION INDUSTRY SERVICES MUST ELECT TO BE BOUND

PERSONALLY AND INDIVIDUALLY BY THE PROVISIONS OF

COMFENSATION PLAN NO. 1, 2, OR 3, OR MUST APPLY TO THE

DEPARTMENT FOR AN EXEMPTION FROM THE WORKERS' COMPENSATION

ACT FOR HIMSELF.

(b} The application must be made In accordance with the
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rules adopted by the department. The department may deny the
application only if it determines that the applicant is not
an independent contractor.

{c) When an application is approved by the dJdepartment,
it 1is conclusive as to the status of an independent

contractor and precludes the applicant from obtaining

benefits under this chapter.
{d) When an election of an exemption is approved by the
department, the electicon

remains effective and the

independent contractor retains his status as an independent
contractor until he notifies the department of any change in
his status and provides a description of his present work
status,

(e} If the department denies the application Ffor
exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee
in the manner provided for in 39-51-1109. An applicant
dissatisfied with the decision of the appeals referee may
appeal the decision in accordance with the procedure
established in 39-51-2403 and 39-51-2404.

(4) {a) A private carporation shall provide coverage
for its officers and other employees under the provisions of
compensation plan No. 1, 2, or 3. However, pursuant to such

tules as the department promulgates and subject in all cases

to approval by the Jdepartment, an officer of a private
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corporation may elect not to be bound as an employee under

this chapter tf-he-dees-not-work--imn--a--consrruseion trade

INBHS¥R¥ by giving a written notice, on a form provided by
the department, served in the following manner:

{1) 1f the ermployer has elected to be bound by the
proevisions of compensation plan No. 1, by delivering the
notice to the board of directors of the employer ari the
department; or

{ii) if the employer has elected to be bound by the
provisions of compensation plan No. 2 or 3, by delivering
the notice to the board of directors of the employer, the
department, and the insurer.

(b) If the employer changes plans or insurers, the
officer's previous election is not effective and the officer
shall again serve notice as provided if he elects not to be
bound.

(c}) The appointment or election of an employee as an
officer of a corporation for the purpose of excluding the
employee from coverage under this chapter does not entitle
the officer to elect not to be bound as an employee under
this chapter. In any case, the officer must sign the notice
required by subsection {4)(a) under oath or affirmation, and
he 1is subject to the penalties for false swearing under
15-7-202 if he falsifies the notice.

{%) Each employer shall post a sign in the workplace at
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the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control over such place of business or
property for the purpose of carrying on his usual trade,
business, or occupation. The sign will be provided by the
department, discributed through insurers or directly by the
department, and posted by employers in accordance with rules
adopted by the department. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject toc a $50 fine for each citation."
Section-3:--Section-39-F1-485;-MEA7—ts-amended-to—read:
139-33-4857—-hiabttity-of-empioyer—-who--centracta--work
suts——ti}--An--employer--whe--ecentracts——with-an-independent

eentractor7—except—an~independent—ccntractor-«working——in——a

conatruction trade INBUSPR¥:-—to-—have-work-performed-of-a

kind-which-is-a-reguiar-er-a-recurrent-part-sf-the--work--of
the——trade;-—businmss;--oceupatian;—-ar--profession--of-such
emptoyer-is-iiabte-for-the-payment-of--benefits--under——this
chapter-to-the-esmpicyeea-of-the-contracter-if-the-coneractor

has——not-preperiy—compited-with-the-coverage-requirements-of
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the-Horkeris—-Compensation—-Acts--Any——insurer--who--becomes
1rabte-——for--payment-—-of--benefits-mey-recover-the-amount-of
benefiks-paid-and-to-be-paid-mnd-necessary-expenses-from-the
contracktor-primartiy-liabte-thereins
t2)y--Where-an-empioyer-contracta-to-have-any-work-—to--be

done--hy--a--econtracter—-other-than a-esnkractor-working-in-=a

construction trade INBHSTRY or an——independent--contracters

and--the--work—so-contracted-to-be-done—is-a-part-or-precess
itn-the-trade-or-businesas-af-ethe-empioyers-~then-the——empioyer
ta-tisbie-to-pay-aii-benefits-under-this-chapter-to-the-same
extent—-—as-if-the-work-were-done-witnout—the-tntervention—of
ehe-contractor;-and-the-work-so-econtracted-to-pe-done--shaii
net--he-construed-ro-be-casuar-empioymentr-HWhere-an-empioyer
esntracta-work-to-be-done-as-specified-in—-this--subaections
the--contractor-—and—-the--c¢ontractoris-emplayeea-shatri-come
under-that-plan-of-compensation-adopted-by-the-empioyer~
t3y--Wnere-an-empioyer-cankracts-—any-wetrk——to-—-be--dones;
whotiy-~sr-—in-—part——for--the-—emptoyery-——by-an-independent
contraceor;-where—the-work-~so--contracted-—to—-be--done-—-is
easuat-—-employment--as-to-—such-empioyer;-—then-the-coéntracter
shati-become-the-employer—for-the-purposes-of-chis-chapters®
Section 3. Section 39-72-102, MCA, is amended to read:
"39-72-102, Definitions. As used in this chapter,
unless the context reguires otherwise, the following

definitions apply:
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{l1) "Beneficiary" is as defined in 33-71-116. )

{2) "Child" is as defined in 39-71-11s6.

{3} "Department" means the department of labor and
industry.

{(4) "pDisablement" means the event of becoming
physically incapacitated by reason o©f an occupational
disease from performing work in the worker's Jjob pool.
Silicosis., when complicated by active pulmonary
tuberculosis, 1is presumed to be total disablement.
"Disability", "total disability", and "totaliy disabled" are
synonymous with "disablement”, but they have no reference to
“permanent partial disability*.

(5) "“Employee" is as defined in 39-71-118.

{(6) "EBEmployer" is as defined in 39-71-117.

(7) "Independent contractor® is as defined in
39-71-120.
(B} "Insurer" is as defined in 39-71-1l6.

(9) "Invalid" 1s as defined in 39-71-116.

(10) "Occupational disease" means harm, damage, or death
as set foarth in 39-71-119(1) arising cut of or contracted in
the course and scope of employment and caused by events
occurring on more than a single day or work shift. The term
does not include a physical or mental ceondition arising from
emotional or mental stress or ‘rom a nonprysical sctimulus or

activity.
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{11) "Order" is as defined in 39-71-116.
{12} "Pneumocconiosis" means a chronic dust disease of

the lungs arising out of emplovment in coal mines and

includes anthracosis, coal workers' pneumoconiocsis,
silicosis, or anthracosilicosis arising out of + such
employment.

(13) "Silicosis" means a chronic disease cof the lungs

caused by the proionged inhalation of silicon dioxide (SiQ)
and characterized by small discrete nodules of fibrous
tissue similarly disseminated throughout both lungs, causing
the characteristic x-ray pattern, and by other variable
clinical manifes-ations.

{14) "Wages" is as defined in 39-71-123.

{15) "Year" is as defined in 39-71-116¢8¥(9} and
39-71-116+225{23)."

Section 4. sSection 39-71-721, MCA, is amended to read:

"39-71-721. Compensation for injury causing death -~~~
limitation. (1) {a} If &an injured employee dies and the
injury was the proximate cause of such death, then the
beneficiary of the deceased 1is entitled to the same
compensation as though the death occurred immediately
faollowing the injury. A beneficiary's eligibility for
benefits commences after the date of death, and the benefit
level is established as set forth in subsection (2).

{b) The insurer is entitrled to reccover any overpayments
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or compensation paid in a lump sum to a worker prior to
death but not yet recouped. The insurer shall recover such
payments from the beneficiary's biweekly payments as

provided in 39-71-741(5}).

{2) To beneficiaries as defined in
39-71-116+¢2%ta¥{3)(a) through +23td¥(3)1d), weekly

compensation benefits for an injury causing death are
66 2/3% of the decedent's wages. The maximum weekly
compensation benefit may not exceed the state's average
weekly wage at the time of injury. The minimum weekly
compensation benefit is 50% of the state's average weekly
wage, but in no event may it exceed the decedent's actual
wages at the time of his death.

(3) To beneficiaries as defined in
39-71-116¢2¥te+({3}){e) and fi?ff?(3)(f!. weekly benefits must
be paid to the extent of the dependency at the time of the
injury, subject to a maximum of 66 2/3% of the decedent's
wages, The maximum weekly compensation may not exceed the
state’s average weekly wage at the time of injury.

{4} If the decedent leaves no beneficiary as defined in
39-71-116+2%, a lump-sum payment of $3,000 must be paid to
the decedent's surviving parent or parents.

{5) If any beneficiary of a deceased employee dies, the
right of such beneficiary to compensaticn under this chapter

ceases. Death benefits must be paid to a surviving sSpouse
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for 500 weeks subsequent Eto the date of the deceased
enployee's death or until the spouse's remarriage, whichever
occurs first. After benefit payments cease to a surviving
spouse, death benefits must be paid to beneficiaries, if
any s as defined in
t2¥¢é¥(3){4d).

{6) 1In all cases, benefits must be paid to

38-71-116t23tby(3) (b) through

beneficiaries, as defined in 39-71-116+¢2%.

{7) Benefits paid under this section may not be
adjusted for cost of living as provided in 39-71-702.

{8) WNotwithstanding subsections (2) and (3), beginning
July 1, 1987, through June 30, 1991, <the maximum weekly
compensation benefits for injury causing death may not
exceed the state‘s average weekly wage of $299 established
July 1, 1986. Beginning July 1, 1987, through June 30, 1991,
the minimum weekly compensation for injury causing death
shall be $149.50, which is 50% of the state's average weekly
wage established July 1, 1986, but in no event may it esceed
the decedent's actual wages at the time of death.”

Section 5. section 39-71-723, MCA, is amended to read:

"39-71-723. How compensation to be divided among
beneficiaries. Compensation due to beneficiaries shaid must
be paid tc the surviving spouse, if any, or if none, then
divided equally among cor for the bemefit of the children. #n

ceses--where If beneficiaries are a surviving spouse and
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stepchildren of such spouse, the compensation shatt must be
divided equally among all beneficiaries. Compensation due to
beneficiaries as defined in subsections-{23tey-and-t23t£y-of

35-71-116({3)(e) and (3)(f), whers when there is more than

one, shatt must be divided equitably among them, and the
guestion of dependency and amount thereof shaii-be is a
guestion of fact for determination by the department.”
Section 6. sSection 39-73-108, MCA, is amended to read:
"39-73-108. Payment of benefits where vwhen person
entitled is in institution. If any person who is entitled to
benefits under this chapter ahaii-be is an inmate in any
Montana state institution, benefits shat: may not be paid to
him but shait must be paid his beneficiary, if any, as
defined in 39-71-116+2}."
NEW-SEE¥#6N-—-Section~8v—-Remedies——-—-for---fatinre-—-to
provide-coverages-ti}-tal-A-person-may—fite-a-compiaint-with
the-department-asaserting-thaes
tiy--an-empteyer-has-not-previded-workersl--compensation
ceverage-for-an-employee-in-a-eonatruseton-trade INDHSTRY,
ttt}-a---socte--proprietor--er--a--working--member-~of--a
partnership-who-hoids-himseif-out-or-—censiders--himseltf--an
tndependent--contracter—-in-a-constrascion-trade INDESTRY has
not-provided-ecoverage-for-himaeifs
thy--Phe--department--Muse--tnvestrgace--the-—-—complatnt

withtrn-5-workrng-days-of-res-£fitrtng-and-etener-rasas-a-cease
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and--desist-—-order--as-provided-in-subseesrion-{3}-avs-diamise
the--compiaint-ms-unsupported-by-fact-
ted--Fhe--~department——--may---assess—--the---costs———-of
investrgating—-a--frivelans-compltaint-against-the-person-whe
fiten-the-commiaint-and-may-assess-mpgainst-the-employer——the
costs-cf--investignting-a-compiainv-chat-is-not-frivetenss
t23--FPhe-department—shali-tesue-an-arder-+a:
tay--an--emplteyer--who--has--an-empioyee—in-servic »-tn-a
construction-trade INBHSPRY under-an-appointment-or-centrace
of-hire;-expreaseds-impiied;-orat;-or-writteny-who-does--not
provide--werkersi-—compensacion--coverage-for-that-empioyeesry
erdering-the-emy "oyer-to-cease-and-destat-from-continning-to
empioy-the-empitoyee-antit-the-empioyer-has-oheained-coverage
for-the-empiroyess
thy-—a--sote--preaprietor--or-—a-—vworking--—member--af---a
parenership--who-—-holds--mimseif-eut-er-cenaiders-himaseif-an
independent-contracrer-in-a-ceoenstruction—trade INBUSPRY whoe
nas-net-obtarned-workarst-compensation-coverage-for-himself;
ordering--him--to--cease-—and--destat--from--continuing--the
construction--project——untii——-he--has--—provided-coverage-feor
himseif+
£3y--Fhe-deparcment-may--bring--an--action-—-in--dratrict
conrt——to-—~enforce-—a—cease-and-desist-srder-by-ininnctien-or
other-meanss

NEW-SEE€¥$6Ns--Seation-9:--Eodrfication-——--- tRstructrons
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tSection-8i-is-intended-bto-be-cadified-as-an-—integral--part
of-—Pirte——39;—-chapter--Fi;-and-the-provisions-cf-Pitte—395
chapter—7i7—appty-to-tsection-81~

NEW-SEEPION: - -SECTION-F. - -APPLICARILEPY - — - - -BXBMPEREON

t1y--tFHIS--ACT}--DOES-NOT-APPLY -TO-ANY-CONSTRUETION-PREJIECP

BIB-BY¥-AN-EMPhOYER-PRIGR-$H-OCFBBER-+7-3+98%~

£2y - —NOFWIPHSTANDING —ANY¥—OFHER_PROVISION-OF-{PHIS--AET1;

AN--INDEPENBENE--EONTRACTOR--MAY¥--APPLY¥-PO-THE-DEPARTMENY-6F

BABOR-ANB-INBUSFR¥-FOR-AN-EXEMPTPION-PROM-{$¥HiS-AERI——-EN——FHE

MANNER-—-PROVIBEB--—-FBR--¥(N--39-71-40%--IF-—FHE--INBEPENDEN?

CONFRAEFPOR-EAN-BEMEGNSPRATPE; —ON-A-QHARTEREY -BASIST-—PREOOP——EF

INSURANEE--~-FPOR---HEIMSEbP--FHAT--FPROVIBES - -COMPENSATIBR-—AND

BENBF$¥5-PROVIBING-COVERAGE-FOR-MEBICAL-ChATMS-ANB--0O35--OP

WAGES--RESELPING-FPROM-INJHRIES-AND-BCECEPATIONAL-DISEASE-PHAT

IS5-EOMPARABLE-PO--PHE--€OVERAGE--PROVIDED~-UNDER--FTIPLE--397

EHAFPERS-F3-AND-F2<

NEW SECTION. SECTION 7. REMEDIES FOR  FAILURE TO

PROVIDE CQVERAGE -—- CONSTRUCTION INDUSTRY. (1) THE

DEPARTMENT SHALL, WITHIN 5 WORKING DAYS AFTER RECEIVING A

COMPLAINT, INVESTIGATE THE COMPLAINT AND APPLY THE REMEDY AS

PROVIDED IN 39-71-507(1) AGAINST AN UNINSURED EMPLOYER OR A

SOLE PROPRIETOR OR A WORKING MEMBER OF A PARTNERSHIP WHO:

(A) HOLDS HIMSELF OUT TO HE OR CONSIDERS HIMSELF TO BE

AN INDEPENDENT CONTRACTOR; AND

(B} HAS CONTRACTED FQOR CONSTRUCTION INDUSTRY SERVICES
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AND:

{1) HAS NOT ELECTED TQ BE BOUND PERSONALLY AND

INDIVIDUALLY BY THE PROVISIONS OF COMPENSATION PLAN NO. 1,

2, OR 3; OR

(II) HAS NOT OBTAINED AN EXEMETICON FROM THE WORKERS'

COMPENSATION ACT FOR HIMSELF.

{2) THIS SECTION DOES NOT PRECLUDE THE DEPARTMENT FROM

APPLYING OTHER REMEDIES IN TITLE 39, CHAPTER 71, PART 5, TO

INDEPENDENT CONTRACTORS.

wEW SECTION. SECTION 8. CODIFICATION INSTRUCTION.

[SECTION 71 IS5 INTENDED TO BE CODIFIED AS AN INTEGRAL PART

QF TITLE 39, CHAPTER 71, AND THE PROVISIONS OF TITLE 39,

CHAPTER 71, APPLY TO [SECTION 7].

—End-
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