
HOUSE BILL NO. 336 

INTRODUCED BY SIMPKINS 
BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

JANUARY 22, 1991 

FEBRUARY 13, 1991 

FEBRUARY 14, 1991 

FEBRUARY 16, 1991 

FEBRUARY 18, 1991 

FEBRUARY 19, 1991 

FEBRUARY 20, 1991 

MARCH 15, 1991 

MARCH 16, 1991 

MARCH 26, 1991 

MARCH 28, 1991 

APRIL 1, 1991 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 93; NOES, 6. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

ON MOTION, CONSIDERATION PASSED 
UNTIL THE 58TH LEGISLATIVE DAY. 

ON MOTION, TAKEN FROM SECOND READING 
AND REREFERRED TO THE COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 



. - . 

APRIL 8, 1991 

APRIL 9, 1991 

AYES, 49; NOES, O. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 
CONCURRED IN, 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING, 

REPORTED CORRECTLY ENROLLED. 



52nJ Leg~slature LC 0754/01 

4 

, 

5 

7 

a 

9 

:,_o 

1:,_ 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

~2 

23 

24 

25 

1-!@y; BILL NO. ~pk, 

INTRODUCED BY _,.~·~'~,-~,~'~'~'~-'c_:.'--------------

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE 

DEPARTMENT OF LABOR AND INDUSTRY TO RETAIN A PENALTY 

ASSESSED AN EMPLOYER FOR FAILURE TO PAY WAGES DUE; 

AUTHORIZING THE DEPARTMENT TO ENTER A DEFAULT ORDER IN A 

WAGE CLAIM AND TO ENFORCE THE DEFAULT ORDER; ESTABLISHING A 

PRIORITY FOR BOND PAYMENT UNDF~ THE RESTAURANT, BAR, AND 

TAVERN WAGE PROTECTION ACT; PROHIBITING BOND PAYMENT TO THE 

STATE COMPENSATION MUTUAL INSURANCE FUND; AMENDING SECTIONS 

39-3-206, 39-3-212, 39-3-216, 39-3-604, AND 39-3-605, MCA; 

AND PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-3-206, MCA, is amended to read: 

"39-3-206. Penalty for failure to pay wages at times 

specified in law. Any An employer, as ~tlch-effl~¼eye~-i~ 

defined in this part, who fails to pay any of his employees 

as provided in this part or violates any other provision of 

this part ~haii-be is guilty of a misdemeanor. A penalty 

~hall must also be assessed against and paid by ~tleh the 

employer and-beeome-dtle-stteh--emptoyee--e~--£otlow~~--a--~tlffl 

eqtlival~nt--to--the--r±~ed-e~o~nt-0£ to t~~artment in an 

~n, .,.,.,,,._, counc" 
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LC 0754/01 

amount equal to 5% of the wages due and unpaid "hall--be 

a~~e~~ed for each day, except Sundays and legal holidays, 

ttpo~-wh±e~-~tlen that the emEl~~ failure~ continues 

after the day ~pon-whieh-~~eh wages were due,~ except--~hat 

~~eh However, the failure ~~all--not--be--deemed is not 

considered to continue more than 20 days after the date ~~eh 

the wages were due.'' 

Section 2. Section 39-3-212, MCA, is amended to read: 

"39-3-212. Court enforcement of administrative 

decision. A deE_a~trr.ent de:'~~l': 9_!"~er, a decision of the 

hearings officer, if the decision is not appealed to the 

board, or a decision of the board, if judicial review is not 

sought, may be enforced by application by the commissioner 

to a district court for an order or judgme~t enforcing the 

decision. The commissioner shall apply to the district court 

where the employer has its principal place of business or in 

the first judicial district of the state. A proceeding under 

this section is not a review of the validity of the 

administrative decision." 

Section 3. Section 39-3-216, MCA, is amended to read: 

"39-3-216. Hearing. (1) If ~J::!_~artment determines 

that a wage claim exists and the emp~oyer does not appeal 

the_ determiEation, the department may enter a default order 

~_g_-~_in~~~~employer for the amount. of 1,,,.aaes due and owing. 

The 9-~1?-~E_tm~1_'.._~--~~y_ e:1force the default order pursuant to 

-2-
INTRODUCED BILL 

\-\'-~ .. 



1 

3 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0754/01 

39-3-212. 

t¼:tlll_ When the department determines that a wage claim 

exists and if it fails to settle the claim with the parties, 

it shall cause the matter to be brought to a hearing before 

a department hearings officer. The hearing must be conducted 

according to contested case procedures under Title 2, 

chapter 4, part 6, except that the hearings officer is not 

bound by statutory or common-law rules of evidence. 

t~till The decision of the hearings officer is final 

unless further review is initiated pursuant to 39-3-217 

within 15 days after the decision is mailed to each party's 

last-known address. The period may be extended by the board 

for good cause." 

Section 4. Section 39-3-604, MCA, is amended to read: 

"39-3-604. Bond to be filed bond requirements 

payment -- exception. (1) Except as provided in 39-3-605 and 

subsection 14) or--thi~--~ect±on, a person operating a 

business as a restaurant, bar, or tavern is required to file 

a bond equal to at least double the amount of the projected 

semimonthly payroll with the commissioner. The bond ~ka¼¼ at 

all-time~~ be kept in full force and effect, and any 

cancellation or revocation of the bond or withdrawal of the 

sureties from the bond is grounds for enjoining the 

operation of business, as provided for in 39-3-607, until a 

new bond of like tenure and effect is filed and approved. 

-3-
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{2) The bond required by subsection (1) 0£-t~i~-9ee~ion 

must be filed with the commissioner. The state of Montana 

must be named as the obligee, with good and sufficient 

sureties to be approved by the attorney general. 

{3) The bond must be-eonditioned--to assure that the 

employees who perform labor or other personal services are 

guaranteed tl"'.eir wages ±n-the-evel'lt .f!. the person ceases 

operation of the business for any reason and is unable to 

pay the wages due and owing the employees and to must assure 

payment due the department as a result of payroll taxes. 

L4) The bond must first be used to pay wages due and 

owin.9. em~es, then to pay payroll taxes due the 

department. The bond may not be used to pay an amount due 

~-~tate compensation mutual insurance fund established in 

39-71-2313. 
-------·-

t4till Except as provided in 39-3-605(2), this section 

does not apply to any person who has operated the same 

restaurant, bar, or tavern continuously since October 1, 

1980.'' 

Section 5. Section 39-3-605, MCA, is amended to read: 

•39-3-605. Waiver of bond -- new or additional bond -­

exemption. (1) After 3 years of compliance with this part, 

the commissioner s~all waive the provisions of 39-3-604 for 

any person showing compliance with the applicable provisions 

of the Fair Labor Standards Act and all the applicable laws 

-4-
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l administered by the department. 

2 
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(2) Notwithstanding 39-3-604t4till and subsection (1) 

of this section, the com.missioner may require a person 

4 operating a restaurant, bar, or tavern, including a person 

~ who has been in business since October 1, 1980, or for over 

6 

7 
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11 

3 years, to file a new bond or a bond of a greater amount 

than double the semimonthly payroll whenever the person 

operating a restaurant, bar, or tavern defaults on the 

payment of wages, payroll taxes, or workers' 

premiums. 

compensation 

(3) A person who owns and operates a restaurant, bar, 

12 or tavern is exempt from the provisions of 39-3-604 to the 

13 extent that 39-3-604 would otherwise require filing of a 

14 bond based on the payroll a~d wages attributable to members 

15 of the immediate family of the person who owns and operates 

16 the restaurant, bar, or tavern.'' 

17 NEW SECTION. Section 6. Effective date. [This act l is 

18 effective July 1, 1991, 

19 NEW SECTION. Section 7. Applicability. [This act] 

20 applies to all wage claims filed with the department of 

21 labor and industry on or after July 1, 1991. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0336, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

A bill authorizing the Department of Labor and Industry to retain a penalty assessed an employer for failure to pay wages 
due and to enter and enforce a default order in a wage claim; establishing a priority for bond payment under the Restaurant, 
Bar and Tavern \./age Protection Act; and prohibiting bond payment to the State Compensation Mutual Insurance Fund. 

8cSSUMPTIONS: 

1. HB0336 would have no fiscal impact on the State Fund and would not increase or decrease operating costs for wage claim 
activities conducted by the Department of Labor and Industry. 

2. Revenues generated from penalties authorized under HB0336 would be highly variable. The amount of penalty revenue that 
could have been collected under HB0336 would have been $18,456 in FY89 and $63,557 in FY90. 

3. Penalty revenues would be deposited to the account from which wage claim activities are funded. 

FISCAL l!1Pt,CJ_; 

Expenditures: 
No impact. 

Revenues: 
An increase in penalty revenues would occur. If consistent with the experience of FY89-FY90, revenues would increase by 
$81.000 over the biennium. The additional penalty revenues would offset UI administrative Lax revenues used to support wage 
claim activities. 

TECHNICAL NOTE: 
Section 4, subsections (3) and (4), refer to payroll taxes due to the Department of Labor and Industry. As of July 1, 1991, 
the employer payroll tax will be collected by the Department of Revenue. 

-, 
/ 

&d. 
i,_ <- , 
• 0 ,, 1• ', •T 

:::=:< ,--;:_k'~ / /- ~ --;,,::_ 21 
ROD SUNDSTED, BUDGET DIRECTOR DATE DATE 
Office of Budget and Program Planning 

Fisc.il No,,. 1·,n !1!',0336~ as iflt.roduced. 

114 33(. 
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HOUSE BILL NO, 336 

INTRODUCED BY SIMPKINS 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING '!'HB 

BBPAR'!'MBN'!'--8P--~AB8R--MB--fNBHS'!'R¥-"8-RB'!'AfN PAYMENT TO AN 

EMPLOYEE OF A PENALTY ASSESSED AN EMPLOYER FOR FAILURE TO 

PAY WAGES DUE: REQUIRING AN EMPLOYER TO PAY THE EMPLOYEE 

ANNUALIZED INTEREST ON UNPAID WAGES: AUTHORIZING THE 

DEPARTMENT TO ENTER A DEFAULT ORDER IN A WAGE CLAIM AND TO 

ENFORCE THE DEFAULT ORDER: ESTABLISHING A PRIORITY FOR BOND 

PAYMENT UNDER THE RESTAURANT, BAR, AND TAVERN WAGE 

PROTECTION ACT; PROHIBITING BOND PAYMENT TO THE STATE 

COMPENSATION MUTUAL INSURANCE FUND: AMENDING SECTIONS 

39-3-206, 39-3-212, 39-3-216, 39-3-604, AND 39-3-605, MCA: 

AND PROVIDING AN EFFECTIVE DATE ANO AN APPLICABILITY DATE," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 39-3-206, MCA, is amended to read: 

"39-3-206. Penalty for failure to pay wages at times 

specified in 1aw. Any ill An employer, as stteh-emp¼oyer-¼~ 

defined in this part, who fails to pay any of his employees 

as provided in this part or violates any other provision of 

this part ~na~T-be is guilty of a misdemeanor. A penalty 

~ha¼¼ mtt~t MAY also be assessed against and paid by ~tteh the 

~ .. , .. ~, .. , •• Cound 
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employer and--beeome--dae--sueh--emp¼oyee-as-~e¼¼ews~-a-sttffl 

eqtt¼va¼en~-~o-~he-rixed-amettne-e~ to the depa~tmene EMPLOYEE 

in an amount egttsi-to-5t NOT TO EXCEED 100% of the wages due 

and unpaid sha¼¼-be-assessed for each day, except Sundays 

and legal holidays, ttpen--wftieh--s~eh that the employer's 

failure~ continues after the day upon-wh¼ch-saeh wages 

were due, BUT NOT LESS THAN THE WAGES DUE PLUS INTEREST 

PAYMENT REQUIRED IN SUBSECTION (2),~ except--thst--sttch 

Howevery--~he--fa¼¼ure-sha¼¼-not-be-deemed-¼s-net-eeftsidered 

~e-eefttintte-me~e-~haft-i9-days-a£~er-~he-da~e-~tteh-Cfte--wa~e9 

were-d.tte-:-

(2) THE EMPLOYER SHALL ALSO PAY THE EMPLOYEE ANNUALIZED 

INTEREST ON THE UNPAID WAGES FROM THE DATE THE WAGES WERE 

DUE. THE INTEREST MUST BE CALCULATED BY THE DEPARTMENT ANO 

COMPOUNDED ANNUALLY, BUT THE ANNUALIZED RATE MAY NOT EXCEED 

2 PERCENTAGE POINTS A YEAR ABOVE THE PRIME RATE OF MAJOR NEW 

YORK BANKS ON THE DATE OF SETTLEMENT." 

Section 2. Section 39-3-212, MCA, is amended to read: 

•39-J-212. Court enforcement of administrative 

decision. A department default order, a decision of the 

hearings officer, if the decision is not appealed to the 

board, or a decision of the board, if judicial review is not 

sought, may be enforced by application by the commissioner 

to a district court for an order or judgment enforcing the 

decision. The commissioner shall apply to the district court 

SECOND READING 
-2- HB 336 
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where the employer has its principal place of business or in 

the first judicial district of the state. A proceeding under 

this section is not a review of the validity of the 

administrative decision." 

Section 3. section 39-3-216, MCA, is amended to read: 

•39-3-216. Hearing. (1) If the department determines 

that a wage claim exists and the employer does not appeal 

the determination, the department may enter a default order 

against the employer for the amount of wages due and owing. 

The department may enforce the default order pursuant to 

39-3-212. 

t¼till When the department determines that a wage claim 

exists and if it fails to settle the claim with the parties, 

it shall cause the matter to be brought to a hearing before 

a department hearings officer. The hearing must be conducted 

according to contested case procedures under Title 2r 

chapter 4, part 6, except that the hearings officer is not 

bound by statutory or common-law rules of evidence. 

t~till The decision of the hearings officer is final 

unless further review is initiated pursuant to 39-3-217 

within 15 days after the decision is mailed to each party's 

last-known address. The period may be extended by the board 

for good cause." 

Section 4. Section 39-3-604, MCA, is a:nended to read: 

"39-3-604. Bond to be filed bond requirements 

-3- 11ll 336 
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payment -- exception. (l) Except as provided in 39-3-605 and 

subsection (4) ef--~h¼s--s~e~¼enr a person operating a 

business as a restaurant, bar, or tavern is required to file 

a bond equal to at least double the amount of the projected 

semimonthly payroll with the commissioner. The bond eha¼½ a~ 

a¼¼-~¼mes must be kept in full force and effect, and any 

cancellation or revocation of the bond or withdrawal of the 

sureties from the bond is grounds for enjoining the 

operation of business, as provided for in 39-3-607, until a 

new bond of like tenure and effect is filed and approved. 

(2) The bond requi~ed by subsection (1) ef-~h¼s-see~½oft 

must be filed with the commissioner. The state of Montana 

must be named as the obligeeF with good and sufficient 

sureties to be approved by the attorney general. 

(3) The bond must be-ee"d¼~¼e"ed--te assure that the 

employees who perform labor or other personal services are 

guaranteed their wages ~n-the-eYefte if the person ceases 

operation of the business for any reason and is unable to 

pay the wages due and owing the employees and to must assure 

payment due the department as a result of payroll taxes. 

(4) The bond must first be used to pay wages due and 

owin.9. employees, then to pay payroll taxes due the 

department. The bond may not be used to pay an amount due 

the state compensation mutual insurance_Jund established in 

39-71-2313. 

-4- HB 336 
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t4till Except as provided in 39-3-605(2), this section 

does not apply to any person who has operated the same 

restaurant, bar, or tavern continuously since October 1, 

1980." 

Section 5. Section 39-3-605, MCA, is amended to read: 

"39-3-605. Waiver of bond -- new or additional bond -­

exemption. (1) After 3 years of compliance with this part, 

the commissioner shall waive the provisions of 39-3-604 for 

any person showing compliance with the applicable provisions 

10 of the Fai~ Laber Standards Act and all the applicable laws 

11 administered by the department. 

12 (2) Notwithstanding 39-3-604t4till and subsection (1) 

13 of this section, the commissioner may require a person 

14 operating a restaurant, bar, or tavern, including a person 

15 who has been in business since October l, 1980, or for over 

16 3 years, to file a new bond or a bond of a greater amount 

17 than double the semimonthly payroll whenever the person 

18 operating a restaurant, bar, or tavern defaults on the 

19 payment of wageST OR payroll taxes,-or-wo~~er~~-eomp~"sa~ion 

20 p~em±ams. 

21 (3) A person who owns and operates a restaurant, bar, 

22 or tavern is exempt from the provisions of 39-3-604 to the 

23 extent that 39-3-604 would otherwise require filing of a 

24 bond based on the payroll and wages attributable to members 

25 of the immediate family of the person who owns and operates 

-s- HB 336 
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the restaurant, bar, or tavern." 

NEW SECTION. Section 6. Effective date. [This act] is 

effective July 1, 1991. 

NEW SECTION. Section 7. Applicability. [This act J 

applies to all wage claims filed with the department of 

labor and industry on or after Jul~ 1, 1991. 

-End-
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HOUSE BILL NO. 336 

INTRODUCED BY SIMPKINS 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING 'l'HB 

BEPAR'l'MEN'l'--8P--hAB8R--ANB--fNB05'1'RY-'1'8-RE'l'AtN PAYMENT TO AN 

EMPLOYEE OF A PENALTY ASSESSED AN EMPLOYER FOR FAILURE TO 

PAY WAGES DUE: REQUIRING AN EMPLOYER TO PAY THE EMPLOYEE 

ANNUALIZED INTEREST ON UNPAID_ WAGES: AUTHORIZING THE 

DEPARTMENT TO ENTER A DEFAULT ORDER IN A WAGE CLAIM AND TO 

ENFORCE THE DEFAULT ORDER: ESTABLISHING A PRIORITY FOR BOND 

PAYMENT UNDER THE RESTAURANT, BAR, AND TAVERN WAGE 

PROTECTION ACT: PROHIBITING BOND PAYMENT TO THE STATE 

COMPENSATION MUTUAL INSURANCE FUND; AMENDING SECTIONS 

39-3-206, 39-3-212, 39-3-216, 39-3-604, AND 39-3-605, MCA: 

AND PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-3-206, MCA, is amended to cead: 

"39-3-206. Penalty for failure to pay wages at times 

specified in law. Afty l.!.l An employer, as s~eh-effi~¼eye~-is 

defined in this part, who fails to pay any of his employees 

as provided in this part or violates any other provision of 

this part sha¼i-be is guilty of a misdemeanor. A penalty 

s"alt ~~also be assessed against and paid by s~eh the 

~n•••••• .... ••COUndl 
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employer aftd--beeome--dtte--stteh--employee-ss-£0¼¼0ws~-a-sttm 

eqttivs½eftt-to-the-fixed-amottftt-of to the dera~Cfflefte EMPLOYEE 

in an amount egaa¼-eo-5% NOT TO EXCEED 100% of the wages due 

and unpaid sha¼¼-be-assessed Eor-eaeh--day,--exeep~--Sttedays 

aftft--¼egai--ho¼idays 7 ttpeft--wh±eh--stteh thst-Che-emp¼eyer~s 

rai%ttre to-pay eo"t±ftttes-arte~-the-dsy apeft-whieh-stteh wages 

were-dtte, BUT NOT LESS THAN THE WAGES DUE PLUS INTEREST 

PAYMENT REQUIRED IN SUBSECTION (2),~ exeept--that--etteh 

Heweverz--the--fa±¼ttre-shai½-"ot-be-deemed-±s-ftet-eons±dered 

to-ee"ti~~e-mo~e-~ha~-i8-dsys-a£te~-~he-date-etteh-~he--wages 

we~e-e:tte-;-

(2) THE EMPLOYER SHALL ALSO PAY THE EMPLOYEE ANNUALIZED 

INTEREST ON THE UNPAID WAGES FROM THE DATE THE WAGES WERE 

DUE. THE INTEREST MUST BE CALCULATED BY THE DEPARTMENT AND 

COMPOUNDED ANNUALLY, BUT THE ANNUALIZED RATE MAY NOT EXCEED 

2 PERCENTAGE POINTS A YEAR ABOVE THE PRIME RATE OF MAJOR NEW 

YORK BANKS ON THE DATE OF SETTLEMENT." 

Section 2. Section 39-3-212, MCA, is amended ta read: 

"39-3-212. Court enforcement of administrative 

decision. A department default order, a decision of the 

hearings officer, if the decision is not appealed to the 

board, or a decision of the board, if judicial review is not 

sought, may be enforced by application by the commissioner 

to a district court for an order or judgment enforcing the 

decision. The commissioner shall apply to the district court 

-2-
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where the employer has its principal place of business or in 

the first judicial district of the state. A proceeding under 

this section iL not a review of the validity of the 

administrative decision. 11 

Section 3. Section 39-3-216, MCA, is amended to read: 

•39-J-216. Hearing. (1) If the department determines 

that a wage claim exists and the employer does not appeal 

the determination, the department may enter a default order 

against the employer for the amount of wages due and owing. 

The department may enforce the default order pursuant ta 

39-3-212. 

tltil.l When the department determines that a wage claim 

exists and if it fails to settle the claim with the parties, 

it shall cause the matter to be brought to a hearing before 

a department hearings officer. The hearing must be conducted 

according to contested case procedures under Title 2, 

chapter 4, part 6, except that the hearings officer is not 

bound by statutory or common-law rules of evidence. 

tit.ill The decision of the hearings officer is final 

unless further review is initiated pursuant to 39-3-217 

within 15 days after the decision is mailed to each party 1 s 

last-known address. The period may be extended by the board 

for good cause.'' 

Section 4. Sect ion 3 9-3-604, MCA, is amended to read: 

"39-3-604. Bond to be filed bond requirements 

-3- HB 336 
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payment -- exception. (1) Except as provided in 39-3-605 and 

subsection (4) e!--~ftis--see~ien, a person operating a 

business as a restaurant, bar, or tavern is required to file 

a bond equal to at least double the amount of the projected 

semimonthly payroll with the commissioner. The bond sftaii at 

a½¼-~tm~e must be kept in full force and effect, and any 

cancellation or revocation of the bond or withdrawal of the 

sureties from the bond is grounds for enjoining the 

operation of business, as provided for in 39-3-607, until a 

new bond of like tenure and effect is filed and approved. 

(2) The bond required by subsection (1) er-th¼s-seetteft 

must be filed with the commis.sioner .. The state of Montana 

must be named as the obligee, with good and sufficient 

sureties to be approved by the attorney general .. 

(3) The bond must be-eondi~ioned--to assure that the 

employees who perform labor or other personal services are 

guaranteed their wages in-the-event if the person ceases 

operation of the business for any reason and is unable to 

pay the wages due and owing the employees and ee must assure 

payment due the department as a result of payroll taxes. 

(4j The bond must first be used to pay wages due and 

owing_ employees, then to pay payroll taxes due the 

department. The bond may not be used to pay an amount due 

the state com£ensation mutual insurance fund established in 

39-71-2313. 
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t4till Except as provided in 39-3-605(2), this section 

does not apply to any person who has operated the same 

restaurant, bar, or tavern continuously since October 1, 

1980." 

Section 5. Section 39-3-605, MCA, is amended to read: 

"39-3-605. Waiver of bond -- new or additional bond -­

exemption. (l} After 3 years of compliance with this part, 

the commissioner shall waive the provisions of 39-3-604 for 

9 any person showing compliance with the applicable provisions 

10 of the Fair Labor Standards Act and all the applicable laws 

11 

12 

l3 

14 

administered by the department. 

(2) Notwithstanding 39-3-604t4till 

of this section, the commissioner may 

operating a restaurant, bar, or tavern, 

and subsection (1) 

require a person 

including a person 

15 who has been in business since October 1, 1980, or for over 

16 3 years, to file a new bond or a bond of a greater amount 

17 than double the semimonthly payroll whenever the person 

18 operating a restaurant, bar, or tavern defaults on the 

19 payment of wages, OR payroll taxes,-or-wor~ers~-eempeneaeien 

20 p~em¼ums. 

2l (3) A person who owns and operates a restaurant, bar, 

22 or tavern is exempt from the provisions of 39-3-604 to the 

23 extent that 39-3-604 would otherwise require filing of a 

24 bond based on the payroll and wages attributable to members 

25 of the immediate family of the person who owns and operates 
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the restaurant, bar, or tavern." 

NEW SECTION. Section 6. Effective date. (This act] is 

effective July 1, 1991. 

NEW SECTION. Section 7. Applicability. [This act] 

applies to all wage claims filed with the department of 

labor and industry on or after July 1, 1991. 

-End-
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SEHATE STANDING COHHITTEE REPORT 

HR. PRESIDENT, 

Pagel of l 
March 14, 1991 

We, your committee on Labor and Employment Relations having had 
under consideration House Bill No. 336 (third reading copy -­
blue), respectfully report that House Bill No. 336 be amended and 
as so amended be concurred in, 

1. Page 1, line 25. 
Following, "~" 
Strikes "HAY" 
Inserts "must" 

2. Page 2, line 15. 
Following, "HQ!" 
Strikes "EXCEED" 
Inserts "be less than" 

~d1~i;t 
563/1/S: ._;i.,otJ 
Sec. ofSenate 

Signed, ~~'ii: 
Thomas E. Towe, Vice-Chairman 

... 

SENATE 

H8 31' 



SERATE STARDIHG COMMITTEE REPORT 

HR. PRESIDENT, 

Page 1 of 2 
March 26, 1991 

We, your committee on Labor and Employment Relations having had 
under consideration House Bill No. 336 (third reading copy -­
blue), respectfully report that House Bill No. 336 be amended and 
as so amended be concurred in: 

Strike the Labor and Employment Relations Standing Committee 
Report dated March 14, 1991 in its entirety and concur in the 
following a■endments, 

1. Title, line 5. 
Follo~ing1 •• AN ACT. 
Strike, "AUTHORIZING" 
Insert, "REVISING THE STATE WAGE PROTECTION LAWS; REQUIRING AN 

EMPLOYER TO PAY A PENALTY TO AN EMPLOYEE" 

2. Title, lines 6 and 7. 
Following, ~R-B-'flt"Hf• on line 6 
Strike, remainder of line 6 through "EMPLOYER" on line 7 

3. Title, line 15. 
Following, ·39-3-206, • 
Insert1 "39-3-208,• 

4. Page 1, line 25. 
Following, -~• 
Strike, "!IAX. ___ _ 
Insert, '" ■ust" 

5. Page 2, lines 7 ands. 
Following, -~• 
Strike, re■ainder of line 

6. Page 2 1 line 15. 
Following1 ·NoT .. 
Strikes .EXCEED. 
Insert, "be less than• 

7 through "ill" on line 8 

650943SC, SJ i 

1. Page 2, line 18. 
Following: line 17 

Page 2 of 2 
March 26, 1991 

Insert: •(3) Nothing in this section may be construed to relieve 
an employer from the requirement ta pay an employee the full 
amount of wages due, including interest, if the employer is 
found in violation of this part. 
Section 2. Section 39-3-208, HCA, is amended to read1 
"39-3-208. Contracts in violation of part void. Any 

contract or agreeaent made between any person, partnership, or 
corporation and any party in his or its employ the provisions of 
which violate, evade, or circumvent this part is unlawful and 
void, but S'ttetr the employee may sue to recover his wages earned, 
together with the 5+ penalty and interest specified in 39-3-206 
or separately to recover the penalty and interest if the wages 
have been paid.~" 
Renumber, subsequent s~ctions 

/$: 3-2£-?1 
Coord. 

;5,S d-ab 
Sec. of Senate 

/I: ;;Le) 

Signed, ca:.~.~ 
Tho■aa E. Towe, Vice Chairaan 

SENATE 
HI'! !31,. 
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BOUSE BILL NO. 336 

INTRODUCED BY SIMPKINS 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

A B!LL FOR AN ACT ENTITLED: "AN ACT A8TH0RfSfN6 REVISING 

THE STATE WAGE PROTECTION LAWS; REQUIRING AN EMPLOYER TO PAY 

A PENALTY TO AN EMPLOYEE THB--BBPAR~MENT--0P--bAB0H-AN0 

fN08S~R¥-T0-RBTAfN PA¥MBN~--~--AN--BMPb0¥BE--0P A--PENAbT¥ 

A55ESSB0-AN-BMPb0¥EH FOR FAILURE TO PAY WAGES DUE; REQUIRING 

AN EMPLOYER TO PAY THE EMPLOYEE ANNUALIZED INTEREST ON 

UNPAID WAGES; AUTHORIZING THE DEPARTMENT TO ENTER A ~EFAULT 

ORDER IN A WAGE CLAIM AND TO ENFORCE THE DEFAULT ORDER; 

ESTABLISHING A PRIORITY FOR BOND PAYMENT UNDER THE 

RESTAURANT, BAR, AND TAVERN WAGE PROTECTION ACT; PROHIBITING 

BOND PAYMENT TO THE STATE COMPENSATION MUTUAL INSURANCE 

FUND; AMENDING SECTIONS 39-3-206, 39-3-208, 39-3-212, 

39-3-216, 39-3-604, AND 39-3-605, MCA; AND PROVIDING AN 

EFFECTIVE DATE AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 39-3-206, MCA, is amended to read: 

"39-3-206. Penalty for failure to pay wages at times 

specified in law. Any DJ_ An employer, as ~tle~-empieye~-t~ 

defined in this part, who fails to pay any of l1is e~pl~yee~ 

as provided in this part or violates any other provisicn 0E 

~na ,..,.,,.,,,, <="<•' 
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this part shall-be is guilty of a misdemeanor. A penalty 

shall ffltl~e MAY MBST MA¥ MUST also be assessed against and 

paid by s~eft the employer and-beeome-dtte--stte~--efflproyee--a9 

fo¼lew~~--a--sum--eqtl±va±ent--~o--~he-f±xed-amoant-0£ to the 

departme"t EMPLOYEE in an amount egtlel-to-5% NOT TO EXCEED 

100\ of the wages due and unpaid shall-be-assessed £or-eaeh 

day,-e~eept-Sttndays-and-legal-holideys, ttpon-wh±eh-s~ch tha~ 

the-employer~s fa±¼ttre to-pay eontinttes-after-the--day ttpon 

whie~--stteh wages-wer~-dtte,-BB~-H0~-bESS-~HAN-~HE-WASBS-B0H 

PbHS-fN~ERBST-PA¥MEN~-RSOHfREB-!N--SHBSBe~f6N--fil,~ exeept 

that--sucn However,--~e-Ea±lare-shali-not-be-deemed-±s-not 

eonsidered-to-continHe-more-than-i8-days-after-the-date-stteh 

the-wage~-were-d~eo 

(2) THE EMPLOYER SHALL ALSO PAY THE EMPLOYEE ANNUALIZED 

INTEREST ON THE UNPAID WAGES FROM THE DATE THE WAGES WERE 

DUE. THE INTEREST MUST BE CALCULATED BY THE DEPARTMENT AND 

COMPOUNDED ANNUALLY, BUT THE ANNUALIZED RATE MAY NOT EK€EE0 

BE--bBSS-~HAN EM€EBB BE LESS THAN 2 PERCENTAGE POINTS A YEAR 

ABOVE THE PRIME RATE OF MAJOR NEW YORK BANKS ON THE DATE OF 

SETTLEMENT. 

(3) NOTHING IN THIS SECTION MAY BE CONSTRUED TO RELIEVE 

AN EMPLOYER FROM THE REQUIREMENT TO PAY AN EMPLOYEE THE FULL 

AMOUNT OF WAGES DUE, INCLUDING INTEREST, IF THE___E;_MPLOYER IS 

FOUliD_ IN VIOLATION OF THIS PART." 

SECTION 2. SECTION 39-3-208, MCA, IS AMENDED TO READ: 

-2- HB 336 
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"39-3-208. Contracts in violation of part void. Any 

contract or agreement made between any person, partnership, 

or corporation and any party in his or its employ the 

provisions of which violate, evade, or circumvent this part 

is unlawful and void, but Stte~ the employee may sue to 

recover his wages earned, together with the s, penalty and 

interest specified in 39-3-206 or separately to recover the 

penalty and interest if the wages have been paid. 11 

Section 3. Section 39-3-212, MCA, is amended to read: 

"39-3-212. Court enforcement of administrative 

decision. A department default order, a decision of the 

hearings officer, if the decision is not appealed to the 

board, or a decision of the board, if judicial review is not 

sought, may be enforced by application by the commissioner 

to a district court for an order or judgment enforcing the 

decision, The commissioner shall apply to the district court 

where the employer has its principal place of business or in 

the first judicial district of the state. A proceeding under 

this section is not a review of the validity of the 

administrative decision." 

Section 4. section 39-3-216, MCA, is amended to read: 

"39-3-216. Bearing. (l) If the department determines 

that a waqe claim exists and the employer does not appeal 

the determination, the department may enter a default order 

against the employer for the amount of wages due and owing. 
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The department may enforce the default order pursuant to 

39-3-212. 

t¼till When the department determines that a wage claim 

exists and if it fails to settle the claim with the parties, 

it shall cause the matter to be brought to a hearing before 

a department hearings officer. The hearing must be conducted 

according to contested case procedures under Title 2, 

chapter 4, part 6, except that the hearings officer is not 

bound by statutory or common-law rules of evidence. 

+~till The decision of the hearings officer is final 

unless further review is initiated pursuant to 39-3-217 

within 15 days after the decision is mailed to each party's 

last-known address. The period may be extended by the board 

for good cause." 

Section 5. Section 39-3-604, MCA, is amended to read: 

"39-3-604. Bond to be filed -- bond requir.,.ents = 
payment -- exception. (1) Except as provided in 39-3-605 and 

subsection (4) 0£--th¼s--seeeion, a person operating a 

business as a restaurant, bar, or tavern is required to file 

a bond equal to at least double the amount of the projected 

semimonthly payroll with the commissioner. The bond sh~¼¼ ae 

22 D¼¼--ttmes ~ be kept in full force and effect, and any 

23 

24 

25 

cancellation or revocation of the bond or withdrawal of the 

sureties from the bond is grounds for enjoining the 

operation of business, as provided for in 39-3-607, until a 
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·-

new bond of like tenure and effect is filed and approved. 

(2) The bond required by subsection {l) 0£-~hi9-9eee±on 

must be filed with the commissioner. The state of Montana 

must be named as the obligee, with good and sufficient 

sureties to be approved by the attorney general. 

(3) The bond must ~e--eondi~ioned-te assure that the 

employees who perform labor or other personal services are 

guaranteed their wages ±"--tfte-eYent if the person ceases 

operation of the business for any reason and is unable to 

pay the wages due and owing the employees and ee must assure 

payment due the department as a result of payroll taxes. 

(4) The bond must first be used to pay wages due and 

owing employees, then to pay payroll taxes due the 

department. The bond may not be used to pay an amount due 

the state comeensation mutual insurance fund established in 

39-71-2313. 

t•till Except as provided in 39-3-605(2), this section 

does not apply to any person who has operated the same 

restaurant, bar, or tavern continuously since October 1, 

1980. 0 

Section 6. section 39--3-605, MCA, is amended to read: 

•]9-3-605. Waiver of bond new or additional bond 

exemption. (l) After 3 years of compliance with this part, 

24 the commissioner shall waive the provisions of 39-3-604 Eor 

25 any person showing compliance with the applicable provisions 
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of the Fair Labor Standards Act and all the applicable laws 

administered by the department. 

(2) Notwithstanding 39-3-604t~till and subsection (1) 

of this section, the commissioner may require a person 

operating a restaurant, bar, or tavern, including a person 

who has been in business since October 1, 1980, or far over 

3 years, to file a new bond or a bond of a greater amount 

than double the semimonthly payroll whenever the person 

operating a restaurant, bar, or tavern defaults on the 

payment of wages, OR payroll taxes,-er-we~kers~-eempeftsa~~eft 

~r~ffl¼ttfflS. 

(3) A person who owns and operates a restaurant, bar, 

or tavern is exempt from the provisions of 39-3-604 to the 

extent that 39-3-604 would otherwise require filing of a 

bond based on the payroll and wages attributable to members 

of the immediate family of the person who owns and operates 

the restaurant, bar, or tavern." 

NEW SECTION. Section 7. Effective date. (This act] is 

effective July 1, 1991. 

NEW SECTION. Section 8. Applicability. [This act] 

applies to all wage claims filed with the department of 

labor and industry on or after July 1, 1991. 

-End-
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