
HOUSE BILL NO. 261 

INTRODUCED BY KILPATRICK, BRADLEY, BENGTSON, WALLIN, 
BIANCHI, DAVIS 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 
ON MARKETING OF MOTOR FUELS 

JANUARY 19, 1991 

FEBRUARY L6, 1991 

FEBRUARY 18, 1991 

FEBRUARY 23, 1991 

FEBRUARY 25, 1991 

FEBRUARY 26, 1991 

FEBRUARY 27, 1991 

MARCH 26, 1991 

MARCH 28, 1991 

APRIL 1, 1991 

APRIL 8, 1991 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & ECONOMIC DEVELOPMENT. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT-ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 64; NOES, 35. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & INDUSTRY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 42; NOES, 8. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE, 

SECOND READING, AMENDMENTS 



APRIL 9, 1991 

CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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INTRODUc,¢D 
{k,t ,,,,._,I:., J 

BY 

~,5.£ BILL NO. ~ 
BY 1r ~u•h• ;.J, r, 1 !.J/~07,., !-~ ~ ~--' 
REQ1JST OF THE JOINT I':TEZscoMMITTE~J-i.<::7 

ON MARKETING OF MOTOR FUELS 

A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING A BUSINESS 

FROM DISCRIMINATING IN THE PRICE CHARGED TO DIFFERENT 

PURCHASERS OF COMMODITIES OF LIKE GRADE AND QUALITY; 

PROVIDING A METHOD OF ENFORCEMENT; PROVIDING FOR PENALTIES 

AND REMEDIES FOR PRICE DISCRIMINATION; AMENDING SECTIONS 

30-14-219, 30-14-222, 30-14-223, AND 30-14-224, MCA; AND 

PROVIDING AN APPLICABILITY DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it grants additional rulemaking authority to the department 

of commerce. 

Under new sections of the bill, the department may adopt 

rules interpreting [sections 1 and 2). The rules must be 

consistent with the regulations, rules, and decisions of the 

federal trade commission and the federal courts relating to 

the provisions of the federal Robinson-Patman 

Anti-Discrimination Act regarding price discrimination as 

codified in 15 U.S.C. l3(b) and (c). 
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LC 0039/01 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Discrimination in price. (l) 

It is unlawful for a business to discriminate, directly or 

indirectly, in the price charged to different purchasers of 

commodities of like grade and quality if the effect of the 

discrimination upon other businesses or customers is to 

substantially lessen competition, to create a monopoly in 

any line of commerce, or to injure, destroy, or prevent 

competition with any business that grants or knowingly 

receives the benefit of the discrimination. 

(2} This section does not prohibit: 

(a) price differentials that make due allowance for the 

costs of manufacture, sale, or delivery resulting from the 

differing methods or quantities in which the commodities are 

sold or delivered to the purchasers; 

(b) businesses engaged in selling commodities from 

selecting their own customers in bona fide transactions and 

not in restraint of tradei or 

(c) price changes from time to time made in response to 

changing conditions affecting the market for, or the 

marketability of, the commodities, including but not limited 

to actual or imminent deterioration of perishable goods, 

obsolescence of seasoned goods, distress sales under court 

process, or sales in good faith in discontinuance of 

business in the goods concerned. 
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(3) It is unlawful for a business to discriminate in 

favor of one purchaser against another purchaser of a 

processed or unprocessed commodity bought for resale by 

contracting to furnish, by furnishing, or by contributing to 

the furnishing of any service or facility connected with the 

processing, handling, sale, or offering for sale of the 

commodity purchased upon terms not accorded to all 

purchasers on proportionally equal terms. 

(4) It is unlawful for a business to knowingly induce 

or receive a discrimination in price that is prohibited by 

this section, 

NEW SECTION. Section 2. Return of net earnings or 

surplus of cooperative association -- exemption of nonprofit 

institution from price discrimination provisiona (1) 

{Section 1] may not be construed to prevent a cooperative 

association from returning to its members, producers, or 

consumers, in proportion to their purchases or sales from, 

to, or through the association, all or any part of the net 

earnings or surplus resulting from its trading operations. 

(2) [Section l] does not apply to the purchase of 

supplies for its own use by a school, college, university, 

public library, church, hospital, or charitable institution 

not operated for profit. 

Nl::W SECTION. Section 3. Federal interpretation 

rules determining unfair competition and deception. (1) It 
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is the intent of the legislature that in construing 

[sections 1 and 2], due consideration and weight be given to 

the interpretations of the federal trade commission and the 

federal courts relating to the provisions of the federal 

Robinson-Patman Anti-Discrimination Act regarding 

discrimination in price that are codified in 15 U.S.C. 13(b) 

and (c). 

(2) The department may make rules interpreting the 

provisions of [sections 1 and 2]. The rules may not be 

inconsistent with the rules, regulations, and decisions of 

the federal trade commission and the federal courts relating 

to the provisions of the federal Robinson-Patman 

Anti-Discrimination Act regarding discrimination in price 

that are codified in 15 U.S.C. 13(b) and (c). 

NEW SECTION. Section 4. Burden of rebutting prima 

facie case of discrimination. (1) In a proceeding for a 

violation of [section l], if proof is made that there has 

been discrimination in price, the burden of rebutting the 

prima facie case by showing justification is upon the person 

charged with a violation of (section 1}. 

(2) A seller may rebut the prima facie case by showing 

that a lower price to a purchaser was made in good faith to 

meet an equally low price of a competitor. 

Section 5. Section 30-14-219, MCA, is amended to read: 

"30-14-219. Recovery on illegal contracts forbidden. A 

-4-
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contract, express or implied, made by a person in violation 

of any of the provisions of 30-14-205 through 30-14-218 or 

1..§_ection 1] is an illegal contract and no recovery the~ee~ 

may be had on the contract.'' 

Section 6. Section 30-14-222, MCA, is amended to read: 

"30-14-222. Injunctions damages -- attorney fees --

costs -- production of evidence. (1) Any person, if injured 

thereby, or the attorney general may maintain an action to 

enjoin a continuance of an act in violation of 30-14-205 

through 30-14-218 or [section 1) and for the recovery cf 

damages4 If in stteh the action the court finds that the 

defendant is violating or has violated any of the provisions 

of 30-14-205 through 30-14-21B or [section JJ, it shall 

enjoin the defendant from a continuance ~hereoE of the act. 

It is not necessary to allege er prove aclual damages to the 

plaintiff. 

( 2) In addition to 9tleh injunctive relief, the 

plaintiff is entitled to recover from the defendant three 

times the amount of actual damages sustained plus attorney 

fees and costs of suit. 

(3) A defendant in an action brought under this section 

may be required to testify under the Montana Rules of Civil 

Procedure. In additionL the books and records of eny-sueh 

the defendant may be brought into court and introduced into 

evidence by reference. He--i~ferme~ion Information so ---··---

-5-

l 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0039/01 

obtained may not be used against the defendant as a basis 

for a misdemeanor prosecution under 30-14-205 through 

30-14-218L ttnd 30-14-224, o__I_(seclion ____!_j." 

Section 7. Section 30-14-223, MCA, is amended to read: 

"30-14-223. Department to institute suit. Upon the 

third violation of any of the provisions of 30-14-205 

through 30-14-218 or [section l] by any business, the 

department shall institute proper suits or quo warranto 

proceedings in a court of competent jurisdiction for the 

forfeiture of its charter, rights, franchises or privileges, 

and powers exercised by ~tteh the business and to permanently 

enjoin it from transacting business in this state. If 1n 

stteh the action the court finds that the business is 

violating or has violated any of the provisions of 30-14-205 

through 30-14-218 Q_£_ [section 1), it shall enjoin the 

business from doing business in this state permanently or 

for ~~eh! time as the court orders or shall annul the 

charter or revoke the franchise of stteh the business.'' 

Section 8. Section 30-14-224, MCA, is amended to read: 

"30-14-224. Penalties. (1) Except as otherwise provided 

in this section, a person, whether as principal, agent, 

officer, or director, who violates any of the provisions of 

30-14-206 through 30~14-218 or [section l] is guilty of a 

misdemeanor for each single violation and upon conviction 

th~reef shall be fined not less than $100 or more than 
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1 $1,000 or imprisoned for a term not to exceed 6 months, or 

2 both. 

3 

4 

5 

( 2) A violation of 30-14-205 is punishable by 

imprisonment in the county jail for a period of not less 

than 24 hours or more than 1 year or by~ fine not exceeding 

6 $25,000, or both. 

7 

8 

9 

10 

11 

12 

{3) When there is a violation of 30-14-216, in addition 

to the penalty specified in subsection (1), the court before 

which a conviction is had shall, within 10 days after 

judgment of conviction is given, forward a certified copy of 

the judgment to the department of agriculture and that 

department shall revoke any license issued to the person so 

13 convicted. f~-,tleh-ea~e-~o ~ new license may not be granted 

14 to the person whose license is revoked or to anyone either 

15 directly or indirectly engaged with him in ~~eh the business 

16 for a period of 1 year.'' 
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NEW SECTION. Section 9. Codification instruction. 

[Sections 1 through 4] are intended to be codified as an 

integral part of Title 30, chapter 14, part 2, and the 

provisions of Title 30, chapter 14, part 2, apply to 

[sections l thrnugh 4]. 

NEW SECTION. Section 10. Saving clause. [This act] 

23 does not affect rights and duties that matured, penalties 

24 that were incurred, or proceedings that were begur1 before 

25 [the effective date of this act]. 
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1 NEW SECTION. Section 11. Severability. If a part of 

2 (this act] is invalid, all valid parts that are severable 

J from the invalid part remain in effect. If a part of [this 

4 

5 

actl is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

6 severable from the invalid applications. 

7 

8 

9 

10 

NEW SECTION. Section 12. Applicability. The pcovisions 

of [this act] apply to any contract for the sale or purchase 

of a commodity entered into an or after [the effective date 

of this act]. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0261, as introduced. 

DESCRIPTION OF PROPOSED LEGI_S_U_TlQ['l: 

An act prohibiting a business from discriminating in the price charged to different purchasers of commodities of like grade 
and quality; providing a method of enforcement; providing for penalties and remedies for price discrimination; amending 
sections 30-14-219, 30-14-222, 30-14-223, and 30-14-224, MCA; and providing an applicability date. 

ASSUMPTIONS: 

Department of Justice: 

1. The Attorney General may maintain an action to enjoin a continuance of an act in violation of the proposed legislation. 
2. Adjudicating price discrimination complaints will require an additional attorney, an investigator, one clerical position 

and associated costs. 

Department of Commer=: 

3. Department of Commerce will be given additional rulemaking authority and enforcement responsibilities. 
4. Approximately fifteen business per year will report violations pertaining to discrimination in prices charged to 

purchasers of commodities to the Department of Commerce. 
5. The investigation and prosecution of complaints pertaining to price discrimination will require two attorneys with 

expertise in prosecuting cases, one investigator, one paralegal/secretary and associated expenses. 
6. The Department of Commerce does not currently have office space available for the proposed program. 

FISCAL IMPACT: 
see next page 

\ -, 

; . ·' J ( //-:.>/ ) 
/--v.i --..L.~~..-t"~ 

ROD SUNDSTED. BUDGET DIRECTOR 
1-<i- -11 

DATE 
Office of Budget and Proe,ram Planning 

TOM Kll.PATRICK, l'RI~RY SPONSOR 

Fiscal Note f'u, HB0761, as introduced. 

DATE 

ti& 2,1 



Fiscal Note Request, HB0261 ,ls inl 1·_<>duced 

Form BD-15 
Page 2 

FISCAL IMPACT: 

DeQartment of Justice 
Current Law 

ExQenditures: 
FTE 0.00 
Personal Services 0 
Operating Costs 0 
Equipment 0 

Total 0 
Funding: 
General Fund 0 

DeQt. of Commerce: 
Current Law 

E:<Qenditures: 
FTE 0.00 
Personal Services 0 
Operating Costs 0 
Equipment 0 

Total 0 
Fundinp: 
General Fund 0 

FY 92 
Pro2osed Law 

3.00 
99,000 
22,500 

7 500 
129,000 

129,000 

FY 92 
Pro12osed Law 

4.00 
123,017 

71,607 
11 000 

205,624 

205,624 

EFFEGT ON COUNTY_QR_ OTHER LOCAL REVENUES OR EXPENDITURES: 

FY 93 
Difference Current Law Pro2osed Law Difference 

3.00 0.00 3.00 3.00 
99,000 0 99,000 99,000 
22,500 0 22,500 22,500 

7 500 0 0 0 
129,000 0 121,500 121,500 

129,000 0 121,500 121,500 

FY 93 
Difference Current Law Pro2osed Law Differenc" 

4.00 0.00 4.00 4.00 
123,017 0 123,017 123,017 

71,607 0 71,607 71,607 
11 000 0 0 0 

205,624 0 194,624 194,624 

205,624 0 194,624 194,624 

Section 30-14-224, MCA, provides for criminal penalties in violation of the proposed act which may involve county 
attorneys in the prosecution of price discrimination cases. 

Nd :J.t,/ 
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HOUSE BILL NO. 261 

INTRODUCED BY KILPATRICK, BRADLEY, BENGTSON, WALLIN, 

BIANCHI, DAVIS 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON MARKETING OF MOTOR FUELS 

A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING A BUSINESS 

FROM DISCRIMINATING IN THE PRICE CHARGED TO DIFFERENT 

PURCHASERS OF COMMODITIES OF LIKE GRADE AND QUALITY; 

PROVIDING A METHOD OF ENFORCEMENT; PROVIDING FOR PENALTIES 

AND REMEDIES FOR PRICE DISCRIMINATION; AMENBiN6-SE€~i0N5 

38-¼4-i¼9,-38-¼4-z22,-38-¼4-2237--ANB--30-¼4-2247--MEA7 AND 

PROVIDING AN APPLICABILITY DATE." 

S~A~EMEH~-0P-iN~EH~ 

A--statement-0£-±ntent-±s-reqtt±red-for-th±~-b±¼i-beeattse 

±t-grants-add±t±ona¼-rtt¼emaking-attthority-to-the--de~artment 

of-eoffll'fterce. 

Hnder-new-seetions-or-the-b±±±,-the-department-ffiay-adopt 

rtt¼es--±~terpret±ng--tseetions--l--and-~1~-~he-rtt¼es-mttst-be 

eo~sistent-with-the-regtt¼ations;-rtt¼ee,-and-dee±s±ons-0£-the 

£edera¼-trade-eoffl1ft±ss±on-and-the-federa¼-eottrts-re¼at±ng--~o 

the----provis±ons----0£----the----federa¼----Rob±nson-Patman 

Ant±-e±~er+m±netion--Aet--regarding--pr±ee-rl±scr±m±nation-os 

eod±£±ed-±n-¼5-87S7E,-¼3t~t-and-tet, 
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HB 0261/02 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Discrimination in price. ( 1) 

It is unlawful for a business to discriminate, directly or 

indirectly, in the price charged to different purchasers of 

commodities of like grade and quality if the effect of the 

discrimination upon other businesses or customers is to 

substantially lessen competition, to create a monopoly in 

any line of commerce, or to injure, destroy, or prevent 

competition with any business that grants or knowingly 

receives the benefit of the discrimination. 

(2) This section does not prohibit: 

(a) price differentials that make due allowance for the 

costs of manufacture, sale, or delivery resulting from the 

differing methods or quantities in which the commodities are 

sold or delivered to the purchasers: 

(b) businesses engaged in selling commodities from 

selecting their own customers in bona fide transactions and 

not in restraint of trade; or 

(c) price changes from time to time made in response to 

changing conditions affecting the market for, or the 

marketability of, the commodities, including but not limited 

to actual or imminent deterioration cf perishable goods, 

obs0lesc~n,·~ o~ s~Jsoned gocds, distress sales ~~de~ c~urt 

process, vr sa~es in good faith in discontinuance of 

SECOND READING 
-2- HB 261 
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business in the goods concerned. 

(3) It is unlawful for a bus:ness to discriminate in 

favor of one purchaser against another purchaser of a 

processed or unprocessed corri.rnodity bought for resale by 

contracting to furnish, by furnishing, or by contributing to 

the furnishing of any service or facility connected with the 

processing, handling, sale, or offering for sale of the 

commodity purchased upon terms not accorded to all 

purchase~s on proportionally equal terms. 

I 4 I It is unlawful for a business to knowingly induce 

or receive a discrimination in price that is prohibited by 

this section. 

NEW SECTION. Section 2. Return of net earnings or 

surplus of cooperative association -- exemption of nonprofit 

institution from price discrimination 

[Section l} may not be construed to prevent 

provision. ( l) 

a cooperative 

association from returning to its members, producers, or 

consumers, in proportion to their purchases or sales from, 

to, or through the association, all or any part of the r.et 

earnings or surplus resulting from its trading operations. 

(2) [Section l] does not apply to the purchase of 

supplies for its own use by a school, college, university, 

public library, church, hospital, or charitable institution 

not operated for profit. 

NEW SECTION. Section 3. Federal interpretation 

-3- HB 261 
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r~¼e9-de~e~m~"~"g-ttn£air-eompetttteft-aftd-deeeption. tit It 

is the intent of the legislature that in construing 

[sections 1 and 2], due consideration and weight be given to 

the interpretations of the federal trade commission and the 

federal courts relating to the provisions of the federal 

Robinson-Patman Anti-Discrimination Act regarding 

discrimination in price that are codified in 15 U.S.C. 131b) 

and (c). 

trt--~he--de~a~tmeftt--may--make--rtt¼es--interpret¼ng-the 

pro~isiens-0E-tseetion9-¼-and--i7~--~he--r~±e3--N!y--no~--ee 

ineensistent--w~th--the-rtt¼e97-regtt¼~t~ens,-snd-dee¼3ions-M 

the-feCera¼-trade-eeftUftission-and-the-feder~¼-ee~rts-re¼atin9 

to---the---prov¼siofts---0£---the---federa¼---Robtnson-P~tman 

Anti-Btserimination-Aet-regard±ng--d±serimination--in--priee 

that-are-ee<l¼f¼ed-¼"-¼5-e.s.e.-±3tbt-a"d-tet, 

NEW SECTION. Section 4. Burden of rebutting prima 

facie case of discrimination. (1) In a proceeding for a 

v~olation of {section l], if proof is made that there has 

been discrimination in price, the burden of rebutting the 

prima facie case by showing justification is upon the person 

charged with a violation of [section 1). 

(2) A seller may rebut the prima facie case by showing 

that a lower price to a purchaser was made in g·ood faith to 

meet an equally low price of a competitor. 

Seetion-s~--seetion-38-¼♦-~¼9,-M€A,-i9-amended-to-~eaa~ 
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u3e-t4-i½9o--Reeovery--on-i½¼egai-eentraets-rerbiddeno-A 

contraet,-express-or-imp¼¼ed,-made-by-a-person-in--vioiation 

o£--any--o£-the-pro¥isions-e£-38-i4-i9S-throttgh-38-¼4-%¼8-or 

tseetion-lt-is-an-i½¼ega¼-eontraet-and-fto--recevery--thereon 

may-be-had-on-t~e-eontraet.n 

Seetion-6o--Seetien-39-i4-%%%7-M€A,-is-amended-to-read~ 

~39-¼4-%%%,--fnjttnetiens-----dama9es----attorne7-£ees--­

eosts----prodttet¼on-0£-eY±denee,-flt-Any-person;-i£--±n;ttred 

thereby7--or--the-attorney-generai-may-maintain-an-aetion-to 

enjoin-a-cont±nttance-0£-an-aet--in--vio¼at±on--0£--30-±~-~es 

throttgh--38-i4-i¼B--or--tseetion--rt-and-£or-the-reeovery-of 

dama9eso-¼f-±n-stteh-~-aet±en--the--eonrt--f±nds--that--the 

defendant-is-•±oiat±ng-or-has-vioiated-any-0£-the-provts±ons 

o£--38-i4-z8S--thrott~h--38-i4-ri8--or--tseetio~-tf,-it-sho½½ 

enjoin-the-defendant-£rem-a-eont±nttanee-thereo£-o£-the--aeto 

it-±s-not-neeeeeary-to-aiiege-or-prove-aettta½-damages-to-the 

p±a±nt±££o 

tit--¼n---add±tien---to---etteh--±njunet±ve--reiief,--the 

pia±ntiff-~s-entitied-to-reeover-£rom--the--de£endant--three 

times--t~e--amottnt-of-aetua¼-damages-snsta±ned-p±tts-attorney 

£ees-and-eoets-of-su±t, 

t37--A-defendant-tn-an-aet±on-brottght-under-th±e-seet±on 

may-be-reqtt±red-to-~est±fy-ttnder-the-Montene-Rtties-0£--e±v±½ 

Proeedttre,--fn--add±t±enL--tne-boo~e-anO-reeord~-o~-any-eneh 

the-defendant-may-be-bro~ght-±nto-eettrt-and-±ntrodtteed--±nto 
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ev±denee---by---referenee,--No--±n£orfflat±on--~n£ormat±on--eo 

obtained-may-noe-be-tlsed-against-the-detendant--as--a--bas±s 

£er---a--misdemeaner--preseetttion--ttnder--38-½4-i8S--thrott9k 

38-¼4-ii8I-and-38-¼4-%i4,-or-tseetion-±1o~ 

Seetion-T,--seet±on-38-½4-%i3,-MeA7-is-amended-to-read~ 

u3a-¼4-i~3.--Bepartment--to--±nstitnte--stt±ta--Bpon--the 

third-vio%ation--e£--any--of--the--provisions--o£--38-¼4-~&5 

throttgh--38-14-%¼8--or--fseetion--lt--by--any--etteiness,-the 

department-sha±±-institute--preper--sttits--or--qtto--warranto 

proeeedings--in--a--eottrt--o£-eompetent-;ttri9dietion-£or-the 

for£eitttre-ef-its-eharter,-rights,-franehises-or-priviie9es7 

end--}'Owers--exereised--~y--stteh-- the--bttsiness---and---to 

permanent¼y--enjoin--it--£rom--transaeting--ettsiness-in-this 

state,-%£-in-sttch--the--aetion--the--eottrt--£inds--that--the 

bttsiness--±s-¥io¼atin9-or-has-vio±ated-any-0£-the-provisions 

or-38-¼4-~8S-thro~gh-38-¼4-z¼8--or--tseetioft--¼t,--it--sha½¼ 

enjoin--the--btteiness--ereffl--dotng--bttsiness--in--th±s-state 

permanent±y-or-£or-stteh-~-time-as-the-eottrt-orders-or--sha¼¼ 

anntt~--the--eharter--or--reveke--the--£ranehise--o£-stteh-the 

ett9iness~u 

Seetion-8,--s~ct±on-38-±•-~i4,-MeA,-±s-amended-to-read~ 

u3e-¼♦-%%4o--Pena±t±es,-tT+-Exeept-ae-ethe~wise-~~ovided 

in-th±s-seet~eft7-a--person,--whether--a~--pr±ne±pa±,--a~eftt7 

ofeieer 7 --o~-diree~~~,-w~o-vielate~-an7-ef-~he-pro¥i~¼ons-ef 

38-½4-%86-thro~gh-~tl-i4-%¼B-or-t~eetto"-t1-ie--gui¼ty--er--e 
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misdemeaner--£or--eaeh--sin~ie-vioiation-on~-~pen-eon~iet±on 

~hereoE-shai¼-be-fined-not--±ess--than--$½80--er--more--than 

$r,&&9--or--±mpr±sonee-£or-a-term-not-to-exeeeri-6-month~,-o~ 

both~ 

tit--A--v±o±at±on--0£---36-14-~85---±~---p~n±shabte---by 

±mpr±sonment--in--the--eo~nty--;a±±-for-a-per±o~-0£-not-ie~~ 

then-?4-hottrs-or-more-than-±-year-or-by-~-f±ne-not-exceedin9 

S%5,8897-or-hoth7 

t3t--When-there-±s-a-~±o±at±on-of-38-±4-2±67 -±n-add±t±on 

te-the-pena±ty-specif±ed-±n-sttbseet±on-t±t,-the-eottrt-before 

which-a-eonv±et±on--±s--had--shaiir--w±th±n--ra--days--aEter 

;~d9ment-of-eonv±ct±on-is-1±~en7-forward-a-eertified-eopy-0£ 

t~e--;od9ment--to--t~e--de~ertment--of--a9rieo¼ttlre-and-that 

department-~hat¼-revoke-any-iieen9e-i99oed-to-the-person--so 

convicted~-i~-9tteh-ease-no-~-new-lieen9e-mey- not-ee-g~entee 

to--the--person-whose-t±eeflse-±s-revoked-or-to-enyone-eitfter 

direetty-or-indirectiy-en9aged-with-hiffl-in-saeh-the-bas±ne~s 

£or-a-period-or-¼-year.u 

NEW SECTION. SECTION 5. RECOVERY ON ILLEGAL CONTRACTS 

FORBIDDEN, A CONTRACT, EXPRESS OR IMPLIED, MADE BY A PERSON 

IN VIOLATION OF THE PROVISIONS OF [SECTION 1] IS AN ILLEGAL 

CONTRACT, AND NO RECOVERY MAY BE HAD ON THE CONTRACT. 

NEW SECTION. S,ECTIQN 6. INJUNCTIONS DAMAGES 

PRODUCTION OF EVIDENCE. i l) A PERSON WliO IS INJURED BY A 

VIOLATION OF [SECTION 1) MAY MAINTAIN AN ACTION TO ENJOIN A 
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CONTINUANCE OF AN ACT IN VIOLATION OF [SECTION 1) AND TO 

RECOVER DAMAGES. A COURT, UPON FINDING THAT THE DEFENDANT IS 

VIOLATING OR HAS VIOLATED THE PROVISIONS OF [SECTION 1], 

SHALL ENJOIN THE DEFENDANT FROM CONTINUING THE VIOLATION. IT 

IS NOT NECESSARY TO ALLEGE OR PROVE ACTUAL DAMAGES TO THE 

PLAINTIFF. 

(2) IN ADDITION TO INJUNCTIVE RELIEF, THE PLAINTIFF MAY 

RECOVER FROM THE DEFENDANT THREE TIMES THE AMOUNT OF ACTUAL 

DAMAGES SUSTAINED PLUS ATTORNEY FEES AND COSTS OF SUIT. 

(3) A DEFENDANT IN AN ACTION BROUGHT UNDER THIS SECTION 

MAY BE REQUIRED TO TESTIFY UNDER THE MONTANA RULES OF CIVIL 

PROCEDURE. IN ADDITION, THE BOOKS AND RECORDS OF A DEFENDANT 

MAY BE BROUGHT INTO COURT AND INTRODUCED INTO EVIDENCE BY 

REFERENCE. INFORMATION SO OBTAINED MAY NOT BE USED AGAINST 

THE DEFENDANT AS A BASIS FOR A MISDEMEANOR PROSECUTION FOR A 

VIOLATION OF [SECTION 1]. 

NEW SECTION. SECTION 7. PENALTIES. A PERSON, WHETHER 

A~TING AS A PRINCIPAL, AGENT, OFFICER, OR DIRECTOR, WHO 

VIOLATES A PROVISION OF [SECTION 1] 15 GUILTY OF A 

MISDEMEANOR FOR EACH VIOLATION AND UPON CONVICTION SHALL BE 

FINED NOT LESS THAN $100 OR MORE THAN $1,000 OR IMPRISONED 

FOR A TERM NOT TO EXCEED 6 MONTHS, OR BOTH. 

NEW SECTION. ~ction 8. Codification instruction. 

[Sections 1 through •21 are intended to ~e codified as an 

integral part of Title 30, cha_pter 14, par~--i,- and the 
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l provisions of Title 30, chapter_ 14, par~--i 7 apply to 

2 [sections 1 through 411• 

3 NEW SECTION. Section 9. Saving clause. [This act] does 

4 not affect rights and duties that matured, penalties that 

5 were incurred, or proceedings that were begun before [the 

6 effective date of this act]. 

7 NEW SECTION. Section 10. Severability. If a part of 

8 [this act} is invalid, all valid parts that are severable 

9 from the invalid part remain in effect. If a part of [this 

10 act] is invalid in one or more of its applications, the part 

11 remains in effect in all valid applications that are 

12 severable from the invalid applications. 

13 NEW SECTION. Section 11. Applicability. The provisions 

14 of [this act] apply to any contract for the sale or purchase 

15 of a commodity entered into on or after [the effective date 

16 of this act]. 

-End-
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HOUSE BILL NO. 261 

INTRODUCED BY KILPATRICK, BRADLEY, BENGTSON, WALLIN, 

BIANCHI, DAVIS 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON MARKETING OF MOTOR FUELS 

A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING A BUSINESS 

FROM DISCRIMINATING IN THE PRICE CHARGED TO DIFFERENT 

PURCHASERS OF COMMODITIES OF LIKE GRADE AND QUALITY; 

PROVIDING A METHOD OF ENFORCEMENT; PROVIDING FOR PENALTIES 

AND REMEDIES FOR PRICE DISCRIMINATION; AMENBfNG-SEeTf0NS 

30-l4-?l9,-38-l4-rr?,-38-¼4-ii3,--ANB--38-¼4-i?4,--MeA~ AND 

PROVIDING AN APPLICABILITY DATE." 

STATEMENT-0P-lNTENT 

A--statement-of-intent-is-req~ired-for-thi~-e¼±¼-beeattse 

±t-9rants-additionai-rtt¼em~~in9-autho~ity-to-ehe--department 

of-eofflffl.ereeT 

Hnder-new-seetions-0£-the-bi¼¼,-the-department-mey-adopt 

rttles--interpretin9--t~eetion~--Y--and-i1~-~he-rtt¼es-mttst-be 

eonsistent-with-the-re9ulations,-rtt¼es,-and-deeisions-of-the 

federa¼-trade-eomm±sston-and-the-~ederaY-eottrts-re¼atin9--to 

the----provisions----of----the----federa¼----Robinson-Patman 

Ant±-Biserimi~atien--Aet--re9arri~n9--p~t~~-di~eriminat±on-~~ 

eodifeed-in-¼5-H.S,E.-l3tbt-8nd-teta 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Discrimination in price. ( 1) 

It is unlawful for a business to discriminate, directly or 

indirectly, in the price charged to different purchasers of 

commodities of like grade and quality if the effect of the 

discrimination upon other businesses or customers is to 

substantially lessen competition, to create a monopoly in 

any line of commerce, or to injure, destroy, or prevent 

competition with any business that grants or knowingly 

receives the benefit of the discrimination. 

(2) This section does not prohibit: 

(a) price differentials that make due allowance for the 

costs of manufacture, sale, or delivery resulting from the 

differing methods or quantities in which the commodities are 

sold or delivered to the purchasers; 

{bl businesses engaged in selling commodities from 

selecting their own customers in bona fide transactions and 

not in restraint of trade; or 

(c) price changes from time to time made in response to 

changing conditions affecting the market for, or the 

marketability of, the commodities, including but not limited 

to actJa.l or inuninent deterioration of per_shable goods, 

~bs~les~~nce 0E s~.1~011ed gcods, distress sales ~nee~ c~~rt 

pr~cess, 0r sal~s 1n good faith 1n discon~l~uance of 

THIRD READING 
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business in the goods concerned. 

( 3) It is unlawful for a business to discriminate in 

favor of one purchaser against another purchaser of a 

processed or unprocessed commodity bought for resale by 

contracting to furnish, Dy furnishing, or by contributing to 

the furnishing of any service or facility connected with the 

processing, handling, sale, or offering for sale of the 

commodity purchased upon terms not accorded to all 

purchasers on proportionally equal terms. 

(4) It is unlawful for a business to knowingly induce 

or receive a discrimination in price that is prohibited by 

this section. 

NEW SECTION. Section 2. Return of net earnings or 

surplus of cooperative association -- exemption of nonprofit 

institution from price discrimination provision. (1) 

[Section l] may not be construed to prevent a cooperative 

association from returning to its members, producers, or 

consumers, in proportion to their purchases or sales from, 

to, or through the association, all or any part of the net 

earnings or surplus resulting from its trading operations. 

( 2) [Section 1) does not apply to the purchase of 

supplies for its own use by a school, college, university, 

public library, church, hospital, or charitable institution 

not operated for profit. 

NEW SECTION. Section 3. Federal 

-3-
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rtt¼es-de~erm±ninq-~nfair-eompeeition-and-dee@p~ten. t¼t It 

is the intent of the legislature that in construing 

[sections land 2], due consideration and weight be given to 

the interpretations of the federal trade commission and the 

federal courts relating to the provisions of the federal 

Robinson-Patman Anti-Discrimination Act regarding 

discrimination in price that are codified in 15 U.S.C. 13(b) 

and (c). 

t~t--~he--departmeftt--fflay--make--rtttes--iftterpretiftq-tfte 

pro~±sions-of-tseetions-l-and--~t•--~he--~tties--ffl!ly--not--be 

ineens±stent--w±th--the-rtt¼es,-re9u¼ations,-and-deeisiens-or 

the-rederat-trede-eeft'Uftissien-en~-the-fe~era¼-eettrts-relatinq 

~o---tfte---pro~isions---0£---the---redera¼---Robinson-Patmaft 

Ant¼-Biseriminat±on-Aet-regarding--diseri~inetion--±n--priee 

~hae-a~~-eedi£i~d-i~-iS-8TST€T-i3tet-a~d-tetT 

NEW SECTION. Section 4. Burden of rebutting prima 

facie case of discrimination. {l) In a proceeding for a 

violation of [section 1), if proof is made that there has 

been discrimination in price, the burden o~ rebutting the 

prima facie case by showing justification is upon the person 

charged with a violation of [section l]. 

(2) A seller may rebut the prima facie case by showing 

that a lower price to a purchaser was made in good faith to 

meet an equally low price of a competitor. 

Seet±o~-5.--sect±on-~8-±4-ii97 -MEA,-±s-affl~ftd~ft-to-r~a~~ 
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u3e-1•-il9o--ReeeTery--on-tllegai-eontraets-torbtdden•-A 

eontraet,-express-or-¼mpl±ed,-made-by-a-person-tn--v¼eiatton 

of--any--ot-the-proy±stone-o£-38-i4-i85-tftrottgh-38-¼4-%¼8-or 

tseet±on-¼t-te-an-±i¼e9a¼-eentract-and-no--reeovery--thereon 

fflay-be-had-on-the-contraeto• 

Seetton-6,--Seetton-39-¼4-%%%,-MeA,-±s-amended-to-read~ 

~3e-1+-%%%.--tn~ttnct±ons-----da1M~es----attorney-fees--­

~---prodttet±on-or-evtdeneeo-t¼t-Any-person7-if--±njttred 

thereby7--or--tfte-attorney-general-may-l'l\ainta±n-an-aetton-to 

enjoin-a-eont±nttanee-o£-an-aet--±n--v±o%ation--of--36-¼4-%85 

tftrottgh--38-i4-~¼8--or--tseetion--¼i-and-£or-the-reeovery-o£ 

dama9es•-f£-in-stteh-~-aet±on--~he--eottrt--f¼nds--that--the 

de£endant-~s-vio¼at±n~-or-has-violated-any-o£-the-provis±ons 

of--38-t4-~95--through--38-t4-~¼8--or--fsection-t~7-it-sha¼± 

enjoin-the-de£endant-£rom-a-eontinttaftee-thereo£-of-the--aet~ 

ft-i~-not-neeessary-to-a¼¼ege-er-pr~ve-aettta¼-dama9es-to-the 

plaintiff. 

tit--ln---add±tion---to---stteh--±njttnet±ve--re¼ief,--the 

pla±nti££-±s-ent±t¼ed-to-reeover-£ro~--the--detendant--three 

times--t~e--amottnt-of-aettta¼-damages-sttsta±ned-p½tts-attorney 

£ees-and-eosts-o£-sttit• 

t3t--A-de£endant-¼n-an-aetion-brott9ht-ander-th±s-seetion 

may-he-reqa±red-to-~est±£y-ttnder-the-Montena-R~¼es-of--€ivii 

Proeedttre•--fn--edd±tion~--the-h~oks-and-reeords-ot-any-~tteh 

the-de£endant-may-be-hre~ght-±nto-eonrt-and-tntroda~ed--tnto 
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eYidenee---ey---re£erenee~--No--±n£orfflat¼on--in£ormation--so 

obta±ned-may-not-be-ttsed-against-the-de£endant--as--a--8asis 

for---a--m±sdemeanor--prosec~tion--ttnder--30-¼4-295--throttgh 

39-14-i½Br-and-39-¼4-%%4,-or-tseetion-¼t•• 

Seetion-i•--Seetion-38-t4-%%3T-M€A,-±s-amended-to-read~ 

u3e-±4-%%3T--Bepe:rtment--to--institute--stt±t•--Bpon--the 

thtrd-violation--of--any--or--the--provisions--o~--38-¼•-~es 

tkrottgh--38-¼4-~¼8--or--tseetion--±i--by--any--bttsiness7-the 

department-sha¼¼-institute--prope~--suits--o~--~tto--varranto 

preeeedings--in--a--eottrt--o£-eompetent-jurisdietion-£or-tfte 

£or£e±tttre-o£-ite-eharter,-ri~hts,-£raneh±ses-or-privi¼eqes, 

and--powers--exereised--by--stteh-- the--btts±ness---and---to 

permanent¼y--en;ein--±t--£rom--transaeting--bttsiness-in-this 

state.-f£-in-sttch--the--aetion--the--eo~rt--£inds--that--the 

business--¼s-violating-or-has-vietate~-any-or-the-provisions 

of-3&-¼4-res-thrott9h-38-¼4-~¼9--or--tseet%on--¼t,--±t--~ha¼¼ 

enjo±n--the--btt~±ness--from--do¼n~--eo9±ness--in--this-state 

permanent±y-or-for-soeh-~-t±ffle-as-the-eottrt-erders-or--sha¼¼ 

ennu¼--~he--enarter--or--revo~e--the--£raneh¼se--o£-stteh-the 

htts±nessoll 

See~±on-a.--seet±on-3&-t4-Ti47-M€A,-is-a~ended-to-read~ 

u3e-t4-i%4•--Penait±es,-t¼t-Exeept-as-otherw±se-pro•±~e~ 

±~-th±s-9eet±on,-a--person,--whe~her--as--pr±ne±pa¼,--aqent, 

~r~icer,--or-O±~eeto~,-who-v±olate~-any-of-the-~rev±s±~n~-of 

~0-t4-i06-thro~qn-36-±4-i±8-or~tseet±e~-r+-±s--gu±Tty--or--a 
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misdeMeanor--£or--eaeh--ein9¼e-vio¼ation-end-ttpoft-eonv±etion 

tfter@ef-eha½½-be-iined-not--¼eee--than--~¼88--or--more--than 

$¼7688--or--impri9oned-Eor-a-te~m-not-to-exeeee-6-monthe,-or 

bo~"T 

t~t--A--vieiation--o~---3S-~4-i9S---±e---pttM±ehaOte---er 

imprieonment--±n--the--eottnty--jai%-for-a-per±o0-o£-not-Yeee 

t"an-i4-hettr9-or-more-than-¼-yeer-or-by-~-fine-net-exeeeding 

$i5,888,-er-bo~"T 

t3t--When-there-ie-a-vio±ation-of-38-¼4-i½67 -in-addition 

to-the-pena¼ty-epeei£ied-in-ettbeeetion-tit,-the-eoart-be£ore 

whieh-a-convietion--ie--had--shai¼,--within--½8--daye--a£ter 

jadqment-oE-eonvietion-ie-qi~en,-rerward-a-eertified-eepy-o~ 

the--;ttdgment--to--the--depertment--0£--e9r±ett±t~re-end-t~at 

depertmen~-shai¼-reveke-any-¼±eense-~sstted-to-the-per3en--ee 

eon~ieted,-in-stteh-ea~e-no-~-new-¼±ee"~e-mey- ~-be-qrenteO 

te--ehe--per~on-whose-%¼eeftse-¼s-re•e~ed-or-to-a"yone-e±ther 

d±reet¼y-or-±ndireet¼y-en9e9ed-w±th-h±m-±"-stteh-the-btts±nes9 

for-a-period-of-l-year~u 

NEW SECTION. SECTION 5. RECOVERY ON ILLEGAL CONTRACTS 

FORBIDDEN. A CONTRACT, EXPRESS OR IMPLIED, MADE BY A PERSON 

IN VIOLATION OF THE PROVISIONS OF [SECTION l] IS AN ILLEGAL 

CONTRACT, AND NO RECOVERY MAY BE HAD ON THE CONTRACT. 

NEW SECTION. SECTION 6. INJUNCTIONS DAMAGES 

PRODUCTION OF EVIDENCE. 11) A PERSON WHO IS INJURED BY A 

VIOLATION OF {SECTION l) MAY MAINTAIN AN ACTION TO ENJOIN A 

-7- HB 261 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0261/02 

CONTINUANCE OF AN ACT IN VIOLATION OF [SECTION 1) ANO TO 

RECOVER DAMAGES. A COURT, UPON FINDING THAT THE DEFENDANT IS 

VIOLATING OR HAS VIOLATED THE PROVISIONS OF [SECTION l], 

SHALL ENJOIN THE DEFENDANT FROM CONTINUING THE VIOLATION. IT 

IS NOT NECESSARY TO ALLEGE OR PROVE ACTUAL DAMAGES TO THE 

PLAINTIFF. 

(2) IN ADDITION TO INJUNCTIVE RELIEF, THE PLAINTIFF MAY 

RECOVER FROM THE DEFENDANT THREE TIMES THE AMOUNT OF ACTUAL 

DAMAGES SUSTAINED PLUS ATTORNEY FEES ANO COSTS OF SUIT. 

(3) A DEFENDANT IN AN ACTION BROUGHT UNDER THIS SECTION 

MAY BE REQUIRED TO TESTIFY UNDER THE MONTANA RULES OF CIVIL 

PROCEDURE. IN ADDITION, THE BOOKS ANI> RECORDS OF A DEFENDANT 

MAY BE BROUGHT INTO COURT AND INTRODUCED INTO EVIDENCE BY 

REFERENCE. INFORMATION SO OBTAINED MAY NOT BE USED AGAINST 

THE DEFENDANT AS A BASIS FOR A MISDEMEANOR PROSECUTION FOR A 

VIOLATION OF [SECTION l). 

NEW SECTION. SECTION 7. PENALTIES. A PERSON, WHETHER 

ACTING AS A PRINCIPAL, AGENT, _OFFICER, OR DIRECTOR, WHO 

VIOLATES A PROVISION OF g,_ECTION l) IS GUILTY OF A 

MISDEMEANOR FOR EACH VIOLATION AND UPON CONVICTION SHALL BE 

FINED NOT LESS THAN $100 OR MORE THAN $1,000 OR IMPRISONED 

FOR A TERM NOT TO EXCEED 6 MONTHS, OR BOTH, 

NEW SECTION. Section 8. Codification instruction. 

lSections 1 through 42] are intended to be codified as an 

i nt.egral part of Title JO, chapter 14, pert--i-, c;Jnd the 
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1 provisions of Title 30, chapter 14, par~--i, apply to 

2 [sections 1 through 411• 

3 NEW SECTION. Section 9. Saving clause. [This act] does 

4 not affect rights and duties that matured, penalties that 

5 were incurred, or proceedings that were begun before {the 

6 effective date of this act]. 

7 NEW SECTION. Section 10. Severability. If a part of 

8 (this act] is invalid, all valid parts that are severable 

9 from the invalid part remain in effect. If a part of (this 

10 act] is invalid in one or more of its applications, the part 

11 remains in effect in all valid applications that are 

12 severable from the invalid applications. 

13 NEW SECTION. Section 11. Applicability. The provisions 

14 of (this act] apply to any contract for the sale or purchase 

15 of a commodity entered into on or after (the effective date 

16 of this act]. 

-End-
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SENATE STANDING COMMITTEE REPORT 

HR. PRESIDENT, 

Page 1 of 1 
March 26, 1991 

We, your committee on Business and Industry having had under 
consideration House Bill No. 261 (third reading copy -- blue), 
respectfully report that House Bill No. 261 be amended and as so 
amended be concurred in, 

1. Title, lines 10 and 11. 
Strike, "FOR" on line 10 through "AND" on line 11 

2. Page 3. 
Followings line 12 
Insert, "(5) This section does not apply to industry members 

regulated by Title 16, chapters 1 through 6." 

3. Page 8, lines 17 through 22. 
Strike, section 7 in its entirety 
Renumber, subsequent sections 

4. Page 8, line 24. 
Page 9, line 2. 

Strike 1 "1" 
Inserts "6" 

Sec. of Senate 

SENATE 
Hd J.t,I 
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HOUSE BILL NO. 261 

INTRODUCED BY KILPATRICK, BRADLEY, BENGTSON, WALLIN, 

BIANCHI, DAVIS 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON MARKETING OF MOTOR FUELS 

A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING A BUSINESS 

FROM DISCRIMINATING IN THE PRICE CHARGED TO DIFFERENT 

PURCHASERS OF COMMODITIES OF LIKE GRADE AND QUALITY; 

PROVIDING A METHOD OF ENFORCEMENT; PROVIDING P6R--PBHAb~fBS 

AHB REMEDIES FOR PRICE DISCRIMINATION; AMBNBIN6-5E€~I6NS 

38-¼4-z¼97-38-¼4-rrr7-38-¼4-rr37--AHB--38-¼4-rr47--M€A~ AND 

PROVIDING AN APPLICABILITY DATE." 

S~A~BMBH~-BP-IH~BN~ 

A--sta~ement-of-intent-is-reqtt±red-£or-th+s-b+±±-eeeettee 

+e-gra~ts-additiena¼-rttiefflakiftg-atttherity-to-the--department 

0£-eol'ftffleree~ 

Bftder-aew-seetiens-0£-t~e-bi±¼,-the-department-may-ado~t 

rtties--interpret+n~--teeet+ons--T--and-iiT-~he-rtt¼es-mttst-be 

eonsietent-with-the-rega¼ations,-rtt¼es,-a~d-deeisiens-e~-th~ 

£ederai-trade-eol'IU'ftiss±en-and-the-£ederai-eottrts-relatin9--to 

the----provisions----o£----the----£ede~e¼----Ro0±~~on-Patman 

Ant±-B¼~e~+mination--Aet--~ega~Oi"g--~~iee-di~e~imi~at~on-a~ 

cod±fied-±n-±5-H•S•€•-±~t0t-and-t~t• 

~na, .. .,,.,,.,c~nc,, 

1 

3 

~ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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21 

22 

23 

24 

25 

HB 0261/03 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Discrimination in price. ( l) 

It is unlawful for a business to discriminate, directly or 

indirectly, in the price charged to different purchasers of 

commodities of like grade and quality if the effect of the 

discrimination upon other businesses or customers is to 

substantially lessen competition, to create a monopoly in 

any line of commerce, or to injure, destroy, or prevent 

competition with any business that grants or knowingly 

receives the benefit of the discriminatiQn. 

(2) This section does not prohibit: 

(a} price differentials that make due allowance for the 

costs of manufacture, sale, or delivery resulting from the 

differing methods or quantities in which the commodities ace 

sold or delivered to the purchasers; 

(bl businesses engaged in selling commodities from 

selecting their own customers in bona fide transactions and 

not in restraint of trade; or 

(c) price changes Erom time to cime made in respcnse to 

chdnging condicions affecting the market for, or the 

marketability of, the commodities, i~cluding but not limited 

tv actual Jr unm1nent deterioration cf perishable goods, 

0t,~0l~sce~c~ cf seasoned goods, distress s3les under court 

rroce~s, vr sales in goorl faith in discontinuance of 

~2- HB 261 
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HB 0261/03 

business in the goods concerned. 

( 3) It is unlawful for a business to discriminate in 

favor of one purchaser against another purchaser of a 

processed or unprocessed commodity bought for resale by 

contracting to furnish, by furnishing, or by contributing to 

the furnishing of any service or facility connected with the 

processing, handling, sale, or offering for sale of the 

commodity purchased upon terms not accorded to all 

purchasers on proportionally equal terms. 

(4) It is unlawful for a business to knowingly induce 

or receive a discrimination in price that is prohibited by 

this section. 

(5) THIS SECTION DOES NOT APPLY TO INDUSTRY MEMBERS 

REGULATED BY TITLE 16, CHAPTERS l THROUGH 6. 

NEW SECTION. Section 2. Return of net earnings or 

surplus of cooperative association -- exemption of nonprofit 

institution from price discrimination provision. (1) 

[Section l] may not be construed to prevent a cooperative 

association from returning ta its members, producers, or 

consumers, in proportion to their purchases or sales from, 

to, or through the association, all or any part of the net 

earnings or surplus resulting from its trading operations. 

i 2) (Section l] does not apply to the purchase of 

sJpplies for its own use by a school, college, university, 

public library, church, hospital, or charitable institution 

-3- HB 261 
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not operated for profit. 

NEW SECTION. Section 3. Federal interpretation --

r~¼es--deeerm±ft±ft~--oftfair-compee±e±en-and-~eeep~±eft. t¼t It 

is the intent of the legislature that in construing 

[sections 1 and 2], due consideration and weight be given to 

the interpretations of the federal trade commission and the 

federal courts relating to the provisions of the federal 

Robinson-Patman Anti-Discrimination Act regarding 

discrimination in price that are codified in 15 U.S.C. 13(b) 

and (c). 

t~t--~fte-~epartmene--may--make--rtt¼es--interpret±n9--the 

pre•isions--or--fseet±ens--¼--and--%+•--~ne-rtt¼es-may-net-ee 

ineensistent-with-tfte-rtt¼es7-~egtt¼atiefts7-and--decis±ens--e£ 

tfte-federa¼-trade-eo!tlffliss¼en-aftd-the-federa¼-eottres-re¼atift~ 

to---tfte---prov±s±ens---0£---tfte---federa¼---Reb±nsen-Patman 

Anti-Bisertffliftation--Aet--regardin9--d±serim±nae±on-±n-pr±ee 

~ha~-are-eodtfted-¼n-r5-BTSTeT-¼3tbt-and-tetT 

NEW SECTION. Section 4. Burden of rebutting prima 

facie case of discrimination. (1) In a proceeding for a 

violation of [section lJ, if proof is made that there has 

been discrimination in price, the burden of rebutting the 

prima facie case by showing justification is upon the person 

charged with a violation of (section l]. 

(2) A seller may rebut the prirna facie case by showing 

that a lower price to a purchaser was made in good faith to 
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of£teer,-or-direetor7-whe-•¼o¼ates-any-0£-tfte-provis¼ofts--0£ 

38-l◄-i86--through--38-l4-il8--or-tseet±on-lt-±s-gu±lty-o£-a 

fflisdemeanor-for-eaeh-sing¼e-vio¼ation--and--tt~"--eonvietion 

thereof--sha¼¼--be--£ined--not--¼e9s--than-Si88-or-more-than 

$i;888-or-impr¼soned-£or-a-term-not-to-e~eeed-6--meftths,--or 

Ootft~ 

tit--A---¥lo¼at±on---o£---3B-l◄-i85---ls--pun±shable--by 

imprisor1111ent-in-the-ceunt7-ja±±-£or-a--~eriod--0E--not--¼ess 

than-i4-hours-or-more-than-¼-year-er-by-~-£in~-not-exeeeding 

,i579997-or-bothT 

t3t--Wften-tftere-is-a-vio¼at¼em-e£-38-¼4-i¼67-in-addition 

to-the-pena¼t7-speci£ied-in-sttbseetien-t¼tT-the-eourt-be£ore 

whieh--a--eonvietion--is--had--sha¼¼,--within--¼8-aaye-arter 

jad~ment-e£-eonvietion-ie-~iven,-ferwar8-a-eerti£¼ed-eopy-o£ 

the-jttd,ment-te--the--department--e£--agriett¼tttre--and--that 

department--sha¼¼-revo~e-any-¼ieense-¼sstted-to-the-persen-so 

een•ietee~-~n-saeh-ease-no-~-new-¼ieense-may-net-ee--granted 

to--the--pereen-whese-¼¼eense-¼s-reveked-or-to-anyene-either 

direet±y-or-indireet¼y-engaged-wi~h-him-in-saeh-~-basiness 

20 rer-a-peried-er-¼-year.~ 

21 

22 

23 

24 

25 

NEW SECTION. SECTION 5. RECOVERY ON ILLEGAL CONTRACTS 

FORBIDDEN. A CONTRACT, EXPRESS OR IMPLIED, MADE BY A PERSON 

IN VIOLATION OF THE PROVISIONS OF (SECTION l] IS AN ILLEGAL 

CONTRACT, AND NO RECOVERY MAY BE HAD ON THE CONTRACT, 

NEW SECTION. SECTION 6. INJUNCTIONS DAMAGES 
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BB 0261/03 

PRODUCTION OF EVIDENCE. (l) A PERSON NIIO IS INJURED BY A 

VIOLATION OF [SECTION l] MAY MAINTAIN AN ACTION TO ENJOIN A 

CONTINUANCE OF AN ACT IN VIOLATION OF [SECTION 1] AND TO 

RECOVER DAMAGES. A COURT, UPON FINDING THAT THE DEFENDANT IS 

VIOLATING OR HAS VIOLATED THE PROVISIONS OF (SECTION 1], 

SHALL ENJOIN THE DEFENDANT FROM CONTINUING THE VIOLATION. IT 

IS NOT NECESSARY TO ALLEGE OR PROVE ACTUAL DAMAGES TO THE 

PLAINTIFF. 

ill_ IN ADDITION TO INJUNCTIVE RELIEF, THE PLAINTIFF MAY 

RECOVER FROM THE DEFENDANT THREE TIMES THE AMOUNT OF ACTUAL 

DAMAGES SUSTAINED PLUS ATTORNEY FEES AND COSTS OF SUIT. 

(3) A DEFENDANT IN AN ACTION BROUGHT UNDER THIS SECTION 

MAY BE REQUIRED TO TESTIFY UNDER THE MONTANA ROLES OF CIVIL 

PROCEDURE. IN ADDITION, THE BOOKS AND RECORDS OF A DEFENDANT 

MAY BE BROUGHT INTO COURT AND INTRODUCED INTO EVIDENCE HY 

REFERENCE. INFORMATION SO OBTAINED MAY NOT BE USED AGAINST 

THE DEFENDANT AS A BASIS FOR A MISDEMEANOR PROSECUTION FOR A 

VIOLATION OF [SECTION l]. 

NBN-SB€~f8NT--SB€~f8N-7,--PBNAbTfBST--A--PBRS8N,-WHBTHBR 

AeTfNS-AS-A-PRINef PAb7--ASBN~,--8PPfeBR7--8R--BfRBeT6R-,--Wl,,! 

Vf6bATBS---A--PR8Vf5f8N--8P--fSB€Tl8N--lt--fS--6HfbT~--8P--A 

MfSBBKBAN6R-P8R-BA€H-Vf6bA~f8N-ANB-BP8N-e8NVre~f8N-SHAbb--BB 

PfNBB--N6'1'--bBSS-~HAN-$r89-8R-MeRe-THAN-$l7888-8R-fMPRlS8NBB 

P8R-A-~BRM-N6T-T8-BM€BBB-6-M8NTHS7-8R-B8~HT 

NEW SECTION. Section 7. Codification instC'uction. 
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l. 

2 

3 

4 

s 

[Sections l. through 4 ! fl are intended to be codified as an 

integral part of Title 30, 

provisions of Title 30, 

[sections l. through 4 ! il, 

chapter 14, 

chapter 14, 

par~--i, and the 

pert--i, apply to 

NEW SECTION. Section 8. Saving clause. [This act] does 

6 not affect rights and duties that matured, penalties that 

7 were incurred, or proceedings that were begun before [the 

8 effective date of this act}. 

9 NEW SECTION. Section 9. Severability. If a part of 

10 [this act] is invalid, all valid parts that are severable 

11 from the invalid part remain in effect. If a part of [this 

12 act] is invalid in one or more of its applications, the part 

13 remains in effect in all valid applications that are 

14 severable from the invalid applications. 

lS NEW SECTION. Section 10. Applicability. The provisions 

16 of [this act] apply to any contract for the sale or purchase 

17 of a commodity entered into on or after (the effective date 

18 of this act]. 

-End-
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