HOUSE BILL NO. 261
INTRODUCED BY KILPATRICK, BRADLEY, BENGTSON, WALLIN,
BIANCHI, DAVIS
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE
ON MARKETING OF MOTOR FUELS
IN THE HOUSE

JANUARY 19, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON BUSINESS & ECONOMIC DEVELOPMENT.

FIRST READING,

FEBRUARY 16, 1991 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT. ADOPTED.
FEBRUARY 18, 1991 PRINTING REPORT.
FEBRUARY 23, 1991 SECOND READING, DO PASS.
FEBRUARY 25, 1991 ENGROSSING REPORT,
FEBRUARY 26, 1991 THIRD READING, PASSED.

AYES, 64; NOES, 35.
TRANSMITTED TO SENATE.
IN THE SENATE

FEBRUARY 27, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON BUSINESS & INDUSTRY.

FIRST READING.

MARCH 26, 1991 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 28, 1991 SECOND READING, CONCURRED IN.

APRIL 1, 1991 THIRD READING, CONCURRED IN.

AYES, 42; NOES, 8.
RETURNED TO HOUSE WITH AMENDMENTS.
IN THE HOUSE
APRIL 8, 1991 RECEIVED FROM SENATE.

SECOND READING, AMENDMENTS



CONCURRED IN.

APRIL 9, 1991 THIRD READING, AMENDMENTS
CCONCURRED IN.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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ON MARKETING OF MOTOR FUELS

INTRC:?’L?D BY
e on

]
BY REQUEST OF THE .JOINT INTERI

A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING A BUSINESS
PROM DISCRIMINATING IN THE PRICE CHARGED TO DIFFERENT
PURCHASERS OF COMMODITIES OF LIKE GRADE AND QUALITY;
PROVIDING A METHOD OF ENFORCEMENT; PROVIDING FOR PENALTIES
AND REMEDIES FOR PRICE DISCRIMINATION; AMENDING SECTIONS
30-14-219, 30-14-222, 30-14-223, AND 30-14-224, MCA; AND

PROVIDING AN APPLICABILITY DATE."

STATEMENT OF INTENT

A statement of intent is reguired for this bill because
it grants additional rulemaking authority to the department
of commerce.

tUnder new sections of the bill, the department may adopt
rules interpreting [sections 1 and 2]. The rules must be
consistent with the regulations, rules, and decisions of the
federal trade commission and the federal courts relating to
the provisions of the federal Robinson-Patman
Anti-Discrimination Act regarding price discrimination as

codified in 15 U.S8.C, 13{(b) and (c).
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTARA:
NEW SECTION. Section 1. piscrimination in price. (1}

It is unlawful for a business to discriminate, directly or
indirectly, in the price charged to different purchasers of
commodities of 1like grade and quality if the effect ¢f the
discrimination upon other .businesses or custemers is to
substantially lessen competition, to create a monopoly in
any line of commerce, or to injure, destroy, ©or prevent
competition with any business that grants or knowingly
receives the benefit of the discrimination.

{2} This section does not prohibit:

{a) price differentials that make due allowance for the
costs of manufacture, sale, or delivery resulting from the
differing methods or quantities in which the commodities are
sold or delivered to the purchasers;

(b} businesses engaged in selling commodities from
selecting their own customers in bona fide transactions and
not in restraint of trade; or

(c) price changes from time to time made in response to
changing conditions affecting the market for, or the
marketability of, the commodities, including but not limited
to actual or imminent deterioration of perishable goods,
obsclescence of seasoned goods, distress sales under court
process, or sales in good £faith in discontinuance of

business 1n the goods concerned.
INTRODUCED BILL
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(3) It 1is wunlawful for a business to discriminate in
favor of one purchaser against another purchaser of a
processed or unprocessed commodity bought for resale by
contracting to furnish, by furanishing, or by contributiag to
the furnishing of any service or facility connected with the
processing, handling, sale, or oaffering for sale of the
commedity purchased upon terms not accorded to all
purchasers on proportionally egual terms,

(4) It is unlawful for a business to knowingly induce
or receive a discrimination in price that is prohibited by
this section.

NEW SECTTION. Section 2. Return of net earnings or

surplus of cooperative association -— exemption of nonprofit
institution from price discrimination provision. (1)
{Section 1] may not be construed to prevent a cooperative
association from returning to 1its members, producers, or
consumers, in proportion to their purchases or sales from,
to, or through the association, all or any part of the net
earnings or surplus resulting from its trading operations.
{2) [Section 1] does not apply to the purchase of
supplies for its own use by a school, college, university,
public library, church, hospital, or charitable institution

not operated for profit.

NEW SECTION. Section 3. Federal interpretation  --

rules determining unfair competition and deception. (1) It
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is the intent of the 1legislature that in construing
[sections 1 and 2], due consideration and weight be given to
the interpretations of the federal trade commission and the
federal courts relating to the provisions of the federal
Robinson-Patman Anti-Discrimination Act regarding
discrimination in price that are codified in 15 U.5.C. 13(b)
and (c).

(2) The department may make rules interpreting the
provisions of [sections 1 and 2)]. The rules may not be
inconsistent with the rules, requlations, and decisions of
the federal trade commission and the federal courts relating
to the provisions of the federal Robinson-Patman
Anti-Discrimination Act regarding discrimination in price
that are codified in 1% U.S5.C. 13(b) and {c}).

NEW SECTION. Section 4. Burden of rebutting prima

facie case of discrimination. (1) In a proceeding for a
violation of ([section 1}, if proof is made that there has
been discrimination in price, the burden of rebutting the
prima facie case by showing justification is upon the person
charged with a violation of [section 1}.

{2) A seller may rebut the prima facie case by showing
that a lower price to a purchaser was made in good faith to
meet an egually low price of a competitor.

Section 5. section 30-14-219, McA, is amended to read:

"30-14-219. Recovery on illegal contracts forbidden. A

_4_
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contract, express or implied, made by a person in violation
of any of the provisions of 30-14-205 through 30-14-218 or
[section 1] is an illegal contract anéd no recovery thereen

may be had on _the contract.”

Section 6. Section 30-14-222, MCA, is amended to read:

*30-14-222. Injunctions -- damages -- attorney fees -—

costs —-- production of evidence. (1) Any person, if injured
thereby, or the attorney general may maintain an action to
enjoin a continuance of an act in vieclation of 30-14-205

through 30-14-218 or ([section 1] and for the recovery of

damages. If in sueh the action the court finds that the
defendant is violating or has violated any of the provisions
of 30-14-205 through 30-14-218 or {section 1], it shall
enjoin the defendant from a continuance thereof of the act.
It is not necessary to allege cr prove actual damages to the
plaintiff.

{2) 1In addition ta such injunctive relief, the
plaintiff is entitled to recover from the defendant three

times the amount of actual damages sustained plus attorney

fees and costs of suit.

{3) A defendant in an action brought under this section
may be required to testify under the Montana Rules of Civil
Procedure. 1In addition, the books and records of any-sueh
the defendant may be brought into court and introduced into

evidence by reference. He--informgrion Information so
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cbtained may not be used against the defendant as a basis
for a misdemeanor prosecution under 30-14-205 through
30-14-218, and 30-14-224, or [section 1]."
Section 7. Ssection 30-14-223, MCA, is amended to read:
"30-14-223. Department to institute suit. Upon the
third violation of any of the provisions of 30-14-205

threugh 30-14-218 or [section 1] by any business, the

department shall institute proper suits or gquo warranto
proceedings in a court of competent jurisdiction for the
forfeiture of its charter, rights, franchises or privileges,
and powers exercised by sueh the business and to permanently
enjoin it from transacting business in this state. If 1in
such the action the court finds that the business is
viclating or has violated any of the provisions of 30-14-205
through 30-14-218 or ([section 1], it shall enjoin the
business from doing business in this state permanently or
for saeh a time as the court orders or shall annul the
charter or revoke the franchise of sueh the business."
Section 8. section 30-14-224, MCA, is amended to read:
“30-14-224, Penalties. (1) Except as otherwise provided
in this section, a person, whether as principal, agent,
officer, or director, who violates any of the provisions of
30-14-206 through 30-14-218 or [secticn 1] is guilty of a
misdemeanor for each single viclation and wupon conviction

eheresf shall be fined not Lless than $100 or more than
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$1,000 or imprisoned for a term not to exceed & months, or
both.

(2) A violation of 30-14-205 is punishable by
imprisonment in the county jail for a period of not less
than 24 hours or more than 1 year or by a fine not exceeding
$25,000, or both.

{3) When there is a violation of 30-14-216, in addition
to the penalty specified in subsection (1), the court before
which a conviction 1is had shall, within 10 days after
judgment of conviction is given, forward a certified copy of
the judgment o the department of agriculture and that
department shall revoke any license issued to the person se
convicted., ¥m-such-case-ne A new license may not be granted
to the person whose license is revoked or to anyone either
directly or indirectly engaged with him in sueh the business

for a periocd of 1 year."

NEW SECTION. Section 9. codification

instruction.
[Sections 1 through 4] are intended to be codified as an
integral part of Title 30, chapter 14, part 2, and the
provisions of Title 30, chapter 14, part 2, apply to
[sections 1 through 4].

NEW SECTION. Section 10. saving «clause. [This act)

does not affect rights and duties that matured, penalties
that were incurred, or proceedings that were begun before

[the effective date of this act].

_"_
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NEW SECTION. Section 11. Severability. If a part of

{this act] is 1invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applicaticns.
NEW SECTION. Section 12. applicability. The provisions
of [this act] apply to any contract for the sale or purchase

of a commodity entered into on or after [the effective date

of this act].

-End-



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there i1s hereby submitted a Fiscal Note for HBO261, as introduced.

DESCRIPTION OF PROPOSED TEGISLATION:

An act prohibiting a business from discriminating in the price charged to different purchasers of commodities of like grade
and quality; providing a method of enforcement; providing for penalties and remedies for price discrimination; amending
sections 30-14-219, 30-14-222, 30-14-223, and 30-14-224, MCA; and providing an applicability date.

ASSUMPTIONS :

Department of Justice:

1. The Attorney General may maintain an action to enjoin a continuance of an act in violation of the proposed legislation.

2. Adjudicating price discrimination complaints will require an additional attorney, an investigator, one clerical position
and associated costs.

Department of Commerce:

3. Department of Commerce will be given additional rulemaking authority and enforcement responsibilities.

4. Approximately fifteen business per year will repoert violations pertaining to discrimination in prices charged to
purchasers of commodities to the Department of Commerce.

5. The investigation and prosecution of complaints pertaining to price discrimination will require two attorneys with
expertise in prosecuting cases, one investigator, one paralegal/secretary and asscciated expenses.

6. The Department of Commerce does not currently have office space available for the proposed program.

FISCAL TMPACT:
' See next page

N

ROD SUNDSTED. BUDGET DIRECTOR DATE TOM KILPATRICK, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for HB0?61, as introduced.

Ha 2]



Fiscal Note Request,

Form BD-15
Page 2

FISCAL IMPACT:

Department of Justice

Expenditures:
FTE
Personal Services
Operating Costs
Equipment
Total
Funding:
General Fund

Dept. of Commerce:

as introduced

Expenditures:
FiE
Personal Services
Operating Costs
Equipment
Totral
Funding:
General Fund

EFFECT ON COUNTY OR OTHER 1.0CAL REVENUES OR EXPENDITURES:

FY 92 FY 93
Current Law Proposed law Difference Current Law Proposed Law Difference
0.00 3.00 3.00 0.00 3.00 3.00
0 99,000 95,000 0 39,000 99,000
0 22,500 22,500 ¢ 22,500 22,500
0 7.500 7,500 0 0 0
0 129,000 129,000 0 121,500 121,500
0 129,000 129,000 0 121,500 121,500
FY 92 Fy 93
Current Law Proposed Law Difference Current Law Proposed Law Difference
0.00 4.00 4.00 0.00 4,00 4.00
0 123,017 123,017 0 123,017 123,017
0 71,607 71,607 0 71,607 71,607
0 11,000 11,0060 0 0 0
0 205,624 205,624 0 194,624 194,624
0 205,624 205,624 0 194,624 194,624

Section 30-14-224, MCA, provides for eriminal penalties in violation of the proposed act which may involve county

attorneys in the prosecution of price discrimination cases.

HB 26/
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APPROVED BY COMM. ON BUSINESS
AND ECONOMIC DEVELOPMENT

HOUSE BILL NO. 261
INTRODUCED BY KILPATRICK, BRADLEY, BENGTSON, WALLIN,
BIANCHI, DAVIS
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON MARKETING OF MOTOR FUELS

A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING A BUSINESS
FROM DISCRIMINATING 1IN THE PRICE CHARGED TO DIFFERERT
PURCHASERS OF COMMODITIES OF LIKE GRADE AND QUALITY;
PROVIDING A METHCD OF ENFORCEMENT; PROVIDING FOR PENALTIES
AND REMEDIES FOR PRICE DISCRIMINATION; AMENDING-SEETIONS
30-14-213;-36-14-2227-36-34-223;--AND--36-14-2247--MEAs AND

PROVIDING AN APPLICABILITY DATE."

SFATEMENT?~GF -¥INTEN?

A--sestement-of-intent-is-required-for—-this-bili-because
re—grants-additionat-rulemaking-acthority-to-the--department
cf-commerces

Hnder-new—sections-of-the-biiis-the-deparement-may-adopt
ruiea--irterpreting-~{aections-—-i--and-24r-Fhe-rates-nuse-pe
conststent-with-the-reguiationsr-rutesy-and-dectatona-of-the
federai-trade-commiasion-and-the-federat-caurea-retating--ro
the-—-——-provistona———-—cf~--——the----federat----Robinson-Patman
Anei-Biseriminacton--Ace--regarding--price-discriminakion—as

codtfrad-in-5-d-S+Ex-t3thby-and-tey -
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Discrimination in price. (1)
It is unlawful for a business to discriminate, directly or
indirectly, in the price charged to different purchasers of
commodities of 1like grade and quality if the effect of the
discrimination upon other businesses or customers is to
substantially lessen competition, to create a monopoly in
any line of commerce, or to injure, destroy, or prevent
competition with any business that grants or knowingly
receives the benefit of the discriminatieon.

(2) This section does not prohibit:

(a) price differentials that make due allowance for the
costs of manufacture, sale, or delivery resulting from the
differing methods or quantities in which the commodities are
sold or delivered to the purchasers;

{b) businesses engaged in selling commodities from
selecting their own customers in bona fide transactions and
not in restraint of trade; or

(c) price changes from time to time made in response to
changing conditions affecting the market far, or the
marketability of, the commodities, including but not limicted

to actual or imminent deterioration cf perishable goods,

obsolescence of seasoned goeds, distress sales under casurt
process, or saies in good faith in discontinuance of
SECOND READING

—-2- HB 261
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business in the goods concerned.

(3) It is wunlawful faor a business to discriminate in
favor of one purchaser against another purchaser of a
processed or unprocessed commodity bought for resale by
contracting to furnish, by furnishing, or by centributing to
the furnishing of any service or facility connected with the
processing, handling, sale, or offering for sale of the
commodity purchased upon terms not accorded to all
purchasers on proporticnally equal terms.

{4) It is unlawful for & business to knowingly induce
or receive a discrimination in price that is prohibited by
this section.

NEW _SECTION. Section 2. Return of net earnings or

surplus of cooperative association -- exemption of nonprofit

institution from price discrimination provision. (1)

[Section 1} may not be construed to prevent a cooperative,

association from returning to its members, preducers, or
consumers, in proportion to their purchases or sales from,
ta, or through the assoclation, all or any part of the ret
earnings or surplus resulting from its trading operations.
{2} [Section 1] does not apply tc the purchase of
supplies for its own use by a schoel, college, university,
public library, church, hospital, or charitable 1institution

not operated for profit.

NEW SECTION. Section 3. Federal interpretation ~=-

-3 HB3 261
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rutes-determining-unfair-competition-and-deceptian. +t1) It
is the intent of the legislature that in construing
[sections ) and 2], due consideration and weight be given to
the interpretations of the federal trade commission and the
federal courts relating to the provisions of the federal
Robinson-Patman Anti-Discrimination Act regarding
discrimination in price that are codified in 15 U.S.C. 13(b)
and {(c).

t23--Fhe--department-—-may--make—-rutes——inceespreting-tche
provisiens-ef-fsecrions-i-and--23---Phe--ruies—-may--not—-be
tnconaistent--with--the-ruriesy-paquiaeronsy-and-decisions-of
the-federat-trade-commission-and-the-federat-eourts-reizting
to~--the---provisions-—--of---the———federai---Rebinson—-Patman
Anti-Biserimination-Act-regarding--dtscriminacion--in--price
that-are-cedifred-in-35-8:5-8+-13tby-and-ftec¥s

NEW SECTION. Section 4. Burden of rebutting prima
facie case of discrimination. {l1) In a proceeding for a
viclation of [section 1], if proof is made that there has
been discrimination in price, the burden of rebutting the
prima facie case by showing justification is upon the person
charged with a violation of [section 1].

{2) A seller may rebut the prima facie case by showing
that a lower price to a purchaser was made in good faith to
meet an equally low price of a competitor.

Sectian-5---Section-30-14-2197-MEA;—ta-amended-to-reads

~4- HB 261
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439-14~-239-—-Recovery——on-iliegai-coentracts-forbiddens-A
eontract;—express-or-impiied;-made-by-a-person-in--viotation
of--any——of-the-provisions-of-30-14-205-through-36-14-216-0o7
{seecbion-t}-ts-an-titeqal-contraet-and-no--recovery--thereon

may-be—had-eon-the-contracest

Sespton-6-——-Section-30-14-2227-MEA7-ts-amended-to-reads

u39-14-222:-—Injunctions——-—-- damages-——-actorney-—fees-——

costa-—--produceion—sf-evidencer—{it-hny-person;-tf--injured
therebyr--sr--the-ateerney-generai-may-maintain-an-sctisn-—te
enisin-—m-continnance-of-an-act--in-~vicimtion--of--36-14-2485

threngh--38-14-218--or--fsection--t1-and-fer-the-recovery-of

damages -If-in-such-the-action-—-the--conrt--finda--that--the
defendant-is-viciating-or-has-viotated-any-cf-the-previsions

of-—-38-34-2685--through--38-1é-21B--or--taection-ti7-itt-shaid

endjoin-the-defendant-from-a-continuance-thereof-of-the--acts
ir-is-not-neceasary-to-allege-er-prove-actnat-damagea-co-che
pieineiEEs
t2¥--in---pddition---to---such--injunctive--reiiefy-~the
ptaintiff-im-entitied-to-recoyer—from--tha—-defendant--three
times--the-—ameount-aof-actualt-damages-suscained-pius-attorney

fees-and-costa-af-surtr

t3y—~A-defendant-in-an-action-breught-under—thra—seccion
may-be-required-to-restify-under-the-Mentana-Rules-cof--Eivid
Procednrero—in——additionz—-the—baoks—and—records—aé-any—such

the-defendant-may-bhe-brought-inte—court-and-iatraduced--into
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evidence——-py-—-referencer——No--informarion-——Information-—so
obtained-may-not-be-used-againse-che-defendane-—-as--a--basis
for-——a--misdemeanor--prosecution-—under—--30-14-285--through
30-14-2i87-and-30-14-224;-or-tsection- 34
Section-7?:--Sectton-38-14-2237-MEA7-~ta-amended-to-reads
439-34-223---Bepartment--to--institute——-suiks—-Upon--the
third-viotation--of--any--of--the--provisiens--of--38-1¢-285

through--38-14-21B--or—-—fseetion--3i-—-by--any—-business;-the

department-shati-institute--proper--suits--or-—quo--warranto
proceedings--in-—a--conre--of-competent-Jurisdicrion-£for-the
forfeiture-af-ies-charter;-rightar;-franchises—-or-privitagessy
end--powars--exercised-—-by--such-—- the--busineas---and---te
permanentiy-—enjoin--tt--from--transacting--bustiness-in-chis
states—Ef-in-such--the--actien-—the--esurt——finds—-that--the
besiness--ias-vistating-or-has-visiated-any-of-che-provisions

of-38-34-205-through-30-14-218--or——{section—-i};--it--shaii

enjoin-——-the--business—-from--doing--busineas--in--this-state
permanentiy-or-for-asuch-a-time-as-the-court-orders-or--shatl
annui--the--charter--or--revoke-—the——franchise--of-sueh-the
business
Section-8r--Sectien-36-14-2247-MEAT-ts-amended-co-reads
U38-34-224s—-Penattiesr-t1iy-Excepr-as-otherwise-provided
in-shis-section;-a--person;--whether--as--principai;-—agenty
wffieerr——or-directors-who-violtates-any-cf-the-provisions-of

39-14-286~throngh-38-14-21B-or-{sectton-3{-ta--guitty--of--a

B~ HB 261
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misdemeansr--for--each--singie-victation-and-upen-econviction
theresf-shati-bea-fined-net--tess--than--5106--cr--more--than
$17800~-or——imprisoned-for—a-term-not-to-exceed-f-meanths;—or
both+

tZ2y-~A--victation--o0f---38-14-205---is---punishable---by
tmpriseonment—-in--the--conney--jaii-for-a-period-af-not-iess
than-24-heurs-sr-more-than-i-year-or-by-a-fine-not-exceeding
$25708857-cr-beths

t31--When-there-ts-a-vitotation-of-36-14-216;-itn-addition
to-the-penatty-specifired-in-subsection-tiys-the-court-before
which-a-senviction--te--had--shaii;-~withitn--rf--days——after
judgment-of -conviction-is-givenr—forward-a-cartified-copy-of
the--Judgment——to—-the-——department--of--agricuiture-and-that
department-shati-revoke-any-itcensa-isspad-to~the-parson--so
¢conviceedr-in-such-¢case-ne-A-new-iicense-may- not-be-granted
to--the--persen-whese-ticense-ts-revoked-or-te-anyone-sither
directiy-or-indirectiy-engaged-with-him-in-such-the-business
tor-a-paricd-of-:-yearst

new SECTION, SECTION 5. RECOVERY OR ILLEGAL CONTRACTS

FORBIDDEN. A CONTRACT, EXPRESS OR IMPLIED, MADE BY A PERSON

IN VIQLATION OF THE PROVISIONS OF [SECTION 1] IS AN ILLEGAL

CONTRACT, AND NO RECOVERY MAY BE HAD ON THE CONTRACT.

NEW SECTION. SECTION 6. 1NJUNCTIONS ~—  DAMAGES -—-

PRODUCTICN OF EVIDENCE. (1) A PERSON WHO IS INJURED BY A

VIQOLATION OF {SECTION 1] MAY MAINTAIN AN ACTION TO ENJOIN A

-7- HB 261
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CONTINUANCE OF AN ACT IN VIOLATION OF [SECTION 1] AND TO

RECOVER DAMAGES. A CQURT, UPON FINDING THAT THE DEFENDANT IS

VIOLATING OR HAS VIOLATED THE PROVISIONS OF [SECTION 1},

SHALL ENJOIN THE DEFENDANT FROM CONTINUING THE VIOLATION. IT

IS NOT NECESSARY TO ALLEGE OR PROVE ACTUAL DAMAGES TO THE

PLAINTIFF.

(2) IN ADDITION TO INJUNCTIVE RELIEF, THE PLAINTIFE MAY

RECOVER FRQM THE DEFENDANT THREE TIMES THE AMOUNT OF ACTUAL

DAMAGES SUSTAINED PLUS ATTORNEY FEES AND COSTS OF SUIT.

(3) A DEFENDANT IN AN ACTION BROUGHT UNDER THIS SECTION

MAY BE REQUIRED TO TESTIFY UNDER THE MONTANA RULES OF CIVIL

PROCEDURE. IN ADDITION, THE BOOKS AND RECORDS OF A DEFENDANT

MAY BE BROUGHT INTO COURT AND INTRODUCED INTO EVIDENCE BY

REFERENCE, INFORMATION SO OBTAINED MAY NOT BE USED AGAINST

THE DEFENDANT AS A BASIS FOR A MISDEMEANOR PROSECUTION FOR A

VIOLATION OF [SECTION 1].

NEW SECTION, SECTION 7. PENALTIES. A PERSON, WHETHER

ACTING AS A PRINCIPAL, AGENT, OFFICER, OR DIRECTOR, WHO

VIOLATES A PROVISION OF [SECTION 1] I3 GUILTY OF A

MISDEMEANOR FOR EACH VIOLATION AND UPON CONVICTION SHALL BE

FINED NQT LESS THAN $100 OR MORE THAN $1,000 OR IMPRISONED

FOR B TERM NOT TQ EXCEED 6 MONTHS, OR BOTH.

NEW SECTION. Section B. Codification instruction.
[Sections 1 through 47] are intended to be codified as an

integral part of Title 30, chapter 14, pare——27 and the

-8= HB 261
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provisions of Title 30, chapter 14, part--27 apply to
[sections 1 through 47].

NEW SECTION. Section 9. saving clause, {This act] does
nat affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before {the
effective date of this act].

MEW SECTION. Section 10. Severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 11, applicability. The provisions
of [this act] apply to any contract for the sale or purchase
of a commodity entered into on or after [the effective date
of this act].

-End-

—5- HB 261
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HOUSE BILL NO. 261
INTRODUCED BY KILPATRICK, BRADLEY, BENGTSON, WALLIN,
BIANCHI, DAVIS
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON MARKETING OF MOTOR FUELS

A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING A BUSINESS
FROM DISCRIMINATING IN THE PRICE CHARGED TO DIFFERENT
PURCHASERS OF COMMODITIES OF LIKE GRADE AND QUALITY:
PROVIDING A METHOD OF ENFORCEMENT; PROVIDING FOR PENALTIES
AND REMEDIES FOR PRICE DISCRIMINATION; AMENDING-SEEYIONS
30-14-2397-30-14-2227-30-324-2237~~ANB-~30-%4-2247--MEA; AND

PROVIDING AN APPLICABILITY DATE."

STATEMENT-OP-INTENY

A--atatement-of-intent-is-required-for-this-bili-because
tt-grants-additionai-rutemaking-anthority-to-che--department
sE-commereer

Under-new-sections-of-the-biti;-the-department-may-adopt
rules--interpreting--faectitons--t--and-24x-Phe-rutes-must-be
conaistent-with-the-regutations;-rutes;-and-decistonsz-of-the
federni-trade-commrssran-and-the-federat-courta-retatirng-——to
the----provisions—---ocf-—--the-——-federai----Robinson-Patman
Antt-Biscriminmation--Act--regarding--prtce-discrimination-as

codrfread—rn-15-Hs5:€v-t3tby-and-te}=
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Discrimination in price. (1)
It is wunlawful for a business to discriminate, directly or
indirectly, in the price charged to different purchasers .of
commcdities of 1like grade and quality if the effect of the
discrimination upon other businesses or customers 1s to
substantially lessen competition, to create a monopoly in
any line of commerce, or to injure, destroy, or prevent
competition with any business that grants or knowingly
recelves the benefit of the discrimination.

(2) This section does not prohibit:

{a) price differentials that make due allowance for the
costs of manufacture, sale, or delivery resulting from the
differing methods or quantities in which the commodities are
sold or delivered to the purchasers;

{b} businesses engaged in selling commodities from
selecting their own customers in bona fide transactions and
not in restraint of trade; or

ic) price changes from time to time made in response to
changing conditions affecting the market for, or the
marketability of, the commodities, including but nct limited
to actual or imminent deterioration of per.shable goods,
~bsclescence of seasoned goods, distress sales under court

pracess, wr sales 1n good faith 1n discontinuance of

THIRD READING
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business in the goods concerned.

(3) It is unlawful for a business to discriminate in
Eavor of one purchaser against another purchaser of a
processed or unprocessed commodity bought for resale by
contracting to furnish, by furnishing, or by contributing to
the furnishing of any service or facility connected with the
processing, handling, sale, or offering for sale of the
commodity purchased upon terms not accorded to all
purchasers on proportionally egual terms.

{4) It is unlawful for a business to knowingly induce
or receive a discrimination in price that is prohibited by
this section.

NEW SECTION. Section 2. Return of net earnings or
surplus of cooperative association -- exemption of nonprofit
institution from price discrimination provision. (1)
[Section 1] may not be construed to prevent a cooperative
assoclation from returning to its members, producers, or
consumers, in proportion to their purchases or sales from,
to, or through the association, all or any part of the net
earnings or surplus resulting from its trading operations.

(2) [Section 1] does not apply to the purchase of
supplies for 1its own use by a school, college, university,
public library, church, hospital, or charitable institution

not operated for profit.

NEW SECTION. Section 3. Federal interpretation ~=-

-3- HB 261
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rules-determining-unfair-competition-and-deceprien. ti}y It
is the intent of the legislature that in construing
[sections 1 and 2], due consideration and weight be given to
the interpretations of the federal trade commission and the
federal courts relating to the provisions of the federal
Robinson-Patman Anti-Discrimination Act regarding
discrimination in price that are codified in 15 U.S.C. 13(b}
and (c}.

t23--Phe—-department——-may-——-make——ruies——interprecing-the
provistons-of—fsections-i-mnd--24:--Phe--ruites--may--not—-be
inespsistent--with—-the-rutesr-regaiationsr-and-deeciatons-of
the-federal-trade-remmiasien-and-the-federai-coures-relating
to---the---provisions---of---the---federai---Robinson-Fatman
Anti-PBiserimination-Act-regarding--discrimination--tn--priees
chat-are-cadified-in-15-B7878+~13¢tbi-and-teyr

NEW SECTION. Section 4. Burden of rebutting prima
fFacie case of discrimination. (1) In a proceeding for a
vioclation of [section 1], if proof is made that there has
been discrimination in price, the burden oI rebutting the
prima facie case by showing justification is upon the person
charged with a violation of [section 1].

(2) A seller may rebut the prima facie case by showing
that a lower price to a purchaser was made in good faith to

meet an equally low price of a competitor.

Seettan-5---Section-38-14-219;-MEAT-ta-amended-to-reads

—4- HB 261
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139-14-219---Recovery--on-tilegat-contracta-forbiddens-A
conttact7—exprea:—o:—impiiear—made-by—a—person—in——viciatien
of--any--of-the-previsiens-ef-30-14-205-throngh-30-t4-218-or
tsectron-i}-+m-an-iiiegalt-centract-and-no--recovery--thereon

may-he-had-on-the-contrace®

Seetton-6:--Sectron-36-14-2225-MEA7-ts-amended-to-reads

439-34-2227--Injunctiong-~--— damages-————attorney-foon———

coses——~-productien—of-evidencer-tiy-Any-person;-:f-——injured
therebyy~-cr——the-attorney-generat-may-maineain-an-acetion-to
enjsin-a-continuance-sf-an-act--in--vioiation--of--36-14-205

throngh--36-14-216--ee~-fsection--iti-and-for-the-recovery-of

damages:-if-in-such-the-action--the--court--finds—--cthae—--the
defendant-is-viotating-ar-has-viclated-any-of-the-provistiens

of~-38-14-205--threuqh--38-14-2i8--ar—-tsection-iiy-it-shaii

enjain-the-defendant-from-a-continuance-theresof-of-the-—ace<
frt-ia-mot-necessary-to-attege-or-preve-actuat-damages-to-the
ptaintiEEc
+2¥--in---addition-~~ta---sueh--injunceive--reiiefs—-the
piaintiff-i:-eﬂbétied—te-recover—Erem——che—‘deEendunt——three
time:—-the-—amennh—oE—actuai—damagea—sustniﬁed—gius—attornez

fees-and-coses—of-suits

+3}--A-defendant-in-an-gctiton-brought-under-this-section
may-be-required-to-cestify-under—the-Montana-Rotes-of--€rvii
Procedures--in--madditisny--the-hecka-and-recorda-of-any-such

the-defendant-may-be-breught-into-cenrt-and-introdaced--into
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evidence——-by---refarence:--No-—information--Infoermation--so
obtained-may-not-be-used-against-the-defendant--as--a--basis
for-——a--misdemeansr--prosecucton--under—-38-14-285--through

38-34-2187-and-30-14-2247-0r-f{meckion—t 4

Section—F---Section-30-14-2237-MEA;-is-amended—-to-reads
43G-14-2237-—Bepartment-—to--institute--surbt--—Upen-—the
thiréd-violaeion--of--any—~ef--che--provisions—-of--38-4-205

through--38-14-218--or-~{section--i}--by-—-any--businessy—-the

department-shati-institute-—proper--suits--or--4quo--warranto
proceedinga-—+tn--a—-court—-of-—competent—juriadietion-£for-che
forfetbure-af-iets-sharrer;-rights;-franchises-or-privitegess;
and--pewers--exercised--by--such—- gﬁg—*businesah--nnd-——to
permanentiy--enjorn-—it--from-—transacting--business-in-this
states-if-in-such--the--action-—-the--court--finds--that--the
business--ia-viataring-or-has-vistaced-any-af-the-provisionsa

sf—39~}4—295—through~36-i4-218--cr—-fsection——i%f——it——shaii

enjorn--the--business——from--doing--business--in--this-scate
permanentiy-or-for-sach-a-time-as-the-court-orders-or--shati
annni--the--charter—-or-—reveke--the--franchise--of-such-the
busitness
Section-9r--Seetion-38-14-2247-MEA7-ts-amended-to-read:
439-14-224---Penatties:-{iy-Except-as-octherwise-provided
tn-this-asection;-a-—perasny--wherther-—as--principat;--agene;
stricer;--~or-direrrary-vwhe-vrotates—any-ef-the-provisiona-of

36-14-266-throuagn-36-14-2:8-or—t3ection-t{-ta--guitety--of--a
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misdemeansr--for--each--singie-viciatien-and-upan-eanviction
thareaf-shati-ke-fined-not--teas--than--5106--or--more—-than
$51;000--ar-—impriscned-far-a-carm-not-to-excecd-G-monthar—ar
both=

t2y—-A--viclarron-—-of---38-14-205---1rs-—-punishabie---by
tmprissnment--tn--the--county—-jatri-for-a-perrod-of-net-ressa
than-24-hovrs-er-more-than-i-year-or-by-a-fine-not-exceeding
$2570007-or-bothr

1t3¥--When-there-ta-a-viatactan-of-38-1¢-2167-tn-additten
te-the-penatrey-specified-in-subsection-ti}s-the-court-before
which-a-conviction--is--nad--shati;--within--i8--days--afeer
judgment-of-convictien-is-given;-fervard-a-cercifind-copy-of
the--judgment—~to--the--department--of--agricuiture-and-that
departmenc-shati-reveka-any-ititcanse-isansd-to-the-perasn——ae
convicted:-in-such-case-—no-A-new-iicense-may- not-be-granted
to--the--person-whose—iicense-ts-revoked-or-to-anyone-etther
divectiy-er-indirectiy-engaged-with-him-in-such-the-busineas
for-m-pericd-cf-1-year-

NEW SECTION. SECTION b. RECOVERY ON ILLEGAL CONTRACTS

FORBIDDEN. A CONTRACT, EXPRESS OR IMPLIED, MADE BY A PERSON

IN VIOLATION OF THE PROVISIONS OF [SECTION 1] IS AN ILLEGAL

CONTRACT, AND NO RECOVERY MAY BE HAD ON THE CONTRACT.

NEW SEcTION. SECTION 6. INJUNCTIONS -— DAMAGES -~

PRODUCTION OF EVIDENCE. (1) A PERSON WHO IS TINJURED BY A

VIOLATION OF [SECTION 1] MAY MAINTAIN AN ACTION TO ENJOIN A
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CONTINUANCE OF AN ACT 1IN VIOLATION OF [SECTION 1] AND TO

RECOVER DAMAGES. A COURT, UPON FINDING THAT THE DEFENDANT IS

VIOLATING OR BAS VIQLATED THE PROVISIONS OF [SECTION 1],

SHALL ENJOIN THE DEFENDANT FROM CONTINUING THE VIOLATION. IT

IS NOT HNECESSARY TO ALLEGE CR PROVE ACTUAL DAMAGES TO THE

PLAINTIFF.

{2) IN ADDITION TO INJUNCTIVE RELIEF, THE PLAINTIFF MAY

RECOVER FROM THE DEFENDANT THREE TIMES THE AMOUNT QF ACTUAL

DAMAGES SUSTAINED PLUS ATTORNEY FEES AND COSTS OF SUIT.

{3) A DEFENDANT IN AN ACTION BROUGHT UNDER THIS SECTION

MAY BE REQUIRED TQ TESTIFY UNDER THE MONTANA RULES OF CIVIL

PRCCEDURE. TN ADDITIQON, THE BOOKS AND RECORDS OF A DEFENDANT

MAY BE BROUGHT INTO COURT AND INTRODUCED INTQ EVIDENCE BY

REFERENCE. INFORMATION SO OBTAINED MAY NOT BE USED AGAINST

THE DEFENDANT AS A BASIS FOR A MISDEMEANOR PROSECUTION FOR A

VIOLATION OF {SECTION 1].

NEW SecTioN. SECTION 7. PENALTIES. A PERSON, WHETHER

ACTING AS A PRINCIPAL, AGENT, OFFICER, OR DIRECTOR, WHO

VIOLATES A PROVISION OF ([SECTION 1} IS GUILTY OF A

MISDEMEANCR FOR EACH VIOLATION AND UPON CONVICTION SHALL BE

FINED NOT LESS THAN $100 OR MORE THAN $1,000 OR IMPRISONED

FOR A TERM NOT TO EXCEED 6 MONTHS, OR BOTH.

NEW SECTION. Section 8. codification instruction.
[Sections 1 through 47]) are intended to be codified as an

integral part of Title 30, chapter 14, part--27 and the
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provisions of Title 30, chapter 14, pare--27 apply to
[sections 1 through 47].

MEW SECTION. Seetion 9. saving clause. [This act] does
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before {the
effective date of this act].

NEW SECTION. Section 10, sSeverability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect 1in all valid applications that are
severable from the invalid applications.

NEW SECTION. Section 11. Applicability. The provisions
of [this act] apply to any contract for the sale or purchase
of a commodity entered into on or after [the effective date
of this act}].

-End-
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SENATE STANDING COMMITTEE REPORT

Page 1 of 1
March 26, 1991

MR. PRESIDENT:

We, your committee on Business and Industry having had under
consideration House Bill No. 261 (third reading copy -- blue),
respectfully report that House Bill No. 261 bhe amended and as so
amended be concurred im;

1. Title, lines 1@ and 11.
Strike: "FOR" on line 10 through "AND" on line 11

2. Page 3.
Following: line 12
Ingert: "(5) This section does not apply to industry menmbers

regulated by Title 16, chapters 1 through 6."

3. Page 8, lines 17 through 22.
Strike: section 7 in its entirety
Renumber: subsequent sections

4. Page 8, line 24.
Page 9, line 2.

Strike: "1"

Insert: "6"

Signed:

John l"J.D."/"I.],'nch, Chairman

fep] 3-26-7/
And. Coord.

SENATE
Sec. of Senate H8 dul

-.-56513238C.511
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HOUSE BILL NO. 261
INTRODUCED BY KILPATRICK, BRADLEY, BENGTSON, WALLIN,
BIANCHI, DAVIS
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON MARKETING OF MOTCOR FUELS

A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING A BUSINESS
FROM DISCRIMINATING IN THE PRICE CHARGED TO DIFFERENT
PURCHASERS OF COMMODITIES OF LIKE GRADE AND QUALITY;
PROVIDING A METHOD OF ENFORCEMENT; PROVIDING POR--PENALYIES
ANEB REMEDIES FOR PRICE DISCRIMINATION; AMENBING-SEETIONS
30-14-2397-36-24-2227-38-14-2237y--ANB--38-14-2247--MEA;+ AND
PROVIDING AN APPLICABILITY DATE.,"

SPAPEMENT~OF~-ENTENT

A--statement-of-intent-is-required-for-this-biti-because
tt-grants—additional-rutemaking-autheriey-to-the--department
of-commerces

Hnder-new-secriona-af-the-piityv-ethe-departmenc-may-adept
ruies—-interpreting-—f{sections--t--and-2{s-Fhe-rutes-must-be
eonaistent-with-the-reguiationsy~rotes;—and-dectasions-cof-the
federat—-trade-—commission-and-che-—feoderat-conrta-ratacing-—to
the-~-—-preovistons----sf-——~che---—fedarat---—Robinson—Patman
Anti-Biserimination—-Ast--regerding--price-dtacrimination-as

codified-in-15-835:€7-23th+-and-tedr

/Z»\ { Montana Learstative Councr
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Dpiscrimination in price. (1)
It is wunlawful for a business to discriminate, directly or
indirectly, in the price charged to different purchasers of
commodities of like grade and quality if the effect of the
discrimination upon other businesses or customers is to
substantially lessen competiticn, to create a monopely in
any line of commerce, or to injure, destroy, or prevent
competition with any business that grants or knowingly
receives the benefit of the discrimiraticn.

{2) This section does not prohibit:

(a) price differentials that make due allowance for the
costs of manufacture, sale, or delivery resulting from the
differing methods or quantities in which the commodities are
sold or delivered to the purchasers;

{b) buysinesses engaged in selling commodities from
selecting their own customers in bona fide transactions and
net in restraint of trade; or

{c) price changes from time to time made in response to
changing condicions affecting the marker for, or the
marketability of, the commodiries, including but not limited
to actual or lmminent deterioration cof perishable goods,
chaolescence of seasoned goods, dlstress sales under  court

pracess, or sales in good faith in discentinuance of

~2- HB 261
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business in the goods concerned.

(3) It is wunlawful for a business to discriminate in
favor of one purchaser against another purchaser of a
processed or unprocessed commodity bought for resale by
contracting te furnish, by furnishing, or by contributing to
the furnishing of any service or facility connected with the
processing, handling, sale, or offering for sale of the
commodity purchased upon terms not accorded te all
purchasers on proportionally edqual terms.

{(4) It is unlawful for a business to knowingly induce
or receive a discrimination in price that is prohibited by
this section.

{5} THIS SECTION DOES NOT APPLY TO INDUSTRY MEMBERS

REGULATED BY TITLE 16, CHAPTERS 1 THROUGH 6.

NEW SECTION. Section 2. Return of net earnings or
surplus of cooperative association -— exemption of nonprofit
institution from price discrimination provision. (1)
{Section 1] may not be construed to prevent a cooperative
association from returning to its members, producers, or
consumers, 1in proportion to their purchases or sales from,
to, or through the association, all or any part of the net
earnings or surplus resulting f£rom its trading operaticons.

{(2) [Section 1] does neot apply to the purchase of
supplies for its own use by a school, college, university,

public library, church, hospital, or charitable institution

—-3- HB 261
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not operated for profitc.

BEW SECTION. Section 3. Federal interpretation —=-
tuies*—deeernining--unfa§t~compebitian—and-deceptien. ¥ It
is the intent of the legislature that in construing
{sections 1 and 2], due consideration and weight be given to
the interpretations of the Federal trade commission and the
federal courts relating to the provisions of the federal
Robinson-Patman Anti-Discrimination Act regarding
discrimination in price that are codified in 1S5 U.S.C. 13(b)
and (c).

f21-—The-department~—may~-make—-ruiea-—ineerpreting——ehe
peevisions——aﬁ——fsecticna——i—-and-—2+7-—9he—rules-may-not—be
incansisteat—with—the—rule37—reguiatien57-and——de:isiens-—of
bha—Eederei—brade—commissien—an&—the—Eederai-eourts-reiakinq
te———the--~prov§séens—-—uf——-the--—Eederai———Rehinsen-?atmsn
Antivaiserimination-—Aet——regatding——déaerimination-in—priee
that-are—codiEfed—in-i5~975787—§3fb}—and-fcff

NEW SECTION. Section 4. Burden of rebutting prima
facie case of discrimination. (1) In a proceeding for a
violation of [section 1}, if proof is made that there has
been discrimination in price, the burden of rebutting the
prima facie case by showing justification is upon the person
charged with a violation of ([section 1l.

{2) A seller may rebut the prima facie case by showing

that a lower price to a purchaser was made in good faith to

~4- HB 261
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meet an equally low price of a competitor.
Section-5---Section-38-14-239;-MEAy-is-amended-to~rendr
138~-34-219--—Reecovery-on-itiegat-concraces-forbiddens~-A
centrace;-—express-or—implied; made-by-a-persan-tn-viatation
of-any-of-che-provistons—ef-30-14-265-through--36-14-238--ar
tseckisn-—-1i--is—an-iltiegair-eontract-and-ne-recovery-thereon
may-be-had-on-the-contracte<®
Seetion—6r--Section-38-14-2227-MEAy—t=-amended-co-rend:+

13§-314-222v--Fnjunctions-—--damages——--sttorney-fees--—-

coses———~- preductien—cf-evidences;-tij-Any-person;-if-injured
therebyy-or—the-attorney-general-may-matntarn-an--action--to
enjoitn—-a--conkinvance-—of--—an-act-in-violtaktion-o£-36-14-285
through-38-t4-218-or-{section-i{-and--for—-the--recovery--af
damagesr-—if--in--such-—-the-—-aceton-the-court-finds—that-the
defendant-tas-violtaring-or—-has-vistaced-any-cf-the-proavistens

0£-30-14-205-through-36-14-218--gr——fsection--1i;--ic-—shaii

enjotn--the-defendant-from-a-conttnuance—thereof-of-the-nces
It-is-not-necessary-ta-aitege-or-prove-accuai-damages-to-the
prainkifec
t2y-—in--addition--to--such---injunctive—-rettef;—--the
praintiff--is—-enrieted--re-recover-from-rhe-defendant-three
times-the-amount-of-acktuat-damages-sustained—-pius—-atrersvney

fees-and-cosks-of-suirs

t3y--A-defendant—in-Aan-actien-hraought-under-ehia-aection

may-—pe-reguired-to-tearify-under-the-Mantara-Rutes-of-Stvil
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Procedurer-in-additiony-the-booka-znd-records--ecf-—-any—-such
the——defendant-may-be-brought-inte-codure-and-introdueced-into
evidenee--by--referencer——-No-—-informatien———information-—-se
obeained--may--not--be-used-ageinst-the-defendant-as-a-basis
for-—a--misdemeansr--prosecueton-——under--3f-14-285---rhrough

36-+4-2387-and-30-t4-2247-or-fsectien—t}z"*

Section-Fr--Section-30-14-2237-MEA7-ra-amended-to-reads
43g-324-223r--Bepartmenc-—to--itnskicute-—-suiter-—Hpon--the
third--violation-—-ef--any--of —-tche--provisions--of-36-34-285

tnrough-38-14-238--sr--tacetion--1j-~by--any--businessy--the

Aspartment--shati--inscitute——-proper-—suits—-—or-gque-warranto
proceedings-in-a-court-of--competent--jurtsdiction-—-for——-the
forfetture-of-its-charterr-riqghea;-franchtses-or-privitegess
and-—-powers---axerecised--by--suech-— the--business--and--to
permanentiv-enjotn-tt—-from--transacting--business—-—tn——this
scgter-——if-—in-—sueh-—the--action--che-—-coure—£inda-chatr-che
Pusiness-ta-visrating-or-has-vioiated-any-of-the--previsions
of--30-34-265--through--38-14-23B--or—-{seetion-ti7-tt-shaii
enqoin-the--pbusiness-—from—-dotng--business-—in--this--state
permansntiy--or-for-sueh-a-time-as-the-esure-ordera-or-shati
annui-the-chartar--sr——reveke--—tna—-franchtse-—nf--anch-—-the
eusinesact
Sectton-8+--Secrion-38-14-2247-MEA;-ta-amended-co-reads
L36-14-2247--Fenattiesr—{i3-Excapr-as-atherwise-provided

tr--chis--sectrony--a——persen;-—-whether-as-principat;-agenty

—-F- HB 261
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officers-or-directerr-whe-viotates-any-of-the-previstens--ef
38-14-206--through-~30-14-218--or—fsectiton-ti-is-guitty-of-a
misdemeansr-for—each-singte-viotation--and--upen--conviction
thepesf-—shati-—be--fined--not——iess-—than-5i66-or-more-than
$i70088-ar—imprisened-for-a-term-net-coa-exceed-6--months;-—ar
both~

t2y——A---vietration---of---36-14-2085---t9--punishabie-—by
imprisonment-in-the-county-jaii-for-a--period--sf--not--iess
than-24-hosrs-or—more-than-i-year-or-by-a-finr-not-exceesding
§82579887-or-boths

f3y-~When-there-is-a-viotation-of-30-14-216;-in-addicion
to-the-penatty-specified-in-subsecstien~ti+r-the-court-before
which--a—-conviettan--ia~-had-—shati;--within--:4-days-afees
judgment-of-conviction-in-given;—forward-a-certified-capy-of
tha-judgment—to—-the——-department--of--agricnlture--and--chat
department——shaiti-revoke-any-ticense-issued-to-the-person-so
cenviceed--En-such-case-no-A-new-iicense-may-nst-be--granted
to--the-—-persan-whose-itcense—is-revoked-or-to-anyons-sither
directiy-or-indirectiy-engaged-with-him-itn-such-the-busineas
for-a-pariod-sf-t-yearst

NEW SECTION. SECTION 5. RECOVERY ON ILLEGAL__CONTRACTS

FORBIDDEN. A CONTRACT, EXPRESS OR IMPLIED, MADE BY A PERSON

IN VIOLATION OF THE PROVISIONS OF [SECTION 1] IS AN ILLEGAL

CONTRACT, AND NO RECOVERY MAY BE HAD ON THE CONTRACT,

NEW SecTion. SECTION 6. INJUNCTIONS -- DAMAGES --—
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PRODUCTION OF EVIDENCE. (1) A PERSON WHO IS INJURED BY A

VIOLATION OF [SECTION 1] MAY MAINTAIN AN ACTION TO ENJOIN A

CONTINUANCE OF AN ACT IN VIOLATIOR OF [SECTION 1} AND TO

RECOVER DAMAGES. A COURT, UPON FINDING THAT THE DEFENDANT IS8

VIOLATING OR HAS VIOLATED THE PRQOVISIONS OF [SECTION 1},

SHALL ENJOIN THE DEFENDANT FROM CONTINUING THE VIOLATION. IT

IS NOT NECESSARY TO ALLEGE OR PROVE ACTUAL DAMAGES TO THE

PLAINTIFF.

{2) IN ADDITION TO INJUNCTIVE RELIEF, THE PLAINTIFF MAY

RECOVER FROM THE DEFENDANT THREE TIMES THE AMOUNT OF ACTUAL

DAMAGES SUSTAINED PLUS ATTORNEY FEES AND COSTS OF SUIT.

{3) A DEFENDANT IN AN ACTION BROUGHT UNDER THIS SECTION

MAY BE REQUIRED TO TESTIFY UNDER THE MONTANA RULES OF CIVIL

PROCEDURE. IN ADDITION, THE BOOKS AND RECORDS QF A DEFENDANT

MAY BE BROUGHT INTO COURT AND INTRCDUCED INTO EVIDENCE BY

REFERENCE. INFPORMATION SO OBTAINED MAY NOT BE USED AGAINST

THE DEFENDANT AS A BASIS FOR A MISDEMEANOR PROSECUTION POR A

VIOLATION OF [SECTION 1].

NEW-SREPION< - -SEEPION-F7——PENADTIRS-—-A—-FERSEN; ~-WHETHER

ACPING-AS-A-PRINCIPAby--AGENP7--OFFICHERy-—OR--DIREEFOR7;-—WH3

VIEBLATES~--A-~PROVES £ON-~OP-—{SEEFION--11--F5--GUILT¥--OP--A

MISBEMEANOR-POR-BACH-VIObAPION-ANB-HPON-EBNVIETPION-SHALL--BR

PINED--NOP- -LESS-PHAN-$108-OR~-MORE-FHAN-917008-OR-IMPRISONED

FPOR—_A-PERM-NOF-¥0-ENCHED-6-MORFHS y ~OR-BOPH

NEW SECTION. Section 7. codification instruction.
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fSections 1 through # # 6] are intended to be codified as an
integral part of Title 30, chapter 14, paret--27y and the
provisions of Title 30, chapter 14, part--27 apply to
[sections 1 through 4 7 6].

NEW SECTION. Section 8. Saving clause. {This act) does

not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before [the
effective date aof this act].

NEW SECTION. Section 9. 8Severability. If a part of

[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of {this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 10. Applicability. The provisions

of [this act] apply to any contract for the sale or purchase
of a commodity entered into on or after [the effective date
of this act}.

-End-
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