HQUSE BILL NO. 148
INTRODUCED BY TOOLE, HALLIGAN,
RUSSELL, J. RICE, STRIZICH
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE
ON ADULT AND JUVENILE DETENTION
IN THE HQCUSE

JANUARY 11, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FIRST READING,

JANUARY 21, 1991 COMMITTEE RECOMMEND BILL

DO PASS AS AMENDED. REPORT ADOPTED.
JANUARY 22, 1991 PRINTING REPORT.
JANUARY 25, 1991 SECOND READING, DO PASS AS AMENDED.
JANUARY 26, 1991 ENGROSSING REPORT.
JANUARY 28, 1991 THIRD READING, PASSED.

AYES, 88; NOES, 8.
TRANSMITTED TO SENATE.
IN THE SENATE

JANUARY 29, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FIRST READING.

FEBRUARY 12, 1991 COMMITTEE RECOMMEND BILL RBRE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

FEBRUARY 14, 1991 SECOND READING, CONCURRED IN.

FEBRUARY 15, 1991 ' THIRD READING, CONCURRED IN,

AYES, 49; NOES, 0.
RETURNED TO HOUSE WITH AMENDMENTS.
IN THE HOUSE
MARCH 11, 1991 RECEIVED FROM SENATE.

SECOND READING, AMENDMENTS



MARCH 12,

1991

CONCURRED IN.

THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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ON ADULT AND JUVENILE DETENTION

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING HOME ARREST IN
LIEU OF IMPRISONMENT FOR CERTAIN CRIMINAL OFFENSES; ALLOWING
HOME ARREST FOR BOTH ADULT AND JUVENILE OFFENDERS;
PROHIBITING HOME ARREST FCR CERTAIN FELONY OFFENSES;
AMENDING SECTIONS 41-5-306, 41-5-403, 41-5-523, 46-18-201,
61-8-714, AND 651-8-722, MCA; AND PROVIDING AN APPLICABILITY

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAKA:
NEW SECTION. Section 1. Dpefinitions. As  used in

[sections 1 through 6), the following definitions apply:

(1) "Approved monitoring device" means an electronic
device or apparatus, approved by the department of
inséitutions, that is limited in capability to recording or
fransmitting information concerning the offender's presence
in or absence from the home. The device must be minimally
intrusive. A monitoring device may not be approved that is
capable of recording or transmitting:

{a) wvisual images;

{by oral or wire communications or any sound; or
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{c} information concerning the offender's activities
while inside the home.

(2) (a) "Home" means the temporary or permanent
residence of an offender consisting of the actual living
area. The term includes a hospital, nursing care facility,
hospice, halfway house, group home, residential treatment
facility, boarding house, or a facility described in
41-5-306(1).

(by When more than cne residence or family are located
on a single piece of property, the term does not include the
residence of any other person who is not part of the social
unit formed by the offender's immediate family.

(3) “Home arrest” means the use of a person's home for
purposes of cenfinement.

{4) “"Supervising authority" means the probation and
parole bureau of the corrections division of the department
of institutions or, in the case of a juvenile, the juvenile
probation division of the youth court or any other perscn or
entity appointed by the court.

{5) "Violent felony offense" means deliberate homicide,
mitigated deliberate homicide, negligent homicide,
aggravated assault, negligent vehicular assault, kidnapping,
aggravated kidnapping, robbery, sexual intercourse without

consent, sexual abuse o¢of «c¢hildren, arson, aggravated

burglary, escape, any criminal attempt to commi & an

INTRODUCED BILL
HB 1Y8
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enumerated offense, or conviction as a persistent felony
offender when the offender has a felony conviction for any
of the listed offenses within the 5-year pericd preceding

the date of the present conviction.

NEW SECTION. Section 2. Home arrest - petition —-

agreement, (1) Bn offender may petition a sentencing court
for an order directing that all or a porticon of a sentence
of imprisonment in the county jail or state prison be served
under conditions of home arrest. Petitions may be considered
and ruled wpon by the sentencing court prior to and
throughout the term of the offender’'s sentence.

(2) The sentencing judge shall study the records of ail
persons petitioning for home arrest and, in his discretion,
may :

{a) cause additional background or character
information to be collected or reduced to writing by the
probation officer;

{b) conduct hearings on the desirability of granting
home arrest;

(c} impose on the home arrestee conditions that are
proper, including restitution;

{(d) order that all or a portion of a sentence of
imprisonment in the county jail or state prison be served
under cenditions of home arrest at whatever time or

intervals, consecutive or nonconsecutive, that the court
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determines. The time actually spent in home arrest pursuant
to this section may not exceed 6 months or the maximum term
of imprisonment imposed, whichever is shorter;

(e} 1issue a warrant for a person when there is reason
to believe the person has violated the conditions of home
arrest, conduct hearings on the matter, and order
reimprisonment in the county jail or state prison upon proof
of violation; and

{f£) grant final discharge from arrest.

(3) A home arrestee shall execute a written agreement
with the «court setting forth all the conditions of home
arrest. The order of home arrest must incorporate that
agreement and must order compliance with its terms, The
order and agreement must be transmitted to the supervising
authority and to the appropriate jail or prison official.

(4) Time spent in home arrest must be credited against
the maximum term of imprisonment imposed for the offender
pursuant to law.

(5) Home arrest must be under the supervision of the
supervising authority. A home arrestee is subject to the
decisions of the supervising authority during the period of
supervision. Fees for supervision or equipment usage must be
paid directly tc the supervising authority.

NEW SECTION. Section 3. Home arrest —- conditions --—

fees -- consent of cohabitors. (1) The conditions of home
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arrest must include the following:

{a) The home arrestee must be confined to his home at
all times except when:

{i) working at approved employment o©r traveling
directly tc and from employment:

{i1i) seeking employment;

{iii} undergoing medical, psychiatric, or mental health
treatment or participating in an approved counseling or
aftercare program;

{iv) attending an approved educational institution or
program;

{v) attending a regularly scheduled religicus service
at a place of worship; or

(vi) participating in an approved comnunity service
program.

(b) Violaticn of the provisions of subsection (1) may
subject the home arrestee to prosecution under 45-7-306,

{c}) The home arrestee shall conform to a schedule
prepared by the supervising authority, specifically setting
forth the times when he may be absent from the home and the
locations where he may be during those times.

(d) The home arrestee may not commit another offense
during the period of home arrest.

{e) The home arrestee may not change the place of home

arrest or the schedule without prior approval of the
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supervising authority.

{f) The home arrestee shall maintain a telephone or
other approved monitoring device in the home or on the
arrestee’'s person at all times.

(g) Any other reasonable conditions may be set by the
court or the superwvising authority, including:

{i) restitution;

(11) supervision fees under 7-32-2245, 46-18-702, or
46-18-703;

{(iii) any of the conditiens imposed on persons on
probation or conditional discharge wunder 46-23-1011 or
46-23-1021.

{2) A written and notarized consent agreement must be
filed with the court by every adult who will share the
offender's home during the term of home arrest.

NEW SECTION. Section 4. Home arrest ~- ineligibility.

A person being held under a detainer, warrant, or process
issued by some other jurisdiction is not eligible for honme
arrest. A person convicted of a vielent felony offense is
not eligiblie for home arrest.

MEW SECTION. Section 5. Home arrest -- responsibility

for own 1living expenses -- government benefits. A person
serving a sentence under <conditions of home arrest is
responsible for food, housing, clothing, and medical care

expeinses and is eligible for government benefits to the same
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extent as a person on probation, parole, or conditicnal

discharge.
NEW SECTION. Section 6. #ome arrest -— list of

offenders. At least once every 30 days, the supervising
authority shall provide all local and county law enforcement
agencies with a list of the offenders under home arrest in
their Jjurisdictions. This 1list must include the foliowing
information:

{l) the offender’'s place of home arrest;

{2) the offense for which the offender was charged,
convicted, or otherwise placed under hcme arrest;

(3) the date that the sentence of home arrest will be
completed; and

(4) the name, address, and phone number of the officer
of the supervising authority for the offender.

Section 7. Section 41-5-306, MCA, is amended to read:

"41-5-306. (Temporary) Place of shelter care or
detention. (1) After a probable cause hearing provided for
in 41-5-303, a youth alleged to be a youth in need of
supervision may be placed only in:

(a) in a licensed youth foster home as defined in
41-3-1102;

{b) in a facility operated by a licensed chiid welfare
agency; or

{c}) in a licensed youth group home as defined in

-7-

10

11

12

13

14

15

16

L7

i8

13

20

21

22

23

24

25

LC 0078/01

41-3-1102; or

{d) under home arrest, either in his own home or in one

of the facilities described in subsections (l1)(a) through

t1y{c), as provideg in [sections 1 through &].

(2} & youth alleged to be in need of care shaii may be
placed only in the facilities stated listed in subsection
(1) ef-this-seerien and shalt may not be placed in a jail or
other facility intended or used for the detention of adults
charged with criminal offenses.

{3) After a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinguent youth may be
placed only 1in the facilities described in subsecticon (1),

under home arrest as provided in subsection (1), in a

detention facility, or in a jail or other facility for the
detention of adults only if the facilities in subsecticn (1)
are not available or do not provide adequate security and
the detention is in an area physically and visually separate
and removed from that of adults. (Terminates dJuly 1,
1991--sec. 14, Ch. 434, L. 1989.)

41-5-306. (Effective July 1, 1991) Place of shelter

‘care or detention., (1) After a probable cause hearing

provided for in 41-5-303, a youth alleged to be a youth in
need of supervision may be placed only tn:
{a) in a licensed youth foster home as defined in

41-3-1102;
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(b) in a facility operated by a licensed child welfare
agency; or

te) in a licensed youth group home as defined in
41-3-1102; or

{d) under home arrest, either in his own home or in one

of the facilities described in subsections (i}{a) through

{1)(c), as pravided in [sections 1 through 6].

(2) A youth alleged to be in need of care shalt may be
placed only in the facilities setated listed in subsection
(1) of-this-section and shat: may not be placed in a jail or
other facility intended or used for the detention of adults
charged with criminal offenses,

(3) After a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinquent youth may be
placed only in the facilities described in subsection (1),

under home arrest as provided in subsection (1}, or in a

detention facility as defined in 41-5-103."

Section B. Section 41-5-403, MCA, is amended to read:

*41-5-403. Disposition permitted under informal
adjustment. (1) The following dispositions may be imposed by
informal adjustment:

(a) probatiocn;

{b) placement of the youth for substitute care inte a
youth care facility as defined in 41-3-1102 and as

determined by the department:
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(c} placement of the youth in a private agency
responsible for the care and rehabilitation of sueh-a the
youth as determined by the department;

(d) restitution uypon approval of the youth court judge;

{e) placement of the youth under home arrest as

provided in [secticons 1 through 6].

(2) In determining whether restitution is appropriaté
in a particular case, the following factors may be
considered in addition to any other evidence:

{a) age of the youth:

(b) ability of the youth to pay:

(c) ability of the parents or legal guardian to pay;

{(d) amount of damage to the victim; and

{e} 1legal remedies @f the victim; however, the abiliry
of the victim or his insurer to stand any loss may not be
considered in any case.

{3y If the youth wviclates his aftercare agreement as
provided for in 53-30-226, he must be returned to the court
for further disposition. No A youth may not be placed in a

state youth correctional facility under informal

adjustment."
Section 9. section 41-5-%23, MCA, is amended to read:

"41-5-523. (Temporary) Disposition of delinguent youth
and youth in need of supervision. (1) If a youth is found to

be delinguent or in need of supervision, the youth court may
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enter its judgment making any of the following dispositions:

(a) place the youth on probation:

{b) commit the youth to the department if the court
determines that the youth is in need of placement in other
than the youth's own homes, providedy-hewever; that:

(i) in the case 2f a youth in need of supervision, the
court shall determine whether continuation in the home would
be contrary to the welfare of the youth and whether
reasonable efforts have been made to prevent or eliminate
the need for removal of the youth from his home. The court
shall include suech a determination in the order committing
the youth to the department.

{ii} in the case of a delinquent youth who 1s determined
by the court to be a serious juvenile offender, the Jjudge
may specify that the youth be placed in a youth correctional
facility if the judge finds that such the placement is
necessary for the protecticn of the public:

(c) order restitution by the youth or his parents;

(d) impose a fineg as authorized by law 1f the violation
alleged would constitute a criminal offense if committed by
an adult;

(e) regquire the perfarmance of community service;

(£) reguire the youth, his parents, his guardians, or
the persons having legal custody of the youth to receive

counseling services;
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{(g) require the medical and psychological evaluation of
the youth, his parents, his gquardians, or the perscns having
legal custody of the youth;

{h) require the parents, guardians, or other persons
having legal custody of the youth to furnish sueh services
as the court may designate;

(i) worder sweh further care, treatment, evaluation, or
relief that the court considers beneficial to the youth and
the community anrd that does not cbligate funding from the
department without the department's approval, except that a
youth may not be placed by a youth court in a residential
treatment facility as defined in 50-5-101. Only the
department may, pursuant ts subsection (1)(b), place a youth
in a residential treatment facility.

{3) commit the vouth to a mental health facility if,
based upon the testimony of a professicnal person as defined
in 53-21-102, the court finds that the vouth is seriously
mentally 1ll as defined in 53-21-102. The youth is entitled
to all rights provided by 53-21-114 through 53-21-119. Upoen
release or discharge from the mental health facility, the
youth must be returned to the court for further disposition
in accordance with this section unless the court order has
expired or the court no longer retains jurisdiction under

41-5-205.

(k lace the youth wunder home arrest as provided in

~12-



10
11
iz
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0078/01

[sections 1 through 6}.

(2) When a youth is committed te the department, - the
department shall determine the appropriate placement and
rehabilitation program for the youth after considering the
recommendations made under 41-5-527 by the youth placement
committee. Placement is subject to the following
limitations: .

{a) A youth in need of supervision may not be placed in
a youth correctional facility,

(b) A youth may not be held in a youth correctional
facility for a period of time in excess of the maximum
period of imprisonment that could be imposed on an adult
convicted of the offense or offenses that brought the youth
under the jurisdiction of the youth court. Nothing 1in this
section 1limits the power of the department to enter into an
aftercare agreement with the youth pursuant to 53-30-226,.

{(c) Ne A youth may not be placed in or transferred to a
penal institution or other facility used for the execution
of sentence of adults convicted ©f crimes.

(3) A youth placed by the department in a youth
correctional facility must be supervised by the department.
A youth placed in any other placement must be supervised by
the youth probation ocfficer of the youth court having
jurisdiction over the youth.

(4) AL any time after the youth has been taken into
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custody, the court may, with the consent of the youth in the
manner provided in 41-5-303 for consent by a youth to a
waiver of his constitutional rights or after the vyouth has
been adjudicated delinquent or in need of supervision, order
the youth to be evaluated by the department for a periocd not
to exceed 45 days. The department shall determine the place
and manner of evaluation.

(5) MNeo An evaluation of a youth may not be performed at
the Montana state hospital unless suen the youth is
transferred to the district court under 41-5-206.

(6) Any order of the court may be modified at any time.
In the case of a youth committed to the department, an order
pertaining to the youth may be modified only upon notice to
the department and subsequent hearing.

(7) Whenever the court commits a youth Lo the
department, it munst shall transmit with the dispositional
judgment copies of a medical report and sueh any other
clinical, predisposition, or other reports and information
pertinent to the care and treatment of the youth,.

41-5-523. {Effective July 1, 1991) Disposition of
delinquent youth and youth in need of supervision. (1) If a
youth is found to be delinguent or in need of supervision,
the youth court may enter its judgment making any of the
following dispositions:

(a) place the youth on probation;

~14-
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(b) commit the youth to the department if the court
determines that the youth is in need of placement in other
than the youth's own hcomes, provideds-heswevery that:

{i} in the case of a youth in need of supervision, the
court shall determine whether corntinuaticn in the home would
be contrary to the welfare of the youth and whether
reasonable efforts have Dbeen made to prevent or eliminate
the need for removal of the youth from his home. The court
shall include sueh a determination in the order committing
the youth to the department.

(ii) in the case of a delinquent youth who is determined
by the court to be a serious juvenile offender, the Jjudge
may specify that the youth be placed 1n a youth correctional
facility if the judge finds that sueh the placement is
necessary for the protecticn of the public;

(¢} order restituticn by the youth or his parents;

{(d) Limpose a fine as authorized by law if the wvicolation
alleged would constitute a criminal offense if committed by
an adult;

(¢) require the performance of community service:

{(f) require the youth, his parents, his guardians, or
the persons having legal custody of the youth to receive
counseling services;

{g) reqguire the medical and psychological evaluation of

the youth, his parents, his guardians, or the persons having
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legal custody of the youth;

(h} require the parents, gquardians, or other persons
having legal custody of the youth to furnish awem services
as the court may designate;

(i) order saeh further care, treatment, evaluation, or
relief that the ¢ourt considers beneficial to the youth and
the community and that does not obligate furding from the
department without the department's approval, except that a
youth may mnot be placed by a youth couirt in a residential
treatment facility as defined in 50-5-10%. aney the
department may, pursuant to subsection (l)}(b), pisce a youth
in a residential treatment facility.

{j) commit the yocuth to a mental healt: facility if,
based upcn the testimony of a professional pescon as defined
in 53-21-102, the ccurt finds that the yocrs is roriously
mentally 111 as defined in 53-21-102. The ;- th is entitled
to a1l raghts provided by S3-21-114 thrawn i £3-21-119.  Upon
release or discharge from the mental “e3altm tac:ility, the
youth must he returned to the court for 7 vt Jdizpersition
in accordance with this section unless tho oourt order has
expired or the court no longer retains Jurisdiction under

41-5-205,

{k) place the youth under home arrest as provided in

[sections 1 through 61.

(2) When a youth is committed to tne department, the

~-16-
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department shall determine the appropriate placement and
rehabilitation program for the youth after considering the
recommendations made under 41-5-527 by the youth placement
committee. Placement is subject to the following
limitations:

{a} A youth in need of supervision may not be placed in
a youth correctional facility.

{b) A youth may not be held in a youth correctional
facility for a period of time in excess of the maximum
period of imprisonment that could be imposed on’ an adult
convicted of the offense or cffenses that brought the youth
under the jurisdiction of the youth court. Nothing in this
section limits the power of the department to enter into an
aftercare agreement with the youth pursuant to 53-30-226.

(¢c) No A youth may not be placed in or transferred ta a
penal institution or other facility used for the execution
of sentence of adults convicted of crimes.

(3) A youth placed by the department in a youth
correctional facility must be supervised by the department.
A youth placed in any other placement must be supervised by
the youth probation officer of the youth court having
jurisdiction over the youth.

{4) At any time after the youth has been taken into
custody and before final disposition, the court may, with

the consent of the youth in the manner provided in 41-5-303
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for consent by a youth to a waiver of his constitutional
rights or after the youth has been adjudicated delinquent or
in need of supervision, order the youth to be evaluated for
a period not to exceed 45 days. The county commissioners are
responsible for the cost of the evaluation and may contract
with the department or other public or private agencies to
obtain evaluation services.

(5) No An evaluation of a youth may not be performed at
the Montana state hospital unless sueh the youth is
transferred to the district court under 41-5-206.

{6) Any order of the court may be modified at any time.
In the case of a youth committed to the department, an order
pertaining to the youth may be modified only upen notice to
the department and subsequent hearing.

(7) Whenever the court commits a youth to the
department, it muast shall transmit with the dispositional
judgment copies of a medical report and sueh any other
clinical, predisposition, or other reports and information
pertinent to the care and treatment of the youth."

Section 10. Section 46-18-201, MCA, is amended to read:

“46-18-201., Sentences that may be imposed. (1) Whenever
a person has been found guilty of an offense upon a verdict
or a plea of guilty, the court may:

{a) defer imposition of sentence, excepting gxcept as

provided 1n 61-8-714 and 61-8-722 for sentences for driving
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under the influence of alcochol or drugs, for a period,
except as otherwise provided, not exceeding 1 year Eor any
misdemeanor or for a period not exceeding 3 years for any
felony. The sentencing judge may impose upon the defendant
any reasonable restricticns or conditions during the periocd
of the deferred imposition. Reasonable restrictions or
conditions may include:

{i) jail base release;

{ii) jail time not exceeding 180 days;

{iii) conditions for probation;

{iv) restitution;

{v)] payment of the costs of confinement;

(vi) payment of a fine as provided in 46-1B-231;

(vii} payment of costs as provided in 46-18-232 and
46-18-233;

(viii) payment of costs of court----appointed
court-appointed counsel as provided in 46-8-113;

(ix) community service;

(x) home arrest as provided in [sections 1 through 6];

txy(x1) any other reasonable conditions considered
necessary for rehabilitation or for the protection of
society; or

txt)(xii}) any combination of the above.

{b) suspend execution of sentence up to the maximum

sentence allowed for each particular offense. The sentencing
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judge mnay impose on the defendant any reasonable
restrictions or conditions during the period of suspended
sentence. Reasonable restrictions or conditions may include
any of those listed in subsections subsection (l)(a)tiy
throvgh-¢3ytayéxty.

{(c) impose a fine as provided by law for the offense;

{(d) require payment of costs as provided in 46-18-232
or payment of costs of court-appointed counsel as provided
in 46-8-113;

(e} commit the defendant to a correctional institution,
with or without a fine as provided by law for the offense;

(£) impose any combination ©f subsections (1){b)
through (1l)(e).

(2) If amy 2 financial obligation is imposed as a
condition under subsection (l){a), sentence may be deferred
for a period not exceeding 2 years for any a misdemeanor or
for a period not exceeding & years for any a felony,
regardless of whether any other conditions are imposed.

(3) I1f any restrictions or «conditicons imposed under
subsection ({1l)(a) or {l1){b) are viclated, the court shall
consider any elapsed time and either expressly allow part or
all of it as a credit against the senktence or reject all or
part as a credit and state its reasons in the order. Credit,
hcowever, must be allowed for jail or home arrest time

already served.

20—
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(4) Except as provided in 46-18-222, the imposition or
execution of the Eirst 2 years of a sentence of imprisonment
imposed under the following sections may not be deferred or
suspended: 45-5-103, 45-5-202(3) relating to aggravated
assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 45-5-503(2)
and (3}, 45-9-101(2), (3)y, and (5)(d), 45-9-102(3), and
45-9-103(2}.

(5) Except as provided in 46-18-222, the imposition or
execution of the first 10 years of a sentence of
imprisonment imposed under 45-5-102 may not be deferred or
suspended.

(6) Except as provided in 46-18-222, imposition of
sentence in a felony case may not be deferred in the case of
a defendant who has been convicted of a felony on a prior
occasion, whether or not the sentence was imposed,
imposition of the sentence was deferred, or execution of the
sentence was suspended.

{(7) If the victim was less than 16 years old, the
impesition or execution of the first 30 days of a sentence
of imprisonment imposed under 45-5-502(3), 45-5-503,
45-5-504, 45-5-505, or 45-5-507 may not be deferred or
suspended, Section 46-18-222 does not apply to the first 30
days of suweh the imprisonment.

(8) In imposing a sentence on a defendant convicted of

a sexual offense as defined in 46-23-502, the court may not
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waive the registration reqguirement provided in 46-18-254,
46-18-255, and Title 46, chapter 23, part 5.

{9) A person convicted of a sexual offense, as defined
in 46-23-502, and sentenced to imprisonment in the state
prison shall enroll in the educational phase of the prison's
sexual offender program."

Section 11. sSection 61-8-714, MCA, is amended to read:

"61-8-714. Penalty for driving under the influence of

alcohol or drugs. (1) & Except as provided in subsection

{7), a person convicted of a violation of 61-8-401 shall be
punished by imprisonment in the county jail for not less
than 24 consecutive hours or more than 60 days and shall be
punished by a fine of not less than $100 or more than $500.
The §afY sentence may not be suspended unless the Judge
finds that the imposition of the jatfl sentence will pose a
risk to the defendant's physical or mental well-being.

(2) ©n Except as provided in subsection (7), on a

second conviction, he shall be punished by a fine of not
less than $300 or more than %500 and by impriscnment for not
less than 7 days, at least 48 hours of which must be served

consecutively, or more than 6 months. %Three Except as

provided in subsection (7), 3 days of the jait sentence may
not be suspended unless the judge finds that the imposition
of the jail sentence will pose a risk to the defendant's

physical or vental well-being.
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{3) ©n Except as provided in subsection (7), on the

third or subseguent conviction, he shall be punished by
imprisonment for a term of not less than 30 days, at least
48 hours of which must be served consecutively, or more than
1 year, and by a fine of not less than $500 or more than

$1,000. HNeewithstanding Except as provided in subsection

{7), notwithstanding any provision to the contrary providing

for suspension of execution of a sentence imposed under this
subsection, the imposition or execution of the first 10 days
of the fa:¥ sentence imposed for a third or subseguent
offense that occurred within 5 years of the Eirst offense
may not be deferred or suspended.

(4) In addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of
institutions, which may, in the sentencing court's
discretion and upon recommendation of a certified chemical
dependency counselor, include alcohol or drug treatment, or
both. On conviction of a second or subsequent offense under
this section, in addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information c¢ourse at an alcohol
treatment program approved by the department of

institutions, which must include alcohol or drug treatment,

-23-

10

11

12

13

14

15

16

20

21

22

23

24

25

LC 0078/01

or both. Each counselor providing education or treatment
shall, at the commencement of the education or treatment,
notify the court that the defendant has been enrolled in a
course or treatment program. If the defendant fails te
attend the course or the treatment program, the counselor
shall notify the court of the failure. As long as the
alcokhol information course and treatment program are
approved as provided in this subsection, the defendant may
attend the information course and treatment program of his
choice. The treatment provided to the defendant at a
treatment program must be at a level appropriate to his
alcochel problem, as determined by the judge based upon the
recommendation from the certified chemical dependency
counselor.,

{5) For the purpose of determining the number of
convictions under this section, "conviction" means a final
conviction, as defined in 45-2-101, in this state,
conviction for a vioclatien of a similar statute in another
state, or a forfeiture of bail or collateral deposited to
secure the defendant's appearance in court in this state or
another state, which forfeiture has not been vacated. An
offender is considered to have been previously convicted for
the purposes of this section if 1less than 5 years have
elapsed between the commission ©f the present offense and a

previous conviction. 1If there has been no additiconal
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conviction for an offense under this section for a period of
5 years after a pricor conviction hereunder under this
section, then all records and data relating to the prior
conviction are confidential criminal justice information as
defined in 44-5-103 and public access to the information may
only be obtained by district court order upon good cause
shown.

(6) For the purpose of calculating subseguent
convictions under this section, a conviction for a violation
of 61-8-406 also constitutes a conviction for a violation of
61-8-401.

(7) The court may crder that a term of imprisonment

imposed under this section be served under home arrest as

provided in [sections 1 through 63)."

Section 12. Section 61-8-722, MCA, is amended to read:
"61-8-722. Penalty for driving with excessive blood

alcohol concentration. (1) A Except as provided in

subsection (7)), a person convicted of a wvioclation of
61-8-406 shall be punished by imprisonment for not more than
10 days and shall be punished by a fine of not less than
5100 or more than $500.

(2) ©n Except as provided in subsection (7)), on a

second conviction of a viclation of 61-8-406, he shall be
punished by imprisonment for not less than 48 consecutive

hours or more than 30 days and by a fine of not less than
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$300 or mare than $500.

(3) ©n Except as provided in subsection {7), on a third

or subseguent conviction of a wviolation of 61-8-406, he
shall be punished by imprisonment for not less than 48
consecutive hours or more than 6 months and by a fine of not
less than $500 or more than $1,000.

{4) The provisions of 61-5-205(2), &l1-5-20B(2), and
61-11-203(2)(d} relating to revocation and suspension of
driver's licenses shalt* apply to any convictlon under
£€1-8-406.

(5) In addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of
institutions, which may include alcohol or drug treatment,
or both, if considered necessary by the counselor conducting
the program. Each counselor providing sueh education or
treatment shall, at the commencement of the education ox
treatment, notify the court that the defendant has been
enrolled in a course or treatment program. If the defendant
fails ta attend the course or the treatment program, the
counselor shall notify the court of the failure.

(6) For the purpose of determining the numbher of
convictions under this section, “conviction" means a final

cenviction, asn defined in 45-2-101, 1in this state or a

-26-



10
11
12
13
14

15

16
17
18
19
20
21
22
23
24

25

LC 0078/01

similar statute in anocther state or a forfeiture of bail or
collateral deposited to secure the defendant's appearance in
court in this state or another state, which forfeiture has
not been vacated. An offender is considered to have been
previously convicted for the purposes of this section if
less than 5 years have elapsed between the commission of the
present offense and a previous conviction. If there has been
no additional conviction for an offense under this section
for a period of 5 years after a prior conviction hereuander

under this sectieon, then such the prior offense shall must

be expunged from the defendant's record.

(7) The court may order that a term of imprisonment

imposed under this section be served under home arrest as

provided in [sections 1 through 6]."

NEW SECTION. Section 13. codification instruction.

[Sections 1 through 6] are intended to be codified as an
integral part of Title 46, chapter 18, and the provisions of
Title 46, chapter 18, apply to [sections 1 through 6].

NEW SECTION. Section 14. Severability. If a part of

[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications.

NEW SECTION. Section 15. Applicability. {This  act]
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STATE OF MONTANA - FISCAL NOTE
Form BD-15

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0Q148, Second Reading.

DESCRIPTION OF PROPOSED LEGISIATION:

A bill allowing home arrest in lieu of imprisonment for certain criminal offenses; home arrest for both adult ard juvenile

offenders; prohibiting home arrest for certain felony offenses; amending sections and providing an applicability date.®

ASSUMPTIONS -

1. As amended, HB01l48 will have no appreciable impact upon the Department of Institutions.
the majority of the initial jimpact:
a. The department may now accept or reject any referral from the court.

b. The department is the recognized supervising authority for adult felons only. Previously the departm:ent would
also have been required to supervise misdemeanants.
Home arrest for second and third DUI convictions has been removed from HBO14§.
3. The bill allows for the defendant teo pay the costs associated with home arrest, if capable.

4, 1If she/he is not capable, the defendant would be placed in current level corrections programs (Intensive Surcervision
Program or Probation).

Two of the amendmerts removed

[

FI15CAl. TMPACT:
No impact.

ROD SUNDSTED, BUDGET DIRECTCR DATE #OWARD TOOLE, pr1MARYESPONSOR

Office of Budget and Program Planning
Fiscal Note for HB0l48, Second Reading AB \48 &GV
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APPROVED BY COMMITTEE
ON JUDICTIARY

HOUSE BILL NO. 148
INTRODUCED BY TOOLE, HALLIGAN, RUSSELL, J. RICE
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON ADULT AND JUVENILE DETENTION

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING HCME ARREST IN
LIEU OF IMPRISONMENT FOR CERTAIN CRIMINAL OFFENSES; ALLOWING
HOME ARREST FOR BOTH ADULT AND

JUVENILE OFFENDERS;

PROHIBITING HOME ARREST FOR CERTAIN FELORY OFFENSES;
AMENDING SECTIONS 41-5-306, 41-5-403, 41-5-523, 46-18-201,
61-8-714, AND 61-B-722, MCA; AND PROVIDING AN APPLICABILITY

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Definitions. As used in

[sections 1 through 6], the following definitions apply:

(1) “Approved--menitoring MONITORING device" means an
electronic device or apparatusy-approved-by--the--department
of-—-imstitubionss that is limited in capability to recording
or transmitting information concerning the offender's
presence in or absence from the home. The device must be
minimally intrusive. A-meniterimg-device-may-net-be-appreved
that-ta-capable-of-recording-or-transmrttings

tay-—viauai-images;

thy--eoral-or-wire-—communiteations-or-any-seunds-or
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tey--information-cencerning—-the--affenderts-—activities
whilte-inside-the-home~

(2) (a) "Home" means the temporary or permanent
residence of an offender consisting of the actual 1living

area APPROVED BY THE SUPERVISING AUTHORITY. The-—term

incindes-a-hospitatrz-nmursing-care-facirizeyr-hespicer—harfway
house;-greup-hemery-residentrai-treatment-facttitys--bearding
heuse;-or-a-facitity-deseribed-in—43-5-386{(1})~

{b) When more than one residence or family are located
on a single piece of property, the term does not include the
residence of any other person who is not part of the social
unit formed by the offender's immediate family.

(3) "Home arrest" means the use of a person's home for
purposes of confinement.

(4} “Supervising authority" means, IN THE CASE OF AN

ADULT FELON, the probatien--and--pareie--burean--of-—the
corrections division of the department of institutions; IN

THE CASE OF AN ADULT MISDEMEANANT, A COURT-APPROVED ENTITY

OTHER THAN THE CORRECTIQONS DIVISION OF THE DEPARTMENT OF

INSTITUTIONS; c©r, in the case of a juvenile, the juvenile
probation division of the youth court or any other person or
entity appointed by the court.

t5) "violent felony offense" means deliberate homicide,
mitigated deliberate homicide,

negligent hemicide,

aggravated assault, negligent vehicular assault, kidnapping,

SECOND READING
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aggravated kidnapping, robbery, sexual intercourse without
consent, sexual abuse of children, arson, aggravated
burglary, escape, any criminal attempt to commit an
enumerated offense, or conviction as a persistent felony
of fender when the offender has a felony conviction for any
of the listed offenses within the 5-year period preceding
the date of the present conviction.

NEW SECTION, Section 2. Home arrest -- petition -——

agreement. (1) An offender may petition a sentencing court
for an order directing that all or a portion of a sentence
of imprisonment in the county jail or state priscn be served
under conditions of home arrest. Petitions may be considered
and ruled wupon by the sentencing c¢ourt prior to and
throughout the term of the offender's sentence.

(2) The sentencing judge shall study the records of all
persens petitioning for home arrest and, in his discretion,
may:

(a) ecause---additionai-——-backgronnd-———or----character

informatton-~to--be--coltiected--ar-reduced-to-writing-by-the

probation—-cfftcar;y REFER THE CASE TC THE APPROPRIATE

SUPERVISING AUTHORITY FOR APPROVAL AND ACCEPTANCE INTO THE

HOME ARREST PROGRAM. THE SUPERVISING AUTHORITY MAY ACCEPT OR

REJECT ANY REFERRAL.

{b) conduct hearings on the desirability of granting

home arrest;

-3- HB 148
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tey--impose——on-—the--heme--arrestee-conditiona-that-are
properr7—inciuding-restitutions

td4¥{C}) order-that-all-or-a-portion--of--a--sentence--of
imprisonment--in--the--county-jatt-er-atate-prisen-be-served
under--cenditions-—of-——heme——arrest—-at--whatever--time---or
intervals;-—cansecutive——or--nonconsecutivey--that-the-coure

detarmines ORDER A TERM OF HOME ARREST IN LI1EU OF A SENTENCE

OF IMPRISONMENT IN THE COUNTY JAIL OR STATE PRISON. The time

actually spent in home arrest pursuant tc this section may
not exceed 6 months or the maximum term of imprisonment
imposed, whichever is shorter.

te¥(D) issue a warrant for a person when there is
reason to believe the person has violated the conditions of
home arrest, conduct hearings on the matter, and order
reimprisenment IMPRISONMENT in the county Jjail or state
prison upon proof of violation; and

t£¥(E) grant final discharge from arrest.

(3) A home arrestee shall execute a written agreement
with the court setting forth all the conditions of home
arrest. The order of home arrest must incorporate that
agreement and must order compliance with its terms. The
order and agreement must be transmitted to the supervising
authority and to the appropriate jail or prison official.

{4) Time spent in home arrest must be credited against

the maximum term of imprisonment imposed for the offender
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pursuant to law.

{5) Home arrest must be under the supervision of the
supervising authority. A home arrestee 1is subject to the
decisions of the supervising authority during the period of
supervision. Fees for supervision or equipment usage must be
paid directly to the supervising--autherity CLERK OF THE

SENTENCING COURT.

NEW SECTION. Section 3. Home arrest -- conditions —-

fees -—- consent of cohabitors. (1) Phe--¢conditions-—-of--home

arrest——must-itnctude A HOME ARRESTEE MUST BE CONFINED TO HIS

HOME UNDER CONDITIONS IMPQSED BY THE SENTENCING COURT, WHICH

MAY INCLUDE BUT ARE NQT LIMITED TO the following:

[a) The home arrestee must be confined to his home at
all times except when:

(i) working at approved employment or traveling
directly to and from employment;

{ii) seeking employment;

(iii) undergoing medical, psychiatric, or mental health
treatment or participating in an approved counseling or
aftercare program;

{iv) attending an approved educational institution or
program;

{v) attending a regularly scheduled religicus service
at a place of worship; eor

(vi) participating in an approved community service

-5- HB 148
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programv; OR

thi--Viotation-cf-the-provisions-ocf-subsection-——{1jy--may
subject-the-home-arrestee-to-prosecution-under-45-7-396+

tey(VIT) The-heme-arrestes—snati-conform CONFORMING to a
schedule prepared by the supervising authority, specifically
setting forth the times when he may be absent from the home
and the locations where he may be during those times.

+d3(B) The home arrestee may not commit another ocffense
during the period of home arrest.

te¥(C) The hcome arrestee may not change the place of
home arrest or the schedule without prior approval of the
supervising authority.

t£+(D) The home arrestee shall maintain a telephone or
other approved monitoring device in the home ©r on the
arrestee's person at all times.

tg¥(E) Any---other--—-reasenable---conditiena-—--may-—-be
CONDITIONS set by the court or the supervising authoritysy
tnetuding MAY INCLUDE:

(i) restitution;

{ii) supervision fees under 7-32-2245, 46-18-702, or
46-18-7013;

{(iii) any of the conditions imposed on persons on
probation or conditional discharge wunder 46-23-1011 or

46~23-1021.

(2) A written and notarized consent agreement must be

-6~ HB 148
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filed with the court by every adult who will share the
offender's home during the term of home arrest.

(3} VIOLATION OF THE PROVISIONS OF ANY CONDITION QF

HOME ARREST MAY SUBJECT THE HOME ARRESTEE TO PROSECUTION

UNDER 45-7-306.

NEW SECTION. Section 4. Home arrest -- ineligibility.

A person being held under a detainer, warrant, or process
issued by some other jurisdiction is not eligible Ffor home
arrest. A person convicted of a violent felony offense is
not eligible for home arrest.

NEW SECTION. Section b. Home arrest -- responsibility

for own 1living expenses -- government benefits. A person
serving a sentence under conditions of home arrest is
responsible for food, housing, clething, and medical care
expenses and is eligible for government benefits to the same
extent as a person on probation, parole, or conditional
discharge.

NEW SECTION. Section 6. Home arrest -- 1list of

offenders. At least once every 30 days, the supervising
authority shall provide all local and county law enforcement
agencies with a list of the offenders under home arrest in
their jurisdictions. This 1list must include the following
information:

(1) the offender's place of home arrest;

(2) the offense for which the offender was charged,
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convicted, or otherwise placed under home arrest;

(3) the date that the sentence of home arrest will be
completed; and

(4) the name, address, and phone number of the officer
of the supervising authority for the offender,

Section 7. Section 41-5-306, MCA, is amended to read:

"41-5-306. (Temporary) Place of shelter care orx
detention. {1) After a probable cause hearing provided for
in 41-5-303, a youth alleged to be a youth in need of
supervision may be placed only in:

(a) in a licensed youth foster home as defined in
41-3-1102;

{b) in a facility operated by a licensed child welfare
agency; er

(c} in a 1licensed youth group home as defined in
41-3-1102; or

{d) under home arrest, either in his own home or in one

of the facilities described in subsections (1l)(a) through

(l}(c), as provided in {sections 1 through 6].

(2) A youth alleged to be in need of care shait may be
placed only in the facilities stated listed in subsection
(1) ef-this-sectien and shail may not be placed in a jail or.
other facility intended or used for the detention of adults
charged with criminal offenses.

(3) After a probable cause hearing provided for in
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41-5-303, a youth alleged to be a delingquent youth may be
placed only in the facilities described in subsection (1),

under home arrest as provided in subsection (1), in a

detention facility, or in a jail or other facility for the
detention of adults only if the facilities in subsection (1)
are not available or do not provide adequate security and
the detention is in an area physically and visually separate
and removed from that of adults., (Terminates July 1,
1991--sec. 14, Ch. 434, L. 1389.)

41-5-306. (Effective July 1, 1991} Place of shelter
care or detention. (1) After a probable cause hearing
provided for in 41-5-303, a youth alleged to be a youth in
need of supervision may be placed only in:

(a) iﬂ a licensed youth foster home as defined in
41-3-1102;

tb) in a facility operated by a licensed child welfare
agency; or

{(c} in a licensed youth group home as defined in
41-3-1102; or

{d) under home arrest, either in his own home or in one

of the facilities described in subsections (l)(a} through

{1)¢{c), as provided in [sections 1l through 6].

{2) A youth alleged to be in need of care shait may be
placed only in the facilities stated listed in subsection

(1) of-this-section and shatt may not be placed in a jail or

—g- HB 148
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other facility intended or used for the detention of adults
charged with criminal offenses.

(3) after a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinquent youth may be
placed only in the facilities described in subsection (L),

under home arrest as provided in subsection (1), or in a

detention facility as defined in 41-5-103."

Section 8. Section 41-5-403, MCA, is amended to read:
"41-5-403. Disposition permitted under informal
adjustment. (1) The following dispositions may be imposed by
informal adjustment:

{a) probation;

(b) placement of the youth for substitute care into a
youth care facility as defined in 41-3-1102 and as
determined by the department;

(¢} placement of the youth in a private agency
responsible for the care and rehabilitation of such-a the
youth as determined by the department;

(d) restitution upon approval of the youth court judge;

{e)} placement of the youth under home arrest as

provided in {sections 1 through 6].

(2) In determining whether restitution is appropriate

in a particular case, the following factors may be
considered in addition to any other evidence:

(a) age of the youth;
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{b) ability of the youth to pay;

{c) ability of the parents or legal guardian to pay:

(d} amount of damage to the victim; and

(e} legal remedies of the victim; however, the ability
of the victim or his insurer to stand any loss may not be
considered in any case.

{3) If the youth viclates his aftercare agreement as
provided for in 53-30-226, he must be returned to the court
for further disposition. Ne A youth may not be placed in a
state  youth correctional facility under informal

adjustment ,"

Section 9. Section 41-5-523, MCA, is amended ta read:

"41-5-523. (Temporary) Disposition of delinquent‘youth
and youth in need of supervision. (1) IF a youth is found to
be delinquent or in need of supervision, the youth court may
enter its judgment making any of the following dispositions:

{a) place the youth on probation;

{b) commit the youth to the department if the court
determines that the youth is in need of placement in other
than the youth's own homes, providedy-hoewever; that:

(i) in the case of a youth in need of supervision, the
court shall determine whether continuation in the home would
be contrary toc the welfare of the youth and whether
reasonable efforts have been made to prevent or eliminate

the need for removal of the youth from his home. The court
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shall include sueh a determination in the order committing
the youth to the department.

{ii) in the case of a delinguent youth who is determined
by the court to be a serious juvenile offender, the judge
may specify that the youth be placed in a youth correctional
facility if the ijudge finds that =such the placement is
necessary for the protection of the public;

(c) order restitution by the youth or his parents;

(d) impose a fine as authorized by law if the violation
alleged would constitute a criminal offense if committed by
an adulg;

(e} require the performance of community service;

{f) require the vyouth, his parents, his guardians, or
the persons having legal custody of the youth to receive
counseling services;

{g) require the medical and psychological evaluation of
the youth, his parents, his gquardians, or the persons having
legal custody of the youth;

(h) require the parents, gquardians, or other persons
having legal custody of the youth to furnish sueh services
as the court may designate;

{i) order sueh further care, treatment, evaluation, or
relief that the court considers beneficial to the youth and
the community and that does not obligate funding from the

department without the department's approval, except that a

-12- HB 148
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youth, may not be placed by a youth court in a residential
treatment facility as defined in 50-5-101. Qnly the
department may, pursuant to subsection (1)(b). place a youth
in a residential treatment facility.

{j) commit the youth to a mental health facility if,
based upon the testimony of a professional person as defined
in $3-21-102, the court finds that the youth 1is seriously
mentally ill as defined in 53-21-102. The youth is entitled
to all rights provided by 53-21-114 through 53-21-115. Upon
release or discharge from the mental health facility, the
youth must be returned to the court for further disposition
in accordance with this section unless the court order has
expired or the court no longer retains jurisdiction wunder
41-5-205.

(k) place the vouth under home arrest as provided in

[sections 1 through 6].

(2) When a youth is committed to the department, the
department shall determine the appropriate placement and

rehabilitation program for the youth after considering the

" recommendations made under 41-5-527 by the youth placement

committee. Placement is subject to the following
limitations:

(a) A youth in need of supervision may not be placed in
a youth correctional facility.

(b} A youth may not be held in a youth correctional
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facility for a period of time in excess of the maximum
period of imprisonment that could be imposed on an adult
convicted of the offense or offenses that brought the youth
under the jurisdiction of the youth court. Nothing in this
section limits the power of the department to enter into an
aftercare agreement with the youth pursuant to 53-30-226.

{c}) HNe A youth may not be placed in or transferred to a
penal institution or other facility used for the execution
of sentence of adults convicted of crimes.

{3) A youth placed by the department in a youth
correctional facility must be supervised by the department.
A youth placed in any other placement must be supervised by
the youth probation officer of the youth court having
jurisdiction over the youth.

{4) At any time after the youth has been taken into
custody, the court may, with the consent of the youth in the
manner provided in 41-5-303 for consent by a youth to a
waiver of his constitutional rights or after the youth has
been adjudicated delinquent or in need of supervision, order
the youth to be evaluated by the department for a period not
to exceed 45 days. The department shall determine the place
and manner of evaluaticn.

{5) Mo An evaluation of a youth may not be performed at
the Montana state hospital unless sueh the vyouth is

transferred to the district court under 41-5-206.
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(6) Any order of the court may be modified at any time.
In the case of a youth committed to the department, an order
pertaining to the youth may be modified only upon notice to
the department and subsequent hearing,

{7) Whenever the court commits a youth to the
department, it must shall transmit with the dispositional
judgment copies of a medical report and swekh any other
clinical, predisposition, or other reports and information
pertinent to the care and treatment of the youth.

41-5-523, (Bffective July 1, 1991} Disposition of
delinquent youth and youth in need of supervision. (1) If a
youth is found to be delinquent or in need of supervision,
the youth court may enter its judgment making any cof the
following dispositions:

{a) place the youth on probation;

(b) commit the youth to the department If the court
determines that the youth is in need of placement in other
than the youth's own homes, providedr-however;y that:

(i} in the case of a youth in need of supervision, the
court shall determine whether continuation in the home would
be contrary to the welfare of the youth and whether
reasonable efforts have been made to prevent or eliminate
the need for removal of the youth from his home. The court
shall include such a determination in the order committing

the youth to the department.
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{ii) in the case of a delinquent youth who is determined
by the court to be a serious juvenile offender, the judge
may specify that the youth be placed in a youth correcticnal
facility if the Jjudge (£finds that suech the placement is
necessary for the protection of the public;

(c) order restitution by the youth or his parents;

(d) impose a fine as authorized by law if the violation
alleged would constitute a criminal offense if committed by
an adult;

{(e) require the performance of community service;

(E) require the youth, his parents, his guardians, or
the persons having legal custody of the youth to receive
counseling services;

(g} require the medical and psychclogical evaluation of
the youth, his parents, his guardians, or the persons having
legal custedy of the youth;

(h) require the parents, guardians, or other persons
having legal custody of the youth to furnish such services
as the court may designate;

(i} order sueh further care, treatment._evaluation, or
relief that the court considers beneficial to the youth and
the community and that does not obligate funding from the
department without the department's approval, except that a
youth may not be placed by a youth court in a residential

treatment facility as defined in 50-5-101. Only the
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department may, pursuant to subsection (1l)(b), place a youth

in a residential treatment facility.

{j) commit the youth to a mental health facility if,
based upon the testimony of a professional person as defined
in 53-21-102, the court finds that the youth is seriously
mentally ill as defined in 53-21-102. The youth is entitled
to all rights provided by 53-21-114 through 53-21-119. Upon
release or discharge from the mental health facility, the
youth must be returned toc the court for further disposition
in accordance with this section unless the court order has
expired or the court no longer retains jurisdiction under

41-5-205.

{k)} place the youth under home arrest as provided in

[sections 1 through 6].

{2) When a youth is committed to the department, the
department shall determine the appropriate placement and
rehabilitation program for the youth after considering the
recommendations made under 41-5-527 by the youth placement
committee. Placement is subject to the following
limitations:

(ay A youth in need of supervision may not be placed in
a youth correctional facility.

{b} A youth may not be held in a youth correctional

facility for a period of time in excess of the maximum

period of imprisonment that could be imposed on an adult
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convicted of the cffense or offenses that brought the youth
under the jurisdiction of the youth court. Nothing in this
section limits the power of the department to enter into an
aftercare agreement with the youth pursuant to 53-30-226.

(¢) Ke A youth may nct be placed in or transferred to a
penal institution or other facility used for the execution
of sentence of adults convicted of crimes.

{3) A youth placed by the department in a vyouth
correctional facility must be supervised by the department.
A youth placed in any other placement must be supervised by
the youth probation officer of the youth court having
jurisdiction over the youth.

{4) At any time after the youth has been taken inte
custody and before final disposition, the court may, with
the consent of the youth in the manner provided in 41-5-303
for consent by a vyouth to a waiver of his constitutional
rights or after the youth has been adjudicated delinquent or
in need of supervision, order the youth to be evaluated for
a period not to exceed 45 days. The county commissioners are
responsible for the cost of the evaluation and may contract
with the department or other public or private agencies to
obtain evaluation services.

(5) No An evaluation of a youth may not be performed at
the Montana state hospital unless saeh the youth |is

transferred to the district court under 41-5-206.
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(6) Any order of the court may be modified at any time.
In the case of a youth committed to the department, an order
pertaining to the youth may be modified only upon notice to
the department and subsequent hearing.

(7) Whenever the court commits a youth to the
department, it mmst shall transmit with the dispositional
judgment copies of a medical report and such any other
clinical, predisposition, or other reports and information
pertinent to the care and treatment of the youth."

Section 10. Section 46-18-201, MCA, is amended to read:

"46-18-201. Sentences that may be imposed. (1) Whenever
a person has been found gquilty of an offense upon a verdict
or a plea of guilty, the court may:

(a) defer imposition of sentence, excepting except as

provided in 61-8-714 and 61-8-722 for sentences for driving

under the influence of alcohocl or drugs, for a pericd,
except as otherwise provided, not exceeding 1 year for any
misdemeancr or for a period not exceeding 3 years for any
felony. The sentencing judge may impose upon the defendant
any reasonable restrictions or conditions during the period
of the deferred imposition. Reasonable restrictions or
conditions may include:

{i) jail base release;

{ii) jail time not exceeding 180 days;

{iii) conditions for probation:
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(iv) restitution;
(v) payment of the costs of confinement;
{vi) payment of a fine as provided in 46-18-231;
{vii) payment of costs as provided in 46-18-232 and
46-18-233;
costs of

(viii) payment of court-—--appointed

court-appointed counsel as provided in 46-8-113;

(ix) community service;

{x) home arrest as provided in [sections 1 through 6];

+x}(xi) any other reasonable conditions considered
necessary for rehabilitation or for the protection of
society; or

txiy(xii) any combination of the above.

(b} suspend execution of sentence up to the maximum
sentence allowed for each particular offense. The sentencing
judge may impose on the defendant any reasonable
restrictions or conditions during the period of suspended
sentence. Reasonable restrictions or conditions may include
any of those listed in sunbaections gubsection ({1)(2)+tiy
chrough-{tI+tayénty. _

(c) impose a fine as provided by law for the offense;

{d) reqguire payment of costs as provided in 46-18-232
or payment of costs of court-appointed counsel as provided
in 46-8-113;

(e} commit the defendant to a correctional institution,
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with or without a fine as provided by law for the offense;

(£} impose any combination of Subsections (1){(b)
through (1)(e).

{2) If any a financial obligation is imposed as a
condition under subsection (l)(a)., sentence may be deferred
for a period not exceeding 2 years for any a misdemeanor or
for a period not exceeding 6 years for aay a felony,
regardless of whether any other conditions are imposed.

(3y If any restrictions or conditions imposed under
subsection (l)(a) or (l){b) are viclated, the court shall
consider any elapsed time and either expressly allow part or
all of it as a credit against the sentence or reject all or
part as a credit and state its reasons in the order. Credit,

however, must be allowed for 3jail or home arrest time

already served.

{4) Except as provided in 46-18-222, the imposition or
execution of the first 2 years of a sentence of imprisonment
imposed under the following sections may not be deferred or
suspended: 45-5-103, 45-5-202(3) relating to aggravated
assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 45-5-503(2)
and (3), 45-9-101¢2), (3), and (5)(d), 45-9-102(3), and
45-9-103(2).

(5) Except as provided in 46-18-222, the imposition or
execution of the first 10 years of a sentence of

imprisonment imposed under 45-5-102 may not be deferred or

-21- HB 148

L= - - BN B U

190
11
12
13
14
15
16
17
18
19
20

21

22

21
24

25

HBE 0148/02

suspended.

{6} Except as provided in 46-18-222, impositicon of
sentence in a felony case may not be deferred in the case of
a defendant who has been convicted of a felony on a prior
occasion, whether or not the sentence was imposed,
imposition of the sentence was deferred, or execution of the
sentence was suspended.

{7) If the victim was 1less than 16 years old, the
imposition or execution of the first 30 days of a sentence
of imprisonment imposed under 45-5-502(3), 45-5-503,
45-5-504, 45-5-505, or 45-5-507 may not be deferred or
suspended. Section 46-18-222 does not apply to the first 30
days of such the imprisonment.

(8) In 1imposing a sentence on a defendant convicted of
a sexual offense as defined in 46-23-502, the court may not
waive the registration requirement provided in 46-18-254,
46-18-255, and Title 46, chapter 23, part 5.

{9) A person convicted of a sexual cffense, as defined
in 46-23-502, and sentenced to imprisonment in the state
prison shall enroll in the educational phase of the prison's
sexual offender program.”

Section 11. section 61-8-714, MCA, is amended to read:

"61-8-714. Penalty for driving under the influence of

alcohol or drugs. (1) A Except as provided in subsection

(7}, a person convicted of a violation of 61-8-401 shall be
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punished by impriscnment in the county jail for not less
than 24 consecutive hours or more than 60 days and shall be
punished by a fine of not less than $100 or more than $500.
The 4att IMPRISONMENT sentence may not be suspended unless
the judge finds that the imposition of the Jaxi IMPRISONMENT
sentence will pose a risk to the defendant's physical or
mental well-being.

{2) ©n Except-as-provided-in-subsesction—{7?}7--en ON a

second conviction, he shall be punished by a fine of not
less than $300 or more than $500 and by imprisonment for not
less than 7 days, at least 48 hours of which must be sexved
consecutively, or more than 6 months., Phree Except-as

previded-in-—-subsection~-¢?+7-—-3 THREE days of the sJail

IMPRISONMENT sentence may not be suspended unless the judge
finds that the imposition of the §ai} IMPRISONMENT sentence
will pose a risk to the defendant's physical or mental
well-being.

(3) ©On Execeptr-as-provided-in-subsection-{7}7-en ON the

third or subsequent conviction, he shall be punished by

'imprisonment for a term of not less than 30 days, at least

48 hours of which must be served consecutively, or more than
1 year, and by a fine of not less than $500 or more than

$1,000. Notwithatanding Except--as--provided--in--subsection

£F)¥7--nokwithatanding NOTWITHSTANDING any provision to the

contrary providing for suspension of execution of a sentence
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imposed under this subsection, the imposition or execution
of the first 10 days of the $ail IMPRISONMENT sentence
imposed for a third or subsequent offense that occurred
within 5 years of the first offense may not be deferred or
suspended.

(4) In addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of
institutions, which may, in the sentencing court's
discretion and upon recommendation of a certified chemical
dependency counselor, include alcohol or drug treatment, or
both. On conviction of a second or subsequent offense under
this section, in addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcochol
treatment program approved by the department of
institutions, which must include alcohol or drug treatment,
or both. Each counselor providing education or treatment
shall, at the commencement of the educaticn or treatment,
notify the court that the defendant has been enrolled in a
course or treatment program. If the defendant fails to
attend the course or the treatment program, the counselor
shall notify the court of the failure. As long as the

alcohol information c¢ourse and treaktment program are
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approved as provided in this subgection, the defendant may
attend the information course and treatment program of his
choice. The treatment provided to the defendant at a
treatment program must be at a level appropriate to his
alconol problem, as determined by the judge based upon the
recommendation from the certified chemical dependency
counselor.

(3) PFor the purpose of determining the number of
convictions under this section, "conviction" means a Einal
conviction, as defined in 45-2-101, 1in this state,
conviction for a violation of a similar statute in another
state, or a forfeiture of bail or collateral deposited to
secure the defendant's appearance im court in this state or
another state, which Eocfeiture has nct been vacated. An
offender is considered to have been previously convicted for
the purposes of this section if 1less than 5 years have
elapsed between the commission of the present offense and a
previous conviction., If there has been no additional

conviction for an offense under this secticon for a period of

5 years after a prior conviction hereunder under this

section, then all records and data relating to the prior
conviction are confidential criminal justice information as
defined in 44-5-103 and public access to the information may
only be obtained by district court order upon good cause

shown.
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(6) For the purpose of calculating subsequent
convictions under this section, a conviction for a violation
of 61-B-406 also constitutes a conviction for a violation of
61-8-401.

{7) The court may order that a term of imprisonment

imposed under this section be served BY IMPRISONMENT under

home arrest as provided in [sections 1 through 6]."

Section 12. section 61-8-722, MCA, 1s amended to read:
"61-8-722. Penalty for driving with excessive blocd

alcohol concentration. (1) A Exeept-——as---provided---in

subsectton--t?¥7--a A person convicted of a violation of

61-8-406 shall be punished by impriscnment for not more than
10 days and shall be punished by a fine of not 1less than
5100 or more than $500.

(2) on Except--as-——provided-in-subseceion-{7j7-on ON a

second conviction of a violation of 61-8-406, he shall be
punished by imprisonment for not less than 48 consecutive
hours or more than 30 days and by a fine of not 1less than
$300 or more than $500.

{3) ©On Except--as--provided-inmn-subsaction-{7};-on ON a

third or subsequent conviction of a violation of 61-8-406,
he shall be punished by imprisonment for not less than 48
consecutive hours or mere than 6 months and by a fine of not

less than $500 or more than $1,000.

(4) The provisions of 61-5-205(2), 61-5-208(2}, and
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61-11-203(2)(d) relating to revocation and suspension of
driver's licenses shait apply to any ceonviction under
61-8-406.

{5) In addition te the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcchol
treatment program approved by the  department of
institutions, which may include alcohol or drug treatment,
or both, if considered necessary by the counselor conducting
the program. Each counselor providing such education or
treatment shall, at the commencement of Lthe educaticn or
treatment, noctify the court that the defendant has been
enrolled in a course or treatment program. If the defendant
fails to attend the «course or the treatment program, the
counselor shall notify the court of the failure.

(6) For the purpose of determining the number of
convictions under this section, "conviction® means a £inal
conviction, as defined 1in 45-2-101, 1in this state or a
similar statute in another state or a forfeiture of bail or
collateral deposited to secure the defendant's appearance in
court in this state or another state, which forfeiture has
net been vacated, An offender is considered to have been
previously convicted for the purposes of this section if
less than 5 years have elapsed between the commission of the

present offense and a previous conviction. If there has been
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no additional conviction for an offense under this section
for a period of 5 years after a prior conviction hereunder

under this section, then such the prior cffense shat: must

be expunged from the defendant's record.

{7) The court may order that a term of imprisonment

imposed under this section be gserved BY IMPRISONMENT undet

home arrest as provided in [sections 1 through 6]."

NEW SECTION. Section 13. codification instruction.

[Sections 1 through 6] are intended to be codified as an
integral part of Title 46, chapter 1B, and the provisions of
Title 46, chapter 18, apply to [sections 1 through 6).

NEW SECTION. Section 14. Severability. If a part of

[this act] is 1invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 15, Applicability. [This act]
applies to sentences imposed after [the effective date of
this act].

-End-

-28- HB 148



32nd Legislature

15

16
17
18
19
20
21

22
23

24

25

HB 0148/03

HOUSE BILL NO. 148
INTRODUCED BY TOOLE, HALLIGAN, RUSSELL, J. RICE
BY REQUEST OF THE JOINT INTERIM SUBCOMMITIEE

ON ADULT AND JUVENILE DETENTION

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING HOME ARREST IN
LIEU OF IMPRISONMENT FOR CERTAIN CRIMINAL OFFENSES; ALLOWING
HOME ARREST FOR BOTH ADULT AND JUVENILE OFFENDERS;
PROHIBITING HOME ARREST FOR CERTAIN FELONY OFFENSES;
AMENDING SECTIONS 41-5-306, 41-5-403, 41-5-523, 46-18-201,

61-8-714, AND 61-8-722, MCA; AND PROVIDING AN APPLICABILITY
DATE."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. pefinitions. As used in

{sections 1 through 6], the following definitions apply:

(1) "Approved--monitoring MONITORING device" means an
electronic device or apparatusy-approved-by--the--department
ef--inatitutionsy that is limited in capability to reccording
or transmitting information concerning the offender's
presence in or absence from the home. The device must be
minimally intrusive. A-monitering-device-may-not-be-approved
thet-is-capahte-of -recording-or-transmittings

tay--visual-images;

tb} -oral-or-wire-communications-er-any-asound;-or
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tey—-information-concerning--the—-offenderls-—-activities
white-insitde-the-homes

(2) (a) "Home" means the temporary o©r permanent
residence of an offender consisting of the actual living

area APPROVED BY THE SUPERVISING AUTHORITY. ®he--term

inetndes-a-hospitalr-nursing-care-factliby;—hospices-hatfway
housey;-graup-homey-residential-treatment-facitityy--boarding
houser-or-a-facitity-described-in-41-5-366t%¥+

(k) When more than one residence or family are located
on a single plece of property, the term does not include the
residwnce of any other person who is not part of the social
unit formed by the offender's immediate family.

{3y "Home arrest" means the use of a person's home for
purposes of confinement,

(4) "Supervising authority" means, IN THE CASE OF AN

ADULT FELON, the probaticn--and--parote--bureav--of--the

corrections division of the department of institutions; IN

THE CASE OF AN ADULT MISDEMEANANT, A COURT-APPROVED ENTITY

OTHER THAN THE CORRECTIONS DIVISION ©OF THE DEPARTMENT OF
INSTITUTIONS; or, in the case of a juvenile, the juvenile
probation division of the youth court or any other person or
entity appointed by the court,

{5) "Violent felony coffense” means deliberate homicide,
mitigated deliberate homicide,

negligent homicide,

aggravated assault, negligent vehicular assault, kidnapping,

THIRD READING

- HB 148
AS AMENDED
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aggravated kidnapping, robbery, sexual intercourse without
consent, sexual abuse of children, arson, aggravated
burglary., escape, any criminal attempt to commit an
enumerated offense, or conviction as a persistent Ffelony
offender when the offender has a felony conviction for any
of the listed offenses within the S-year period preceding

the date of the present coaviction.

NEW SECTION. Section 2. Home arrest -- petition --

agreement. (1) An offender may petition a sentencing court
for an order directing that all or a portion of a sentence
of impriscnment in the county jall or state prison be served
under conditions of home arrest. Petitions may be considered
and ruled upon by the sentencing court prior to and
throughout the term of the cffender's sentence.

{2) The sentencing judge shall study the records of all
persons petitioning for home arrest and, in his discretion,
may:

(a} ecapse---addititonat-—--background——--or----echaractes
tnformation--to—-be--cotiected--or-reduced-to-writing-by-the

prebatisn--officer; REFER THE CASE TO THE APPROPRIATE

SUPERVISING AUTHORITY FOR APPROVAL AKD ACCEPTANCE INTO THE

HOME ARREST PROGRAM. THE SUPERVISING AUTHORITY MAY ACCEPT OR

REJECT ANY REFERRAL.

{b) conduct hearings on the desirability of granting

home arrest;
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te}-~impose~--on--the——home-—arrestee-conditiens-that-are
proﬁééf-inciudiag—restitutionf

tdy(C) order-that-ail-or-a-pertien--of--a--santence-—of
imprisonment-—in--the-—county-jati-or-state-prison-be-served
under--condititons--af--home--—arrest--at--whatever—-time—--—-or
intervals;—-consecutive--or—-nonconsecutive;-—that-the-court

determines ORDER A TERM OF HOME ARREST IN LIEU OF A SENTENCE

OF IMPRISONMENT IN THE COUNTY JAIL OR STATE PRISON. The time

actually spent in home arrest pursuant to this section may
not exceed 6 months or the maximum term of imprisonment
impesed, whichever is shorter.

te¥{D) issue a warrant for a person when there Iis
reason to believe the person has viclated the conditions of
home arrest, conduct hearings on the matter, and order
reimprisenment IMPRISONMENT in the county jail or state
prison upon proof of vioclation; and

t€¥(E) grant final discharge from arrest.

{3) A home arrestee shall execute a written agreement
with the court setting Fforth all the conditions of home
arrest. The order of home arrest must incorporate that
agreement and must order compliance with its terms. The
order and agreement must be transmitted to the supervising
authority and to the appropriate jail or prison official.

(4) Time spent in home arrest must be credited against

the maximum term of imprisonment imposed for the offender
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pursuant to law.

{5) Home arrest must be under the supervision of the
supervising authority., A home arrestee is subject to the
decisions of the supervising authority during the period of
supervision. Fees for supervision or eguipment usage must be
paid directly to the supervising--autherity CLERK OF THE

SENTENCING COURT.

KEW SECTION. Section 3. Home arrest -- conditions --

fees — consent of cohabitors. (1) Fhe--canditiona--of--home

arrest--mMost-incitude A HOME ARRESTEE MUST BE CONFIN£D TG KIS

HOME UNDER CONDYITIONS IMPOSED BY THE SENTENCING CCURT, WHICH

MAY INCLUDE BUT ARE NOT LIMITED TO the following:

{a) The home arrestee must be confined to his home at
all times except when:

(i) working at approved employment or traveling
directly to and from employment;

(ii) seeking employment;

{iii) undergoing medical, psychiatric, or mental health
treatment or participating in an appreoved counseling or
aftercare program;

(iv) attending an approved educational instituticon or
program;

{v) attending a regularly scheduled religious service
at a place of worship; er

(vi) participating in an approved community service
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program=; OR
thy~-vVietarion-of-the-provisions—ef-aubssction--{y-—may
subject-tha-home-arrestee-to-prosecution-under-45-7-386<

te¥{VII) The-home-arrestee-shalti-conform CONFORMING to a
schedule prepared by the supervising authority, specifically
setting forth the times when he may be absent from the home
and the locations where he may be during those times.

tdy{(B) The home arrestee may not commit another offense
during the period of home arrest.

ter(C) The home arrestee may not change the place of
home arrest or the schedule without prior approval of the
supervising authority.

{£3(D) The home arrestee shall maintain a telephone or
other approved monitoring device in the home or on the
arrestee's person at all times,

t9¥{E) Any---other---reascnabie---conditions——-may—--be
CONDITIONS set by the court or the supervising authoritys
inciuding MAY INCLUDE:

(i) restitution;

(ii) supervision fees wunder 7-32-2245, 46-1B-702, or
46-18-703;

(iii) any of the conditions imposed on persons on
probation or conditional discharge under 46-23-1011 or

46-23-1021,

(2} A written and notarized consent agreement must be
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filed with the court by every adult who will share the
offender's home during the term of home arrest.

(3) VIOLATION OF THE PROVISIONS OF ANY CONDITION OF

HOME ARREST MAY SUBJECT THE HOME ARRESTEE TQ PROSECUTION

UNDER 45-7-306.

NEW SECTION. Section 4. Home arrest -- ineligibility.

A person being held under a detainer, warrant, or process
igsued by some other jurisdiction is not eligible for home
arrest. A person convicted of a violent felcony offense is

not eligible for home arrest.

NEW SFCTION. Section 5. Home arrest ~- responsibility

for own 1living expenses -— government benefits. A person
serving a sentence under conditions of home arrest is
responsible for food, housing, clothing, and medical care
expenses and is eligible for government benefits to the same
extent as a persocn on probation, parcle, or conditional
discharge.

NEW SECTION. S ction 6. Home arrest —-- 1list of

offenders. At least once every 30 days, the supervising
authority shall provide all local and county law enforcement
agencies with a list of the offenders under home arrest in
their Jjurisdictions. This 1list must include the following
information:

(1) the offender's place of home arrest;

(2) the offense for which the offender was charged,
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convicted, or otherwise placed under home arrest;

{3) the date that the sentence of home arrest will be
completed; and

{4) the name, address, and phone number of the officer
of the supervising autharity for the offender.

Section 7. section 41-5-306, MCA, is amended to read:

"41-5-306. (Temporary) Place of shelter care or
detention. {1) After a probable cause hearing provided for
in 41-5-303, a youth alleged to be a youth in need of
supervision may be placed only in:

(2) in a licensed youth foster home as defined in
41-3-1102;

{b) in a facility operated by a licensed child welfare
agency; er

{c) in a 1licensed youth group home as defined in

41-3~1102; or

{8} under home arrest, either in his own home or in one

of the Facilities described in subsections (l){a) through

{1){c), as provided in [sections 1 through §].

(2) A youth alleged to be in need of care shall may be
placed only in the facilities stated listed in subsection
(1} of-this-section and shait may not be placed in a jail or
other facility intended or used for the detention of adults
charged with criminal offenses.

{3) After a probable cause hearing provided for in
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41-5-303, a youth alleged to be a delinquent youth may be
placed only in the facilities described in subsection (1),

under home arrest as provided in subsgection (1), in a

detention facility, or in a jail or other facility for the
detention of adults only if the facilities in subsection (1)
are not available or do not provide adequate security and
the detention is in an area physically and visually separate
and removed from that of adults. (Terminates July 1,
1991--sec. 14, Ch., 434, L. 1985.)

41-5-306. (Effective July 1, 19%1) Place of shelter
care or detention. (1) After a probable cause hearing
provided for in 41-5-303, a youth alleged to be a youth in
need of supervision may be placed only in:

{a} in a licensed youth foster home as defined in
41-3-1102;

{(b) in a facility operated by a licensed child welfare
agency; eor

(¢} in a 1licensed youth group home as defined in
41-3-1102; or

{d) under home arrest, either in his own home or in one

of the facilities described in subsections (1l}{(a} through

{1)(c), as provided in [sections 1 through 6].

(2) A youth alleged to be in need of care shatt may be
placed only in the facilities =stated listed in subsection

{1} of-thig-seetion and shati may not be placed in a jail or
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other facility intended or used for the detention of adults
charged with criminal offenses.

(3) aAfter a probable cause hearing provided for in
41-5-303, a youth alleged to be a delinguent youth may be
placed only in the facilities described in subsection (1)},

under home arrest as provided in subsection (1), or 1in a

detention facility as defined in 41-5-103."

Section B. Section 41-5-403, MCA, is amended to read:

"41-5-403. Disposition permitted under inforuwal
adjustment. (1) The following dispositions may be imposed by
informal adijustment:

{a} probatiecn;

{b) placement ¢f the youth for substitute care into a
youth care facility as defined in 41-3-1102 and as
determined by the department;

(c) placement of the youth in a private agency
responsible for the care and rehabilitation of such-a the
youth as determined by the department;

{d) restitution upon approval of the youth court judge;

(e) placement of the youth under home arrest as

provided in [sections 1 through 6],

{2) In determining whether restitution is appropriate
in a particular case, the following factors may be
considered in addition to any other evidence:

(a) age of the youth;
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{(b) ability of the youth to pay;

(c) ability of the parents or legal guardian to pay;

(d) amount of damage to the victim; and

te} legal remedies of the victim; however, the ability
of the victim or his insurer to stand any loss may not be
considered in any case.

{3) If the youth violates his aftercare agreement as
provided for in $3-30-226, he must be returned to the court
for further disposition. Ne A youth may not be placed in a
state youth correctional facility under informal
adjustment."

Section 9. Section 41-5-523, MCA, is amended to read:

"41-5-523. (Temporary) Disposition of delinguent youth
and youth in need of supervision. {1) If a youth is found to
be delinquent or in need of supervision, the youth court may
enter its judgment making any of the following dispositions:

{a) place the youth on probation;

(b) commit the youth to the department if the court
determines that the youth is in need of placement in other
than the youth's own homes, providedr-however; that:

{i) in the case of a youth in need of supervision, the
court shall determine whether continuation in the home would
be contrary to the welfare of the youth and whether
reasonable efforts have been made to prevent or eliminate

the need for removal of the youth from his home. The court
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shall include sueh a determination in the order committing
the youth to the department.

(ii) in the case of a delinguent youth who is determined
by the court to be a serious juvenile offender, the Jjudge
may specify that the youth be placed in a youth correctional
facility if +the judge finds that sueh the placement is
necessary for the protection of the public;

{c) order restitution by the youth or his parents;

{d) impose a fine as authorized by law if the viclation
alleged would constitute a criminal offense if committed by
an adult;

(e) require the performance of community service;

{f} require the youth, his parents, his guardians, or
the persons having legal custody of the youth to receive
counseling services;

(g) reguire the medical and psychological evaluation of
the youth, his parents, his guardians, or the persons having
legal custody of the vouth;

(h) require the parents, guardians, or other persons
having legal custody of the youth to furnish sueh services
as the court may designate;

(i) order suech further care, treatment, evaluation, or
relief that the court considers beneficial to the youth and
the community and that does not obligate funding from the

department without the department's approval, except that a
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youth may not be placed by a youth court in a residential
treatment facility as defined in 50-5-101. Only the
department may, pursuant to subsection {1)}(b), place a youth
in a residential treatment facility.

(3} commit the ycuth to a mental health facility if,
based upon the testimony of a professional person as defined
in 53-21-102, the court finds that the youth 1is seriously
mentally ill as defined in 53-21-102, The youth is entitled
to all rights provided by 53-21-114 through 53-21-139. Upon
release or discharge from the mental health facility, the
youth must be returned to the court for further dispcsition
in accordance with this section unless the court order has
expired or the court no longer retains Jjurisdiction wunder
41-5-205.

(k) place the youth under home arrest as provided in

[sections 1 through 6]}.

(2) When a youth is committed to the department, the
department shall determine the appropriate placement and
rehabilitation program for the youth after considering the
recommendations wmade under 41-5-527 by the youth placement
committee, Placement is subject to the following
limitations:

{a) A youth in need of supervision may not be placed in
a youth correctional facility.

(b) A youth may not be held in a youth correctional
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facility for a period of time in excess of the maximum
period of imprisonment that could be imposed on an adult
convicted of the offense or offenses that brought the youth
under the jurisdiction of the youth court. Nothing in this
section 1limits the power of the department to enter into an
aftercare agreement with the youth pursuant to 53-30-226.

{c} Neo A youth may not be placed in or transferred to a
penal institution or other facility used for the execution
of sentence of adults convicted of crimes.

(3) A youth pvplaced by the department in a youth
correctional facility must be supervised by the department.
A youth placed in any other placement must be supervised by
the youth probation officer of the youth court having
jurisdiction over the youth.

{4) At any time after the youth has been taken into
custody, the court may, with the consent of the youth in the
manner provided in 41-5-303 for consent by a youth to a
walver of his constitutional rights or after the youth has
been adjudicated delinguent or in need of supervision, order
the youth to be evaluated by the depariment for a period not
to exceed 45 days. The department shall determine the place
and manner of evaluation.

(5) Ne An evaluation of a youth may not be performed at
the Montana state hospital unless s=meh the youth is

transterted to the district court under 41-5-206.
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{6) Aany order of the court may be modified at any time.
In the case of a youth committed to the department, an order
pertaining to the youth may be modified only upon notice to
the department and subsegquent hearing.

(7)) Whenever the court commits a youth to the
department, it mwst shall transmit with the dispesitional
judgment copies of a medical report and sueh any other
¢linical, predisposition, or other reports and information
pertinent to the care and treatment of the youth.

41-5-523. ({Effective July 1, 1991) Disposition of
delinquent youth and youth in need of supervision. {1} If a
youth is found to be delinguent or in need of supervision,
the youth court may enter its judgment making any of the
following dispositions:

(a) place the youth on probation;

{b) commit the youth to the department if the court
determines that the youth is in need of placement in other
than the youth's own homes, providedy-hewsver; that:

{i) in the case of a youth in need of supervision, the
court shall determine whether continuation in the home would
be <contrary to the welfare of the youth and whether
reasonable efforts have been made to prevent or eliminate
the need for removal of the youth from his home. The court
shall include swoeh a determination in the order committing

the youth to the department.
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{ii) in the case of a delinquent youth who is determined
by the court to be a serious juvenile offender, the judge
may specify that the youth be placed in a youth correctional
facility if the 3judge finds that such the placement is
necessary for the protection of the public;

(c) order restitution by the youth or his parents;

(d) impose a fine as authorized by law if the vioclation
alleged would constitute a criminal offense if committed by
an adult;

{e}) require the performance of community service;

{£) require the youth, his parents, his guardians, or
the persons having legal custody of the youth to receive
counseling services;

{g) require the medical and psychological evaluation of
the youth, his parents, his guardians, or the persons having
legal custody of the youth;

(h) require the parents, guardians, or other persons
having legal custody of the youtn te furnish saekh services
as the court may designate;

{i) order sueh further care, treatment, evaluation, or
relief that the court considers beneficial to the youth and
the community and that does not obligate funding from the
department without the department's approval, except that a
youth may not be placed by a youth court in a residential

treatment facility as defined in 50-5-101. Only the
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department may, pursuant to subsection (1)(b), place é youth
in a residential treatment facility.

(4} commit the youth to a mental health facility if,
based upon the testimony of a professiconal person as defined
in 53-21-102, the court finds that the youth is seriously
mentally ill as defined in 53-21-102. The youth is entitled
to all rights provided by 53-21-114 through 53-21-119. Upon
release or discharge from the mental health facility, the
youth must be returned to the court for further disposition
in accordance with this section unless the court order has
expired or the court no longer retains Jjurisdiction wunder
41-5-205.

{k) place the vyouth under home arrest as provided in

[sections 1 through 6].

{2) When a youth is committed to the department, the
department shall determine the appropriate placement and
rehabilitation program for the youth after considering the
recommendations made under 41-5-527 by the youth placement
committee, Placement is subject to the following
limitations:

{a) A youth in need of supervision may not be placed in
a youth correctional facility.

{b} A youth may not be held in a youth correctional
facility for a period of time 1in excess of the maximum

period of imprisonment that could be imposcd on an  adult
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convicted of the offense or offenses that brought the youth
under the jurisdiction of the youth court. Nothing in this
section limits the power of the department to enter into an
aftercare agreement with the youth pursuant to 53-30-226.

(c) ¥We A youth may not be placed in or transferred to a
penal institution or other facility used for the execution
of sentence of adults convicted of crimes,

(3) A youth placed by the department in a youth
correctional facility must be supervised by the department.
A youth placed in any other placement must be supervisgd by
the youth probation officer of the youth court having
jurisdiction over the youth.

{4) At any time after the youth has been taken into
custody and before final disposition, the court may, with
the consent of the youth in the manner provided in 41-5-303
for consent by a youth to a waiver of his constitutional
rights or after the youth has been adjudicated delinquent or
in need of supervision, order the youth to be evaluated for
a period not to exceed 45 days. The county commissioners are
responsible for the cost of the evaluation and may contract
with the department or other public or private agencies to
obtain evaluation services,

{5) Neo An evaluation cf a youth may not be performed at
the Montana state hospital unless suseh the youth is

transferred to the district court under 41-5-206.
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(6) Any order of the court may be modified at any time,
In the case of a youth committed to the department, an order
pertaining to the youth may be modified only upcn notice to
the department and subseguent hearing.

{?) Whenever the court commits a youth to the
department, it mast shall transmit with the dispositional
judgment copies of a medical report and suweh any other
clinical, predisposition, or other reports and information
pertinent to the care and treatment of the youth."

Section 10. section 46-18-201, MCA, is amended to read:

"46-18-201. Sentences that may be imposed. (1) Whenever
a person has been found quilty of an offense upon a verdict
or a plea of guilty, the court may:

(a) defer imposition of sentence, excepting except as

provided in 61-8-714 and 61-8-722 for sentences for driving

under the influence of alcohol or drugs, for a perioed,
except as otherwise provided, not exceeding 1 year for any
misdemeanor or for a period not exceeding 3 years for any
felony. The sentencing judge may impose upon the defendant
any reasonable restrictions or conditions during the period
of the deferred imposition. Reasonable restrictions or
conditions may include:

(i) Jjail base release;

(ii) jail time not exceeding 180 days;

{iii) conditions for probation;
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{iv) restitution;

{v) payment of the costs of confinement;

{vi) payment of a fine as provided in 46-18-231;

{vii) payment of costs as provided in 46-18-232 and
46-18-233;

(viii) payment of costs of court-——-appointed

court—appointed counsel as provided in 46-8-113;

(ix) community service;

(x) home arcrest as provided in [sections 1 through 6];

t2}(xi) any other reasonable conditions considered
necessary for rehabilitation or for the protection of
society; or

txit¥(xii) any combination of the above.

{b) suspend execution of sentence up to the maximum
sentence allowed for each particular offense. The sentencing
judge may impose on the defendant any reasonable
restrictions or conditions during the period of suspended
sentence. Reasonable restrictions or conditions may include
any of those listed in subsections subsection (1l){a)+t:?}
through-{tiytaytxty.

(c) impose a fine as provided by law For the ocffense;

(d) require payment of costs as provided in 46-18-232
or payment of costs of court-appointed counsel as provided
in 46-8-113;

{e) commit the defendant to a correctional institution,
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with or without a fine as provided by law for the offense;

(E) impose any combination of subsections (1){b)
through (l){e).

{2} 1f mmy a financial obligation is imposed as a
condition under subsection (1)(a), sentence may be deferred
for a periocd not exceeding 2 years for any a misdemeanor or
for a period not exceeding & years for eany a felony,
regardless of whether any other conditions are imposed.

13) If any restrictions or conditions imposed wunder
subsection {1)(a) or (1)(b) are violated, the court shall
consider any elapsed time and either expressly allow part or
all of it as a credit against the sentence or reject all or
part as a credit and state its reasons in the order. Credit,

however, must be allowed for Jjail or home arrest time

already served.

{4) Except as provided in 46-18-222, the imposition or
execution of the first 2 years of a sentence cof imprisonment
imposed under the following sections may not be deferred or
suspended:; 45-5-103, 45-5-202(3) relating to aggravated
assault, 45-5-302(2), 45-5-303(2), 45-5-401{2), 45-5-503(2)
and (3), 45-9-101(2), (3), and {5)(d), 45-9-102(3}), and
45-9-103(2).

(5) Except as provided in 46-18-222, the imposition or
execution of the first 10 years of a sentence of

imprisonment imposed under 45-5-102 may not be deferred or
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suspended.

(6) Except as provided 1in 46-18-222, imposition of
sentence in a felony case may not be deferred in the case of
a2 defendant who has been convicted of a felony on a prior
occasion, whether ar not the sentence was imposed,
imposition of the sentence was deferred, or execution of the
sentence was suspended,

{7) If the wvictim was less than 16 years old, the
imposition or execution of the first 30 days of a sentence
of imprisonment imposed under 45-5-502(3), 45-5-503,
45-5-504, 45-5-505, or 45-5-507 may not be deferred or
suspended. Section 46-18-222 does not apply to the first 30
days of sueh the imprisonment.

{8) In imposing a sentence on a defendant convicted of
a sexual offense as defined in 46-23-502, the court may not
waive the registration requirement provided in 46-1B-254,
46-18-255, and Title 46, chapter 23, part 5.

{3) A person convicted of a sexual offense, as defined
in 46-23-502, and sentenced to imprisonment in the state
prison shall enrcll in the educational phase of the prison's

sexual offender pregram.”
Section 11. sSection 61-8-714, MCA, is amended to read:

"61-8-714. Penalty for driving under the influence of

alcoliol or drugs. (1) A Except as provided in subsection

(7)), a person convicted of a viclation of 61-8-401 shall be
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punished by imprisonment in the county jail for not less
than 24 consecutive hours or more than 60 days and shall be
punished by a fine of not less than $100 or more than $500.
The 4at: IMPRISONMENT sentence may not be suspended unless
the judge finds that the imposition of the jaii IMPRISONMENT
sentence willi pose a risk to the defendant's physical or
mental well-being.

{2) ©n Except-as-provided-in-subsectien-{7}y--on ON a

second conviction, he shall be punished by a fine of not
less than $300 or more than $500 and by imprisonment for not
less than 7 days, at least 48 hours of which must be served
consecutively, or more than & months., %hree Except-as

provided-in—-subsectien--{743;—~3 THREE days of the 3jail

IMPRISONMENT sentence may not be suspended unless the judge
finds that the imposition of the $ail IMPRISONMENT sentence
will pose a risk to the defendant's physical or mental
well-being.

{3) ©n Bxcept-as-provided-in-subseection-{?}7-en ON the

third or subseguent conviction, he shall be punished by
imprisonment for a term of not less than 30 days, at least
48 hours of which must be served consecutively, or more than
1 year, and by a fine of not less than $500 or more than

$1,000. Netwithstanding Except--as—-provided--in--subseetion

{+337--notwithatanding NOTWITHSTANDING any provisioen to the

contrary providing for suspension of execution of a sentence
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imposed under this subsection, the imposition or execution
of the Ffirst 10 days of the jatl IMPRISONMENT sentence
imposed for a third or subsequent offense that occurred
within 5 years of the first offense may not be deferred or
suspended.

(4) In addition to the punishment providéd in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of
institutions, which may, in the sentencing court's
discretion and upon recommendation of a certified chemical
dependency counselor, include alcohol or drug treatment, or
both. On conviction of a second or subsequent offense under
this section, in addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of
institutions, which must include alcohol or drug treatment,
or both. Each counselor providing education or treatment
shall, at the commencement of the education or treatment,
notify the court that the defendant has been enrolled in a
course or treatment program. If the defendant fails to
attend the course or the treatment program, the counselor
shall notify the court of the failure. As long as the

alcohol information course and treatment program are
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approved as provided in this subsection, the defendant may
attend the information course and treatment program of his
choice. The treatment provided to the defendant at a
treatment program must be at a level appropriate to his
alcohol problem, as determined by the judge based upon the
recommendation from the certified chemical dependency
counselor.

{3) For the purpose of determining the number of
convictions under this section, "conviction" means a final
conviction, as defined in 45-2-101, in this state,
conviction for a violation of a similar statute in another
state, or a Fforfeiture of bail or collateral deposited to
secure the defendant's appearance in court in this state or
another state, which Fforfeiture has not been vacated. an
offender is considered to have been previously convicted for
the purposes of this section if 1less than 5 years have
elapsed between the commission of the present offense and a
previous conviction. If there has been no additional
conviction for an offense under this section for a period of
5 years after a prior conviction hereunder under this
section, then all records and data relating to the prior
conviction are confidential criminal justice information as
defined in 44-5-103 and public access to the information may
only be obtained by district court order upon good cause

shown.
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(6} For the purpose of calculating subsequent
convictions under this section, a conviction for a viclation
of 61-8-406 also constitutes a conviction for a violation of
61-8-401.

{7) ®mhe EXCEPT FCR THE INITIAL 24 HOURS ON A FIRST

OFFENSE OR THE INITIAL 48 HQURS ON A SECOND OR SUBSEQUENT

OFFENSE, THE court may order that a term of imprisonment

impogsed under this section be served BY IMPRISONMENT under

home arrest as provided in [sections 1 through &6]."

Section 12. Section 61-8-722, KCA, is amended to read:

"61-8-722. Penalty for driving with excessive blcod

alcohol concentration. (1) A Excepkt-—-as—--provided---in

subseetion--t?y7;--a A person convicted of a violation of

61-8-406 shall be punished by imprisonment for not more than
10 days and shall be punished by a fine of not 1less than
5100 or more than $500.

(2) ©n Execept--as--provided-in-subsection-{7¥;-on ON a

second conviction of a violation of 61-8-406, he shall be
punished by imprisonment for not less than 48 consecutive
hours or more than 30 days and by a fine of not 1less than
$300 or more than $500.

(3) ©n Except--as--provided-in-subsection-{7}7-on ON a

third or subsequent conviction of a violation of 61-8-406,
he shall be punished by imprisonment for not less than 48

consecutive hours o more than 6 months and by a fine of not
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less than $500 or more than $1,000.

(4) The provisions of 61-5-205(2), 61-5-208{2), and
61-11-203(2)(d)}) relating to revocation and suspension of
driver's licenses sha*: apply to any conviction under
61-8-406.

(5) 1In addition te the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of
ingtitutions, which may include alcohol or drug treatment,
or both, if considered necessary by the counselor conducting
the program. Each counselor providing sach education or
treatment shall, at the commencement of the education or
treatment, notify the court that the defendant has been
enrolled in a course or treatment program. If the defendant
fails to attend the course or the treatment preogram, the
counselor shall notify the court of the failure.

{6) For the purpose of determining the number of
convictions under this section, "conviction" means a £final
conviction, as defined in 45-2-101, in this state or a
similar statute in another state or a forfeiture of bail or
collateral deposited to secure the defendant's appearance in
court in this state or another state, which forfeiture has
not been vacated. An offender is considered to have been

previously convicted £for the purposes of this section if
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less than 5 years have elapsed between the commission of the
present offense and a previous conviction. If there has been
no additional conviction for an offense under this section
for a period of 5 years after a prior conviction hereunder

under this section, then such the prior offense shai} must

be expunged from the defendant's record.

(7) Phe EXCEPT FOR THE INITIAL 24 HCURS ON A FIRST

OFFENSE OR THE INITIAL 48 HOURS ON A SECOND OR SUBSEQUENT

OFFENSE, THE court may order that a term of imprisonment

imposed under this section be served BY IMPRISONMENT under

home arrest as provided in [sections 1 through 6]."

NEW SECTION. Section 13. codification instruction.

[Sections 1 through 6] are intended to be codified as an
integral part of Title 46, chapter 18, and the provisions of
Title 46, chapter 18, apply to [sections 1 through 6}.

NEW SECTION. Section 14, severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of {this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 15. Applicability. [This act]
applies to sentences imposed after {the effective date of
this act].

-End-
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SENATE STANDING COMMITTLE REPORT

Page 1 of 1
February 12, 1991

MR. PRESIDENT:

We, vour committee on Judiciary having had under consideration
House Bill No. 148 (third reading copy -- blue), respectfully
report that House Bill No. 148 bhe amended and as so amended be
concurred in:

1. Page 5, line 7.

Following: "COURT"

Insert: "and must be distributed by the c¢lerk to the supervising
authority”

2. Page 7, line 10.

Following: "."

Insert: "However, this section does not prevent the usze of a
monitoring device as a part of an intensive supervision
program or other program of the department of institutions."”

Signed: Y Cﬂ!ﬂ__ M{ﬂmﬂb

Richard Winsoneault, Cliax:.. ..

2257
%Cuord.

2% a- 2 /30
Sec. of Senate SENATE
H8 198

3212028C.871




52nd Legislature

@ - o

10
11
12
13
14
15
16
17
IR ]
19
20
21
22
23
24

25

HB 0148/04

HOUSE BILL NO. 148
INTRODUCED BY TOOLE, HALLIGAN,
RUSSELL, J. RICE, STRIZICH
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON ADULT AND JUVENILE DETENTION

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING HOME ARREST IN
LIEU OF IMPRISONMENT FOR CERTAIN CRIMINAL OFFENSES; ALLOWLNG
HOME ARREST FOR BOTH ADOLT AND JUVENILE OFFENDERS;
PROHIBITING HOME ARREST FOR CERTAIN FELONY OFFENSES;
AMENDING SECTIONS 41-5-306, 41-5-403, 41-5-523, 46-18-201,
61-8~714, AND 61-8-722, MCA; AND PROVIDING AN APPLICABILITY

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. pefinitions. As  used in
[sections 1 through 6], the following definitions apply:

{1) “Approved--msnieoring MONITORING device" means an
electronic device or apparatusy-approved-py--—the--department
of--institutionsy that is limited in capability to recording
or transmitting information concerning the offender's
presence in or absence from the home. The device must be
minimally intrusive. A-monitoring-device-may-not-be-approved

thae-ia-capable-of-recording-or-—transmitting-
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- fb¥--corat-sr-wirs-sommunicattons-or-any-scundr-or
tey——imformacion-concerning—-the--offenderia~—activicieas
whilte-inside-the-home~
(2) (a) "Home" means the temporary of permanent
residence of an offender consisting of the actual 1living

area APPROVED BY THE SUPERVISING AUTHORITY. Fhe--term

inciudes-a-hespital;-nursing-care-factittyr—hoaspieer—haltfway
honse;-group-homer—tesidential-eroabtpent-fnsilictyrs—-boarding
house;-ar-a-fasitity-described-én-43-5-306t1)=

{b} When more than cne residence or family are located
on & single piece of property, the term does not include the
residence of any other person who is not part of the social
unit formed by the offender's immediate family.

(3) "“Home arrest" means the use of a perscn's home for
purposes of confinement.

{4) "Supervising authority"” means, IN THE CASE OF AN

ADULT FELON, the probatien——and--paroie--bureau--of--the
corrections division of the department of institutions; IN

THE CASE OF AN ADULT MISDEMEANANT, A COURT-APPROVED ENTITY

OTHER THAN THE CORRECTIONS DIVISION OF THE DEPARTMENT OF

INSTITUTIONS: or, in the case of a juvenile, the juvenile
probation division of the youth court or any other person or
entiry appointed by the court.

(5) "Violent felony offense" means deliberate homicide,

mitigated deliperate homicide, negligent homicide,

REFERENCE BILL
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aggravated assault, negligent vehicular assault, kidnapping,
aggravated kidnapping, robbery, sexual intercourse without
consent, sexuzl abuse of c¢hildren, arson, aggravated
burglary, escape, any criminal attempt to commit an
enumerated offense, or conviction as a persistent felony
of fender when the offender has a felony conviction for any

of the listed offenses within the ©5-year pericd preceding
the date of the present conviction.

NEW SECTION. Section 2. Home arrest -- petition --
agreement. (1) An offender may petition a sentencing court
for an order directing that all or a portion of a sentence
af imprisonment in the county jail or state prison be served
under conditions of home arrest. Petiticns may be considered
and ruled upon by the sentencing court prior to and
throughout the term of the offender's sentence.

{2) The sentencing judge shall study the records of all
persons petitioning for home arrest and, in his discretion,
may :

(a) cause---additronatr-—---background---—-or----characeer
infoermatron--to-~pe--cottected-—or-reduced-to-writing-by-the

probarion--officers REFER THE CASE TO THE APPROPRIATE

SUPERVISING AUTHORITY FOR APPROVAL AND ACCEPTANCE INTCO THE

HOME ARREST PROGRAM. THE SUPERVISING AUTHORITY MAY ACCEPT OR

REJECT ANY REIFERRAL.

(b) conduct hearings on the desirability of granting

-3- HB 148
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home arrest;
te}——impose——on--the--home--arrastee-conditions—that-are
propers-inciuding-restitutions
t4¥(C) eorder-that-ati-or-a-poertion—-of--a--sentence—-of
impr%sonment——in——the——counby—jaéi—or—state*prison—be-served
under--conditions--of--heme--arrest-—at--whatever—-time——-ar
intervaiST—~consecutive——of-—nonconsecutivey—-that-the—court

destesrmines ORDER A TERM OF HOME ARREST IN LIEU OF A SENTENCE

OF IMPRISONMENT IN THE CQUNTY JAIL OR STATE PRISON. The time

actually spent in home arrest pursuant te this section may
not exceed 6 months or the maximum term of imprisonment
imposed, whichever is shorter.

fte¥(D) 1issue a warrant for a person when there is
reason to believe the person has violated the conditions of
home arrest, conduct hearings on the matter, and order
reimprissnment IMPRISONMENT in the county jail or state
prison upon proof of viclation; and

tE+{E) grant final discharge from arrest,

(3) A home arrestee shall execute a written agreement
with the court setting forth all the conditions of home
arrest. The order of home arrest must incorperate that
agreement and must order compliance with its terms. The
order and agreement must be transmitted to the supervising
dauthority and to the appropriate jail or prison official.

{4} Time spent in home arrest must be credited against

—4- HB 148
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the maximum term of imprisonment imposed for the offender
pursuant to law.

{5) Home arrest must be under the supervision of the
supervising authority. A home arrestee is subject to the
decisions of the supervising authority during the pericd of

supervision. Fees for supervision or equipment usage must be

paid directly to the supervising-—-autheriey CLERK OF THE

SENTENCING COURT AND MUST BE DISTRIBUTED BY THE CLERK TO THE

SUPERVISING AUTHORITY.

NEW SECTION. Section 3. Home arrest —— conditions ——

fees —— consent of cohabitors. (1) Phe--conditions--of——heme

arrest-~muse-+netude A HOME ARRESTEE MUST BE CONFINED TO HIS

HOME UNDER CONDITIONS IMPOSED BY THE SENTENCING COURT, WHICH

MAY INCLUDE BUT ARE NOT LIMITED TO the following:

(a) The home arrestee must be confined to his home at
all times except when:

(i) working at approved employment or traveling
directly to and from employment;

(ii) seeking employment;

(iii) undergoing medical, psychiatric, or mental health
treatment or participating in an approved counseling or
aftercare program;

(iv) atténding an approved educaticnal institution or
program;

(v) attending a regularly scheduled religious service

-5~ HBE 148
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at a place of worship; er

(vi) participating in an approvéd community service
program=; CR

thy——-Victatien-of-the-provisions-of-subseceion——{y-—-may
subject-the—home-arrestee—to-prosecneion-under—-45-7-386+

te+(VIi) Phe-heme-arrestee-shaii-conform CONFORMING to a
schedule prepared by the supervising authority, specifically
setting forth the times when he may be absent from the home
and the locations where he may be during those times.

té¥(B) The home arrestee may not commit another offense
during the period of home arrest.

+e¥{(C) The home arrestee may not change the place of
home arrest or the schedule without prior approval of the
supervising authority.

t£4{D) The home arrestee shall maintain a telephone or
other approved menitoring device in the home or on the
arrestee's person at all times.

+9¥{E) Any-—-eother---reasenabie---conditiens---may---be
CONDITIONS set by the court or the supervising authoritys
inetruding MAY INCLUDE:

{i) restitution:;

(ii} superwvision fees under 7-32-2245, 46-18-702, or
46-18-703;

{ii1} any of the conditions imposed o©n persons  on

probation or conditional discharge under 46-23-1011 or

-6- HB 148
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46-23-1021.

(2) A written and notarized consent agreement nmust be
filed with the court by every adult who will share the
offender's home during the term of home arrest.

{3} VIOLATION OF THE PROVISIONS OF ANY CONDITION OF

HOME ARREST MAY SUBJECT THE HOME ARRESTEE TO PROSECUTION

UNDER 45-7-306.

NEW SECTION. Section 4. Home arrest —— ineligibility,
A person being held under a detainer, warrant, or process
issued by some other jurisdiction is not eligible for home
arrest. A person convicted of a vioclent felony offense is

not eligible far home arrest. HOWEVER, THIS SECTION DOES NOT

PREVENT THE USE OF A MONITORING DEVICE AS A PART OF AN

INTENSIVE SUPERVISION PROGRAM OR OTHER PROGRAM OF THE

DEPARTMENT OF INSTITUTIONS.

NEW SECTION. Section 5. Home arrest -- responsibility
for own living expenses —-- government benefits. A person
serving a sentence under conditions o©f home arrest is
responsible for food, housing, clothing, and medical care
expenses and is eligible for government benefits to the same

extent as a person on probation, parole, or coanditional

discharge.
NEW SECTION. Section 6. Home arrest -- list of
offenders. At least once every 30 days, the supervising

authority shall provide all local and c¢ounty law enforcement
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agencies with a list of the offenders under home arrest in
their jurisdictions. This list must include the following
information:

(1) the offender's place of home arrest;

(2) the offense for which the offender was charged,
convicted, or otherwise placed under home arrest;

(3) the date that the sentence of home arrest will be
completed; and

{4} the name, address, and phone number of the officer

of the supervising authority for the offender.
Section 7. section 41-5-306, MCA, is amended to read:

"41-5-306. (Temporary) Place of shelter care or
detention. (1) After a probable cause hearing provided for
in 41-5-303, a youth alleged to be a youth in need of
supervision may be placed only #nm:

{a) in a licensed youth foster home as defined in
41-3-1102;

(b) in a facility cperated by a licensed child welfare
agency; er

(c} in a 1licensed youth group home as defined in
41-3-1102; or

{d) under home arrest, either in his own home or in one

of the facilities described in subsections {1)(a) through

{1){c), as provided in [secticns 1 thrcugh 6].

(2) A vyouth alleged to be in need of care sha}i may be

-8- HB 148
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placed only in the facilities stated listed in subsection
(1) of—this-section and shett may not be placed in a jail or
other facility intended or used for the detention of adults
charged with criminal offenses.

{3) After a probable cause hearing provided for 1in
41-5-303, a youth alleged te be a delinquent youth may be
placed only in the facilities described in subsection (1)«

under home arrest as provided in subsection (1), in a

detention facility, or im a jail or other facility for the
detention of adults only if the facilities in subsection (1)
are not available or do not provide adequate security and
the detention is in an area physically and visually separate
and removed from that of adults. {(Terminates July 1.,
1991--sec, 14, Ch. 434, L. 1989.)

41-5-306. (Effective July 1, 19%1) Place of shelter
care or detention. (1) After a probable cause hearing
provided for in 41-5-303, a youth alleged to be a youth in
need of supervision may be placed only im:

{(a) in a licensed vouth foster home as defined in
41-3-1102;

(b} in a facility cperated by a licensed child welfare
agency: ot

{c}y in a licensed youth group home as defined 1in

41-3-1102; or

{d) under home arrest, either in his own home or in one
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of the facilities described in subsections (l)({a) through

(1){c), as provided in [sections 1 through €1].

{2) A youth alleged to be in need of care shait: may he
placed only in the facilities steted listed in subsection
(1) sf-vhis—seccton and shka*: may not be placed in a jail or
other facility intended or used for the detenticn of adults
charged with criminal offenses.

(3) After a probable c¢ause hearing provided for in
41-5-303, a youth alleged teo be a delinquent youth may be
placed oniy in the facilities described in subsection (1},

under home arrest as provided in subsection (l), or in a

detention facility as defined in 41-5-103."
Section 8. section 41-5-403, MCA, is amended to read:
"41-5-403. Disposition permitted under

informal

adjustment. {1) The following dispositions may be imposed by

informal adjustment:

fa) probation;

{b) placement of the youth for substitute care into a
youth care facility as defined in 41-3-1102 and as
determined by the department;

{(c) placement af the vyouth in a private agency
responsible for the care and rehabilitation of sweh--a the
youth as determined by the department;

(d) resticution upon approval of the youth court judgeL

(e} placement of the vouth wunder home arrest as

-10~- HB 148
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provided in [sections 1 through 6}.

(2) In determining whether restitution 1is appropriate
in a particular case, the following factors may be
considered in addition to any other evidence:

(a) age of the youth;

(b) ability of the youth to pay:

{(c) ability of the parents or legal guardian toc pay;

(d) amount of damage to the victim; and

(e} legal remedies of the wvictim; however, the ability
of the victim or his insurer to stand any loss may not be
considered in any case.

{3) If the youth violates his aftercare agreement as
provided for in 53-30-225, he must be returned to the court
for further disposition. Ne A youth may not be placed in a
state yauth correctional facility under informal
adjustment "

Section 9. section 41-5-523, MCA, is amended to read:

*41-5-523, ({Temporary) Dispesition of delinquent youth
and youth in need of supervision. (1} If a youth is found to
be delinquent or in need of supervision, the youth court may
enter its judgment making any of the following dispositions:

{a) place the youth on probation:

{b) commit the youth to the department if the court
determines that the youth is in need of placement in other

than the youth's own homer, provideds;-hewevery that:
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{i) in the case of a youth in need of supervision, the
court shall determine whether continuation in the home would
be contrary to the welfare of the youth and whether
reasonable efforts have been made to prevent or eliminate
the need for removal of the youth from his home. The court
shall include such a determination in the order committing
the youth to the department.

{ii) in the case of a delinquent youth who is determined
by the court to be a serious juvenile offender, the judge
may specify that the youth be placed in a youth cerrectional
facility if the judge £finds that sweh the placement is
necessary for the protection of the public:

{c) order restitution by the youth or his parents;

(d) impose a fine as authorized by law if the violation
alleged would constitute a criminal offense if committed by
an adult;

{e) require the performance of community service;

(f) require the youth, his parents, his guardians, or
the persons having legal custody of the youth to receive
counseling services;

(g) require the medical and psycholcgical evaluation of
the youth, his parents, his guardians, or the persons having
laegal custody of the youth;

(h}) reguire the parents, guardians, or other persons

having legal custody of the youth to furnish sueh services

-12- HR 148
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as the court may designate:;

{i) order =ueh further care, treatment, evaluation, or
relief that the court considers beneficial to the youth and
the community and that does not cobligate funding from the
department without the department's approval, except that a
youth may not be placed by a youth court in a residential
treatment facility as defined in 50-5-101. Only the
department may, pursuant to subsection {1l)(b), place a ycuth
in a residential treatment facility.

{j) commit the youth to a mental health facility if,
based upon the testimony of a professional person as defined
in 53-21-102, the court finds that the youth is seriously
mentally ill as defined in 53-21~102. The youth is entitled
to all rights provided by 53-21-114 through $3-21-119. Upon
release or discharge from the mental health facility, the
youth must be returned to the court for further disposition
in accordance with this section unless the court order has
expired or the court no longer retains jurisdiction under
41-5-205.

(k} place the youth under home arrest as provided _in

[sections 1 through 6}.

(2) When a youth is committed to the department, the
department shall determine the appropriate placement and
rehabilitation program for the youth after considering che

recommendations made under 41-5-527 by the youth placement
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committee, Placement is subject to the following
limitations:

(a) A youth in need of supervisien maf not be placed in
a youth correctional facility.

(b) A youth may not be held in a youth correcticnal
facilicy for a period of time in excess of the maximum
period of imprisonment that could be imposed on an adult
convicted of the offense or offenses that brought the youth
under the jurisdiction of the youth court. Nothing in this
section limits the power of the department to enter into an
aftercare agreement with the youth pursuant to 53-30-226.

(c) No A youth may not be placed in or transferred to a
pernal institution or other facility used for the execution
of sentence of adults convicted of crimes.

{(3) A youth placed by the department in a youth
correctional facility must be supervised by the department,
A youth placed in any other placement must be supervised by
the youth probation officer of the youth court having
jurisdiction over the youth.

{4) At any time after the youth has been taken into
custody, the court may, with the consent of the youth in the
manner provided in 41-5-303 for consent by a youth to a
waiver of his constitutional rights or after the youth has
been adjudicated delinguent or in need of supervision, order

the youth to be evaluated by the department for a period not

~14- HB 148
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to exceed 45 days. The department shall determine the place
and manner of evaluation.

(5) Ne An evaluation of a youth may not be performed at
the Montana state heospital wunless sueh the youth is
transferred to the district court under 41-5-206.

{6) Any order of the court may be modified at any time.
In the case of a youth committed to tne department, an order
pertaining to the youth may be modified only upon notice to
the department and subseqguent hearing.

{7) Whenever the court commits a youth to the
department, it muat chall transmit with the dispositional
judgment copies of a medical report and sach any Other
clinical, predisposition, or other reports and information
pertinent to the care and treatment of the youth.

41-5-523. (Effective July 1, 1991} Disposition of
delingquent youth and youth in need of supervision. (1)} If a
youth is Ffound to be delinguent or in need of supervision,
the youth court may enter its judgment making any of the
following dispositions:

{a) place the youth on probation;

{b) commit the youth to the department if the court
determines thar the youth is in need of placement in other
than the youth's own homes, provideds-however; that:

{i} in the case of a youth in need of supervision, the

court shall determine whether continuation in the home would
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be contrary te the welfare of the youth and whether
reasonable efforts have been made toc prevent or eliminate
the need for removal of the youth from his home. The court
shall include suech a determination in the order committing
the youth to the department.

{ii) in the case of a delinguent youth who is determined
by the court to be a serious juvenile offender, the judge
may specify that the youth be placed in a youth correctional
facility if the judge finds that sueh the placement is
necessary for the protection of the public:

{c) order restitution by the youth or his parents;

(d) impose a fine as authorized by law if the wiolation
alleged would constitute a criminal offense if committed by
an adult;

{e} require the performance of community service;

{£) require the youth, his parents, his guardians, or
the persons having legal custody of the youth to receive
counseling services;

{9) reguire the medical and psychological evaluation of
the youth, his parents, his guardians, or the persons having
legal custody of the youth;

{h) require the parents, guardians, or other persons
having 1legal custody of the youth to furnish suesh services
as the court may designate;

(i) order sueh further care, treatment, evaluation, or
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relief that the court considers beneficial to the youch and
the community and that does not obligate funding £Lrom the
department without the department's approval, except that a
youth may not be placed by a youth court in a residential
treatment facility as defined in 50-5-101. Only the
department may, pursuant to subsection {1){b), place a youth
in a residential treatment facility.

(j} commit the youth to a mental health facility if,
based upon the testimeny of a professional person as defined
in 53-21-102, the court Einds that the youth is seriously
mentally ill as defined in 53-21-102. The youth is entitled
to all rights provided by 53-21-114 through 53-21-119. Upon
release or discharge from the mental health facility, the
youth must be returned to the court for further disposition
in accordance with this section unless the court order has
expired or the court no longer retains jurisdiction under
41-5-205.

{k} place the youth under home arrest as provided in

[sections 1 through 6].

{2) When a youth is committed to the department, the
department shall determine the appropriate placement and
rehabilitation program for the youth after considering the
recommendations made under 41-5-527 by the youth placement
committee. Placement is subject to the following

limitations:
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{a) A youth in need of supervision may not be placed in
a youth correctional facility.

{b) A youth may not be held in a youth ceorrectioconal
facility for a pericd of time in excess of the maximum
pericd of imprisonment that could be imposed on an adult
convicted of the offense or offenses that brought the youth
under the Jjurisdiction of the youth court. Nothing in this
section limits the power of the department to enter into an
aftercare agreement with the youth pursuant to %3-30-226.

(c}) Ne A youth may not be placed in cr transferred to a
penal institution or other facility used for the execution
of sentence of adults convicted of crimes.

{3) A youth placed by the department 1in a youth
correctional facility must be supervised by the department.
A  youth placed in any other placement must be supervised by
the yocuth probation officer «f the youth court having
jurisdiction over the youth.

{4) At any time after the youth has been taken into
custody and before £inal disposition, the court may, with
the consent of the youth in the manner provided in 41-5-303
for consent by a youth to a waiver of his constitutional
rights or after the youth has begn adjudicated delinquent or
in need of supervision, order the yocuth to be evaluated for
a period not te exceed 45 days. The county commissioners are

responsible for the cost of the evaluation and may contract
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with the department or other public or private agencies to
obtain evaluation services.

(5) No An evaluation of a youth may not be performed at
the Montana state hospital unless sasueh the youth is
transferred to the district court under 41-5-206.

{6) Any order of the court may be modified at any time.
In the case of a youth committed to the department, an order
pertaining to the youth may be modified only upon notice tc
the department and subseguent hearing.

(7} Whenever the court commits a youth to the
department, it mwar shall transmit with the dispositiocnal
judgment copies of a medical report and suer any other
clinical, predisposition, or other reports and information
pertinent to the care and treatment of the youth.”

Section 10. section 46-18-201, MCA, is amended to read:

"46-18-201. Sentences that may be imposed, (1) Whenever
a person has been found gquilty of an offense upon a verdict
or a plea of guilty, the court may:

(a) defer imposition of sentence, excepting except as

provided in 61-8-714 and $1-8-722 for sentences for driving

under the influence of alcohol or drugs, for a period,
except as otherwise provided, not exceeding 1 year for any
misdemeanor or for a period not exceeding 3 years for any
felony. The sentencing judge may lmpuse upon the defendant

any reasonable restrictions or conditions during the period
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of the deferred imposition. Reasonable restrictions or
conditions may include:

(1) 3jail base release;

(ii) jail time not exceeding 180 days;

(il1i) conditions for probation;

(iv) restitution;

(v} payment of the costs of confinement;

(vi) payment of a fine as provided in 46-~1B8-231;

(vil) payment of costs as provided in 46-18-232 and
46-18-233;

{viii) payment of costs of eoure———pppointed

court-appointed counsel as provided in 46-8-113:

{ix) community service;

(¥) home arrest as provided in [sections 1 through 6]:

txy(xi} any other reasocnable conditiens considered
necessary for rehabilitation or for the protection of
soclety; or

tf¥(xil) any combination of the above.

(b} suspend execution of sentence up to the maximum
sentence allowed for each particular offense. The sentencing
judge may impose on the defendant any reasonable
restrictions or conditions during the period of suspended
sentence. Reasonable restrictions or conditions may include
any of those 1listed in subseetions subsection (1)(a)tt+

throvgh-t+3ftaréxty.
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(c} impose a fine as provided by law for the offense;

{d} require payment of costs as provided in 46-18-232
or payment of costs of court—appoinged counsel as provided
in 46-8-113;

{e) commit the defendant to a correctiopal institution,
with or without a fine as provided by law for the offense;

(£} impose any combination of subsections {1)(b)
through (1l)(e).

(2) If =amy a financial obligation is imposed as a
condition under subsection (l)(a), sentence may be Jdeferred
for a period not exceeding 2 years for any a misdemeanor or
for a pericd not exceeding 6 years for anmy a felony,
regardless of whether any other conditions are imposed.

(3) If any restrictions or conditions imposed under
subsection {1l)(a) or (1})(b) are violated, the court shall
consider any elapsed time and either expressly allow part or
all of it as a credit against the sentence or reject all or
part as a credit and state its reasons in the order. Credit,

however, must be allowed for jail or home arrest time

already served.

{4) Except as provided in 46-18-222, the impesition or
execution of the first 2 years of a sentence of imprisonment
imposed under the following sections may not be deferred or
suspended: 45-5-103, 45-5-202(3) relating to aggravated

assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 15-5-503(2)
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and (3}, 45-9-103(2), (3}, and ({5)(d), 45-9-102(3), and
45-9-103¢(2).

(5) Except as provided in 46-18-222, the imposition or
execution of the first 10 years of a sentence of
imprisonment imposed under 45-5-102 may not be deferred or
suspended.

(6} Except as provided in 46-18-222, imposition of
sentence in a felony case may not be deferred in the case of
a defendant who has been convicted of a felony on a prior
occasion, whether or not the sentence was imposed,
imposition of the sentence was deferred, or execution of the
sentence was suspended,

(7) TIf the victim was 1less than 16 years old, the
imposition or execution of the first 30 days of a sentence
of imprisonment imposed under 45-5-502(3), 45-5-503,
45-5-504, 45-5-505, or 45-5-507 may not be deferred or
suspended. Section 46-18-222 does not apply to the first 30
days of suech the imprisonment.

{8) 1In imposing a sentence on a defendant convicted of
a sexual offense as defined in 46-23-502, the court may not
waive the registration requirement provided in 46-18-254,
46-18-255, and Title 46, chapter 23, part 5.

(%) A person convicted of a sexual offense, as defined
in 46-23-502, and sentenced to imprisonment in the state

pri=cn shall enroll in the educational phase of the priscn's
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sexual offender program."
Section 11. section 61-8-714, MCA, is amended to read:

"61-8-714. Penalty Ffor driving under the influence of

alcohol or drugs. (1) A Except as provided in subsection

(7). a person convicted of a violation of §1-8-401 shall be
punished by imprisonment in the county jail for not less
than 24 consecutive hours or more than 60 days and shall be
punished by a fine of not less than $100 or more than $500.
The 3aii IMPRISONMENT sentence may not be suspended unless
the judge finds that the imposition of the 4a:: IMPRISONMENT
sentence will pose a risk to the defendant's physical or

mental well-being.

(2] ©On Except-—ms--provided-in-subsection-{7?};-=n ON a

second ¢onviction, he shall be punished by a £fire of not
iess than $30C or more than $500 and by imprisonment for not
less than 7 days, at least 4B hours of which must be gerved
consecutively, or more than 6 months. Phree Except--as

provided--in--subsection~-{#y;-—3 THREE days of the Jait

IMPRISONMENT sentence may not be suspended unless the judge
finds that the imposition of the jat:t IMPRISONMENT sentence
will pose a risk te the defendant's physical or mental
well~being.

(3) ©n Except-es-provided-in-asubsection—{F};—on ON the

third cr subsequent conviction, he shall oe punished by

imprisconment for a term of not less than 30 days, at least
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48 hours of which must be served consecutively, or more than
1 year, and by a fine of not less than $500 or more than

$51,000. HNotwithstanding Except--as-—--mravided-in-subssctian

t7¥7-notwithatanding NOTWITHSTANDING any provision teo the

contrary providing for suspension of execution of a sentence
imposed under this subsection, the imposition or execution
of the first 10 days of the <&+t IMPRISONMENT sentence
imposed for a third or subsequent offense that occurred
within 5 years of the first offense may not be deferred or
suspended.

(4) In additien teo the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information c¢ourse at an alcohol
treatment program approved by the department of
institutions., which may, in the sentencing court's
discretion and upon recommendation of a certified chemical
dependency counselor, include alcohol or drug treatment, or
both. On cenviction of a second or subsequent offense under
this section, in addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcchol information course at an alcohol
treatment program approved by the department of
institutions, which must include alcohol or drug treatment,
or both., Each counselor providing education or treatment

shall, at the commencement of the education or treatment,
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notify the court that the defendant has been enrolled in a
course or treatment program. IE the defendant fails <to
attend the course or the treatment program, the counselor
shall notify the court of the failure. As long as the
alcohol information course and treatment program are
appreved as provided in this subsection, the defendant may
attend the information course and treatment program of nis
choice, The treatment provided toc the defendant at a
treatment program must be at a level appropriate to his
alcohol problem, as determined by the judge based upon the
recommendation £from the certified chemical dependency
counselor.

{5) For the purpose of determining the number of
convictions under this section, "conviction" means a final
conviction, as defined in 45-2-101, in this state,
conviction for a wviolation of a similar statute in another
state, or a forfeiture cf bail or collateral deposited to
secure the defendant's appearance in court in this state or
another state, which forfeiture has not been vacated. An
offender is considered to have been previously convicted for
the purposes of this section if less than 5 years have
elapsed between the commission of the present coffense and a
previous conviction. If there has been no additional

conviction For an offense under tnis section for a period ot

5 years after a prior conviction hereander under thi

i
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section, then all records and data relating to the prior
conviction are confidential criminal justice information as
defined in 44-5-103 and public access to the information may
only be obtained by district court order upon good cause
shown.

{6) For the purpose of calculating subsequent
convictions under this section, a conviction for a wiolation
of 61-8-406 also constitutes a conviction for a wviolation of
61-8-401.

(7) Pas EXCEPT FPOR THE INITIAL 24 HOURS ON A FIRST

OFFENSE OR THE INITIAL 48 HOURS ON A SECOND OR SUBSEQUENT

OFFENSE, THE court may order that a term of imprisonment

imposed under this section be served BY IMPRISONMENT under

home arrest as provided in [sections 1 through 6]."

Section 12. section 61-8-722, MCA, is amended to read:

"61-8-722. Penalty for driving with excessive blood

alcohol concentration. (1) & Exeepe--as--provided--inm

subsection—-t?+7y-a A person convicted of a violation of

61-8-406 shall be punished by imprisonment for not more than
10 days and shall be punished by a fine of not less than

$100 or more than $500.

(2) ©n Except-asa-provided-in-sgbsecrien-{?}5-—-on ON a

second convicticon of a violaticn of 61-8-406, he shall be
punished by imprisonment Icr not less <than 48 consecutive

hours or more than 30 days and by a fine of not less than
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$300 or more than $500.

{3) ©n Exeept-ss-provided-in-subsection-{#)}y--en ON a

third or subsequent conviction of a violation of 61-8-406,
he shall be punished by imprisconment for not less than 48
consecutive hours or moere than 6 months and by a fine of not
less than $560 or more than $1,000.

{4) The provisions of 61-5-205{(2), 61-9-208{2), and
61-11-203({2){d) relating to revocation and suspension of
driver's licenses shai} apply to any conviction under
61-8-406.

(5) In addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment program approved by the department of
instituticons, which may include aleohol or drug treatment,
or both, if considered necessary by the ccunselar conducting
the program. Each c¢ounselor providing such education or
treatment shall, at the commencement of the education cr
treatment, notify the court that the defendant has been
enrolled in a course or treatment program. If the defendant
fails to attend the course or the treatment program, the
ccunselor shall notify the court of the failure.

(6} For the purpose of determining the aumber of

ceonvictions under this section, "conviction" means a final
conviction, as defined in 45-2-101, in thils state ar a
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similar statute in another state or a forfeiture of bail or
collateral deposited to secure the defendant's appearance in
court in this state or another state, which forfeiture has
not been vacated. An offender is considered to have been
previously convicted for the purposes of this section 1if
less than 5 years have elapsed bhetween the commission of the
pregent offense and a previous conviction. lf there has been
no additional conviction for an offense under this section
for a period of 5 years after a prior conviction hereander

under this section, then suekr the prior offense shall must

be expunged from the defendant's record.

{7) %he EXCEPT FOR THE INITIAL 24 HOURS ON A FIRST

OFFENSE OR THE INITIAL 48 HOURS ON A SECOND OR SUBSEQUENT

QFFENSE, THE ccurt may order that a term of imprisonment

imposed under this section be served BY IMPRISONMENT under

home arrest as provided in [sections 1 through 6}."

NEW SECTION. Section 13. codification instruction.
(Sections 1 through 6] are intended tc be codified as an
integral part of Title 46, chapter 18, and the provisions of
Title 46, chapter 18, apply to [sections 1 through 6].

NEW SECTION. Section 14. Severability. If a part of
[this act] is invalid, all valid parts that are severable
from the 1invalid part remain in effect., If a part of [this
act] is invalid in one or more of its applications, the part

remains in effect in all valid applications that are
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severable from the invalid applications.
NEW SECTION. Section 15. Applicability. {This act])
applies to sentences imposed after [the effective date of

this actl].

-End-
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