
HOUSE BILL NO. 148 

INTRODUCED BY TOOLE, HALLIGAN, 
RUSSELL, J. RICE, STRIZICH 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 
ON ADULT AND JUVENILE DETENTION 

JANUARY 11, 1991 

JANUARY 21, 1991 

JANUARY 22, 1991 

JANUARY 25, 1991 

JANUARY 26, 1991 

JANUARY 28, 1991 

JANUARY 29, 1991 

FEBRUARY 12, 1991 

FEBRUARY 14, 1991 

FEBRUARY 15, 1991 

MARCH 11, 1991 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 88; NOES, 8. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 49; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 



MARCH 12, 1991 

CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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INTRODUCED 

BY~OI 

ADULT AND JUVENILE DETENTION 

A BILL FOR AN ACT ENTITLED: "AN I'CT ALLOWING HOME ARREST IN 

LIEU OF IMPRISONMENT FOR CERTAIN CRIMINAL OFFENSES; ALLOWING 

HOME ARREST FOR BOTH ADULT AND JUVENILE OFFENDERS; 

PROHIBITING HOME ARREST FOR CERTAIN FELONY OFFENSES; 

AMENDING SECTIONS 41-S-306, 41-5-403, 41-5-523, 46-lB-201, 

61-8-714, AND 61-8-722, MCA; AND PROVIDING AN APPLICABILITY 

DATE. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. As used in 

[sections 1 through 6], the following definitions apply: 

(1) 11 Approved monitoring device 11 means an electronic 

device or apparatus, approved by the department of 

institutions, that is limited in capability to recording or 

transmitting information concerning the offender's presence 

in or absence from the home. The device must be minimally 

intrusive. A monitoring device may not be approved that is 

capable of recording or transmitting: 

(a} visual images; 

(b) oral or wire communications or any sound; or 
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(c) information concerning the offender's activities 

while inside the home. 

( 2) (a) 11 Home" means the temporary or permanent 

residence of an offender consisting of the actual living 

area. The term includes a hospital, nursing care facility, 

hospice, halfway house, group home, residential treatment 

facility, boarding house, or a facility described in 

41-5-306 ( 1). 

(b} When more than one residence or family are located 

on a single piece of property, the term does not include the 

residence of any other person who is not part of the social 

unit formed by the offender's immediate family. 

(3) ''Home arrest" means the use of a person's home for 

purposes of confinement. 

(4) ''Supervising authorityH means the probation and 

parole bureau of the corrections division of the deparcment 

of institutions or, in the case of a juvenile, the juvenile 

probation division of the youth court or any other person or 

entity appointed by the court. 

{5) ''Violent felony offense~ means deliberate homicide, 

mitigated deliberate homicide, negligent homicide, 

aggravated assault, negligent vehicular assault, kidnapping, 

aggravated kidnapping, robbery, sexual intercourse without 

ccnsent, sex'.ldl abuse of children, arson, aggravated 

burglary, escdpe, any criminal attempt to contnti t an 

-2- INTRODUCED BILL 
1/8 1'18 
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enumerated offense, or conviction as a persistent felony 

offender when the offender has a felony conviction for any 

of the listed offenses within the 5-year period preceding 

the date of the present conviction. 

NEW SECTION. Section 2. Home a••est petition 

agreement. (1) An offender may petition a sentencing court 

for an order directing that all or a portion of a sentence 

of imprisonment in the county jail or state prison be served 

under conditions of home arrest. Petitions may be considered 

and ruled upon by the sentencing court prior to and 

throughout the term of the offender's sentence. 

(2) The sentencing judge shall study the records of all 

persons petitioning for home arrest and, in his discretion, 

may: 

(a) cause additional background or character 

information to be collected or reduced to writing by the 

probation officer; 

{b) conduct hearings on the desirability of granling 

home arrest; 

(c) impose on the home arrestee conditions that are 

proper, including restitution; 

(d) order that all or a portion of a sentence of 

imprisonment in the county jail or state prison be served 

under conditions of home arrest at whatever time or 

intervals, consecutive or nonconsecutive, that the court 
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determines. The time actually spent in home arrest pursuant 

to this section may not exceed 6 months or the maximum term 

of imprisonment imposed, whichever is shorter; 

(e) issue a warrant for a person when there is reason 

to believe the person has violated the conditions of home 

arrest, conduct hearings on the matter, and order 

reimprisonment in the county jail or state prison upon proof 

of violation; and 

{f) grant final discharge from arrest. 

(3) A home arrestee shall execute a written agreement 

with the court setting forth all the conditions of home 

arrest. The order of home arrest must incorporate that 

agreement and must order compliance with its terms. The 

order and agreement must be transmitted to the supervising 

authority and to the appropriate jail or prison official. 

(4) Time spent in home arrest must be credited against 

the maximum term of imprisonment imposed for the offender 

pursuant to law. 

(5) Horne arrest must be under the supervision of the 

supervising authority. A home arrestee is subject to the 

decisions of the supervising authority during the period of 

supervision. Fees for supervision or equipment usage must be 

paid directly to the supervising authority. 

NEW SECTION. Section 3. Home anest conditions 

fees consent of cohabilors. {1) Th~ conditions of home 

-4-
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arrest must include the following: 

{a) The home arrestee must be confined to his home at 

all times except when: 

(i) working at approved 

directly to and from employment: 

(ii) seeking employment: 

employment or traveling 

(iii} undergoing medical, psychiatric, or mental health 

treatment or participating in an approved counseling or 

aftercare program; 

{iv) attending an approved educational institution or 

program; 

(v} attending a regularly scheduled religious service 

at a place of worship; or 

(vi} participating in an approved community service 

program. 

(b) Violation of the provisions of subsection (l) may 

subject the home arrestee to prosecution under 45-7-306. 

(c) The home arrestee shall conform to a schedule 

prepared by the supervising authority, specifically setting 

forth the times when he may be absent from the home and the 

locations where he may be during those times. 

(d) The home arrestee may not commit another offense 

during the period of home arrest. 

(e) The home arrestee may not change the place of hume 

arrest or the schedule without prior approval of the 
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supervising authority. 

{f) The home arrestee shall maintain a telephone or 

other approved monitoring device in the home or on the 

arrestee's person at all times. 

(g) Any other reasonable conditions may be set by the 

court or the supervising authority, including: 

{i) restitution; 

(ii) supervision 

46-18-703; 

(iii) any of the 

fees under 

conditions 

7-32-2245, 46-18-702, or 

imposed on persons on 

probation or conditional discharge under 46-23-1011 or 

46-23-1021. 

(2} A written and notarized consent agreement must be 

filed with the court by every adult who will share the 

offender's home during the term of home arrest. 

NEW SECTION. Section 4. Home arrest -- ineligibility. 

A person being held under a detainer, warrant, or process 

issued by some other jurisdiction is not eligible for home 

arrest. A person convicted of a violent felony offense is 

not eligible for home arrest. 

NEW SECT ION. Section 5. Borne arrest responsibility 

for own living expenses -- government benefits. A person 

serving a sentence under conditions of hJme arrest is 

respOtlSible for food, housing, clothing, and medical care 

25 expe>bt'~~ anJ i::::, e1 igible for government benefits to the same 
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extent as a person on probation, parole, or conditional 

discharge. 

NEW SECTION. Section 6. Home arrest list of 

offenders. At least once every 30 days, the supervising 

authority shall provide all local and county law enforcement 

agencies with a list of the offenders under home arrest 1n 

their jurisdictions. This list must include the following 

information: 

(1) the offender's place of home arrest; 

{2) the offense for which the offender was charged, 

coGvicted, or otherwise placed under home arrest; 

(3) the date that the sentence of home arrest will be 

completed; and 

(4) the name, address, and phone number of the officer 

of the supervising authority for the offender. 

Section 7. Section 41-5-306, MCA, is amended to read: 

"41-5-306. (Temporary) Place of shelter care or 

detention. (l) After a probable cause hearing provided for 

in 41-5-303, a youth alleged to be a youth in need of 

supervision may be placed only in: 

(a) in a licensed youth foster home as defined in 

41-3-1102; 

(b) in a facility operated by a licensed child welfare 

agency; or 

(c) in a licensed youth group home as defined in 
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41-3-1102; or 

(d) under home arrest, either in his own home or in one 

of the facilities described in subsections (l)(a) through 

(1) (c), as provide~ _!n [sections 1 through 61. 

(2) A youth alleged to be in need of care shai± ~ be 

placed only in the facilities ~tated listed in subsection 

(1) o£-this-seetion and shall~ not be placed in a jail or 

other facility inter1ded or used for the detention of adults 

charged with criminal offenses. 

{3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (1), 

under home arrest as provided in subsection __ _(~_l_!_ in a 

detention facility, or in a jail or other facility for the 

detention of adults only if the facilities in subsection (l) 

ar~ not available or do not provide adequate security and 

the detention is in an area physically and visually separate 

and removed from that of adults. (Terminates July l, 

1991--sec. 14, Ch. 434, L. 1969.) 

41-5-306. (Effective July 1, 1991) Place of shelter 

care or detention. (1) After a probable cause hearing 

provided for in 41-5-303, a youth alleged to be a youth in 

need of supervision may be placed only ±n: 

(a) !_r! a licensed youth foster home as defined in 

41-3-1102; 
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{b) in a facility operated by a licensed child welfare 

agency; e~ 

(c) in a licensed youth group home as defined in 

41-3-1102; or 

(d} under home arrest, either in his own home or in one 

of the facilities described in subsections (l)(a) throug~ 

(l)(c), as provided in [sections 1 through 6]. 

(2) A youth alleged to be in need of care ~hall~ be 

placed only in the facilities st~te~ listed in subsection 

(1) o£-ehis-sect~o~ and shall ~ not be placed in a jail or 

other facility intended or used for the detention of adults 

charged with criminal offenses. 

(3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (l)~ 

under home arrest as provided in subsection {1), or in a 

detention facility as defined in 41-5-103.'' 

Section 8. Section 41-5-403, MCA, is amended to read: 

•41-5-403. Disposition permitted under informal 

adjustment. (1) The following dispositions may be imposed by 

informal adjustment: 

(a) probation; 

{b) placement of the youth for substitute care into a 

youth care facility as defined in ~l-3-1102 and as 

determined by the department; 
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(c) placement of the youth in a private agency 

responsible for the care and rehabilitation of ~~e"-e the 

youth as determined by the department; 

(d) restitution upon approval of the youth court judgeL 

(e) plac~ment of the youth under home arrest as 

provided in [sections~ through 6]. 

(2) In determining whether restitution is appropriate 

in a particular case, the following factors may be 

considered in addition to any other evidence: 

(a) age of the youth; 

(b) ability of the youth to pay; 

(c) ability of the parents or legal guardian to pay; 

(d) amount of damage to the victim; and 

(e} legal remedies of the victim; however, the ability 

of the victim or his insurer to stand any loss may not be 

considered in any case. 

(3) If the youth violates his aftercare agreement as 

provided for in 53-30-226, he must be returned to the court 

for further 

~tate youth 

adjustment.'' 

disposition. No ~ youth may not be placed in a 

correctional facility under informal 

Section 9. Section 41-5-523, MCA, is amended to read: 

"41-5-523. (Temporary) Disposition of delinquent youth 

and youth in n~ed of supervision. (1) If a youth is found to 

be delinquent o~ in need of supervision, tl1e youth court mdy 

-10-
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enter its judgment making any of the following dispositions: 

(a) place the youth on probation~ 

(b) commit the youth to the department if the court 

determines that the youth is in need of placement in other 

than the youth's own horne7~ provided,-kowever, that: 

(i) in the case of a youth in need of supe:vision, the 

court shall determine whether continuation in the home would 

be contrary to the welfare of the youth and whether 

reasonable efforts have been made to prevent or eliminate 

the need for removal of the youth from his horne. The court 

shall include ~tt~h a determination in the order committing 

the youth to the department. 

(ii) in the case of a delinquent youth who is determined 

by the court to be a serious juvenile offender, the judge 

may specify that the youth be placed in a youth correctional 

facility if the judge finds that ~ueh the placement is 

necessary for the protection of the public; 

(c) order restitution by the youth or n1s parents; 

(d) impose a fin~ a~ authorized by law 1f the violation 

alleged would constitute a criminal offense if committed by 

an adult; 

(e) require the performance of community service; 

(f) require the youth, his parents, his guardians, or 

the persons having legal custody of the youth to receive 

counseling services; 
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(g) require the medical and psychological evaluation of 

the youth, his parents, his guardians, or the persons having 

legal custody of the youth; 

(h) require the parents, guardians, or other persons 

having legal custody of th~ youth to furnish ~~en services 

as the courc may designate; 

(i) order ~~eh further care, treatment, evaluation, or 

relief lhat the court considers beneficial to the youth and 

the conmunity ar.d that does not obligate funding from the 

department without the department's approval, except that a 

youth may not be placed by a youth court in a residential 

treatment facility as defined in 50-5-101. Only the 

department may, pursuant to subsection (l){b), place a youth 

in a residential treatment facility. 

( j) cc.mmit the youth to a mental health facility if, 

based upon the testimony of a professiondl person as defined 

in 53-21-102, the court finds that the youth is seriously 

mentally ill as defined in ~3-21-102. The youth is entitled 

to all rights provided h¥ 53-21-114 through 53-21-119. Upon 

release or discharge from the mental health facility, the 

youth must be returned to the court for further disposition 

in accordance with this section unless the court order has 

expired or the court no longer retains jurisdiction under 

41-5-205. 

(k) place the __ _y~_Jut:_b:_ un~cr- home arrest as E_~Qvide_? in 

-12-
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[sections 1 through 6). 

(2) When a youth is committed to the department, the 

department shall determine the appropriate placement and 

rehabilitation program for the youth after considering the 

recommendations made under 41-5-527 by the youth placement 

committee. Placement 15 subject to the following 

1 imitations: 

(a) A youth in need of supervision may not be placed in 

a youth correctional facility. 

lb) A youth may not be held in a youth correctional 

facility for a period of time in excess of the maximum 

period of imprisonment that could be imposed on an adult 

convicted of the offense or offenses that brought the youth 

under the jurisdiction of the youth court. Nothing in this 

section limits the power of the department to enter into an 

aftercare agreement with the youth pursuant to 53-30-226. 

(c) H~ ~youth may not be placed in or transferred to a 

penal institution or other facility used for the execution 

of sentence of adults convicted of crimes. 

(3) A youth placed by the department in a youth 

correctional facility must be supervised by the department. 

A youth placed in any other placement must be supervised by 

the youth probation officer of the youth court having 

jurisdiction over the youth. 

( 4) At any time after the youth has been taken lnto 
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custody, the court may, with the consent of the youth in the 

manner provided in 41-5-303 for consent by a youth to a 

waiver of his constitutional rights or after the youth has 

been adjudicated delinquent or in need of supervision, order 

the youth to be evaluated by the department for a period not 

to exceed 45 days. The department shall determine the place 

and manner of evaluation. 

(5) No An evaluation of a youth may~ be performed at 

the Montana state hospital unless ~~ek the youth is 

transferred to the district court under 41-5-206. 

{6) Any order of the court may be modified at any time. 

In the case of a youth committed to the department, an order 

pertaining to the youth may be modified only upon notice to 

the department and subsequent hearing. 

(7) Whenever the court commits a youth to the 

department, it mtl~t shall transmit with the dispositional 

judgment copies of a medical report and ~~eh ~ other 

clinical, predisposition, or other reports and information 

pertinent to the care and treatment of the youth. 

41-5-523. (Effective July 1, 1991) Disposition of 

delinquent youth and youth in need of supervision. {1) If a 

youth is found to be delinquent or in need of supervision, 

the youth court may enter its judgment making any of the 

followi11g dispositions: 

ta) place the youth on probation; 
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(b) commit the youth to the department if the court 

determines that the youth is in need of placement in other 

than the youth's own home7L prcvided,-~oweve~, that: 

(i) in the case of a youth in need of supervlsion, the 

court shall determine whether conti~uation in the home would 

be contrary to the welfare of the youth and whether 

reasonable efforts have been made to prevent or eliminate 

the need for removal of the youth from his home. The court 

shall include ~~eh e determination in the order committing 

the youth to the department. 

(ii) in the case of a delinquent youth who is determined 

by the court to be a serious juvenile offender, the judge 

may specify that the youth be placed in a youth correctional 

facility if the judge finds that ~~ek the placement is 

necessary for the protection of the publ1c; 

(c) order restitutiOll by the youth or his parents; 

(d) impose a fine as authorized by law if the violation 

alleged would constitute a cr~rr.inal offense if corrunittcd by 

an adulti 

(e) require the performance of community servicP; 

(f) require the youth, his parents, his guardians, or 

the persons having legal custody of the youth to receive 

counseling services; 

{g) require the medical and psychological evdluation of 

the youth, his parents, his guardians, or the persons having 
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legal custody of the youth; 

(h) require the parents, guardians, or other persons 

having legal custody of the youth to furnish ~~e~ services 

as the cou~t may desigGate; 

til orrier ~~ek further care, treatment, evaluation, or 

relief that the c()urt considers beneficial to the youth and 

the community and that does not ·::>bligate f:J;-di'1g from the 

department without tt~e department's approval, except that a 

youth may not be pldced by a ycuth coutt i~ a residential 

tre.-:Lt[ilent_ facility as defined in 50-5-li.Jl, ~~~~· ::· the 

department may, pursua~t to subsection ( 1) (b), pla::~e a youth 

in a residential treatment faci:it;. 

(j) commit the youth to a mentd:. ::-1ea1:: f-?!.cility if, 

based upon the testimony of a professional ?e;sn~ as defined 

in 53-21-102 1 the court finds that the y~Lt~ lS ~~·:·iously 

rnent.:~lly ill as defi.ncd in ~3-21-102. 'flit c_h is entitled 

t ... :-. dll r1ql1t.~:; pr:ovidcC t __ ; 53-:::l.-:14 thrc ''~ :,-~·-21--llg. Upon 

release vr discharge fr-om. the mental 1 ::J~':·l t.·Jclli':.y, the 

youth m~1st he returned t-:· thtc• l~ourt for di:::: ,:sition 

in accordance with thi~ section unless t.h~ ~0urt order has 

expired or the court no longer retains jur1sdiction under 

41-5-205. 

(k) place the youth under hom~ __ ~rP~~~~~~-~~---.!.!!_ 

[~ection~ l through 61. 

(2} When a youth is committed to t,"_"" department, the 
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department shall determine the appropriate placement and 

rehabilitation program for the youth after considering the 

recommendations made under 41-5-527 by the youth placement 

committee. 

limitations: 

Placement is subject to the following 

(a) A youth in need of supervision may not be placed in 

a youth correctional facility. 

(b) A youth may not be held in a youth correctional 

facility for a period of time in excess of the maximum 

period of imprisonment that could be imposed on an adult 

convicted of the offense or offenses that brought the youth 

under the jurisdiction of the youth court. Nothing in this 

section limits the power of the department to enter into an 

aftercare agreement with the youth pursuant to 53-30-226. 

(c) No ~ youth may ~ be placed in or transferred to a 

penal institution o~ othec facility used for the execution 

of sentence of adults convicted of crimes. 

(3) A youth placed by the department in a youth 

co~~ectional facility must be supervised by the department. 

A youth placed in any other placement must be supervised by 

the youth probation officer of the youth court having 

jurisdiction over the youth. 

(4) At any time after the youth has been taken into 

custody and before final disposition, the court may, with 

the consent of the youth in the manner provided in 41-5-303 
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for consent by a youth to a waiver of his constitutional 

rights or after the youth has been adjudicated delinquent or 

in need of supervision, order the youth to be evaluated for 

a pe£iod not to exceed 45 days. The county commissioners are 

responsible for the cost of the evaluation and may contract 

with the department or other public or private agencies to 

obtain evaluation services. 

(5) Ho An evaluation of a youth may not be performed at 

the Montana state hospital unless ~tleh the youth is 

transferred to the district court under 41-5-206. 

{6) Any order of the court may be modified at any time. 

In the case of a youth committed to the department, an order 

pertaining to the youth may be modified only upon notice to 

the department and subsequent hearing. 

(7) Whenever the court commits a youth to the 

department, it mtt~t shall transmit with the dispositional 

judgment copies of a medical report and ~~eh ~ other 

clinical, predisposition, or other reports and information 

pertinent to the care and treatment of the youth.H 

Section 10. Section 46-18-201, MCA, is amended to read: 

"46-18-201~ Sentences that may be imposed. (l) Whenever 

a person has been found guilty of an offense upon a verdict 

or a plea of guilty, the court may: 

(a} defer imposition of sentence, exeeptt~9 exceg~~ 

provide~-~-n -~-8-7_14 and 51-8-722 for sentences for d£ iving 
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under the influence of alcohol or drugs, for a period, 

except as otherwise provided, not exceeding 1 year for any 

misdemeanor or for a period not exceeding 3 years for any 

felony. The sentencing judge may impose upon the defendant 

any reasonable restrictions or conditions during the period 

of the deferred imposition. Reasonable restrictions or 

conditions may include: 

(i) jail base release; 

(ii) jail time not exceeding 180 days; 

(iii) conditions for probation; 

(iv) restitution; 

(v) payment of the costs of confinement; 

(vi) payment of a fine as provided in 46-18-231; 

(vii} payment of costs as provided in 46-18-232 and 

46-18-233: 

(viii) payment of costs of eo~~t----appoin~ed 

court-appointed counsel as provided in 46-8-113; 

(ix) community service; 

(x) home arrest as provided in [sections 1 through 6]; 

txt~ any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

society; or 

txi?(xii) any combination of the above. 

(b) suspend execution of sentence up to the maximum 

sentence allowed for each particular offense. The sentencing 
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judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Reasonable restrictions or conditions may include 

any of those listed in ~~b~~e~io~~ subsection (l)(a}t±t 

thrott9h-tttt~ttx±t. 

(c) impose a fine as provided by law for the offense; 

(d) require payment of costs as provided in 46-18-232 

or payment of costs of court-appointed counsel as provided 

in 46-8-113: 

(e) commit the defendant to a correctional institution, 

with or without a fine as provided by law for the offense; 

(f) impose 

through (1)(e). 

any combination of subsections (l)(b) 

(2) If a~y ~ financial obligation is imposed as a 

condition under subsection (l)(a), sentence may be deferred 

for a period not exceeding 2 years for any ~misdemeanor or 

for a period not exceeding 6 years for any ~ felony, 

regardless of whether any other conditions are imposed. 

(3) If any restrictions or conditions imposed under 

subsection (l)(a) or {l){b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail Q~_home arrest time 

already served. 
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(4) Except as provided in 46-18-222, the imposition or 

execution of the first 2 years of a sentence of imprisonment 

imposed under the following sections may not be deferred or 

suspended: 45-5-103, 45-5-202(3) relating to aggravated 

assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 45-5-503(2) 

and (3), 45-9-101(2), (3), and (5)(d), 45-9-102(3), and 

45-9-103(2). 

(5) Except as provided in 46-18-222, the imposition or 

execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102 may not be deferred or 

suspended. 

(6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 

a defendant who has been convicted of a felony on a prior 

occasion, whether or not the sentence was imposed, 

imposition of the sentence was deferred, or execution of the 

sentence was suspended. 

(7) If the victim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisonment imposed under 45-5-502(3), 45-5-503, 

45-5-504, 45-5-505, or 45-5-507 may not be deferred or 

suspended. Section 46-18-222 does not apply to the first 30 

days of ~neh the imprisonment. 

(8) In imposing a sentence on a defendant convicted of 

a sexual offense as defined in 46-23-502, the court may not 
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waive the registration requirement provided in 46-18-254, 

46-18-255, and Title 46, chapter 23, part 5. 

(9) A person convicted of a sexual offense, as defined 

in 46-23-502, and sentenced to imprisonment in the state 

prison shall enroll in the educational phase of the prison's 

sexual offender program.'' 

Section 11. Section 61-8-714, MCA, is amended to read: 

•Gl-8-714. Penalty for driving under the influence of 

alcohol or drugs. (1) A Except as provided in subsection 

il~ person convicted of a violation of 61-8-401 shall be 

punished by impr isonmer.t in the county jail for not less 

than 24 consecutive hours or more than 60 days and shall be 

punished by a fine of not less than $100 or more than $500. 

The ;e±t sentence may not be suspended unless the judge 

finds that the imposition of the ;eil sentence will pose a 

risk to the defendant•s physical or mental well-being. 

(2) en Except as provided in subsection (7), on a 

second conviction, he shall be punished by a fine of not 

less than $300 or more than $500 and by imprisonment for not 

less than 7 days, at least 48 hours of which must be served 

consecutively, or more than 6 months. ~hree Except as 

2rovided in subs~ction (7), 3 days of the je±l sentence may 

not be suspended unless the judge finds that the imposition 

of the jail sentence will pose a risk to the defendant's 

physical or ~e,,t.ll well-being. 
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(3) en Except as provided in subsection (7), on the 

third or subsequent conviction, he shall be punished by 

imprisonment for a term of not less than 30 days, at least 

48 hours of which must be served consecutively, or more than 

1 year, and by a fine of not less than $500 or more than 

$1,000. Noewithstandin9 Except as provided in subsec~~~~ 

{7), notwithstanding any provision to the contrary providing 

for suspension of execution of a sentence imposed under this 

subsection, the imposition or execution of the first 10 days 

of the ;a±T sentence imposed for a third or subsequent 

offense that occurred within 5 years of the first offense 

may not be deferred or suspended. 

(4) In addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of 

institutions, which may, in the sentencing court's 

discretion and upon recommendation of a certified chemical 

dependency counselor, include alcohol or drug treatment, or 

both. On conviction of a second or subsequent offense under 

this section, in addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete 

treatment 

an alcohol information course at an alcohol 

program approved by the department of 

institutions, which must include alcohol or drug treatment, 
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or both. Each counselor providing education or treatment 

shall, at the commencement of the education or treatment, 

notify the court that the defendant has been enrolled in a 

course or treatment program. If the defendant fails to 

attend the course or the treatment program, the counselor 

shall notify the court of the failure. As long as the 

alcohol information course and treatment program are 

approved as provided in this subsection, the defendant may 

attend the information course and treatment program of his 

choice. The treatment provided to the defendant at a 

treatment program must be at a level appropriate to his 

alcohol problem, as determined by the judge based upon the 

recommendation 

counselor. 

from the certified chemical dependency 

(5) For the purpose of determining the number of 

convictions under this section, ''conviction'' means a final 

conviction, as defined in 45-2-101, in this state, 

conviction for a violation of a similar statute in another 

state, or a forfeiture of bail or collateral deposited to 

secure the defendant's appearance in court in this state or 

another state, which forfeiture has not been vacated. An 

offender is considered to have been previously convicted for 

the purposes of this section if less than 5 years have 

elapsed between the commission of the present offense and a 

previous conviction. If there has been no additional 
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conviction for an offense under this section for a period of 

5 years after a prior conviction herett~de~ under this 

section, then all records and data relating to the prior 

conviction are confidential criminal justice information as 

defined in 44-5-103 and public access to the information may 

only be obtained by district court order upon good cause 

shown. 

(6) For the purpose of calculating subsequent 

convictions under this section, a conviction for a violation 

of 61-8-406 also constitutes a conviction for a violation of 

61-8-401. 

(7) The court may order that a term of imprisonment 

imposed under this section be served under home arrest as 

provided in (sections 1 through 6].'' 

Section 12. Section 61-8-722, MCA, is amended to read: 

•61-8-722. Penalty for driving with excessive blood 

alcohol concentration. (l) A Except as provided in 

subsection (7), a person convicted of a violation of 

61-8-406 shall be punished by imprisonment for not more than 

10 days and shall be punished by a fine of not less than 

$100 or more than $500. 

(2) en Except as provided in subsection t_IL__on a 

second conviction of a violation of 61-8-~06, he shall be 

punished by imprisonment for not less than 48 consecutive 

hours or more than 30 days and by a fine of noL less than 
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$300 or more than $500. 

(3) en Except as pcovided in subsection {7), on a third 

or subsequent conviction of a violation of 61-8-406, he 

shall be punished by imprisonment for not less than 48 

consecutive hours or more than 6 months and by a fine of not 

less than $500 or more than $1,000. 

(4) The provisions of 61-5-205(2), 61-5-208(2), and 

6l-ll-203(2)(d) relating to revocation and suspension of 

driver's licenses ~no~~ apply to any conviction under 

61-8-406. 

( 5) 

section, 

complete 

treatment 

In addition to the punishment provided in this 

regardless of disposition, the defendant shall 

an alcohol information course at an alcohol 

program approved by the 

institutions, which may include alcohol or 

department of 

drug treatment~ 

or both, if considered necessary by the counselor conducting 

the program. Each counselor providing ~tleh education or 

treatment shall, at the commencement of the education or 

treatment, notify the court that the defendant has been 

enrolled in a course or treatment program. If the defendant 

fails to attend the course or the treatment program, the 

counselor shall notify the court of the failure. 

(6) for the purpose of determining the number of 

convictions under lhis section, ''conviction'' means a final 

C01lviction, as defined in 45-2-101, in this state or a 
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similar statute in another state or a forfeiture of bail or 

collateral deposited to secure the defendant•s appearance in 

court in this state or another state, which forfeiture has 

4 not been vacated. An offender is considered to have been 

5 previously convicted for the purposes of this section if 

6 less than 5 years have elapsed between the commission of the 

7 present offense and a previous conviction. If there has been 

8 no additional conviction for an offense under this section 

9 for a period of 5 years after a prior conviction he~e~~Oe~ 

10 under this section, then s~ch the prior offense ~h8ii m~1st 

11 be expunged from the defendant's record. 

12 (7) The court may order that a term of imprisonment 

13 imposed unde~ this section be served under home arrest as 

14 provided in [sections 1 through 6]." 

15 NEW SECTION. Section 13. Codification instruction. 
---------

16 [Sections 1 through 6] are intended to be codified as an 

17 integral part of Title 46, chapter 18, and the provisions of 

18 Title 46, chapter 18, apply to [sections 1 through 6]. 

19 NEW SECTION. Section 14. Severability. If a part of 

20 (this act] is invalid, all valid parts that are severable 

21 from the invalid part remain in effect. If a part of [this 

22 act] is invalid in one or more of its applications, the part 

23 remains in effect in all valid applications that are 

24 severable from the invalid applications. 

25 NEW SECTION. Section 15. Applicability. [This act] 
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applies to sentences imposed after [the effective date of 

this act]. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request., there is hereby submitted a Fiscal Note for HB0148, Second Read'ng. 

DESCRIPTION OF PROPOSED LEGISLATION: 

A bill allowing home arrest in lieu of imprisonment for certain criminal offenses; home arrest for both adult ar.-d juvenile 
offenders; prohibiting home arrest for certain felony offenses; amending sections and providing an applicabilit:;· date." 

ASSUMPTIONS: 

1. As amended, HB0148 will have no appreciable impact upon the Department of Institutions. Two of the amendme~~s removed 
the majority of the initial impact: 

a. The department may now accept or reject any referral from the court. 
b. The department is the recognized supervising authority for adult felons only. Previously the deparr:.:~,ent would 

also have been required to supervise misdemeanants. 
2. Home arrest for second and third DUI convictions has been removed from HB0148. 
3. The bill allows for the defendant to pay the costs associated with home arrest, if capable. 
4. If she/he is not capable, the defendant would be placed in current level corrections programs (Intensive Su~·ervision 

Program or Probation) . 

FISCAL IMPACT: 
No impact. 

Q0~ /--23-21 
ROD SUNDSTED, BUDGET DIRECTOR DATE 
Office of Budget and Program Plannin[. 

t\'0 \48 kv. Fiscal Note for HB0148 Second RParlinE 
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APPROVED BY COMMITTEE 
ON JUDICIARY 

HOUSE BILL NO. 148 

INTRODUCED BY TOOLE, HALLIGAN, RUSSELL, J. RICE 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON ADULT AND JUVENILE DETENTION 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING HOME ARREST IN 

LIEU OF IMPRISONMENT FOR CERTAIN CRIMINAL OFFENSES; ALLOWING 

HOME ARREST FOR BOTH ADULT AND JUVENILE OFFENDERS; 

PROHIBITING HOME ARREST FOR CERTAIN FELONY OFFENSES; 

AMENDING SECTIONS 41-5-306, 41-5-403, 41-5-523, 46-18-201, 

61-8-714, AND 61-8-722, MCA; AND PROVIDING AN APPLICABILITY 

DATE .. '1 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. As used in 

[sections 1 through 6), the followin9 definitions apply: 

(1) 11 Approlfed--mon::i:t:oring MONITORING device" means an 

electronic device or apparatus,-a~pro~ed-by--the--depa~tment 

o£--in:~~ittl~ionst that is limited in capability to recording 

or transmitting information concerning the offender's 

presence in or absence from the home. The device must be 

minimally intrusive. A-monitor±ng-de~±ee-mey-not-be-a~proved 

th~t-~~-ea~abie-ef-reeordin9-o~-transm±tti~g~ 

tat--v±~ua±-imft9es; 

tbt--oral-o~-wire-eommun±eatiens-or-eny-setlnd;-or 

/&,n• """"''" c~nat 
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tet--in~ormat±on-eefte~rfting--th~--ef£ender~s--aeeivities 

whiie-±fts±de-the-homeo 

(2) (a) "Home 11 means the temporary or permanent 

residence of an offender consisting of the actual living 

area APPROVED BY THE SUPERVISING AUTHORITY. ~he--te~m 

±nelttde~-a-hosp±tai,-nu~~in9-eare-£aci±±ty,-hosp±eer-ha±fway 

ho~~e7-~rotlp-hemer-re~ident±ar-treatment-£eei±ity,--boardin9 

he~~~7-or-a-£ae±±ity-deseribed-in-4±-5-396tlt~ 

(b} When more than one residence or family are located 

on a single piece of property, the term does not include the 

residence of any other person who is not part of the social 

unit formed by the offender's immediate family. 

(3) ''Home arrest'' means the use of a person's home for 

purposes of confinement. 

(4) "Supervising authority'' means, IN THE CASE OF AN 

ADULT FELON, the prob~t±e~--and--~ato~e--bnrean--o£--~he 

corrections division of the department of institutions~ 

THE CASE OF_AN ADULT MISDEMEANANT, A COURT-APPROVED ENTITY 

OTHER THAN THE CORRECTIONS DIVISION OF THE DEPARTMENT OF 

INSTITUTIONS; or, in the case of a juvenile, the juvenile 

probation division of the youth court or any other p~rson or 

entity appointed by the court. 

(5) "Violent felony offense'' means deliberate homicide, 

mitigated del1berate homicide, neglige;~t homicide, 

aggravated assault, negligent vehicular assault, kidnapping, 

SECOND READING 
-2- HB 148 
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aggravated kidnapping, robbery, sexual intercourse without 

consent, 

burglary, 

sexual abuse 

escape, any 

of children, arson, 

criminal attempt to 

aggravated 

commit an 

enumerated offense, or conviction as a persistent felony 

offender when the offender has a felony conviction for any 

of the listed offenses within the 5-year period preceding 

the date of the present conviction. 

NEW SECTION. Section 2. Home arrest petition 

agreement .. (1) An offender may petition a sentencing court 

for an order directing that all or a portion of a sentence 

of imprisonment in the county jail or state prison be served 

under conditions of home arrest. Petitions may be considered 

and ruled upon by the sentencing court prior to and 

throughout the term of the offender's sentence. 

(2) The sentencing judge shall study the records of all 

persons petitioning for home arrest and, in his discretion, 

may: 

{a) eatl~e---~dd±tiona~----bae~grotl~d----or----enaraeter 

i~format±en--to--be--eollee~ed--or-redtleed-to-wr±t±~g-by-the 

probct±on--officcr~ REFER THE CASE TO THE APPROPRIATE 

SUPERVISING AUTHORITY FOR APPROVAL AND ACCEPTANCE INTO THE 

HOME ARREST PROGRAM. THE SUPERVISING AUTHORITY MAY ACCEPT OR 

REJECT ANY REFERRAL. 

(b) conduct hearings on the desirability of granting 

home arrest; 
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tet--±mpose--on--the--heme--arrestee-eond±tions-that-are 

properr-±nei~d±nq-rest±ttlt±on; 

tdtl£1 order-that-all-or-a-portion--of--a--sentenee--of 

imprisonment--±n--the--eotlnty-ja±i-or-state-~r±son-be-s~rverl 

tlnder--eonrl~tions--of--home--arr~st--at--whatever--tiMe---er 

intervals 7 --eonseetttfve--or--noneoneeetlt±ver--that-the-eetlrt 

determine~ ORDER A TERM OF HOME ARREST IN LIEU OF A SENTENCE 

OF IMPRISONMENT IN THE COUNTY JAIL OR STATE PRISON. The time 

actually spent in home arrest pursuant to this section may 

not exceed 6 months or the maximum term of imprisonment 

imposed, whichever is shorter. 

tetiQl issue a warrant for a person when there is 

reason to believe the person has violated the conditions of 

home arrest, conduct hearings on the matter, and order 

re±mp~±ee"merte IMPRISONMENT in the county jail or state 

prison upon proof of violation; and 

t£t1fl grant final discharge from arrest. 

(3) A home arrestee shall execute a written agreement 

with the court setting forth all the conditions of home 

arrest. The order of home arrest must incorporate that 

agreement and must order compliance with its terms. The 

order and agreement must be transmitted to the supervising 

authority and to the appropriate jail or prison official. 

{4) Time spent in home arrest must be credited against 

the maximum term of imprisonment imposed for the offender 

-4- HB 148 
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pursuant to law. 

(5) Home arrest must be under the supervision of the 

supervising authority. A home arrestee is subject to the 

decisions of the supervising authority during the period of 

supervision. Fees for supervision or equipment usage must be 

paid directly to the s~~ervi~ing--a~thority CLERK OF THE 

SENTENCING COURT. 

NEW SECTION. Section 3. Home arrest -- conditions -­

fees -- consent of cohabitors. (1) ~he--eondition~--o£--ftome 

arre•t--mtt•t->fteittde A HOME ARRESTEE MUST BE CONFINED TO HIS 

HOME UNDER CONDITIONS IMPOSED BY THE SENTENCING COURT, WHICH 

MAY INCLUDE BUT ARE NOT LIMITED TO the following: 

{a) The home arrestee must be confined to his 

all times except when: 

(i) working at approved 

directly to and from employment; 

(ii) seeking employment; 

employment or 

home at 

traveling 

(iii) undergoing medical, psychiatric, or mental health 

treatment or participating in an approved counseling or 

aftercare program: 

(iv) attending an approved educational institution or 

program; 

(v) attending a regularly scheduled religious service 

at a place of worship; or 

(vi) participating in an approved community service 
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program~; OR 

tbt--Y~eTa~~on-o£-the-~reYi~~on~-o£-~ttbe~e~ioft--tlt--mey 

~tlb;eet-tb~-hom~-arre~tee-to-proeeentioft-dftd~r-45-T-366• 

tetlY!ll ~he-home-arre~tee-~ha±±-eo"£orm CONFORMING to a 

schedule prepared by the supervising authority, specifically 

setting forth the times when he may be absent from the home 

and the locations where he may be during those times. 

tdt~ The home arrestee may not commit another offense 

during the period of home arrest. 

tetlfl The home arrestee may not change the place of 

home arrest or the schedule without prior approval of the 

supervising authority. 

tEtlQl The home arrestee shall maintain a telephone or 

other approved monitoring device in the home or on the 

arrestee's person at all times. 

t9t~ A~y---other---~ea~oft8bi~---~ondition~---may---be 

CONDITIONS set by the court or the supervising authority7 

i"e±ttdift~ MAY INCLUDE: 

(i) restitution; 

{ii) superv1sion fees under 7-32-2245, 46-18-702, or 

46-18-703; 

(iii) any of the conditions imposed on persons on 

probation or conditional discharge under 46-23-1011 or 

46-23-1021. 

(2) A written and notarized consent agreement must be 

-6- HB 148 
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filed with the court by every adult who will share the 

offender's home during the term of home arrest. 

(3) VIOLATION OF THE PROVISIONS OF ANY CONDITION OF 

HOME ARREST MAY SUBJECT THE HOME ARRESTEE TO PROSECUTION 

UNDER 45-7-306. 

NEW SECTION. Section 4. Home arrest -- ineligibility. 

A person being held under a detainer, warrant, or process 

issued by some other jurisdiction is not eligible for home 

arrest. A person convicted of a violent felony offense is 

not eligible for home arrest. 

NEW SECTION. Section 5. Home arrest -- responsibility 

for own living expenses -- government benefits. A person 

serving a sentence under conditions of home arrest is 

responsible for food, housing, clothing, and medical care 

expenses and is eligible for government benefits to the same 

extent as a person on probation, parole, or conditional 

discharge. 

NEW SECTION. Section 6. Home arrest list of 

offenders. At least once every 30 days, the supervising 

authority shall provide all local and county law enforcement 

agencies with a list of the offenders under home arrest in 

their jurisdictions. This list must include the following 

information: 

(1) the offender's place of home arrest; 

(2) the offense for which the offender was charged, 

-7- HB 148 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0148/02 

convicted, or otherwise placed under home arrest; 

(3) the date that the sentence of home arrest will be 

completed; and 

(4) the name, address, and phone number of the officer 

of the supervising authority for the offender. 

Section 7. section 41-5-306, MCA, is amended to read: 

"41-5-306. (Temporary) Place of shelter care or 

detention. (l) After a probable cause hearing provided for 

in 41-5-303, a youth alleged to be a youth in need of 

supervision may be placed only ±~: 

(a) in a licensed youth foster home as defined in 

41-3-1102; 

(b) in a facility operated by a licensed child welfare 

agency; er 

(c) in a licensed youth group home as defined in 

41-3-1102; or 

(d) under home arrest, either in his own home or in on~ 

of the facilities described in subsections (l)la) through 

(l)(c), as provided in [sections 1 through 6]. 

(2) A youth alleged to be in need of care shall~ be 

placed only in the facilities ~~8ted listed in subsection 

(1) e£-thi~-seetieft and shall ~ not be placed in a jail or 

other facility intended or used for the detention of adults 

charged with criminal offenses. 

(3) After a probable cause hearing provided for in 
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41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection {1), 

under home arrest as provided in subsection (1), in a 

detention facility, or in a jail or other facility for the 

detention of adults only if the facilities in subsection (1) 

are nat available or do not provide adequate security and 

the detention is in an area physically and visually separate 

and removed from that of adults. (Terminates July 1, 

1991--sec. 14, Ch. 434, L. 1989.) 

41-5-306. (Effective July 1, 1991) Place of shelter 

care or detention. (1) After a probable cause hearing 

provided for in 41-5-303, a youth alleged to be a youth in 

need of supervision may be placed only ±": 

(a) in a licensed youth foster home as defined in 

41-3-1102; 

(b) in a facility operated by a licensed child welfare 

agency; O'f' 

(C) in a licensed youth group home as defined in 

41-3-1102L.£!. 

(d) under home arrest, either in his own home or in one 

of the facilities described in subsections (l)(a) through 

(l)(c), as provided in [sections 1 through 6]. 

( 2) A youth alleged to be in need of care ~ha±± ~ be 

placed only in the facilities stat~d listed in subsection 

(1) of-~~is-seet±e~ and ~ha%% ~not be placed in a jail or 
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other facility intended or used for the detention of adults 

charged with criminal offenses. 

( 3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (l)~ 

under home arrest as provided in subsection (1), or in a 

detention facility as defined in 41-5-103.'' 

Section 8. Section 41-S-403, MCA, is amended to read: 

"41-5-403. Disposition permitted under informal 

adjustment. (1) The following dispositions may be imposed by 

informal adjustment: 

(a) probation; 

(b) placement of the youth for substitute care into a 

youth care facility as defined in 41-3-1102 and as 

determined by the department; 

(c) placement of the youth in a private agency 

responsible for the care and rehabilitation of s~eh-a the 

youth as determined by the department; 

(d) restitution upon approval of the youth court judgel 

(e) placement of t~e youth under home arrest as 

provided in [sections 1 through 6]. 

(2) In determining whether restitution is appropriate 

in a particular case, the following factors may be 

considered in addition to any other evidence: 

(a) age of the youth; 
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(b) ability of the youth to pay; 

(c) ability of the parents or legal guardian to pay; 

(d) amount of damage to the victim; and 

(e) legal remedies of the victim; however, the ability 

of the victim or his insurer to stand any loss may not be 

considered in any case~ 

(3) If the youth violates his aftercare agreement as 

provided for in 53-30-226, he must be returned to the court 

far further disposition. No~ youth may not be placed in a 

state youth correctional facility under informal 

adjustment.'' 

Section 9. Section 41-5-523, MCA, is amended to read: 

"41-5-523. (Temporary) Disposition of delinquent youth 

and youth in need of supervision. (l) If a youth is found to 

be delinquent or in need of supervision, the youth court may 

enter its judgment making any of the following dispositions: 

(a} place the youth on probation; 

(b) commit the youth to the department if the court 

determines that the youth is in need of placement in other 

than the youth's own home;L provided,-however, that: 

(i) in the case of a youth in need of supervision, the 

court shall determine whether continuation in the home would 

be contrary to the welfare of the youth and whether 

reasonable efforts have been made to prevent or eliminate 

the need for removal of the youth from his home. The court 
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shall include ~tteh ~ determination in the order committing 

the youth to the department. 

(ii) in the case of a delinquent youth who is determined 

by the court to be a serious juvenile offender, the judge 

may specify that the youth be placed in a youth correctional 

facility if the judge finds that stteh the placement is 

necessary for the protection of the public; 

(c) order restitution by the youth or his parents; 

(d) impose a fine as authorized by law if the violation 

alleged would constitute a criminal offense if committed by 

an adult; 

(e) require the performance of community service; 

(f) require the youth, his parents, his guardians, or 

the persons having legal custody of the youth to receive 

counseling services;,. 

(g) require the medical and psychological evaluation of 

the youth, his parents, his guardians, or the persons having 

legal custody of the youth; 

(h) require the parents, guardians, or other persons 

having legal custody of the youth to furnish stteh services 

as the court may designate; 

(i) order s~eh further care, treatment, evaluation, or 

relief that the court considers beneficial to the youth and 

the community and that does not obligate funding from the 

department without the department's approval, except that a 
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youth. may not be placed by a youth court in a residential 

treatment facility as defined in 50-5-101. Only the 

department may, pursuant to subsection (l)(b), place a youth 

in a residential treatment facility. 

(j) commit the youth to a mental health facility if, 

based upon the testimony of a professional person as defined 

in 53-21-102, the court finds that the youth is seriously 

mentally ill as defined in 53-21-102. The youth is entitled 

to all rights provided by 53-21-114 through 53-21-119. Upon 

release or discharge from the mental health facility, the 

youth must be returned to the court for further disposition 

in accordance with this section unless the court order has 

expired or the court no longer retains jurisdiction under 

41-5-205. 

(k) place the youth under home arrest as provided in 

[sections 1 through 6]. 

(2) When a youth is committed to the department, the 

department shall determine the appropriate placement and 

rehabilitation program for the youth after considering the 

recommendations made under 41-5-527 by the youth placement 

committeee Placement is subject to the following 

limitations: 

(a) A youth in need of supervision may not be placed in 

a youth correctional facility. 

(b) A youth may not be held in a youth correctional 
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facility far a period of time in excess of the maximum 

period of imprisonment that could be imposed on an adult 

convicted of the offense or offenses that brought the youth 

under the jurisdiction of the youth court. Nothing in this 

section limits the power of the department to enter into an 

aftercare agreement with the youth pursuant to 53-30-226. 

(c) No ~ youth may not be placed in or transferred to a 

penal institution or other facility used for the execution 

of sentence of adults convicted of crimes. 

(3) A youth placed by the department in a youth 

correctional facility must be supervised by the departmente 

A youth placed in any other placement must be supervised by 

the youth probation officer of the youth court having 

jurisdiction over the youth. 

(4) At any time after the youth has been taken into 

custody, the court may, with the consent of the youth in the 

manner provided in 41-5-303 for consent by a youth to a 

waiver of his constitutional rights or after the youth has 

been adjudicated delinquent or in need of supervision, order 

the youth to be evaluated by the department for a period not 

to exceed 45 days. The department shall determine the place 

and manner of evaluation. 

(5) No An evaluation of a youth may not be performed at 

the Montana state hospital unless ~tlek the youth is 

transferred to the district court under 41-5-206. 
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(6) Any order of the court may be modified at any time. 

In the case of a youth committed to the department, an order 

pertaining to the youth may be modified only upon notice to 

the department and subsequent hearing. 

{7) Whenever the court commits a youth to the 

department, it must shall transmit with the dispositional 

judgment copies of a medical report and ~oe~ ~ other 

clinical, predisposition, or other reports and information 

pertinent to the care and treatment of the youth. 

41-5-523. (Effective July 1, 1991) Disposition of 

delinquent youth and youth in need of supervision. (1) If a 

youth is found to be delinquent or in need of supervision, 

the youth court may enter its judgment making any of the 

following dispositions: 

(a) place the youth on probation: 

(b) commit the youth to the department if the court 

determines that the youth is in need of placement in other 

than the youth•s own home;L provided,-howeve~, that: 

(i) in the case of a youth in need of supervision, the 

court shall determine whether continuation in the home would 

be contrary to the welfare of the youth and whether 

reasonable efforts have been made to prevent or eliminate 

the need for removal of the youth from his home. The court 

shall include ~~eh ~ determination in the order committing 

the youth to the department. 
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(ii) in the case of a delinquent youth who is determined 

by the court to be a serious juvenile offender, the judge 

may specify that the youth be placed in a youth correctional 

facility if the judge finds that s~eh the placement is 

necessary for the protection of the public; 

(c) order restitution by the youth or his parents; 

(d) impose a fine as authorized by law if the violation 

alleged would constitute a criminal offense if committed by 

an adult: 

(e) require the performance of community service; 

{f) require the youth, his parents, his guardians, or 

the persons having legal custody of the youth to receive 

counseling services; 

(g) require the medical and psychological evaluation of 

the youth, his parents, his guardians, or the persons having 

legal custody of the youth: 

(h) require the parents, guardians, or other persons 

having legal custody of the youth to furnish SHeb services 

as the court may designate; 

(i) order s~eh further care, treatment, evaluation, or 

relief that the court considers beneficial to the youth and 

the community and that does not obligate funding from the 

department without the department's approval, except that a 

youth may not be placed by a youth court in a residential 

treatment facility as defined in 50-5-101. Only the 
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department may, pursuant to subsection (l)(b), place a youth 

in a residential treatment facility4 

(j) commit the youth to a mental health facility if, 

based upon the testimony of a professional person as defined 

in 53-21-102, the court finds that the youth is seriously 

mentally ill as defined in 53-21-102. The youth is entitled 

to all rights provided by 53-21-114 through 53-21-119. Upon 

release or discharge from the mental health facility, the 

youth must be returned to the court for further disposition 

in accordance with this section unless the court order has 

expired or the court no longer retains jurisdiction under 

41-5-205. 

{k) place the youth under home arrest as provided in 

[sections 1 through 6]. 

(2) When a youth is committed to the department, the 

department shall determine the appropriate placement and 

rehabilitation program for the youth after considering the 

recommendations made under 41-5-527 by the youth placement 

committee. 

limitations: 

Placement is subject to the following 

(a) A youth in need of supervision may not be placed in 

a youth correctional facility. 

{b) A youth may not be held in a youth correctional 

facility for a period of time in excess of the maximum 

period of imprisonment that could be imposed on an adult 
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convicted of the offense or offenses that brought the youth 

under the jurisdiction of the youth court. Nothing in this 

section limits the power of the department to enter into an 

aftercare agreement with the youth pursuant to 53-30-226. 

(c) Ne ~ youth may not be placed in or transferred to a 

penal institution or other facility used for the execution 

of sentence of adults convicted of crimes. 

(3) A youth placed by the department in a youth 

correctional facility must be supervised by the department. 

A youth placed in any other ~lacernent must be supervised by 

the youth probation officer of the youth court having 

jurisdiction over the youth. 

(4) At any time after the youth has been taken into 

custody and before final disposition, the court may, with 

the consent of the youth in the manner provided in 41-5-303 

for consent by a youth to a waiver of his constitutional 

rights or after the youth has been adjudicated delinquent or 

in need of supervision, order the youth to be evaluated for 

a period not to exceed 45 days. The county commissioners are 

responsible for the cost of the evaluation and may contract 

with the department or other public or private agencies to 

obtain evaluation services. 

(5) No An evaluation of a youth may not be performed at 

the Montana state hospital unless ~~eh the youth is 

transferred to the district court under 41-5-206. 
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(6) Any order of the court may be modified at any time. 

In the case of a youth committed to the department, an order 

pertaining to the youth may be modified only upon notice to 

the department and subsequent hearing. 

(7) Whenever the court commits a youth to the 

department, it mtt~~ shall transmit with 

judgment copies of a medical report 

clinical, predisposition, or other reports 

the dispositional 

and ~~eh ~ other 

and information 

pertinent to the care and treatment of the youth. •• 

Section 10. Section 46-18-201, MCA, is amended to read: 

"46-18-201. Sentences that may be imposed. (1) Whenever 

a person has been found guilty of an offense upon a verdict 

or a plea of guilty, the court may: 

(a) defer imposition of sentence, exeeptin9 except as 

provided in 61-8-714 and 61-8-722 for sentences for driving 

under the influence of alcohol or drugs, for a period, 

except as otherwise provided, not exceeding 1 year for any 

misdemeanor or for a period not exceeding 3 years for any 

felony. The sentencing judge may impose upon the defendant 

any reasonable restrictions or conditions during the period 

of the deferred imposition~ Reasonable restrictions or 

conditions may include: 

(i) jail base release; 

(ii) jail time not exceeding 180 days; 

(iii) conditions for probation; 
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(iv) restitution; 

(v) payment of the costs of confinement; 

(vi) payment of a fine as provided in 46-18-231; 

(vii) payment of costs as provided in 46-18-232 and 

46-18-233; 

(viii) payment of costs of eottrt----appoi~~ed 

court-appointed counsel as provided in 46-8-113; 

(ix) community service; 

(x) home arrest as provided in [sections 1 through 6]; 

txt~ any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

society; or 

txit~ any combination of the above. 

{b) suspend execution of sentence up to the maximum 

sentence allowed for each particular offense. The sentencing 

judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Reasonable restrictions or conditions may include 

any of those listed in stlbseetions subsection (l)(a)tit 

throtlgh-ttttattxit. 

(c) impose a fine as provided by law for the offense; 

{d) require payment of costs as provided in 46-18-232 

or payment of costs of court-appointed counsel as provided 

in 46-8-113; 

(e) commit the defendant to a correctional institution, 
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with or without a fine as provided by law for the offense; 

(f) impose any combination of subsections (l)(b) 

through (l)(e). 

(2) If any ~ financial obligation is imposed as a 

condition under subsection (l)(a), sentence may be deferred 

for a period not exceeding 2 years for any ~ misdemeanor or 

for a period not exceeding 6 years for a"y ~ felony, 

regardless of whether any other conditions are imposed. 

(3) If any restrictions or conditions imposed under 

subsection (l)(a) or (l)(b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail or home arrest time 

already served4 

{4) Except as provided in 46-18-222, the imposition or 

execution of the first 2 years of a sentence of imprisonment 

imposed under the following sections may not be deferred or 

suspended: 45-5-103, 45-5-202(3) relating to aggravated 

assault, 45-5-302{2), 45-5-303{2), 45-5-401(2), 45-5-503(2) 

and (3), 45-9-101(2), {3), and (5)(d), 45-9-102(3), and 

45-9-103(2). 

(5) Except as provided in 46-18-222, the imposition or 

execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102 may not be deferred or 
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suspended. 

(6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 

a defendant who has been convicted of a felony on a prior 

occasion, whether or not the sentence was imposed, 

imposition of the sentence was deferred, or execution of the 

sentence was suspended. 

(7) If the victim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisonment imposed under 45-5-502 { 3)' 45-5-503, 

45-5-504, 45-5-505, or 45-5-507 may not be deferred or 

suspended. Section 46-18-222 does not apply to the first 30 

days of ~~eh the imprisonment. 

(8) In imposing a sentence on a defendant convicted of 

a sexual offense as defined in 46-23-502, the court may not 

waive the registration requirement provided in 46-18-254, 

46-18-255, and Title 46, chapter 23, part 5. 

(9) A person convicted of a sexual offense, as defined 

in 46-23-502, and sentenced to imprisonment in the state 

prison shall enroll in the educational phase of the prison•s 

sexual offender program4" 

Section 11. Section 61-8-714, MCA, is amended to read: 

"61-8-714~ Penalty for driving under the influence of 

alcohol or drugs. (1) A Except as provided in subsection 

~ person convicted of a violation of 61-8-401 shall be 
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punished by imprisonment in the county jail for not less 

than 24 consecutive hours or more than 60 days and shall be 

punished by a fine of not less than $100 or more than $500. 

The jail IMPRISONMENT sentence may not be suspended unless 

the judge finds that the imposition of the ;sil IMPRISONMENT 

sentence will pose a risk to the defendant's physical or 

mental well-being. 

{2) en Bxeep~-a~-previded-~ft-~tlb~ee~ion-t~tr--eft ON a 

second conviction, he shall be punished by a fine of not 

less than $300 or mare than $500 and by imprisonment for not 

less than 7 days, at least 48 hours of which must be served 

consecutively, or more than 6 months. ~hree Except-as 

previd~d-i"--s~bs~~tie"--t7t,--3 THREE days of the ;ail 

IMPRISONMENT sentence may not be suspended unless the judge 

finds that the imposition of the jail IMPRISONMENT sentence 

will pose a risk to the defendant•s physical or mental 

well-being. 

(3) 9ft exe@pt-a~-previd@d-ift-~~b~ee~ioft-t~t,-oft ON the 

third or subsequent conviction, he shall be punished by 

imprisonment for a term of not less than 30 days, at least 

48 hours of which must be served consecutively, or more than 

1 year, and by a fine of not less than $500 or more than 

$1,000. Noewi~h~tandinq Exe~pt--a~--provided--in--~ube~etio" 

t7t7--fto~wi~hete"dt"9 NOTWITHSTANDING any provision to the 

contrary providing for suspension of execution of a sentence 
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imposed under this subsection, the imposition or execution 

of the first 10 days of the ;ail IMPRISONMENT sentence 

imposed for a third or subsequent offense that occurred 

within 5 years of the first offense may not be deferred or 

suspended. 

(4) In addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved 

institutions, which may, in 

by 

the 

the department of 

sentencing court's 

discretion and upon recommendation of a certified chemical 

dependency counselor, include alcohol or drug treatment, or 

both. On conviction of a second or subsequent offense under 

this section, in addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete 

treatment 

an alcohol information course at an alcohol 

program approved by the department of 

institutions, which must include alcohol or drug treatment, 

or both. Each counselor providing education or treatment 

shall, at the commencement of the education or treatment, 

notify the court that the defendant has been enrolled in a 

course or treatment program. If the defendant fails to 

attend the course or the treatment program, the counselor 

shall notify the court of the failure. As long as the 

alcohol information course and treatment program are 
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approved as provided in this subsection, the defendant may 

attend the information course and treatment program of his 

choice. The treatment provided to the defendant at a 

treatment program must be at a level appropriate to his 

alcohol problem, as determined by the judge based upon the 

recommendation 

counselor. 

from the certified chemical dependency 

(5) For the purpose of determining the number of 

convictions under this section, 11 conviction 11 means a final 

conviction, as defined in 45-2-101, in this state, 

conviction for a violation of a similar statute in another 

state, or a forfeiture of bail or collateral deposited to 

secure the defendant•s appearance in court in this state or 

another state, which forfeiture has not been vacated. An 

offender is considered to have been previously convicted for 

the purposes of this section if less than 5 years have 

elapsed between the commission of the present offense and a 

previous conviction. If there has been no additional 

conviction for an offense under this section for a period of 

5 years after a prior conviction here~rtder under this 

section, then all records and data relating to the prior 

conviction are confidential criminal justice information as 

defined in 44-5-103 and public access to the information may 

only be obtained by district court order upon good cause 

shown. 
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( 6} For the purpose of calculating subsequent 

convictions under this section, a conviction for a violation 

of 61-8-406 also constitutes a conviction for a violation of 

61-8-401. 

(7) The court may order that a term of imprisonment 

imposed under this section be served BY IMPRISONMENT ~ 

home arrest as provided in [sections 1 through 6]." 

Section 12. Section 61-8-722, MCA, is amended to read: 

"61-8-722. Penalty for driving with excessive blood 

alcohol concentration. (l) A Bxeep~---as--~prov*ded---ift 

s~bsee~ieft--t~t,--a ~ person convicted of a violation of 

61-8-406 shall be punished by imprisonment for not more than 

10 days and shall be punished by a fine of not less than 

$100 or more than $500. 

(2) an Exeepe--a~--previded-in-s~bseet±on-t1tt-on ON a 

second conviction of a violation of 61-8-406, he shall be 

punished by imprisonment for not less than 48 consecutive 

hours or more than 30 days and by a fine of not less than 

$300 or more than $500. 

(3) en Bxeepe--as--provided-i~-s~b~eet*on-tTt,-on ON a 

third or subsequent conviction of a violation of 61-8-406, 

he shall be punished by imprisonment for not less than 48 

consecutive hours or more than 6 months and by a fine of not 

less than $500 or more than $1,000. 

(4} The provisions of 61-5-205(2), 61-5-208(2), and 
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61-ll-203(2)(d) relating to revocation and suspension of 

driver's licenses shall apply to any conviction under 

61-8-406. 

{5) In addition to the punishment provided in this 

section, 

complete 

treatment 

regardless 

an alcohol 

program 

of disposition, the 

information course 

approved by the 

institutions, which may include alcohol or 

defendant shall 

at an alcohol 

department of 

drug treatment, 

or both, if considered necessary by the counselor conducting 

the program. Each counselor providing ~ttch education or 

treatment shall, at the commencement of the ed~caticn or 

treatment, notify the court that the defendant has been 

13 enrolled in a course or treatment program. If the defendant 

14 

15 

16 

17 

18 

19 

20 

21 

22 

fails to attend the course or the treatment program, the 

counselor shall notify the court of the failure. 

(6) For the purpose of determining the number of 

convictions under this section, "conviction" means a final 

conviction, as defined in 45-2-101, in this state or a 

similar statute in another state or a forfeiture of bail or 

collateral deposited to secure the defendant's appearance in 

court in this state or another state, which forfeiture has 

not been vacated. An offender is considered to have been 

23 previously convicted for the purposes of this section if 

24 less than 5 years have elapsed between the commission of the 

25 present offense and a previous conviction. If there has been 
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no additional conviction for an offense under this section 

for a period of 5 years after a prior conviction b~~~tlftd~~ 

under this section, then s~eh the prior offense sfta~~ must 

be expunged from the defendant's record. 

(7) The court may order that a term of imprisonment 

imposed under this section be served BY IMPRISONMENT under 

home arrest as provided in [sections 1 through 6].'' 

NEW SECTION. Section 13. Codification instruction. 

[Sections 1 through 6] are intended to be codified as an 

integral part of Title 46, chapter 18, and the provisions of 

Title 46, chapter 18, apply to [sections 1 through 6]. 

NEW SECTION. Section 14. Severability. If a part of 

(this actl is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 15. Applicability. [This act] 

applies to sentences imposed after (the effective date of 

this act]. 

-End-
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HOUSE BILL NO. 148 

INTRODUCED BY TOOLE, HALLIGAN, RUSSELL, J. RICE 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON ADULT AND JUVENILE DETENTION 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING HOME ARREST IN 

LIEU OF IMPRISONMENT FOR CERTAIN CRIMINAL OFFENSES; ALLOWING 

HOME ARREST FOR BOTH ADULT AND JUVENILE OFFENDERS; 

PROHIBITING HOME ARREST FOR CERTAIN FELONY OFFENSES; 

AMENDING SECTIONS 41-5-306, 41-5-403, 41-5-523, 46-18-201, 

61-8-714, AND 61-8-722, MCA; AND PROVIDING AN APPLICABILITY 

DATE.'' 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. As used in 

[sections 1 through 6], the following definitions apply: 

(1) "Approveel--monitortng MONITORING device 11 means an 

electronic device or apparatus,-a~p~o~~d-by--the--department 

o£--iftsttt~tto~e 7 that is limited in capability to recording 

or transmitting information concerning the offender's 

presence in or absence from the home. The device must be 

minimally intrusive. A-monito~ing-deviee-may-not-be-appreved 

that-ie-ea~~hle-of-reeording-or-traftemitting~ 

tat--v±5~a~-±mege~; 

tbt -oral-or-wire-eotrutttln~ee~io~~-or-eny-sotlnd;-or 

~n• <eoiO<><•-e counc•o 
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tet--in£ormetio~-eo~eerni~g--the--o££e~d~r~s--aetiv±ties 

whiie-i~~ide-the-bome~ 

( 2) (a) 11 Home" means thE temporary or permanent 

residence of an offender consisting of the actual living 

area APPROVED BY THE SUPERVISING AUTHORITY. ~he--term 

t"eitlOe~-a-ho~pital,-ntlrsi~g-eare-faei!ity,-ho~p~ee;-ha~rway 

ho~~e 7 -~rotlp-home;-res±d~fttial-treatment-£aeiYity 1--boa~di"~ 

ho~~e,-or-s-fseility-de~eribed-t~-4l-5-366tlt• 

(b) When more than one residence or family are located 

on a single piece of property 1 the term does not include the 

resid·-_•nce of any other person who is not part of the social 

unit formed by the offender's immediate family. 

(3) "Home arrest 11 means the use of a person's home for 

purposes of confinement. 

(4) "Supervising authority" means, IN THE CASE OF AN 

ADULT FELON, the probstion--s~d--parole--bttrea~--of--the 

corrections division of the department of institutions~ 

THE CASE OF AN ADULT MISDEMEANANT, A COURT-APPROVED ENTITY 

OTHER THAN THE CORRECTIONS DIVISION OF THE DEPARTMENT OF 

INSTI~UTIONS; or, in the case of a juvenile, the juvenile 

probdtiotl division of the youth court or any other person or 

entity appointed by the court. 

\ 'i) ''Violent felony offense'' means deliberate homicide, 

mit i ... 1.1t f•,i deliberate homicide, negligent homicide, 

aggt-dv~t~d ass~ttlt, negligent vehicular assault, kidnapping, 

THIRD READING 
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aggravated kidnapping, robbery, sexual intercourse without 

consent, sexual abuse of children, arson, aggravated 

burglary, escape, any criminal attempt to commit an 

enumerated offense, or conviction as a persistent felony 

offender when the offender has a felony conviction for any 

of the listed offenses within the 5-year period preceding 

the date of the present conviction. 

NEW SECTION. Section 2. Home arrest petition 

agreement. (1) An offender may petition a sentencing court 

for an order directing that all or a portion of a sentence 

of irnp:isc:ur.e:1t in the county jail cr state prison be se:-ved 

under conditions of home arrest. Petitions may be considered 

and ruled upon by the sentencing court prior to and 

throughout the term of the offender 1 s sentence. 

(2) The sentencing judge shall study the records of all 

persons petitioning for home arrest and, in his discretion, 

may: 

(a) eeo~e---edd±t±onal----bee~9roond----or----eharaeter 

±n£ormat±on--to--be--eoiieeted--or-redoeed-to-writin9-by-the 

prebation--o££%eer; REFER THE CASE TO THE APPROPRIATE 

SUPERVISING AUTHORITY FOR APPROVAL AND ACCEPTANCE INTO THE 

HOME ARREST PROGRAM. THE SUPERVISING AUTHORITY MAY ACCEPT OR 

REJECT ANY REFERRAL. 

(b) conduct hearings on the desirability of granting 

home arrest; 
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tet--impos~--on--the--home--ar~estee-eondieions-ehat-are 

~roper 7-~ne%~d~ng-re~ttttttton; 

tdtlfl erder-that-eii-or-a-port±on--o£--e--sentenee--o£ 

imprisonment--in--the--eo~nty-;e~i-or-stete-prison-be-ser¥ed 

tlnder--eondit±ons--o£--home--arreet--ae--whatever--time---or 

intervals,--eon~ee~tive--or--noneonseeutive,--that-the-eourt 

determine~ ORDER A TERM OF HOME ARREST IN LIEU OF A SENTENCE 

OF IMPRISONMENT IN THE COUNTY JAIL OR STATE PRISON. The time 

actually spent in home arrest pursuant to this section may 

not exceed 6 months or the maximum term of imprisonment 

i~pcsed, whichever is shorter. 

tetiQl issue a warrant for a person when there is 

reason to believe the person has violated the conditions of 

home arrest, conduct hearings on the matter, and order 

reimpri~onmen~ IMPRISONMENT in the county jail or state 

prison upon proof of violation; and 

tft~ grant final discharge from arrest. 

(3) A horne arrestee shall execute a written agreement 

with the court setting forth all the conditions of home 

arrest. The order of home arrest must incorporate that 

agreement and must order compliance with its terms. The 

order and agreement must be transmitted to the supervising 

authority and to the appropriate jail or prison official. 

(4) Time spent in home arrest must be credited against 

the maximum term of imprisonment imposed for the offender 
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pursuant to law. 

(5) Home arrest must be under the supervision of the 

supervising authority. A home arrestee is subject to the 

decisions of the supervising authority during the period of 

supervision. Fees for supervision or equipment usage must be 

paid directly to the ~~pe~vieing--8~•hori•y CLERK OF THE 

SENTENCING COURT. 

NEW SECTION. Section 3. Home arrest -- conditions -­

fees --consent of cohabitors. (l) ~he--eondi•ion~--of--home 

etf"rest--m.tt~t-f.rtel:ttde A HOME ARRESTEE MUST BE CONFIN2;) ~0 HIS 

HOME UNDER CONDlJIONS IMPOSED BY THE SENTENCING COURT, WHICH 

MAY INCLUDE BUT ARE NOT LIMITED TO the following: 

(a) The home arrestee must be confined to his home at 

all times except when: 

(i) working at approved 

directly to and from employment; 

(ii) seeking employment: 

employment or traveling 

(iii) undergoing medical, psychiatric, or mental health 

treatment or participating in an approved counseling or 

aftercare program; 

(iv) attending an approved educational institution or 

program; 

(v) attending a regularly scheduled religious service 

at a place of worship; o~ 

(vi) participating in an approvc.:-d community servict'> 
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prograrno; OR 

tbt--Y~o%atton-of-the-~ro¥t~ton~-o£-~~be~~tion--t%t--may 

~~bjee~-~ne-home-e~~eseee-~o-pro~eetleion-ttnde~-45-~-396. 

tet(VII) ~~e-~ome-ar~e~te~-sha%%-~onfo~m CONFORMING to a 

schedule prepared by the supervising authority, specifically 

setting forth the times when he may be absent from the home 

and the locations where he may be during those times. 

tdt~ The home arrestee may not commit another offense 

during the period of horne arrest. 

tet..L£1 The home arL-estee rr.ay not change the place of 

home arrest or the schedule without prior approval of the 

supervising authority~ 

tft!Ql The home arrestee shall maintain a telephone or 

other approved monitoring device in the home or on the 

arrestee's person at all times. 

t9t~ Any---other---rea~onable---eondition~---may---be 

CONDITIONS set by the court or the supervising authority 7 

inel~ding MAY INCLUDE: 

(i) restitution; 

(ii) supervision fees under 7-32-2245, 46-18-702, or 

46-18-703: 

(iii) any of the conditions imposed on persons on 

probatio11 or conditional discharge under 46-23-1011 or 

46-23-1021. 

(2) A written and notarized consent agreeme1.t must be 
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filed with the court by every adult who will share the 

offender's home during the term of home arrest. 

(3) VIOLATION OF THE PROVISIONS OF ANY CONDITION OF 

HOME ARREST MAY SUBJECT THE HOME ARRESTEE TO PROSECUTION 

UNDER 45-7-306. 

NEW SECTION. Section 4. Home arrest -- ineligibility. 

A person being held under a detainer, warrant, or process 

issued by some other jurisdiction is not eligible for home 

arrest. A person convicted of a violent felony offense is 

not eligible for home arrest. 

NEll SECTION. Section 5. Home arr, st -- responsibility 

for own living expenses -- government benefits. A person 

serving a sentence under conditions of home arrest is 

responsible for food, housing, clothing, and medical care 

expenses and is eligible for government benefits to the same 

extent as a person on probation, parole, or conditional 

discharge. 

NEW SECTION. 5 Ction 6. Home arrest list of 

offenders. At least once every 30 days, the supervising 

authority shall provide all local and county law enforcement 

agencies with a list of the offenders under home arrest in 

their jurisdictions. This list must include the following 

information: 

(1) the offender's place of home arrest; 

(2) the offense for which the offender was charged, 
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convicted, or otherwise placed under home arrest~ 

(3) the date that the sentence of home arrest will be 

completed; and 

(4) the name, address, and phone number of the officer 

of the supervising authority for the offender. 

Section 7. Section 41-5-306, MCA, is amended to read: 

"41-5-306. (Temporary) Place of shelter care or 

detention. (1) After a probable cause hearing provided for 

in 41-5-303, a youth alleged to be a youth in need of 

supervision may be placed only i~: 

(a) in a licensed youth foster home as defined in 

41-3-1102; 

(b) in a facility operated by a licensed child welfare 

agencyi or 

(c) in a licensed youth group home as defined in 

41-3-1102; or 

(d) under home arrest, either in his own home or in one 

of the facilities described in subsections (l)(a) through 

(1)(c), as provided in [sections 1 through 6). 

(2) A youth alleged to be in need of care shall may be 

placed only in the facilities stated listed in subsection 

(1) o~-this-seetio" and shall~ not be placed in a jail or 

other facility intended or used for the detention of adults 

charged with criminal offenses. 

(3) After a probable cause hearing provided for in 
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41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (1), 

under home arrest as provided in subsection (1), in a 

detention facility, or in a jail or other facility for the 

detention of adults only if the facilities in subsection (l) 

are not available or do not provide adequate security and 

the detention is in an area physically and visually separate 

and removed from that of adults. (Terminates July 1, 

1991--sec. 14, Ch. 434, L. 1989.) 

41-5-306. (Effective July 1, 1991) Place of shelter 

care or detention. (1) After a probable cause hearing 

provided for in 41-5-303, a youth alleged to be a youth in 

need of supervision may be placed only ift: 

(a) in a licensed youth foster home as defined in 

41-3-1102; 

(b) in a facility operated by a licensed child welfare 

agency; or 

(c) in a licensed youth group horne as defined in 

41-3-1102; or 

(d) under home arrest, either in his own home or in one 

of the facilities described in subsections (1) (a) through 

(l)(c), as provided in [sections l through 6]. 

(2) A youth alleged to be in need of care shBll ~!Y be 

placed only in the facilities ~t:ated. listed in subsection 

( 1) of-th;,,.-,eetion and "haH '!§_y not be placed in a jail or 
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other facility intended or used for the detention of adults 

charged with criminal offenses. 

(3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (1}~ 

under home arrest as provided in subsection (1), or in a 

detention facility as defined in 41-5-103." 

Section 8. Section 41-5-403, MCA, is amended to read: 

"41-5-403. Disposition permitted under infor.nal 

adjustment. (1) The following disposi<ions may be imposed by 

informal adjustment: 

(a) probation; 

(b) placement of the youth for substitute care into a 

youth care facility as defined in 41-3-1102 and as 

determined by the department; 

(c) placement of the youth in a private agency 

responsible for the care and rehabilitation of ~uch-a the 

youth as determined by the department; 

(d) restitution upon approval of the youth court judgeL 

(e) placement of the youth under home arrest as 

~0vided in {s~ctions 1 through 6). 

(2) In determining whether restitution is appropriate 

in a pdrticullr case, the following factors 

considered in addition to any other evidence: 

(a) age of the youth; 
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(b) ability of the youth to pay; 

(c) ability of the parents or legal guardian to pay; 

(d) amount of damage to the victim; and 

(e) legal remedies of the victim; however, the ability 

of the victim or his insurer to stand any loss may not be 

considered in any case. 

(3) If the youth violates his aftercare agreement as 

provided for in 53-30-226, he must be returned to the court 

for further disposition. No ~ youth may not be placed in a 

state youth correctional facility under informal 

adjustment.'1 

Section 9. Section 41-5-523, MCA, is amended to read: 

"41-5-523. (Temporary) Disposition of delinquent youth 

and youth in need of supervision. (1) If a youth is found to 

be delinquent or in need of supervision, the youth court may 

enter its judgment making any of the following dispositions: 

(a) place the youth on probation; 

(b) commit the youth to the department if the court 

determines that the youth is in need of placement in other 

than the youth's own home;~ provided,-"owever 7 that: 

(i) in the case of a youth in need of supervision, the 

court shall determine whether continuation in the home would 

be contrary to the welfare of the youth and whether 

reasonable efforts have been made to prevent or eliminate 

the need for removal of the youth from his home. The court 
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shall include a~ch ~ determination in the order committing 

the youth to the department. 

(ii) in the case of a delinquent youth who is determined 

by the court to be a serious juvenile offender, the judge 

may specify that the youth be placed in a youth correctional 

facility if the judge finds that sde~ the placement is 

necessary for the protection of the public; 

(c) order restitution by the youth or his parents; 

(d) impose a fine as authorized by law if the violation 

alleged would constitute a criminal offense if committed by 

an adult; 

(e) require the performance of community service; 

(f) require the youth, his parents, his guardians, or 

the persons having legal custody of the youth to receive 

counseling servicesi 

(g) require the medical and psychological evaluation of 

the youth, his parents, his guardians, or the persons having 

legal custody of the youth; 

(h) require the parents, guardians, or other persons 

having legal custody of the youth to furnish e~eh services 

as the court may designate; 

(i} order saeh further care, treatment, evaluation, or 

relief that the court considers beneficial to the youth and 

the conununity and that does not obligate funding from the 

department without the department's approval, except that a 
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youth may not be placed by a youth court in a residential 

treatment facility as defined in 50-5-101. Only the 

department may, pLrsuant to subsection (l)(b), place a youth 

in a residential treatment facility. 

(j) commit the youth to a mental health facility if, 

based upon the testimony of a professional person as defined 

in 53-21-102, the court finds that the yoe1th is seriously 

mentally ill as defined in 53-21-102. The youth is entitled 

to all rights provided by 53-21-114 through 53-21-119. Upon 

release or discharge from the mental health facility, the 

youth must be returned to the court for further disposition 

in accordance with this section unless the court order has 

expired or the court no longer retains jurisdiction under 

41-5-205. 

(k) place the youth under home arrest as provided in 

[sections 1 through 6]. 

(2) When a youth is committed to the department, the 

department shall determine the appropriate placement and 

rehabilitation program for the youth after considering the 

recommendations made 

conunittee. 

limitations: 

Placement 

under 41-5-527 by the youth placement 

is subject to the following 

(a) A youth in need of supervision may not be placed in 

a youth correctional facility. 

(b) A youth may not be held in a youth correctional 
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facility for a period of time in excess of the maximum 

period of imprisonment that could be imposed on an adult 

convicted of the offense or offenses that brought the youth 

under the jurisdiction of the youth court. Nothing in this 

section limits the power of the department to enter into an 

aftercare agreement with the youth pursuant to 53-30-226. 

(c) No ~ youth may not be placed in or transferred to a 

penal institution or other facility used for the execution 

of sentence of adults convicted of crimes. 

(3) A youth plac~d by the department in a youth 

correctional facility must be supervised by the department. 

A youth placed in any other placement must be supervised by 

the youth probation officer of the youth court having 

jurisdiction over the youth. 

(4) At any time after the youth has been taken into 

custody, the court may, with the consent of the youth in the 

manner provided in 41-5-303 for consent by a youth to a 

waiver of his constitutional rights or after the youth has 

been adjudicated delinquent or in need of supervision, order 

the youth to be evaluated by the department for a period not 

to exceed 45 days. The department shall determine the place 

a11d ma11ner of evaluation. 

(Sl Ne An evaluation of a youth may not be performed at 

tltt_• H·.)ntdnL1 state hospital unless ~tteh the youth 

tr.w ;f~'r-::~~d tn the district court under 41-5-206. 

is 
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(6) Any order of the court may be modified at any time. 

In the case of a youth committed to the department, an order 

pertaining to the youth may be modified only upon notice to 

the department and subsequent hearing. 

(7) Whenever the court commits a youth to the 

department, it m~e~ 

judgment copies of a 

shall transmit with the dispositional 

medical report and etleh ~ other 

clinical, predisposition, or other reports and information 

pertinent to the care and treatment of the youth. 

41-5-523. (Effective July l, 1991) Disposition of 

delinquent youth and youth in need of supervision. (1) If a 

youth is found to be delinquent or in need of supervision, 

the youth court may enter its judgment making any of the 

following dispositions: 

(a) place the youth on probation; 

(b) commit the youth to the department if the court 

determines that the youth is in need of placement in other 

than the youth's own home;L provided7 -howe~e~, that: 

(i) in the case of a youth in need of supervision, the 

court shall determine whether continuation in the home would 

be contrary to the welfare of the youth and whether 

reasonable efforts have been made to prevent or eliminate 

the need for removal of the youth from his home. The court 

shall include s~eh ~determination in the order committing 

the youth to the department. 
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(ii) in the case of a delinquent youth who is determined 

by the court to be a serious juvenile offender, the judge 

may specify that the youth be placed in a youth correctional 

facility if the judge finds that stte~ the placement is 

necessary for the protection of the public; 

(c) order restitution by the youth or his parents; 

(d) impose a fine as authorized by law if the violation 

alleged would constitute a criminal offense if committed by 

an adult; 

(e) require the performance of community service; 

(f) require the youth, his parents, his guardians, or 

the persons having legal custody of the youth to receive 

counseling services; 

(g) require the medical and psychological evaluation of 

the youth, his parents, his guardians, or the persons having 

legal custody of the youth; 

(h) require the parents, guardians, or other persons 

having legal custody of the youth to furnish s~eh services 

as the court may designate; 

(i) order ~tleh further care, treatment, evaluation, or 

relief that the court considers beneficial to the youth and 

the community and that does not obligate funding from the 

department without the department's approval, except that a 

youth may not be placed by a youth court in a residential 

treatment facility as defined in 50-5-101. Only the 
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department may, pursuant to subsection (l)(b), place a youth 

in a residential treatment facility. 

(j) commit the youth to a mental health facility if, 

based upon the testimony of a professional person as defined 

in 53-21-102, the court finds that the youth is seriously 

mentally ill as defined in 53-21-102. The youth is entitled 

to all rights provided by 53-21-114 through 53-21-119. Upon 

release or discharge from the mental health facility, the 

youth must be returned to the court for further disposition 

in accordance with this section unless the court order has 

expired or the court no longer retains jurisdiction under 

41-5-205. 

(k) place the youth under home arrest as provided in 

[sections 1 through 6]. 

(2) When a youth is committed to the department, the 

department shall determine the appropriate placement and 

rehabilitation program for the youth after considering the 

recommendations made under 41-5-527 by the youth placement 

committee. 

limitations: 

Placement is subject to the following 

(a) A youth in need of supervision may not be placed in 

a youth correctional facility. 

(b) A youth may not be held in a youth correctional 

facility for a period of time in excess of the maximum 

period of imprisonment that could be im:Josed on an adult 
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convicted of the offense or offenses that brought the youth 

under the jurisdiction of the youth court. Nothing in this 

section limits the power of the department to enter into an 

aftercare agreement with the youth pursuant to 53-J0-226. 

(c) Ne ~ youth may not be placed in or transferred to a 

penal institution or other facility used for the execution 

of sentence of adults convicted of crimes. 

(3) A youth placed by the department in a youth 

correctional facility must be supervised by the department. 

A youth placed in any other placement must be supervised by 

the youth probation officer of the youth court having 

jurisdiction over the youth. 

(4) At any time after the youth has been taken into 

custody and before final disposition, the court may, with 

the consent of the youth in the manner provided in 41-5-303 

for consent by a youth to a waiver of his constitutional 

rights or after the youth has been adjudicated delinquent or 

in need of supervision, order the youth to be evaluated for 

a period not to exceed 45 days. The county commissioners are 

responsible for the cost of the evaluation and may contract 

with the department or other public or private agencies to 

obtain evaluation services. 

(5) No A~ evaluation of a youth may not be performed at 

the Montana state hospital unless !HJeh the youth is 

transf~rrPd to the district c~urt under 41-5-206. 
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(6) Any order of the court may be modified at any time. 

In the case of a youth committed to the department, an order 

pertaining to the youth may be modified only upon notice to 

the department and subsequent hearing. 

(7) Whenever the court commits a youth to the 

department, it m~st shall transmit with the dispositional 

judgment copies of a medical report and ~tteh ~ other 

clinical, predisposition, or other reports and information 

pertinent to the care and treatment of the youth. 11 

Section 10. Section 46-18-201, MCA, is amended to read: 

"46-18-201, Sentences that may be imposed. (1) Whenever 

a person has been found guilty of an offense upon a verdict 

or a plea of guilty, the court may: 

(a) defer imposition of sentence, exeeptin9 except as 

provided in 61-8-714 and 61-8-722 for sentences for driving 

under the influence of alcohol or drugs, for a period, 

except as otherwise provided, not exceeding 1 year for any 

misdemeanor or for a period not exceeding 3 years for any 

felony. The sentencing judge may impose upon the defendant 

any reasonable restrictions or conditions during the period 

of the deferred imposition. Reasonable restrictions or 

conditions may include: 

(i) jail base release; 

(ii) jail time not exceeding 180 days; 

(iii) conditions for probation; 
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(iv) restitution; 

(v) payment of the costs of confinement; 

(vi) payment of a fine as provided in 46-18-231; 

(vii) payment of costs as provided in 46-18-232 and 

46-18-233; 

(viii) payment of costs of eourt----eppoint~d 

court-appointed counsel as provided in 46-8-113; 

(ix) community service; 

(x) home arrest as provided in [sections l through 6]; 

txt~ any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

society; or 

txit(xii) any combination of the above. 

(b) suspend execution of sentence up to the maximum 

sentence allowed for each particular offense. The sentencing 

judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Reasonable restrictions or conditions may include 

any of those listed in subsection~ subsection (l)(a)tit 

throu9h-tittettxit. 

(c) impose a fine as provided by law for the offense; 

(d) require payment of costs as provided in 46-18-232 

or payment of costs of court-appointed counsel as provided 

in 46-8-113; 

{e) commit the defendant to a correctional institution, 
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with or without a fine as provided by law for the offense; 

(f) impose any combination of subsections (l)(b) 

through (1)(e). 

(2) If any e financial obligation is imposed as a 

conditton under subsection (l){a), sentence may be deferred 

for a period not exceeding 2 years for any ~misdemeanor or 

for a period not exceeding 6 years for any e felony, 

regardless of whether any other conditions are imposed. 

ll) If any restrictions or conditions imposed under 

subsection (l)(a) or (l)(b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail or home arrest time 

already served. 

(4) Except as provided in 46-18-222, the imposition or 

execution of the first 2 years of a sentence of imprisonment 

imposed under the following sections may not be deferred or 

suspended: 45-5-103, 45-5-202(3) relating to aggravated 

assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 45-5-503(2) 

and (3), 45-9-101(2), (3), and (5)(d), 45-9-102(3), and 

45-9-103(2). 

(5) Except as provided in 46-18-222, the imposition or 

execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102 may not be deferred or 
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suspended. 

(6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 

a defendant who has been convicted of a felony on a prior 

occasion, whether or not the sentence was imposed, 

imposition of the sentence was deferred, or execution of the 

sentence was suspended. 

(7) If the victim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisonment imposed under 

45-5-504, 45-5-505, or 45-5-507 

45-5-502(3). 45-5-503, 

may not be deferred or 

suspended. Section 46-18-222 does not apply to the first 30 

days of Stle" the imprisonment. 

(8) In imposing a sentence on a defendant convicted of 

a sexual offense as defined in 46-23-502, the court may not 

waive the registration requirement provided in 46-18-254, 

46-18-255, and Title 46, chapter 23, part 5. 

(9) A person convicted of a sexual offense, as defined 

in 46-23-502, and sentenced to imprisonment in the state 

prison shall enroll in the educational phase of the prison's 

sexual offender program." 

Section 11. Section 61-8-714, MCA, is amended to read: 

"61-8-714. Penalty for driving under the influence of 

alcullol or drugs. (1) A. Except as provided in subsection 

1_7_1!. ~ p~rson convicted of a violation oE 61-8-401 shall be 
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punished by imprisonment in the county jail for not less 

than 24 consecutive hours or more than 60 days and shall be 

punished by a fine of not less than $100 or more than $500. 

The jail IMPRISONMENT sentence may not be suspended unless 

the judge finds that the imposition of the ;a~l IMPRISONMENT 

sentence will pose a risk to the defendant's physical or 

mental well-being. 

(2} 6n Bxe@pt-a~-~~oyid~d-in-~~b~~etion-t~tT--on ON a 

second conviction, he shall be punished by a fine of not 

less than $300 or more than $500 and by imprisonment for not 

less than 7 days, at least 48 hours of which must be served 

consecutively, or more than 6 months. ~h~~e Exeept-as 

pro•id~d-in--snbs~etion--tit,--3 THREE days of the jail 

IMPRISONMENT sentence may not be suspended unless the judge 

finds that the imposition of the jail IMPRISONMENT sentence 

will pose a risk to the defendant's physical or mental 

well-being. 

(3) 6n Bxeept-as-proyid~d-in-snbs~etion-tit<-Oft ON the 

third or subsequent conviction, he shall be punished by 

imprisonment for a term of not less than 30 days, at least 

48 hours of which must be served consecutively, or more than 

1 year, and by a fine of not less than $500 or more than 

$1,000. Notwithstanding Bxeept--a~--proyided--in--s~bseetion 

tit,--notwithstanding NOTWITHSTANDING any provision to the 

contrary providing for suspension of execution of a sentence 
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imposed under this subsection, the imposition or execution 

of the first 10 days of the jail IMPRISONMENT sentence 

imposed for a third or subsequent offense that occurred 

within 5 years of the first offense may not be deferred or 

suspended. 

(4) In addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

tre~tment program approved by the department of 

institutions, which may, in the sentencing court's 

discretion and upon recommendation of a certified chemical 

dependency counselor, include alcohol or drug treatment, or 

both. On conviction of a second or subsequent offense under 

this section, in addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

an alcohol information course at an alcohol complete 

treatment program approved by the department of 

institutions, which must include alcohol or drug treatment, 

or both. Each counselor providing education or treatment 

shall, at the commencement of the education or treatment, 

notify the court that the defendant has been enrolled in a 

course or treatment program. If the defendant fails to 

attend the course or the treatment program, 

shall notify the court of the failure. 

alcohol information course and treatment 
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approved as provided in this subsection, the defendant may 

attend the information course and treatment program of his 

choice. The treatment provided to the defendant at a 

treatment program must be at a level appropriate to his 

alcohol problem, as determined by the judge based upon the 

recommendation from the certified chemical dependency 

counselor. 

(5) For the purpose of determining the number of 

convictions under this section, ''conviction" means a final 

conviction, as defined in 45-2-101, in this state, 

conviction for a violation of a similar statute in another 

state, or a forfeiture of bail or collateral deposited to 

secure the defendant's appearance in court in this state or 

another state, which forfeiture has not been vacated. An 

offender is considered to have been previously convicted for 

the purposes of this section if less than 5 years have 

elapsed between the commission of the present offense and a 

previous conviction. If there has been no additional 

conviction for an offense under this section for a period of 

5 years after a prior conviction here~"der under this 

section, then all records and data relating to the prior 

conviction are confidential criminal justice information as 

defined in 44-5-103 and public access to the information may 

only be obtained by district court order upon good cause 

shown. 
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( 6) For the purpose of calculating subsequent 

convictions under this section, a conviction for a violation 

of 61-8-406 also constitutes a conviction for a violation of 

61-8-401. 

(7) ~h~ EXCEPT FOR THE INITIAL 24 HOURS ON A FIRST 

OFFENSE OR THE INITIAL 48 HOURS ON A SECOND OR SUBSEQUENT 

OFFENSE, THE court may order that a term of imprisonment 

imposed under this section be served BY IMPRISONMENT under 

home arrest as provided in [sections 1 through 6]." 

Section 12. Sectio"" 6c-8-722, MCA, is amended to read: 

"61-8-722. Penalty for driving with excessive blood 

alcohol concentration. (1) A Exeept---e~---provided---i~ 

s~bseetio~~-t1tr--s ~ person convicted of a violation of 

61-8-406 shall be punished by imprisonment for not more than 

10 days and shall be punished by a fine of not less than 

$100 or more than $500. 

(2) 9~ Exeept--o~--prov±ded-in-~tlb~~ctio~-t~tr-o~ ON a 

second conviction of a violation of 61-8-406, he shall be 

punished by imprisonment for not less than 48 consecutive 

hours or more than 30 days and by a fine of not less than 

$300 or more than $500. 

(3) 8n Exeept--a~--provided-in-etibseetion-t1t,-on ON a 

third or subsequent conviction of a violation of 61-8-406, 

he shall be punished by imprisonment for not less than 48 

c~.1nseculive hour:::; o: more than 6 months and by a fine of not 
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less than $500 or more than $1,000. 

(4) The provisions of 61-5-205(2), 61-5-208(2), and 

61-ll-203(2)(d) relating to revocation and suspension of 

driver's licenses shaii apply to any conviction under 

61-8-406. 

(5) In addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of 

institutions, which may include alcohol or drug treatment, 

or both, if considered necessary by the counselor conducting 

the program. Each counselor providing s~eh education or 

treatment shall, at the commencement of the education or 

treatment, notify the court that the defendant has been 

enrolled in a course or treatment program. If the defendant 

16 fails to attend the course or the treatment program, the 

17 counselor shall notify the court of the failure. 

18 

19 

20 

21 

22 

23 
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25 

(6) For the purpose of determining the number of 

convictions under this section, .. conviction" means a final 

conviction, as defined in 45-2-101, in this state or a 

similar statute in another state or a forfeiture of bail or 

collateral deposited to secure the defendant's appearance in 

court in this state or another state, which forfeiture has 

not been vacated. An offender is considered to have been 

previously convicted for the purposes of this section if 
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less than 5 years have elapsed between the commission of the 

present offense and a previous conviction. If there has been 

no additional conviction for an offense under this section 

for a period of 5 years after a prior conviction her~ttnder 

under this section, then ~ttch the prior offense shai% must 

be expunged from the defendant's record. 

lll__~h~ EXCEPT FOR THE INITIAL 24 HOURS ON A FIRST 

OFFENSE OR THE INITIAL 48 HOURS ON A SECOND OR SUBSEQUENT 

OFFENSE, THE court may order that a term of imprisonment 

imposed under this section be served BY IMPRISONMENT under 

home arrest as provided in [sections 1 through 6]." 

NEW SECTION. Section 13. Codification instruction. 

[Sections 1 through 6] are intended to be codified as an 

integral part of Title 46, chapter 18, and the provisions of 

Title 46, chapter 18, apply to [sections 1 through 6]. 

NEW SECTION. Section 14. severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 15. Applicability. [This act] 

applies to sentences imposed after [the effective date of 

this act]. 

-End-
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 1 

Page 1 of 1 
February 12, 1991 

We, your committee on Judiciary having had under consideration 
House Bill No. 148 (third reading copy-- blue), respectfully 
report that House Bill No. 148 be amended and as so amended be 
concurred in: 

1. Page 5, line 7. 
Following: "COURT" 
Insert: "and must be distributed by the clerk to the supervising 

authority" 

2. Page 7, line 10. 
Following: ". '' 
Insert: ''However, this section does not prevent t!1e use of cl 

monitoring device as a patt of an intensive supervis1on 
program'or other program of the department of institutions." 

·-

2-/2-_q; -------
Coord . 

.c-o 
cH-:o 

Sec. of Senate 
;: 3 (l 

Signed,UJJ~4Jl~ 
R1chard linsoueault, Cl1.:\..~. .:... , ... ; 
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HOUSE BILL NO. 148 

INTRODUCED BY TOOLE, HALLIGAN, 

RUSSELL, J. RICE, STRIZICH 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON ADULT AND JUVENILE DETENTION 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING HOME ARREST IN 

LIEU OF IMPRISONMENT FOR CERTAIN CRIMINAL OFFENSES; ALLOWING 

HOME ARREST FOR BOTH ADULT AND JUVENILE OFFENDERS; 

PROHIBITING HOME ARREST FOR CERTAIN FELONY OFFSNSES; 

AMENDING SECTIONS 41-5-306, 41-5-403, 41-5-523, 46-18-201, 

61-8-714, AND 61-8-722, MCA; AND PROVIDING AN APPLICABILITY 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. As used in 

[sections 1 through 6], the following definitions apply: 

( 1) 11 A.~l:~U~'O'Ifeci--men~t:oring MONITORING device" means an 

electronic device or apparatus7-appro¥ea-by--the--rlepartmeftt: 

ef--±nst±t~t±ons, that is limit~d in capability to recording 

or transmitting information concerning the offender's 

presence in or absence from the home. The device must be 

minimally intrusive. A-mon%tor~ftq-de~±ee-mfty-not-be-epproved 

th~t-ts-eapab~e-of-reeor~±"q-ar-tran~mi~tin9~ 

tat--~~~~a~-im89e~7 

~n• ,..,.,..,, •• Co•n<d 
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tbt--o~e~-o~-wi~e-eomm~n±eat±ens-o~-any-~o~ftd7-or 

tet--~"~ormation-eoneernt"~--tne--orfende~~~--aet±T±t±e~ 

wh±ie-inside-the-~omeo 

(2) {a) 11 Home" means the temporary or permanent 

residence of an offender consisting of the actual living 

area APPROVED BY THE SUPERVISING AUTHORITY. ~he--~erm 

inei~des-a-ho~p±tel,-n~rsin9-e5re-iee±l±ty,-hosp±ee,-ha%£way 

hott~e,-9rottp-homeT-res±dentia%-treat~ent-£ae±i±ty7--boardin9 

ho~se,-or-e-fae±l±ty-deser±~ed-±n-4~-5-366t%7T 

(b) When more than one residence or family are located 

on a single piece of property, the term does not include the 

residence of any other person who is not part of the social 

unit formed by the offender's immediate family. 

(3) "Home arrest 11 means the use of a person's home for 

purposes of confinement. 

(4) "Supervising authority" means, IN THE CASE OF AN 

ADULT FELO~, the pro~8t±o"--e~d--paro~e--~ttree~--e£--~he 

corrections division of the department of institutions~ 

THE CASE OF AN ADULT MISDEMEANANT, A COURT-APPROVED ENTITY 

OTHER THAN THE CORRECTIONS DIVISION OF THE DEPARTMENT OF 

INSTITUTIONS; or, in the case of a juvenile, the juvenile 

probation division of the youth court or any other person or 

entity appointed by the court. 

(51 ''Violent felony offense'' means deliberate homicide, 

mitigated deliberate homicide, ~eqliqent homicide~ 

REFERENCE BILL 
-2- AS AJoENDED HB 148 
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aggravated assault, negligent vehicular assault, kidnapping, 

aggravated kidnapping, robbery, sexual intercourse without 

consent, sexual abuse of children, arson, aggravated 

burglary, escape, any criminal attempt to commit an 

enume~ated offense, or conviction as a persistent felony 

offender when the offender has a felony conviction for any 

of the listed offenses within the 5-year period preceding 

the date of the present conviction. 

NEW SECTION. Section 2. Home arrest petition 

agreement. {1) An offender may petition a sentencing court 

for an order directing that all or a portion of a sentence 

of imprisonment in the county jail or state prison be served 

under conditions of home arrest. Petitions may be considered 

and ruled upon by the sentencing court prior to and 

throughout the term of the offender 1 s sentence. 

{2) The sentencing judge shall study the records of all 

persons petitioning for home arrest and, in his discretion, 

may: 

(a) C8tl~e---ad~tt~on~i----baekg~eQnd----o~----characee~ 

±n£ermat±on--to--Oe--coiieeted--or-red~eed-~o-wr±t±ng-by-the 

proba~±on--e££±cer; REFER THE CASE TO THE APPROPRIATE 

SUPERVISING AUTHORITY FOR APPROVAL AND ACCEPTANCE INTO THE 

HOME ARREST PROGRAM. THE SUPERVISING AUTHORITY MAY ACCEPT OR 

REJECT ANY REFERRAL. 

(b) conduct hearings on the desirability of granting 
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home arrest; 

tet--±mpese--on--~he--he~e--ar~eetee-eendi~ions-enae-are 

pro~er,-inci~ding-rese±~atien; 

tdt~ erder-tha~-ai±-or-a-~or~ion--o£--a--eeneenee--er 

impr~sonment--in--the--eounty-jai±-or-etate-~rison-be-serveS 

~nder--con~±~±ens--o£--home--arrest--at--wkateyer--time---or 

inte~Ya±s,--eeftsee~t±ve--o~--noneeftseettt±Ye7--ehee-~he-eott~e 

determ~~es ORDER A TERM OF HOME ARREST IN LIEU OF A SENTENCE 

OF IMPRISONMENT IN THE COUNTY JAIL OR STATE PRISON. The time 

actually spent in home arrest pursuant to this section may 

not exceed 6 months or the maximum term of imprisonment 

imposed, whichever is shorter. 

t~tlQl issue a warrant for a person when there is 

reason to believe the person has violated the conditions of 

home arrest, conduct hearings on the matter, and order 

r~imp~±sonment IMPRISONMENT in the county jail or state 

pr1son upon proof of violation; and 

tft~ grant final discharge from arrest. 

(3) A home arrestee shall execute a written agreement 

with the court setting forth all the conditions of home 

arrest. The order of home arrest must incorporate that 

agreement and must order compliance with its terms. The 

order and agreement must be transmitted to the supervising 

authority and to the appropriate jail or prison official. 

(4) Time spent in home arrest must be credited against 

-4- HB 148 



1 

2 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0148/04 

the maximum term of imprisonment imposed for the offender 

pursuant to lawa 

(5) Home arrest must be under the supervision of the 

supervising authority. A home arrestee is subject to the 

decisions of the supervising authority during the period of 

supervision. Fees for supervision or equipment usage must be 

paid directly to the s~~~rv~~i"g--a~~heriey CLERK OF THE 

SENTENCING COURT AND MUST BE DISTRIBUTED BY THE CLERK TO THE 

SUPERVISING AUTHORITY. 

NEW SECTION. Section 3. Home arrest -- conditions -­

fees -- consent of cohabitors. {l) ~he--eoftd~~*e"~--of--he~e 

~~~e~e--m~~e-i~e±~de A HOME ARRESTEE MUST BE CONFINED TO HIS 

HOME UNDER CONDITIONS IMPOSED BY THE SENTENCING COURT, WHICH 

MAY INCLUDE BUT ARE NOT LIMITED TO the following: 

(a) The home arrestee must be confined to his 

all times except when: 

(i) working at approved 

directly to and from employment; 

(ii) seeking employment; 

employment or 

home at 

traveling 

(iii) undergoing medical, psychiatric, or mental health 

treatment or participating in an approved counseling or 

aftercare program; 

{iv) attending an approved educational institution or 

program; 

(v) attending a regularly scheduled religious service 
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at a place of worship; cr 

(vi} participating in an approved community service 

program~i OR 

tbt--V±o±a~~e~-o£-tfte-p~e¥±s±ons-e£-s~e~eetieft--t%t--may 

~~e;eet-efte-~ome-ar~es~ee-to-prosee~t~on-ttnder-45-7-366T 

tet~ ~fte-neme-arrestee-sfts±t-eoaform CONFORMING to a 

schedule prepared by the supervising authority, specifically 

setting forth the times when he may be absent from the home 

and the locations where he may be during those times. 

tOt~ The home arrestee may not commit another offense 

during the period of home arrest. 

teti£1 The home arrestee may not change the place of 

home arrest or the schedule without prior approval of the 

supervising authority. 

t~tlQl The home arrestee shall maintain a telephone or 

other approved monitoring device in the home or on the 

arrestee's person at all times. 

tqt~ Any---oeher---~esso~ab%e---eo"dt~ioft~---may---be 

CONDITIONS set by the court or the supervising authorityT 

~~e~tte~n9 MAY INCLUDE: 

( i I restitution; 

(ii} supervision fees under 7-32-2245, 

46-18-703; 

46-18-702, or 

(iii) dllY of the conditions imposed or. persons on 

probation or conditional discharge under 46-23-1011 or 
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46-23-1021. 

(2) A written and notarized consent agreement must be 

filed with the court by every adult who will share the 

offender's home during the term of home arrest. 

(3) VIOLATION OF THE PROVISIONS OF ANY CONDITION OF 

HOME ARREST MAY SUBJECT THE HOME ARRESTEE TO PROSECUTION 

UNDER 45-7-306. 

NEW SECTION. Section 4. Home arr@st -- in@ligibility. 

A person being held under a detainer, warrant, or process 

issued by some other jurisdiction is not eligible for home 

arrest. A person convicted of a violent felony offense is 

not eligible far home arrest. HOWEVER, THIS SECTION DOES NOT 

PREVENT THE USE OF A MONITORING DEVICE AS A PART OF AN 

INTENSIVE SUPERVISION PROGRAM OR OTHER PROGRAM OF THE 

DEPARTMENT OF INSTITUTIONS. 

NEW SECTION. Section 5. Home arrest -- responsibility 

for own living expenses -- governmPnt benefits. A person 

serving a sentence under conditions of home arrest is 

responsible for food, housing, clothing, and medical care 

expenses and is eligible for government benefits to the same 

extent as a person on probation, parole, or conditional 

discharge. 

NEW SECT ION. Section 6. Hom@ arrest list of 

offenders. At least once every 30 days, the supervising 

authority shall provide all local and county law enforcement 
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agencies with a list of the offenders under home arrest in 

their jurisdictions. This list must include the following 

information: 

{l) the offender•s place of home arrest; 

(2) the offense for which the offender was charged, 

convicted, or otherwise placed under home arrest; 

( 3) the date that the sentence of home arrest will be 

completed; and 

{4) the name, address, and phone number of the officer 

of the supervising authority for the offender. 

Section 7. Section 41-5-306, MCA, is amended to read: 

"41-5-306. (Temporary) Place of shelter care or 

detention. (1) After a probable cause hearing provided for 

in 41-5-303, a youth alleged to be a youth in need of 

supervision may be placed only ±n: 

(a) in a licensed youth foster home as defined in 

41-3-1102; 

(b) in a facility operated by a licensed child welfare 

agency; e~ 

(c) in a licensed youth group home as defined in 

41-3-1102~ 

(d) under home arrest, either in his own home or in one 

of the facilities described in subsections (1)(a} through 

(l){c), as provided in [sections 1 thrcugh 6]. 

(2} A youth alleged to be in need of care sh~lr ~ be 
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placed only in the facilities stated ~ in subsection 

(l) ef-~ftis-seetioft and she~± ~not be placed in a jail or 

other facility intended or used for the detention of adults 

charged with criminal offenses. 

{3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection {1), 

under home arrest as provided in subsection {1), in a 

detention facility, or in a jail or other facility for the 

detention of adults only if the facilities in subsection (1} 

are not available or do not provide adequate security and 

the detention is in an area physically and visually separate 

and removed from that of adults. (Terminates July 1, 

1991--sec. 14, Ch. 434, L. 1989.) 

41-5-306. (Effective July 1, 1991) Place of shelter 

care or detention~ (1) After a probable cause hearing 

provided for in 41-S-303, a youth alleged to be a youth 

need of supervision may be placed only ±~: 

(a) in a licensed youth foster home as defined 

41-3-1102; 

in 

in 

(b) in a facility operated by a licensed child welfare 

agency~ O!' 

(c) in a licensed youth group home as defined in 

41-3-ll 0 2l-".£ 

(d) under horne arrest, either in his own home or in one 
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of the facilities described in subsections (1){a) through 

(l}(c), as provided in (sections 1 through 6}. 

{2) A youth alleged to be in need of care ~ha%i ~ be 

placed only in the facilities ~~a~ed listed in subsection 

(1) e£-~h±~-sect%on and ~~a~~~ not be placed in a jail or 

other facility intended or used for the detention of adults 

charged with criminal offenses. 

(3) After a probable cause hearing provided for in 

41-5-303, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (l)L 

under horne arrest as provided in subsection (1), or in a 

detention facility as defined in 41-5-103." 

Section 8. Section 41-5-403, MCA, is amended to read: 

"41-5-403. Disposition permitted under informal 

adjustment. (1) The following dispositions may be imposed by 

informal adjustment: 

(a) probation; 

(b) placement of the youth for substitute care into a 

youth care facility as defined in 41-3-1102 and as 

determined by the department; 

{c) placement of the youth in a private agency 

responsible for the care and rehabilitation of ~~e"--a the 

youth dS determined by the department; 

(d) resticution upon approval of the youth court judgeL 

(e) plac~ment of the youth under home arrest as 
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provided in [sections 1 through 6]. 

(2) In determining whether restitution is appropriate 

in a particular case, the following factors may be 

considered in addition to any other evidence: 

(a) age of the youth; 

(b) ability of the youth to pay; 

(c) ability of the parents or legal guardian to pay; 

(d) amount of damaqe to the victim: and 

(e) legal remedies of the victim; however, the ability 

of the victim or his insurer to stand any loss may not be 

considered in any case. 

(3) If the youth violates his aftercare agreement as 

provided for in 53-30-226, he must be returned to the court 

for further disposition. Ne ~ youth may ~ be placed in a 

state youth correctional facility under informal 

adjustment.'' 

Section 9. Section 41-5-523, MCA, is amended to read: 

"41-5-523. (Temporary) Disposition of delinquent youth 

and youth in need of supervision. (1} If a youth is found to 

be delinquent or in need of supervision, the youth court may 

enter its judgment making any of the following dispositions: 

(a) place the youth on probation; 

(b) commit the youth to the department if the court 

determines that the youth is in need of placement in other 

than the youth's own home~L provided,-however, that: 
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(i) in the case of a youth in need of supervision, the 

court shall determine whether continuation in the home would 

be contrary to the welfare of the youth and whether 

reasonable efforts have been made to prevent or eliminate 

the need for removal of the youth from his home. The court 

shall include e~eh ~ determination in the order committing 

the youth to the department. 

(ii) in the case of a delinquent youth who is determined 

by the court to be a serious juvenile offender, the judge 

may specify that the youth be placed in a youth correctional 

facility if the judge finds that stteh the placement is 

necessary for the protection of the public; 

(c) order restitution by the youth or his parents; 

(d) impose a fine as authorized by law if the violation 

alleged would constitute a criminal offense if committed by 

an adult; 

(e) require the performance of community service; 

(f) require the youth, his parents, his guardians, or 

the persons having legal custody of the youth to receive 

counseling services; 

(9) require the medical and psychological evaluation of 

the youth, his parents, his guardians, or the persons having 

legal custody of the youth; 

(h) require the parents, guardians, or other persons 

having legal custody of the youth to furnish ~tteh services 
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as the court may designate; 

(i) order 8~eh further care, treatment, evaluation, or 

relief that the court considers beneficial to the youth and 

the community and that does not obligate funding from the 

department without the department's approval, except that a 

youth may not be placed by a youth court in a residential 

treatment facility as defined in 50-5-101. Only the 

department may, pursuant to subsection (l){b), place a youth 

in a residential treatment facility. 

(j) commit the youth to a mental health facility ifr 

based upon the testimony of a professional person as defined 

in 53-21-102, the court finds that the youth is seriously 

mentally ill as defined in 53-21-102. The youth is entitled 

to all rights provided by 53-21-114 through 53-21-119. Upon 

release or discharge from the mental health facility, the 

youth must be returned to the court for further disposition 

in accordance with this section unless the court order has 

expired or the court no longer retains jurisdiction under 

41-5-205. 

(k) place the youth under home arrest as provided in 

[sections 1 through 6]. 

(2) When a youth is committed to the department, the 

department shall determine the appropriate placement and 

rehabilitation program for the youth after considering the 

recommendations made under 41-5-527 by the youth placement 
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committee. Placement is subject to the following 

limitations: 

{a) A youth in need of supervision may not be placed in 

a youth correctional facility. 

(b) A youth may not be held in a youth correctional 

facility for a period of time in excess of the maximum 

period of imprisonment that could be imposed on an adult 

convicted of the offense or offenses that brought the youth 

under the jurisdiction of the youth court. Nothing in this 

section limits the power of the department to enter into an 

aftercare agreement with the youth pursuant to 53-30-226. 

(c) Ne ! youth may ~ be placed in or transferred to a 

penal institution or other facility used for the execution 

of sentence of adults convicted of crimes. 

(3) A youth placed by the department in a youth 

correctional facility must be supervised by the department. 

A youth placed in any other placement must be supervised by 

the youth probation officer of the youth court having 

jurisdiction over the youth. 

(4) At any time after the youth has been taken into 

custody, the court may, with the consent of the youth in the 

manner provided in 41-5-303 for consent by a youth to a 

waiver of his constitutional rights or after the youth has 

bee~ adjudicdted delinquent or in need of supervision, order 

the youth to be evaluated by the department for a period not 
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to exceed 45 days. The department shall determine the place 

and manner of evaluation. 

(5) No ~n evaluation of a youth may not be performed at 

the Montana state hospital unless s~en the youth is 

transferred to the district court under 41-5-206. 

(6) Any order of the court may be modified at any time. 

In the case of a youth committed to the department, an order 

pertaining to the youth may be modified only upon notice to 

the department and subsequent hearing. 

{7) Whenever the court commits a youth to the 

department, it mH~~ shall transmit with the dispositional 

judgment copies of a medical report and stteh !£Y other 

clinical, predisposition, or other reports and information 

pertinent to the care and t~eatment of the youth. 

4l-5-523. (Effective July l, l99l) Disposition of 

delinquent youth and youth in need of supervision. (1) If a 

youth is found to be delinquent or in need of supervision, 

the youth court may enter its judg~ent making any of the 

following dispositions: 

(a) place the youth on probation; 

(b) commit the youth to the department if the cou~t 

determines that the youth is in need of placement in other 

than the youth's own home;L provided,-howe~e~, that: 

I i J in the case of a youth in need of supervision, the 

court shall determine whether continuation in the home would 
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be contrary to the welfare of the youth and whether 

reasonable efforts have been made to prevent or eliminate 

the need for removal of the youth from his home. The court 

shall include ~~eh ~ determination in the order committing 

the youth to the department. 

(ii) in the case of a delinquent youth who is determined 

by the court to be a serious juvenile offender, the judge 

may specify that the youth be placed in a youth correctional 

facility if the judge finds that ~Heh the placement is 

necessary for the protection of the public; 

(c) crder restitution by the youth or his parents; 

(d) impose a fine as authorized by law if the violation 

alleged would constitute a c~iminal offense if committed by 

an adult; 

(e) require the performance of community service; 

(f) require the youth, his parents, his guardians, or 

the persons having legal custody of the youth to receive 

counseling services; 

(g) require the ~edical and psychological evaluation of 

the youth, his parents, his guardians, or the persons having 

legal custody of the youth; 

(h) require the parents, guardians, or other persons 

having legal custody of the youth to furnish ~Heh services 

as the court may designate; 

(i) order stlen further care, treatment, evaluation, or 
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relief that the court considers beneficial to the youth and 

the community and that does not obligate funding from the 

department without the department's approval, except that a 

youth may not be placed by a youth court in a residential 

treatment facility as defined in 50-5-101. Only the 

department may, pursuant to subsection (l){b), place a youth 

in a residential treatment facility. 

(j) commit the youth to a mental health facility if, 

based upon the testimony of a professional person as defined 

in 53-21-102, the courL finds that the youth ~s seriously 

mentally ill as defined in 53-21-102. The youth is entitled 

to all rights provided by 53-21-114 through 53-21-119. Upon 

release or discharge from the mental health facility, the 

youth must be returned to the court for further disposition 

in accordance with this section unless the court order has 

expired or the court no longer retains jurisdiction under 

41-5-205. 

{k) place the youth under horne arrest as provided in 

[sections 1 through 6}. 

(2) When a youth is committed to the department, the 

department shall determine the appropriate placement and 

rehabilitation program for the youth after considering the 

recommendations made under 41-5-527 by the youth placement 

committee. Placement 

limitations: 

is subject 
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{a) A youth in need of supervision may not be placed in 

a youth correctional facility. 

(b) A youth may not be held in a youth correctional 

facility for a period of time in excess of the maximum 

period of imprisonment that could be imposed on an adult 

convicted of the offense or offenses that brought the youth 

under the jurisdiction of the youth court. Nothing in this 

section limits the power of the department to enter into an 

aftercare agreement with the youth pursuant to 53-30-226. 

(c) No ~ youth may not be placed in cr transfer:-ed to a 

penal institution or other facility used for the execution 

of sentence of adults convicted of crimes. 

(3) A youth placed by the department in a youth 

correctional facility must be supervised by the department. 

A youth placed in any other placement must be supervised by 

the youth probation officer of the youth court having 

jurisdiction over the youth. 

{4) At any time after the youth has been taken into 

custody and before final disposition, the court may, with 

the consent of the youth in the manner provided in 41-5-303 

for consent by a youth to a waiver of his constitutional 

rights or after the youth has been adjudicated delinquent or 

in need of supervision, order the youth to be evaluated for 

a period not to exceed 45 days. The co'Jnty commissioners are 

responsible for ~he cost of the evaluation and may contract 

-18- HB 148 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0148/04 

with the department or other public or private agencies to 

obtain evaluation services. 

(5) Ne ~evaluation of a youth may not be performed at 

the Montana state hospital unless ~tteh the youth 

transferred to the district court under 41-5-206. 

lS 

(6} Any order of the court may be modified at any time. 

In the case of a youth committed to the department, an order 

pertaining to the youth may be modified only upon notice to 

the department and subsequent hearing. 

(7) Whenever the court commits a youth to the 

department, it mtt~~ shall transmit with the dispositional 

jud9ment copies o£ a medical report and ette~ ~ other 

clinical, predisposition, or other reports and information 

pertinent to the care and treatment of the youth." 

Section 10. section 46-18-201, MCA, is amended to read: 

"46-18-201. Sentences that may be imposed. {1) Whenever 

a person has been found guilty of an offense upon a verdict 

or a plea of guilty, the court may: 

{a) defer imposition of sentence, except%n9 except as 

provided in 61-8-714 and 61-8-722 for sentences for driving 

under the influence of alcohol or drugs, for a period, 

except as otherwise provided, not exceeding 1 year for any 

misdemeanor or for a period not exceeding 3 years for any 

felony. The sentenci~g judge rudy impose upor1 the defendant 

any reasonable restrictions or conditions during the period 
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of the deferred imposition. Reasonable restrictions or 

conditions may include: 

(i) jail base release: 

(ii) jail time not exceeding 180 daysi 

(iii) conditions for probation; 

(iv) restitution; 

(v) payment of the costs of confinement; 

(vi) payment of a fine as provided in 46-18-231; 

(vii) payment of costs as provided in 46-18-232 and 

46-18-233; 

(viii) payment of costs of eottr~---~~pe±~ted 

court-appointed counsel as provided in 46-8-113; 

{ix) community servicei 

(x) home arrest as provided in [sections 1 through 6]; 

txtl!!l any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

societyi or 

tx±t(xi~ any combination of the above. 

(b) suspend execution of sentence up to the maximum 

sentence allowed for each particular offense. The sentencing 

judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Reasonable restrictions or conditions may include 

any of those listed in SHb~ee~~o"~ subsection (l)(a)t±t 

~h~ott9h-t±ttattxit. 
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(c) impose a fine as provided by law for the offense; 

(d) require payment of costs as provided in 46-18-232 

or payment of costs of court-appointed counsel as provided 

in 46-8-113; 

(e) commit the defendant to a correctional institution, 

with or without a fine as provided by law for the offense; 

(f} impose any combination of 

through (1)(e). 

subsections ( 1 )(b) 

(2) If e~y ~ financial obligation is imposed as a 

condition under subsection (l)(a), sentence may be deferred 

for a period not exceeding 2 years for ~ny ~misdemeanor or 

for a period not exceeding 6 years for any ~ felony, 

regardless of whether any other conditions are imposed. 

{3) If any restrictions or conditions imposed under 

subsection (l)(a) or (l)(b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail or home arrest time 

already served. 

(4) Except as provided in 46-18-222, the imposition or 

execution of the first 2 years of a sentence of imprisonment 

imposed under the following sections may not be deferred or 

suspended: 45-5-103, 45-5-202(3) rela~ing to dggravated 

assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), ~5-5-503(2) 
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and (3), 45-9-101(2), 

45-9-103(2). 

(3), and (5)(d), 45-9-102(3), and 

(5} Except as provided in 46-18-222, the imposition or 

execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102 may not be deferred or 

suspended. 

(6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 

a defendant who has been convicted of a felony on a prior 

occasion, whether oc not the sentence was imposed. 

imposition of the sentence was deferred, or execution of the 

sentence was suspended. 

(7) If the victim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisonment imposed under 45-5-502(3), 45-5-503, 

45-5-504, 45-5-505, or 45-5-507 may not be deferred or 

suspended. Section 46-18-222 does not apply to the first 30 

days of ~ttch the imprisonment. 

{8} In imposing a sentence on a defendant convicted of 

a sexual offense as defined in 46-23-502, the court may not 

waive the registration requirement provided in 46-18-254, 

46-18-255, and Title 46, chapter 23, part 5. 

{9) A person convicted of a sexual offense, as defined 

itl 46-23-502, and se~tenced to imprisonment tn the state 

prts2n shall enroll in the educational phase of the prison's 
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sexual offender program." 

Section 11. Section 61-8-714, MCA, is am .. nded to r@ad: 

"61-8-714. Penalty for driving under the influence of 

alcohol or drugs. (l) A Except as p~ovided in subsection 

(7), a person convicted of a violation of 61-8-401 shall be 

punished by imprisonment in the county jail for not less 

than 24 consecutive hours or more than 60 days and shall be 

punished by a fine of not less than $100 or more than $500. 

The ~si± IMPRISONMENT sentence may not be suspended unless 

the judge finds that the imposition of the ;a±i IMPRISONMENT 

sentence will pose a ~isk to the defendant's physical or 

mental well-being. 

(2) en Ex~~p~--~~--prev~ded-±n-~~b~ect±on-t~t,-en ON a 

second conviction, he shall be punished by a fine of not 

less than $300 or more than $500 and by imprisonment for not 

less than 7 days, at least 48 hours of wh1c~ must be served 

consecutively, or more than 6 months. Three Exeept--es 

p~ov~~e~--~~--~~bsection--t~77--3 THREE days of the ;e±~ 

IMPRISONMENT sentence may not be suspended unless the judge 

finds that the imposition of the ja±i IMPRISONMENT sentence 

will pose a risk to the defendant's physical or mental 

well-being. 

(3) en Exeept-as-pro~±Ced-±n-~M~~eetion-t~t,-on ON the 

third cr s~bsequent conviction, he shall oe punished by 

1mpr1sonment for a term of not less than 30 days, at least 
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48 hours of which must be served consecutively, or more than 

1 year, and by a fine of not less than $500 or more than 

$1,000. No~w~thst8natn~ Exeepe--a~--pro¥ide~-i"-stt8see~ie" 

t~tt-notw±thstandinq NOTWITHSTANDING any provision to the 

contrary providing for suspension of execution of a sentence 

imposed under 

of the first 10 

this subsection, the imposition or execution 

days of the jaii IMPRISONMENT sentence 

imposed for a third or subsequent offense that occurred 

within 5 years of the first offense may not be deferred or 

suspended. 

(4) In addition 

section, regardless of 

to the punishment 

disposition, the 

provided in this 

defendant shall 

complete 

tre.atment 

an alcohol information course at an alcohol 

program approved by the department of 

institutions, which may, in the sentencing court's 

discretion and upon recommendation of a certified chemical 

dependency counselor, include alcohol or drug treatment, or 

both. On ccnviction of a second or subsequent offense under 

this section, in addition to the punishment provided in this 

section, regardless of disposition, the defendant shall 

complete an alcohol information course at an alcohol 

treatment program approved by the department of 

institutions, which must include alcohol or drug treatment, 

or hath. Each counselor providing education or treatment 

shall, at the commencement of the education or treatment, 
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notify the court that the defendant has been enrolled in a 

course or treatment program. If the defendant fails to 

attend the course or the treatment program, the counselor 

shall notify the court of the failure. As long as the 

alcohol information course and treatment program are 

approved as provided in this subsection, the defendant may 

attend the information course and treatment program of his 

choice. The treatment provided to the defendant at a 

treatment program must be at a level appropriate to his 

alcohol problem, as determined by the judge based upon the 

recommendation from the certified 

counselor. 

chemical dependency 

(5) For the purpose of determining the number of 

convictions under this section, "conviction" means a final 

conviction, as defined in 45-2-101, in this state, 

conviction for a violation of a similar statute in another 

state, or a forfeiture of bail or collateral deposited to 

secure the defendant's appearance in court in this state or 

another state, which forfeiture has not been vacated. An 

offender is considered to have been previously convicted for 

the purposes of this section if less than 5 years have 

elapsed between the commission of the present offense and a 

previous co:--tviction. If there has been no additional 

conviction for an offense under this section for a per1od of 

5 years after a prior conviction herettn~er under thi~ 

-25- HB H8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2 --1 

25 

HB 0149/04 

section, then all records and data relating to the prior 

conviction are confidential criminal justice information as 

defined in 44-5-103 and public access to the information may 

only be obtained by district court order upon good cause 

shown. 

(6) For the purpose of calculating subsequent 

convictions under this section, a conviction for a violation 

of 61-8-406 also constitutes a conviction for a violation of 

61-8-401. 

( 7) 'l'l'l<! EXCEPT FOR THE INITIAL 24 HOuRS ON A FIRST 

OFFENSE OR THE INITIAL 48 HOURS ON A SECOND OR SUBSEQUENT 

OFFENSE, THE court may order that a term of imprisonment 

imposed under this section be served BY IMPRISONMENT under 

home arrest as provided in [sections 1 through 6).'' 

Section 12. Section 61-8-722, MCA, is amended to read: 

"61-8-722. Penalty for driving with excessive blood 

alcohol concentration. ( 1) A Bxeep~--a~--pro~~Oed--~ft 

sttbseet±e~-t~tT-a ~ person convicted of a violation of 

61-8-406 shall be punished by imprisonment for not more than 

10 days and shall be punished by a fine of not less than 

$100 or more than $500. 

(2) an Exeept-83-prov~de0-±~-~~b~ee~ieft-t9tt--on ON a 

second conviction of a violation of 61-8-406, he shall be 

punished by imprisonmen~ fer not less ~han 48 consecutive 

hours or more than 30 days and by a fine of not less than 
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$300 or more than $500. 

(3) en exeept-as-p~ovided-tn-~ttbsee~ion-t1t;--en ON a 

third or subsequent conviction of a violation of 61-8-406, 

he shall be punished by imprisonment for not less than 48 

consecutive hours or more than 6 months and by a fine of not 

less than $500 or more than $1,000. 

(4) The provisions of 61-5-205(2), 61-5-208(2), and 

61-ll-203(2){d) relating to revocation and suspension of 

driver's licenses ~haii apply to any conviction under 

61-8-406. 

( 5) 

sect ior., 

complete 

treatment 

In addition to the punishment 

regardless of disposition, the 

an alcohol information course 

program approved by the 

provided in this 

defendant shall 

at an alcohol 

department of 

institutions, which may include alcohol or drug treatment, 

or both, if considered necessary by the counselor conducting 

the program. Each counselor providing ~~ch education or 

treatment shall, at the commencement of the education or 

treatment, notify the court that the defendant has been 

enrolled in a course or treatment program. If the defendant 

fails to attend the course or the treatment program, the 

counselor shall notify the court of the failure. 

(6) For the purpose of determining the number of 

r.onvictions under this section, ''convictio~·· means a fi~al 

conviction, as defined in ~5-2-101, in this ~tate or a 
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similar statute in another state or a forfeiture of bail or 

collateral deposited to secure the defendant's appearance in 

court in this state or another state, which forfeiture has 

not been vacated. An offender is considered to have been 

previously convicted for the purposes of this section if 

less than 5 years have elapsed between the commission of the 

present offense and a previous conviction. If there has been 

no additional conviction for an offense under this section 

fo~ a period of 5 years after a prior conviction ftere~nder 

under this section, then ~ueft the prior offense shai~ must 

be expunged from the defendant's record. 

lll__~he EXCEPT FOR THE INITIAL 24 HOURS ON A FIRST 

OFFENSE OR THE INITIAL 48 HOURS ON A SECOND OR SUBSEQUENT 

OFF~SE~ ~a& court may order that a term of imprisonment 

imposed under this section be served BY IMPRISONMENT under 

home arrest as provided in [sections 1 through 6].'' 

NEW SECTION. Section 13. Codification instruction. 

(Sections 1 through 6] are intended ~o be codified as an 

integral part of Title 46, chapter 18, and the provisions of 

Title 46, chapter 18, apply to [sections 1 through 6]. 

NEW SECTION. Section 14. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more oE ~ts applications, the part 

remains in effect in all valid applications that are 
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1 severable from the invalid applications. 

2 NEW SECTION. Section 15. Applicability. [This act] 

applies to sentences imposed after [the effective date of 

4 this act]. 

-End-

-29- HB l48 


