
HOUSE BILL NO. 93 

INTRODUCED BY COBB 

BY REQUEST OF THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES 

JANUARY 1, 1991 

JANUARY 7, 1991 

MARCH 27, 1991 

MARCH 28, 1991 

APRIL 3, 1991 

APRIL 4, 1991 

APRIL 5, 1991 

APRIL 5, 1991 

APRIL 13, 1991 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON HUMAN SERVICES & AGING. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ON MOTION, SEGREGATED FROM COMMITTEE 
OF WHOLE REPORT AND REREFERRED TO COMMIT~EE 
ON APPROPRIATIONS. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

SECOND READING, DO PASS AS AMENDED. 

ON MOTION, RULES SUSPENDED. BILL 
PLACED ON THIRD READING. 

THIRD READING, PASSED. 
AYES, 60; NOES, 38. 

ENGROSSING REPORT. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON TAXATION. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 



APRIL 16, 1991 

APRIL 17, 1991 

APRIL 17, 1991 

APRIL 18, 1991 

APRIL 19, 1991 

APRIL 20, 1991 

APRIL 23, 1991 

APRIL 24, 1991 

APRIL 24, 1991 

APRIL 24, 1991 

APRIL 25, 1991 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 46; NOES, 3. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

CONFERENCE COMMITTEE REPORTED. 

ON MOTION, CONFERENCE COMMITTEE 
DISSOLVED. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
DISSOLVED. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

FREE CONFERENCE COMMITTEE REPORTED. 

SECOND READING, FREE CONFERENCE 
COMMITT.EE REPORT REJECTED. 

ON MOTION, PREVIOUS ACTION 
RECONSIDERED. 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 



APRIL 25, 1991 

APRIL 25, 1991 

THIRD READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

IN THE SENATE 

FREE CONFERENCE COMMITTEE 
REPORT ADOPTED. 

IN THE HOUSE 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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HOOSE BILL NO. 93 

I N1'RODUCED BY COBB 

BY REQUEST OF THE DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO IMPOSE A UTILIZATION 

FEE ON EACH NURSING FACILITY f"OR EACH BED DAY BEGINNING IN 

FISCAL YEAR 1993; TO AUTHORIZE THE DEPARTMENT OF REVENUE TO 

COLLECT THE FEE; TO REQUIRE PROCEEDS FROM THE FEE TO BE 

DEPOSITED IN THE GENERAL FUND; AND PROVIDING EFFECTIVE 

DATES," 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

[section 10] grants the department of revenue authority to 

adopt rules necessary to implement and administer (sections 

1 through 10], 

It is the intent of the legislature that, in adopting 

rules, the department: 

{1) provide procedures and forms for reporting be0 Jays 

that are subject to payment of the utilization fee imposed 

in [section 2} ~ 

(2) establish requirements for the mainterldnce of 

records and other documents required to e11sure proper 

payment of the utilization fee; 
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(3) develop a process for the estimation and collection 

of delinquent or unpaid f~es; 

(4) provide a process for the reconciliation of 

dispute::; relating to the payment of utilization tees; and 

{S) establish other procedures for the efficient 

administration of the utilizatio11 fee. 

E:::: IT ENACTED BY THE LF.GISI.A'TURF. OF THE STATE OF ~ONTANA: 

NEW SECTION. Section 1. Definitions. For purpose::; uf 

[sections 1 through lOj, ~nless the co~text requires 

otherwise, the following definitions apply: 

( 1) ''Bed day'' means each whole 24-hour period that a 

resident of a nursing facility is present in the facility 

and receiving skilled nurs1ng ca~e, intermediate nursing 

care, or intermediate developmental disability care or in 

which a bed is held for a resident ~hile he ~s on temporary 

leave from the fdcility, regardless of thP sou=ce of payment 

for the resident's care. The tern also includes the day of a 

resident's admission to a nurs1ng facility ar~d the day of 

the rcsidenl's death, e~en though the resident is present 

less than a whole 24-r.our period on these days. 

( 2) "Calendar quartt:!r" means tl'.C' pcriJd of 3 

consecutive months ending March 31, Ju""le 30, Septemher 30, 

8r D('CL·mbe r 31 . 

( l) ''Nurs:rlq f~cility'' or ''fac~lity'' rnean6 a health 
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/113 cp 



HB 0093/01 

1 care facility licensed by the department of health and 

2 environmental sciences as a long-term care facility to 

3 provide skilled nursing care, intermediate nursing care, or 

4 intermediate de1.:elopmental disability care. The term 

5 includes all nursing facilities, whettter they are: 

6 (a) operated as nonprofit or for-profit facili~ies; 

7 (bJ freestanding or part of anolher health care 

8 facility. or 

9 (c) publicly or privately operated. 

10 (4) "Ski"1ed nursing care", ''intermediate nursing 

11 care'', and ''intermediaLe deve~opmenlcil disability care'' have 

12 the same meaning as those terms are defined in 50-5-101. 

13 (5) 11 Report" mear'.S the report of bed days required in 

14 [section 3]. 

15 (6) ''Utilization fee'' or ''fee'' means the fee required 

16 to be paid for each bed day in a nursing facility, a~ 

17 provided in [section 2]. 

18 NEW SEC'l'lON. Section 2. Utili zalion fee for bed days -------
19 in nursing facilities. A nursing facility in the stdte shall 

20 pay to the department of revenue a utilization fee in the 

21 amount of $1 for eacl1 bed day in the facility. 

22 NEW SECTTON. Section 3. Reporting and collection of 

23 fee. A nurs1ng facility shall report to the department of 

24 revenue, followi:1g the enJ of each calendar quarter, the 

25 tlUnlber of bed days in the facility during the quarter. The 
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HB 0093/01 

report must be in the form prescribed by the department and 

is due within 30 days following the end of each calendar 

quarter. The report must be accompanied by a payment in an 

arr.ount equal to the fee required to be paid under (sect ion 

2 1. 

NEW SECT~ON. Section 4. Audit records. ( 1) The 
-·--

Cepartmenl of revenue may audit the records and other 

documPnts of any nursing facility to ensure that the proper 

utilization fee has been collected. 

{2) The depurtment may requi:e the facility to provide 

records and other documentation, including books, ledgers, 

and registers, necessary for the department to verify the 

proper amount of the utilization fee paid. 

{3) A facility shall maintain and make available for 

inspection sufficient records and other documentation to 

demonstrate the number of bed days in Lhe facility subject 

to the utilizdtion fe~. The facility shall maintain these 

records for a period of at least 5 years from the date the 

reporl is due. 

(4) The amount of the fee due based on a report must be 

determined by the departmPnt within 5 years after the date 

the report is due. Except in the case of a facility that 

purposely and knowingly tiles a fdlse report with tt1e intent 

to evade pdyment of the fee, tht' dCIJdrtment is bar L-ed after 

the 5-year period from revisi11~ the repcr~ or recomputing 

-·-
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the amot1nt of the utilization fee owed. A proceeding for th~ 

collection of unpaid fees may not be instituted unless 

notice for collection of the unpaid fee i~ provided within 

the 5-year period after the report is due. 

(5) A nursing facility may file an application with the 

department to rev1se a report if the application is filed 

within 5 years from the date the report was due. 

NEW SECTION. Section 5. Penally and interest foe 

delinquent tees waiver. (l) Utilizdtion fees ace 

delinquent if they are not paid within the time specified in 

[section 3}. The department shall assess a penalty of 10% of 

the amount of delinquent fees plus interest at the rate of 

1% a month computed on the total of fees and penalty due. 

Interest is computed from the dat~ the fees were due to the 

date of payment. 

{2} The penalty provided for in subsection (l) may be 

waived by the department if the facility demonstrates to the 

department reasonable cause for the failure to file the 

report or to pay the fee within the time specified in 

[section 3]. 

NEW SF.CTION. Section 6. Estimation of feP upon failure 

to file a report or pay the fee-- notice. {l) If a nursing 

facility fai1s or refuses to file the report or pay t~e fee 

24 within the time specified in (section 3], the department of 

2'> revenue shcill estimate the total n~mber of b~d ddy~ ln the 
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facility du1·ing the calendar quarter and calculate the 

amount of the fee due. 

(2) The depdrtment shalL mail to the facility described 

in subsecti·Jn (l) a notice staling the basis and amount of 

the fee and demanding payment of the fee, including 

penalties and interest. The notice must advise the facility 

that if payment is not made, a warrant for distraint may be 

filed. 

NEW SECTION. Section 7. warrant for distraint. If the 

utilization fee is not paid when due, the depurtment of 

revenue ffiay issGe a warrant for distraint as provided in 

Title 15, chapter 1, part 7. The resulting lien has 

precedence over any claim, lien, or demand filed and 

recorded after the lien under the warrant is perfected. 

NEW SEC';.- lON. Section 8. Disposition of fee. All 

proceeds frvm t: e collection of utilization fees, including 

penalties and interest, must be deposited in the state 

general fund. 

NEW SECTION. Section 9. Relation to other taxes and 

fees. The utilization fee imposed under [section 3] is in 

addition to any other tdxes and fees required by law 

pa1d by nursir.g facili:.ie3. 

NEW SECTICJtc. Section 10. Rulemaking authority. ____ , __ 

to be 

T~•e 

deparlment c~ re\·~r!ue may adopt rt1les necessary to impleme~t 

2~ a11d admi11i~r~r l-·~cl~uns l through 10). 

-6 



HB 0093/01 

1 NEW SECTION. Section 11. Codification instruction. 

2 (Sections 1 through 10] are intended to be codified as an 

3 integral part of Title 15, and the provisions of Title 15 

4 apply to [sections 1 through 10]. 

5 NEW SECTION. Section 12. Effective dates 

6 applicability. (l) [Sections 10, 11, and this section] are 

7 effective October 1, 1991. 

8 {2) [Sections 1 through 9] are effective July 1, 1992, 

9 and apply to all bed days on or after July 1, 1992. 

-End-

-7-... 



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0093, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act to impose a utilization fee on each nursing facility for each bed day beginning in fiscal year 1993; to authorize the 
Department of Revenue to collect the fee; to require proceeds from the fee to be deposited in the general fund; and 
providing effective dates. 

ASSUMPTIONS: 
l. There are 98 licensed nursing facilities in Montana with a total of 7,016 licensed beds (Department of Social and 

Rehabilitation Services). 
2. The average bed daily occupancy rate is 92% (SRS). 
3. The fee is not applicable to Intermediate Care Facilities for the Mentally Retarded (SRS). 
4. The fee will be collected quarterly. The Department of Health will notify the Department of Revenue quarterly of 

facilities subject to the fee. 
5. The fee will only generate three quarters of collections in FY 1993. 
6. Only summary management reports will be required. 
7. On-line input will be required. 
8. The proposed legislation will require a new 0.25 FTE, grade 8, beginning April l, 1992, plus related operating expenses 

and computer equipment to carry out tax processing. 
9. The proposed legislation will generate approximately $1,767.000 in FY93 and $2,356,000 annually thereafter. All revenue 

from the fee will be deposited in the state general fund. 

FISCAL IMPACT: 
Department of Revenue: 

FY 92 
Current Law Pro2osed Law 

Ex2enditures: 
FTE 0 0.06 
Personal Services 0 287 
Operating Expenses 0 585 
Equipment 0 4 430 

Total 0 5,302 
Funding: 
General Fund 0 5,302 

<~dCage 2) 

, ~ ;-;()-r/ 
ROD SUNDSTED, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

Difference 

0.06 
287 
585 

4 430 
5,302 

5,302 

Current Law 

0 
0 
0 
0 

0 

J './ )./ .. '?:._J /1 / I/ 
/ . --~ I, , r-

JOliN COBB. PRI~Y SPONSOR 
., 

FY 93 
Pro12osed Law 

0.25 
3,898 

355 
0 

4,253 

4,253 

Fiscal Note l,r HBOOq3 c;s introduced 

Difference 

0.25 
3,898 

355 
0 

4,253 

4,253 

DATE 

H8 93 



Fiscal Note Request H80093, as introduced 
Form BD-15 
Page 2 

Revenues: 

Current Law 
Nursing Facility 
Utilization Fee 0 

Net General Fund 0 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 

FY 92 
Pro:11osed Law 

0 

(5,302) 

FY 93 ------
Difference Current Law Proposed Law Difference 

0 0 1,767,000 1,767,000 

(5,302) 0 1,767,000 1,767,000 

Annual operating costs will be approximately $4,250 in future years. Net general fund revenue will be approximately 
$2,351,750 per annum beginning in FY94. 



STATE 0~ ~0\TANA - ~lSCAL NOTE 
Form BD-lS 

Jn ctmpliance with c; -.. ,Tit:<·ll t·cquest, there is !Jc>rei>v submitted a Fisccll Note foJ: I!B0093. thi<d readicP_ 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act to impose a utilizatiotl fee on nursing facilities for bed days reimbursed by tl1ird-party payors beginning in fiscal 
year 1992; to authorize the Department of Revenue to collect the fee: to provide for the assessment, collection, and 
refund of the fee: to require proceeds from the fee to be used for certain medicaid reimbursements. 
ASSUMPTIONS: 
1. There are 98 1 icensed facilities in Montana with a total of 7, 194 1 icensed beds (SRS) . 
2. The average bed daily occupancy rate is 90% (SRS). 
3. Approximately 69% of all nursit1g facility patients' costs are paid by a third party (SRS). 
4. The fee does not apply to facilities licensed to provide intermediate developmental disability care. 
5. The utilization fee is $1.25 per third-party payor bed day in FY92 and $1.50 during FY93. 

FISCAL IMPACT: 
De2artment of Revenue 

Expenditures: Current Law 
FTE 0.00 
Personal Services 0 
Equipment Costs 0 
Operating Costs 0 

Total 0 
Funding 
General Fund 0 

De12artment of Social and Rehabilitation Services 
Benefits & Claims 0 
Funding: 
Utilization fee (02) 
Federal Funds 

Total 

Revenues: 
Nursing Fac. Util. Fee (02) 

Excess Fee to General Fund 

~et Impa~t to General Fund 

ROD SUNDSTED. BUDGET 

0 
0 
0 

0 

FY 92 
ProJ2osed Law 

0.06 
287 

4.430 
585 

5.302 

5,302 

3,264,849 

923.626 
2.341 223 
3.264.849 

2,038.000 

Difference 
0.06 

287 
4,430 

585 
5,302 

5,302 

3,264,849 

923.626 
2.341.223 
3.264,849 

2,038.000 

1, 114.3 74 

1 . l il<l. 0 72 

Current Law 
0.00 

0 
0 
0 
0 

0 

0 

0 
0 
0 

0 

SOR 

FY 93 
ProJ2osed Law 

0.25 
3,898 

0 
355 

4,253 

4,253 

5,214,594 

1,465,301 
3 749 293 
5. 214.594 

2,446,000 

Difference 
0.25 

3,898 
0 

355 
4,253 

4,253 

5,214,594 

1,465,301 
3,749,293 
5,214,594 

2,446,000 

980,699 

DATE 

tlf3 t:tJ-IJL 
Office of Budget and Program rianning 

Fi SL'.'l 1 third readin 

o~t ~ f H~X-
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APPROVED BY COMM. ON 
HUMAN SERVICES AND AGING 

HOUSE BILL NO. 93 

INTRODUCED BY COBB 

BY REQUEST OF THE DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO IMPOSE A UTILIZATION 

FEE ON BA€H-NHRSTN6-PA€TcT~¥ NURSING FACILITIES FOR BA€H-BBB 

BA¥ BED DAYS REIMBURSED BY THIRD-PARTY PAYORS BEGINNING IN 

FISCAL YEAR ±993 ~; TO AUTHORIZE THE DEPARTMENT OF 

REVENUE TO COLLECT THE FEE; TO PROVIDE FOR THE ASSESSMENT, 

COLLECTION, AND REFUND OF THE FEE; TO REQUIRE PROCEEDS FROM 

THE FEE TO BE BBP9ST~BB-TN-~HB-6BNBRAb-PHNB USED FOR CERTAIN 

MEDICAID REIMBURSEMENTS; TO PROVIDE AN APPROPRIATION; AND 

PROVIDING EFFECTIVE DATES, AN APPLICABILITY DATE, AND A 

TERMINATION DATE." 

WHEREAS, THE LEGISLATURE RECOGNIZES THAT THE FAILURE TO 

FULLY FUND THE COST OF NURSING HOME CARE FOR MEDICAID 

BENEFICIARIES CREATES A BURDEN ON INDIVIDUALS WHO PAY 

PRIVATELY FOR NURSING HOME CARE BY SHIFTING COST FROM 

MEDICAID TO NON-MEDICAID RESIDENTS IN OUR STATE•s NURSING 

HOMES; AND 

WHEREAS, THE STATE HAS THE POTENTIAL OF FACING A LAWSUlT 

FROM. NURSING HOMES IF 'I'HE LEGISLATURE FAILS ___ _!'_Q_ ___ FULLY FUND 

THE COST OF NURSING HOME CARE; AND 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

J..7 

18 

19 

20 

21 

22 

23 

: .; 

2' 

HB 0093/02 

WHEREAS, THE LEGISLATURE DESIRES TO ALLEVIATE THE 

COST-SHIFTING FROM MEDICAID TO OTHER PATIENTS, WHILE BEARING 

IN MIND THE FINANCIAL CIRCUMSTANCES FACING THE STATE; AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO FIND 

CREATIVE FINANCING SOLUTIONS AND TO MAXIMIZE FEDERAL 

PARTICIPATION IN THE COST OF ?ROG~~S WHEREVER POSSIBLE; AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO USE THE 

UTILIZATION FEE ESTABLISHED IN THIS BILL AS A MEANS OF 

PROVIDING ADDITIONAL MEDICAID REIMBURSEMENTS TO NURSING 

HOMES; AND 

~4EREAS, IT IS THE INTENT OF TEE LEGISLATURE THAT 

NURSING HOMES CAREFULLY CONSIDER THE INCREASED MEDICAID 

REVENUES MADE AVAILABLE BY THIS LEGISLATION WHEN DETERMINING 

REASONABLE RATES TO BE CHARGED TO NON-MEDICAID PATIENTS IN 

THEIR FACILITIES; AND 

WHEREAS, THE LEGISLATURE ENACTS THE FOLLOWING 

LEGISLATION AS A MEANS OF RELIEVING PRIVATELY PA'iiNG 

INDIVIDUALS lN NURSING HOMES FROM THE BURDEN OF COSTS 

SHIFTED FROM THE MEDICAID PROGRAM AND OF MAXIMIZING FEDERAL 

FUNDING OF THIS PROGRAM. 

STATEMENT OE' INTENT 

A statemen~ of intent 1s requ1red for this bill necause 

~section +H ~~] grants :he depar=~e~: ~~ :eve~ue authority 

tC' a.dopt rolif"s nPcf;'ssary :o :..v.pler:-,e:~.t <Jnd a.dminister-

-2- HB 93 
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HB 0093/02 

[sections 1 through %8 15]. 

It is the intent of the legislature that, in adopting 

rules, the department: 

(1) provide procedures and forms for reporting bed days 

that are subject to payment of the utilization fee imposed 

in [section 2]; 

(2) establish requirements for the maintenance of 

records and other documents required to ensure proper 

payment of the utilization fee; 

(3) develop a process for the estimation and collection 

of delinquent or unpaid fees; 

(4) provide a process for the reconciliation of 

disputes relating to the payment of utilization fees; and 

(5) establish other procedures for the efficient 

administration of the utilization fee. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For purposes of 

[sections 1 through ~9 15], unless the context requires 

otherwise, the following definitions apply: 

(1) "Bed day" means each whole 24-hour period that a 

resident of a nursing facility is present in the facility 

and receiving skilled nursing care, OR intermediate nursing 

care7-or-in~erm.ed.-i:a~e-de¥eiepmertt:a±-e.~sab.;.!.;.ey--eat"e or in 

which a bed is held for a resident while he is on temporary 

-3- HB 93 
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HB 0093/02 

leave from the facility7-~e~arft~ess-er-~he-souree-or-payment 

!er-the-resident~s-eare. THE TERM INCLUDES ALL PERIODS FOR 

WHICH THE NURSING FACILITY IS REIMBURSED BY A THIRD-PARTY 

PAYOR, INCLUDING BUT NOT LIMITED TO A PRIVATE OR 

GOVERNMENTAL INSURER OR PUBLIC ASSISTANCE PROGRAM, BUT IT 

DOES NOT INCLUDE ANY PERIOD FOR WHICH THE NURSING FACILITY 

MAY BE REIMBURSED ONLY BY THE RESIDENT, A FRIEND OF THE 

RESIDENT, OR A MEMBER OF THE RESIDENT'S FAMILY. The term 

also includes the day of a resident's admission to a nursing 

facility and the day of the resident's death, even though 

the resident is present less than a whole 24-hour period on 

these days. 

( 2) "Calendar quarter" means the 

consecutive months ending March 31, June 30, 

or December 31. 

period of 3 

September 30, 

(3) "DEPARTMENT" MEANS THE DEPARTMENT OF REVENDE. 

t3tlll_ "Nursing facility" or 11 facility'' means a health 

care facility licensed by the department of health and 

environmental sciences as a %eftg-~e~m-ea~e NURSING facility 

to provide skilled nursing care7 OR intermediate nursing 

care7--or--~ft~ermed+a~e--deYe%opmen~a%--disaBiiity-eare. The 

term includes sii nursing facilities, whether they are: 

(a) operated as nonprofit or for-profit facilities; 

(b) freestanding or part of another health care 

facility; or 

-4- HB 93 
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(c) publicly or privately operated. 

t4ti_ll "Skilled nursing care"; AND 11 intermediate 

nu r si nq care 11 T-tn~td--llinte~media-et!'--l!!e•eTepmente:i--di~abi 1:-t~y 

ea~eu have the same meaning as those terms are defined in 

50-5-101. 

t5t1...§1_ "Report" means the report of bed days required 

in [section 3]. 

t6t.l2l "Utilization fee" or "fee" means the fee 

required to be paid for each bed day in a nursing facility, 

as provided in [section 2]. 

NEW SECTION. Section 2. Utilization fee for bed days 

in nursing facilities. A nursing facility in the state shall 

pay to the department of revenue a utilization fee in the 

amount of $i ~ for each bed day in the facility DURING 

FISCAL YEAR 1992 AND $1.50 FOR EACH BED DAY IN THE FACILITY 

DURING FISCAL YEAR 1993. 

NEW SECTION. Section 3. Reporting and collection of 

fee. ill A nursing facility shall report to the department 

of revenue, following the end of each calendar quarter, the 

number of bed days in the facility during the quarter. The 

report must be in the form prescribed by the department and 

is due with-i-,--39--eeys-£o3::iowi-n9-the-end: ON OR BEFORE THE 

LAST DAY OF THE MONTH FOLLOWING THE CLOSE of each calendar 

quarter. ·rhe report must be accompanied by a payment 1n dn 

amount equal to the fee required to be paid under [section 
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21. 

(2) THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 

SHALL PROVIDE THE DEPARTMENT AT THE END OF EACH CALENDAR 

QUARTER WITH A LIST OF FACILITIES AS DEFINED IN [SECTION 

.u..!l.l.!. 
NEW SECTION. Section 4. Audit records. (l) The 

department of revenue may audit the records and other 

documents of any nursing facility to ensure that the proper 

utilization fee has been collected. 

{2) The department may require the facility to provide 

records and other documentation, including books, ledgers, 

and registers, necessary for the department to verify the 

proper amount of the utilization fee paid. 

(3) A facility shall maintain and make available for 

inspection BY THE DEPARTMENT sufficient records and other 

documentation to demonstrate the number of bed days in the 

facility subject to the utilization fee. The facility shall 

maintain these records for a period of at least 5 years from 

the date the report is due. 

t4t--~fte-ame~~t-of-ehe-Eee-d~e-be~ed-o~-a-~epere-m~s~-be 

deeerm±ned--by--the-eepa~~me~t-w±th±n-5-yea~~-ar~er-the-date 

tke-repe~e-±~-d~e.-Ex~ep~-~~-~he-ee~e--ef--e--Eae±t±ty--ehat 

~~epo~ely-a"d-~nowtn~ty-~±te~-~-£ai~e-~epo~t-w~th-the-±ntent 

te--~~~de-pttymen~-o£-~~~-fee7-~he-dep6reme~~-~~-bar~e~-~fte~ 

~~e-5-ye~~-per%od-£eom-eev~~~nq-~~e--repert--or--reeompHe±n~ 
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~fte-ameunt-cr-~he-at%%~2a~~en-£ee-ewed7-A-preeeediftq-rer-~~e 

ee±ieee~eft--o£--~ftpeid--£ees--may--fte~--be-~ne~~e~eed-anfes~ 

net~ee-£er-ee%%ee~~en-e£-e~e-~npa±d-ree-is--pre~tfted--withi" 

~fte-5-year-~eried-af~er-the-repert-ie-d~e~ 

t5t--A-n~rstn~-£aei~i~y-may-ri~e-an-spp~ieat±on-w±th-the 

depa~tmene--to--re•ise--a-reper~-~f-t~e-appiieat~on-is-~~~e~ 

w~~ft~n-5-years-rrem-the-date-~he-repert-was-d~e~ 

NEW SECTION. SECTION 5. PERIODS OF LIMITATION. _Ll) 

EXCEPT AS OTHERWISE PROVIDED IN THIS SECTION, A DEFICIENCY 

MAY NOT BE ASSESSED OR COLLECTED WITH RESPECT TO THE QUARTER 

FOR WHICH A REPORT IS FILED UNLESS THE NOTICE OF ADDITIONAL 

FEES PROPOSED TO BE ASSESSED IS MAILED WITHIN 5 YEARS FROM 

THE DATE THE REPORT WAS FILED. FOR THE PURPOSES OF THIS 

SECTION, A REPORT FILED BEFORE THE LAST DAY PRESCRIBED FOR 

FILING IS CONSIDERED FILED ON THE LAST DAY. IF, BEFORE THE 

EXPIRATION OF THE PERIOD PRESCRIBED FOR ASSESSMENT OF THE 

FEE, THE FACILITY CONSENTS IN WRITING TO AN ASSESSMENT AFTER 

THE 5-YEAR PERIOD, THE FEE MAY BE ASSESSED AT ANY TIME PRIOR 

TO THE EXPIRATION OF THE PERIOD AGREED UPON. 

(2) A REFUND OR CREDIT MAY NOT BE PAID OR ALLOWED WITH 

RESPECT TO THE YEAR FOR WHICH A REPORT IS FILED AFTER 5 

YEARS FROM THE LAST DAY PRESCRIBED FOR FILING THE REPORT OR 

AFTER l YEAR FROM THE DATE OF THE OVERPAYMENT, WHICHEVER 

PERIOD EXPIRES LATER, UNLESS BEFORE THE EXPIRATION OF THE 

PERIOD, THE FACILITY FILES A CLAIM OR THE DEPARTMENT HAS 
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DETERMINED THE EXISTENCE OF THE OVERPAYMENT AND HAS APPROVED 

THE REFUND OR CREDIT. IF THE FACILITY HAS AGREED IN WRITING 

UNDER THE PROVISIONS OF SUBSECTION (1) TO EXTEND THE TIME 

WITHIN WHICH THE DEPARTMENT MAY PROPOSE AN ADDITIONAL 

ASSESSMENT, THE PERIOD WITHIN WHICH A CLAIM FOR REFUND OR 

CREDIT IS FILED OR A CREDIT OR REFUND ALLOWED IN THE EVENT 

NO CLAIM IS FILED IS AUTOMATICALLY EXTENDED. 

NEW SECTION. Section 6. Penalty and interest for 

delinquent fees waiver~ f%t--H~~%izatieft---fee~---a~e 

de±inq~en~-*£-~~ey-a~e-ftot-paid-wi~hift-eft~-time-speei~iea-*" 

tseet±on-3+o-~he-de~a~tment-sha±±-assess-a-p~na%ty-o£-i&%-e£ 

the--~me~nt--o£-de%inq~ent-£ees-~%~s-interest-at-~he-rete-e~ 

i%-e-mentft-eemputed-on-tfte-tete±-e£-£ees--and--pefta±ty--dtteo 

fnterest--~8-eempated-trom-the-date-ehe-tees-we~e-dtte-to-tne 

date-oE-paymento 

t%t--~h~-~na%ty-provid~d-rer-in-subseetien-t%t--may--be 

wei•ed-by-the-depa~tment-i£-the-facility-demenst~atee-te-the 

depa~tment--reasona~ie--ea~se--for--the--rail~re-~e-rile-~fte 

r~~e~~-er-te-pay--the--re~--w~t"i~--the--time--specir±ed--ift 

tseet%en-3f• (1) IF THE FEE FOR ANY FACILITY IS NOT PAID ON 

OR BEFORE THE DUE DATE OF THE REPORT AS PROVIDED IN [SECTION 

3(1)], A PENALTY OF 10% OF THE AMOUNT OF THE FEE DUE MUST BE 

ASSESSED UNLESS IT IS SHOWN THAT THE FAILURE WAS DUE TO 

REASONABLE CAUSE AND NOT NEGLECT. 

(2) IF ANY FEE DUE UNDER [SECTION 2] IS NOT PAID WHEN 
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DUE, INTEREST IS ADDED TO THE TAX DUE AT THE RATE OF 12% A 

YEAR FROM THE DUE DATE UNTIL PAID. 

NBW-SEe~~eN~--seeeten-6.--es~tma~ion-o£-r@e-~~en-failtl~@ 

te-f~l~-a-repert-er-pay-~he-£ee----~eeieeo-tlt-£i-a--n~rs±n~ 

£ae±~ity--£eil~-er-~eftlee~-te-£±±e-ehe-repore-o~-~ay-t"e-£ee 

w±t"±n-tfte-~±me-spee±£±ed-±n-tseet±en-3tT-tfte-depertment--of 

revenHe--e~ai~--ee~±mate-the-teta!-nttmber-or-ee~-~aye-±n-tfte 

£ae±l~ty-d~r±n~--tne--ea%endar--qttarter--and--ea%e~late--tfte 

amoHnt-ef-tfte-fee-~tteo 

tit--~he-departmen~-shai%-ma±l-te-the-£ae±%±ty-deser±bed 

±n--~ttb~eetien--tlt-a-netiee-statin~-tne-eae±e-ene-emettnt-e£ 

the--£ee--end--demand±nq--payment--o£--the--£ee,---±ne%udinq 

peftft~~±e~--aftd-±ft~e~es~~-~he-ne~~ee-m~se-ed•~~e-~~e-fae~%±~y 

that-!r-payment-is-net-made7-a-w~r~ane-rer-distra~ftt-may--be 

hied~ 

NEW SECTION. SECTION 7. ESTIMATED FEE ON FAILURE TO 

FILE. (1) IF A FACILITY FAILS TO FILE THE REPORT AS 

REQUIRED, THE DEPARTMENT IS AUTHORIZED TO MAKE AN ESTIMATE 

OF THE FEES DUE FROM THE FACILITY FROM ANY INFORMATION IN 

ITS POSSESSION. 

(2) FOR THE PURPOSE OF ASCERTAINING THE CORRECTNESS OF 

ANY REPORT OR FOR THE PURPOSE OF MAKING AN ESTIMATE OF BED 

DAY USE OF ANY FACILITY WHERE INFORMATION HAS BEEN OBTAINED, 

THE DEPARTMENT MAY: 

(A) EXAMINE OR CAUSE TO HAVE EXAMINED BY ANY DESIGNATED 
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AGENT OR REPRESENTATIVE ANY BOOKS, PAPERS, RECORDS, OR 

MEMORANDA BEARING UPON THE MATTERS REQUIRED TO BE INCLUDED 

IN THE REPORT; 

(B) REQUIRE THE ATTENDANCE OF ANY OFFICER OR EMPLOYEE 

OF THE FACILITY RENDERING THE REPORT OR THE ATTENDANCE OF 

ANY OTHER PERSON IN THE PREMISES HAVING RELEVANT KNOWLEDGE; 

AND 

(C) TAKE TESTIMONY AND REQUIRE PRODUCTION OF ANY OTHER 

MATERIAL FOR ITS INFORMATION. 

NEW SECTION. SECTION 8. DEFICIENCY ASSESSMENT 

HEARING. (1) IF THE DEPARTMENT DETERMINES THAT THE AMOUNT OF 

FEES DUE ARE GREATER THAN THE AMOUNT DISCLOSED BY THE 

REPORT, IT SHALL MAIL TO THE FACILITY A NOTICE OF THE 

ADDITIONAL FEES PROPOSED TO BE ASSESSED. WITHIN 30 DAYS 

AFTER THE MAILING OF THE NOTICE, THE FACILITY MAY FILE WITH 

THE DEPARTMENT A WRITTEN PROTEST AGAINST THE PROPOSED 

ADDITIONAL FEES, SETTING FORTH THE GROUNDS UPON WHICH THE 

PROTEST IS BASED, AND MAY REQUEST IN ITS PROTEST AN ORAL 

HEARING OR AN OPPORTUNITY TO PRESENT ADDITIONAL EVIDENCE 

RELATING TO ITS FEES LIABILITY. IF NO PROTEST IS FILED, THE 

AMOUNT OF THE ADDITIONAL FEES PROPOSED TO BE ASSESSED 

BECOMES <INAL UPON THE EXPIRATION OF THE 30-DAY PERIOD. IF 

SUCH PROTEST IS FILED, THE DEPARTMENT SHALL RECONSIDER THE 

?ROP~~~ AS.Sr.:SSMENT AND, IF THE fACILITY HAS SO REQU;;-ST~ 

SHALL l-;RANT ~HE FACILITY AN ORAL HEARING. AcTER 

-10- C!B 93 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0093/02 

CONSIDERATION OF THE PROTEST AND THE EVIDENCE PRESENTED IN 

THE EVENT OF AN ORAL BEARING, THE DEPARTMENT'S ACTION UPON 

THE PROTEST IS FINAL WHEN IT MAILS NOTICE OF ITS ACTION TO 

THE FACILITY. 

(2) WHEN A DEFICIENCY IS DETERMINED AND THE FEES BECOME 

FINAL, THE DEPARTMENT SHALL MAIL NOTICE AND DEMAND TO THE 

FACILITY FOR PAYMENT, AND THE FEES BECOME DUE AND PAYABLE AT 

THE EXPIRATION OF 10 DAYS FROM THE DATE OF THE NOTICE. AND 

DEMAND. INTEREST ON ANY DEFICIENCY ASSESSMENT BEARS INTEREST 

FROM THE DATE SPECIFIED IN [SECTION 5] FOR PAYMENT OF THE 

FEES. A CERTIFICATE BY THE DEPARTMENT OF THE MAILING OF THE 

NOTICES SPECIFIED IN THIS SECTION IS PRIMA FACIE EVIDENCE OF 

THE COMPUTATION AND LEVY OF THE DEFICIENCY IN THE FEES AND 

OF THE GIVING OF THE NOTICES. 

NEW SECTION. SECTION 9. CLOSING AGREEMENTS. ( 1) THE 

DIRECTOR OF THE DEPARTMENT OR ANY PERSON AUTHORIZED IN 

WRITING BY HIM IS AUTHORIZED TO ENTER INTO AN AGREEMENT WITH 

ANY FACILITY RELATING TO THE LIABILITY OF THE FACILITY IN 

RESPECT TO THE FEES IMPOSED BY [SECTIONS 1 THROUGH 15] FOR 

ANY PERIOD. 

(2) AN AGREEMENT UNDER THIS SECTION IS FINAL AND 

CONCLUSIVE, AND EXCEPT UPON A SHOWING OF FRAUD OR 

MALFEASANCE OR MISREPRESENTATION OF A MATERIAL FACT: 

(A) THE CASE MAY NOT BE REOPENED AS TO MATTERS AGREED 

UPON OR THE AGREEMENT MODIFIED BY ANY OFFICER, EMPLOYEE, OR 

-11- HB 93 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0093/02 

AGENT OF THIS STATE; AND 

(B) IN ANY SUIT, ACTION, OR PROCEEDING UNDER THE 

AGREEMENT OR ANY DETERMINATION, ASSESSMENT, COLLECTION, 

PAYMENT, ABATEMENT, REFUND, OR CREDIT MADE IN ACCORDANCE 

WITH THE AGREEMENT, THE AGREEMENT MAY NOT BE ANNULLED, 

MODIFIED, SET ASIDE, OR DISREGARDED. 

NEW SECTION. SECTION 10. CREDIT FOR OVERPAYMENT 

INTEREST ON OVERPAYMENT. (1) IF THE DEPARTMENT DETERMINES 

THAT THE AMOUNT OF FEES, PENALTY, OR INTEREST DUE FOR ANY 

YEAR IS LESS THAN THE AMOUNT PAID, THE AMOUNT OF THE 

OVERPAYMENT MUST BE CREDITED AGAINST ANY FEES, PENALTY, OR 

INTEREST THEN DUE FROM THE FACILITY AND THE BALANCE MUST BE 

REFUNDED TO THE FACILITY OR ITS SUCCESSOR THROUGH 

REORGANIZATION, MERGER, OR CONSOLIDATION OR TO ITS 

SHAREHOLDERS UPON DISSOLUTION. 

(2) EXCEPT AS PROVIDED IN SUBSECTIONS (2)(A) AND 

(2)(B), INTEREST IS ALLOWED ON OVERPAYMENTS AT THE SAME RATE 

AS IS CHARGED ON DELINQUENT FEES DUE FROM THE DUE DATE OF 

THE REPORT OR FROM THE DATE OF OVERPAYMENT, WHICHEVER DATE 

IS LATER, TO THE DATE THE DEPARTMENT APPROVES REFUNDING OR 

CRED!TING OF THE OVERPAYMENT. INTEREST DOES NOT ACCRUE 

DURING ANY PERIOD DURING WHICH THE PROCESSING OF A CLAIM FOR 

REFUND IS DELAYED MORE THAN 30 DAYS BY REASON OF FAILURE OF 

THE FACILITY TO FURNISH INFORMATION RF.QUESTED BY THE 

DEPARTMENT FOR THE PURPOSE OF VERIFYING THE AMOUNT OF THE 
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OVERPAYMENT. NO INTEREST IS ALLOWED: 

(A) IF THE OVERPAYMENT IS REFUNDED WITHIN 6 MONTHS FROM 

THE DATE THE REPORT IS DUE OR FROM THE DATE THE RETURN IS 

FILED, WHICHEVER IS LATER; OR 

(B) IF THE AMOUNT OF INTEREST IS LESS THAN $1. 

(3) A PAYMENT NOT MADE INCIDENT TO A DISCHARGE OF 

ACTUAL UTILIZATION FEE LIABILITY OR A PAYMENT REASONABLY 

ASSUMED TO BE IMPOSED BY [SECTIONS 1 THROUGH 15] IS NOT 

CONSIDERED AN OVERPAYMENT WITH RESPECT TO WHICH INTEREST IS 

ALLOWABLE. 

NEW SECTION. SECTION 11. APPLICATION FOR REFUND 

APPEAL FROM DENIAL. IF THE DEPARTMENT DISALLOWS A CLAIM FOR 

REFUND, IT SHALL NOTIFY THE FACILITY. AT THE EXPIRATION OF 

30 DAYS FROM THE MAILING OF THE NOTICE, THE DEPARTMENT'S 

ACTION BECOMES FINAL UNLESS WITHIN THE 30-DAY PERIOD THE 

FACILITY APPEALS IN WRITING FROM THE ACTION OF THE 

17 DEPARTMENT TO THE STATE TAX APPEAL BOARD. IF AN APPEAL IS 

18 

19 

20 

MADE, THE BOARD SHALL GRANT THE TAXPAYER AN ORAL HEARING. 

AFTER CONSIDERATION OF THE APPEAL AND EVIDENCE PRESENTED, 

THE BOARD SHALL MAIL NOTICE TO THE TAXPAYER OF ITS 

21 DETERMINATION. THE BOARD'S DETERMINATION IS FINAL WHEN IT 

22 MAILS NOTICE OF ITS ACTION TO THE TAXPAYER. 

23 

24 

25 

NEW SECTION. Section 12. Warrant for distraint. If the 

utilization fee is not paid when due, the departm~nt of 

revenue may issue a warrant for distraint dS provided in 
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Title 15, chapter 1, part 7. ~fte--P~S~~~~n~--~~en--has 

preeedenee--o~er--any--c~a~m,--i~en,--or--demand--f~ied--and 

reeer~eft-ar~er-~he-~ieft-~ft~er-ehe-varrant-ie-perreeeedT 

NEW SECTION. Section 13. Disposition of fee. All 

proceeds from the collection of utilization fees, including 

penalties and interest, must be deposited in t~e-state 

~ener•o±-t;t2nd AN ACCOUNT IN THE STATE SPECIAL REVENUE FUND '10 

BE USED FOR MEDICAID REIMBURSEMENT TO NURSING FACILITIES. 

NEW SECTION. Section 14. Relation to other taxes and 

fees. The utilization fee imposed under [section 3 ~] is in 

addition to any other taxes and fees required by law to be 

paid by nursing facilities. 

NEW SECTION. Section 15. Rulemaking authority. The 

department of revenue may adopt rules necessary to implement 

and administer [sections 1 through %6 ~]. 

NE'fi SECTION. SECTION 16. APPROPRIATION. THE FOLLOWING 

17 MONEY IS APPROPRIATED FROM THE ACCOUNT ESTABLISHED IN 

18 [SECTION 13] TO THE DEPARTMENT OF SOCIAL AND REHABILITATION 

19 SERVICES TO FUND INCREASES IN MEDICAID RATES TO NURSING 

20 FACILITIES: 

21 FISCAL YEAR 1992 

22 

23 

2.J 

25 

STATE SPECIAL REVENUE FUNDS $ 923,626 

FEDERAL FUNDS 2,341,223 

'rOT!I_Ie_FUNDS $ 3, 264,849 

FISCAL YEAR 1993 
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STA~E SPECIAL REVENUE FUNDS $ 1,465,300 

FEDERAL FUNDS 3,749,294 

TOTAL FUNDS $ 5,214,594 

NEW SECTION. Section 17. Codification instruction. 

[Sections 1 through %9 !i1 are intended to be codified as an 

integral part of Title 15, and the p~ovisions of Title 15 

apply to [sections 1 through %9 15]. 

NEW SECTION. SECTION 18. CONTINGENT VOIDNESS. (1) IF 

FEDERAL LAW OR POLICY IS AMENDED TO ALLOW A NURSING FACILITY 

TO BILL A PERSON RECEIVING NURSING CARE FOP WHICH THE 

FACILITY IS BEING REIMBURSED BY MEDICARE OR MEDICAID FOR THE 

UTILIZATION FEE PROVIDED IN [SECTION 2], [THIS ACT] IS VOID 

AS OF THE EFFECTIVE DATE OF TBE CHANGE IN FEDERAL LAW OR 

POLICY. 

(2) IF FEDERAL LAW OR POLICY IS AMENDED SO THAT THE 

UTILIZATION FEES COLLECTED PURSUANT TO [THIS ACT] MAY NOT BE 

CONSIDERED AS THE STATE'S SHARE IN CLAIMING FEDERAL 

FINANCIAL PARTICIPATION UNDER THE MEDICAID PROGRAM, [THIS 

ACT] IS VOID AS OF THE EFFECTIVE DATE OF THE CHANGE IN 

FEDERAL LAW OR POLICY. 

(3) IF THE FEDERAL GOVERNMENT REFUSES TO PARTICIPATE IN 

OR DENIES APPROVAL OF ANY PLAN FOR MEDICAID PAYMENTS TO 

NURSING FACILITIES ON GROUNDS THAT IT CONSIDERS THE PAYMENTS 

TO BE REIMBURSEMENT TO FACILITIES FOR PAYMENT OF THE 

UTILIZATION FEES, [THIS ACT] IS VOID AS OF THE DATE OF 
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RECEIPT BY THE DEPARTMENT OF SOCIAL AND REHABILITATION 

SERVICES OF NOTICE OF AN OFFICIAL DETERMINATION OF SUCH 

REFUSAL OR DENIAL. 

(4) IF [THIS ACT] BECOMES VOID UNDER THE PROVISIONS OF 

THIS SECTION, ALL FEES RECEIVED OR COLLECTED BY THE 

DEPARTMENT PRIOR TO THE DATE UPON WHICH THE ACT BECOMES VOID 

MUST BE DEPOSITED IN ACCORDANCE WITH [SECTION 13] AND A 

PERSON OR PARTY MAY NOT RECEIVE A REFUND OF ANY FEES 

RECEIVED OR COLLECTED BY THE DEPARTMENT PRIOR TO THE DATE 

UPON WHICH [THIS ACT] BECOMES VOID. 

NEW SECTION. SECTION 19. COORDINATION INSTRUCTION. IF 

SENATE BILL NO. 445 IS PASSED AND APPROVED AND IF IT 

INCLUDES A SECTION ADOPTING A UNIFORM TAX APPEAL PROCEDURE, 

THEN THE LANGUAGE CONTAINED IN [SECTIONS 7(1) AND ll OF THIS 

ACT] IS VOID AND THE PROVISIONS OF SENATE BILL NO. 445 

GOVERN THE APPEAL PROCEDURES. 

NEW SECTION. SECTION 20. SEVERABILITY. IF A PART OF 

[THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE 

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS 

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART 

REMAINS IN EFFECT IN ALL VALID APPLICATIONS TBAT ARE 

SEVERABLE FROM THE INVALID APPLICATIONS. 

NEW SECTION. SECTION 21. NONAPPLICABILITY. [SECTIONS l 

THROUGH 15] AND THE FEE ESTABLISHED UNDER [SECTION 2] DO NOT 

APPLY TO FACILITIES LICENSED TO PROVIDE INTERMEDIATE 
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1 DEVELOPMENTAL DISABILITY CARE AND FACILITIES REIMBURSED AS 

2 INSTITUTIONS FOR MENTAL DISEASE UNDER THE MEDICAID PROGRAM. 

3 NEW SECTION. Section 22. Effective dates 

4 applicability. (1) [Sections 'lo9,-H, 15, 17 THROUGH 21, 23, 

5 and this section] are effective ee~eee~-±T-%99% ON PASSAGE 

6 AND APPROVAL. 

7 (2) [Sections 1 through 9 14 AND 16] are effective July 

8 1, 'lo99i 1991, and apply to all bed days on or after July 1, 

9 l:99r 1991. 

10 NEW SECTION. SECTION 23. TERMINATION. (THIS ACT] 

11 TERMINATES JUNE 30, 1993. 

-End-
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APPROVED BY COMMITTEE 
ON APPROPRIATIONS 

AS AM!NDED 

HOUSE BILL NO. 93 

INTRODUCED BY COBB 

BY REQUEST OF THE DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO IMPOSE A UTILIZATION 

FEE ON BA€H-NHRSINS-PA€ibi~~ NURSING FACILITIES FOR BA€H-BHB 

BA¥ BED DAYS REIMBURSED BY THIRD-PARTY PAYORS BEGINNING IN 

FISCAL YEAR Y993 1992; TO AUTHORIZE THE DEPARTMENT OF 

REVENUE TO COLLECT THE FEE; TO PROVIDE FOR THE ASSESSMENT, 

COLLECTION, AND REFUND OF THE FEE; TO REQUIRE PROCEEDS FROM 

THE FEE TO BE BEP9S£~HB-IN-~HB-68NHRAb-PHNB HSHB-P9R-€8R~A£N 

MHBf€A£9-RBfMB8RSBMBN~S DEPOSITED IN THE GENERAL FUND; TO 

PROVIDE AN APPROPRIATION; AND PROVIDING EFFECTIVE DATESL AND 

AN APPLICABILITY DATET-ANB-A-~BRMi~A~i9N-BA~S." 

WHEREAS, THE LEGISLATURE RECOGNIZES THAT THE FAILURE TO 

FULLY FUND THE COST OF NURSING HOME CARE FOR MEDICAID 

BENEFICIARIES CREATES A BURDEN ON INDIVIDUALS WHO PAY 

PRIVATELY FOR NURSING HOME CARE BY SHIFTING COST FROM 

MEDICAID TO NON-MEDICAID RESIDENTS IN OUR STATE'S NURSING 

HOMES; AND 

WHEREAS, THE STATE HAS THE POTENTIAL OF FACING A LAWSUIT 

FROM NURSING HOMES IF THE LEGISLATURE FAILS TO FULLY FUND 

THE COST OF NURSING HOME CARE; AND 

~-· ........ ,.. <~=· 
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WHEREAS, THE LEGISLATURE DESIRES TO ALLEVIATE THE 

COST-SHIFTING FROM MEDICAID TO OTHER PATIENTS, WHILE BEARING 

IN MIND THE FINANCIAL CIRCUMSTANCES FACING THE STATE; AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO FIND 

CREATIVE FINANCING SOLUTIONS AND TO MAXIMIZE FEDERAL 

PARTICIPATION IN THE COST OF PROGRAMS WHEREVER POSSIBLE; AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO USE THE 

UTILIZATION FEE ESTABLISHED IN THIS BILL AS A MEANS OF 

PROVIDING ADDITIONAL MEDICAID REIMBURSEMENTS TO NURSING 

HOMES; AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE THAT 

NURSING HOMES CAREFULLY CONSIDER THE INCREASED MEDICAID 

REVENUES MADE AVAILABLE BY THIS LEGISLATION WHEN DETERMINING 

REASONABLE RATES TO BE CHARGED TO NON-MEDICAID PATIENTS IN 

THEIR FACILITIES; AND 

WHEREAS, THE LEGISLATURE ENACTS THE FOLLOWING 

LEGISLATION AS A MEANS OF RELIEVING PRIVATELY PAYING 

INDIVIDUALS IN NURSING HOMES FROM THE BURDEN OF COSTS 

SHIFTED FROM THE MEDICAID PROGRAM AND OF MAXIMIZING FEDERAL 

FUNDING OF THIS PROGRAM. 

STATEMENT OF INTENT 

A statement of intent is required for this oill because 

[~ectic._"'lll ~a !.._21 yrants the depart:ment. of revenLt.e auc:-,orlt:.y 

Lu adopt rules 11ecessary to implement and admirlister 
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(sections 1 through ~6 151. 

It is the intent of the legislature that, in adopting 

rules, the department: 

that 

(1) provide procedures and forms for reporting bed days 

are subject to payment of the utilization fee imposed 

in (section 2]; 

(2) establish requirements for the maintenance of 

records and other documents required to ensure proper 

payment of the utilization fee; 

(3) develop a process for the estimation and collection 

of delinquent or unpaid fees; 

(4) provide a process for the reconciliation of 

disputes relating to the payment of utilization fees; and 

(5) establish other procedures for the efficient 

administration of the utilization fee. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For purposes of 

[sections 1 through +e !i], unless the context requires 

otherwise, the following definitions apply: 

(1) "Bed day" means each whole 24-hour period that a 

resident of a nursing facility is present in the facility 

and receiving skilled nursing care, OR intermediate nursing 

care,-er-if'l:term.et!-i:ate-e:ellfel:~prn.enta:t-ci±sab±l:±~y--care or in 

which a bed is held for a resident while he is on temporary 
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leave from the facility7-~egardless-o£-~he-se~ree-er-payme"t 

£or-the-re~±~ent~s-care. THE TERM INCLUDES ALL PERIODS FOR 

WHICH THE NURSING FACILITY IS REIMBURSED BY A THIRD-PARTY 

PAYOR, INCLUDING BUT NOT LIMITED TO A PRIVATE OR 

GOVERNMENTAL INSURER OR PUBLIC ASSISTANCE PROGRAM, BUT IT 

DOES NOT INCLUDE ANY PERIOD FOR WHICH THE NURSING FACILITY 

MAY BE REIMBURSED ONLY BY THE RESIDENT, A FRIEND OF THE 

RESIDENT, OR A MEMBER OF THE RESIDENT"S FAMILY. The term 

also includes the day of a resident's admission to a nursing 

facility and the day of the resident's death, even though 

the resident is present less than a whole 24-hour period on 

these days. 

{ 2) 11 Calendar quarter" means the 

consecutive months ending March 31, June 30, 

or December 31. 

period of 3 

September 30, 

( 3! ""DEPARTMENT"" MEANS THE DEPARTMENT OF REVENUE. 

t3till "Nursing facility" or ''facility" means a health 

care facility licensed by the department of health and 

environmental sciences as a %eft~-~erm-eare NURSING facility 

to provide skilled nursing careT ~ intermediate nursing 

care,--oP--~"~ermedia~@--eeve%epmeft~ai--disability-care. The 

term includes a~% nursing facilities, whether they are: 

(a) 

(b) 

operated as nonprofit or for-profit facilities; 

freestanding or part of another health care 

facillty; or 
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(c) publicly or privately operated. 

t4till "Skilled nursing care"7 AND "intermediate 

nursing care"T-aftd--•in~ermediata--deveie~enta%--disabiiity 

eare~ have the same meaning as those terms are defined in 

50-5-101. 

t5t.i.!l "Report" means the report of bed days required 

in [section 3]. 

t6t ill "Utilization fee" or "fee" means the fee 

required to be paid for each bed day in a nursing facility, 

as provided in [section 2]. 

NEW SECTION. Section 2. utilization fee for bed daya 

in nursing facilities~ A nursing facility in the state shall 

pay to the department of revenue a utilization fee in the 

amount of ~i ~ for each bed day in the facility DURING 

FISCAL YEAR 1992 AND $1.50 FOR EAC.ii BED DAY IN THE FACILITY 

DURING FISCAL YEAR 1993 AND EACH YEAR THEREAFTER. 

NEW SECTION. Section 3. Reporting and collection of 

fee. 1!1 A nursing facility shall report to the department 

of revenue, following the end of each calendar quarter, the 

number of bed days in the facility during the quarter. The 

report must be in the form prescribed by the depa[tment and 

is due w~eb~ft--36--days-£oiiow±ft~-~be-eft8 ON OR BEFORE THE 

LAST DAY OF THE MONTH FOLLOWING THE CLOSE oE each ca1enda< 

quarter. The [epo[t must be accompanied by a payment in an 

amount equal to the fee required to be paid under [section 
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2]. 

(2) THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 

SHALL PROVIDE THE DEPARTMENT AT THE END OF EACH CALENDAR 

QUARTER WITH A LIST OF FACILITIES AS DEFINED IN [SECTION 

.!J..!l.h 

NEW SECTION. Section 4. Audit records. ( 1) The 

department of revenue may audit the records and other 

documents of any nursing facility to ensure that the proper 

utilization fee has been collected. 

(2) The department may require the facility to provide 

records and other documentation, including books, ledgers, 

and registers, necessary for the department to verify the 

proper amount of the utilization fee paid. 

(3) A facility shall maintain and make available for 

inspection BY THE DEPARTMENT sufficient records and other 

documentation to demonstrate the number of bed days in the 

facility subject to the utilization fee. The facility shall 

maintain these records for a period of at least 5 years from 

the date the report is due. 

t~t--~he-amo~fte-eE-~he-£ee-~~e-ba~e~-oft-8-~eport-m~~~-be 

~eterm±fted--by--the-department-w±~b~ft-5-years-erter-~fte-da~e 

the-report-i~-d~e~-Exeept-ift-the-ea~e--e£--8--£ae~~±ty--that 

~ttrpo~ety-eftd-k~ew~ft~±y-£~~e~-a-£ai3e-~epo~t-w±th-the-±ntent 

to--e~ade-poyment-of-~he-fee 7 -the-eepertment-~~-~e~red-e£ter 

the-5-yeer-~eriod-rrem-rev±~±n~-the--report--or--reeompct~n~ 
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~~e-aae~ftt-e£-~fte-~~i%i•a~ten-£ee-ewedo-A-prcceed%ng-Eor-tfte 

eei%ee~ien--of--anpa±d--fees--may--no~--ee-ins~i~H~ed-Hn!ess 

ne~~ee-fer-ee~iee~ien-ef-efte-~npaid-Eee-is--provided--with~n 

the-5-year-period-after-the-repert-is-dtteT 

t5t--A-n~rsin4-faeiiity-may-fiie-an-sppiieation-wit~-the 

departmene--te--re•±se--a-report-±£-the-appiieatien-is-filed 

w~tftin-5-years-frem-the-date-the-report-was-dtteo 

NEW SECTION. SECTION 5. PERIODS OF LIMITATION. (1) 

EXCEPT AS OTHERWISE PROVIDED IN THIS SECTION, A DEFICIENCY 

MAY NOT BE ASSESSED OR COLLECTED WITH RESPECT TO THE QUARTER 

FOR WHICH A REPORT IS FILED UNLESS THE NOTICE OF ADDITIONAL 

FEES PROPOSED TO BE ASSESSED IS MAILED WITHIN 5 YEARS FROM 

THE DATE THE REPORT WAS FILED. FOR THE PURPOSES OF THIS 

SECTION, A REPORT FILED BEFORE THE LAST DAY PRESCRIBED FOR 

FILING IS CONSIDERED FILED ON THE LAST DAY. IF, BEFORE THE 

EXPIRATION OF THE PERIOD PRESCRIBED FOR ASSESSMENT OF THE 

FEE, THE FACILITY CONSENTS IN WRITING TO AN ASSESSMENT AFTER 

THE 5-YEAR PERIOD, THE FEE MAY BE ASSESSED AT ANY TIME PRIOR 

TO THE EXPIRATION OF THE PERIOD AGREED UPON. 

(2) A REFUND OR CREDIT MAY NOT BE PAID OR ALLOWED WITH 

RESPECT TO THE YEAR FOR WHICH A REPORT IS FILED AFTER 5 

YEARS FROM THE LAST DAY PRESCRIBED FOR FILING THE REPORT OR 

AFTER 1 YEAR FROM THE DATE OF THE OVERPAYMENT, WHICHEVER 

PERIOD EXPIRES LATER, UNLESS BEFORE THE EXPIRATION OF THE 

PERIOD, THE FACILITY FILES A CLAIM OR THE DEPARTMENT HAS 
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DETERMINED THE EXISTENCE OF THE OVERPAYMENT AND HAS APPROVED 

THE REFUND OR CREDIT. IF THE FACILITY HAS AGREED IN WRITING 

UNDER THE PROVISIONS OF SUBSECTION (1) TO EXTEND THE TIME 

WITHIN WHICH THE DEPARTMENT MAY PROPOSE AN ADDITIONAL 

ASSESSMENT, THE PERIOD WITHIN WHICH A CLAIM FOR REFUND OR 

CREDIT IS FILED OR A CREDIT OR REFUND ALLOWED IN THE EVENT 

NO CLAIM IS FILED IS AUTOMATICALLY EXTENDED. 

NEW SECTION. Section 6. Penalty and interest for 

delinquent fees waiver. t%t--H~i%ita~~eft---ree~---sre 

8eltnq~eft~-if-~hey-a~e-not-peid-within-the-time-speeified-in 

tseetion-3t~-~ne-depar~men~-e~all-assess-a-penalty-ef-t9•-er 

tfte--ame~nt--of-delinqaent-£ees-pi~s-tnterest-at-the-rate-o£ 

it-a-menth-eemp~ted-en-tfte-tetal-ef-fees--and--penalty--d~e~ 

interest--is-eomputed-£~om-the-date-the-fees-were-dae-to-the 

date-o~-payment~ 

t~t--~he-penaity-provided-for-in-sa~seet~en-tlt--may--be 

waived-by-tfte-department-if-the-faeility-demonstrates-to-the 

de~artment--reasonable--ea~se--for--tfte--£ail~re-to-file-tke 

repert-er-eo-pay--the--fee--w±th±n--the--~ime--spee*f*ed--±n 

ts~e~~en-3f7 (1] IF THE FEE FOR ANY FACILITY IS NOT PAID ON 

OR BEFORE THE DUE DATE OF THE REPORT AS PROVIDED IN [SECTION 

3(1)], A PENALTY OF 10\ OF THE AMOUNT OF THE FEE DUE MUST BE 

ASSESSED UNLESS IT IS SHOWN THAT THE FAILURE WAS DUE TO 

REASONABLE CAUSE AND NOT NEGLECT. 

(2] IF ANY FEE DUE UNDER [SECTION 2] IS NOT PAID WHEN 
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DUE, INTEREST IS ADDED TO THE TAX DUE AT THE RATE OF 12l A 

YEAR FROM THE DUE DATE UNTIL PAID. 

NBN-SBe9i6N~--see~ien-6T--Bseimaeien-o~-!ee-bpen-re~±~re 

te-r~±e-a-repert-er-pay-the-£ee----netiee~-ttt-~E-a--~ttrsing 

fsei%itJ--£ai%s-or-re~ases-te-£ile-~fte-repert-er-pay-the-fee 

within-the-ttme-speeified-~n-teeetien-~iT-the-department--er 

rewenne--aha±t--estiaate-the-teta%-nttmber-e£-be~-days-in-tfte 

faei±ity-d~ring--the--eaiendar--quarter--and--ealettlate--the 

aaeant-e£-tfte-ree-d~e. 

tit--~he-departaent-shat±-mail-to-the-faeility-deser~bed 

in--sn~seetien--tlt-a-netiee-statin~-the-basis-and-ame~nt-e£ 

the--fee--and--demanding--payment--ef--the--fee 7 ---inelHding 

penalttea--and-ineereseo-~fte-fte~iee-a~se-ed¥*se-the-faet%~ty 

ena~-i~-paymene-ie-net-made7-a-warrant-£o~-diatrain~-may--8e 

fHe•iT 

NEW SECTION. SECTION 7. ESTIMATED FEE ON FAILURE TO 

FILE. (l) IF A FACILITY FAILS TO FILE THE REPORT AS 

REQUIRED, THE DEPARTMENT IS AUTHORIZED TO MAKE AN ESTIMATE 

OF THE FEES DUE FROM THE FACILITY FROM ANY INFORMATION IN 

ITS POSSESSION. 

(2) FOR THE PURPOSE OF ASCERTAINING THE CORRECTNESS OF 

ANY REPORT OR FOR THE PURPOSE OF MAKING AN ESTIMATE OF BED 

DAY USE OF ANY FACILITY WHERE INFORMATION HAS BEEN OBTAINED, 

THE DEPARTMENT MAY: 

(A) EXAMINE-OR CAUSE TO HAVE EXAMINED BY ANY DESIGNATED 
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AGENT OR REPRESENTATIVE ANY BOOKS, PAPERS, RECORDS, OR 

MEMORANDA BEARING UPON THE MATTERS REQUIRED TO BE INCLUDED 

IN THE REPORT: 

(B) REQUIRE THE ATTENDANCE OF ANY OFFICER OR EMPLOYEE 

OF THE FACILITY RENDERING THE REPORT OR THE ATTENDANCE OF 

ANY OTHER PERSON IN THE PREMISES HAVING RELEVANT KNOWLEDGE: 

AND 

(C) TAKE TESTIMONY AND REQUIRE PRODUCTION OF ANY OTHER 

MATERIAL FOR ITS INFORMATION. 

NEW SECTION. SECTION 8. DEFICIENCY ASSESSMENT 

HEARING. (1) IF THE DEPARTMENT DETERMINES THAT THE AMOUNT OF 

FEES DUE ARE GREATER THAN THE AMOUNT DISCLOSED BY THE 

REPORT, IT SHALL MAIL TO THE FACILITY A NOTICE OF THE 

ADDITIONAL FEES PROPOSED TO BE ASSESSED. WITHIN 30 DAYS 

AFTER THE MAILING OF THE NOTICE, THE FACILITY MAY FILE WITH 

THE DEPARTMENT A WRITTEN PROTEST AGAINST THE PROPOSED 

ADDITIONAL FEES, SETTING FORTH THE GROUNDS UPON WHICH THE 

PROTEST IS BASED, AND MAY REQUEST IN ITS PROTEST AN ORAL 

HEARING OR AN OPPORTUNITY TO PRESENT ADDITIONAL EVIDENCE 

RELATING TO ITS FEES LIABILITY. IF NO PROTEST IS FILED, THE 

AMOUNT OF THE ADDITIONAL FEES PROPOSED TO BE ASSESSED 

BECOMES FINAL UPON THE EXPIRATION OF THE 30-DAY PERIOD. IF 

SUCH PROTEST IS FILED, THE DEPARTMENT SHALL RECONSIDER THE 

PROPOSED ASSESSMENT AND, IF THE FACILITY HAS SO REQUESTED, 

SHALL GRANT THE FACILITY AN ORAL HEARING. AFTER 
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CONSIDERATION OF THE PROTEST AND THE EVIDENCE PRESENTED IN 

THE EVENT OF AN ORAL HEARING, THE DEPARTMENT'S ACTION UPON 

THE PROTEST IS FINAL WHEN IT MAILS NOTICE OF ITS ACTION TO 

THE FACILITY. 

(2) WHEN A DEFICIENCY IS DETERMINED AND THE FEES BECOME 

FINAL, THE DEPARTMENT SHALL MAIL NOTICE AND DEMAND TO THE 

FACILITY FOR PAYMENT, AND THE FEES BECOME DUE AND PAYABLE AT 

THE EXPIRATION OF 10 DAYS FROM THE DATE OF THE NOTICE AND 

DEMAND. INTEREST ON ANY DEFICIENCY ASSESSMENT BEARS INTEREST 

FROM THE DATE SPECIFIED IN [SECTION 5] FOR PAYMENT OF THE 

FEES. A CERTIFICATE BY THE DEPARTMENT OF THE MAILING OF THE 

NOTICES SPECIFIED IN THIS SECTION IS PRIMA FACIE EVIDENCE OF 

THE COMPUTATION AND LEVY OF THE DEFICIENCY IN THE FEES AND 

OF THE GIVING OF THE NOTICES. 

NEW SECTION. SECTION 9. CLOSING AGREEMENTS. (1) THE 

DIRECTOR OF THE DEPARTMENT OR ANY PERSON AUTHORIZED IN 

WRITING BY HIM IS AUTHORIZED TO ENTER INTO AN AGREEMENT WITH 

ANY FACILITY RELATING TO THE LIABILITY OF THE FACILITY IN 

RESPECT TO THE FEES IMPOSED BY {SECTIONS 1 THROUGH 15] FOR 

ANY PERIOD. 

(2) AN AGREEMENT UNDER THIS SECTION IS FINAL AND 

CONCLUSIVE, AND EXCEPT UPON A SHOWING OF FRAUD OR 

MALFEASANCE OR MISREPRESENTATION OF A MATERIAL FACT: 

{A) THE CASE MAY NOT BE REOPENED AS TO MATTERS __ AGR§~R 

UPON OR THE AGREEMENT MODIFIED BY ANY OFFICER, EMPLOYEE, OR 
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AGENT OF THIS STATE; AND 

(B) IN ANY SUIT, ACTION, OR PROCEEDING UNDER THE 

AGREEMENT OR ANY DETERMINATION, ASSESSMENT, COLLECTION, 

PAYMENT, ABATEMENT, REFUND, OR CREDIT MADE IN ACCORDANCE 

WITH THE AGREEMENT, THE AGREEMENT MAY NOT BE ANNULLED, 

MODIFIED, SET ASIDE, OR DISREGARDED. 

NEW SECTION. SECTION 10. CREDIT FOR OVERPAYMENT 

INTEREST ON OVERPAYMENT. (1) IF THE DEPARTMENT DETERMINES 

THAT THE AMOUNT OF FEES, PENALTY, OR INTEREST DUE FOR ANY 

YEAR IS LESS THAN THE AMOUNT PAID, THE AMOUNT OF THE 

OVERPAYMENT MUST BE CREDITED AGAINST ANY FEES, PENALTY, OR 

INTEREST THEN DUE FROM THE FACILITY AND THE BALANCE MUST BE 

REFUNDED TO THE FACILITY OR ITS SUCCESSOR THROUGH 

REORGANIZATION, MERGER, OR CONSOLIDATION OR TO ITS 

SHAREHOLDERS UPON DISSOLUTION. 

( 2) EXCEPT AS PROV I OED IN SUB~E_C:T_I_9NS ( 2 )(A) AND 

(2)(B), INTEREST IS ALLOWED ON OVERPAYMENTS AT THE SAME RATE 

AS IS CHARGED ON DELINQUENT FEES DUE FROM THE DUE DATE OF 

THE REPORT OR FROM THE DATE OF OVERPAYMENT, WHICHEVER DATE 

IS LATER, TO THE DATE THE DEPARTMENT APPROVES REFUNDING OR 

CREDITING OF THE OVERPAYMENT. INTEREST DOES NOT ACCRUE 

DURING ANY PERIOD DURING WHICH THE PROCESSING OF A CLAIM FOR 

REFUND IS DELAYED MORE THAN 30 DAYS BY REASON OF FAILURE OF 

THE FACILITY TO FURNISH _INFORMATION REQUESTED BY ~'HE 

DEPARTMENT FOR THE PURPOSE OF VERIFYING THE AMOUNT OF THE 
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OVERPAYMENT. NO INTEREST IS ALLOWED: 

(A) IF THE OVERPAYMENT IS REFUNDED WITHIN 6 MONTHS FROM 

THE DATE THE REPORT IS DUE OR FROM THE DATE THE RETURN IS 

FILED, WHICHEVER IS LATER; OR 

(B) IF THE AMOUNT OF INTEREST IS LESS THAN $1. 

(3) A PAYMENT NOT MADE INCIDENT TO A DISCHARGE OF 

ACTUAL UTILIZATION FEE LIABILITY OR A PAYMENT REASONABLY 

ASSUMED TO BE IMPOSED BY [SECTIONS 1 THROUGH 15) IS NOT 

9 CONSIDERED AN OVERPAYMENT WITH RESPECT TO WHICH INTEREST IS 

10 ALLOWABLE. 

ll 

12 

13 

14 

15 

16 

17 
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19 

20 

21 

22 

23 

24 

25 

NEW SECTION. SECTION 11. APPLICATION FOR REFUND 

APPEAL FROM DENIAL. IF THE DEPARTMENT DISALLOWS A CLAIM FOR 

REFUND, IT SHALL NOTIFY THE FACILITY. AT THE EXPIRATION OF 

30 DAYS FROM THE MAILING OF THE NOTICE, THE DEPARTMENT'S 

ACTION BECOMES FINAL UNLESS WITHIN THE 30-DAY PERIOD THE 

FACILITY APPEALS IN WRITING FROM THE ACTION OF THE 

DEPARTMENT TO THE STATE TAX APPEAL BOARD. IF AN APPEAL IS 

MADE, THE BOARD SHALL GRANT THE TAXPAYER AN ORAL HEARING. 

AFTER CONSIDERATION OF THE APPEAL AND EVIDENCE PRESENTED, 

THE BOARD SHALL MAIL NOTICE TO THE TAXPAYER OF ITS 

DETERMINATION. THE BOARD'S DETERMINATION IS FINAL WHEN IT 

MAILS NOTICE OF ITS ACTION TO THE TAXPAYER. 

NEW SECTION. Section 12. Warrant for distraint. If the 

utilization fee is not paid when due, the department of 

revenue may issue a warrant for distraint as provided in 
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Title 15, chapter 1, part 7. ~~~--PeeHltin~--}ieft--"fte 

~~eee4enee--o•e~--any--eisim,--i±eft7--er--~emaft~--£±ied--and 

reeorded-8£~er-the-lien-ttnder-~he-warran~-is-per€eeted• 

NEW SECTION. Section 13. Disposition of fee. All 

proceeds from the collection of utilization fees, including 

penalties and interest, must be deposited in tfte--sta~e 

general-f~nd AN-A€€68N~-~N-~HB-S~A~B-SPB€~Ab-RBVBN8B-P8NB-~8 

8 BB-8SBB-P8R-HBBI€AfB-RBfMB8RSBMBN~-~-N8RSfN6-PA€fhl~fBS THE 

9 STATE GENERAL FUND. 

10 

ll 

12 

l3 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

2-l 

25 

NEW SECTION. Section 14. Relation to other taxes and 

fees. The utilization fee imposed under [section 3 IJ is in 

addition to any other taxes and fees required by law to be 

paid by nursing facilities. 

NEW SECTION. Section 15. Ru1emaking authority. The 

department of revenue may adopt rules necessary to implement 

and administer [sections l through %6 ~}. 

NEW SECTION. SECTION 16. APPROPRIATION. THE FOLLOWING 

MONEY IS APPROPRIATED PR8M--~HB--A€€88N~--ES~ABhiSHEB--IN 

tSB€~I8N--l3t TO THE DEPARTMENT OF SOCIAL AND REHABILITATION 

SERVICES TO FUND INCREASES IN MEDICAID RATES TO NURSING 

FACILITIES: 

FISCAL YEAR 1992 

S~A~E-SPE€fAh-RBYEN8E-P8NBS------------------------$-9i3,6~6 

STATE GENERA~ FUND $ 2Q8,576 

FEDERAL FUNDS %7 34% 7 %%3 1,289,147 
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TOTAL FUNDS $-3r2&4r84~ $1,797,723 

FISCAL YEAR 1993 

S~A~B-SPBBlAa-RBYBNeB-PHN9S----------------------$-i74&5T399 

STATE GENERAL FUND $ 618,316 

FEDERAL FUNDS 3TT4972~4 1,582,096 

TOTAL FUNDS $-5r2i4r594 $2,200,412 

NEW SECTION. Section 17. Codification instruction. 

{Sections 1 through i& 15] are intended to be codified as an 

integral part of Title 15, and the provisions of Title 15 

apply to [sections 1 through 19 !11· 

NEW SECTION. SECTION 18. CONTINGENT VOIDNESS. ( 1) IF 

FEDERAL LAW OR POLICY IS AMENDED TO ALLOW A NURSING FACILITY 

TO BILL A PERSON RECEIVING NURSING CARE FOR WHICH THE 

FACILITY IS BEING REIMBURSED BY MEDICARE OR MEDICAID FOR THE 

UTILIZATION FEE PROVIDED IN [SECTION 2], [THIS ACT] IS VOID 

AS OF THE EFFECTIVE DATE OF THE CHANGE IN FEDERAL LAW OR 

POLICY. 

(2) IF FEDERAL LAW OR POLICY IS AMENDED SO THAT THE 

UTILIZATION FEES COLLECTED PURSUANT TO [THIS ACT] MAY NOT BE 

CONSIDERED AS THE STATE'S SHARE IN CLAIMING FEDERAL 

FINANCIAL PARTICIPATION UNDER THE MEDICAID PROGRAM, [THIS 

ACT] IS VOID AS OF THE EFFECTIVE DATE OF THE CHANGE IN 

FEDERAL LAW OR POLICY. 

{3) IF THE FEDERAL GOVERNMENT REFUSES TO PARTICIPATE IN 

OR DENIES APPROVAL OF ANY PLAN FOR MEDICAID PAYMENTS TO 
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NURSING FACILITIES ON GROUNDS THAT IT CONSIDERS THE PAYMENTS 

TO BE REIMBURSEMENT TO FACILITIES FOR PAYMENT OF THE 

UTILIZATION FEES, [THIS ACT] IS VOID AS OF THE DATE OF 

RECEIPT BY THE DEPARTMENT OF SOCIAL AND REHABILITATION 

SERVICES OF NOTICE OF AN OFFICIAL DETERMINATION OF SUCH 

REFUSAL OR DENIAL. 

{4) IF [THIS ACT] BECOMES VOID UNDER THE PROVISIONS OF 

THIS SECTION, ALL FEES RECEIVED OR COLLECTED BY THE 

DEPARTMENT PRIOR TO THE DATE UPON WHICH THE ACT BECOMES VOID 

MUST BE DEPOSITED IN ACCORDANCE WITH [SECTION 13] AND A 

PERSON OR PARTY MAY NOT RECEIVE A REFUND OF ANY FEES 

RECEIVED OR COLLECTED BY THE DEPARTMENT PRIOR TO THE DATE 

UPON WHICH [THIS ACT] BECOMES VOID. 

NEW SECTION. SECTION 19. COORDINATION INSTRUCTION. IF 

SENATE BILL NO. 445 IS PASSED AND APPROVED AND IF IT 

INCLUDES A SECTION ADOPTING A UNIFORM TAX APPEAL PROCEDURE, 

THEN THE LANGUAGE CONTAINED IN [SECTIONS 7{1) AND 11 OF THIS 

ACT] IS VOID AND THE PROVISIONS OF SENATE BILL NO. 445 

GOVERN THE APPEAL PROCEDURES. 

NEW SECTION. SECTION 20. SEVERABILITY. IF A PART OF 

[THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE 

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS 

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART 

REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE 

SEVERABLE FROM THE INVALID APPLICATIONS. 
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1 NEW SECTION. SECnON 21. NONAPPLICABILITY. [SECTIONS 1 

2 THROUGH 15) AND THE FEE ESTABLISHED UNDER [SECTION 2) DO NOT 

3 APPLY TO FACILITIES LICENSED TO PROVIDE INTERMEDIATE 

4 DEVELOPMENTAL DISABILITY CARE AND FACILITIES REIMBURSED AS 

5 INSTITUTIONS FOR MENTAL DISEASE UNDER THE MEDICAID PROGRAM. 

6 NEW SECTION. Section 22. Effective dates 

7 applicability. (1) [Sections i9y-ii 15, 17 THROUGH 21, 23, 

8 and this section] are effective eeto~er-%7-%99% ON PASSAGE 

9 AND APPROVAL. 

10 [2) [Sections 1 through 9 14 AND 16) are effective July 

ll 1, i99i 1991, and apply to all bed days on or after July 1, 

12 i99i 1991. 

13 NBK-BBe~iBN•--BBe~teN-i3•--~BRMtMA~fBN•----t~Hf5----Ae~t 

14 ~BRMfNA~BS-aeNB-397-1993, 

-End-
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HOUSE BILL NO. 93 

INTRODUCED BY COBB 

BY REQUEST OF THE DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO IMPOSE A UTILIZATION 

FEE ON BA€H-NHRS%N6-FA€fb%T¥ NURSING FACILITIES FOR EAEH-BEB 

BA¥ BED DAYS REIMBURSED BY THIRD-PARTY PAYORS BEGINNING IN 

FISCAL YEAR %993 1992; TO AUTHORIZE THE DEPARTMENT OF 

REVENUE TO COLLECT THE FEE; TO PROVIDE FOR THE ASSESSMENT, 

COLLECTION, AND REFUND OF THE FEE; TO REQUIRE PROCEEDS FROM 

THE FEE TO BE BHP98fTEB-fN-THE-6ENERAb-PHNB HSEB-P9R-€ERTA%N 

MHBf€AfB-REfMHHRSEMENTS BBP9SrTHB-rN-THE-6BNERAb--PHNB USED 

FOR CERTAIN MEDICAID REIMBURSEMENTS; TO PROVIDE AN 

APPROPRIATION; AND PROVIDING EFFECTIVE DATESL ANB, AN 

APPLICABILITY DATET---ANB---A TBRMrNATf9N--BATE, AND A 

TERMINATION DATE." 

WHEREAS, THE LEGISLATURE RECOGNIZES THAT THE FAILURE TO 

FULLY FUND THE COST OF NURSING HOME CARE FOR MEDICAID 

BENEFICIARIES CREATES A BURDEN ON INDIVIDUALS WHO PAY 

PRIVATELY FOR NURSING HOME CARE BY SHIFTING COST FROM 

MEDICAID TO NON-MEDICAID RESIDENTS IN OUR STATE'S NURSING 

HOMES; AND 

WHEREAS, THE STATE HAS THE POTENTIAL OF FACING A LAWSUIT 

~n• ,_.,.,.., •• counci< 
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FROM NURSING HOMES IF THE LEGISLATURE FAILS TO FULLY FUND 

THE COST OF NURSING HOME CARE; AND 

WHEREAS, THE LEGISLATURE DESIRES TO ALLEVIATE THE 

COST-SHIFTING FROM MEDICAID TO OTHER PATIENTS, WHILE BEARING 

IN MIND THE FINANCIAL CIRCUMSTANCES FACING THE STATE; AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO FIND 

CREATIVE FINANCING SOLUTIONS AND TO MAXIMIZE FEDERAL 

PARTICIPATION IN THE COST OF PROGRAMS WHEREVER POSSIBLE; AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO USE TdE 

UTILIZATION FEE ESTABLISHED IN THIS BILL AS A MEANS OF 

PROVIDING ADDITIONAL MEDICAID REIMBURSEMENTS TO NURSING 

HOMES; AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE THAT 

NURSING HOMES CAREFULLY CONSIDER THE INCREASED MEDICAID 

REVENUES MADE AVAILABLE BY THIS LEGISLATION WHEN DETERMINING 

REASONABLE RATES TO BE CHARGED TO NON-MEDICAID PATIENTS IN 

THEIR FACILITIES; AND 

WHEREAS, THE LEGISLATURE ENAC":'S THE FOLLOWING 

LEGISLATION AS A MEANS OF RELIEVING PRIVATELY PAYING 

INDIVIDUALS IN NURSING HOMES FROM THE BURDEN OF COSTS 

SHIFTED FROM THE MEDICAID PROGRAM AND OF MAXIMIZING FEDERAL 

FUNDING OF THIS PROGRAM. 

STAT~~ENT OF !NTENT 

A statement of intent is required f~r this bill because 
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[section ~e ~) grants the department of revenue authority 

to adopt rules necessary to implement and administer 

[sections 1 through i6 ~]. 

It is the intent of the legislature that, in adopting 

rules, the department: 

(1) provide procedures and forms for reporting bed days 

that are subject to payment of the utilization fee imposed 

in [section 2]; 

(2) establish requirements for the maintenance of 

records and other documents required to ensure proper 

payment of the utilization fee; 

(3) develop a process for the estimation and collection 

of delinquent or unpaid fees: 

(4) provide a process for the reconciliation of 

disputes relating to the payment of utilization fees; and 

(5) establish other procedures for the efficient 

administration of the utilization fee. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For purposes of 

[sections 1 through i9 ~], unless the context requires 

otherwise, the following definitions apply: 

(l) "Bed day" means each whole 24-hour period that a 

resident of a nursing facility is present in the facility 

and receiving skilled nursing care, Qg intermediate nu~sing 
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care7-or-ift~e~med±et~-8eve~opmen~a~-disab±iity--eare or in 

which a bed is held for a resident while he is on temporary 

leave from the facililyr-~e9ard~~s~-e!-~he-ee~~ee-o£-~aymen~ 

fe~-tne-reeident~s-csre. THE TERM INCLUDES ALL PERIODS FOR 

WHICH THE NURSING FACILITY IS REIMBURSED BY A THIRD-PARTY 

PAYOR, INCLUDING BUT NOT LIMITED TO A PRIVATE OR 

GOVERNMENTAL INSURER OR PUBLIC ASSISTANCE PROGRAM, BUT IT 

DOES NOT INCLUDE ANY PERIOD FOR WHICH THE NURSING FACILITY 

MAY BE REIMBURSED ONLY BY THE RESIDENT, A FRIEND OF THE 

RESIDENT, OR A MEMBER OF THE RESIDENT'S FAMILY. The term 

also includes the day of a resident's admission to a nursing 

facility and the day of the resident's death, even though 

the resident is present less than a whole 24-hour period on 

these days. 

( 2-f- "Calendar quarter" means the 

consecutive months ending March 31, June 30, 

or December 31. 

period of 3 

September 30, 

(3) "DEPARTMENT" MEANS THE DEPARTMENT OF REVENUE. 

t~tlil 11 Nursing facility" or "facility .. means a health 

care facility licensed by the department of health and 

environmental sciences as a ~o~~~~erm-eare NURSING facility 

to provide skilled nursing care7 OR intermediate nursing 

care7--or--i"te~med~a~e--deve~epmen~~l--dis~bitity-eare. The 

term includes aii nursing facilities, whether they are: 

(a) operated as nonprofit or for-profit facilities; 
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(b) freestanding or part of another health care 

facility; or 

(c} publicly or privately operated. 

t4tlll 11 Skilled nursing care"7 AND "intermediate 

nursing care 11 7-a"e.--u.±"termed±ate--devei:eprn.e!'l:ee.i--d1::ee:bi~1:ey 

ea~ea have the same meaning as those terms are defined in 

50-5-101. 

tSt!!J.. "Report" means the report of bed days required 

in [section 3]. 

t6tffi "Utilization fee" or ••fee" means the fee 

required to be paid for each bed day in a nursing facility, 

as provided in {section 2]. 

NEW SECTION. Section 2. Utilization fee for bed days 

in nursing facilities. A nursing facility in the state shall 

pay to the department of revenue a utilization fee in the 

amount of $% $1.25 for each bed day in the facility DURING 

FISCAL YEAR 1992 AND $1.50 FOR EACH BED DAY IN THE FACILITY 

DURING FISCAL YEAR 1993 ANB-BA€H-¥EAR-!HBREAP!BR. 

NEW SECTION. Section 3. Reportinq and collection of 

fee. i!l A nursing facility shall report to the department 

of revenue, following the end of each calendar quarter, the 

number of bed days in the facility during the quarter. The 

report must be in the form prescribed by the department and 

is due wt~~t~--38--0ays-£o~%ow±~~-t~e-end ON OR BEFORE THE 

LAST DAY OF THE MONTH FOLLOWING THE CLOSE of each calendar 
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quarter. The report must be accompanied by a payment in an 

amount equal to the fee required to be paid under [section 

2 J 0 

(2) THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 

SHALL PROVIDE THE DEPARTMENT AT THE END OF EACH CALENDAR 

QUARTER WITH A LIST OF FACILITIES AS DEFINED IN [SECTION 

illl.l_,_ 

NEW SECTION. Section 4. Audit -- records. ( 1) The 

department of revenue may audit the records and other 

documents of any nursing facility to ensure that the proper 

utilization fee has been collected. 

{2) The department may require the facility to provide 

records and other documentation, including books, ledgers, 

and registers, necessary for the department to verify the 

proper amount of the utilization fee paid. 

(3) A facility shall maintai~ and make available for 

inspection BY THE DEPARTMENT sufficient records and other 

documentation to demonstrate the nuw.ber of bed days in the 

facility subject to the utilization fee. The facility shall 

maintain these records for a period of at least 5 years from 

the date the report is due. 

t4t--~fte-~moH~t-o~-the-~ee-d~e-ba~ed-e~-a-repo~~-m~e~-be 

Oete~mi~ed--by--tne-depa~ement-w~e"tft-5-year~-~£~e~-the-date 

the-repo~t-t~-e~e~-E~~ep~-in-~he-ce~e--~£--a--~~eiZ%ty--~"at 

parpoee+y-a"rl-knowinq±y-fiie~-a-£a±ee-~epert-with-the-~ntent 

-6- HB 93 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0093/04 

~o--evafte-paymen~-e£-~fte-ree7-~~e-depa~tmen~-~~-barred-a£~er 

the-S-year-periad-£~em-rev±~±nq-~he--reper~--er--reeomp~tin9 

the-ame~nt-o£-~he-tttiiization-£ee-ewedo-A-proee~d±n~-£er-tfte 

ee~ieet~en--e£--~ft~±d--£ee~--may--not--be-i~~titttte~-ttn~e~~ 

netiee-£er-eo~~eet~e~-o£-the-~npa±d-fee-±~--provtded--w!t~±n 

the-5-year-~er±od-a!ter-the-repert-±~-dtte~ 

t5t--A-ft~rs±ng-Eac±%ity-may-£±le-an-a~pl±~at±on-w±th-the 

de~ftrtment--to--rev±se--a-repert-±£-the-ap~iieatieft-±e-f±~ed 

with±n-5-yeare-frem-the-date-the-report-was-dtteo 

NEW SECTION. SECTION 5. PERIODS OF LIMITATION. i_l) 

EXCEPT AS OTHERWISE PROVIDED IN THIS SECTION, A DEFICIENCY 

MAY NOT BE ASSESSED OR COLLECTED WITH RESPECT TO THE QUARTER 

FOR WHICH A REPORT IS FILED UNLESS THE NOTICE OF ADDITIONAL 

FEES PROPOSED TO BE ASSESSED IS MAILED WITHIN 5 YEARS FROM 

THE DATE THE REPORT WAS FILED. FOR THE PURPOSES OF THIS 

SECTION, A REPORT FILED BEFORE THE LAST DAY PRESCRIBED FOR 

FILING IS CONSIDERED FILED ON THE LAST DAY. IF, BEFORE THE 

EXPIRATION OF THE PERIOD PRESCRIBED FOR ASSESSMENT OF THE 

FEE, THE FACILITY CONSENTS IN WRITING TO AN ASSESSMENT AFTER 

THE 5-YEAR PERIOD, THE FEE MAY BE ASSESSED AT ANY TIME PRIOR 

TO TBE EXPIRATION OF THE PERIOD AGREED UPON. 

(2) A REFUND OR CREDIT MAY NOT BE PAID OR ALLOWED WITH 

RESPECT TO THE YEAR FOR WHICH A REPORT IS FILED AFTER 5 

YEARS FROM THE LAST DAY PRESCRIBED FOR FILING THE REPORT OR 

AFTER 1 YEAR FROM THE DATE OF THE OVERPAYMENT, WHICHEVER 
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PERIOD EXPIRES LATER, UNLESS BEFORE THE EXPIRATION OF THE 

PERIOD, THE FACILITY FILES A CLAIM OR THE DEPARTMENT HAS 

DETERMINED THE EXISTENCE OF THE OVERPAYMENT AND HAS APPROVED 

THE REFUND OR CREDIT. IF THE FACILITY HAS AGREED IN WRITING 

UNDER THE PROVISIONS OF SUBSECTION (1) TO EXTEND THE TIME 

WITHIN WHICH THE DEPARTMENT MAY PROPOSE AN ADDITIONAL 

ASSESSMENT, THE PERIOD WITHIN WHICH A CLAIM FOR REFUND OR 

CREDIT IS FILED OR A CREDIT OR REFUND ALLOWED IN THE EVENT 

NO CLAIM IS FILED IS AUTOMATICALLY EXTENDED. 

NEW SECTION. Section 6. Penalty and interest for 

delinquent fees waiver. t~t--H~ii~zeeio~---fee~---are 

~~%~ftq~ent-±£-they-are-not-paid-w~~h±n-the-time-~pee±£±ee-~" 

t~ee~±eft-3~~-~he-de~a~tment-shai%-assess-a-penelty-e£-~9%-of 

the--~me~ftt--o£-ee%inq~ent-£ees-pltt~-±nterest-at-the-~ate-o£ 

t%-a-month-com~tlted-on-the-~etei-o£-£ees--and--pena%ty--d~eT 

£n~erest--is-eompnted-£rem-the-date-the-£eee-were-dtte-to-the 

eat~-e£-peyment, 

t%t--~h~-~~naity-~rev±eee-£er-±n-sabseet±en-tit--may--b~ 

wai~ed-by-the-department-~f-the-£aeility-demen~erate~-~o-the 

de~artm~nt--~ea~cnable--ee~~e--for--the--£ai~~re-te-£ile-the 

repe~t-or-to-pay--the--fee--wi~ftin--the--time--speei£±e~--ift 

teee~±en-3t~ (1) IF THE FEE FOR ANY FACILITY IS NOT PAID ON 

OR BEFORE THE DUE DATE OF THE REPORT AS PROVIDED IN [SECTION 

3(1)], A PENALTY OF 10% OF THE AMOUNT OF THE FEE DUE MUST BE 

ASSESSED UNLESS IT IS SHOWN THAT THE FAILURE WAS DUE TO 
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REASONABLE CAUSE AND NOT NEGLECT. 

(2) IF ANY FEE DUE UNDER [SECTION 2] IS NOT PAID WHEN 

DUE, INTEREST IS ADDED TO THE TAX DUE AT THE RATE OF 12% A 

YEAR FROM THE DUE DATE UNTIL PAID. 

NBW-see~f6No--Seet±on-6o--Es~ima~ieft-e~-£~e-tt~on-£a±i~~e 

~e-£i*e-a-reper~-er-pey-~he-~ee----ftot±eeo-tit-i£-~--ft~r~+ng 

£aet%i~y--£a~is-o~-re£~ses-te-£ti@-~~e-reper~-or-pay-the-£ee 

w±th±n-~he-eime-s~eei£ied-±n-tseetion-3t7 -the-depar~ment--e£ 

reven~e--~hait--est±m8te-t~e-~etal-n~mher-e£-eed-days-±n-the 

£ae±i±ty-~~rin~--the--ea%endar--qttarter--and--ea%eHla~e--the 

ame~nt-o~-the-£ee-dtteo 

t~t--~he-departmeftt-~hall-ma%i-to-the-£ae%iity-deser%eed 

±n--s~bseet±on--t%t-a-notiee-etat±n~-the-bas±s-and-amottnt-o£ 

the--fee--and--demand±n~--payment--e£--~he--ree,---~~e%~dift~ 

~efta%ties--a~d-~n~eres~.-~~e-ftet~ee-m~st-advise-~he-£ac±li~y 

~ha~-if-payme~~-~s-net-made7-a-warran~-£er-die~~8in~-mey--be 

£Hed.,-

NEW SECTION. SECTION 7. ESTIMATED FEE ON FAILURE TO 

FILE. (1) IF A FACILITY FAILS TO FILE THE REPORT AS 

REQUIRED, THE DEPARTMENT IS AUTHORIZED TO MAKE AN ESTIMATE 

OF THE FEES DUE FROM THE FACILITY FROM ANY INFORMATION IN 

ITS POSSESSION. 

(2) FOR THE PURPOSE OF ASCERTAINING THE CORRECTNESS OF 

ANY REPORT OR FOR THE PURPOSE OF MAKING AN ESTIMATE OF SED 

DAY USE OF ANY FACILITY WHERE INFORMATION HAS BEEN OBTAINED, 
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THE DEPARTMENT MAY: 

(A) EXAMINE OR CAUSE TO HAVE EXAMINED BY ANY DESIGNATED 

AGENT OR REPRESENTATIVE ANY BOOKS, PAPERS, RECORDS, OR 

MEMORANDA BEARING UPON THE MATTERS REQUIRED TO BE INCLUDED 

IN THE REPORT; 

(B) REQUIRE THE ATTENDANCE OF ANY OFFICER OR EMPLOYEE 

OF THE FACILITY RENDERING THE REPORT OR THE ATTENDANCE OF 

ANY OTHER PERSON IN THE PREMISES HAVING RELEVANT KNOWLEDGE; 

AND 

(C) TAKE TESTIMONY AND REQUIRE PRODUCTION OF ANY OTHER 

MATERIAL FOR ITS INFORMATION. 

NEW SECTION. SECTION 8. DEFICIENCY ASSESSMENT 

HEARING. (1) IF THE DEPARTMENT DETERMINES THAT THE AMOUNT OF 

FEES DUE ARE GREATER THAN 

REPORT, IT SHALL MAIL TO THE 

THE AMOUNT 

FACILITY A 

DISCLOSED BY THE 

NOTICE OF THE 

ADDITIONAL FEES PROPOSED TO BE ASSESSED. WITHIN 30 DAYS 

AFTER THE MAILING OF THE NOTICE, THE FACILITY MAY FILE WITH 

THE DEPARTMENT A WRITTEN PROTEST AGAINST THE PROPOSED 

ADDITIONAL FEES, SETTING FORTH THE GROUNDS UPON WHICH THE 

PROTEST IS BASED, AND MAY REQUEST IN ITS PROTEST AN ORAL 

HEARING OR AN OPPORTUNITY TO PRESENT ADDITIONAL EVIDENCE 

RELATING TO ITS FEES LIABILITY. IF NO PROTEST IS FILED, THE 

AMOUNT OF THE ADDITIONAL FEES PROPOSED TO BE ASSESSED 

BECOMES FINAL UPON THE EXPIRATION OF THE 30-0AY PERIOD. IF 

SUCH PROTEST IS FILED, THE DEPARTMENT SHALL RECONSIDER THE 

-10- HB 93 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0093/04 

PROPOSED ASSESSMENT AND, IF THE FACILITY HAS SO REQUESTED, 

SHALL GRANT THE FACILITY AN ORAL HEARING. AFTER 

CONSIDERATION OF THE PROTEST AND THE EVIDENCE PRESENTED IN 

TBE EVENT OF AN ORAL HEARING, THE DEPARTMENT'S ACTION UPON 

THE PROTEST IS FINAL WHEN IT AAILS NOTICE OF IrS ACTION TO 

THE FACILITY. 

(2) WHEN A DEFICIENCY IS DETERMINED AND THE FEES BECOME 

FINJU,, THE DEPARTMENT SHALL AAIL NOTICE AND DEMAND TO THE 

FACILITY FOR PAYMENT, AND THE FEES BECOME DUE AND PAYABLE AT 

THE EXPIRATION OF 10 DAYS FROM THE DATE OF THE NOTICE AND 

DEAAND. INTEREST ON ANY DEFICIENCY ASSESSMENT BEARS INTEREST 

FROM THE DATE SPECIFIED IN (SECTION 5] FOR PAYMENT OF THE 

FEES. A CERTIFICATE BY THE DEPARTMENT OF THE MAILING OF THE 

NOTICES SPECIFIED IN THIS SECTION IS PRIMA FACIE EVIDENCE OF 

THE COMPUTATION AND LEVY OF THE DEFICIENCY IN THE FEES AND 

OF THE GIVING OF THE NOTICES. 

NEW SECTION. SECTION 9. CLOSING AGREEMENTS. ! 1) THE 

DIRECTOR OF THE DEPARTMENT OR ANY PERSON AUTHORIZED IN 

WRITING BY HIM IS AUTHORIZED TO ENTER INTO AN AGREEMENT WITH 

ANY FACILITY RELATING TO THE LIABILITY OF THE FACILITY IN 

RESPECT TO THE FEES IMPOSED BY (SECTIONS 1 THROUGH 15] FOR 

ANY PERIOD. 

(2) AN AGREEMENT UNDER THIS SECTION IS FINAL AND 

CONCLUSIVE, AND EXCEPT UPON A SHOWING OF FRAUD OR 

MALFEASANCE OR MISREPRESENTATION OF A MATERIAL FACT: 
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(A) THE CASE MAY NOT BE REOPENED A8 TO MATTERS AGREED 

UPON OR THE AGREEMENT MODIFIED BY ANY OFFICER, EMPLOYEE, OR 

AGENT OF THIS STATE; AND 

(B) IN ANY SUIT, ACTION, OR PROCEEDING UNDER THE 

AGREEMENT OR ANY DETERMINATION, ASSESSMENT, COLLECTION, 

PAYMENT, ABAT~~ENT, REFUND, OR CREDIT MADE IN ACCORDANCE 

WITH THE AGREEMENT, THE AGREEMENT MAY NOT BE ANNULLED, 

MODIFIED, SET ASIDE, OR DISREGARDED. 

NEW SECTION. SECTION 10. CREDIT FOR OVERPAYMENT 

INTEREST ON OVERPAYMENT. (1) IF THE DEPARTMENT DETERMINES 

THAT THE AMOUNT OF FEES, PENALTY, OR INTEREST DUE FOR ANY 

YEAR IS LESS THAN THE AMOUNT PAID, THE AMOUNT OF THE 

OVERPAYMENT MUST BE CREDITED AGAINST ANY FEES, PENALTY, OR 

INTEREST THEN DUE FROM THE FACILITY AND THE BALANCE MUST BE 

REFUNDED TO THE FACILITY OR ITS SUCCESSOR THROUGH 

REORGANIZATION, MERGER, OR CONSOLIDATION OR TO ITS 

SHAREHOLDERS UPON DISSOLUTION. 

!2) EXCEPT AS PROVIDED IN SUBSECTIONS (2)(A) AND 

(2)(B), INTEREST IS ALLOWED ON OVERPAYMENTS AT THE SAME RATE 

AS IS CHARGED ON DELINQUENT FEES DUE FROM THE DUE DATE OF 

THE REPORT OR FROM THE DATE OF OVERPAYMENT, WHICHEVER DATE 

IS LATER, TO THE DATE THE DEPARTMENT APPROVES REFUNDING OR 

CREDITING OF THE OVERPAYMENT. INTEREST DOES NOT ACCRUE 

DURING ANY PERIOD DURING WHICH THE PROCESSING OF A CLAIM FOR 

REFUND IS DELAYED MORE THAN 30 DAYS BY REASON OF FAILURE OF 
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THE FACILITY TO FURNISH INFORMATION R~UESTED BY THE 

DEPARTMENT FOR THE PURPOSE OF VERIFYING THE AMOUNT OF THE 

OVERPAYMENT. NO INTEREST IS ALLOWED: 

(A) IF THE OVERPAYMENT IS REFUNDED WITHIN 6 MONTHS FROM 

THE DATE THE REPORT IS DUE OR FROM THE DATE THE RETURN IS 

FILED, WHICHEVER IS LATER; OR 

(B) IF THE AMOUNT OF INTEREST IS LESS THAN $1. 

(3) A PAYMENT NOT MADE INCIDENT TO A DISCHARGE OF 

ACTUAL UTILIZATION FEE LIABILITY OR A PAYMENT REASONABLY 

ASSUMED TO BE IMPOSED BY [SECTIONS 1 THROUGH 15] IS NOT 

CONSIDERED AN OVERPAYMENT WITH RESPECT TO WHICH INTEREST IS 

ALLOWABLE. 

NEW SECTION. SECTION 11. APPLICATION FOR REFUND 

APPEAL FROM DENIAL. IF THE DEPARTMENT DISALLOWS A CLAIM FOR 

REFUND, IT SHALL NOTIFY THE FACILITY. AT THE EXPIRATION OF 

30 DAYS FROM THE MAILING OF THE NOTICE, THE DEPARTMENT'S 

ACTION BECOMES FINAL UNLESS WITHIN THE 30-DAY PERIOD THE 

FACILITY APPEALS IN WRITING FROM THE ACTION OF THE 

DEPARTMENT TO THE STATE TAX APPEAL BOARD. IF AN APPEAL IS 

MADE, THE BOARD SHALL GRANT THE TAXPAYER AN ORAL HEARING. 

AFTER CONSIDERATION OF THE APPEAL AND EVIDENCE PRESENTED, 

THE BOARD SHALL MAIL NOTICE TO THE TAXPAYER OF ITS 

DETERMINATION. THE BOARD'S DETERMINATION IS FINAL WHEN cT 

MAILS NOTICE OF ITS ACTION TO THE TAXPAYER. 

NEW SECTION. Section 12. Warrant for distraint. If che 
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utilization fee is not paid when due, the department of 

revenue may issue a warrant for distraint as provided in 

Title 15, chapter 1, part 7. ~fte--~e~~~t±nq--iie~--hes 

preeeee~ee--over--aMy--e±eim7--%ien7--or--demane--~iled--e"e 

reeorded-ar~er-~"e-iien-ttnder-~he-ve~rant-is-perreetedT 

NEW SECTION. Section 13. Disposition of fee. All 

proceeds from the collection of utilization fees, including 

penalties and interest, must be deposited in ~he-sta~e 

ge"ere±-r~"d AN-A€€9~-£N-~HB-S~A~E-SPE€!Ab-RBVENBE-PHN9-~9 

BE-HSB9-P9R-ME9l€Af9-RBIMBBRSEMEN~-~9-NHRSING-PA€Ibi~IBS ~HE 

S~A~E-GENERAb-PHNB AN ACCOUNT IN THE STATE SPECIAL REVENUE 

FUND TO BE USED FOR MEDICAID REIMBURSEMENT TO NURSING 

FACILITIES. 

NEW SECTION. Section 14. Relation to other taxes and 

fees. The utilization fee imposed under (section 3 11 is in 

addition to any ether taxes and fees required by law to be 

paid by nursing facilities. 

NEW SECTION. Section 15. Ru1emaking authority. The 

department of revenue may adopt rules necessary to implement 

and administer [sections 1 through %8 15]. 

NEW SECTION. SECTION 16. APPROPRIATION. THE FOLLOWING 

MONEY IS APPROPRIATED PR9M--~HB--A€€8HN~--BS~ABbiSHB9--IN 

fSEE~f8N-±3f ?HO~ THE ACCOUNT ESTABLISHED IN [SECTION 13] TO 

THE DEPART~ENT OF __ ::iOC:.=\:. AND REHABILITATION SERVICES TO FUND 

INCREASES IN MEDICAID RATES TO NURSING FACILITIES: 
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FISCAL YEAR 1992 

S~A~B-SP88%A~-REV8Na8-PSNBS------------------------$-9~376i6 

S~A~B-GBNERA~-PHNB--------------------------------$--598,5T6 

STATE SPECIAL REVENUE FUNDS $ 923,626 

FEDERAL FUNDS i>34±,%%3 t,%99,±4T 2,341,223 

TOTAL FUNDS ~-3,i647849 $±7T9T7Ti3 $3,264,849 

FISCAL YEAR 1993 

S~A~8-SP88%Ah-RBV8NH8-PBNBS----------------------$-±,4657 3ee 

S~A~B-SBNBRAh-PBNB--------------------------------$--6%8,3±5 

STATE SPECIAL REVENUE FUNDS $ 1,465,300 

FEDERAL FUNDS 37T497%94 ±758%,996 3,749,294 

TOTAL FUNDS $-5,%±4,594 $%,%89,4±% $5,214,594 

NEW SECTION. Section 17. Codification instruction. 

[Sections 1 through %9 !i1 are intended to be codified as an 

integral part of Title 15, and the provisions of Title 15 

apply to [sections 1 through iS~]. 

NEW SECTION. SECTION 18. CONTINGENT VOIDNESS. (1) IF 

FEDERAL LAW OR POLICY IS AMENDED TO ALLOW A NURSING FACILITY 

TO BILL A PERSON RECEIVING NURSING CARE FOR WHICH THE 

FACILITY IS BEING REIMBURSED BY MEDICARE OR MEDICAID FOR THE 

UTILIZATION FEE PROVIDED IN [SECTION 2], [THIS ACT] IS VOID 

AS OF THE EFFECTIVE DATE OF THE CHANGE IN FEDERAL LAW OR 

POLICY. 

(2) IF FEDERAL LAW OR POLICY IS AMENDED SO THAT THE 

UTILIZATION FEES COLLECTED PURSUANT TO (THIS ACT] MAY NOT BE 
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CONSIDERED AS THE STATE'S SHARE IN CLAIIUNG FEDERAL 

FINANCIAL PARTICIPATION UNDER THE MEDICAID PROGRAM, [THIS 

ACT] IS VOID AS OF THE EFFECTIVE DATE OF THE CHANGE IN 

FEDERAL LAW OR POLICY. 

(3) IF THE FEDERAL GOVERNMENT REFUSES TO PARTICIPATE IN 

OR DENIES APPROVAL OF ANY PLAN FOR MEDICAID PAYMENTS TO 

NURSING FACILITIES ON GROUNDS THAT IT CONSIDERS THE PAYMENTS 

TO BE REIMBURSEMENT TO FACILITIES FOR PAYMENT OF THE 

UTILIZATION FEES, [THIS ACT] IS VOID AS OF THE DATE OF 

RECEIPT BY THE DEPA.qTMENT OF SOCIAL AND REHABILITATION 

SERVICES OF NOTICE OF AN OFFICIAL DETERMINATION OF SUCH 

REFUSAL OR DENIAL. 

(4) IF [THIS ACT] BECOMES VOID UNDER THE PROVISIONS OF 

THIS SECTION, ALL FEES RECEIVED OR COLLECTED BY THE 

DEPARTMENT PRIOR TO THE DATE UPON WHICH THE ACT BECOMES VOID 

MUST BE DEPOSITED IN ACCORDANCE WITH (SECTION 13] AND A 

PERSON OR PARTY MAY NOT RECEIVE A REFUND OF ANY FEES 

RECEIVED OR COLLECTED BY THE DEPARTMENT PRIOR TO THE DATE 

UPON WHICH [THIS ACT] BECOMES VOID. 

NEW .. SECTION. SECTION 19. COORDINATION INSTRUCTION. IF 

SENATE BILL NO. 445 IS PASSED AND APPROVED AND IF IT 

INCLUDES A SECTION ADOPTING A UNIFORM TAX APPEAL PROCEDURE, 

THEN THE LANGUAGE CONTAINED IN [SECTIONS 7(1) AND 11 OF THIS 

ACT] IS VOID AND THE PROVISIONS OF SENATE BILL NO. 445 

GOVERN THE APPEAL PROCEDURES. 
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1 NEW SECTION. SECTION 20. SEVERABILITY. IF A PART OF 

2 [THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE 

3 FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF (THIS 

4 ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART 

5 REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE 

6 SEVERABLE FROM THE INVALID APPLICATIONS. 

7 NEW SECTION. SECTION 21. NONAPPLICABILITY. [SECTIONS 1 

8 THROUGH 15] AND THE FEE ESTABLISHED UNDER [SECTION 2] DO NOT 

9 APPLY TO FACILITIES LICENSED TO PROVIDE INTERMEDIATE 

10 DEVELOPMENTAL DISABILITY CARE AND FACILITIES REIMBURSED AS 

11 INSTITUTIONS FOR MENTAL DISEASE UNDER THE MEDICAID PROGRAM. 

12 

13 

NEW SECTION. Section 22. Effective dates 

applicability. (1) [Sections ±6y-±± 15, 17 THROUGH 21, 23, 

14 and this section} are effective ae~ober-~T-%99% ON PASSAGE 

15 AND APPROVAL. 

16 (2) [Sections 1 through 9 14 AND 16] are effective July 

17 1, ±99~ 1991, and apply to all bed days on or after July 1, 

18 %99i 1991. 

19 NBW-SBE~~eN~--SBE~reN-i3~--~BRMrNA~f6H~----t~HfS----AE~t 

20 ~ERM!HA!BS-aaNB-36,-±993~ 

21 NEW SECTION. SECTION 23. TERMINATION. [THIS ACT] 

22 TERMINATES JUNE 30, 1993. 

-End-
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SENATE STANDING COMMITTEE REPORT 

MR. PRES !DENT: 

Page 1 of 1 
April 13, 1991 

We, your committee on Taxation having had under consideration 
House Bill No. 93 (third reading copy-- blue), respectfully 
report that House Bill No. 93 be amended and as so amended be 
concurred in: 

1. Title, lines 13 and 14. 
Strike: "USED"on line 13 through "REIMBURSEMENTS" on line 14 
Insert: "DEPOSITED IN THE GENERAL FUND" 

2. Title, line 15. 
Following: "Mffr" 
Strike: ".~..." 
Insert: "AND" 

3. Title, lines 16 and 17. 
Following: "etr'Ht" on line 16 
Strike: remainder of line 16 through "DATE" on line 17 

4. Page 14, lines 11 through 13. 
Strike: "AN" on line 11 through "FACILITIES" on line 13 
Insert: "the state general fund" 

5. Page 14, line 23. 
Strike: "FROM" through "1" 

6. Page 15, line 4. 
Strike: "STATE SPECIAL REVENUE FUNDS" 
Insert: "state general fund" 

7. Page 15, line 10. 
Strike: "STATE SPECIAL REVENUE FUNDS" 
Insert: "state general fund" 

8. Page 17, line 13. 
Strike: "~" 

9. Page 17, lines 21 and 22. 
Strike: section 23 in its entirety 

SENATE 
H/J 93 
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HOUSE BILL NO. 93 

INTRODUCED BY COBB 

BY REQUEST OF TBE DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO IMPOSE A UTILIZATION 

FEE ON BAeH-NHRS%NS-PA€%brT¥ NURSING FACILITIES FOR BA€H-BHB 

BA¥ BED DAYS REIMBURSED BY THIRD-PARTY PAYORS BEGINNING IN 

FISCAL YEAR t993 1992; TO AUTHORIZE THE DEPARTMENT OF 

REVENUE TO COLLECT THE FEE: TO PROVIDE FOR THE ASSESSMENT, 

COLLECTION, AND REFUND OF THE FEE: TO REQUIRE PROCEEDS FROM 

THE FEE TO BE BBP9SITHB-IN-THB-SBNBRAL-PUNB 6SHB-P9R-eBRTAIN 

MBBI€A%B-RH%MB6RSBMBNTS BBP95%THB-%N-THH-SBNBRAb--P6NB 6SBB 

P9R-eBRTA%N-MBBreA%B-RBrMB6RSBMBNTS DEPOSITED IN THE GENERAL 

FUND: TO PROVIDE AN APPROPRIATION; AND PROVIDING EFFECTIVE 

DATESI ANB, ~ AN APPLICABILITY DATE,--ANB--A--THRMINATrBN 

BATBo-ANB-1>-THRMINATrBN-BATH." 

WHEREAS, THE LEGISLATURE RECOGNIZES THAT THE FAILURE TO 

FULLY FUND THE COST OF NURSING HOME CARE FOR MEDICAID 

BENEFICIARIES CREATES A BURDEN ON INDIVIDUALS WHO PAY 

PRIVATELY FOR NURSING HOME CARE BY SHIFTING COST FROM 

MEDICAID TO NON-MEDICAID RESIDENTS IN OUR STATE'S NURSING 

HOMES; AND 

WHEREAS, THE STATE HAS THE POTENTIAL OF FACING A LAWSUIT 

~"" "'""'"''"• c~nc• 
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FROM NURSING HOMES IF THE LEGISLATURE FAILS TO FULLY FUND 

THE COST OF NURSING HOME CARE: AND 

WHEREAS, THE LEGISLATURE DESIRES TO ALLEVIATE THE 

COST-SHIFTING FROM MEDICAID TO OTHER PATIENTS, WHILE BEARING 

IN MIND THE FINANCIAL CIRCOMSTANCES FACING THE STATE; AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO FIND 

CREATIVE FINANCING SOLUTIONS AND TO MAXIMIZE FEDERAL 

PARTICIPATION IN THE COST OF PROGRAMS WHEREVER POSSIBLE: AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO USE THE 

UTILIZATION FEE ESTABLISHED IN THIS BILL AS A MEANS OF 

PROVIDING ADDITIONAL MEDICAID REIMBURSEMENTS TO NURSING 

HOMES: AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE THAT 

NURSING HOMES CAREFULLY CONSIDER THE INCREASED MEDICAID 

REVENUES MADE AVAILABLE BY THIS LEGISLATION WHEN DETERMINING 

REASONABLE RATES TO BE CHARGED TO NON-MEDICAID PATIENTS IN 

THEIR FACILITIES: AND 

WHEREAS, THE LEGISLATURE ENACTS THE FOLLOWING 

LEGISLATION AS A MEANS OF RELIEVING PRIVATELY PAYING 

INDIVIDUALS IN NURSING HOMES FROM THE BURDEN OF COSTS 

SHIFTED FROM THE MEDICAID PROGRAM AND OF MAXIMIZING FEDERAL 

FUNDING OF THIS PROGRAM. 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 
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{section %6 ~] grants the department of revenue authority 

to adopt rules necessary to implement and administer 

[sections 1 through !9 15]. 

It is the intent of the legislature that, in adopting 

rules, the department: 

{1) provide procedures and forms for reporting bed days 

that are subject to payment of the utilization fee imposed 

in [section 2); 

(2) establish requirements for the maintenance of 

records and other documents required to ensure proper 

payment of the utilization fee; 

(3) develop a process for the estimation and collection 

of delinquent or unpaid fees; 

(4) provide a process for the reconciliation of 

disputes relating to the payment of utilization fees; and 

(5) establish other procedures for the efficient 

administration of the utilization fee. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For purposes of 

[sections 1 through %9 15), unless the context requires 

otherwise, the following definitions apply: 

(1) "Bed day" means each whole 24-hour period that a 

resident of a nursing facility is present in che facility 

and receiving skilled nursing carey OR intermediate nursing 
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care,--e~--~ft~ermed~a~e--deve%opmentai-dtsab%it~y-eare or in 

which a bed is held for a resident while he is on temporary 

leave from the facility,-reqard%ess-er-~he-so~~ee-ef-pftymeft~ 

£or--~he--resideft~~~-eare. THE TERM INCLUDES ALL PERIODS FOR 

WHICH THE NURSING FACILITY IS REIMBURSED BY A THIRD-PARTY 

PAYOR, INCLUDING BUT NOT LIMITED TO A PRIVATE OR 

GOVERNMENTAL INSURER OR PUBLIC ASSISTANCE PROGRAM, BUT IT 

DOES NOT INCLUDE ANY PERIOD FOR WHICH THE NURSING FACILITY 

MAY BE REIMBURSED ONLY BY THE RESIDENT, A FRIEND OF THE 

RESIDENT, OR A MEMBER OF THE RESIDENT'S FAMILY. The term 

also includes the day of a resident's admission to a nursing 

facility and the day of the resident's death, even though 

the resident is present less than a whole 24-hour period on 

these days. 

(2) "Calendar 

consecutive months 

or December 31. 

quarter" means the period of 3 

ending March 31, June 30, September 30, 

(3) "DEPARTMENT" MEANS THE DEPARTMENT OF REVENUE. 

t3t1!1 "Nursing facility'' or "facility" means a health 

care facility licensed by the department of health and 

environmental sciences as a %eft~-~erm-eare NURSING facility 

to provide skilled nursing care7 OR intermediate nursing 

care,-or-in~@rm@d~a~e--eeve%opmenta%--d~sabi%~~y--eare. The 

term includes ai% nursing facilities, whether they are: 

(a) operated as nonprofit or for-profit facilities: 
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(b) freestanding 

facility; or 

or part of another health care 

(c) publicly or privately operated. 

t•7~ "Skilled nursing care"T AND "intermediate 

nursing care",--aftd--~ifteermedia~e-de~e%epmeft~ai-disab~~~ty 

eareu have the same meaning as those terms are defined in 

50-5-101. 

tStl!l •aeport" means the report of bed days required 

in [section 3]. 

t6till "Utilization fee" or "fee" means the fee 

required to be paid for each bed day in a nursing facility, 

as provided in [section 2]. 

NEW SECTION. Section 2. Utilization fee for bed days 

in nursing facilities. A nursing facility in the state shall 

pay to the department of revenue a utilization fee in the 

amount of $% ~ for each bed day in the facility DURING 

FISCAL YEAR 1992 AND $1.50 FOR EACH BED DAY IN THE FACILITY 

DURING FISCAL YEAR 1993 AHB-EAEH-YBAR-~HBRBAP~BR. 

NEW SECTION. Section 3. Reporting and collection of 

fee. 1!l A nursing facility shall report to the department 

of revenue, following the end of each calendar quarter, the 

number of bed days in the facility during the quarter- The 

report must be in the form prescribed by the department and 

is due wt~h~n-39-d8ys-~e±iowt"~-eh@-end ON OR BEFORE THE 

LAST DAY OF THE MONTH FOLLOWING THE CLOSE of each calendar 
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quarter. The report must be accompanied by a payment in an 

amount equal to the fee required to be paid under [section 

2]. 

(2) THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 

SHALL PROVIDE THE DEPARTMENT AT THE END OF EACH CALENDAR 

QUARTER WITH A LIST OF FACILITIES AS DEFINED IN [SECTION 

!.i.!U.:. 

NEW SECTION. Section 4. Audit records. ( l) The 

department of revenue may audit the records and other 

documents of any nursing facility to ensure that the proper 

utilization fee has been collected. 

(2) The department may require the facility to provide 

records and other documentation, including books, ledgers, 

and registers, necessary for the department to verify the 

proper amount of the utilization fee paid. 

(3) A facility shall maintain and make available for 

inspection BY THE DEPARTMENT sufficient records and other 

documentation to demonstrate the number of bed days in the 

facility subject to the utilization fee. The facility shall 

maintain these records for a period of at least 5 years from 

the date the report is due. 

t4t--Th~-amoa"t-e£-the-fee-dtle-based-e"-a-~epo~t-m~~t-be 

dete~m~"ee-by-th~-department-w±ek±~-s-ye8~~-afeer--eh~--date 

the--re~ort--i~--o~eo--E~eept-in-ene-ea~e-ef-a-£ae~~~ty-that 

pnrpo,e%y-a"d-~now±nq±y-£i±e~-a-ro~~e-re~ort-w~en-~he-inte~t 
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~e-e•ade-payment-e£-the-£ee7-~he-departmeftt-~s-barred--after 

tfte--5-year--~ried--£~oa-revising-the-repert-er-r~eemp~tin9 

the-ameunt-ef-the-Htiii~at~en-~ee-owedo-A-proeeedinq-fer-the 

ee%ieetion-o£-~npaid--fees--may--net--he--inst~~~ted--ttnle~s 

notiee--fer--ee%%eetien-e£-the-anpaid-fee-is-previd@d-Nithin 

the-5-year-peried-efter-~he-repert-is-d~eo 

t§t--A-nttrsing-faeii±ty-may-file-an-appiieatien-with-the 

departmeftt-te-reviee-a-~eport-if-the--appiieatien--is--filed 

within-5-years-frem-the-date-the-repert-was-dtteo 

NEW SECTION. SECnON 5. PERIODS OF LIMITATION. (1) 

EXCEPT AS OTHERWISE PROVIDED IN THIS SECTION, A DEFICIENCY 

MAY NOT BE ASSESSED OR COLLECTED WITH RESPECT TO THE QUARTER 

FOR WHICH A REPORT IS FILED UNLESS THE NOTICE OF ADDITIONAL 

FEES PROPOSED TO BE ASSESSED IS MAILED WITHIN 5 YEARS FROM 

THE DATE THE REPORT WAS FILED. FOR THE PURPOSES OF THIS 

SECTION, A REPORT FILED BEFORE THE LAST DAY PRESCRIBED FOR 

FILING IS CONSIDERED FILED ON THE LAST DAY. IF, BEFORE THE 

EXPIRATION OF THE PERIOD PRESCRIBED FOR ASSESSMENT OF THE 

FEE, THE FACILITY CONSENTS IN WRITING TO AN ASSESSMENT AFTER 

THE 5-YEAR PERIOD, THE FEE MAY BE ASSESSED AT ANY TIME PRIOR 

TO THE EXPIRATION OF THE PERIOD AGREED UPON. 

(2] A REFUND OR CREDIT MAY NOT BE PAID OR ALLOWED WITH 

RESPECT TO THE YEAR FOR WHICH A REPORT IS FILED AFTER 5 

YEARS FROM THE LAST DAY PRESCRIBED FOR FILING THE REPORT OR 

AFTER 1 YEAR FROM THE DATE OF THE OVERPAYMENT, WHICHEVER 
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PERIOD EXPIRES LATER, UNLESS BEFORE THE EXPIRATION OF THE 

PERIOD, THE FACILITY FILES A CLAIM OR THE DEPARTMENT HAS 

DETERMINED THE EXISTENCE OF THE OVERPAYMENT AND HAS APPROVED 

THE REFUND OR CREDIT. IF THE FACILITY HAS AGREED IN WRITING 

UNDER THE PROVISIONS OF SUBSECTION (1) TO EXTEND THE TIME 

WITHIN WHICH THE DEPARTMENT MAY PROPOSE AN ADDITIONAL 

ASSESSMENT, THE PERIOD WITHIN WHICH A CLAIM FOR REFUND OR 

CREDIT IS FILED OR A CREDIT OR REFUND ALLOWED IN THE EVENT 

NO CLAIM IS FILED IS AUTOMATICALLY EXTENDED. 

NEW SECTION. Section 6. Penalty and interest for 

de1inquent fees waiver. t±t--8~iiizatien--fees--are 

deiinqaene-i£-~hey-are-no~-paid-vitftin-~he-time-~peei£ied-in 

fseetien-37T-~he-department-shaii-assess-a-penaity-e£-i8,-e£ 

the-ameant-e£-de~inqHent-feee-pias-interest-at-the--~a~e--ef 

1%--a--month--compated-on-~he-totai-of-fees-and-penaity-due• 

Tnterest-is-eomp~ted-£rom-the-date-the-£ees-were-due-to--tfte 

date-e£-payment7 

tit--~he--pena±ty--provided-for-in-sHbsection-t±t-may-be 

waived-by-the-department-if-the-£8eili~y-demonstrates-to-the 

depar~meftt-reaseftabie-ea~se-£er--the--fai%~re--te--fi%e--the 

report--or--te--pay--the--Eee--within--~he-time-speei£ied-in 

tseet~en-37T (1) IF THE FEE FOR ANY FACILITY IS NOT PAID ON 

OR BEFORE THE DUE DATE OF THE REPORT AS PROVIDED IN [SECTION 

3(1)], A PENALTY OF 10% OF THE AMOUNT OF THE FEE DUE MUST BE 

ASSESSED UNLESS IT IS SHOWN THAT THE FAILURE WAS DUE TO 
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REASONABLE CAUSE AND NOT NEGLECT. 

(2) IF ANY FEE DUE UNDER (SECTION 2) IS NOT PAID WHEN 

DUE, INTEREST IS ADDED TO THE TAX DUE AT THE RATE OF 12% A 

YEAR FROM THE DUE DATE UNTIL PAID. 

NSW-sae~£9Nv--See~ion-6.--ss~~mae~en-e£-Eee-~pen-fai~H~e 

~e--£i%e-a-reper~-er-pay-ene-Eee----no~~eeT-t~t-%E-a-n~rs±n~ 

fae~i~ty-!a~ls-er-ret~ses-te-riie-the-report-or-poy-the--tee 

wi~ftin--~ne-eiae-spec±£ied-in-tseetien-3t7-~he-deperement-e£ 

~evenHe-sha%~-es~~ee-the-tetal-namber-o£-eee-~ays--in--ehe 

faei%±ey--d~~ing--the--ea%endar--~arter--and--eaieaia~e-the 

amoant-o£-the-£ee-dHeo 

tit--~he-departmeftt-shaii-mall-to-the-taeliity-deseribed 

in-subseetien-tit-a-notiee-stating-the-basis-and--amount--e£ 

tfte---£ee--and--demend±ng--payment--o£--the--£eeT--±ne%ading 

pena~ties-anS-interesto-The-notiee-a~e~-an¥ise-the--~ae~%ity 

tha~--i£-payaeftt-~s-ftet-mader-a-warrant-£er-dist~aine-may-be 

£HedT 

NEW SECTION. SECTION 7. ESTIMATED FEE ON FAILORE TO 

FILE. {1) IF A FACILITY FAILS TO FILE THE REPORT AS 

REQUIRED, THE DEPARTMENT IS AUTHORIZED TO MAKE AN ESTIMATE 

OF THE FEES DUE FROM THE FACILITY FROM ANY INFORMATION IN 

ITS POSSESSION. 

{2) FOR THE PURPOSE OF ASCERTAINING THE CORRECTNESS OF 

ANY REPORT OR FOR THE PURPOSE OF MAKING AN ESTIMATE OF BED 

DAY USE OF ANY FACILITY WHERE INFORMATION HAS BEEN OBTAINED, 
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THE DEPARTMENT MAY: 

{A) EXAMINE OR CAUSE TO HAVE EXAMINED BY ANY DESIGNATED 

AGENT OR REPRESENTATIVE ANY BOOKS, PAPERS, RECORDS, OR 

MEMORANDA BEARING UPON THE MATTERS REQUIRED TO BE INCLUDED 

IN THE REPORT; 

(B) REQUIRE THE ATTENDANCE OF ANY OFFICER OR EMPLOYEE 

OF THE FACILITY RENDERING THE REPORT OR THE ATTENDANCE OF 

ANY OTHER PERSON IN THE PREMISES HAVING RELEVANT KIIOWLEDG_,; 

~ 

(C) TAKE TESTIMONY AND REQUIRE PRODUCTION OF ANY OTHER 

MATERIAL FOR ITS INFORMATION. 

NEW SECTION. SECTION 8. DEFICIENCY ASSESSMENT 

HEARING. (1) IF THE DEPARTMENT DETERMINES THAT THE AMOUNT OF 

FEES DUE ARE GREATER THAN THE AMOUNT DISCLOSED BY THE 

REPORT, IT SHALL MAIL TO THE FACILITY A NOTICE OF THE 

ADDITIONAL FEES PROPOSED TO BE ASSESSED. WITHIN 30 DAYS 

AFTER THE MAILING OF THE NOTICE, THE FACILITY MAY FILE WITH 

THE DEPARTMENT A WRITTEN PROTEST AGAINST THE PROPOSED 

ADDITIONAL FEES, SETTING FORTH THE GROUNDS UPON WHICH THE 

PROTEST IS BASED, AND MAY REQUEST IN ITS PROTEST AN ORAL 

HEARING OR AN OPPORTUNITY TO PRESENT ADDITIONAL EVIDENCE 

RELATING TO ITS FEES LIABILITY. IF NO PROTEST IS FILED, THE 

AMOUNT OF THE ADDITIONAL FEES PROPOSED TO BE ASSESSED 

BECOMES FINAL UPON THE EXPIRATION OF THE 30-DAY PERIOD. IF 

SUCH PROTEST IS FILED, THE DEPARTMENT SHALL RECONSIDER THE 
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PROPOSED ASSESSMENT AND, IF THE FACILITY BAS SO REQUESTED, 

SHALL GRANT THE FACILITY AN ORAL HEARING. AFTER 

CONSIDERATION OF THE PROTEST AND THE EVIDENCE PRESENTED IN 

THE EVENT OF AN ORAL HEARING, THE DEPARTMENT'S ACTION UPON 

THE PROTEST IS FINAL WHEN IT MAILS NOTICE OF ITS ACTION TO 

THE FACILITY. 

(2) WHEN A DEFICIENCY IS DETERMINED AND THE FEES BECOME 

FINAL, THE DEPARTMENT SHALL MAIL NOTICE AND DEMAND TO THE 

FACILITY FOR PAYMENT, AND THE FEES BECOME DUE AND PAYABLE AT 

THE EXPIRATION OF 10 DAYS FROM THE DATE OF THE NOTICE AND 

DEMAND. INTEREST ON ANY DEFICIENCY ASSESSMENT BEARS INTEREST 

FROM THE DATE SPECIFIED IN [SECTION 5] FOR PAYMENT OF THE 

FEES. A CERTIFICATE BY THE DEPARTMENT OF THE MAILING OF THE 

NOTICES SPECIFIED IN THIS SECTION IS PRIMA FACIE EVIDENCE OF 

THE COMPUTATION AND LEVY OF THE DEFICIENCY IN THE FEES AND 

OF THE GIVING OF THE NOTICES. 

NEW SECTION. SECTION 9. CLOSING AGREEMENTS. (1) THE 

DIRECTOR OF THE DEPARTMENT OR ANY PERSON AUTHORIZED IN 

WRITING BY HIM IS AUTHORIZED TO ENTER INTO AN AGREEMENT WITH 

ANY FACILITY RELATING TO THE LIABILITY OF THE FACILITY IN 

RESPECT TO THE FEES IMPOSED BY [SECTIONS 1 THROUGH 15] FOR 

ANY PERIOD. 

(2) AN AGREEMENT UNDER THIS SECTION IS FINAL AND 

CONCLUSIVE, AND EXCEPT UPON A SHOWING OF FRAUD OR 

MALFEASANCE OR MISREPRESENTATION OF A MATERIAL FACT: 
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(A) THE CASE MAY NOT BE REOPENED AS TO MATTERS AGREED 

UPON OR THE AGREEMENT MODIFIED BY ANY OFFICER, EMPLOYEE, OR 

AGENT OF THIS STATE; AND 

(B) IN ANY SUIT, ACTION, OR PROCEEDING UNDER THE 

AGREEMENT OR ANY DETERMINATION, ASSESSMENT, COLLECTION, 

PAYMENT, ABATEMENT, REFUND, OR CREDIT MADE IN ACCORDANCE 

WITH THE AGREEMENT, THE AGREEMENT MAY NOT BE ANNULLED, 

MODIFIED, SET ASIDE, OR DISREGARDED. 

NEW SECTION. SECTION 10. CREDIT FOR OVERPAYMENT 

INTEREST ON OVERPAYMENT. (1) IF THE DEPARTMENT DETERMINES 

THAT THE AMOUNT OF FEES, PENALTY, OR INTEREST DUE FOR ANY 

YEAR IS LESS THAN THE AMOUNT PAID, THE AMOUNT OF THE 

OVERPAYMENT MUST BE CREDITED AGAINST ANY FEES, PENALTY, OR 

INTEREST THEN DUE FROM THE FACILITY AND THE BALANCE MUST BE 

REFUNDED TO THE FACILITY OR ITS SUCCESSOR THROUGH 

REORGANIZATION, MERGER, OR CONSOLIDATION OR TO ITS 

SHAREHOLDERS UPON DISSOLUTION. 

(2) EXCEPT AS PROVIDED IN SUBSECTIONS (2)(A) AND 

(2)(8), INTEREST IS ALLOWED ON OVERPAYMENTS AT THE SAME RATE 

AS IS CHARGED ON DELINQUENT FEES DUE FROM THE DUE DATE OF 

THE REPORT OR FROM THE DATE OF OVERPAYMENT, WHICHEVER DATE 

IS LATER, TO THE DATE THE DEPARTMENT APPROVES REFUNDING OR 

CREDITING OF THE OVERPAYMENT. INTEREST DOES NOT ACCRUE 

DURING ANY PERIOD DURING WHICH THE PROCESSING OF A CLAIM FOR 

REFUND IS DELAYED MORE THAN 30 DAYS BY REASON OF FAILURE OF 
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THE FACILITY TO FURNISH INFORMATION REQUESTED BY THE 

DEPARTMENT FOR THE PURPOSE OF VERIFYING THE AMOUNT OF THE 

OVERPAYMENT. NO INTEREST IS ALLOWED: 

(A) IF THE OVERPAYMENT IS REFUNDED WITHIN 6 MONTHS FROM 

THE DATE THE REPORT IS DUE OR FROM THE DATE THE RETURN IS 

FILED, WHICHEVER IS LATER; OR 

(B) IF THE AMOUNT OF INTEREST IS LESS THAN $1. 

(3) A PAYMENT NOT MADE INCIDENT TO A DISCHARGE OF 

ACTUAL UTILIZATION FEE LIABILITY OR A PAYMENT REASONABLY 

ASSUMED TO BE IMPOSED BY (SECTIONS 1 THROUGH 15] IS NOT 

CONSIDERED AN OVERPAYMENT WITH RESPECT TO WHICH INTEREST IS 

ALLOWABLE. 

NEW SECTION. SECTION 11. APPLICATION FOR REFUND 

APPEAL FROM DENIAL. IF THE DEPARTMENT DISALLOWS A CLAIM FOR 

REFUND, IT SHALL NOTIFY THE FACILITY. AT THE EXPIRATION OF 

30 DAYS FROM THE MAILING OF THE NOTICE, THE DEPARTMENT'S 

ACTION BECOMES FINAL UNLESS WITHIN THE 30-DAY PERIOD THE 

FACILITY APPEALS IN WRITING FROM THE ACTION OF THE 

DEPARTMENT TO THE STATE TAX APPEAL BOARD. IF AN APPEAL IS 

MADE, THE BOARD SHALL GRANT THE TAXPAYER AN ORAL HEARING. 

AFTER CONSIDERATION OF THE APPEAL AND EVIDENCE PRESENTED, 

THE BOARD SHALL MAIL NOTICE TO THE TAXPAYER OF ITS 

DETERMINATION. THE BOARD'S DETERMINATION IS FINAL WHEN IT 

24 MAILS NOTICE OF ITS ACTION TO THE TAXPAYER. 

25 NEW SECTION. Section 12. Warrant for distraint. If the 
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utilization fee is not paid when due, the department of 

revenue may issue a warrant for distraint as provided in 

Title 15, chapter 1, part 7. ~he--res~%~*ft~--i*eft--has 

preeedenee--cve~--any--eiaimr--%ieny--o~--8emand--fi*ed--anC 

reeerded-af~er-efte-lieft-~ftder-~fte-warran~-i~-per£eeted• 

NEW SECTION. Section 13. Disposition of fee. All 

proceeds from the collection of utilization fees, including 

penalties and interest, must be deposited in the--s~ate 

gefterai-f~ftd AN-AE€6BN~-iN-~HE-STATB-SPBBfAb-REVENHE-PeNB-T6 

BB-BSEB-~R-MEBfeAIB-RBIMBeRSBMBNT-Te-NeRSIN6-PAEfbfTfBS ~ 

STATB--SBNERAb--PBNB AN-AEEBBNT-fN-THB-STATB-SPEEIAb-RBYBNBB 

PBNB-Te--BB- BSBB--P6R--MBBfEAIB--RBIMBeRSBMBNT--T9--NBRSfH6 

PAEfbfTfBS THE STATE GENERAL FUND. 

NEW SECTION. Section 14. Relation to other taxes and 

fees. The utilization fee imposed under [section 3 Il is in 

addition to any other taxes and fees required by law to be 

paid by nursing facilities. 

NEW SECTION. Section 15. Ru1emaking authority. The 

department of revenue may adopt rules necessary to implement 

and administer (sections 1 through xe 15}. 

NEW SECTION. SECTION 16. APPROPRIATION. THE FOLLOWING 

MONEY IS APPROPRIATED PR9M--THE--A€€6BNT--BS~ABbfSHEB--fN 

tSEETf6N-%3t PR9M-THE-AE€9BNT-BSTABbtSHB9-iN-fSEETf9N-t3f TO 

24 THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES TO FUND 

25 INCREASES IN MEDICAID RATES TO NURSING FACILITIES: 
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FISCAL YEAR 1992 

S~A~B-SPBB~Ah-RBVBNBB-PSNBS------------------------$-9~3,6%6 

S~A~B-SENBRAb-PBNB-------------- - --- -----------$--5887576 

S~A~B-SPBBlAh-REVENHB-PHHBS STATE GENERAL FUND $ 923,626 

FEDERAL FUNDS ~T34±,~%3 ±,~89,±47 2,341,223 

TOTAL FUNDS $-3,%64,849 $±7797,7%3 $3,264,849 

FISCAL YEAR 1993 

S~A~B-SPBB~Ab-RBVBNBB-PHNBS----------------------$-±7465,388 

S~A~B-SBNBRAb-PHNB--------------------------------$--6±8,316 

S~A~B-SPBBIA&-RBVBNBB-PHNBS STATE GENERAL FUND $ 1,465,300 

FEDERAL FUNDS 3,749,%94 1,58%,896 3,749,294 

TOTAL FUNDS $-5,%147594 $%,%88741% $5,214,594 

NEW SECTION. Section 17. Codification instruction .. 

[Sections l through %& 151 are intended to be codified as an 

integral part of Title 15, and the provisions of Title 15 

apply to [sections 1 through 18 15]. 

NEW SECTION. SECTIOI\I 18. CONTINGENT VOIDNESS. (1) IF 

FEDERAL LAW OR POLICY IS AMENDED TO ALLOW A NURSING FACILITY 

TO BILL A PERSON RECEIVING NURSING CARE FOR WHICH THE 

FACILITY IS BEING REIMBURSED BY MEDICARE OR MEDICAID FOR THE 

UTILIZATION FEE PROVIDED IN [SECTION 2], [THIS ACT] IS VOID 

AS OF THE EFFECTIVE DATE OF THE CHANGE IN FEDERAL LAW OR 

POLICY. 

(2) IF FEDERAL LAW OR POLICY IS AMENDED SO THAT THE 

UTILIZATION FEES COLLECTED PURSUANT TO [THIS ACT] MAY NOT BE 
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CONSIDERED AS THE STATE'S SHARE IN CLAIMING FEDERAL 

FINANCIAL PARTICIPATION UNDER THE MEDICAID PROGRAM, [THIS 

ACT] IS VOID AS OF THE EFFECTIVE DATE OF THE CHANGE IN 

FEDERAL LAW OR POLICY. 

(3) IF THE FEDERAL GOVERNMENT REFUSES TO PARTICIPATE IN 

OR DENIES APPROVAL OF ANY PLAN FOR MEDICAID PAYMENTS TO 

NURSING FACILITIES ON GROUNDS THAT IT CONSIDERS THE PAYMENTS 

TO BE REIMBURSEMENT TO FACILITIES FOR PAYMENT OF THE 

UTILIZATION PEES, [THIS ACT] IS VOID AS OF THE DATE OF 

RECEIPT BY THE DEPARTMENT OP SOCIAL AND REHABILITATION 

SERVICES OF NOTICE OP AN OFFICIAL DETERMINATION OF SUCH 

REFUSAL OR DENIAL. 

(4) IP (THIS ACT] BECOMES VOID UNDER THE PROVISIONS OF 

THIS SECTION, ALL FEES RECEIVED OR COLLECTED BY THE 

DEPARTMENT PRIOR TO THE DATE UPON WHICH THE ACT BECOMES VOID 

MUST BE DEPOSITED IN ACCORDANCE WITH [SECTION 13] AND A 

PERSON OR PARTY MAY NOT RECEIVE A REFUND OF ANY FEES 

RECEIVED OR COLLECTED BY THE DEPARTMENT PRIOR TO THE DATE 

UPON WHICH [THIS ACT] BECOMES VOID. 

NEW SECTION. SECTION 19. COORDINATION INSTRUCTION. IF 

SENATE BILL NO. 445 IS PASSED AND APPROVED AND IF IT 

INCLUDES A SECTION ADOPTING A UNIFORM TAX APPEAL PROCEDURE, 

THEN THE LANGUAGE CONTAINED IN [SECTIONS 7(1) AND 11 OF THIS 

ACT] IS VOID AND THE PROVISIONS OF SENATE BILL NO. 445 

GOVERN THE APPEAL PROCEDURES. 
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1 NEW SECTION. SECTION 20. SEVERABILITY. IF A PART OF 

2 [THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE 

3 FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS 

4 ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART 

5 REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE 

6 SEVERABLE FROM THE INVALID APPLICATIONS. 

7 NEW SECTION. SECTION 21. NONAPPLICABILITY. [SECTIONS 1 

8 THROUGH 15] AND THE FEE ESTABLISHED UNDER [SECTION 2] DO NOT 

9 APPLY TO FACILITIES LICENSED TO PROVIDE INTERMEDIATE 

10 DEVELOPMENTAL DISABILITY CARE AND FACILITIES REIMBURSED AS 

11 INSTITUTIONS FOR MENTAL DISEASE UNDER THE MEDICAID PROGRAM. 

12 NEW SECTION. Section 22. Effective dates 

13 applicability. (1) [Sections %87-%± 15, 17 THROUGH 21T-i3, 

14 and this section] are effective eetober-%7 -±991 ON PASSAGE 

15 AND APPROVAL. 

16 (2) [Sections 1 through 9 14 AND 16] are effective July 

17 1, l99i !22!• and apply to all bed days on or after July 1, 

18 ±99i 1991. 

19 NBK-SBE~r8NT--SEE~%6N-i3T--~BRMYNA~Y8NT----t~HYS----AE~7 

20 ~8RMINA~BS-J8NE-387-%993T 

21 NBw-see~£eN~--sectioa-i3•--~ermifta~~ono----t~h~s----8ett 

22 terminate~-dHne-3&7-~993. 

-End-
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Free Conference Committee 
on House Bill 93 

Report No. 1, April 23, 1991 

Mr. Speaker and Mr. President: 

; 
:p,'f' (\ ~ y 

N-.J~ ~ 
Page 1 of 2 

We, your Free Conference Committee met and considered House Bill 
93 and recommend that House Bill 93 (reference copy -- salmon) be 
amended as follows: 

1. Page 5, line 16. 
Following: ·~" 
Strike: "$1.25" 
Insert: "~ 

2. Page 5, line 17. 
Following: "AND• 
Strike: "$1."50"" 
Insert: "~ 

3. Page 5, line 18. 
Following: "'IUBRBIJP'I'BR" 
Insert: •and each year thereafter" 

4. Page 15, line 4. 
Strike: "$ 923,626" 
Insert: "$1,239,048" 

5. Page 15, line 5. 
Strike: "2,341,223" 
Insert: "3,140,761" 

6. Page 15, line 6. 
Strike: "$3,264,849" 
Insert: "$4,379,809" 

7. Page 15, line 10. 
Strike: "$ 1,465~300" 
Insert: "$1,253, 79• 

8. Page 15, line 11. 
Strike: "3,749,294" 
Insert: "3,208,580" 

9. Page 15, line 12. 
Strike: "$5,214,594• 
Insert: "$4,462,5S9n 

ADOPT 

RE,TECT 87155~>CC. IISF 

April 23, 1991 
Page 2 of 2 

And this Free Conference Committee report be adopted. 

For the House: 

<:L)C.n ~ \--L \-1, ~ a.J. \..,_ 
Rep-;- BradleJ", chair I 

au/)~. ~,(;,.,pd 
Rep. Squi es 

~d 7ft(/>{,_ 
R~Cobb Jc. 

For the Senate: 

t:~--r jk<-0 £..__ 
Sen. Vaughn, Cha'ir 

FCC Rill 
,., 11 .,~ 

871555CC.HS 
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HOUSE BILL NO. 93 

INTRODUCED BY COBB 

BY REQUEST OF THE DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO IMPOSE A UTILIZATION 

FEE ON BAEH-NBRSfNS-PAElblT¥ NURSING FACILITIES FOR BAEH-BEB 

BA¥ BED DAYS REIMBURSED BY THIRD-PARTY PAYORS BEGINNING IN 

FISCAL YEAR ~99~ 1992; TO AUTHORIZE THE DEPARTMENT OF 

REVENUE TO COLLECT THE FEE; TO PROVIDE FOR THE ASSESSMENT, 

COLLECTION, AND REFUND OF THE FEE; TO REQUIRE PROCEEDS FROM 

THE FEE TO BE BEP9SlTBB-lN-~HE-SBNBRAb-PBNB HSEB-PBR-BBR~AfN 

MBBfEAfB-RBlMBBRSEMBN~S BBP9Sf~EB-fN-THB-6BNERAb--PBNB HSBB 

PBR-EBR~AlN-MEBlEAlB-RBlMBHRSEMBN~S DEPOSITED IN THE GENERAL 

~; TO PROVIDE AN APPROPRIATION; AND PROVIDING EFFECTIVE 

DATESz ANB7 AND AN APPLICABILITY DATE,--ANB--A--TBRMfNA~fBN 

BA'l'E,-ANB-A-'l'BRMfNATfBN-BATE." 

WHEREAS, THE LEGISLATURE RECOGNIZES THAT THE FAILURE TO 

FULLY FUND THE COST OF NURSING HOME CARE FOR MEDICAID 

BENEFICIARIES CREATES A BURDEN ON INDIVIDUALS WHO PAY 

PRIVATELY FOR NURSING HOME CARE BY SHIFTING COST FROM 

MEDICAID TO NON-MEDICAID RESIDENTS IN OUR STATE'S NURSING 

HOMES; AND 

WHEREAS, THE STATE HAS THE POTENTIAL OF FACING A LAWSUIT 
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FROM NURSING HOMES IF THE LEGISLATURE FAILS TO FULLY FUND 

THE COST OF NURSING HOME CARE; AND 

WHEREAS, THE LEGISLATURE DESIRES TO ALLEVIATE THE 

COST-SHIFTING FROM MEDICAID TO OTHER PATIENTS, WHILE BEARING 

IN MIND THE FINANCIAL CIRCUMSTANCES FACING THE STATE; AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO FIND 

CREATIVE FINANCING SOLUTIONS AND TO MAXIMIZE FEDERAL 

PARTICIPATION IN THE COST OF PROGRAMS WHEREVER POSSIBLE; AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO USE THE 

UTILIZATION FEE ESTABLISHED IN THIS BILL AS A MEANS OF 

PROVIDING ADDITIONAL MEDICAID REIMBURSEMENTS TO NURSING 

HOMES; AND 

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE THAT 

NURSING HOMES CAREFULLY CONSIDER THE INCREASED MEDICAID 

REVENUES MADE AVAILABLE BY THIS LEGISLATION WHEN DETERMINING 

REASONABLE RATES TO BE CHARGED TO NON-MEDICAID PATIENTS IN 

THEIR FACILITIES; AND 

WHEREAS, THE LEGISLATURE ENACTS THE FOLLOWING 

LEGISLATION AS A MEANS OF RELIEVING PRIVATELY PAYING 

INDIVIDUALS IN NURSING HOMES FROM THE BURDEN OF COSTS 

SHIFTED FROM THE MEDICAID PROGRAM AND OF MAXIMIZING FEDERAL 

FUNDING OF THIS PROGRAM. 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 
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(section ~9 15] grants the department of revenue authority 

to adopt rules necessary to implement and administer 

[sections 1 through %9 15]. 

It is the intent of the legislature that, in adopting 

rules, the department: 

(1) provide procedures and forms for reporting bed days 

that are subject to payment of the utilization fee imposed 

in [section 21; 

(2) establish requirements for the maintenance of 

records and other documents required to ensure proper 

payment of the utilization fee; 

(3) develop a process for the estimation and collection 

of delinquent or unpaid fees; 

(4) provide a process for the reconciliation of 

disputes relating to the payment of utilization fees; and 

(5) establish other procedures for the efficient 

administration of the utilization fee. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For purposes of 

[sections 1 through %9 15], unless the context requires 

otherwise, the following definitions apply: 

(1) "Bed day" means each whole 24-hour period that a 

resident of a nursing facility is present in the facility 

and receiving skilled nursing care, OR intermediate nursing 
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care,--o~--~~e~~m~diate--aeve~opmenea%-di~abiiity-eare or in 

which a bed is held for a resident while he is on temporary 

leave from the facility7-~e~a~diess-o£-tbe-se~ree-e£-paymefte 

£or--the--residentLs-eare. THE TERM INCLUDES ALL PERIODS FOR 

WHICH THE NURSING FACILITY IS REIMBURSED BY A THIRD-PARTY 

PAYOR, INCLUDING BUT NOT LIMITED TO A PRIVATE OR 

GOVERNMENTAL INSURER OR PUBLIC ASSISTANCE PROGRAM, BUT IT 

DOES NOT INCLUDE ANY PERIOD FOR WHICH THE NURSING FACILITY 

MAY BE REIMBURSED ONLY BY THE RESIDENT, A FRIEND OF THE 

RESIDENT, OR A MEMBER OF THE RESIDENT'S FAMILY. The term 

also includes the day of a resident's admission to a nursing 

facility and the day of the resident's death, even though 

the resident is present less than a whole 24-hour period on 

these daysa 

( 2) "Calendar 

consecutive months 

or December 31. 

quarter" means the period of 3 

ending March 31, June 30, September 30, 

(3) "DEPARTMENT" MEANS THE DEPARTMENT OF REVENUE. 

t3till "Nursing facility" or ''facility" means a health 

care facility licensed by the department of health and 

environmental sciences as a ieft~-~e~m-eare NURSING facility 

to provide skilled nursing care7 OR intermediate nursing 

care,-or-~fteermediaee--deve%opment8l--d±sabi%iey--ea~e. The 

term includes all nursing facilities, whether they are: 

(a) operated as nonprofit or for-profit facilities: 
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(b) freestanding 

facility; or 

or part of another health care 

(c) publicly or privately operated. 

t4t.Lil "Skilled nursing care", AND 1'intermediate 

nursing care",--and--•interme0iate-~eve~epmenta%-a±~abi%i~y 

earea have the same meaning as those terms are defined in 

50-5-101. 

tStill "Report" means the report of bed days required 

in [section 3 J, 

t6tJ..l.l "Utilization fee" or "fee" means the fee 

required to be paid for each bed day in a nursing facility, 

as provided in [section 2]. 

NEW SECTION. Section 2. Utilization fee for bed days 

in nursing facilities~ A nursing facility in the state shall 

pay to the department of revenue a utilization fee in the 

amount ~f $% $%~~5 il for each bed day in the facility 

DURING FISCAL YEAR 1992 AND $%~56 g FOR EACH BED DAY IN THE 

FACILITY DURING FISCAL YEAR 1993 ANB-EAeH-¥BAR-~HEREAP~ER 

AND EACH YEAR THEREAFTER, 

NEW SECTION. Section 3. Reporting and collection of 

fee. ill A nursing facility shall report to the department 

of revenue, following the end of each calendar quarter, the 

number of bed days in the facility during the quarter. The 

report must be in the form prescribed by the department and 

is due w~t"i"-3G-days-fo±%owi~~-ehe-end ON OR BEFORE THE 
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LAST DAY OF THE MONTH FOLLOWING THE CLOSE of each calendar 

quarter. The report must be accompanied by a payment in an 

amount equal to the fee required to be paid under (section 

2 I. 

(2) THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 

SHALL PROVIDE THE DEPARTMENT AT THE END OF EACH CALENDAR 

QUARTER WITH A LIST OF FACILITIES AS DEFINED IN [SECTION 

.li!l.l.:. 
NEW SECTION, Section 4. Audit records. ( 1) The 

department of revenue may audit the records and other 

documents of any nursing facility to ensure that the proper 

utilization fee has been collected. 

{2) The department may require the facility to provide 

records and other documentation, including books, ledgers, 

and registers, necessary for the department to verify the 

proper amount of the utilization fee paid. 

{3) A facility snall maintain and make available for 

inspection BY THE DEPARTMENT sufficient records· and other 

documentation to demonstrate the number of bed days in the 

facility subject to the utilization fee. The facility shall 

maintain these records for a period of at least 5 years from 

the date the report is due. 

t4t--~h~-8mo~nt-of-the-£ee-e~e-b~~ee-o~-a-report-mo~t-be 

deeerm~ned-by-t~e-departme~t-w±t"+~-5-years-~rter--e"e--date 

the--~e~o~t--t~--dtl~~--E~eept-±n-the-ease-of-a-~a~±±±ty-that 
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p~~pese%y-an8-~newingiy-fi%es-a-£alse-~epor~-with-the-±ntent 

te-e¥ade-payment-e£-~he-£eeT-the-department-±s-barred--e£te~ 

~fte--5-year--period--£rem-reyts±n9-the-repert-er-reeomp~t~ng 

the-amo~nt-o£-the-~t~±izetien-£ee-owed7-A-proeeed~nq-for-the 

eoi%eetion-e£-~n~aid--£ees--may--net--be--±nstitnted--cn±ess 

notiee--£or--ee±leet±on-o£-the-ttnpaid-£ee-±s-provided-within 

the-5-year-period-after-the-report-±s-d~e~ 

t5t--A-nars±ng-£aeiiity-may-£±%e-an-appiieat±on-w±th-the 

department-to-re•±se-a-repert-±£-t~e--appiteation--is--fiied 

within-5-years-frem-the-date-the-report-was-dtteo 

NEW SECTION. SECTION 5. PERIODS OF LIMITATION. ( 1) 

EXCEPT AS OTHERWISE PROVIDED IN THIS SECTION, A DEFICIENCY 

MAY NOT BE ASSESSED OR COLLECTED WITH RESPECT TO THE QUARTER 

FOR WHICH A REPORT IS FILED UNLESS THE NOTICE OF ADDITIONAL 

FEES PROPOSED TO BE ASSESSED IS MAILED WITHIN 5 YEARS FROM 

THE DATE THE REPORT WAS FILED. FOR THE PURPOSES OF THIS 

SECTION, A REPORT FILED BEFORE THE LAST DAY PRESCRIBED FOR 

FILING IS CONSIDERED FILED ON THE LAST DAY. IF, BEFORE THE 

EXPIRATION OF THE PERIOD PRESCRIBED FOR ASSESSMENT OF THE 

FEE, THE FACILITY CONSENTS IN WRITING TO AN ASSESSMENT AFTER 

THE 5-YEAR PERIOD, THE FEE MAY BE ASSESSED AT ANY TIME PRIOR 

TO TBE EXPIRATION OF THE PERIOD AGREED UPON. 

(2! A REFUND OR CREDIT MAY NOT BE PAID OR ALLOWED WITH 

RESPECT TO THE YEAR FOR WHICH A REPORT IS FILED AFTER 5 

YEARS FROM THE LAST DAY PRESCRIBED FOR FILING THE REPORT OR 
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AFTER 1 YEAR FROM THE DATE OF THE OVERPAYMENT, WHICHEVER 

PERIOD EXPIRES LATER, UNLESS BEFORE TBE EXPIRATION OF THE 

PERIOD, THE FACILITY FILES A CLAIM OR THE DEPARTMENT HAS 

DETERMINED THE EXISTENCE OF THE OVERPAYMENT AND HAS APPROVED 

THE REFUND OR CREDIT. IF THE FACILITY HAS AGREED IN WRITING 

UNDER THE PROVISIONS OF SUBSECTION (1) TO EXTEND THE TIME 

WITHIN WHICH THE DEPARTMENT MAY PROPOSE AN ADDITIONAL 

ASSESSMENT, THE PERIOD WITHIN WHICH A CLAIM FOR REFUND OR 

CREDIT IS FILED OR A CREDIT OR REFUND ALLOWED IN TBE EVENT 

NO CLAIM IS FILED IS AUTOMATICALLY EXTENDED. 

NEW SECTION. Section 6. Penalty and interest for 

de1inquent fees waiver. ttt--S~~±i~8tion--fee~--~~e 

Oei±ftq~e~e-i~-~hey-are-not-pa±d-wi~hi~-the-time-s~eeiEied-in 

tseetion-3fo-~he-departme~t-sha~l-a~~ess-a-pena%ty-e£-i9%-e£ 

the-ame~nt-o£-dei%nquent-Eees-plHs-interest-at-the--rate--o£ 

l'--a--menth--eomp~ted-on-the-totat-oe-£ees-an~-~enalty-dtteT 

Ynterest-is-eemp~ted-£rem-the-date-tne-£ees-were-dtte-to--t~e 

date-of-paymento 

t~t--~fte--penalty--preY±aea-fer-in-s~bseet±en-t%t-may-be 

wa±~ed-by-the-departmeftt-±E-the-£ae~r±ty-demon~trates-to-the 

department-reasonab~e-eaa~e-rer--the--ta±Zare--to--E±~e--the 

report--or--to--~ay--tfte--£ee--with±n--the-t±me-speci£ied-in 

tseetien-3tT (1) IF THE FEE FOR ANY FACILITY IS NOT PAID ON 

OR BEFORE THE DUE DATE OF THE REPORT AS PROVIDED IN [SECTION 

3(1)], A PENALTY OF 10\ OF THE AMOUNT OF THE FEE DUE MUST BE 
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ASSESSED UNLESS IT IS SHOWN THAT THE FAILURE WAS DUE TO 

REASONABLE CAUSE AND NOT NEGLECT. 

(2) IF ANY FEE DUE UNDER (SECTION 2] IS NOT PAID WHEN 

DUE, INTEREST IS ADDED TO THE TAX DUE AT THE RATE OF 12% A 

YEAR FROM THE DUE DATE UNTIL PAID. 

NBW-SE€~T9Nv--Seee~on-6T--eeeimat%on-ef-fee-~~on-£~~%~re 

te--r±ie-a-repere-or-pfty-~he-£ee----notiee~-tlt-f£-a-n~rsin9 

faei%iey-£a~ls-or-re£Hses-to-fi%e-~fte-repore-er-pay-the--fee 

within--ene-time-speeified-in-tsectio~-3+7-the-depftrtment-of 

re~enae-~fta%%-estimate-the-tota%-n~mber-o£-bed-days--±n--the 

faeility--d~rin~--the--ea%endar--quarter--and--ea%e~%ate-the 

amo~nt-of-the-fee-dHev 

tzt--~he-depar~men~-sha~~-mail-te-the-£aeiii~y-deseribed 

in-sabseet±on-tlt-a-notiee-stat±n~-the-basis-and--amoant--o£ 

the---£ee--and--demand±nq--payment--of--the--fee,--±nei~din9 

peneieie~-e~d-t~tere~t~-~ke-~ot%ee-m~~t-advtse-tke--£~ci~ity 

thet--i£-payment-~~-~ot-mader-~-warr~nt-€or-~i9tra%~t-may-be 

H~ed• 

NEW SECTION. SECTION 7. ESTIMATED FEE ON FAILURE TO 

FILE. ( 1) IF A FACILITY FAILS TO FILE THE REPORT AS 

REQUIRED, THE DEPARTMENT IS AUTHORIZED TO MAKE AN ESTIMATE 

OF THE FEES DUE FROM THE FACILITY FROM ANY INFORMATION IN 

ITS POSSESSION. 

(2) FOR THE PURPOSE OF ASCERTAINING THE CORRECTNESS OF 

ANY REPORT OR FOR THE PURPOSE OF MAKING AN ESTIMATE OF BED 
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DAY USE OF ANY FACILITY WHERE INFORMATION HAS BEEN OBTAINED, 

THE DEPARTMENT MAY: 

(A) EXAMINE OR CAUSE TO HAVE EXAMINED BY ANY DESIGNATED 

AGENT OR REPRESENTATIVE ANY BOOKS, PAPERS, RECORDS, OR 

MEMORANDA BEARING UPON THE MATTERS REQUIRED TO BE INCLUDED 

IN THE REPORT; 

(B) REQUIRE THE ATTENDANCE OF ANY OFFICER OR EMPLOYEE 

OF THE FACILITY RENDERING THE REPORT OR THE ATTENDANCE OF 

ANY OTHER PERSON IN THE PREMISES HAVING RELEVANT KNOWLEDGE; 

AND 

(C) TAKE TESTIMONY AND REQUIRE PRODUCTION OF ANY OTHER 

MATERIAL FOR ITS INFORMATION. 

NEW SECTION. SECTION 8. DEFICIENCY ASSESSMENT 

HEARING. (1) IF THE DEPARTMENT DETERMINES THAT THE AMOUNT OF 

FEES DUE ARE GREATER THAN THE AMOUNT DISCLOSED BY THE 

REPORT, IT SHALL MAIL TO THE FACILITY A NOTICE OF THE 

ADDITIONAL FEES PROPOSED TO BE ASSESSED. WITHIN 30 DAYS 

AFTER THE MAILING OF THE NOTICE, THE FACILITY MAY FILE WITH 

THE DEPARTMENT A WRITTEN PROTEST AGAINST THE PROPOSED 

ADDITIONAL FEES, SETTING FORTH THE GROUNDS UPON WHICH THE 

PROTEST IS BASED, AND MAY REQUEST IN ITS PROTEST AN ORAL 

HEARING OR AN OPPORTUNITY TO PRESENT ADDITIONAL EVIDENCE 

RELATING TO ITS FEES LIABILITY. IF NO PROTEST IS FILED, THE 

AMOUNT OF THE ADDITIONAL FEES PROPOSED TO BE ASSESSED 

BECOMES FINAL UPON THE EXPIRATION OF THE 30-DAY PERIOD. IF 
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SUCH PROTEST IS FILED, THE DEPARTMENT SHALL RECONSIDER THE 

PROPOSED ASSESSMENT AND, IF THE FACILITY HAS SO REQUESTED, 

SHALL GRANT THE FACILITY AN ORAL HEARING. AFTER 

CONSIDERATION OF THE PROTEST AND THE EVIDENCE PRESENTED IN 

THE EVENT OF AN ORAL HEARING, THE DEPARTMENT'S ACTION UPON 

THE PROTEST IS FINAL WHEN IT MAILS NOTICE OF ITS ACTION TO 

THE FACILITY. 

(2) WHEN A DEFICIENCY IS DETERMINED AND THE FEES BECOME 

FINAL, THE DEPARTMENT SHALL MAIL NOTICE AND DEMAND TO THE 

FACILITY FOR PAYMENT, AND THE FEES BECOME DUE AND PAYABLE AT 

THE EXPIRATION OF 10 DAYS FROM THE DATE OF THE NOTICE AND 

DEMAND. INTEREST ON ANY DEFICIENCY ASSESSMENT BEARS INTEREST 

FROM THE DATE SPECIFIED IN [SECTION 5] FOR PAYMENT OF THE 

FEES. A CERTIFICATE BY THE DEPARTMENT OF THE MAILING OF THE 

NOTICES SPECIFIED IN THIS SECTION IS PRIMA FACIE EVIDENCE OF 

THE COMPUTATION AND LEVY OF THE DEFICIENCY IN THE FEES AND 

OF THE GIVING OF THE NOTICES. 

NEW SECTION. SECTION 9. CLOSING AGREEMENTS, ( 1) THE 

DIRECTOR OF THE DEPARTMENT OR ANY PERSON AUTHORIZED IN 

WRITING BY HIM IS AUTHORIZED TO ENTER INTO AN AGREEMENT WITH 

ANY FACILITY RELATING TO TliE LIABILITY OF THE FACILITY IN 

RESPECT TO TliE FEES IMPOSED BY [SECTIONS 1 THROUGH 15] FOR 

ANY PERIOD. 

(2) AN AGREEMENT UNDER THIS SECTION IS FINAL AND 

CONCLUSIVE, AND EXCEPT UPON A SHOWING OF FRAUD OR 
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MALFEASANCE OR MISREPRESENTATION OF A MATERIAL FACT: 

(A) TilE CASE MAY NOT BE REOPENED AS TO MATTERS AGREED 

UPON OR THE AGREEMENT MODIFIED BY ANY OFFICER, EMPLOYEE, OR 

AGENT OF THIS STATE; AND 

(B) IN ANY SUIT, ACTION, OR PROCEEDING UNDER THE 

AGREEMENT OR ANY DETERMINATION, ASSESSMENT, COLLECTION, 

PAYMENT, ABATEMENT, REFUND, OR CREDIT MADE IN ACCORDANCE 

WITII THE AGREEMENT, THE AGREEMENT MAY NOT BE ANNULLED, 

MODIFIED, SET ASIDE, OR DISREGARDED. 

NEW SECTION. SECTION 10. CREDIT FOR OVERPAYMENT 

INTEREST ON OVERPAYMENT. (l) IF THE DEPARTMENT DETERMINES 

THAT THE AMOUNT OF FEES, PENALTY, OR INTEREST DUE FOR ANY 

YEAR IS LESS THAN THE AMOUNT PAID, THE AMOUNT OF THE 

OVERPAYMENT MUST BE CREDITED AGAINST ANY FEES, PENALTY, OR 

INTEREST THEN DUE FROM THE FACILITY AND THE BALANCE MUST BE 

REFUNDED TO THE FACILITY OR ITS SUCCESSOR THROUGH 

REORGANIZATION, MERGER, OR CONSOLIDATION OR TO ITS 

SHAREHOLDERS UPON DISSOLUTION. 

(2) EXCEPT AS PROVIDED IN SUBSECTIONS (2)(A) AND 

(2)(8), INTEREST IS ALLOWED ON OVERPAYMENTS AT THE SAME RATE 

AS IS CHARGED ON DELINQUENT FEES DUE FROM THE DUE DATE OF 

THE REPORT OR FROM TilE DATE OF OVERPAYMENT, WHICHEVER DATE 

IS LATER, TO THE DATE THE DEPARTMENT APPROVES REFUNDING OR 

CREDITING OF THE OVERPAYMENT. INTEREST DOES NOT ACCRUE 

DURING ANY PERIOD DURING WHICH THE PROCESSING OF A CLAIM FOR 
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REFUND IS DELAYED MORE THAN 30 DAYS BY REASON OF FAILURE OF 

THE FACILITY TO FURNISH INFORMATION REQUESTED BY THE 

DEPARTMENT FOR THE PURPOSE OF VERIFYING THE AMOUNT OF THE 

OVERPAYMENT. NO INTEREST IS ALLOWED: 

(A) IF THE OVERPAYMENT IS REFUNDED WITHIN 6 MONTHS FROM 

THE DATE THE REPORT IS DUE OR FROM THE DATE THE RETURN IS 

FILED, WHICHEVER IS LATER: OR 

(B) IF THE AMOUNT OF INTEREST IS LESS THAN $1. 

(3} A PAYMENT NOT MADE INCIDENT TO A DISCHARGE OF 

ACTUAL UTILIZATION FEE LIABILITY OR A PAYMENT REASONABLY 

ASSUMED TO BE IMPOSED BY (SECTIONS l THROUGH 15} IS NOT 

CONSIDERED AN OVERPAYMENT WITH RESPECT TO WHICH INTEREST IS 

ALLOWABLE. 

NEW SECTION. SECTION 11. APPLICATION FOR REFUND 

15 APPEAL FROM DENIAL. IF THE DEPARTMENT DISALLOWS A CLAIM FOR 

16 

17 

18 

19 

20 

2l 

22 
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25 

REFUND, IT SHALL NOTIFY THE FACILITY. AT THE EXPIRATION OF 

30 DAYS FROM THE MAILING OF THE NOTICE, THE DEPARTMENT'S 

ACTION BECOMES FINAL UNLESS WITHIN THE 30-DAY PERIOD THE 

FACILITY APPEALS IN WRITING FROM THE ACTION OF THE 

DEPARTMENT TO THE STATE TAX APPEAL BOARD. IF AN APPEAL IS 

MADE, THE BOARD SHALL GRANT THE TAXPAYER AN ORAL HEARING. 

AFTER CONSIDERATION OF THE APPEAL AND EVIDENCE PRESENTED, 

THE BOARD SHALL MAIL NOTICE TO THE TAXPAYER OF ITS 

DETERMINATION. THE BOARD'S DETERMINATION IS FINAL WHEN IT 

MAILS NOTICE OF ITS ACTION TO THE TAXPAYER. 
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NEW SECTION. Section 12. Warrant for distraint. If the 

utilization fee is not paid when due, the department of 

revenue may issue a warrant for distraint as provided in 

Title 15, chapter 1, part 7. ~he--re~~rt±n9--%±en--~as 

~~~e~deftee--o•er--any--e%aim7--~ie~,--er--demand--£~%ed--and 

reeorded-afeer-efte-~±en-nnder-~he-warrent-is-per£eetedT 

NEW SECTION. Section 13. Disposition of fee. All 

proceeds from the collection of utilization fees, including 

penalties and interest, must be deposited in the--~t~te 

~e"e•at-ftt"d AN-A€€8BNT-iN-THB-STATE-SPE€iAb-RHVBNBB-PSNB-T8 

BE-SSEB-P8R-MEBi€AiB-RBiMBeR9BMENT-T8-NHRSiN6-PA€ibiTiBS THB 

STATB--6BNBRAb--PBN9 AN-A€€eeNT-iN-THB-STATB-9PB€iAb-RHYENBB 

PBNB-Te--BB--BSBB--P8R--MBBi€Ai9--RHiMBSRSEM£NT--T8--NHRSiN6 

14 PAEibiTiBS THE STATE GENERAL FUND. 

15 

16 
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25 

NEW SECTION. Section 14. Relation to other taxes and 

fees. The utilization fee imposed under [section ~ £1 is in 

addition to any other taxes and fees required by law to be 

paid by nursing facilities. 

NEW SECTION. Section 15. Rulemaking authority. The 

department of revenue may adopt rules necessary to implement 

and administer [sections 1 through%& 15]. 

NEW SECTION. SECTION 16. APPROPRIATION. THE FOLLOWING 

~QNE! ___ IS APPROPRIATED PR8M--THB--AE€8BNT--BSTABbiSHBB--iN 

fSEETf8N-t3t PR8M-THB-A€E8BNT-ESTABbi5HEB-fN-fSE€Ti8N-t3t TO 

THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES TO FUND 
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INCREASES IN MEDICAID RATES TO NURSING FACILITIES: 

FISCAL YEAR 1992 

S~A~E-SPBSfAb-REVENHB-PBNBS------------------------~-9~376~6 

S~A~E-SBNBRAb-PBNB--------------------------------~--5&9,5~6 

S~A~B-SPEBfAb-REVENHE-PHNBS 

STATE GENERAL FUND----------------------~-~~376%6 $1,239,048 

FEDERAL FUNDS ~,34%7~~3 %T~99Ti4~ %,341,~%3 $3,140,761 

TOTAL FUNDS $-3,~64,849 ?tT~~~.~%3 $3,%64,849 $4,379,809 

FISCAL YEAR 1993 

S~A~B-SPEBfAb-RBVENBB-PHNBS----------------------$-i,465T388 

S~A~B-SBNERAb-PSNB--------------------------------$--6iBT3i6 

S~A~E-SPEefAb-RBVBNHB-PHNSS 

STATE GENERAL FUND--------------------$-iT465T3&8 $1,253,979 

FEDERAL FUNDS 37~49Tr94 %,58%,&96 3T~49Tr94 3,208,580 

TOTAL FUNDS $-5Tr%4,594 $%,~99T4i% $57~%4,594 $4,462,559 

NEW SECTION. Section 17. Codification instruction. 

[Sections 1 through %9 15] are intended to be codified as an 

integral part of Title 15, and the provisions of Title 15 

apply to [sections 1 through iB !il-

NEW SECTION. SECTION 18. CONTINGENT VOIDNESS. ( 1) IF 

FEDERAL LAW OR POLICY IS AMENDED TO ALLOW A NURSING FACILITY 

TO BILL A PERSON RECEIVING NURSING CARE FOR WHICH THE 

FACILITY IS BEING REIMBURSED BY MEDICARE OR MEDICAID FOR THE 

UTILIZATION FEE PROVIDED IN [SECTION 2J, [THIS ACT] IS VOID 

AS OF THE EFFECTIVE DATE OF THE CHANGE IN FEDERAL LAW OR 
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POLICY. 

(2) IF FEDERAL LAW OR POLICY IS AMENDED SO THAT THE 

UTILIZATION FEES COLLECTED PURSUANT TO [THIS ACT] MAY NOT BE 

CONSIDERED AS THE STATE'S SHARE IN CLAIMING FEDERAL 

FINANCIAL PARTICIPATION UNDER THE MEDICAID PROGRAM, [THIS 

ACT] IS VOID AS OF THE EFFECTIVE DATE OF THE CHANGE IN 

FEDERAL LAW OR POLICY. 

(3) IF THE FEDERAL GOVERNMENT REFUSES TO PARTICIPATE IN 

OR DENIES APPROVAL OF ANY PLAN FOR MEDICAID PAYMENTS TO 

NURSING FACILITIES ON GROUNDS THAT IT CONSIDERS THE PAYMENTS 

TO BE REIMBURSEMENT TO FACILITIES FOR PAYMENT OF THE 

UTILIZATION FEES, (THIS ACT] IS VOID AS OF THE DATE OF 

RECEIPT BY THE DEPARTMENT OF SOCIAL AND REHABILITATION 

SERVICES OF NOTICE OF AN OFFICIAL DETERMINATION OF SUCH 

REFUSAL OR DENIAL. 

(4) IF [THIS ACT] BECOMES VOID UNDER THE PROVISIONS OF 

THIS SECTION, ALL FEES RECEIVED OR COLLECTED BY THE 

DEPARTMENT PRIOR TO THE DATE UPON WHICH THE ACT BECOMES VOID 

MUST BE DEPOSITED IN ACCORDANCE WITH [SECTION 13] AND A 

PERSON OR PARTY MAY NOT RECEIVE A REFUND OF ANY FEES 

RECEIVED OR COLLECTED BY THE DEPARTMENT PRIOR TO THE DATE 

UPON WHICH [THIS ACTJ BECOMES VOID. 

NEW SECTION. SECTION 19. COORDINATION INSTRUCTION. IF 

SENATE BILL NO. 445 IS PASSED AND APPROVED AND IF IT 

INCLUDES A SECTION ADOPTING A UNIFORM TAX APPEAL PROCEDURE, 
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1 THEN THE LANGUAGE CONTAINED IN [SECTIONS 7(1) AND 11 OF THIS 
-End-

2 ACT) IS VOID AND THE PROVISIONS OF SENATE BILL NO. 445 

3 GOVERN THE APPEAL PROCEDURES. 

4 NEW SECTION. SECTION 20. SEVERABILITY. IF A PART OF 

5 [THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE 

6 FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS 

7 ACT) IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART 

8 REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE 

9 SEVERABLE FROM THE INVALID APPLICATIONS. 

10 NEW SECTION. SECTION 21. NONAPPLICABILITY. [SECTIONS 1 

11 THROUGH 15] AND THE FEE ESTABLISHED UNDER [SECTION 2] DO NOT 

12 APPLY TO FACILITIES LICENSED TO PROVIDE INTERMEDIATE 

13 DEVELOPMENTAL DISABILITY CARE AND FACILITIES REIMBURSED AS 

14 INSTITUTIONS. FOR MENTAL DISEASE UNDER THE MEDICAID PROGRAM. 

15 NEW SECTION. Section 22. Effective dates 

16 applic-.>b~lity. ( 1) ."f! Sect'ions !9T-H 15, 17 THROUGH 21,.-i!3, 

17 and this section] are effective Betober-t,.-t9!H ON PASSAGE 

18 AND APPROVAL. 

19 (2) [Sections 1 through 9 14 AND 16] are effective July 

20 1, t99i! 1991, and apply to all bed days on or after July 1, 

21 t99i! 1991. 

22 NEW-5EE~fBN7--SEE~fBN-~37--~ERMINA~IBN7----t~HIS----AE~f 

23 ~ERMfNA~ES-aHNE-39,.-%9937 

24 NEW-SE€~f6No--Seet~on-i3~--~~~m~na~iono----t~hi~----actt 

25 terminate~-d~ne-3&,-r993o 
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