HOUSE BILL NO. 93
INTRODUCED BY COBB
BY REQUEST OF THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES

IN THE HOUSE

JANUARY 1, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON HUMAN SERVICES & AGING.
JANUARY 7, 1991 FIRST READING.
MARCH 27, 1991 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.
MARCH 28, 1991 PRINTING REPORT.
APRIL 3, 1991 SECOND READING, DO PASS.

ON MOTION, SEGREGATED FROM COMMITTEE
OF WHOLE REPORT AND REREFERRED TO COMMITTEE
ON APPROPRIATIONS.

APRIL 4, 1991 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

SECOND READING, DO PASS AS AMENDED.

ON MOTION, RULES SUSPENDED. BILL
PLACED ON THIRD READING.

THIRD READING, PASSED.
AYES, 60; NOES, 38.

APRIL 5, 1991 ENGROSSING REPORT.
TRANSMITTED TO SENATE.
IN THE SENATE

APRIL 5, 1991 INTRODUCED AND REFERRED TC CCMMITTEE
ON TAXATION.

FIRST READING.
APRIL 13, 1991 COMMITTEE RECOMMEND BILL BE

CONCURRED IN AS AMENDED. REPORT
ADQOPTED.
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SECOND READING, CONCURRED IN.

THIRD READING, CONCURRED IN.
AYES, 46; NOES, 3.

RETURNED TO HOUSE WITH AMENDMENTS.

IN THE HOUSE

RECEIVED FROM SENATE.

SECOND READING, AMENDMENTS NOT
CONCURRED 1IN.

ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE SENATE

ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE HOUSE

CONFERENCE COMMITTEE REPORTED.

ON MOTION, CONFERENCE COMMITTEE
DISSOLVED.

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE SENATE

ON MOTION, CONFERENCE COMMITTEE
DISSOLVED.

CN MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE HOUSE

FREE CONFERENCE COMMITTEE REPORTED.

SECOND READING, FREE CONFERENCE
COMMITTEE REPORT REJECTED.

ON MOTION, PREVIOCUS ACTION
RECONSIDERED.

SECOND READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.



THIRD READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

IN THE SENATE

APRIL 25, 1581 FREE CONFERENCE COMMITTEE
REPORT ADOPTED.

IN THE HOUSE
APRIL 25, 1991 SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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HB 0093/01
ROUSE BILL NO. 93
INTRODUCED BY COBB
BY REQUEST OF THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES
A BILL FOR AN ACT ENTITLED: "AN ACT TO IMPOSE A UTILIZATION

FEE ON EACH NURSING FACILITY FOR EACH BED DAY BEGINNING 1IN
FISCAL YEAR 19%3; TO AUTHORIZE THE DEPARTMENT OF REVENUE TO
COLLECT THE FEE: TO REQUIRE PROCEEDS FROM THE FEE TG BE
DEPOSITED IN THE GENERAL FUND; AND PROVIDING ErFECTIVE

DATES ., "

STATEMENT OF INTENT

A statement of intent is required for this bill because
[section 10] grants the department of revenue authority to
adopt rules necessary to implement and administer [sections
1 through 101}.

It is the intent of the legislature that, in adopting
rules, the department:

{1) provide procedures and forms for reporting bed days
that are subject to payment of the utilization fee imposed
in [section 2];

(2) establish requirements for the maintenance of
records and other documents required to ensure proper

payment of the utilization fee;
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HB 0093701

[3) develop a process for the estimation and collection
of delinguent or unpaid fees;

(4) provide a process for the reconciliation of
disputes relating to the payment of utilization fees; and

{5) establish other procedures for the efficlent

administration of the utilization fee.

EEZ IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. DpDefinitions. For purposes of

{sections 1 through 18}, unless the context reguires
ctherwise, the following definitions apply:

{1) "Bed day" means each whole 24-hour period that a
resident of a  nursing facility is present in the facility
and receilving skilled nursing care, intermediate nursing
care, or intermediate developmental disabllity care or in
which a bed is held for a resident while he is on temporary
leave from the facility, regardless of rthe source of payment
for the resident's care. The term aiso incliudes the day of a
resident's admission to a nursing facility ané the day of
the resident's death, even though the resident is present
tess than a whole 24-hour period on these days.

(2) "Calendar quarter™ means the period of 3
consecutive months ending March 31, June 23, Septemher 30,
ar December 31.

(3} "Nursina facility" or “facility" means a health

INTRODUCED BILL
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care facility licensed by the department of health ang
environmental sSciences as a long-term care facility to
provide skilled nursing care, intermediate nursing care, or
intermediate developmental disability care. The term
includes all nursing facilities, whether they are:

(a) operated as nonprofit or for-protfit faciltities;

(b} freestanding or parct of another health care
facility, or

{c) publicly or privately operated.

{4) "skilled nursing care", "intermediate nursing
care”, and "intermediate developmental disability care" have
the same meaning as those terms are defined in 50-5-101.

{5} "Report" means the report of bed days required in
[section 3].

{6) "Utilization fee" or "ftee" means the fee required
to be pald for each bed day in a nursing facility, as

provided in [secticn 2].

NEW SECTION. Section 2. Utilization fee Ffor bed days

in nursing facilities. A nursing facility in the state shall
pay to the department of revenue a utilization fee in the

amount of $1 for each bed day in the facility.

NEW SECTTON. Section 3. Reporting and collection of

fee. A nursing facility shall report to the department of
revenue, following the end of each calendar gquarter, the

number of bed days in the facility during the qguarter. The
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report must be in the form prescribed by the department and
is due within 30 days following the end of each calendar
quarter. The report must be accompanied by a payment in  an
amount egual to the fee required to be pald urder {section

2].

NEW SECTION. Section 4. audit -- records. (1) The

cepartment of revenue may audit the records and other
documents <f any nursing facility to ensure that the proper
utilization fee has been collected.

{2) The department may require the facility to provide
records and other documentation, including books, ledgers,
and registers, necessary for the department to verify the
proper amount of the utilizatiorn fee paid.

(3) A facility shall maintain and make available for
inspection sufficient records and other documentation to
demonstrate the number of bed days in the facility subject
to the wutilization fee. The facility shall maintain these
records for a period of at least 5 years from the date the
report is due.

{4) The amount of the fec due based on a report must be
determined by the department within 5 yvears after the date
the report is due. Except in the case of a facility that
purposely and knowingly tiles a false report with the intent
to evade payment of the fee, the depdrtment is barred after

the S-year period from revising the repcrt or recomputing

-1-
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the amount of the utilization fee owed. A proceeding for the
collection of wunpaid fees may not be instituted unless
notice for collection of the unpaid fee is provided within
the 5-year pericd after the report is due.

(5) A nursing facility may file an appiication with the
department to revise a report if the application is filed
within 5 years from the date the report was due.

NEW SECTION. Section 5. penalty and  interest  for

delinguent fees -— waiver. {1) Utilization fees are
delinguent if they are not paid within the time specified in
[section 3]. The department shall assess a peralty of 10% of
the amount of delinguent fees plus interest at the rate of
1% a month computed on the total of fees and penalty due.
Interest 1is computed from the date the f[ees were due Lo the
date of payment.

{2) The penalty provided for in subsection (1) may be
waived by the department if the facility demonstrates to the
department reasonable cause for the failure to file the
report or to pay the fee within the time specified in
[section 3].

NEW SECTION. Section 6. Estimation of fee upon Failure

to file a report or pay the fee -- notice. {1) If a nursing
facility fails or refuses to file the report or pay the fee
within the time specified in [section 3], the department of

revenue shall estimate the total number of bed Gays in  the
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facility during tnhe calendar gquarter and calculate the
amount of the fee due.

{(2) The deparctment shall mail to the facility described
in subsection {1) a notice stating the basis and amount of
the fee and demanding payment of the fee, including
penalties and interest. The notice must advise the facility
that 1if payment is not made, a warrant for distraint may be
filed.

NEW SECTION. Section 7. wWarrant for distraint. If the

utilizaricon fee is not paid when due, the department of
revenue may issue a warrant for distraint as provided in
Title 15, chapter 1, part 7. The resulting lien has
precedence over any claim, lien, or demand filed and

recorded after the lien under the warrant is perfected.

NEW SECTiON. Section 8. bpisposition of fee. All

proceeds from the collection of utilization fees, including

penalties and interest, must be deposited in the state

general fund.
NEW SECTION. Section 9. Relation to other taxes and

fees. The wutilization fee imposed under [section 31 is in
addition to any other taxes and fees required by law to be

pald by nursirg facili:ies,

NEW SECTION. Section 10. Rulemaking authority. Tne

department £f revenue may adopt rules necessary to implement

and adminiater (seclions @ through 10).

-f -



NEW SECTION. Section 11. codification

HB 0093/01

instruction.

[Sections 1 through 10] are intended to be codified as an

integral part of Title 15, and the provisions

apply to [secticns 1 through 10].
NEW SECTION. Section 12. Effective

applicability. (1) [Sections 10, 11, and this

effective Octaober 1, 1391.

of Title 15

dates —--

section] are

(2) [Sections 1 through 9] are effective July 1, 1892,

and apply to all bed days on or after July 1, 199%2.

—-End-



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HBO093, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act to impose a utilization fee on each nursing facility for each bed day beginning in fiscal year 1993; to authorize the
Department of Revenue to collect the fee; to require proceeds from the fee to be deposited in the general fund; and
providing effective dates.

ASSUMPTIONS :

1. There are 98 licensed nursing facilities in Montana with a total of 7,016 licensed beds {Department of Social and
Rehabilitation Services).

. The average bed daily occupancy rate is 92% (SRS).

. The fee is not applicable to Intermediate Care Facilities for the Mentally Retarded (SRS).

. The fee will be collected quarterly. The Department of Health will notify the Department of Revenue quarterly of
facilities subject to the fee.

. The fee will only generate three quarters of collections in FY 1993,

. Only summary management reports will be required.

. On-line input will be required.

. The proposed legislation will require a new 0.25 FTE, grade 8, begiunning April 1, 1992, plus related operating expenses
and computer equipment to carry out tax processing.

9. The proposed legislation will generate approximately §1,767,000 in FY93 and $2,356,000 annually thereafter. All revenue

from the fee will be deposited in the state general fund.

&

oo~ Ov U

FISCAL IMPACT:
Department of Revenue:

FY 92 FY 93
Current Law Proposed Law Difference Current law Proposed law Difference
Expenditures:
FTE 0 0.06 0.06 0 0.25 0.25
Personal. Services 0 287 287 0 3,898 3,898
Operating Expenses 0 585 585 0 355 355
Equipment 0 4,430 4,430 0 0 (4]
Total 0 5,302 5,302 4,253 4,253
Funding:
General Fund 0 5,302 5,302 0 4,253 4,253
(contigued age 2) 4/ J‘/ﬁ;g //
’ //——/Z9 ,,?V/ /Hrfi‘g’ "
ROD SUNDSTED, BUDGET DIRECTOR ’ DATE JOIN COBB, PRI?@RY SPONSOR DATE
Office of Budget and Program Planning 7

Fiscal Note fin,‘ HBOOG3, a5 introduced HB ?3



‘Fiscal Note Request HBO093, as introduced
Form BD-15
Page 2

Revenues:

FY 92

Current Law Proposed lLaw

Difference

Nursing Facility
Utilization Fee 0 0

Net General Fund 0 {5,302)

LONG-RANGE ETFECTS OF PROPOSED LEGISLATION.

FY 93
Current law Proposed Law Difference
0 Q 1,767,000 1,767,000
(5,302) 0 1,767,000 1,767,000

Annual operating costs will be approximately $4,250 in future years. HNet general fund revenue will bhe approximately

$2,351,750 per annum beginning in FY%94.



STATE OF HMOXTANA - F1SCAL
Form BD-15
there is herebv submitted a Fiscal Note for

NOTE

1n compliance with a written request, HBQOY93 ., third reading

DESCRIPTION OF PROPOSED LEGISLATION:
An act to impose a utilization fee on nursing facilities for bed days reimbursed by third-party payors beginning in fiscal

year 1992: to authorize the Department of Revenue to collect the fee: to provide for the assessment, collection, and
refund of the fee: to require proceeds from the fee to be used for certain medicaid reimbursements.
ASSUMPTIONS :

1. There are 98 licensed facilities in Montana with a tot
The average hed daily occupancy rate is 90% (3RS).
Approximately 69% of all nursing facility patients’ costs are paid by a third party (SRS).

The fee does not apply to facilities licensed to provide intermediate developmental disability care.
The utilization fee is $1.25 per third-party payor bed day in FY92 and $1.50 during FY93.

al of 7,1% licensed beds (SRS).

(O, INe R WU N

FISCAL IMPACT:
Department of Revenue

FY 92 FY 93
Expenditures: Currentc_Law Proposed Law Difference Current Law Proposed Law Difference
FTE 0.00 0.06 0.06 0.00 0.25 0.25
Personal Services 0 287 287 0 3.898 3,898
Equipment Costs 0 4 430 4,430 0 0 g
Operating Costs 0 585 585 0 355 355
Total 0 5,302 5,302 0 4,253 4,253
Funding
General Fund 0 5,302 5,302 0 4,253 4,253
Department of Social and Rehabilitation Services
Benefits & Claims ¢ 3,264,849 3,264,849 0 5,214,594 5,214,594
Funding:
Utilization fee (02) 0 923,626 923 626 0 1,465,301 1,465,301
Federal Funds 0 2.341.,223 2,341 223 g 3,749,293 3,749,293
Total 0 3.264 849 3.264,849 0 5,214,594 5,214,594
Revenues:
Nursing Fac. Util. Fee (02} 0 2,038,000 2,038,000 0 2,446,000 2,446,000
Excess Fee to General Fund 1,114 374 980,699
Jet Impact to General Fund (Increase) 1,109,072 976,446
%5/ gﬂﬂ%/h.fﬁ 5//3// \ ﬁbd@;) 7‘ /% Cﬂ
ROD SUNDSTEDR. BUDGET DIRECTOR ATL JOHN GO ’ DATE

Cffice of Budget and Program PlunnLng

Fisceal Note

Hi3 73" b2
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APPROVED BY COMM. ON
HUMAN SERVICES AND AGING
HOUSE BILL NO. 93
INTRODUCED BY COBB
BY REQUEST OF THE DEPARTMENT OF S0OCIAL

AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "“AN ACT TO IMPOSE & UTILIZATION

FEE ON BAEH-NURSEING-PACIRIEY¥ NURSING FACILITIES FOR EAREH-BED

Ba¥ BED DAYS RETMBURSED BY THIRD-FARTY PAYORS BEGINNING IN

FISCAL YEAR 1993 13992; TO AUTHORIZE THE DEPARTMENT OF

REVENUE TO COLLECT THE FEE; TO PROVIDE FOR THE ASSESSMENT,

COLLECTION, AND REFUND OF THE FEE; TO REQUIRE PROCEEDS FRCH

THE FEE TO BE PEPOSIPEB-IN-FHE-GENERAE-FUNB USED FOR CERTAIN

MEDICAID REIMBURSEMENTS; TO PROVIDE AN APPROPRIATION: AND

PROVIDING EFFECTIVE DATES, AN APPLICABILITY DATE, AND A

TERMINATION DATE."

WHEREAS, THE LEGISLATURE RECOGNIZES THAT THE FATLURE TO

FULLY FUND THE COST OF NURSING HOME CARE FOR MEDICAID

BENEFICIARIES CREATES A BURDEN ON INDIVIDUALS WHC PAY

PRIVATELY FOR NURSING HOME CARE BY SHIFTING COST FROM

MEDICAID TO NON-MEDICAID RESIDENTS IN QUR STATE'S NURSING

HOMES; AND

WHEREAS, THE STATE HAS THE POTENTIAL OF FACING A LAWSUIT

FROM NURSING HOMES IF THE LEGISLATURE FAILS TO ¥FULLY FUND

@anﬂ Lagisiative Councit

THE COST OF NURSING HOME CARE; AND
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WHEREAS, THE LEGISLATURE DESIRES TO ALLEVIATE THE

COST~SHIFTING FROM MEDICAID TO QOTHER PATIENTS, WHILE BEARING

IN MIND THE FINANCIAL CIRCUMSTANCES FACING THE STATE; AND

WHERERS, IT IS THE INTENT OF THE LEGISLATURE TO FIND

CREATIVE FINANCING SOLUTIOKS AND TO MAXIMIZE FEDERAL

PARTICIPATION IN THE COST OF PRCOGRAMS WHEREVER POSSIBLE; AND

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO USE THE

UTILIZATION FEE ESTABLISHED IN THIS BILL AS A MEANS OF

PROVIDING ADDITIONAL MEDICAID REIMBURSEMENTS TO HNURSING

HOMES: AND

WHEREAS, IT IS THE INTENT OF TEE LEGISLATURE THAT

NURSING HOMES CAREFULLY CONSIDER THE INCREASED MEDICAID

REVENUES MADE AVAILABLE BY THIS LEGISLATION WHEN DETERMINING

REASONABLE RATES TO BE CHARGED TO NON-MEDICAID PATIENTS 1IN

THEIR FACILITIES; AND

WHEREAS, THE LEGISLATURE ENACTS THE FOLLOWING

LEGISLATION AS A MEANS OF RELIEVING PRIVATELY PAYING

INDIVIDUALS IN NURSING HOMES FROM THE BURDEN OF COSTS

SHIFTED FROM THE MEDICAID PROGRAM AND OF MAXIMIZING FEDERAL

FUNDING OF THIS PROGRAM.

STATEMENT OF INTENT

A  statement of intent 1s required for this bill bpecause

{section +8# 151 grants the deparcment of reverue authority
Lo adopt  rules necessary to implement and administer
-2- HB 93
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{sections 1 through 18 15]).

It is the intent of the legislature that, in adopting
rules, the department:

(1) provide procedures and forms for reporting bed days
that are subject to payment of the utilization fee imposed
in [section 2];

(2) establish requirements for the maintenance of
records and other documents required to ensure proper
payment of the utilization fee;

{3) develop a process for the estimaticn aad collection
of delinquent or unpaid fees:;

(4) provide a process for the reconciliation of
disputes relating to the payment of utilization fees; and

(9) establish other procedures for the efficient

administration of the utilization fee.

BE IT ENACTED BY THE LEGISLATURE OF TEE STATE OF MONTANA:

NEW SECTION. Section 1. Definitions. For purposes of
[sections 1 through 8 15], unless the context requires
otherwise, the following definitions apply:

{1) "Bed day" means each whole 24-hour period that a
resident of a nursing facility is present in the facility
and receiving skilled nursing carey OR intermediate nursing
carey-or-intermediate—deveisopmentait-disabitsty-—care or in

which a bed is held for a resident while he is on temporary

-3- HB 93
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leave from the facilityy~regardiesas-sf-the-source~cf-payment

for-the-residentis-care. THE TERM INCLUDES ALL PERIODS FOR

WHICH THE NURSING FACILITY IS REIMBOURSED BY A THIRD-PARTY

PAYOR, INCLUDING BUT NOT LIMITED TO A PRIVATE OR

GOVERNMENTAL INSURER OR PUBLIC ASSISTANCE PROGRAM, BUT IT

DOES NOT INCLUDE ANY PERIOD FOR WHICH THE HNURSING FACILITY

MAY BE REIMBURSED ONLY BY THE RESIDENT, A FRIEND OF THE

RESIDENT, OR A MEMBER QF THE RESIDENT'S FAMILY. The term

also includes the day of a resident's admission to a nursing
facility and the day of the resident's death, even though
the resident is present less than a whele 24-hour period on
these days.

{2) "Calendar quarter” means the period of 3
consecutive months ending March 31, June 30, September 30,
or December 31.

{3} "DEPARTMENT" MEANS THE DEPARTMENT OF REVENUE.

+3%(4) “"Nursing facility" or "facility" means a health
care facility licensed by the department of health and
environmental sciences as a teng-term—eare NURSING facility
to provide skilled nursing carer OR intermediate nursing
caref--or-—intermediate--devetopmentat-—-disabitity-ecare,. The
term includes a*} nursing facilities, whether they are:

{a) operated as nonprofit or for-profit facilities;

(b) freestanding or part of another health care

facility; or

-4~ HB 93
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(c) publicly or privately operated.

t4¥(5) "Skilled nursing care"y AND "intermediate
nursing care"y-and——intermediare-—-devetopmentai--disability
eared have the same meaning as those terms are defined in
50-5-101.

t57(6) '"Report" means the report of bed days required
in [section 3].

£6+(7) “UOtilization fee" or "“fee" means the fee
required to be paid for each bed day in a nursing facility,
as provided in [section 2).

NEW SECTION. Section 2. otilization fee for bed days
in nursing facilities. A nursing facility in the state shall

pay to the department of revenue a utilization fee in the

amount o©of $% $1.25 for each bed day in the facility DURING

FISCAL YEAR 1992 AND $1.50 FOR EACH BED DAY IN THE FACILITY

DURING FISCAL YEAR 19393.

NEW SECTION. Section 3. Reporting and collection of
fee. (1) A nursing facility shall report to the department
of revenue, following the end of each calendar quarter, the
number of bed days in the facility during the guarter. The
report must be in the form prescribed by the department and
is due within--36--days-fotriowing-the-end ON OR BEFPORE THE

LAST DAY OF THE MONTH FOLLOWING THE CLOSE of each calendar

quarter. The report must be accompanied by a payment in an

amount egual to the fee required to be paid under ([section

—B— HB 93
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2.

{2) THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES

SHALL PROVIDE THE DEPARTMENT AT THE END OF EACH CALENDAR

QUARTER WITH A LIST OF FACILITIES AS DEFINED IN [SECTION
1(4)1].

NEW SECTION. $Section 4. Audit -— records. (1) The

department of revenue may audit the records and other
documents of any nursing facility to ensure that the proper
utilization fee has been collected.

{2) The department may require the facility tc provide
records and other documentaticn, including books, ledgers,
and registers, necessary for the department to verify the
proper amount of the utilization fee paid.

(3) A facility shall maintain and make available for

inspection BY THE DEPARTMENT sufficient records and other

documentation to demonstrate the number of bed days in the
facility subject to the utilization fee. The facility shall
maintain these records for a period of at least 5 years from
the date the report is due.
tidy--Fhe-ameunt-of-the-fee-due-based-an—a-report-must-be
detarmined--by--the-deparement-within-S5-years-afrer—the-date
che-repore-ts-doear-Except-in-cthe-case-—-nf-—-a--facittirey-—that
purpcosety-and-knowingty-fites-a-faisa-report-with-the-intent
ta--mvade-payment-of-the-feer-the-deparement-is~bharread-nfear

tha-S—year-perrod-from-reyraing-—rhe-—report-—or-—recompucing

-6- HE 93
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the-amonnt-of-che-ntitizacion-£fea-owed-~A-proceeding-for-the
cotiection-—of-~unpaid--£fees--may--not--pe-instituted-uniess
notice-far-cotiection-of-the-unpatd-fee—ts—-provided--within
the-5-year-period-after-the-report-ia-duexs
t53-—A~-nursing-facttity-may-fiie-nn-appiicacton-with-the
department--eo-—revise-——a-—report-if-the—appliicatron-ra-£iiesd
withsn-5-years-from-cthe-dave-the-report—-was-dner

NEW SECTION. SECTION 5. prERIODS OF LIMITATION. (1}

EXCEPT AS OTBERWISE PROQVIDED IN THIS SECTION, A DEFICIENCY

MAY NOT BE ASSESSED OR_COLLECTED WITH RESPECT T THE QUARTER

FOR WHICH A REPORT IS FILED UNLESS THE NOTICE OF  ADDITIONAL

FEES PROPOSED TQO BE ASSESSED IS MAILED WITHIN 5 YEARS FROM

THE DATE THE REPORT WAS FILED. TFOR THE PURPOSES OF THIS

SECTION, A REPORT FILED BEFORE THE LAST DAY PRESCRIBED FOR

PILING IS CONSIDERED FILED ON THE LAST DAY. IF, BEFORE THE

EXPIRATION OF THE PERIOD PRESCRIBED FOR ASSESSMENT OF THE

FEE, TEE FACILITY CONSENTS IN WRITING TO AN ASSESSMENT AFTER

THE S-YEAR PERIQOD, THE FEE MAY BE ASSESSED AT ANY TIME PRIQR

TO THE EXPIRATION OF THE PERIOD AGREED UPON.

(2) A REFUND OR CREDIT MAY NOT BE PAID OR ALLOWED WITH

RESPECT TO THE YEAR FOR WHICH A REPORT IS FILED AFTER 5

YEARS FROM THE LAST DAY PRESCRIBED FOR FILING THE REPORT OR

AFTER 1 YEAR PROM THE DATE OF THE OVERPAYMENT, WHICHEVER

PERIOD EXPIRES LATER, UNLESS BEFORE THE EXPIRATION QF THE

PERIOD, THE FACILITY FILES A CLAIM OR THE DEPARTMENT HAS

-7- HB 93
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DETERMINED THE EXISTENCE OF THE OVERPAYMENT AND HAS APPROVED

THE REFUND OR CREDIT. IF THE FACILITY HAS AGREED IN WRITING

UNDER THE PROVISIONS OF SUBSECTION (1) TO EXTEND THE TIME

WITHIN WHICH THE DEPARTMENT MAY PROPOSE AN ADDITIONAL

ASSESSMENT, THE PERIOD WITHIN WHICH A CLAIM FOR REFUND OR

CREDIT IS FILED OR A CREDIT OR REFUND ALLOWED IN THE EVENT

NO CLAIM IS FILED IS AUTOMATICALLY EXTENDED.

NEW SECTION. Section B. Penalty and interest for
delinguent fees -~ waiver. +33--Hetlization---fees--—are
deiinquene—ii—ehey—are—not-puid—wibhin—bhe-eime-apeeified-in
fseetéon—3+7—?he-depattment-shai}—assess—a—p!nuity—eﬁ—iG%—ef
the-—amaant—-eé-deiinqﬁent—fees-pius—inberest—at—ehe-ruee—ei
i%—a-month—eemputed-on-ehe—eota}-eé-Eees*—nnd-—penaity——duer
Fnterest--is-—cemputed-from-the-date-the-fees-were-due—to-the
date-of-payment<

f2}——?he—penaity-ptovided—Eer—&n—subsectioa-fi?-—mey--be
weived—by—the*departnent—ié—the—facility-demﬂnsttates—te—bhe
depaftment*—reascnnb}e--eause——fcr-—the—-fai}ure—to-fiie~hhe
repeft—er—ta—puy—-the—~Eee-—wéthin—~the——time—-:pecified——in

{sectzon-34+ (1)} IF THE FEE FOR ANY FACILITY IS NOT PAID ON

OR BEFORE THE DUE DATE OF THE REPORT Ag PROVIDED IN [SECTION

3{1)], A PENALTY OF 10% OF THE AMOUNT OF THE FEE DUE MUST BE

ASSESSED UNLESS IT IS SHOWN THAT THE FAILURE WAS DUE TO

REASONABLE CAUSE AND NOT NEGLECT.

{2) IF ANY FEE DUE UNDER [$SECTION 2} IS NOT__PAID WHEN
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DUE, INTEREST IS ADDED TO THE TAX DUE AT THE RATE OF 12% A

YEAR FROM THE DUE DATE UNTIL PAID.

NEW-SPEPION:---Sackion-6--—-Estimacion-of-fes-upen-fatilure
to-file-a-repert-or-pay-the-fee----netices—ti}-ff-a--narsing
facitity--faiis-cr-refuses-ce-£fite-the-repore-cor-pay-the-fee
within—the-time-aspecified-in-{section-3ir-che-deparement--of
revanue——shati--astimate-the—totat-namber-of-bed-daya-in-che
facitity-during——the--catendar—-quarter--and--caicuiate--the
amoune-of-the—fee—dues

t2)~--Fhe~-department-shati-maii-te—-the-facitity-described
in--subsection--{ty-a-notice-stating-the-basis-and-ameune-of
the--fea—-—and—-demanding--payment--of--the--fee;---incituding
penaitées--and-intere:t7—Ehe—netéee—must-advi:e-the-faeiiiby
chat—ifupayment—is—not-madev—a—uarrane—for—distraint—may——be
£iteds

NEw SECTION. SECTION 7. ESTIMATED FEE ON FAILURE TO

FILE. (1) IF A FACILITY FAILS TO FILE THE REPCORT AS

REQUIRED, THE DEPARTMENT IS AUTHORIZED TC MAKE AN ESTIMATE

OF THE FEES DUE FROM THE FACILITY FROM ANY INFORMATION TN

ITS POSSESSION.

(2) FOQR THE PURPOSE OF ASCERTAINING THE CORRECTNESS OF

ANY REPORT OR FOR THE PURPOSE OF MAKING AN ESTIMATE OF BED

DAY USE OF ANY FACILITY WHERE INFORMATION HAS BEEN OBTAINED,

THE DEPARTMENT MAY:

(A} EXAMINE OR CAUSE TO HAVE EXAMINED BY ANY DESTGNATED
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AGENT OR REPRESENTATIVE ANY BOOKS, PAPERS, RECORDS, OR

MEMORANDA BEARING UPON THE MATTERS REQUIRED TG BE INCLUDED

IN THE REPORT:

(B) REQUIRE THE ATTENDANCE OF ANY OFFICER OR_ EMPLOYEE

OF THE FACILITY RENDERING THE REPORT OR THE ATTENDANCE OF

ANY OTHER PERSON IN THE PREMISES HAVING RELEVANT KNOWLEDGE:;

AND

{(C) TAKE TESTIMONY AND REQUIRE PRODUCTION OF ANY OTHER

MATERIAL FOR ITS INFORMATION.

NEW SECTION. SECTION 8. DEFICIENCY ASSESSMENT -

HEARING. (1) IF THEE DEPARTMENT DETERMINES THAT THE AMOUNT QF

FEES DUE ARE GREATER THAN THE AMOUNT DISCLOSED BY THE

REPORT, IT SHALL MAIL TC THE FACILITY A NOTICE OF THE

ADDITIONAL FEES PROPOSED T0O BE ASSESSED., WITHIN 30 DAYS

AFTER THE MAILING OF THE NOTICE, THE FACILITY MAY FILE WITH

THE ODEPARTMENT A4 WRITTEN PROTEST AGAINST THE PROPQSED

ADDITIONAL FEES, SETTING FORTH THE GROUNDS UPON WHICH THE

PROTEST IS BASED, AND MAY REQUEST IN ITS PROTEST AN ORAL

HEARING OR AN OPPORTUNITY TO PRESENT ADDITIONAL EVIDENCE

RELATING TO ITS FEES LIABILITY., IF NO PROTEST IS FILED, THE

AMOUNT OF THE ADDITIONAL FEES PROPOSED TO BE ASSESSED

BECOMES FINAL UPON THE EXFIRATIQON OF THE 30-DAY PERIQD. IF

L

SUCH PROTEST 18 FILED, THE DEPARTMENT SHALL RECONSICER THE

PROPOSED ASSESSMENT AND, TrF THE FACILITY HAS SO  REQUESTED.,

SHALL GRANT  THE FACILITY AN ORAL HEARING. ATTER
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CONSIDERATION OF THE PROTEST AND THE EVIDENCE PRESENTED IN

THE EVENT OF AN ORAL HEARING, THE DEPARTMENT'S ACTION UPON

THE PROTEST 1S FINAL WHEN IT MAILS NOTICE OF ITS ACTION TO

THE FACILITY.

(2) WHEN A DEFICIENCY IS DETERMINED AND THE FEES BECOME

FINAL, THE DEPARTMENT SHALL MAIL NOTICE AND DEMAND TO THE

FACILITY FOR PAYMENT, AND THE FEES BECOME DUE AND PAYABLE AT

THE EXPIRATICON OF 10 DAYS FROM THE DATE OF THE NOTICE. AND

DEMAND. INTEREST ON ANY DEFICIENCY ASSESSMERT BEARS INTEREST

FROM THE DATE SPECIFIED IN [SECTION 5} FOR PAYMENT OF THE

FEES. A CERTIFICATE BY THE DEPARTMENT OF THE MAILING OF THE

NOTICES SPECIFIED IN TEIS SECTION IS PRIMA FACIE EVIDENCE OF

THE COMPUTATION AND LEVY OF THE DEFICIENCY IN THE FEES AND

OF THE GIVING OF THE NOTICES.

NEW SECTION. SECTION 8. CLOSING AGREEMENTS, (1) THE

DIRECTOR OF THE DEPARTMENT OR ANY PERSON AUTHORIZED 1IN

WRITING BY HIM IS AUTHORIZED TO ENTER INTO AN AGREEMENT WITH

ANY FACILITY RELATING TO THE LIABILITY OF THE FACILITY IN

RESPECT TO THE FEES IMPOSED BY [SECTIONS 1 THROUGH 15] FOR

ANY PERIOD.

(2) AN AGREEMENT OUNBER THIS SECTION IS FINAL AND

CONCLUSIVE, AND EXCEPT UPON A SHOWING OF FRAUD OR

MALFEASANCE OR MISREPRESENTATION OF A MATERIAL TACT:

(A) THE CASE MAY NOT BE REOPENED AS TO MATTERS AGREED

UPON OR THE AGREEMENT MODIFIED BY ANY OFFICER, EMPLOYEE, OR
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AGENT OF THIS STATE; AND

{B) IN ANY SUIT, ACTION, OR PROCEEDING UNDER THE

AGREEMENT OR _ANY DETERMINATION, ASSESSMENT, COLLECTION,

PAYMENT, ABATEMENT, REFUND, OR CREDIT MADE IN ACCORDANCE

WITH THE AGREEMENT, THE AGREEMENT MAY NOT BE ANNULLED,

MODIFIED, SET ASIDE, OR DISREGARDED.

NEW SECTION. SECTION 10. CREDIT FOR OVERPAYMENT -

INTEREST ON__OVERFAYMENT. (1) IF THE DEPARTMENT DETERMINES

THAT THE AMOUNT OF FEES, PENALTY, OR INTEREST DUE FOR ANY

YEAR TS LESS THAN THE AMOUNT PAID, THE AMOUNT OF THE

OVERPAYMENT MUST BE CREDITED AGAINST ANY FEES, PENALTY, OR

INTEREST THEN DUE FROM THE FACILITY AND THE BALANCE MUST BE

REFUNDED TO THE FACILITY OR ITS SUCCESSOR THROUGH

REORGANIZATION, MERGER, OR CONSOLIDATION OR TO ITS

SHAREHOLDERS UPON DISSOLUTION.

{2) EXCEPT AS PROVIDED IN _SUBSECTICNS {2)(A) AND

(2)(B), INTEREST IS ALLOWED ON OVERPAYMENTS AT THE SAME RATE

AS 1S CHARGED ON DELINQUENT FEES DUE FROM THE DUE DATE OF

THE REPORT OR FROM THE DATE OF OVERPAYMENT, WHICHEVER DATE

IS LATER, TO THE DATE THE DEPARTMENT APPROVES REFUNDING OR

CREDITING OF THE OVERPAYMENT. INTEREST DOES NOT ACCRUE

DURING ANY PERIOD DURING WHICH THE PROCESSING OF A CLAIM FOR

REFUND IS DELAYED MORE THAN 30 DAYS BY REASON OF FAILURE OF

THE FACILITY TO FURNISH INFORMATION REQUESTED BY THE

DEPARTMENT FOR THE PURPOSE OF VERIFYING THE AMOUNT OF THE
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OVERPAYMENT, NO INTEREST IS ALLOWED:

(&) IF THE OVERPAYMENT IS REFUNDED WITHIN 6 MONTHS FROM

THE DATE THE REPORT IS DUE OR FROM THE DATE THE RETURN IS

FILED. WHICHEVER IS LATER; OR

(B) IF THE AMOUNT OF INTEREST IS LESS THAN S1.

{3) A PAYMENT NOT MADE INCIDENT TG A DISCHARGE OF

ACTUAL UTILIZATION FEE LIABILITY OR A PAYMENT REASONABLY

ASSUMED TO BE IMPOSED BY ([SECTICNS 1 THROUGH 15j IS NOT

CONSIDERED AN _OVERPAYMENT WITH RESPECT TO WHICH INTEREST IS

ALLOWABLE.

NEW SecTiON. SECTION 11. APPLICATION FOR REFUND —-

APPEAL FROM DENIAL. IF THE DEPARTMENT DISALLOWS A CLAIM FOR

REFUND, IT SHALL NOTIFY THE FACILITY. AT THE EXPIRATION OF

30 DAYS FROM THE MAILING OF THE NOTICE, THE DEPARTMENT'S

ACTION BECOMES FINAL UNLESS WITHIN THE 30-DAY PERICD THE

FACILITY APPEALS 1IN WRITING FRGM THE ACTICN QF THE

DEPARTMENT TO THE STATE TAX APPEAL BOARD. IF AR APPEAL IS

MADE, THE BOARD SHALL GRANT THE TAXPAYER AN ORAL HEARING.

AFTER CONSIDERATION OF THE APPEAL AND EVIDENCE PRESENTED,

THE BOARD SHALL MATL NOTICE TC THE TAXPAYER OF ITs

DETERMINATION. THE BOARD'S DETERMINATION IS FINAL WHEN IT

MATLS NOTICE QF ITS ACTION TO THE TAXPAYER.

NEW SECTION. Section 12. warrant for distraint. If the

utilization fee is not paid when due, the department of

revenue may Lissue a warrant for distraint as provided in
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Title 15, chapter 1, part 7. Phe--vesvieing--tien-—has
precedence--over--any--ctaimy--tieny--or--demand--fited-—and
racarded-after-tha-lien-under—-the-warrant-is-perfecteds

NEW SECTION. Section 13. Disposition of fee, all
proceeds from the cocllection of utilization fees, including
penalties and interest, must be deposited in the-state

generat—fund AN ACCOUNT IN THE STATE SPECIAL REVENUE FUND TO

BE USED FOR MEDICAID REIMBURSEMENT TO NURSING FACILITIES.

NEW SECTION. Section 14. Relation to other taxes and
fees. The utilization fee imposed under [section 3 2] is in
addition to any other taxes and fees required by law to be
paid by nursing facilities,

NEW SECTION. Section 15. Rulemaking authority. The
department of revenue may adopt rules necessary to implement
and administer [sections 1 through %@ 15],.

NEW SEcTION, SECTION 16. APPROPRIATION. THE FOLLOWING

MONEY IS APPROPRIATED FROM THE ACCOUNT ESTABLISHED IN

[SECTION 13] TO THE DEPARTMENT OF SOCIAL AND REHABILITATION

SERVICES TO FUND INCREASES IN MEDICAID RATES TO NURSING

FACILITIES:

FISCAL YEAR 1992

STATE SPECIAL REVENUE FUNDS 5 923,626

FEDERAL FUNDS 2,341,223

TOTAL FUNDS $ 3.264,849

FISCAL YEAR 1993
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STATE SPECIAL REVENUE FUNDS $ 1,465,300

FEDERAL FUNDS 3,749,294

TOTAL FUNDS $ 5,214,594

NEW SECTION. Section 17. codification instruction.

[Sections 1 through %8 15] are intended to be codified as an
integral part of Title 15, and the provisions of Title 15

apply to {sections 1 through %8 15].

NEW SECTION. SECTION 18. CONTINGENT VOIDNESS. (1) IF

FEDERAL LAW OR POLICY IS AMENDED TO ALLOW A NURSING FACILITY

TO BILL A PFRSON RECEIVING NURSING CARE FOF WHICH THE

FACILITY IS BEING REIMBURSED BY MEDICARE OR MEDICAID FOR THE

UTILIZATION FEE PROVIDED IN [SECTION 2], {THIS ACT] IS VOID

AS OF THE EFFECTIVE DATE OF THE CHANGE IN FEDERAL LAW OR

POLICY.

(2) IF FEDERAL LAW OR POLICY IS AMENDED SO THAT THE

UTILIZATION FEES COLLECTED PURSUANT TQ [THIS ACT]| MAY NOT BE

CONSIDERED AS THE STATE'S SHARE 1IN CLAIMING FEDERAL

FINANCIAL PARTICIPATION UNDER THE MEDICAID PROGRAM, [THIS

ACT] iS5 VQID AS QOF THE EFFECTIVE DATE OF THE CHANGE 1IN

FEDERAL LAW OR POLICY.

(3) TIF THE FEDERAL GOVERNMENT REFUSES TQ PARTICIPATE IN

OR DENIES APPROVAL OF ANY PLAN FOR MEDICAID PAYMENTS TO

NURSING FACILITIES ON GROQUNDS THAT IT CONSIDERS THE PAYMENTS

TQ BE REIMBURSEMENT TO FACILITIES FOR PAYMENT OF THE

UTILIZATION FEES, [THIS ACT] IS VOID AS OF THE DATE OF

-15— HB 93

w N

-

10

11

12

13

14

15
15

17

18

19

20

21

22

23

24

25

HB 0093,/02

RECEIPT BY THE DEPARTMENT OF SOCIAL AND REHABILITATION

SERVICES OF NOTICE OF AN OFFICIAL DETERMINATION OF SUCH

REFUSAL OR DENIAL.

(4) 1IF [THAIS ACT)] BECOMES VOID UNDER THE PROVISIONS OF

THIS SECTION, ALL FEES RECEIVED OR COLLECTED BY THE

DEPARTMENT PRIOR TO THE DATE UPON WHICE THE ACT BECOMES VOID

MUST BE DEPOSITED IN ACCORDANCE WITH [SECTION 13] AND A

PERSON OR PARTY MAY NOT RECEIVE A REFUND OF ANY FPFEES

RECEIVED OR COLLECTED BY THE DEPARTMENT PRIOR TO THE DATE

UPON WHICH [THIS ACT] BECOMES VOID.

NEW SECTION. SECTION 19. COORDINATION INSTRUCTION. IF

SENATE BILL NO. 445 IS PASSED AND APPROVED AND IF IT

INCLUDES A SECTION ADOPTING A UNIFORM TAX APPEAL PRCCEDURE,

THEN THE LANGUAGE CONTAINED IN [SECTIONS 7(1) AND 11 OF THIS

ACT] IS VOID AND THE PROVISIONS OF SENATE BILL NO. 445

GOVERN THE APPEAL PROCEDURES.

NEW SECTION. SECTION 20. SEVERABILITY. IF A PART OF

[THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

REMAINS 1IN EFFECT_IN ALL WVALID APPLICATIONS TEAT ARE

SEVERABLE FROM THE INVALID APPLICATIONS.

NEw SECTION. SECTION 21. NONAPPLICABILITY. [SECTIONS 1

THROUGH 15] AND THE FEE ESTABLISHED UNDER [SECTION 2] DO NOT

APPLY TO FACILITIES LICENSED TQO PROVIDE INTERMEDIATE
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DEVELOPMENTAL DISABILITY CARE AND FACILITIES REIMBURSED AS

INSTITUTICNS FOR MENTAL DISEASE UNDER THE MEDICATID PROGRAM.

NEW SECTION. Section 22. Effective dates -

applicability, (1) I[Sections 387-3% 15, 17 THROUGH 21, 23,

and this section] are effective Betober-:7-359% ON PASSAGE
AND APPROVAL.

{2) I[Sections 1 through 9 14 AND 16} are effective July
1, 3992 1991, and apply to all bed days on or after July 1,
992 1991.

NEW SECTION. SECTION 23. TERMINATION. [THIS ACT])

TERMINATES JUNE 30, 1993,

-End-
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RE-REFERRED AND /

APPROVED BY COMMITTEE
ON APPROPRIATIONS
AS AMENDED
HOUSE BILL NO. 33
INTRODUCED BY COBB
BY REQUEST COF THEE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT TO IMPOSE A UTILIZATION

FEE ON BA€H-NURSING-FAETLI¥¥ NURSING FACILITIES FOR EAEH-BEP

PA¥ BED DAYS REIMBURSED BY THIRD-PARTY PAYORS BEGINNING IN

FISCAL YEAR %993 1992; TO AUTHORIZE THE DEPARTMENT OF

REVENUE TO COLLECT THE FEE; TO PROVIDE FOR THE ASSESSMENT,

COLLECTION, AND REFUND OF THE FEE; TO REQUIRE PROCEEDS FROM

THE FEE TO BE BBPOSETED-iIN-FHE-GENERAL-FPUND USED-POR-EERTAIN

MﬂBieAiB-REiHBﬁRSEHEN?S DEPOSITED IN THE GENERAL FUND: TO

PROVIDE AN APPROPRIATION; AND PROVIDING EFFECTIVE DATESy AND

AN APPLTICABILITY DATE7-ANB-A-PERMINAPION-BAPE."

WHEREAS, THE LEGISLATURE RECOGNIZES THAT THE FAILURE TO

FULLY FUND THE COST OF NURSING HOME CARE FOR MEDICAID

BENEFICIARIES CREATES A BURDEN ON INDIVIDUALS WHO PAY

PRIVATELY FOR NURSING HOME CARE BY SHIPTING COST FROM

MEDICAID TD NON-MEDICAID RESIDENTS IN OUR STATE'S NURSING

HOMES: AND

WHEREAS, THE STATE HAS THE POTENTIAL OF FACING A LAWSUIT

FROM_NURSING HOMES IF THE LEGISLATURE FAILS TO FULLY FUND

THE COST OF NURSING HOME CARE: AND

f‘\ ‘Monuﬂi Legusiative Counen

® <N 4w

10
11
12
13
14
i5
16
17
18
19
20
21
22
23

24

HB 0093,/013

WHERERS, THE LEGISLATURE DESIRES TO ALLEVIATE THE

COST-SHIFTING FROM MEDICAID TO OTHER PATIENTS, WHILE BEARING

IN MIND THE FINANCIAL CIRCUMSTANCES FACING THE STATE: AND

WHEREAS, IT IS THE INTENT QF THE LEGISLATURE TO FIND

CREATIVE FINANCING SOLUTICONS AND TO MAXIMIZE FEDERAL

PARTICIPATION IN THE COST OF PROGRAMS WHEREVER POSSIBLE; AND

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO USE THE

UTILIZATION FEE ESTABLISHED IN THIS BILL AS A MEANS OF

PROVIDING ADDITIONAL MEDICAID REIMBURSEMENTS TO NURSING

HOMES; AND

WHEREAS, IT 1S THE INTENT OF THE LEGISLATURE THAT

NURSING HOMES CAREFULLY CONSIDER THE INCREASED MEDICAID

REVENUES MADE AVAILABLE BY THIS LEGISLATION WHEN DETERMINING

REASONABLE RATES TO BE CHARGED TO NON-MEDICAID PATIENTS 1IN

THEIR FACILITIES; AND

WHEREAS, THE LEGISLATURE ENACTS THE FOLLOWING

LEGISLATION AS A MEANS OF RELIEVING PRIVATELY PAYING

INDIVIDUALS IN NURSING HOMES FROM THE BURDEN OF COSTS

SHIFTED FROM THE MEDICAID PROGRAM AND OF MAXIMIZING FEDERAL

FUNDING OF THIS PROGRAM.

STATEMENT OF INTENT
A statement of intent is required for this bill because
[secrion ¥8 15] grants the deparctment of revenue aucaority

Lo adopt rules necessary to implement and administer

~-2- HB 933
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{sections 1 through 6 15].

It is the intent of the legislature that, in adopting
rules, the department:

{1) provide procedures and forms for reporting bed days
that are asubject to payment of the utilization fee imposed
in {section 2]:

(2) establish requirements for the maintenance of
records and other documents reguired to ensure proper
payment of the utilization fee;

{3} develop a process for the estimation and collection
of delinguent or unpaid fees;

(4) provide a process for the reconciliation of
disputes relating to the payment of utilization fees; and

(5) establish other procedures for the efficient

administration of the utilization fee.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Definitions. For purposes of
[sections 1 through #@ 15], wunless the context requires
otherwise, the following definitions apply:

{1} "Bed day" means each whole 24-hour period that a
resident of a nursing facility is present in the facility
and receiving skilled nursing carey OR intermediate nursing
carer-er-tntermediate-devetopmentai-disabittey--care Or in

which a bed is held for a resident while he is on temporary
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leave from the facilityr-regardiess-ocf-the-senree-sf-paymene

for-the-restdentis-care. THE TERM INCLUDES ALL PERIODS FOR

WHICH THE NURSING FACILITY IS REIMBURSED BY A THIRD-PARTY

PAYOR, INCLUDING BUT NOT LIMITED TO A PRIVATE OR

GOVERNMENTAL INSURER OR PUBLIC ASSISTANCE PROGRAM, BUT IT

DOES NOT INCLUDE ANY PERIOD FOR WHICH THE NURSING FACILITY

MAY BE REIMBURSED ONLY BY THE RESIDENT, A FRIEND OF THE

RESIDENT, OR A MEMBER OF THE RESIDENT'S FAMILY. The term

also includes the day of a resident's admission to a nursing
facility and the day of the resident's death, even though
the resident is present less than a whole 24-hour period on
these days.

(2) "Calendar quarter” means the period of 3
consecutive months ending March 311, June 30, September 30,

or December 31.

(3} "DEPARTMENT" MEANS THE DEPARTMENT OF REVENUE.

€3%(4) “Nursing facility" or "facility" means a health
care facility licensed by the department of health and
environmental sciences as a reng-term—cate NURSING facility
to provide skilled nursing carey OR intermediate nursing
carer——-of--intermediate--developmentat—-disabrtity-care. The
term includes ait nursing facilities, whether they are:

{a) operated as nonprofit or for-profit facilities;

(b} freestanding or part of another health care

- facility; or
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{c) publicly or privately operated.

t4%(5) "Skilled nursing care"r AND "intermediate
nursing care"y-and--%intermediace--developmentatr--disabiiity
cared have the same meaning as those terms are defined in
50-5-101.

t5%4{6) "Report" means the report of bed days required
in [section 3].

+6¥(7) “Utilization fee" or "fee" means the fee
required to be paid for each bed day in a nursing facility,
as provided in [section 2}.

NEW SECTION. Section 2. oOtilization fee for bed days
in nursing facllities. A nursing facility in the state shall
pay to the department of revenue a utilization fee in the
amount of §t §$1.25 for each bed day in the facility DURING
FISCAL YEAR 1992 AND $1.50 FOR EACH BED DAY IN THE FACILITY

DURING FISCAL YEAR 1993 AND EACH YEAR THEREAFTER.

NEW SECTION. Section 3. Reporting and collection of
fee. (1] A nursing facility shall report to the department
of revenue, following the end of each calendar quarter, the
number of bed days in the facility during the gquarter. The
report must be in the form prescribed by the department and

is due within--38--days-foliowing-the-end ON OR BEFORE THE

LAST DAY OF THE MONTH FOLLOWING THE CLOSE of each calendar

guarter. The report must be accompanied by a payment in an

amcount equal to the fee required to be paid wunder {section
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2].

{(2) THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES

SHALL PROVIDE THE DEPARTMENT AT THE END OF EACH CALENDAR

QUARTER WITH A LIST OF FACILITIES AS DEFINED IN [SECTION
1{4)].

NEW SECTION. Section 4. audit -~ records. (1) The

department of revenue may audit the records and other
documents of any nursing facility to ensure that the proper
utilization fee has been collected.

(2) The department may require the facility to provide
records and other documentation, inecluding books, ledgers,
and registers, necessary for the department to verify the
proper amount of the utilization fee paid.

{3) A facility shall maintain and make available for

inspection BY THE DEPARTMENT sufficient records and other

documentation to demonstrate the number of bed days in the
facility subject to the utilization fee. The facility shall
maintain these records for a period of at least 5 years Erom
the date the report is due.
t4y-—FPhe-amountc-af-the-fee-due-based-on-a-report—-must—-be
determined--by--the-department-within-5-yeaara-after-tha-date
the-report-its-duez~Except—in-the-case~-of--a--facttity-~that
purposety-and-knowingly-£fiites-n-fatse-report-with-the-tntent
to~—evade-payment-of-che-fee;-che-department-is-barred-aftresr

the-S-year-period-from-revising-che--report--or—-recomputing
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the-amoune-of-~the-ubiitzatiasn-fee-oved:-A-proceeding-for-the
cotiection--of-—anpatd--fees--may--not--be-inscituted-uniess
netice-for-cotiection-of-the-unpaid-fee-is--provided--within
the-S-year-pericd-after-the-report-is-dues
53--A-nurasing-faetiity-may-£ite-an-appiication-with~the
departmene--to--revise——a-tepore-if-che-apptication-is-£fited
within-5-years-frem-the-date-the-report-was-due~

NEW SEcTioN. SECTION 5. PERIODS OF LIMITATION. (1)

EXCEPT AS OTHERWISE PROVIDED IN THIS SECTIOM, A DEFICIENCY

MRY NOT BE ASSESSED OR COLLECTED WITH RESPECT TQ THE QUARTER

FOR WHICH A REPORT IS FILED UNLESS THE NOTICE OF ADDITIONAL

FEES PROPOSED TO BE ASSESSED IS MAILED WITHIN 5 YEARS FROM

THE DATE THE REPORT WAS FILED. FOR THE PURPOSES OF THIS

SECTION, A REPORT FILED BEFORE THE LAST DAY PRESCRIBED FOR

PILING IS CONSIDERED FILED ON THE LAST DAY, IF, BEFORE THE

EXPIRATION OF THE PERIOD PRESCRIBED FOR ASSESSMENT OF THE

FEE, THE FACILITY CONSENTS IN WRITING TO AN ASSESSMENT AFTER

THE 5-YEAR PERIOD, THE FEE MAY BE ASSESSED AT ANY TIME PRIOR

TO THE EXPIRATION OF THE PERIOQD AGREED UPON.

(2} A REFUND OR CREDIT MAY NQT BE PAID OR ALLOWED WITH

RESPECT TO THE YEAR FOR WHICH A REPCRT IS FILED AFTER 5

YEARS FROM THE LAST DAY PRESCRIBED FOR FILING THE REPORT OR

AFTER 1 YEAR FROM THE DATE OF THE OVERPAYMENT, WHICHEVER

PERIOD EXPIRES LATER, UNLESS BEFORE THE EXPIRATION OF THE

PERIOD, THE FACILITY FILES A CLAIM OR THE DEPARTMENT HAS
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DETERMINED THE EXISTENCE OF THE OVERPAYMENT AND HAS APPROVED

THE REFUND OR CREDIT. TF THE FACILITY HAS AGREED IN WRITING

UNDER THE PROVISIONS OF SUBSECTION (1) TO EXTEND THE TIME

WITHIN WHICH THE DEPARTMENT MAY PROPOSE AN ADDITIONAL

ASSESSMENT, THE PERIOD WITHIN WHICH A CLAIM FOR REFUND OR

CREDIT IS FILED OR A CREDIT OR REFUND ALLOWED IN THE EVENT

NO CLAIM IS FILED IS AUTOMATICALLY EXTENDED.

NEW SECTION. $Section 6. Penalty and interest fox
delinquent fees -—— waiver. tiy--Heitiitzarion---£feeca-——are
detinquent-if-they-are-not-paid-within-the-time-specitfired-in
tasection-3}i--Fhe-deparement-shati-assess-a-penatty-of-104-of
the——amount--of-deitinquent-fees-pius—-interesr-at-the-rate-of
1%-a-month-computed-on-the-totai-of-fees—-and--penatty——dues
interest--ia-computed-£frem-the-date-the-feps-were—-due-to-the
date-of-payment~

€2y——-Fhe-penatty-provided-for-in-subsection-{i}--may-—be
waived-by-the-departmene—-if-the-factitty-demonatrates-to-the
department—-reasanable--cause--far--ehe--fatiure-to-fite—the
report-or-to-pay--the--fee--within-—-the--time--spectfied-—tn

tseceron-31< (1) IF THE FEE POR ANY FACILITY IS NOT PAID ON

OR BEFORE THE DUE DATE OF THE REPORT AS PROVIDED IN [SECTION

3(1)1, A PENALTY OF 10% OF THE AMOUNT OF THE FEE DUE MUST BE

ASSESSED UNLESS IT IS SHOWN THAT THE FAILURE WAS DUE TO

REASONABLE CAUSE AND NOT MEGLECT.

{2) IFf ANY FEE DUE UNDER [SECTION_ 2] IS NOT PAID WHEN
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DOE, INTEREST IS ADDED TO THE TAX DUE AT THE RATE OF 12% A

YEAR FROM THE DUE DATE UNTIL PAID.

NEW-SBE¥10N~--Seetion-ar--Batimation-of-fee—-upon-faiture
to-fite-a-report-or-pay-the-fee-—--notieer—tiy~If-a--nursing
faectttty--fatla-or-refuses-teo-filte-the-repert-or-pay-the-fee
within-the-time-specified-in-{section-317-the-deparemene—-of
revenne--shati——earimate-the-totai-number-of-bed-days-in-the
facitiey-during--the-—caitendar--gquarter--and--caltentace--the
amount-sf-the-fee-dues

t2)--Fhe-deparement-shati-mati-co-the-faciitty-deseribed
in—-subsection——¢i}-a-notice-stating-the-basis-and-amount-of
the--fee-—and--demanding--payment--of--the—-feey—~-inciuding
penatties—~and-inearest--Fhe-notice—muae-advise-the-Ffactiiey
that-if-payment-is—not-mades—a-warrant-for-distraint-may--be
fiieds

NEW SECTION. SECTION 7. ESTIMATED FEE ON FAILURE TO

FILE. (1) IF A FACILITY PAILS TQ FILE THE REPORT AS

REQUIRED, THE DEPARTMENT IS AUTHORIZED TO MAKE AN ESTIMATE

QF THE FEES DUE FROM THE FACILITY FROM ANY INFORMATION IN

ITS POSSESSION.,

(2) PFOR THE PURPOSE QF ASCERTAINING THE CORRECTNESS OF

ANY REPORT OR FOR THE PURPOSE OF MAKING AN ESTIMATE OF BED

DAY USE OF ANY FACILITY WHERE INFORMATION HAS BEEN CBTAINED,

THE DEPARTMENT MAY:

{A) EXAMINE.OR CAUSE TO HAVE EXAMINED BY ANY DESIGNATED
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AGENT OR REPRESENTATIVE ANY BOOKS, PAPERS, RECORDS, OR

MEMORANDA BEARING UPON THE MATTERS REQUIRED TO BE INCLUDED

IN THE REPORT;

(B) REQUIRE THE ATTENDANCE OF ANY OFFICER OR EMPLOYEE

OF THE FACILITY RENDERING THE REPORT OR THE ATTENDANCE OF

ANY OTHER PERSON IN THE PREMISES BAVING RELEVANT KNOWLEDGE:

AND

(C) TAKE TESTIMONY AND REQUIRE PRODUCTION OF ANY OTHER

MATERIAL FOR_ITS INFORMATION.

NEW sEcTion. SECTION 8. DEFi1cIENCY ASSESSMENT -

HEARING. (1) IF THE DEPARTMENT DETERMINES THAT THE AMOUNT OF

FEES DUE ARE GREATER THAN THE AMOUNT DISCLOSED BY THE

REPORT, IT SHALL MAIL TG THE FACILITY A NOTICE OF THE

ADDITIONAL FEES PROPOSED TO BE ASSESSED. WITHIN 30 DAYS

AFTER THE MAILING OF THE MOTICE, THE FACILITY MAY FILE WITH

THE DEPARTMENT A WRITTEN PROTEST AGAINST THE PROPOSED

ADDITIONAL FEES, SETTING FORTH THE GROUNDS UPON WHICH THE

PROTEST 1S BASED, AND MAY REQUEST IN ITS PROTEST AN ORAL

HEARING OR_ AN OPPORTUNITY TO PRESENT ADDITIONAL EVIDENCE

RELATING TO ITS FEES LIABILITY. IF NO PROTEST IS FILED, THE

AMOUNT OF THE ADDITIONAL FEES PROPOSED TO BE ASSESSED

BECOMES FINAL UPON THE EXPIRATION OF THE 30-DAY PERIOD. 1P

SUCH PROTEST IS5 FILED, THE DEPARTMENT SHALL RECONSIDER THE

PROPOSED ASSESSMENT AND, TF THE FACILITY HAS SO REQUESTED,

SHALL GRANT THE FACILITY AN ORAL HEARING. AFTER
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CONSIDERATION OF THE PROTEST AND THE EVIDENCF PRESENTED IN

THE EVENT OF AN ORAL HEARING, THE DEPARTMENT'S ACTION UPON

THE PROTEST IS FINAL WHEN IT MAILS NOTICE OF ITS ACTION TQ

THE FACILITY.

(2) WHEN A DEFICIERCY IS DETERMINED AND THE FEES BECOME

FINAL, THE DEPARTMENT SHALL MAIL NOTICE AND DEMAND TO THE

FACILITY FOR PAYMENT, AND THE FEES BECOME DUE AND PAYABLE AT

THE EXPIRATION OF 10 DAYS FROM THE DATE OF THE NOTICE AND

DEMAND. INTEREST ON ANY DEFICIENCY ASSESSMENT BEARS INTEREST

FROM THE DATE SPECIFIED IN [SECTION 5] FOR PAYMENT OF THE

FEES. A& CERTIFICATE BY THE DEPARTMENT OF THE MAILING OF THE

NOTICES SPECIFIED IN THIS SECTION IS PRIMA FACIE EVIDENCE OF

THE COMPUTATION AND LEVY OF THE DEFICIENCY IN THE FEES_AND

OF THE GIVING OF THE NOTICES.

NEW SECTION. SECTION 9. CLOSING AGREEMENTS. (1} THE

DIRECTOR OF THE DEPARTMENT OR ANY PERSON AUTHORIZED 1IN

WRITING BY HIM I5 AUTHORIZED TO ENTER INTO AN AGREEMENT WITH

ANY FACILITY RELATING TO THE LIABILITY OF THE FACILITY IN

RESPECT TG THE FEES IMPOSED BY {SECTIONS 1 THROUGH 15] FOCR

ANY PERIQD.

{2) AN AGREEMENT UNDER THIS SECTICN IS FINAL AND

CONCLUSIVE, AND EXCEPT UPON A SHOWING OF FRAUD OR

MALFEASANCE OR MISREPRESENTATION OF A MATERIAL FACT:

(A) THE CASE MAY NOT BE REOPENED AS TO MATTERS AGREED

UPON OR THE AGREEMENT MODIFIED BY ANY OFFICER, EMPLOYEE, OR
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AGENT OF TEIS STATE; AND

(B) IN ANY SUIT, ACTION, OR PROCEEDING UNDER THE

AGREEMENT OR ANY DETERMINATIOM, ASSESSMENT, COLLECTION,

PAYMENT, ABATEMERT, REFUND, OR CREDIT MADE IN ACCORDANCE

WITH THE AGREEMENT, THE AGREEMENT MAY NOT BE ANNULLED,

MODIFIED, SET ASIDE, OR DISREGARDED.

NEW SECTION. SECTION 10. CREDIT FOR OVERPAYMENT ——

INTEREST ON OVERPAYMENT. (1) IF THE DEPARTMENT DETERMINES

THAT THE AMOUNT OF FEES, PENALTY, OR INTEREST DUE FOR ANY

YEAR IS LESS THAN THE AMOUNT PAID, THE AMOUNT OF THE

QVERPAYMENT MUST BE CREDITED AGAINST ANY FEES, PENALTY, OR

INTEREST THEN DUE FRCM THE FACILITY AND THE BALANCE MUST BE

REFUNDED T0O THE FACILITY OR ITS SUCCESSOR THROUGH

REOQRGANIZATION, MERGER, OR CONSOLIDATION OR _TO ITS

SHAREHOLDERS UPQON DISSOLUTION.

(2) EXCEPT AS PROVIDED IN SUBSECTIONS (2)(A) AND

{2)(B)., INTEREST IS5 ALLOWED ON OVERPAYMENTS AT THE SAME RATE

AS IS CHARGED ON DELINQUENT FEES DUE FROM THE DUE DATE OF

THE REPORT OR FROM THE DATE OF OVERPAYMENT, WHICHEVER DATE

IS LATER, TO THE DATE THE DEPARTMENT APPROVES REFUNDING OR

CREDITING OF THE OVERPAYMENT. INTEREST DOES KROT ACCRUE

DURING ANY PERIOD DURING WHICH THE PROCESSING OF A CLAIM FOR

REFUND IS DELAYED MORE THAN 30 DAYS BY REASON OF FAILURE OF

THE FACILITY TO FURNISH INFORMATION REQUESTED BY THE

DEPARTMENT FOR THE PURPOSE OF VERIFYING THE AMOQUNT OF THE
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OVERPAYMENT. NO INTEREST I8 ALLOWED:

{A) IF THE QVERPAYMENT IS5 REFUNDED WITHIN 6 MONTHS FROM

THE DATE THE REPORT IS DUE OR FROM THE DATE THE RETURN IS

FILED, WHICHEVER IS LATER; OR

(B) IF THE AMOUNT OF INTEREST IS LESS THAN S$1.

{3) A PAYMENT WNOT MADE IKCIDENT TO A DISCHARGE OF

ACTUAL UTILIZATION FEE LIABILITY OR A PAYMENT REASONABLY

ASSUMED TO BE IMPOSED BY [SECTIONS 1 THRQUGH 15] IS NQT

CONSIDERED AN OVERPAYMENT WITH RESPECT TO WHICH INTEREST IS

ALLOWABLE.

NEw SECTION., SECTIOMN 11. aPPLICATION FOR REFUND -~

APPEAL FRCM DENIAL. IF TEE DEPARTMENT DISALLOWS A CLAIM FOR

REFUND, IT SHALL NOTIFY THE FACILITY. AT THE EXPIRATION OF

30 DAYS FROM THE MAILING OF THE NOTICE, THE DEPARTMENT'S

ACTION BECOMES FINAL UNLESS WITHIN THE 30-DAY PERIOD THE

FACILITY APPEALS IN WRITING FROM THE ACTIOR OF THE

DEPARTMENT TO THE STATE TAX APPEAL BOARD. IF AN APPEAL IS

MADE, THE BOARD SHALL GRANT THE TAXPAYER AN ORAL HEARING.

AFTER CONSIDERATIGN OF THE APPEAL AND EVIDENCE PRESENTED,

THE BOARD SHALL MAIL NOTICE TO THE TAXPAYER OF ITS

DETERMINATION. THE BOARD'S DETERMINATION IS FINAL WHEN IT

MAILS NOTICE OF ITS ACTION TO THE TAXPAYER.

NEW SECTION. Section 12. warrant for distraint. If the
utilization fee is not paid when due, the department of

revenue may issue a warrant for distraint as provided in

-13- HB 93
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Title 15, chapter 1, part 7. Phe--resnicing-—tien--has
precedence-—over—-any--ciaim;--tteny--or--demand--£fited--and
recorded-after-che-tien-under-the-warrane-is-perfected:

NEW SECTION. Section 13, bpisposition of fee. All
proceeds from the collection of utilization fees, including
penalties and interest, must be deposited in the--state

generai-£fund - AN-ACCOUNP~IN-PHE-STAPE-SPECIAL-REVENHE-PUND-F8

BE-HSEB-POR-MEB?EATD-REIMBURSEMENY - PO-NERSING-PACTBEPEES THE

STATE GENERAL FUND.

NEW SECTION. Section 14, Relation to other taxes and
fees. The utilization fee imposed under [section 3 2] is in
addition to any other taxes and fees required by law to be
paid by nursing facilities.

NEW SECTICN. Section 15. Rulemaking authority. The
department of revenue may adopt rules necessary to implement

and administer [sections 1 through & 15}.

NEW SECTION., SECTION 16. APPROPRIATION. THE FOLLOWING

MONEY IS5 APPROPRIATED FPREM--PHE--ACCEHNP--ESFABLISHED--IN

£SEETI6N--13} TO THE DEPARTMENT OF SOCIAL AND REHABILITATION

SERVICES TO FUND INCREASES IN MEDICAID RATES TO NURSING

FACILITIES:

FISCAL YEAR 1992

SPAPE-SPEEEAb~REVENEE-PENBS -~~~ ——— - —oeooe oo $-9237626

STATE GENERAL FUND S 508,576

FEDERAL FUNDS 2734327223 1,289,147
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TOTAL FUNDS 3-3,2647849 51,797,723

FISCAL YEAR 1993

SFAFE-SPECIAEL-REVENUE-PHNDPS-~—---—-~-— - m = o ——— $-374655368

STATE GEKERAL FUND § 618,316

FEDERAL FUNDS 377495294 1,582,096

TOTAL FUNDS 5592347594 52,200,412

NEW SECTION. Section 17. codification instruction.
[Sections 1 through 8 15] are intended to be codified as an
integral part of Title 15, and the provisions of Title 15
apply to [sections 1 through 18 1S5].

8EW SECTION. SECTION 1B. CONTINGENT VOIDNESS. (1) IF

FEDERAL LAW OR POLICY IS AMENDED TO ALLOW A NURSING FACILITY

TO BILL A PERSON RECEIVING NURSING CARE FOR WHICH THE

FACILITY IS BEING REIMBURSED BY MEDICARE OR MEDICAID FOR THE

UTILIZATION FEE PROVIDED IN [SECTION 21, [THIS ACT] IS VOID

AS OF THE EFFECTIVE DATE OF THE CHANGE IN FEDERAL LAW OR

POLICY.

{(2) IF FEDERAL LAW OR POLICY IS AMENDED 50 THAT THE

UTILIZATION FEES COLLECTED PURSUANT TQ [THIS ACT] MAY NOT BE

CONSIDERED AS THE STATE'S SHARE 1IN CLAIMING FEDERAL

FINANCIAL PARTICIPATION UNDER THE MEDICAID PROGRAM, [THIS

ACT] IS VOID AS OF THE EFFECTIVE DATE OF THE CHANGE IN

FEDERAL LAW OR POLICY.

{3) IF THE FEDERAL GOVERNMENT REFUSES TO PARTICIPATE IN

OR DENIES APPROVAL OF ANY PLAN FOR MEDICAID PAYMENTS TO
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NURSING FACILITIES ON GROUNDS THAT IT CONSIDERS THE PAYMENTS

TO BE REIMBURSEMENT TO FACILITIES FOR PAYMENT OF THE

UTILIZATION FEES, (THIS ACT] IS VQID AS OF THE DATE OF

RECEIPT BY THE DEPARTMENT OF SOCIAL AND REHABILITATION

SERVICES OF NOTICE OF AN OFFICIAL DETERMINATION OF SUCH

REFUSAL OR DENIAL.

(4) IF [THIS ACT| BECOMES VOID UNDER THE PROVISIONS OF

THIS SECTION, ALL FEES RECEIVED OR COLLECTED BY THE

DEPARTMENT PRIOR TO THE DATE UPON WHICH THE ACT BECOMES VOID

MUST BE DEPOSITED IN ACCORDANCE WITH ([SECTION 13] AND A

PERSGN OR PARTY MAY NOT RECEIVE A REFUND OF ANY FEES

RECEIVED OR_COLLECTED BY THE DEPARTMENT PRIGR TO THE DATE

UPON WHICH [THIS ACT] BECOMES VOID.

NEW SECTION., SECTION 19. COORDINATION INSTRUCTION. IF

SENATE BILL NO. 445 IS PASSED AND APPROVED AND IF IT

INCLUDES A SECTION ADOPTING A UNIFORM TAX APPEAL PROCEDURE,

THEN THE LANGUAGE CONTAINED IN [SECTIONS 7(l) AND 11 QF THIS

ACT] IS VOID AND THE PROVISIONS OF SENATE BILL NO. 445

GOVERN THE APPEAL PROCEDURES.

NEW SECTION, SECTION 20. SEVERABILITY. IF A& PART OF

(THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

REMAINS [N EFFECT 1IN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID APPLICATIONS.
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NEW SECTION. SECTION 21. NONAPPLICABILITY. [SECTIONS 1

THROUGH 15] AND THE FEE ESTABLISHED UNDER [SECTION 2] DO NOT

APPLY TO FACILITIES LICENSED TO PROVIDE INTERMEDIATE

DEVELOPMENTAL DISABILITY CARE AND FACILITIES REIMBURSED AS

INSTITUTIONS FOR MENTAL DISEASE UNDER THE MEDICAID FPROGRAM.

NEW SECTION. Section 22. Effective dates —

applicability. (1) ({Sections %8y-~%1 15, 17 THROUGH 21, 23,

and this secticn] are effective Betebear-37;-1399% ON PASSAGE
AND APPROVAL.

{2) [Sections 1 through 9 14 AND 16l are effective July
1, 1992 1991, and apply to all bed days on or after July 1,
3992 1991.

REW-SBETION-——SREFION-23-——FERMEINAPEEN-————{PHES-——-AEP{

PERMINATES -FUNE-367-3993-

~End-
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HOUSE BILL NO. 93
INTRODUCED BY COBB
BY REQUEST OF THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT TO IMPOSE A UTILIZATION

FEE ON HAEH-NURSEING-FAEIBITY NURSING FACILITIES FOR EAEH-BEB

PA¥ BED DAYS REIMBURSED BY THIRD-PARTY PAYORS BREGINNING 1IN

FISCAL YEAR %993 1992; TO AUTHCRIZE THE DEPARTMENT OF

REVENUE T0 COLLECT THE FEE; TO PROVIDE FOR THE ASSESSMENT,

COLLECTION, AND REFUND OF THE FEE; TO REQUIRE PROCEEDS FROM

THE FEE TO BE DEPOSITEB-IN-THE-GENERAL-FUNE HESED-FOR-EERTAIN

MERICAEPD~REIMBURSEMENTS DEPOSITEB-IN-YHE-GENERAL--PUNB USED

FOR CERTAIN MEDICAID REIMBURSEMENTS ; TO PROVIDE AN

APPROPRIATION; AND PROVIDING EFFECTIVE DATESy ANB, AN

APPLICABILITY DATE7~~-ARB---A-——FPERMINAFION--BA¥E, AND A

TERMINATION DATE."

WHEREAS, THE LEGISLATURE RECOGNIZES THAT THE FAILURE TO

FULLY FUND THE COST OF NURSING HOME CARE FOR_MEDICAID

BENEFICIARIES CREATES A BURDEN ON INDIVIDUALS _WHO PAY

PRIVATELY FOR NURSING HOME CARE BY SHIFTING COST FROM

MEDICAID TQ NON-MEDICAID RESIDENTS IN OUR STATE'S NURSING

HOMES: AND

WHEREAS, THE STATE HAS THE POTENTIAL QF FACING A LAWSUIT
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FROM NURSING HOMES IF THE LEGISLATURE FAILS TO FULLY FUND

THE COST OF NURSING HOME CARE; AND

WHEREAS, THE LEGISLATURE DESIRES TO ALLEVIATE THE

COST-SHIFTING FROM MEDICAID TO OTHER PATIENTS, WHILE BEARING

IN MIND THE FINANCIAL CIRCUMSTANCES FACING THE STATE; AND

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO FIND

CREATIVE FINANCING SOLUTIONS AND TO MAYXIMIZE FEDERAL

PARTICIPATION IN THE COST OF PROGRAMS WHEREVER POSSIBLE; AND

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO USE TdE

UTILIZATION FEE ESTABLISHED IN THIS BILL AS A MEANS OF

PROVIDING ADDITIONAL MEDICAID REIMBURSEMENTS TO NURSING

HOMES; AND

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE THAT

NURSING HOMES CAREFULLY CONSIDER THE INCREASED MEDICAID

REVENUES MADE AVAILABLE BY THIS LEGISLATION WHEN DETERMINING

REASONABLE RATES TO BE CHARGED TO NON-MEDICAID PATIENTS IN

THEIR FACILITIES; AND

WHEREAS, THE LEGISLATURE ENACTS THE FOLLOWING

LEGISLATION AS A MEANS OF RELIEVING PRIVATELY PAYING

INDIVIDUALS 1IN NURSING HOMES FROM THE BURDEN OF COSTS

SHIFTED FROM THE MEDICAID PROGRAM AND OF MAXTIMIZING FEDERAL

FUNDING OF THIS PROGRAM,

STATEMENT OF INTENT

A statement of intent is required for this bill because
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{section 38 15] grants the department of revenue authoricy
to adopt rules necessary to implement and administer
[sections 1 through 16 151].

It is the intent of the legislature that, in adopting
rules, the department:

(1) provide procedures and forms for reporting bed days
that are subject to payment of the utilization fee impocsed
in [secticn 2};

{2} westablish reqguirements for the maintenance of
records and other documents required to ensure proper
payment of the utilization fee;

{3} develop a process for the estimation and collection
of delinguent or unpaid fees:;

(4) provide a process for the reconciliation of
disputes relating to the payment of utilization fees; and

{5) establish other procedures for the efficient

administration of the utilization fee.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE GF MONTANA:
NEW SECTION. Section 1. pefinitions. For purposes of
[sections 1 through 38 15], unless the context requires
otherwise, the following definitions apply:
(1) "Bed day" means each whole 24-hour period that a

resident of a nursing facility is present in the facility

and receiving skilled nursing carey OR intermediate nursing
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carey-or—intermediace~developmentat-disabitity-~care or in
which a bed is held for a resident while he is on temporary
leave from the facilityr-regardiess-sf-ehe-scurece-of-payment

for-che-vrasidanets-care., THE TERM INCLUDES ALL PERIODS FOR

WHICH THE NURSING FACILITY IS REIMBURSED BY A THIRD-PARTY

PRYOR, INCLUDING BUT NOT LIMITED O A PRIVATE DR

GOVERNMENTAL INSURER _OR PUBLIC ASSISTANCE PROGRAM, BUT IT

DOES NOT INCLUDE ANY PERIOD FOR WHICH THE NURSING FACILITY

MAY BE REIMBURSED ONLY BY THE RESIDENT, A FRIEND OF THE

RESIDENT, OR A MEMBER OF THE RESIDENT'S FAMILY. The term

also includes the day of a resident's admission to a nursing
facility and the day of the resident's death, even though
the resident is present less than a whole 24-hour period on
these days.

{2y "calendar quarter" means the period of 3
consecutive months ending March 31, June 30, September 30,
or December 31.

{3) “DEPARTMENT' MEANS THE DEPARTMENT OF REVENUE.

+3y(4) "Nursing Ffacility"” or "facility" means a health
care facility licensed by the department of heaith and
environmental sciences as a teng-term-care NURSING facility
to provide skilled nursing carey OR intermediate nursing
carey——or--intermediate-—-developmentai--disabitity-care. The
term includes a3} nursing facilities, whether they are:

{a) operated as nonprofit or for-profit Eacilities;
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(b) freestanding or part of another health care
facility; or

{c} publicly or privately operated.

t4¥(5) "skilled narsing care®; AND ‘“intermediate
nirsing care"y-and--tincermediate--devetopmentnt--disabiiiey
care® have the same meaning as those terms are defined in
50-5-101.

t5+(6) "Report" means the report of bed days reguired
in [section 13}.

t63(7) “uUtilization fea" or "fee" means the fee
required to be paid for each bed day in a nursing facility,
as provided in {[section 2).

NEW SECTION. Section 2. uvtilizatien fee for bed days

in nursing facilities. A nursing facility in the state shall

pay to the department of revenue a utilization fee in the

amount of 8% $1.25 for each bed day in the facility DURING

FISCAL YEAR 1992 AND $1.50 FOR EACH BED DAY IN THE FACILITY

DURING FISCARL YEAR 1993 ANB-BAEH-YBAR-PHEREAPTER.

NEW SECTION. Section 3. Reporting and collection of
fee. (1) A nursing facility shall report to the department
of revenue, following the end of each calendar guarter, the
nurmber of bed days in the facility during the guarter. The
report must be in the form prescribed by the department and

is due wiehin--38--days-fotitowing-the-end ON OR BEFQORE THE

LAST DAY OF THE MONTH FOLLOWING THE CLOSE of each calendar
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guarter. The report must be accompanied by a payment in an
amount equal to the fee required to be paid under [section
21.

{2) THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES

SHALL PROVIDE THE DEPARTMENT AT TBE END OF EACH CALENDAR

QUARTER WITH A LIST OF FACILITIES AS DEFINED IN [SECTION
1(4)].

NEW SECTION. Section 4. audit -- records. (1) The

department of revenue may audit the records and other
documents of any nursing facility to ensure that the proper
utilization fee has been collected.

{2) The department may reguire the facility to provide
records and other documentation, including books, ledgers,
and registers, necessary f£or the department to verify the
proper amount of the utilization fee paigd.

(3) A facility shall maintain and make available for

inspection BY THE DEPARTMENT sufficient records and other

docymentation to demonstrate the number of bed days in the
facility subject to the utilization fee. The facility shall
maintain these records for a period of ar least 5 years from
the date the report is due.

{4 --Dhe-amount-of-the-fea-due-based-on-a-report-muse-be
determined--by--the-deaparement-within-5-years-afeer-the-date
the-report—ts-dues-Except—in-the-case--af--s--facittty--that

purposeiy-and-knowingty-files-a-faisa-report-with-the-incent
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to--avade-payment-of-the~-feey-thne-departmenc-ta-barred-after
the-S-year-period-frem-revising-ehe--report--or--recomputing
the-ameunt-of-the-utitizracion-fes-owedr-A-proceeding-for-che
colliection-——of--—unpaid-—fees--may--noc--bhe-institutad-unieas
notice—for-collectton-of-the-unpaid-fee-is--provided--within
the-5-year-pericd-aftar-the-repore-is-duer
t53--A-nursing-factiity-may-£file-an-appircation-wieth-che
deparement--co--revise——a-reporc—if-the-applicatian—ta-£ited
within-5-years-from-the-data-the-report-was-dues

NEW seEctron. SECTION 5. PERIODS OF LIMITATION. {1)

EXCEPT AS OTHERWISE PROVIDED IN THEIS SECTION, A DEFICIENCY

MAY NOT BE ASSESSED CR COLLECTED WITH RESPECT TO THE QUARTER

FOR WHICH A REPORT 15 FILED UNLESS THE NOTICE OF ADDITIONAL

FEES PROPOSED TO BE ASSESSED IS MATILED WITHIN 5 YEARS FROM

THE DATE THE REPORT WAS FILED. FOR THE PURPOSES OF THIS

SECTION, A REPORT PILED BEFORE THE LAST DAY PRESCRIBED FOR

FILING YS CONSIDERED FILED ON THE LAST DAY. IF, BEFORE THE

EXPIRATION OF THE PERIOD PRESCRIBED FOR ASSESSMENT OF THE

FEE, THE FACILITY CONSENTS IN WRITING TO AN ASSESSMENT AFTER

THE 5-YEAR PERIOD, TEE FEE MAY BE ASSESSED AT ANY TIME PRIOR

TO THE EXPIRATION OF THE PERIOD AGREED UPON.

(2) A REFUND OR CREDIT MAY NOT BE PAID OR ALLOWED WITH

RESPECT TO_ THE VYEAR FOR WHICH A REPORT IS FILED AFTER 5

YEARS FROM THE LAST DAY PRESCRIBED FOR FILING THE REPORT OR

AFTER 1 YEAR FROM THE DATE OF THE OVERPAYMENT., WHICHEVER
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PERIOD EXPIRES LATER, UNLESS BEFORE THE EXPIRATION OF THE

PERIOD, THE FACILITY FILES A CLAIM OR THE DEPARTMENT HAS

DETERMINED THE EXISTENCE OF THE OVERPAYMENT AND HAS APPROVED

THE REFUND OR CREDIT. IF THE FACILITY HAS AGREED IN WRITING

UNDER THE PROVISIONS OF SUBSECTION (1) TC EXTEND THE TIME

WITHIN WHICH THE DEPARTMENT MAY PROPOSE AN _ADDITIONAL

ASSESSMENT, THE PERIOD WITHIN WHICH A CLAIM FOR REFUND GR

CREDIT IS FILED OR A CREDIT OR REFUND ALLOWED IN THE EVENT

NO CLAIM IS5 FILED IS AUTOMATICALLY EXTENDED.

NEW SECTION. Section 6. Penalty and interest for
delinguent fees -~ waiver. ¢%*}--Heilization--—-feea---are
deringquent-if-they-are—not-patd-within-the-time-specified-in
tsection-34:-Fhe-department—shall-assess—a-penatty-of-1é%-of
the--ameunt--of-detinquent-fees-plus-interest-at-che-rate-of
i%-a-month-computed-en—the-tatal-of-fees——and--penatty--dues
interest--is-computed-from-the-date-the-feas-were-due-to-the
dave-of-payments
t23--Fhe-penatty-provided-for-in-subsection-{t}--may--be
waived-by-the-deparetment-tf-the-factlity-demonatrates—to-the
department--reassnablie-—cAuse-~for--the--fatinre-co-£ite—the
repert-or-to-pay--the--fes--within--the--eime-—-specified--in

fsection-33- (1) IF THE FEE FOR ANY FACILITY IS NOT PAID ON

OR BEFORE THE DUE DATE OF THE REPORT AS PROVIDED IN [SECTION

3(1)], A PENALTY OF 10% OF THE AMOUNT OF THE FEE DUE MUST BE

ASSESSED UNLESS IT IS SHOWN THAT THE FAILURE WAS DUE TO
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REASONABLE CAUSE AND NOT NEGLECT.

(2) IF ANY FEE DUE URDER [SECTION 2} IS NOT PAID WHEN

DUE, INTEREST IS ADDED TO THE TAX DUE AT THE RATE OF 12% A

YEAR FROM THE DUE DATE UNTIL PAID.

NEW-SEEE{ON;~—Section-6---Batimation-af-fee-upon-faiture
te-fiie-a-report-of-pay-the-fee-—-—notices—{ij-if-a-——nursing
faciitty-~-fatis-or-refusea-to-fite-the-report-or-pay-the-fee
within-tha-time-specified-in-{section-3};-the-department-—-of
revenue--shati-—eskimate-the-total-number-eof-bed-days-in-the
factitty-during—-the--catendar——quartcer--and--eatauiata—-the
amount-of-the-fee-duex

t2}--The-deparetment-shati-meii-to-the-facitity-described
in——subsection--{iy-a-netice-stating-the-basis-and-amount-of
the--fee--and—-demanding-—payment-—of——-the-—fee;--—ineituding
penaities--and-interestr—-Fhe-notice-must-advise-the-facitity
that-tf-payment-is-not-made;-a-warrant-£for-distraint-may--be
fiteds

NEW secTION. SECTION 7. ESTIMATED FEE ON FAILURE TO

FILE. (1) IF A FPFACILITY FAILS TO FILE THE REPORT AS

REQUTRED, THE DEPARTMENT IS AUTHORIZED TO MAKE AN ESTIMATE

OF THE FPEES DUE FROM THE FACILITY FROM ANY INFCRMATION IN

ITS_POSSESSION.

(2) FOR THE PURPOSE OF ASCERTAINING THE CORRECTNESS OF

ANY REPORT CR FOR THE PURPOSE OF MAKING AN ESTIMATE OF S9ED

DAY USE OF ANY FACILITY WHERE INFCRMATION HAS BEEN OBTAINED,
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THE DEPARTMENT MAY:

{A! EXAMINE OR CAUSE TQ HAVE EXAMINED BY ANY DESIGNATED

AGENT OR REPRESENTATIVE ANY BOOKS, PAPERS, RECORDS, OR

MEMORANDA BEARING UPON THE MATTERS REQUIRED TO BE INCLUDED

IN THE REPORT;

(B) REQUIRE THE ATTENDANCE OF ANY OFFICER OR EMPLOYEE

OF THE FACILITY RENDERING THE REPORT CR _THE ATTENDANCE OF

ANY OTHER PERSON IN THE PREMISES HAVING RELEVANT KNOWLEDGE:

AND

{C) TAKE TESTIMORNY AND REQUIRE PRODUCTION OF ANY OTHER

MATERIAL FOR ITS INFORMATION,

NEW SECTION. SECTION 8. DEFICIENCY ASSESSMENT -—

HEARING. (1) IF THE DEPARTMENT DETERMINES THAT THE AMOUNT OF

FEES DUE ARE GREATER THAN THE AMOUNT DISCLOSED BY THE

REPORT, IT SHALL MAIL TO THE FACILITY A NOTICE OF THE

ADDITIONAL FEES PROPOSED TO BE ASSESSED. WITHIN 30 DAYS

AFTER THE MAILING OF THE NOTICE, THE FACILITY MAY FILE WITH

THE DEPARTMENT A WRITTEN PROTEST AGAINST THE PROPOSED

ADDITIONAL FEES, SETTING FORTH THE GROUNDS UPOM WHICH THE

PROTEST IS BASED, AND MAY REQUEST IN IT8 PROTEST AN ORAL

HEARING OR AN OPPCRTUNITY TC PRESENT ADDITIONAL EVIDENCE

RELATING TO 1IT§ FPEES LIABILITY. IF NO PROTEST IS FILED, THE

AMOUNT OF THE ADDITIONAL FEES PROPOSED TO BE ASSESSED

BECOMES FINAL UPON THE EXPIRATION OF THE 30-DAY PERIOD. IF

SUCH PROTEST IS FILED, THE DEPARTMENT SHALL RECONSIDER THE
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PROPOSED ASSESSMENT AND, IF THE FACILITY HAS SO REQUESTED,

SHALL GRANT THE FACILITY AN ORAL HEARING. AFTER

CONSIDERATION OF THE PROTEST AND THE EVIDENCE PRESENTED IN

THE EVENT OF AN ORAL HEARING, THE DEPARTMENT'S ACTION UFON

THE PROTEST IS FINAL WHEN IT MATILS NOTICE OF ITS ACTION TO

THE FACILITY,

{2} WHEN A DEFICIENCY IS DETERMINED AND THE FEES BECOME

FINAL, THE DEPARTMENT SHALL MAIL NOTICE AND DEMAND TO THE

FACILITY FOR PAYMENT, AND THE FEES BECCME DUE AND PAYABLE AT

THE EXPTRATION OF 10 DAYS FROM THE DATE OF TEE NOTICE AND

DEMAND. INTEREST ON ANY DEFICIENCY ASSESSMENT BEARS INTEREST

FROM THE DATE SPECIFIED IN [SECTION 5] FOR PAYMENT OF THE

FEES. A CERTIFICATE BY THE DEPARTMENT OF THE MAILING OF THE

NOTICES SPECIFIED IN THIS SECTION IS PRIMA FACIE EVIDENCE OF

THE COMPUTATION AND LEVY OF THE DEFICIENCY IN THE FEES AND

OF TEE GIVING OF THE NOTICES.

NEW SECTION. SECTION 9. CLOSING AGREEMENTS. (1) THE

DIRECTOR OF THE DEPARTMENT OR ANY PERSON AUTHORIZED IN

WRITING BY HIM IS AUTHORIZED TO ENTER INTO AN AGREEMENT WITH

ANY FACILITY RELATING TO THE LIABILITY OF THE FACILITY IN

RESPECT TO THE FEES IMPQSED BY [SECTIONS 1 THROUGH 15] FOR

ANY PERIOD.

{2) AN AGREEMENT UNDER THIS SECTION IS FINAL AND

CONCLUSIVE, AND EXCEPT UPON A SHOWING OF FRAUD OR

MALFEASANCE OR MISREPRESENTATION OF A MATERIAL FACT:
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(A) THE CASE MAY NOT BE REOPENED AS TQO MATTERS AGREED

UPON_ OR THE AGREEMENT MODIFIED BY ANY OFFICER, EMPLOYEE, OR

AGENT OF THIS STATE; AND

(B) IN ANY SUIT, ACTION, OR PROCEEDING UNDER THE

AGREEMENT OR ANY DETERMINATION, ASSESSMENT, COLLECTION,

BAYMENT, ABATEMENT, REFUND, OR CREBIT MADE 1IN ACCORDPANCE

WITHE THE AGREEMENT, THE AGREEMENT MAY NOT BE ANNULLED,

MODIFIED, SET ASIDE, OR DISREGARDED.

NEW SECTION. SECTION 10. CREDIT FOR OVERPAYMENT -

INTEREST ON OVERPAYMENT. (1) IF THE DEPARTMENT DETERMINES

THAT THE AMOUNT OF FEES, PENALTY, OR INTEREST DUE FOR ANY

YEAR IS LESS THAN THE AMOUNT PAID, THE AMOUNT OF THE

OVERPAYMENT MUST BE CREDITED AGAINST ANY FEES, PENALTY, OR

INTEREST THEN DUE FROM THE FACILITY AND THE BALANCE MUST BE

REFUNDED TO THE FACILITY OR ITS SUCCESSOR THROUGH

RECRGANIZATION, MERGER, OR CONSOLIDATION OR TO 1ITS

SHAREHOLDERS UPON DISSOLUTION.

(2) EXCEPT AS PROVIDED IN SUBSECTIONS (2)(A)  AND

{2){B)}, INTEREST IS ALLOWED ON OVERPAYMENTS AT THE SAME RATE

A5 IS CHARGED ON DELINQUENT FEES DUE FROM THE DUE DATE OF

THE REPORT OR FROM THE DATE OF QVERPAYMENT, WHICHEVER DATE

IS LATER, TO THE DATE THE DEPARTMENT APPROVES REFUNDING OR

CREDITING OF THE OQVERPAYMENT. INTEREST DOES NOT ACCRUE

DURING ANY PERIOD DURING WHICH THE PROCESSING OF A CLATIM FOR

REFUND IS DELAYED MORE THAN 30 DAYS BY REASON OF FAILURE OF
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THE FACILITY TO FURNISH INFORMATION REQUESTED BEY THE

DEPARTMENT FOR THE PURPOSE OF VERIFYING THE AMOUNT OF THE

OVERPAYMENT., NO INTEREST IS ALLCWED:

(A) IF THE OVERPAYMENT IS REFUNDED WITHIN 6 MONTHS FROM

THE DATE THE REFPORT IS DUE OR FROM THE DATE THE RETURN IS

FILED, WHICHEVER IS LATER; OR

(B} IF THE AMOUNT OF INTEREST IS LESS THAN $1.

(3) A& PAYMENT NOT MADE INCIDENT TC A DISCHARGE OF

ACTUAL UTILIZATION FEE LIABILITY OR A PAYMENT REASCONABLY

ASSUMED TO BE IMPOSED BY [SECTIONS 1 THROUGE 15] IS NOT

CONSIDERED AN OVERPAYMENT WITH RESPECT TO WHICH INTEREST IS

ALLOWABLE.

NEW SecTIioN. SECTION $1. APPLICATION FOR REFUND  —-

APPEAL FROM DENIAL. IF THE DEPARTMENT DISALLOWS A CLAIM FOCR

REFUND, IT SHALL NOTIFY THE FACILITY. AT THE EXPIRATION OF

30 DAYS FROM THE MAILING OF THE NOTICE, THE DEPARTMENT'S

ACTION BECOMES FINAL. UNLESS WITHIN THE 30-DAY PERIOD THE

FACILITY APPEALS IN WRITING FROM THE ACTION OF THE

DEPARTMENT TO THE STATE TAX APPEAL BOARD, IF AN APPEAL 1S

MADE, THE BOARD SHALL GRANT THE TAXPAYER AN ORAL HEARING.

AFTER CONSIDERATION OF THE APPEAL AND EVIDENCE PRESENTED,

THE BOARD SHALL MAIL NOTICE TO THE TAXPAYER OF ITs

DETERMINATION. THE BOARD'S DETERMINATION IS FINAL WHEN iT

MATILS NOTICE OF TTS ACTION TO THE TAXPAYER.

NEW SECTION. Section 12. Warrant for distraint., If the
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utilization fee is not paid when due, the department of
revenue may issue a warrant for distraint as provided in
Title 15, chapter 1, part 7. Pae-—-resutting--lien--has
precedence-—over——any--eiaimy——tien;—~or--demand--filed--and
secorded-afrar—tha-tian-under-the-varrant-its-perfecteds

NEW SECTion. Section 13, Disposition of fee. All
proceeds from the collection of utilization fees, including
penalties and interest, must be deposited in the-state

generai-fund AN-ACCOUNT-IN-FHB-SFATE-SPECIAbB-REVERUE-FUND-F8

BE~ESED-FSR-MEDICAIB-REIMBURSEMENT-FO-NERSING-FPACILIPTES THE

STAFE-GENERAE-PUND AN ACCOUNT IN THE STATE SPECIAL REVENUE

FUND TO BE USED FQOR MEDICAID REIMBURSEMENT TO NURSING

FACILITIES.

NEW _SECTION. Section 14. Relation to other taxes and
fees. The utilization fee imposed under [section 3 2] is in
addition to any cther taxes and fees required by law to be
paid by nursing facilities.

NEW SECTION. Section 15. Rulemaking authority. The
department of revenue may adopt rules necessary to implement

and administer {sections 1 through %8 15].

NEW SECTION. SECTION 16. APPROPRIATION. THE FPOLLOWING

MONEY TS APPROPRIATED FROM--PHA--ACEGHNT--E5PABEISHEB——IN

FSEEPIEON-+31 FROM THE ACCOUNT CSTABLISHED IN [SECTION 13] TO

THE DEPARTMENT OF SOCIAL AND RFHABILITATION SERVICES TO FUND

INCREASES IN MEDICAID RATES TO NURSING FACILITIES:
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FISCAL YEAR 1892

SPAPR-SPEEFAL-REVENHE-PHNBG~==nm= == mmmmm o em ez §-9237626

SPAPE-GENERAE~FPHND ~~— === == —m == ———— oo oo mn o $--50887576

STATE SPECIAL REVENUE FUNDS 5 923,626

FEDERAL FUNDS 27347223 172097147 2,341,223

TOTAL FUNDS 9-3726476849 57997723 $3,264,849

FISCAL YEAR 1683

SPAPE-SPEEFAL-REVENEE-PHNBS———~——————————————m o $-174657368

SPAPE-GENERAE -~ FYNB——————~— oo e oo e §--6387315

STATE SPECIAL REVENUE FUNDS 5 1,465,300

FEDERAL FUNDS 377457254 75827696 3,749,294

TOTAIL FUNDS $5-572347594 $2,2007422 55,214,594

NEW SECTIOK. Section 17. codification instruction.
[Sections 1 through %8 15] are intended to be codified as an
integral part of Title 15, and the provisions of Title 15
apply to [sections 1 through 8 15].

NEw secrion. SECTION 18. CONTINGENT VOIDNESS., (1) IF

FEDERAI, LAW OR POLICY IS AMENDED TO ALLOW A NURSING FACILITY

TO BILL A PERSON RECEIVING NURSING CARE TFOR WHICH THE

FACILITY IS BEING REIMBURSED BY MEDICARE OR MEDICAID FCR THE

UTILIZATION FEE PROVIDED IN [SECTICN 2], [THIS ACT] IS VOID

AS OF THE EFFECTIVE DATE OF THE CHANGE 1IN FEDERAL LAW OR

POLICY.

{2) IF FEDERAL LAW OR POLICY IS AMENDED SO THAT THE

UTILIZATION FEES COLLECTED PURSUANT TO [THIS ACT] MAY NOT BE

—15- HB 93
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CONSIDERED AS THE STATE'S SHARE 1IN CLAIMING FEDERAL

FINANCIAL PARTICIPATION UNDER THE MEDICAID PROGRAM, [THIS

ACT] IS VOID AS OF THE EFFECTIVE DATE OF THE CHANGE 1IN

FEDERAL LAW OR POLICY.

{3) IF THE FEDERAL GOVERNMENT REFUSES TO PARTICIPATE IN

OR DENIES APPROVAL OF ANY PLAN FOR MEDICAID PAYMENTS TO

NURSING FACILITIES ON GROUNDS THAT IT CONSIDERS THE PAYMENTS

TO BE REIMBURSEMENT TC FACILITIES FOR PAYMENT OF THE

UTILIZATION FEES, [THIS ACT] IS WVQID AS OF THE DATE OF

RECELPT BY THE DEPARTMENT OF SOCIAL AND REHABILITATION

SERVICES OF NOTICE OF AN OFFICIAL DETERMINATION OF SUCH

REFUSAL OR DENJAL.

(4) IF [THIS ACT] BECOMES VOID UNDER THE PROVISIONS OF

THIS SECTION, ALL FEES RECEIVED OR COLLECTED BY THE

DEPARTMENT PRIOR TO THE DATE UPON WHICH THE ACT BECOMES VOID

MUST BE DEPOSITED IN ACCORDANCE WITH [SECTION 13] AND A

PERSON OR PARTY MAY NOT RECEIVE A REFUND OF ANY FEES

RECEIVED OR COLLECTED BY THE DEPARTMENT PRIOR TO THE DATE

UPON WHICH [THIS ACT] BECOMES VOID.

NEW secTioN. SECTION 19. COORDINATION INSTRUCTION. IF

SENATE BILL NO. 445 IS PASSED AND APPROVED AND IF IT

INCLUDES A SECTION ADOPTING A UNIFORM TAX APPEAL PROCEDURE,

THEN THE LANGUAGE CONTAINED IN [SECTIONS 7(1) AND 11 OF THIS

ACT}] IS WVQID AND THE PROVISIONS OF SENATE BILL NO. 445

GOVERN THE APPEAL PROCEDURES,
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NEW SEcTIoN. SECTION 20. SEvERABILITY. IF A PART OF

{THIS ACT} IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT., IF A PART OFfF [THIS

ACT} IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

REMAINS IN_ EFFECT IN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. SECTION 21. NONAPPLICABILITY. [SECTIONS 1

THROUGH 15] AND THE FEE ESTABLISHED UNDER {SECTION 2] DO HNOT

APPLY TO FACILITIES LICENSED TO PROVIDE TINTERMEDIATE

DEVELOPMENTAL DISABILITY CARE AND FACILITIES REIMBURSED AS

INSTITUTIONS FOR MENTAL DISEASE UNDER THE MEDICAID PROGRAM.

NEW SECTION. Section 22. =®ffective dates —

applicability. (1) [Sections #67-%% 15, 17 THROUGH 21, 23,

and this section] are effective dereaber-3z-~3593% ON PASSAGE
AND APPRQVAL.

(2) [Sections 1 through 9 14 AND 16] are effective July
1, 3992 1991, and apply to all bed days on or after Juliy 1,
992 1991.

NEW-SBEPIONT-—SECPION-237-—FPERAMINAFION s~ ———{fFHES----REP}

FERMIRATES-JUNE-36;-1993<

NEW SECTION. SECTION 23. TERMINATION. [THIS ACT}

TERMINATES JUNE 30, 1993.

-End-~
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HOUSE BILL NO. 93
INTRODUCED BY COBB
BY REQUEST OF THE DEPARTMENT OF SCCIAL

AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT TO IMPOSE A UTILIZATION

FEE ON EACH-NURSING-PACIHhI?¥ NURSING FACILITIES FOR EACH-BER

PAY¥ BED DAYS REIMBURSED BY THIRD-PARTY PAYORS BEGINNING 1IN

FISCAL YEAR 3993 1992; TO AUTHORIZE THE DEPARTMENT OF

REVENUE TO COLLECT THEE FEE; TQ PROVIDE FOR THE ASSESSMENT,

COLLECTION, AND REFUND OF THE FEE; TO REQUIRE PROCEEDS FROM

THE FEE TO BE DPEPDSITED~IN-PHE-GENERAL-FUND USED-POR-CERTAIN

MEDICATD-REIMBURSEMENTS DEPOSITED—iN-THE-8ENERAR--FUNB UYSEB

POR-CERPAIN-MEDICAID-REIMBURSEMENTS DEPOSITED IN THE GENERAL

FUND; TO PROVIDE AN APPROPRIATION; AND PROVIDING EFFECTIVE

DATESy ANB7y AND AN APPLICABILITY DATE7~~-ANB-~-A--PERMINATION

BAFEy —AND-A-PERMINAPION-DAZTE.*

WHEREAS, THBE LEGISLATURE RECOGNI2ES THAT THE FAILURE TO

FULLY FUND THE COST OF NURSING HOME CARE FOR MEDICAID

BENEFICIARIES CREATES A BURDEN ON INDIVIDUALS WHO PAY

PRIVATELY FOR NURSING HOME CARE BY SHIFTING COST FROM

MEDICAID TO NON-MEDICAID RESIDENTS IN OUR_STATE'S WUIRSING

HOMES; AND

WHEREAS, THE STATE HAS THE POTENTIAL OF FACING A LAWSUIT

@ﬂm Legistative Counci
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FROM NURSING HOMES IF THE LEGISLATURE FAILS TC FULLY FUND

THE COST OF NURSING HOME CARE; AND

WHEREAS, THE LEGISLATURE DESIRES TO ALLEVIATE THE

COST-SHIFTING FROM MEDICAID TO QTHER PATIENTS, WHILE BEARING

IN MIND THE FINANCIAL CIRCUMSTANCES FACING THE STATE; AND

WHEREAS, IT 1S THE INTENT OF THE LEGISLATURE TO FIND

CREATIVE FINANCING SOLUTIONS AND TO MAXIMIZE FEDERAL

PARTICIPATION IN THE COST OF PROGRAMS WHEREVER POSSIBLE; AND

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO USE THE

UTILIZATION FEE ESTABLISHED IN THIS BILL. AS A MEANS OF

PROVIDING ADDITIQNAL MEDICAID REIMBURSEMENTS TO NURSING

HOMES; AND

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE THAT

NURSING HOMES CAREFULLY CONSIDER THE INCREASED MEDICAILD

REVENUES MADE AVAILABLE BY THIS LEGISLATION WHEN DETERMINING

REASONABLE RATES TO BE CHARGED TO NOMN-MEDICAID PATIENTS IN

THEIR FACILITIES; BAND

WHEREAS, THE LEGISLATURE ENACTS THE FOLLOWING

LEGISLATION AS A MEANS OF RELIEVING PRIVATELY PAYING

INDIVIDUALS IN NURSING HOMES FROM THE BURDEN OF COSTS

SHIFTED _FROM THE MEPICAID PROGRAM AND OF MAXIMIZING FEDERAL

FUNDING OF THIS PROGRAM.

STATEMENT QOF INTENT

A statement of intent is required for this bill because
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{section 16 15] grants the department of revenue authority
to adept rules necéssary to implement and administer
[sections 1 through i# 15].

It 1is the intent of the legislature that, in adopting
rules, the department:

{l1) provide procedures and forms for reporting bed days
that are subject to payment of the utilization fee imposed
in [section 2];

{(2) establish requirements for the maintenance of
recoerds and other documents required to ensure proper
payment of the utilization fee;

(3) develop a process for the estimation and collection
of delinquent or unpaid fees;

(4) provide a process for the reconciliation of
disputes relating to the payment of utilization fees; and

(S5) establish other procedures for the efficient

administration of the utilization fee.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. pefinitions. For purposes of
[sections 1 through 8 15]}, unless the context reguires
otherwise, the following definitions apply:
(L} "Bed day" means each whole 24-hour period that a
resident ©f a nursing facility is present in the faclility

and receiving skilled nursing carey OR intermediate nursing
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carey——-or——intermediate--developmentat-disabiiity-care or in
which a bed is held for a resident while he is on temporary
leave from the facilityr-regardieas-sf-the-saurea-af-payment

for-—the--residentta-care. THE TERM INCLUDES ALL PERIODS FOR

WHICH THE NURSING FACILITY IS REIMBURSED BY A THIRD-PARTY

PAYOR, INCLODING BOT NOT LIMITED TO A PRIVATE GOR

GOVERNMENTAL INSURER OR PUBLIC ASSISTANCE PROGRAM, BUT IT

DOES NOT INCLUDE ANY PERIOD FOR WHICH THE NURSING FACILITY

MAY BE RETMBURSED ONLY BY THE RESIDENT, A FRIEND OF THE

RESIDENT, OR A MEMBER OF THE RESIDENT'S FAMILY. The term

also includes the day of a resident's admission to a nursing
facility and the day of the resident's death, even though
the resident is present less than a whale 24-hour period on
these days.

{2} "Calendar quarter" means the period of 3
congsecutive months ending March 31, June 30, September 30,.
or December 31.

{3} "DEPARTMENT" MEANS THE DEPARTMENT OF REVENUE.

+37{4) “"Nursing facility" or "facility" means a health
care facility 1licensed by the department of health and
environmental sciences as a teng-term—care NURSING facility
to provide skilled nursing carey OR intermediate nursing
carer-or-intermedtate—-deveteopmentai--disabittey--care. The
term includes a3t nursing facilities, whether they are:

(a) operated as nonprofit or far-profit facilities;

-4- HB 93
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(b)) freestanding or part of another health care
facility; or

{c} publicly or privately cperated.

t43(5) "™Skilled nursing care”r AND *intermediate
nursing care“"s-—and—-%inecermediate-developmentai-disabiizey
eared have the same meaning as those terms are defined in
50~-5-101.

+5¥{6) “Report" means the report of bed days required
in [section 3},

+6¥(7) "Utilization fee" or “"fee" means the fee
required to be paid for each bed day in a nursing facility,
as provided in [section 21.

NEW SECTION. Section 2. Utilization fee for bed days
in nursing facilities. A nursing facility in the state shall
pay to the department of revenue a utilization fee in the
amount of $% $1.25 for each bed day in the facility DURING

FISCAL YEAR 1992 AND §1.50 FOR EACH BED DAY IN THE FACILITY

DURING FISCAL YEAR 1393 ANB-EACH-¥EAR-THEREAFPPER.

NEW SECTION. Section 3. Reporting and collection of
fee. (1) A nursing facility shall report to the department
of revenue, following the end of each calendar quarter, the
number of bed days in the Eacility during the quarter. The
report must bHe in the form prescribed by the department and

1s due within-39-days-faliiowing-the-end ON OR BEFORE THE

LAST DAY OF THE MONTH FOLLOWING THE CLOSE of each calendar
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guarter. The report must be accompanied by a payment in an
amount equal to the fee required to be paid under [section
2].

(2) THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES

SHALL PROVIDE THE DEPARTMENT AT THE END OF EACH CALENDAR

QUARTER WITH A LIST OF FACILITIES AS DEFINED IN [SECTION
1{4)]-

NEW SECTION. Section 4. Audit - records. (1) The

department of revenue may audit the records and other
documents of any nursing facility to ensure that the proper
utilization fee has been collected.

(2} The department may require the facility to provide
records and other documentation, including books, ledgers.
and registers, necessary for the department to verify the
proper amount of the utilization fee paid.

(3) A facility shall maintain and make available for

inspection BY THE DEPARTMENT sufficient records and other

documentation to demonstrate the number of bed days in the
facility subject to the utilization fee. The facility shall
maintain these records for a period of at least 5 years from
the date the report is due.
tdi--Fhe-amount-of-the-fee-due-based-on-a-report-must-be
determined-by-the-department-within-5-years-after—-che--date
the--repoert-—tu--duer--Except-tn-che-case-of-a-facttity-thae

purposety-and-knoewingly-fites-a-fatsa-report-with-the-intente

~6- HB 93
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to-evade-paymenc-of-the-£fee;-the-department-is-barred--after
the--5-year--period-—£rem-revising-the-report-or-recomputing
the-amount-of-the-utitization-fee-oawed--A-proceading-for-the
ecottection-of-unpaid-—fees--may--—not--bhe--instituted--uniess
notice-—for-—-coltiection-sf-the-unpaid-fee-ta-providad-within
the—5-year-periad-after-the-report—ia-duer
t5y--A-nursing-facitity-may-£filte-an-appiication-with—+he
department-to-revise-a-repore-if-the-—application--is--£iled
within-S5-years-from-the-date-the-report-was-dues

NEw secrroN, SECTION 5. PERIODS OF LIMITATION. (1)

EXCEPT AS OTHERWISE PROVIDED IN THIS SECTION, A DEFICIENCY

MAY NOT BE ASSESSED OR COLLECTED WITH RESPECT TO THE QUARTER

FOR_ WHICH A REPORT IS FILED UNLESS THE NOTICE OF ADDITIONAL

PEES PROPOSED TO BE ASSESSED IS MAILED WITHIN 5 YEARS FROM

THE DATE THE REPORT WAS FILED, FOR THE PURPOSES OF THIS

SECTION, A REPORT FILED BEFORE THE LAST DAY PRESCRIBED FOR

FPILING IS CONSIDERED FILED ON THE LAST DAY. IFP, BEFORE THE

EXPIRATION OF THE PERIOD PRESCRIBED FOR ASSESSMENT OF THE

FEE, THE FACILITY CONSENTS IN WRITING TO AN ASSESSMENT AFTER

THE S-YEAR PERIOD, THE FEE MAY BE ASSESSED AT ANY TIME PRIOR

TO THE EXPIRATION OF THE PERIOD AGREED UPON.

(2) A REFUND OR CREDIT MAY NOT BE PAID OR ALLOWED WITH

RESPECT TO THE YEAR FOR WHICH A REPORT IS FILERD AFTER 5

YEARS FROM THE LAST DAY PRESCRIBED FOR FILING THE REPORT OR

AFTER 1 YEAR FROM THE DATE OF THE OVERPAYMENT, WHICHEVER
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PERIOD EXPIRES LATER, UNLESS BEFORE THE EXPIRATION COF THE

PER1OD, THE FACILITY PILES A CLAIM OR THE DEPARTMENT HAS

DETERMINED THE EXISTENCE OF THE OVERPAYMENT AND HAS APPROVED

THE REFUND OR CREDIT. IF THE FACILITY HAS AGREED IN WRITING

UNDER THE PROVISIONS OF SUBSECTION (1) TO EXTEND THE TIME

WITHIN WHICH THE DEPARTMENT MAY PROPOSE AN ADDITIONAL

ASSESSMERT, THE PERIOD WITHIN WHICH A CLAIM FOR REFUND OR

CREDIT IS FILED OR A CREDIT OR REFUND ALLOWED IN THE EVENT

NO CLAIM IS FILED IS AUTOMATICALLY EXTENDED.

NEW SECTION. Section 6. pPenalty and  interest  for
delinquent fees ~—— waiver. +iy--Ueiltzation—-fees--are
deiinquent-if-they-are-not-patd-within-the-time-specified-in
fseetion-3}:~Fhe—department-shaii-assess-a-penatty-of-18%-of
the-amonnt-of-delinguenc-fees-pius-interest-at—the--rate--of
1%--a~-month--computed-on-the-toeai-of-feen-and-penatty-does
Interest-is-computed-£from-the-date-the-fees-were-due-to--the
date-of-payment~-
t24--Phe—-penaity--provided-£fer-in-subsecstian-{i)-may-be
waived-by-the-department-if-the-facitity-demonstrates—-to-the
department-reassnable-cause-for——the—-faiture——to--fite--the
report——or--to--pay--the--fee--within--the-time-apecified-in

fseetien-347z (1} IF THE FEE FOR ANY FACILITY IS NOT PAID ON

OR _BEFORE THE DUE DATE OF THE REPORT AS PROVIDED IN [SECTION

3(1)], A PENALTY OF 10% OF THE AMOUNT OF THE FEE DUE MUST BE

ASSESSED UNLESS IT IS5 SHOWN THAT THE FAILURE WAS DUE TO

-8 HB 93
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REASONABLE CAUSE AND NOT WEGLECT.

{2) IF AKY FEE DUE UNDER [SECTION 2] IS5 NOT PAID WHEN

DUE, INTEREST IS ADDED TO THE TAX DUE AT THE RATE OF 12% A

YEAR FROM THE DUE DATE UNTIL PAID.

NEW-SBEP¥ON---Section-6-—-Bstimation-of-fee—upen-fatiure
to-—£fite-a-report-er-pay-the-fee——--noticer-{+i}-¥E-a-nursing
Faciitty-faiis-or-refuses-ta-file-the-report-oer-pay—the——£fee
within--the-cime—specified-in—{sectien-3};-the-department-of
revenne-shalii-estimate-the-totai-number—-cf-bed-days—-in—-the
facitity--during--the--catendar--gquarter--and--catcutate—the
amount-of-the-fee-dues

t2)~-Fhe-department-shati-maii-—to-the-facitibty-described
in-subsection-tiy-a-notice-stating-the-basis-and--amount--ef
the-——-fee--and--demanding--payment--of--the--feey--inciuding
penaities-and-interest--Fhe-notice-musb-advise-the—-facitity
that--if-payment—is-net-made;-a-warrant-for-distraint-may-be
£iteds

NEW SECTION. SECTION 7. ESTIMATED FEE ON FAILURE TO

FILE. (1) IF A FACILITY FAILS TO FILE THE REPORT AS

REQUIRED, THE DEPARTMENT 15 AUTHORIZED TO MAKE AN ESTIMATE

OF THE FEES DUE FROM THE FACILITY FROM ANY INFORMATION IN

ITS POSSESSION.

{2) FOR THE PURPOSE OF ASCERTAINING THE CORRECTNESS OF

ANY REPORT OR FOR THE PURPOSE OF MAKING AN ESTIMATE OF BED

DAY USE OF ANY FACILITY WHERE INFORMATION HAS BEEN OBTAINED,
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THE DEPARTMENT MAY:

(A) EXAMINE DR CAUSE TO HAVE EXAMINED BY ANY DESIGNATED

AGENT OR REPRESENTATIVE ANY BOOKS5, PAPERS, RECORDS, OR

MEMORANDA BEARING UPON THE MATTERS REQUIRED TQ BE INCLUDED

IN THE REPORT;

{B) REQUIRE THE ATTENDANCE OF ANY OFFICER OR EMPLOYEE

OF THE FACILITY RENDERING THE REPORT OR THE ATTENDANCE OF

ANY OTHER PERSON IN THE PREMISES HAVING RELEVANT KNOWLEDG:S:;

AND

{C) TAKE TESTIMONY AND REQUIRE PRODUCTION OF ANY OTHER

MATERIAL FOR ITS INFORMATION.

nEW secrioN, SECTION 8. pEFICIENCY ASSESSMENT -

HEARING. (1) IF TEE DEPARTMENT DETERMINES THAT THE AMOUNT OF

FEES DUE ARE GREATER THAN THE AMOUNT DISCLOSED BY THE

REPORT, IT SHALL MAIL TO THE FACILITY A NOTICE OF THE

ADDITIONAL FEES PROPOSED TO BE _ASSESSED. WITHIN 30 DAYS

AFTER _THE MAILING OF THE NOTICE, THE FACILITY MAY FILE WITH

THE _DEPARTMENT A WRITTEN PROTEST AGAINST THE PROPOSED

ADDITIONAL FEES, SETTING FORTH THE GROUNDS CUPON WHICH THE

PROTEST 1S BASED, AND MAY REQUEST IN ITS PROTEST AN ORAL

HEARING OR AN OPPORTUNITY TO PRESENT ADDITIONAL EVIDENCE

RELATING TO ITS FEES LIABILITY. IF NO PROTEST IS FILED, THE

AMOUNT OF THE ADDITIONAL FEES PROPOSED TO_ BE ASSESSED

BECOMES FINAL UPON THE EXPIRATION OF THE 30-DAY PERIOD. IF

SUCH PROTEST IS FILED, THE DEPARTMENT SHALL RECONSIDER THE

—10- HB 93
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PROPOSED ASSESSMENT AND, IF THE FACILITY HAS SO REQUESTED,

SHALL GRANT THE FACILITY AN ORAL HEARTKNG. AFTER

CONSIDERATION OF THE PROTEST AND THE EVIDENCE PRESENTED IN

THE EVENT OF AN ORAL HEARING, THE DEPARTMENT'S ACTION UPON

THE FPROTEST IS FINAL WHEN IT MAILS NQTICE OF ITS ACTION TO

TEE FACILITY.

(2} WHEN A DEFICIENCY IS5 DETERMINED AND THE FEES BECOME

FINAL, THE DEPARTMENT SHALL MAIL NOTICE AND DEMAND TO THE

FACILITY FOR PAYMENT, AND THE FEES BECOME DUE AND PAYABLE AT

THE EXPIRATION OF 10 DAYS FROM THE DATE OF THE NOTICE AND

DEMAND. INTEREST ON ANY DEFICIENCY ASSESSMENT BEARS INTEREST

FROM THE DATE SPECIFIED IN [SECTION 5] FOR PAYMENT OF THE

FEES, A CERTIFICATE BY THE DEPARTMENT OF THE MAILING OF THE

NOTICES SPECIFIED IN THIS SECTION IS PRIMA FACIE EVIDENCE OF

THE COMPUTATION AND LEVY OF THE DEFICIENCY IN THE FEES AND

OF THE GIVING OF THE NOTICES,

NEW SecTION. SECTION 9. CLOSING AGREEMENTS., (1) THE

DIRECTOR OF THE DEPARTMENT OR ANY PERSON AUTHORIZED IN

WRITING BY BEIM IS AUTHORIZED TO ENTER INTO AN AGREEMENT WITH

ANY FACILITY RELATING TO THE LIABILITY OF THE FACILITY IN

RESPECT TO THE FEES IMPOSED BY [SECTIONS 1 THROUGH 15] FOR

ANY PERIOD.

{(2) AN AGREEMENT UNDER THIS SECTION IS FINAL AND

CONCLUSIVE, AND EXCEPT UPON A SHOWING OF FRAUD OR

MALFEASANCE OR MISREPRESENTATION OF A MATERIAL FACT:
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(A) THE CASE MAY NOT BE REOPENED AS TO MATTERS AGREED

UPON OR THE AGREEMENT MODIFIED BY ANY QFFICER, EMPLOYEE, OR

AGENT OQF THIS STATE; AND

(B) IN ANY SUIT, ACTION, OR PROCEEDING UKNDER THE

AGREEMENT OR ANY DETERMINATION, ASSESSMENT, COLLECTION,

PAYMENT, ABATEMENT, REFUND, OR CREDIT MADE IN ACCORDANCE

WITH THE AGREEMENT, THE AGREEMENT MAY NOT BE ANNULLED,

MODIFIED, SET ASIDE, OR DISREGARDED.
SECTION 10. crepIT

INTEREST ON QVERPAYMENT. {1) IF THE DEPARTMENT DETERMINES

NEW SECTION. FOR OVERPAYMENT --

THAT THE AMOUNT OF FEES, PENALTY, OR INTEREST DUE FOR ANY

YEAR I8 LESS THAN THE AMOUNT PAID, THE AMOUNT OF THE

OVERPAYMENT MUST BE CREDITED AGAINST ANY FEES, PENALTY, OR

INTEREST THEN DUE FROM THE FACILITY AND THE BALANCE MUST BE

REFUNDED TO THE FACILITY OR_ITS SUCCESSOR _THROUGH

REORGANTZATION, MERGER, OR CONSOLIDATION OR TG ITS

SHAREBOLDERS UPON DISSOLUTION.

{2] EXCEPT AS PROVIDED IN SUBSECTIONS (2)(A} AND

{2)(B)}, INTEREST IS ALLOWED ON OVERPAYMENTS AT THE SAME RATE

AS IS CHARGED ON DELINQUENT FEES DUE FROM THE DUE DATE QOF

THE REPORT OR FROM THE DATE OF OVERPAYMENT, WHICHEVER DATE

IS LATER, TQO THE DATE THE DEPARTMENT APPROVES REFUNDING OR

CREDITING OF THE OVERPAYMENT. INTEREST DOES NOT ACCRUE

DURING ANY PERIGD DURING WHICH THE PROCESSING OF A CLAIM FOR

REFUND IS DELAYED MORE THAN 30 DAYS BY REASON OF FAILURE OF

-12- HB 93
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THE FACILITY TO FURNISH INFORMATION REQUESTED BY THE

DEPARTMENT FOR THE PURPOSE OF VERIFYING THE AMOUNT OF THE

OVERPAYMENT. NO INTEREST IS ALLOWED:

{A) 1F THE OVERPAYMENT 1S REFUNDED WITHIN 6 MONTHS FROM

THE DATE THE REPORT IS DUE OR FROM THE DATE THE RETURN IS

FILED, WHICHEVER 1S5 LATER; OR

(B) IF THE AMOUNT OF INTEREST IS LESS THAaN $1.

(3) A PAYMENT NOT MADE INCIDENT TO A DISCHARGE OF

BCTUAL UTILIZATION FEE LIABILITY OR A PAYMENT REASONABLY

ASSUMED TO BE IMPOSED BY [SECTIONS 1 THROUGE 15] IS NOT

CONSIDERED AN OVERPAYMENT WITH RESPECT TO WHICH INTEREST 1S

ALLOWABLE .

NEWw SECTION. SECTION 11. APPLICATION FOR REFUND  ——

APPEAL FROM DENIAL. IF THE DEPARTMENT DISALLOWS A CLAIM FCR

REFUND, IT SHALL NOTIFY THE FACILITY. AT THE EXPIRATION OF

30 DAYS FROM THE MAILING OF THE NOTICE, THE DEPARTMENT'S

ACTION BECOMES FINAL UNLESS WITHIN THE 30-DAY PERIOD THE

FACILITY APPEALS IN WRITING FROM THE ACTION OF THE

DEPARTMENT TO THE STATE TAX APPEAL BOARD. IF AN APPEAL IS

MADE, THE BOARD SHALL GRANT THE TAXPAYER AN ORAL HEARING.

AFTER CONSIDERATION OF THE APPEAL _AND EVIDENCE PRESENTED,

THE BOARD SHALL MAIL NOTICE TO THEE TAXPAYER OF ITS

DETERMINATION. THE BOARD'S DETERMINATION IS FINAL WHEN IT

MATLS NOTICE OF ITS ACTION TO THE TAXPAYER.

NEW SECTION. Section 12. warrant for distraint. If the
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utilization fee is not paid when due, the department of
revenue may issue a warrant for distraint as provided in
Title 15, chapter 1, part 7. ¢Fhe--resuiting--iien--has
precedence--cver-—any--claim;——tieny--or--demand--fited--and
recorded-afeer-the-itien-under-the-warrant-ts-perfecteds

NEW SECTION. Section 13. pisposition of fee. Aall
proceeds from the collection of utilization fees, including
penalties and interest, must be depocsited in the--skate

generai-Ffund AN-AEEOUNT-iN-PHE-SPATE-SPECIAL-REVENUE-FUND-FO

BE-USED-FOR-MEBEAID-REIMBURSEMENT-EO-NURSING-PAEILITIRS PHE

STAFE-—GENERAL-—-PUND AN-ACCOUNT-IN-PHE-SPAPE-SPECIAL-REVENGE

FUND-PO--BE--USED--POR--MEDICAID--REIMBURSEMEN? - -FO-- NURSING

PACELIPEIES THE STATE GENERAL FUND.

NEW SECTION. Section 14. Relation to other taxes and
fees. The utilization fee imposed under [section 3 2) is in
addition to any other taxes and fees required by law to be
paid by nursing facilities.

NEW SECTION. Section 15. Rulemaking authority. The
department of revenue may adopt rules necessary to implement

and administer {sections 1 through i8¢ 15].

NEW SECTION. SECTION 16. APPROPRIATION. THE FOLLOWING

MONEY 1S APPROPRIATED FREM--¥HBE-—-ACEOHNE--ESFABBISHEB--IN

tSEEPION-13} PROM-FHE-ACCOUNT-ESTABEISHEB-IN-{SEETION-131 TO

THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES TQ FUND

INCREASES IN MEDICAID RATES TO NURSING FACILITIES:

-14=- HB 91
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FISCAL YEAR 1992

SPAFE-SPECIAL-REVENOE-FUNBS-—=——=======ccc———————— $-9237626

SPAPE-GENERAE—FHNB =~ === === = mmm oo oo e e §--5987576

SPAPE-SPECIAL-REVENUE-PEUNBS STATE GENERAL FUND $ 923,626

FEDERAL FUNDS 23417223 172897347 2,341,223

TOTAL FUNDS $~372647849 $17397;7;723 $3,264,849

FISCAL YEAR 1353

STAFE-SPECEAL-REVENGB-PENBS—————————————c————um- $-+74657300
STATE-GENERAL-PUND - et $-——6187316
$9APE-SPEEIAL-REVENUE-FUNDS STATE GENERAL FUND _ § 1,465,300

FEDERAL FUNDS 377437294 175827096 3,749,294

TOTAL FUNDS S-572147594¢ 92726807422 $5,214,594

NEW SECTION. Section 17. Codification instruction.
fSections 1 through b 15] are intended to be codified as an
integral part of Title 15, and the provisions of Title 15
apply to [sections 1 through %8 15}.

NEW SECTION. SECTION 18. CONTINGENT VOIDNESS. (1) IF

FEDERAI. LAW OR POLICY IS AMENDED TO ALLOW A NURSING FACILITY

TO BILL A PERSON RECEIVING NURSING CARE FOR WHICH THE

FACILITY IS BEING REIMBURSED BY MEDICARE OR MEDICAID POR THE

UTILIZATION FEE PROVIDED IN [SECTION 2], [THEIS ACT] I5 VOID

AS OF THE EFFECTIVE DATE OF THE CHANGE IN FEDERAL LAW OR

POLICY.

(2) IF TEDERAL LAW OR POLICY IS AMENDED SO THAT THE

UTILIZATION FEES COLLECTED PURSUANT TO [THIS ACT] MAY NOT BE
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CONSIDERED AS THE STATE'S SHARE IN CLAIMING FEDERAL

FINANCIAL PARTICIPATION UNDER THE MEDICAID PROGRAM, [THIS

ACT] IS VOID AS OF THE EFFECTIVE DATE OF THE CHANGE IN

FEDERAL LAW OR POLICY.

{3) IF THE FEDERAL GOVERNMENT REFUSES TO PARTICIPATE IK

OR DENIES APPROVAL OF ANY PLAN FOR MEDICAID PAYMENTS TO

NURSING FACILITIES ON GROUNDS THAT IT CONSIDERS THE PAYMENTS

TO BE REIMBURSEMENT TO PACILITIES FOR PAYMENT OF THE

UTILIZATION FEES, [THIS ACT] IS VvOID AS OF THE DATE OF

RECEIPT BY THE DEPARTMENT OF SOCIAL AND REHABILITATION

SERVICES OF NOTICE OF AN OFFICIAL DETERMINATION OF SUCH

REFUSAL OR DENIAL.

(4} IF [THIS ACT] BECOMES VOID UNDER THE PROVISIONS OF

THIS SECTION, ALL FEES RECEIVED OR COLLECTED BY THE

DEPARTMENT FRIOR TO THE DATE UPON WHICH THE ACT BECOMES VOID

MUST BE DEPOSITED IN ACCORDANCE WITH [SECTION 13] AND A

PERSON OR PARTY MAY HNOT RECEIVE A REFUND OF ANY FEES

RECEIVED OR COLLECTED BY THE DEPARTMENT PRIOR TO THE DATE

UPON WHICH [THIS ACT] BECOMES VOID.

NEW SECTION. SECTION 19. COORDINATION INSTRUCTION. IF

SENATE BILL NG, 445 IS PASSED AND APPROVED AND IF IT

INCLUDES A SECTION ADOPTING A UNIFORM TAX APPEAL PROCEDURE,

THEN THE LANGUAGE CONTAINED IN [SECTIONS 7{1) AND 11 OF THIS

ACT] IS VOID AND THE PROVISIONS OF SENATE BILL NO. 445

GOVERN THE APPLAL PROCEDURES.
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NEW SEcTION. SECTWON 20. SEVERABILITY. IF A PART OF

[THIS ACT) IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF (THIS

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

REMAINS 1IN EFFECT _IN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID ARPPLICATIONS.

NEW SECTION. SECTION 21. NONAPPLICABILITY. [SECTIONS 1

THROUGH 15] AND THE FEE ESTABLISHED UNDER [SECTION 2] DO WOT

APPLY TO FACILITIES LICENSED TO PROVIDE INTERMEDIATE

DEVELOPMENTAL DISABILITY CARE AND FACILITIES REIMBURSED AS

INSTITUTIONS FOR MENTAL DISEASE UNDER THE MEDICAID PROGRAM.

NEW SECTION. Section 22, Effective dates —

applicability. (1) [Sections #8y-%% 15, 17 THROUGH 217-23,

and this section] are effective Sectober—1;—399% (ON PASSAGE
AND APPRQVAL.

{2) [Sections 1 through 2 14 AND 161 are effective July
1, %992 19%1, and apply to all bed days on or after July 1,
1992 1991,

NEW-SEET(ON+——SECPION-23+---FERMINATION:—---{PHIS—-—-AEP}

NEW-SEEPEONT—-Sectton-237--Ferminations----{Phrs--—-aeced
cerminaees-dune—-367-1993=

-End-
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Mr. Speaker and Mr.

Free Conference Committee
on House Bill 93
Report No. 1, April 23, 1991

President:

NS r\QHV
Ny 0

Page 1 of 2

We, your Free Conference Committee met and considered House Bill

93 and recommend that House Bill 53

amended

1. Page

as follows:

5, line 16.

Following: "§3"

Strike:
Insert:

2. Page

ng] 25"
n's'iT_

5, line 17.

Following: "AND"

Strike:
Insert:

3. Page

Following:

4. Page
Strike:
Insert:

5. Page
Strike:
Insert:

6. Page
Strike:
Insert:

7. Page
Strike:
Insert:

8. Page
Strike:
Insert:
3. Page

Strike:
Insert:

ADOPT

REJECT

“51.50"
ng_zu_—

5, line 18.

15, line 4.
"$ 923,626"
llg'l" ZW‘ [ 5

15, line 5.
"2,341,223"
"3,140,761"

15, line 6,
"53,264,849"
"54,379,809"

15, line 10.
"$ 1,465,300"

51,253, 579"

15, line 11.
"3,749,294"
*3, 3208, 580"

15, line 12,
"$5,214,594"
"%4,462,559"

*SHEREARPER"
Insert: "and each year thereafter"

{reference copy -- salmon) be

BT1555C0 ., HHSF

April 23, 1991

And this Free Conference Committee report be adopted.

Far the House: For the Senate:

Page 2 of 2

Elton /puéﬁ»-/
Rep. Bradley, Chair Sen. Vaughn, Chair

Rep. Squifes

Eﬁ‘ﬁf Cobb I

FECrRY,
Fedid

871555CC.HS
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HOUSE BILL NO. 93
INTRODUCED BY COBB
BY REQUEST OF THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT TQO IMPOSE A UTILIZATION

FEE ON EmCH-NURSING-PACIhIP¥ NURSING FACILITIES FOR EAEH-BEB

pA¥ BED DAYS REIMBURSED BY THIRD-PARTY PAYORS BEGINNING IN

FISCAL YEAR 159%3 1992: TO AUTHORIZE THE DEPARTMENT OF

REVENUE TO COLLECT THE FEE; TO PROVIDE FOR THE ASSESSMENT,

COLLECTION, AND REFUND QF THE FEE; TO REQUIRE PROCEEDS FROM

THE FEE TO BE DEPOSITED-IN-THE-GENERAL-PHNP HSEB-POR-E€ERPAIN

MEDIE€A:D-REFMBURSEMENYS BEPOSIPEPD-IN-THE-GENERAL--FPUND UHJEP

POR-CERPAIN-MEBECAID—REIMBURSEMENTPS DEPOSITED IN THE GENERAL

FUND; TO PROVIDE AN APPROPRIATION; AND PROVIDING EFFECTIVE

DATESy ANBy AND AN APPLICABILITY DATE7——AND-—A--FTERMINAPION

BAZE; -AND-A-PERMINAFION-DATE."

WHEREAS, THE LEGISLATURE RECOGNIZES THAT THE FAILURE TO

FULLY FUND THE COST OF NURSING HOME CARE FOR MEDICAID

BENEFICIARIES CREATES A BURDEN ON INDIVIDUALS WHO PAY

PRIVATELY FOR NURSING HOME CARE BY SHIFTING COST FROM

MEDICAID TO NON-MEDICAID RESIDENTS IM OUR STATE'S WNURSING

HOMES; AND

WHEREAS, THE STATE HAS THE POTENTIAL OF FACING A LAWSUIT

Z\'\ (llonﬂrla Lagistative councit
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HB 0093/06

FROM NURSING HOMES IF THE LEGISLATURE FAILS TO FULLY FUND

THE_COST OF NURSING HOME CARE; AND

WHEREAS, THE LEGISLATURE DESIRES TO ALLEVIATE THE

COST-SHIFTING FROM MEDICAID TO OTHER PATIENTS, WHILE BEARING

IN MIND THE FINANCTAL CIRCUMSTANCES FACING THE STATE:; BAND

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO FIND

CREATIVE FINANCING SOLUTIONS AND TO MAXIMIZE FEDERAL

PARTICIPATION IN THE COST OF PROGRAMS WHEREVER POSSIBLE; AND

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE TO USE THE

UTILIZATION FEE ESTABLISHED IN THIS BILL AS A MEANS OF

PROVIDING ADDITIONAL MEDICAID REIMBURSEMENTS TO NURSING

HOMES; AND

WHEREAS, IT IS THE INTENT OF THE LEGISLATURE THAT

NURSING HOMES CAREFULLY CONSIDER THE INCREASED MEDICAID

REVENUES MADE AVAILABLE BY THIS LEGISLATICON WHEN DETERMINING

REASONABLE RATES TO BE CHARGED TO NON-MEDICAID PATIENTS IN

THEIR FACILITIES;: AND

WHEREAS, THE LEGISLATURE ENACTS THEE FOLLOWING

LEGISLATION AS A MEANS OF RELIEVING PRIVATELY PAYING

INDIVIDUALS IN NRURSING HOMES FROM THE BURDEN OF COSTS

SHIFTED FROM THE MEDICAID PROGRAM AND OF MAXIMIZING FEDERAL

FUNDING OF THIS PROGRAM,

STATEMENT OF INTENT

A statement of intent is required for this bill because

-2- HB 93
REFERENCE BILL: Includes Free
Conferepce Committee Report
Dated H-43-9/
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{section %8 15] grants the department of revenue authority
to adopt rules necessary to implement and administer
[sections 1 through & 15].

It is the intent of the legislature that, in adopting
trules, the department:

{1) provide procedures and forms for reporting bed days
that are subject to payment of the utilization £fee imposed
in [section 2];

{(2) establish requirements for the maintenance of
records and other documents required to ensure propet
payment of the utilization fee;

{J) develop a process for the estimation and collection
of delinguent or unpaid fees;

{(4) provide a process for the reconciliation of
disputes relating to the payment of utilization fees; and

(5) establish other procedures for the efficient

administration of the utilization fee.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Definitions. For purposes of
[sections 1 through 8 15), unless the context requires
otherwise, the following definitions apply:
(1) "Bed day" means each whole 24-hour period that a
resident of a nursing facility is present in the facility

and receiving skilled nursing cares QR intermedlate nursing

-3- ' HB 93
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carer——ar—-intermediate——develtopmental-diaabitity-care or in
which a bed is held for a resident while he is on temporary
leave from the facilityy-regardiess-of-the-scurce-sf-payment

for—--the--resident+s~care. THE TERM INCLUDES ALL PERIODS FOR

WHICH THE NURSING FACILITY IS REIMBURSED BY A THIRD-PARTY

PAYOR, INCLUDING BUT NOT LIMITED TC A PRIVATE OR

GOVERNMENTAL INSURER OR PUBLIC ASSISTANCE PROGRAM, BUT IT

DOES NOT INCLUDE ANY PERIOD FOR WHICH THE NURSING FACILITY

MAY BE REIMBURSED ONLY BY THE RESIDENT, A FRIEND OF THE

RESIDENT, OR A MEMBER OF THE RESIDENT'S FAMILY. The term

alsc includes the day of a resident's admission to a nursing
facility and the day of the resident's death, even though
the resident is present less than a whole 24-hour period on
these days.

(2) "Calendar guarter” means the pericd of 3
consecutive months ending March 31, June 30, September 30,
or December 31.

{3) "DEPARTMENT" MEANS THE DEPARTMENT OF REVENUE.

+3¥(4) "Nursing facility" or "facility"” means a health
care facility licensed by the department of health and
environmental sciences as a teng-term-care NURSING facility
te provide skilled nursing carey OR intermediate nursing
carer-or-inrermediate--deveiopmentat--drsabittey--eare. The
term includes &%} nursing facilities, whether they are:

(a) operated as nonprofit or for-profit facilities:;

-4= HB 93
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{b) freestanding or part of another health care
facility; or

(c) publicly or privately operated.

+4¥(5) "Skilled nursing care"; AND "intermediate
nursing care"y--and--Fintermediate-develepmentai-disabiitey
eare® have the same meaning as those terms are defined in
50-5-101.

+5+(6) "Report" means the report of bed days required
in [section 3],

+6¥(7) "Utilization fee"” or “fee"” means the fee
required to be paid for each bed day in a nursing facility,
as provided in [section 2].

NEW SECTION. Section 2. Utilization fee for bed days
in nersing facilities. A nursing facility in the state shall
pay to the department of revenue a utilization fee in the
amount of $* $*¥:25 31 for each bed day in the facility

DURING FISCAL YEAR 1992 AND $:-58 $2 FOR_EACH BED DAY IN THE

FACILITY DURING FISCAL YEAR 13993 AND-EACH-¥EAR-THEREAPTER

AND EACH YEAR THEREAFTER.

NEW SECTION. Section 3. Reporting and collection of
fee. (1) A nursing facility shall report to the department
of revenue, following the end of each calendar quarter, the
number of bed days in the facility during the quarter. The
report must be in the form prescribed by the department and

is due within-3G-days-foirewing-the-end ON OR BEFORE THE

-5— HR 93
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LAST PpAY OF THEE MONTH FOLLOWING THE CLOSE of each calendarc

quarter. The report must be accompanied by a payment in an
amount egual to the fee required to be paid under ([section
2].

{2) THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES

SHALL PROVIDE THE DEPARTMENT AT THE END OF EACH CALENDAR

QUARTER WITH A LIST OF FACILITIES AS DEFINED IN [SECTION
1(4)].

NEW SECTION. Section 4. audit -— records. (1) The

department of revenue may audit the records and other
documents of any nursing facility to ensure that the proper
utilization Eee has been collected.

{2) The department may require the facility to provide
records and other documentation, including bocks, ledgers,
and registers, necessary for the department to verify the
proper amount of the utilization fee paid.

{3) A facility snall maintain and make available for

inspection BY THE DEPARTMENT sufficient records and other

decumentation to demonstrate the number of bed days in the
facility subject to the utilizaticn fee. The facility shall
maintain these records for a pericd of at least 5 years fronm
the date the report is due.
t4)t--Fhe-amount-of-the-fee-due-based-on-a-report-muse~be
determined-by-the-department-within-5-years-afeer--tha-—date

the--report--ia—-duev--Excepbt-itn-the-case-oft-a-facitity-thase

—6—~ HB 93
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purposely-and-knowingly-filtes-a-£falae-repart-with-the-intent
to-evade-payment-af-the-fee;-the-deparement-is-barred--afeer
the——5-year--period--from-revising-the-report-sr-recompubing
the-amounnt-of-the-atitiration-£fee-owed--A-proceesding-for-the
cotirection-cf-unpaid-——feea——may-—-nor--be--itnstibnted--untess
notice--for--cotieceion-of-the-unpaid-fee-its-provided-within
the-S5-year-period-after-the-report-its-dues
+94--A-nursing-facitity-may-fite-an-application-with-the
department-to-revise-a-report—if-the—-—application-~is——fited
within~S5-years-from-the-dakte-the-report-was-due~

NEW SECTION. SECTION 5. PERIODS OF LIMITATION. (1}

EXCEPT AS OTHERWISE PROVIDED IN THIS SECTION, A DEFICIENCY

MAY NOT BE ASSESSED OR COLLECTED WITH RESPECT TO THE QUARTER

FOR_WHICH A REPORT IS5 FILED UNLESS THE NOTICE OF ADDITIONAL

FEES PROPOSED TO BE ASSESSED IS MAILED WITHIN 5 YEARS FROM

THE DATE THE REPCORT WAS FILED. FOR THE PURPOSES OF THIS

SECTION, A REPORT FILED BEFORE THE LAST DAY PRESCRIBED FOR

FILING IS CONSIDERED FILED ON THE LAST DAY. IF, BEFORE THE

EXPIRATION OF THE PERIQOD PRESCRIBED FOR ASSESSMENT OF THE

FEE, THE FACILITY CONSENTS IN WRITING TO AN ASSESSMENT AFTER

THE_S-YEAR PERIOD, THE FEE MAY BE ASSESSED AT ANY TIME PRICR

TQ THE EXFPIRATION OF THE PERIOD AGREED UPON.

{2} A REFUND OR CREDIT MAY NOT BE PAID OR ALLOWED WITH

RESPECT TO THE YEAR FOR WHICH A REPORT IS FILED AFTER 5§

YEARS FROM THE LAST DAY PRESCRIBED FOR FILING THE REPORT OR

-7- HB 93
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AFTER 1 YEAR FROM THE DATE OF THE OVERPAYMENT, WHICHEVER

PERIOD EXPIRES LATER, UNLESS BEFORE THE EXPIRATION OF THE

PERIOD, THE FACILITY FILES A CLAIM OR THE DEPARTMENT HAS

DETERMINED THE EXISTENCE QF THE OVERPAYMENT AND HAS APPROVED

THE REFUND OR CREDIT. IF THE PACILITY HAS AGREED IN WRITING

UNDER THE PROVISIONS QF SUBSECTION (1) TO EXTEND THE TIME

WITHIN WHICH THE DEPARTMENT MAY PROPOSE AN ADDITIONAL

ASSESSMENT, THE PERIOD WITHIN WHICH A CLAIM FOR REFUND OR

CREDIT IS FILED OR A CREDIT OR REFUND ALLOWED IN THE EVENT

NO CLAIM I3 FILED IS AUTOMATICALLY EXTENDED.

NEW SECTION., Section 6. Penalty and interest Eor

delinguent fees -— waiver. {i}--Hrilization--fees--are
detinguene-if-ehey-are-not-paid-within-the-time-specified-in
fsectian—-3i--Phe-department~-shalli-assesa-em-penatty-of-18%-af
ehe-amount-cf-detinguent-£fees-plus-interest-at~the—-race--of
1%--a--menth--computed-an-the-totat-of-fees-and-penaley-dues
incerest-is-cemputed-from-the-date—the-£fees-were-due—to——the
date-of-payments
t2y--Fhe--penatty--provided-£for-in-subsection-{ti}-may-be
waived-by-the-department-tf-ehe-factiiby-demonstrates-to-the
deparcment-reasonable-cause-for—~the--faiture--te--fite--the
report--or——to--pay--the--fee—-within--the-time-specified-tn

fsection-3}+ (1) IF THE FEE FOR ANY FACILITY IS NOT PAID ON

OR BEFORE THE DUE DATE OF THE REPORT AS PROVIDED IN [SECTION

3(1)], A PENALTY OF 10% OF THE AMOUNT OF THE FEE DUE MUST BE

-8~ HB 93
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ASSESSED UNLESS IT IS SHOWN THAT THE FAILURE WAS DUE TO

REASONABLE CAUSE AND NOT NEGLECT.

(2} IF ANY FEE DUE UNDER {SECTION 2] IS NOT PAID WHEN

DUE, INTEREST IS ADDED TO THE TAX DUE AT THE RATE OF 12% A

YEAR FRCM THE DUE DATE UNTIL PAID.

NEW—SEET*BNr——Seetion—Gr-—Eatimation-of—ﬁee-upon—fuéiure
to—-Eiie—a-tepo:b-or-pay—the—fee———-nae}cer—fif—fé—a-nursing
Eaciiit1—Eaiis—or-reiuses—to—fiie-the—report—cr—pay-the—-éee
within——the—time—speciféed-in—fsection-ﬂ%;—the-department—of
revenue-shaii—estimate—the—tatai-numbe:~of-bed-days——én--ehe
Eaciiity——dufing~-the—-cciendar—-quartet——and--eaieuiate—the
amount-af-tha-fee-dues

fa#——?he—department—sha1i—mai1—te-the-iaeiiity—described
in—:ubsectian~f17-a—netice"stating-the—basis-and*"anounb--af
the———Eee-—and——demanding#—payment—-of—-the——EeeT-—ine}nding
pena}ties-and—éneere:t7—?he—notice—mush—advise-the—-énciiity
that—-if—payment-és-not—madeT—a-warranb‘for—distruint-may-be
fiieds

NEW SECTION. SECTION 7. ESTIMATED FEE ON _FAILURE TO

FILE. (1) IF_ A FACILITY FAILS TO FILE THE REPORT AS

REQUIRED, THE DEPARTMENT IS AUTHORIZED TO MAKE AN ESTIMATE

OF THE FEES DUE FRCM_THE FACILITY FROM ANY INFORMATION IN

ITS POSSESSION.

{2) FOR THE PURPOSE OF ASCERTAINING THE CORRECTNESS OF

ANY REPORT OR FOR THE PURPOSE OF MAKING AN ESTIMATE OF BED

-9~ HB 93
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DAY USE OF ANY FACILITY WHERE INFORMATION HAS BEEN OBTAINED,

THE DEPARTMENT MAY:

(A) EXAMINE OR CAUSE TQO HAVE EXAMINED BY ANY DESIGNATED

AGENT OR REPRESENTATIVE ANY BOOKS, PAPERS, RECCRDS, OR

MEMORANDA BEARING UPON THE MATTERS REQUIRED TO BE INCLUDED

IN THE REPORT;

(B} REQUIRE THE ATTENDANCE OF ANY OFFICER OR EMPLOYEE

QF THE PACILITY RENDERING THE REPORT OR THE ATTENDANCE OF

ANY OTHER PERSON IN THE PREMISES HAVING RELEVANT KNOWLEDGE;

AND

{C) TAKE TESTIMONY AND REQUIRE PRODUCTION OF ANY OTHER

MATERIAL FOR IT§ INFORMATICN.

weEw section. SECTION 8. DEFICIENCY ASSESSMENT -

HEARING. (1) IF THE DEPARTMENT DETERMINES THAT THE AMOUNT OF

FEES DUE ARE GREATER THAN THE AMOUNT DISCLOSED BY THE

REPORT, IT SHALL MAIL TO THE FACILITY A NOTICE OF THE

ADDITIONAL FEES PROPOSED TQO BE ASSESSED. WITHIN 310 DAYS

AFTER THE MAILING OF THE NQTICE, THE FACILITY MAY FILE WITH

THE DEPARTMENT A WRITTEN PROTEST AGAINST THE PROPOSED

ADDITIONAL FEES, SETTING FORTH THE GROUNDS UPON WHICH THE

PROTEST TS BASED, AND MAY REQUEST IN ITS PROTEST AN ORAL

HEARING OR AN OPPORTUNITY TO PRESENT ADDITIONAL EVIDENCE

RELATING TO ITS FEES LIABILITY. IF NO PROTEST IS FILED, THE

AMOUNT OF THE ADDITIONAL FEES PROPOSED TQ BE ASSESSED

BECOMES FINAL UPON THE EXPIRATION OF THE 30-DAY PERIOD. IF

=10~ HB 93
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SUCH PROTEST IS FILED, THE DEPARTMENT SHALL RECONSIDER THE

PROPOSED ASSESSMENT AND, IF THE FACILITY HAS SO REQUESTED,

SHALL GRANT THE FACILITY AN ORAL HEARING. AFTER

CONSIDERATION OF THE PROTEST AND THE EVIDENCE PRESENTED IN

THE EVENT OF AN ORAL HEARING, THE DEPARTMENT'S ACTION UPON

THE PROTEST TS FINAL WHEN IT MAILS NOTICE OF ITS ACTION TO

THE FACILITY.

(2) WHEN A DEFICIENCY IS DETERMINED AND THE FEES BECOME

FINAL, THE DEPARTMENT SHALL MAIL NOTICE AND DEMAND TG THE

FACILITY FOR PAYMENT, AND THE FEES BECCOME DUE AND PAYABLE AT

THE EXPIRATION OF 10 DAYS FROM THE DATE OF THE NOTICE AND

DEMAND, INTEREST ON ANY DEFICIENCY ASSESSMENT BEARS INTEREST

FRCM THE DATE SPECIFIED IN [SECTION 5] FOR PAYMENT OF THE

FEES. A CERTIFICATE BY THE DEPARTMENT QF THE MAILING OF THE

NOTICES SPECIFIED IN THIS SECTION IS PRIMA FACIE EVIDENCE OF

THE COMPUTATION AND LEVY OF THE DEFICIENCY IN THE FEES AND

OF THE GIVING OF THE MOTICES.

NEW SECTION. SECTION 9. CLOSING AGREEMENTS: {1} THE

DIRECTOR OF THE DEPARTMENT OR ANY PERSON AUTHORIZED IN

WRITING BY HIM IS AUTHORIZED TO ENTER INTC AN AGREEMENT WITH

ANY FACILITY RELATING TC THE LIABILITY OF THE FACILITY 1IN

RESPECT TO THE FEES IMPOSED BY {SECTIONS 1 THROUGH 15] FOR

ANY PERIOD,

{2) AN AGREEMENT UNDER THIS SECTION IS5 FINAL AND

CONCLUSIVE, AND EXCEPT UPON A SHOWING Qr FRAUD OR

-11- HB 93
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MALFEASANCE OR MISREPRESENTATION OF A MATERIAL FACT:

{A) THE CASE MARY NOT BE REOPENED AS TO MATTERS AGREED

UPON OR THE AGREEMENT MCODIFIED BY ANY OFFICER, EMPLQYEE, OR

AGENT OF THIS STATE; AND

§{B) IN ANY SUIT, ACTION, OR PROCEEDING UNDER THE

AGREEMENT OR ANY DETERMINATION, ASSESSMENT, COLLECTION,

PAYMENT, ABATEMENT, REFUND, OR CREDIT MADE IN ACCORDANCE

WITH THE AGREEMENT, THE AGREEMENT MAY NOT BE ANNULLED,

MODIFIED, SET ASIDE, OR DISREGARDED.

NEW section. SECTION 10. crepiT FOR  OVERPAYMENT ~-—

INTEREST ON OVERPAYMENT. (1} IF THE DEPARTMENT DETERMINES

THAT THE AMOUNT OF FEES, PENALTY, OR _INTEREST DUE FOR ANY

YEAR IS LESS THAN THE AMOUNT PAID, THE AMOUNT OF THE

OVERPAYMENT MUST BE CREDITED AGAINST ANY FEES, PENALTY, OR

INTEREST THEN DUE FROM THE FACILITY AND THE BALANCE MUST BE

REFUNDED TO THE FPACILITY OR _ITS SUCCESSOR_THROUGH

REORGANIZATION, MFRGER, OR CONSOLIDATION OR TO IT8

SHAREHOLDERS UPON DISSOLUTION.

{2) EXCEPT AS PROVIDED IN SUBSECTIONS (2)(A) AND

{2)(B), INTEREST IS ALLOWED ON OVERPAYMENTS AT THE SAME RATE

AS IS CHARGED ON DELINQUENT FEES DUE FRCM THE DUE DATE OF

THE REPORT OR FROM THE DATE OF OVERPAYMENT, WHICHEVER DATE

IS LATER, TO THE DATE THE DEPARTMENT APPROVES REFPUNDING CR

CRERITING OF THE OVERPAYMENT. INTEREST DQOES NOT ACCRUE

DURING ANY PERIOD DURING WHICH THE PROCESSING OF A CLAIM FOR

-12- HB 93
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REFUND IS DELAYED MORE THAN 30 DAYS BY REASON OF FAILURE OF

THE FACILITY TO FURNISH INFORMATION REQUESTED BY THE

DEPARTMENT FOR THE PURPOSE OF VERIFYING THE AMOUNT OF THE

OVERPAYMENT. NO INTEREST IS ALLOWED:

(A} IF THE OVERPAYMENT IS REFUNDED WITHIN 6 MONTHS FROM

THE DATE THE REPORT IS DUE OR FROM THE DATE THE RETURN IS

FILED, WHICHEVER IS LATER; OR

(B) TIF THE AMOUNT OF INTEREST IS LESS THAN $1.

{3) A PAYMENT NCT MADE INCIDENT TO A DISCHARGE OF

ACTUAL UTILIZATION FEE LIABILITY OR A PAYMENT REASONABLY

ASSUMED TO BE IMPOSED BY [SECTIONS 1 THROUGH 15] IS NOT

CONSIDERED AN OVERPAYMENT WITH RESPECT TQ WHICH INTEREST IS

ALLCWABLE .

NEW SEction. SECTION 11. APPLICATION FOR REFUND  --

APPEAL FROM DENIAL. IF THE DEPARTMENT DISALLOWS A CLAIM FOR

REFUND, IT SHALL NOTIFY THE FACILITY. AT THE EXPIRATION OF

30 DAYS FROM THE MAILING OF THE NOTICE, THE DEPARTMENT'S

ACTION BECOMES FINAL UNLESS WITHIN THE 30-DAY PERIOD THE

FACILITY APPEALS IN WRITING FROM THE ACTION OF THE

DEPARTMENT TO THE STATE TAX APPEAL BOARD. IF AN APPEAL IS

MADE, THEE BOARD SHALL GRANT THE TAXPAYER AN ORAL HEARING.

AFTER CONSIDERATION OF THE APPEAL AND EVIDENCE PRESENTED,

THE BOARD SHALL MAIL NOTICE TO THE TAXPAYER OF ITS

DETERMINATION. THE BOARD'S DETERMINATION IS FPINAL WHEN IT

MAILS NOTICE QF ITS ACTION TO THE TAXPAYER.

-13- HBR 93
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NEW SECTION. Section 12. warrant for distraint. If the
utilization fee is not paid when due, the department of
revenue may issue a warrant for distraint as provided in
Title 15, chapter 1, part 7. Fhe--respiting--tien--has
precedence--over--—any--ctaimy--tien;—-or--demand--fitad-—and
recorded—aEter—the—lien-under—the—warrant—ia—perfectedf

NEW SECTION. Section 13. pisposition of fee. all
proceeds from the collection of utilization fees, including
penalties and interest, must be deposited in the--—-state

general-£fund AN—AEEBHNT—EN—THE-ST&TE—SPEGEAB—RBVENHE—PHNB—TS

BE-HSEBFPGR—MEB&EAiB“REiHBHRSEMEHT—?BwNHRSiHG—PAE{BE?iES PHE

SPAPR--GENERAL--PUND AN-ACCOUNTE - IN-PHE-SPAPE-SPECEAb-REVENSE

PBNB-?G-—BE——BSEB—-FGR-‘HBB%EAEB-—RH&HBHRSEHEH?-—TB——NBRS!NG

PACIhiPIRS THE STATE GENERAL FUND.

NEW SECTION. Section 14. Relation to other taxes and
fees. The utilization fee imposed under (section 3 2] is in
addition to any other taxes and fees required by law to be
paid by nursing facilities.

NEW SECTION. $Section 15. Rmulemaking authority. The
department of revenue may adopt rules necessary to implement

and administer [sections 1 through %8 15].

NEW SECTION. SECTION 16. APPROPRIATION. THE FOLLOWING

MONEY I8 APPROPRIATED PROM--PHE--~ACEOBNP--ESPABLFSHEB~~IN

£SECPION-134 PRBM—THE~ﬁ€€98NT—ES¥ABE£SHEB—EN—FSEETEBN—*Q} TO

THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES TO FUND
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INCREASES IN MEDICAID RATES TO NURSING FACILITIES:

FISCAL YEAR 1992

STATE-SPEEFAL-REVENUB-PUNBS————————==mm———mmr o — = $-9237626

SEAPE-GENERAE ~PHNB—— == === === — oo oo oo 5--5687576

SPAPE-SPECIAE-REVENBE-FPENBS

STATE GENERAL FUND——w————vr————m——— v e §-923y626 51,239,048

FEDERAL FUNDS 273417223 72897147 273437223 $3,140,761

TOTAL FUNDS 5372647043 SyF9F7F23 S3726470849 $4,379,809

FISCAL YEAR 19593

SPAPE-SPECIAL-REVENUE-PHNBS—~——————w———e—om— o m o — §-*7465738¢

SPAPE-GENERAD - PHNP— =~ === === == —— o= meom—m e $—-6+B7316

STAPE-SPECIAL-REVENUHE-PUNBS

STATE GENERAL FUND——-———===c—————————-- §-374657368 $§1,253,979

FEDERAL FUNDS 377457294 75827896 377495294 3,208,580

TOTAL FUNDS 5-572347594 $272007412 55;2147594 $4,462,559

NEW SECTION. Section 17. codification instruction.

[Sections 1 through 18 15] are intended to be codified as an

integral part of Title 15, and the provisions of Title 15

apply to [sections 1 through 18 15].

SECTION 18.

FEDERAL LAW OR POLICY IS AMENDED TO ALLOW A NURSING FACILITY

NEW SECTION. CONTINGENT VOIDNESS. (1} 1IF

TO BILL A PERSON RECEIVING NURSING CARE FOR WHICH THE

FACILITY IS BEING REIMBURSED BY MEDICARE OR MEDICAID FOR THE

UTILIZATION FEE PROVIDED IN [SECTION 2}, [THIS ACT] IS ¥OID

AS OF THE EFFECTIVE DATE OF THE CHANGE IN FEDERAL LAW OR

-15- HB 33
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POLICY,

{2) IF FEDERAL LAW OR PCLICY IS AMENDED SO THAT THE

UTILIZATION FEES COLLECTED PURSUANT TO [THIS ACT] MAY NOT BE

CONSIDERED AS THE STATE'S SHARE 1IN CLAIMING FEDERAL

FINANCIAL PARTICIPATION UNDER THE MEDICAID PROGRAM, [THIS

ACT] IS WVOID AS OF THE EFFECTIVE DATE OF THE CHANGE IN

FEDERAL LAW OR POLICY.

{3) IF THE FEDERAL GOVERNMENT REFUSES TO PARTICIPATE IN

OR DENIES APPROVAL OF ANY PLAN FOR MEDICAID PAYMENTS TO

NURSING FACILITIES ON GROUNDS THAT IT CONSIDERS THE PAYMENTS

TO BE REIMBURSEMENT TO FACILITIES FOR PAYMENT OQF THE

UPILIZATION FEES, (THIS ACT] IS VOID AS OF THE DATE OF

RECEIPT BY THE DEPARTMENT OF SOCIAL AND REHABILITATION

SERVICES OF NOTICE QF AN QFFICIAL DETERMINATION OF SUCH

REFUSAL OR DENTAL.

{4) IF [THIS ACT] BECOMES VOID UNDER THE PROVISIONS OF

THIS SECfEON, ALL FEES RECEIVED OR COLLECTED BY THE

DEPARTMENT PRIOCR TO THE DATE UPON WHICH THE ACT BECOMES VQID

MUST BE DEPOSITED IN ACCORDANCE WITH [SECTION 13] AND A

PERSON OR PARTY MAY NOT RECEIVE A REFUND OF ANY FEES

RECEIVED OR COLLECTED BY THE DEPARTMENT PRIOR TQ THE DATE

UPON WHICH (THIS ACT] BECOMES vOID.
SECTION 19.

SENATE BILL NO. 445 1S

NEW SECTION. COORDINATION INSTRUCTION. IF

PASSED  AND APPROVED AND IF IT

INCLUDES A SECTION ADOPTING A UNIFORM TAX APPEAL PROCEDURE,

-16- HB 93
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THEN THE LANGUAGE CONTAINED IN [SECTIONS 7({1) AND 11 OF THIS

ACT] IS VYOID AND THE PROVISIONS OF SENATE BILL NO. 445

GOVERN THE APPEAL PROCEDURES.

NEW secTion. SECTION 20. SEVERABILITY. IF A PART OF

{THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS

ACT]) IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

REMAINS 1IN EFFECT TIN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. SECTION 21. NONAPPLICABILITY. [SECTIONS 1

THEROUGH 15] AND THE FEE ESTABLISHED UNDER [SECTION 2] DO NOT

APPLY TO FACILITIES LICENSED TO PROVIDE INTERMEDIATE

DEVELOPMENTAL DISABILITY CARE AND FACILITIES REIMBURSED AS

INSTITUTIONS. FOR MENTAL DISEASE UNDER THE MEDICAID PROGRAM.

NEW SECTION. Section 22, Effective dates -

applicability. (1) sfSectlons 26y-%: 15, 17 THROUGH 217-23,

and this section] are effective fetober—:+-399% ON PASSAGE
AND APPROVAL. 7

(2) [Sections 1 through 9 14 AND 16] are effective July
1, %592 1391, and apply to all bed days on or after July 1.
$392 1991.

NEW-SEEEIHN-—~SEETFION-23 -~ PERMINRATEONz-—~—{PHES-——~AET}

FERM:NATES-JENE-367-1853+

NEW-SEEPIgN---Seckion-23--—Perminations--——{EFhia—-~acect

rerminates-Fune-367-1993<
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