HOUSE BILL NO. 26

INTRODUCED BY CODY

IN THE HOUSE

DECEMBER 27, 1990 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

JANUARY 7, 1991 FIRST READING.

JANUARY 21, 1991 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

JANUARY 22, 1991 PRINTING REPORT.

JANUARY 23, 1991 SECOND READING, DO PASS.

JANUARY 24, 1991 ENGROSSING REPORT.

JANUARY 25, 1991 THIRD READING, PASSED.

AYES, 97; NOES, 0.
TRANSMITTED TQ SENATE.
IN THE SENATE

JANUARY 26, 1991 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FIRST READING.

FEBRUARY 7, 1991 COMMITTEE RECOMMEND BILL BE

CONCURRED IN AS AMENDED. REPORT
ADOPTED.
FEBRUARY 9, 1991 SECOND READING, CONCURRED IN.
FEBRUARY 11, 1991 THIRD READING, CONCURRED IN.

AYES, 48; NOES, 0.
RETURNED TO HOUSE WITH AMENDMENTS.
IN THE HOUSE
MARCH 9, 1991 RECEIVED FROM SENATE.

SECOND READING, AMENDMENTS NOT
CONCURRED 1IN,

MARCH 11, 1991 ON MOTION, CONFERENCE COMMITTEE



APRIL 12,

APRIL 19,

APRIL 19,

APRIL 20,

1991

1991

1991

1991

REQUESTED AND APPOINTED,
IN THE SENATE

ON MOTICN, CONFERENCE CCMMITTEE
REQUESTED AND APPOINTED.

CONFERENCE COMMITTEE REPORT ADOPTED.
IN THE HOUSE
CONFERENCE COMMITTEE REPCRTED.

SECOND READING, CONFERENCE COMMITTEE
REPORT ADOPTED.

THIRD READING, CONFERENCE COMMITTEE
REPORT ADOPTED.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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HCUSE BILL NO. 26
INTRODUCED BY CODY
A BILL FOR AN ACT ENTITLED: “aAN ACT RELATING TO PRIVATE,

NONAGENCY ADOPTIONS; REQUIRING COUNSELING FOR THE BIRTH
MOTHER 1IN AN ADOPTION BY A NONRELATIVE: REQUIRING A
PREFLACEMENT INVESTIGATION OR HOME STUDY QOF A NONRELATIVE,
PROSPECTIVE ADOPTIVE PARENT AND HOMEZ; DELETING THE
REQUIREMENT THAT A PARENT RELINQUISH PARENTAL RIGHTS PRIOR
TO PLACEMENT OF A CHILD IN A NONRELATIVE, PROSPECTIVE
ADOPTIVE HOME; REQUIRING EXECUTION OF RELINQUISHMENT OF
PARENTAL RIGHTS BY A BIRTH MOTHER IN AN ADOPTION BY A
NONRELATIVE IN THE PRESENCE OF A DISTRICT COURT JUDGE AND
THE PROSPECTIVE ADOPTIVE PARENTS; INCREASING THE MAXIMUM
PENALTY FOR PAYING OCR CHARGING EXCESSIVE ADOPTION PROCESS
FEES FROM $1,000 TO $10,000; REQUIRING NONRELATIVE ADOPTIVE
PARENTS AND THEIR REPRESENTATIVES TO FILE A REPQORT OF
AGREEMENTS AND DISBURSEMENTS RELATED TO THE ADOPTION
PROCESS; AMENDING SECTIONS 40-8-103, 40-8-10%9, 40-8-135, AND

40-8-136, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 40-8-109, MCA, is amended to read:
"40-8-109. Placement Ffor adoption by parents parert --

nonrelative -

adoption by requirements before
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relinguishment o©f parental rights. {1) He A parent may-make

a-piacamant-of who proposes to place a child for adoption
with an individual wno is not & the child's stepparent or a
member of the child's extended family untesas--the--parent
Fttea shall file with the district court for the county in
wnlch the prospective adoptive parent or the parent making
the placement resides:

{(a}) a notice of parental placement; and

{bYy a relinguishment of parental rights to the
prospective adoptive parents, executed veoluntarily and in

accordance with 46-6-135t23-chrengh-t4}y subsecticn ([8}; and

{c) the report of agreements and disbursements required

under 40-8-136.

12) (a) Phe---notiee--sf--parantat--placement-—and-—the
retinquishment-snati-be-fited-pricr-to-a-parentia--piacement
cf--the--ehtid--with--an-individuat-whe-intenmda-to-adopt-the
chtids The notice of parental placement shat: must be signed

by the parent making the placement and must contain the

following information:

tet{i) the name and address of each birth parent, if
known, and if unknown, the steps taken to ascertain che
whereabouts of the parent or parents;

te¥(ii) the name and address cof each prospective
adoptive parent;

tey{iii) the name and address ar expected date and

INTRODUCED BILL
HB 26
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place of birth of the child; and
té¥{iv) the name and address of counsel, guardian ad
litem, or other representative, if any, for each of the

parties listed in tat——-threugh——tey--of--subsection——¢23

subsections (2)(a)(i} through (2)(a)(iii).

{b) The districrc court shall provide a copy of the

notice to the parent making the placement.

(3) Upcr receipt ¢f a notice of parental placement and
~-retinguisakment, the court shall require chat the
department examine-the-child-and-esnduct-interviewa-with-the
birth-parents-and-praspective-adoptive-parents Lo conduct an

investigation as required by 40-8-122 and report to the

court within 30 days but not earlier than 5--days 72 hours
after the birth cf the child., The report must state whether
the following requlrements for placement have been met:

{a) rchat the decision to place was voluntarily made by
the birth parents;

{b) <that the department has no temporary authority to
investigate or provide protective services to the family

under 41-3-402;

{c) rthat the birth parents e¢, prospective adoptive

parents, and their representatives have provided the court
with the report required by 4U0-8-136;
(dy trat the prospective adoptive parents have been

provided a medical and sz¢ial history of the child and birth
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parents; and

(e) that the requirements of [sections 2 and 3] have

been met; and

tey(f) that the proposed placement is in the child's
best lnterest,

{4} The department may contract with licensed social
workers and licensed child-placing agencies to conduct the
investigations and prepare the report to the court ordered
pursuant to subsection (3).

(5) The department may charge the prospective adoptive
parents a fee, commensurate with costs, for the
investigation anrd reporc.

(6) Within 45 days of filing of the notice of parental

placement and-the-retinquishmenc and the report required by

40-8-136, the court shall schedule a hearing to consider the
proposed adoptive placement.

{7} (a) at least 5 days' notice of the time and place
of the nhearing must be given o the birth parents, the
prospective adoptive parents, any named guardian ad litem,
and the department.

{b} The hearing shati--be 1is «closed to all persons
except those persons entitled tn notice and tneir

representatives or counsel,

{B) (a) A parent may not execute a telinguishment of

parental rights to an_ individual who is not the child's
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stepparent or a member of the child's extended family until

the following criteria have been met:

{(3) not 1less than 72 hours has elapsed since the birth

of the child, if the person relinquishing parental rights is

the child's birth mother;

{ii) ehe investigaticn or home study required by

[section 2] has been performed; and

(iii) the parent has received counseling in accordance

with [section 3].

{(b) A relinguishment of parental rights by a birth

mother under subsection (8) must be executed in district

court in the presence of the district court judge and the

prospective adoptive parents. A relinguishment under

subsection {(8) by any person other than a birth mother may

be executed before a notary public. A relinguishment must

cemply with 40-6-135(3) and (4).
ply ) )

t8y(9) If the court finds that all requirements for
adoptive placement have been met, the court may issue an
order or schedule a hearing for the purpose of terminating
parental rights and granting temporary custody to the

prospective adoptive parents or it may issue a final decree

if a petition for adoption has peen filed under 40-8-121.

The prospective adoptive parents must shall file their

prtition to adopt within 30 days of the order,

£9¥(10) If the court finds that all requirements for the
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adoptive placement have not been met, the court may issue
any order appropriate to protect the child.

{11) The court shall send a copy of the €final

determination made by the court upder this section to the

central office of the department.”

KEW SECTION. Section 2. pPlacement for adoption by

parent —— adoptiaon by nonrelative - preplacement
investigation or home study required of prospective adoptive
parent. (1) A prospective adoptive parent who wishes to
adopt a child under 46-8-109 shall 1initiate the nonagency
adoption process by regquesting an investigation or home
study by the departmen:t or a licensed child-placing agency.
During the investigation o©r home study process, the
department or agency shall provide the prospective adoptive
parent information regarding the nonagency adoption process
and a copy of [section 3] and this section.

{2) The prospective adoptive parent and the hcme of the
prospective adoptive parent must be studied and evaluared
according to the department's or child-placing agency’'s
standards for placement of a chiid.

{3) The department or child-placing agency that
conducts the investigation or home study shall prepare a
written report containing the results of the investigation
or home study. The report must be attached tc and made a

part of the report required by 40-8-109(3).

-.6,...
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NEW SECTION. Section 3. Placement for adoption by

parent -- adoption by nonrelative -- birth mother counseling
required. (1) In an adoption subject to 46-~8-109, ccunseling
of the birth mother is required. Counseling must also be
cffered to the birth fatnher, if he is xnown and available.

(2) Counseling must be done by a staff person from the
department or a licensed child-placing agency designated to
provide this type of counseling.

{3) Counseling must consist of:

(a) an explanation and consideration of alternatives to
adoptlion that are available to birth parents to assist them
in determining the best ccurse of actioan;

(b) detailed information regarding the nonagency
adoption process, inciuding reviewing and providing a copy
of [section 2} and this section;

{c) a thorough explanation and c¢onsideration of the
legal and personal impact of terminating parental rights and
of adoption; and

(d) the completion of birth parent social and medical
history forms.

{4) The counselor shall prepare a written report
containing a description of the topics covered and the
results o©of the counseling, including his opinion indicating
whether or not the birth parent understood all 1issues and

was capable of informed consent. This report must be
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completed and filed with the court no later than the date
the relinquishment of parental rights is executed.

(5) The counselor's report must be attached to and made
a part of the report required by 40-8-109(3}.

NEW SECTION. Section 4. Placement for adoption by

parent -- adoption by relative -- requirements. A parent may
relinguish parental rights for the purposes of adopticn of a
child to the child's stepparent or a member c¢f the child's
extended family, The relinguishment must be executed
voluntarily and in accordance with 40-6-135(2) through (4}.
The relinguishment may be executed at any time, except that
a birth mother may not execute a relinguishment before the
child is 72 hours old.

Section B. secticon 40-8-135, MCA, is amended to read:

“40-8-135. Adoption Placement for adoption by parent --

adoption by nonrelative —— fees -- wviolation -~ penalty.

(1) Reasonable adeoption fees may be charged-by-the-chiid*s
birth~-parenty-~birth--parentss--or-—guarditan paid by thre

adoptive parent for the actual cost of services documented

in the report required by 40-B-136 and approved by the
court. The cost of services must relate to:

(a) a petition for adoption;

(b) placement of a child;

(c) medical care or services;

(d) prenatal care;
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{e) foster care; er

(f) investigation or home study;

{g) counseling; or

t£¥(h} other reasonable costs.

(2) A person who xnowingly offers, gives, agrees to
give, solicits, accepts, or agrees tc accept from another
person anything of value greater than that allowed under
subsection (1) commits the offense of paying or charging
excessive adoption process fees.

(3) A person convicted of the offense of paying or
charging excessive adoption process fees may be fined an
amount not to exceed $:7666 $10,000."

Section 6. Section 40-8-136, MCA, is amended to read:

"40-8-136. Repore Placement for adoption by parent --

adoption by nonrelative -~ reporr of agreements and

disbursements. (1) Prior to a hearing under 40-8-103, the

birth parents er, prospective adoptive parents, and their

representatives shall file with the court a report of
agreements and disbursements, and they shall serve a copy of

the report on the central office of the department.

(2) The repcort must contain:

{a) all oral and written agreements between the parties
that relate tco the future conduct of a party with respect co
the c¢hild., 1If an oral agreement is reported, the substance

of the agreement must be contained in the report and a copy
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cof the report must be served on each party to the oral
agreement, Copies of all written agreements must be attached
to the repocrt.

{b) a full accounting of all disbursements of anything
of wvalue made or agreed to be made by or on behalf of the
identified adoptive parents in connection with proceedings
under this chapter. This accounting must include any
expenses related to:

(i} the birth of the child:;

{ii) placement of the child with the identified adoptive

parents, including an investigation or home study:

{iii1) counseling or medical or hospital care received by
the birth parent or child prior tc or after the chiid's
birth; and

{iv) serwvices relating to the petition for adoption or
the placement of the child that were received by or on
behalf of & birth parent or any other perscn

{c) a statement by each perscn furnishing informaticn
contained in the report, attesting to the correctness and
truthfulness of the information furnished by that person.”

Section 7. Section 40-8-103, MCA, is amended to read:

"40-8-103. Definitions. As used in this chaprer, unless
the context otherwise requires the following definitions
apply:

(1} “"Adoption" means the act of creating the legal

-10~
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relationship between parent and child when it does not exist
genetically.

(2) "Adoptive parent” means an adult who has become the
mother or father of a c¢hild through the legal process of
adoption.

(3) "Agency”" means a public or voluntary agency
licensed by any Jjurisdiction within the United States and
expressly empowered to place children as a preliminary tc a
possible adoprion.

(4) "Birth parent" means the mother or father of
genetic origin of a child but does not include a putative
farther of a child.

(5) "Child" means any person under 18 years of age.

(6) "Court" means a Montana district court or a tribal
court of any Montana Indian reservation.

{(7) “Department” means the department of family
services, as established and provided for in 2-15-2401.

{8) "Extended family member® means an adult who is the
child's grandparent, aunt or uncle, or brother or sisters
nrece-or-nephew;-or-firat-consin.

{9) "Home study" means the process of assisting the

prospective adoptive parent or family to agsess its own

readiness to adopt and a determination by the department or

a licensed child-placing agency of the compliance of the

parent or family and its residence  with applicable
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standards.

+94(10) "Parent” means the birth or adoptive mother or
the birth, adoptive, or legal father whose parental rights
have not been terminated.

+38y(il) "Placement for adoption” means the transfer of
physical custody of a c¢hild with respect to whom all
parental rights have been terminated and wno is otherwise
legally free for adoption to a person who intends to adopt
the c¢hild.

t+¥ty (12} "Relinguishment” means the informed and
voluntary release in writing of all parental rights with
respect to a child by a parent to an agency or individual

pursuant to 40-6-135, or 40-8-109, or [secticn 4], whichever

is applicable.”

NEW SECTION. Section B. codification instruction.

{Sections 2 through 4] are intended to be codified as an
integral part of Title 40, chapter B8, part i, and the
provisicns of Title 40, chapter 8, part 1, apply to
[sections 2 through 4].

NEW SECTION. Section 9. sSeverability., If a parc of

[this act] 1is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act} is invalid in one or more of its applications, the part
remains in effect in all wvalid applicat:ons that are

severable from the invalid applications.

-12-
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NEW SECTION.

effective July 1,

Section 10. Effective date.

1991.

-End-
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[This act]

is
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AFPPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 26

INTRODUCED BY CODY

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO PRIVATE,
NONAGENCY ADOPTIONS; REQUIRFNE--COUNSEBING—-POR--FHE-BIRPH
MOFHER-—-iIN~--AN--APBOPFION--BY¥--A--NONREEATIVE; - -REQUIRING—--A
PREPHACEMBNT --INVESTIGAPION—-OR-HOME-STUDY¥ -OP-A-NGNREEATIVE,
PREGSFEETIVE--ADOPFEVE--PARENT- - -AND~--HOME; DELETING THE
REQUIREMENT THAT A PARENT RELINQUISH PARENTAL RIGHTS PRIOR
TO PLACEMENT OF A CHILD IN A NONRELATIVE, PRQSPECTIVE
ADOPTIVE HOME; REQUIRING--EXECHTIOR--OF--REDINQUISHMENE-OP
PARENFAL-RIGHPS-B¥-A--BIRTH--MOPHER--IN--AN--ABOPPION--B¥--A
NONREDARIVE-—-EIH--FPHE--PRESENEE-OF-A-PISTRIET?-€OURT-JUBSE-AND
FHE-PROSPEETIVE-ABOPTIVE~-PARENT®S; INCREASING THE MAXIMUM
PENALTY FOR PAYING OR CHARGING EXCESSIVE ADOPTION PROCESS
FEES FROM $1,000 TO $10,000; REQUIRING NONRELATIVE ADOPTIVE
PARENTS AND THEIR REPRESENTATIVES T0 FILE A REPORT OF
AGREEMENTS AND DISBURSEMENTS RELATED TO THE ADOPTION
PROCESS; AMENDING SECTIONS 40-8-103, 40-8-109, 40-8-135, AND

40-8-136, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 40-8-109, MCA, is amended to read:

"40-8-109. Placement for adoption by parents parent --

adoption__ by nonrelative -= requirements before

EC_}M/:;:M tegis/ative Council
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relinguishment of parental rights. {1} Ne A parent may-make

e-ptacement-of who proposes to place a child for adoption

with an individual who is not a the child's stepparent or a
member ¢f the child's extended family untess--the--parent
fxtes shall file with the district court for the county in
which the prospective adoptive parent or the parent making
the placement resides:

(a) a notice of parental placement; anrd

{b} a relinquishment of parental rights to the
prospeclive adcptive parents, executed voluntarily and in

accordance with 48-6-135¢{2y-through-{4} subsection (8); and

{c) the report of agreements and disbursements required

under 40-8-136.

(2) fa) The---notice--—of -parentai--piacement--and--the
retingquishment-shail-be-filed-prior-to-a-parentis--piacement
of--the--chitd--with--san-individuat-whe-intends-ceo-adept—the
ertids The notice of parental placement shati must be signed

by the parent making the placement and must contain the

following information:

tay{i) the name and address of each birth parent, if
known, and if unknown, the steps taken to ascertain the
whereabouts of the parent or parents;

tey(3i) the name and address of each prospective
adoptive parent;

tey(1ii) the name and address or expected date and

SECOND READING

-2- HB 26
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place of birth of the child; and

¢d4y(iv) the name and address of counsel, guardian ad
litem, or other representative, if any, for each of the
parties listed in +ay--through——-tecj--of-—subsection-——-t2¥

subsections (2)(a)(il) through (2}(a)(iii}).

{b) The district court shall provide a copy of the

notice to the parent making the placement.

(3) Upon receipt of a notice of parental placement and
a--relinquishment, the court shall require chat the
department examine-the-chiid-and-cenduet-interviews-with-the
birth-parents-and-prospecrcive-adoptive-parents to conduct an

investigation as--required--by—-46-8-122 and report to the

court within 30 days but not earlier than 5--daya 72 hours
after the birth of the child. The report must state WHETHER

COUNSELING FOR THE BIRTH PARENTS 1S RECOMMENDED AND whether

the following requirements for placement have been met:

{a) that the decision to place was voluntarily made by
the birth parents;

{b) that the department has no temporary authority to
investigate or provide protective services tc the family
under 41-~3-402;

(c) that the birth parents or, prospective adoptive

parents, and their representatives have provided the court
with the report required by 40-8-136;

(d) that the prospective adoptive parents have been

—-3- HB 26
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provided a medical and social history of the child and birth
parents; and AND

tey--ehat--the—-requirements--cf-f{sections-2-and-3i-have

been-met;-and

teyt£y(E) that the propeosed placement is in the child's
best interest.

{4) The department may contract with licensed social
workers and licensed child-placing agencies to conduct the
investigations and prepare the report to the court ordered
pursuant to subsection (3).

(5} The department may charge the prospective adoptive
parents a fee, commensurate with costsy for the
investigation and report.

(6) Within 45 days of filing of the notice of parental

placement and-the-retinquishment and the report required by

40-8-136, the court shall schedule a hearing to consider the
proposed adoptive placement.

{7} (a) At least 5 days' notice of the time and place
of the hearing must be given to the birth parents, the
prospective adoptive parents, any named guardian ad litem,
and the department.

{b) The hearing shati--be is closed to all persons
except those persons entitled to notice and their
representatives or counsel.

{8) +ta)-A parent may not execute a relinquishment of

-4- HB 26
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parental rights to an individual who is not the child's

stepparent or a member of the child's extended family wuntil

the following criteria have been met:

t:¥(A) not less than 72 hours has elapsed since the

birth of the child, if the person relinquishing parental

rights is the child's birth mother;

+£+¥-(B) the investigation er—--heme-study required by

fsection-21 SUBSECTION (3) has been performed; and

t:¥t4-(C) the parent has received ANY counseling in

accordance--with--{searinn--3}3 RECOMMENDED BY THE REPORT

REQUIRED BY SUBSECTION (3) AND ORDERED BY THE COURT.

thy—-A--retingquishment--ef--parentat—-rights--by-a-birth

mother-under-subsection—t8i-must-~-be--execnted—-in—-—districe

conrk--in——the—-presence-of-the-district—courk-judge-and-the

prespective--adoptive--parentsr———A---retinquishment-——-under

subsaction--+8¥--by-any-person-sther-than-a-birth-nother-may

be-executed-before-a-notary—publicc—-A--relinguishment--must

comply-with-48-6-135¢3y-and-{4}~

+83¥(9) If the court finds that all requirements for

adoptive placement have been met, the court may issue an

order or schedule a hearing for the purpose of terminating
parental rights and granting temporary custody to the

prospective adoptive parents or it may issue a final decree

if a petition for adoption has been filed under 40-8-121.

The prospective adoptive parents msat shall file their

-5 HB 26
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petition to adopt within 30 days of the order.

+9%(10) If the court finds that all requirements for the
adoptive placement have not been met, the court may issue
any order appropriate to protect the child.

(11) The court shall send a copy of the final

determination made by the court under this section to the

central office of the department.”

NEW-S5EETION: --Section-2:--Firacement—-for--—adopeion———by
parent-——————— adeption---by---nenrelative---———— prepliacament
irnvestigation-or-home-study-required-of-prospective-adoptive
parents-{i}-A-prospective--adoptive--parent--who-~wishes--to
adept--a--ehitd--under-46-8-169-shati-initiate-the-nonagenecy
adeption-process-by--requesting--an--investigation--ar—-heome
study--by-the-department-or-a-iicensed-chitd-pracing-agencys
Buring--the--investigation--or—-home--study---proceasr——~-ehe
department--er-agency-shati-provide-the-prospective-adoptive
parent-information-regarding-the-nonagency-adsption-~pracess
and-a-copy-cf-fsection-3}-and-this-sections

t2}--Fhe-proeapective-adoptive-parent-and-the-home-of-the
prospective-—adoptive—-parent--must-be-studied-and-evatuated
eccording-to--the--departmentis--or--chitd-ptacing--agency's
standards-for-placement-of-a-chiid:

t3y--the---department---or---chiid-placing--agency-—-that
conducts-the-tnvestigation-or-home--study--shaitt--prepare--a

writken--report-—containing-the-resutta-of-the-investigation
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or-heme-study--Fhe-report-must-be-attached--to--and--made--a
part-of—the-report-required-by-48-8-189¢34+
NEW-SEEFIGNz--Section-3s—-Piacement---fer---adeptton--by
parent----adeption-by-—nonreiative-—--bireh-macher-counseling
requireds—tiy-In-an-adeopetien-subject-to-46-0-189;-counselting
of-the-bireh-mother—-is-requireds--Eounseting--must--atse--be
offered-vo-the-birth-fathers;-tf-he-is-known-and-avaitabies
t2¥y--€Eounseiing--muat-be-done-by-a-scaff-person-from-the
department-or-a-ticensed-child-piacing-ageney-designated--to
provide-this-type-ef-counsetings
{31--Counseling-must-conatat-ofs
tay--am-exptanation—-and-censtderation-of-atternativea-to
adoption--that-are-avaitablie-te-birth-parents-to-aasist-them
in-determining-the-best-course-of-aceion;y
tbi--detatted--information--—-regarding---the---nonagency
adoption--process;--inctuding-reviewing-and-providing-a-copy
of-{section-21-and-ehis-seceitons
tey—-a-thorongh-exptanation-—and--consideration-—of--the
iegat-and-persenat-impact-cf-terminating-parentat-rights-and
of-adoption;-and
td}--the--cempletion--ef-birth-parent-seciat-and-mediecal
history-farmss
t4¥-~Fhe--counsetor--shati--prepare--a~-written---report
containing--a--description--of--the--topics--covered-and—the

reanlta-of-the-counsetingr-inetuding-his-opinton—-indicating
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whether--sr——not—-the-birth-parent-understosd-ati-issuen-and
was——capabte--of--informed--consenez——Fhis--report--must--be
esmpletad-and-fited-with-the-couret-no-iater--than--the--date
the-reatinquishment-of -parentat-righta-ta-execnteds
fS}——The—caunse%orls—repcrt—must—be-attachedwto—and—made
a-part-of-the-report-required-by-406-8-283{3}~+
NEW SECTION. Section 2. Placement for  adoption by

parent —- adoption by relative -- requirements. A parent may
relinguish parental rights for the purposes of adoption of a
child to the child's stepparent or a member of the child's
extended family. The relinguishment must be executed
voluntarily and in accordance with 40-6-135(2) through (4).
The relinquishment may be executed at any time, except that
a birth mother may not execute a relinquishment before the
child is 72 hours old.
Section 3. Section 40-8-135, MCA, is amended to read:

"40-8-135. Adeption Placement for adoption by parent --

adoption by nonrelative -- fees —- violation — penélty.

{1) Reasonable adoption fees may be eharged-by--the—-chitdts
birth--parent;——birth--parents;--or-—guardian paid by the

adoptive parent for the actual cost of services documented

in the report required by 40-8-136 and approved by the
court. The cost of services must relate to:
(a) a petition for adoption;

{b} placement of a child;
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{¢) medical care or services;
{d) prenatal care;
(e) foster care; or

{f) investigation er-heme-scudy;

{g) counseling; or

tf£y(h) other reasonable costs.

{2) A person who knowingly offers, gives, agrees to
give, solicits, accepts, or agrees to accept £from another
person anything of wvalue greater than that allowed under
subsection (1) commits the offense of ayin or charging
excessive adoption process fees.

{3) A person convicted of the offense of paying or
charging excessive adoption process fees may be fined an
amount not to exceed $3y866 $10,000."

Section 4. sSection 40-8-136, MCA, is amended to read;

"40-8-136. Report Placement [or adoption by parent —-

adoption by nonrelative -- report of agreements and

disbursements. (1) Prior toc a hearing under 40-8-109, the

birth parents or, prospective adoptive parents, and their

representatives shall file with the court a report of
agreements and disbursements, and they shall serve a copy of

the report on the central office of the department.

{2) The report must contain:
{a} all oral and written agreements between the parties

that relate to the future conduct of a party with respect to
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the child. If an oral agreement is reported, the substance
of the agreement must be contained in the report and a copy
of the report must be served on each party to the oral
agreement. Copies of all written agreements must be attached
to the report.

(b} a full accounting of all disbursements of anything
of value made or agreed to be made by or on behalf of the
identified adoptive parents in connection with proceedings
under this chapter. This accounting must include any
expenses related to:

{i} the birth of the child;

{ii) placement of the child with the identified adoptive

parents, including an investigation sr-home-study;

{1ii) counseling or medical or hospital care received by
the birth parent or child prior to or after the child's
birth; and

(iv) services relating to the petition for adoption or
the placement of the child that were received by or on
behalf of a birth parent or any cther person.

{c) a statement by each person furnishing information
contained in the report, attesting to the correctness and
truthfulness of the information furnished by that person."

Section B. Section 40-8-103, MCA, is amended to read:

"40-8-103. Definitions. As used in this chapter, unless

the context otherwise requires the following definitions
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apply:

(1) "Adoption" means the act of creating the legal
relationship between parent and child when it does not exist
genetically,

{2) "adoptive parent” means an adult who has become the
mother or father of a child through the legal process of
adoption.

(3) ‘“Agency" means a public or voluntary agency
licensed by any jurisdiction within the United States and
expressly empowered to place children as a preliminary to a
possible adoption.

(4) “Birth parent"” means the mother or father of
genetic corigin of a child but does not include a putative
father of a child.

{5) "Child" means any person under 18 years of age.

(6} "“Court" means a Montana district court or a tribal
court of any Montana Indian reservaticn.

[7) *"Department" means the department of family
services, as established and provided for in 2-15-2401,

{(8) "Extended family member"” means an adult who is the
child's grandparent, aunt or uncle, or brother or sistery
niece-or-nephew;-or-firast-cousin.

$3y—-"Home——studyt--means-—tche--process-of-assisting-the

prospective-mdoptive-parent-or--fanitly--to--asseas—-its-—own

readiness--to-adepe-and-a-determination-by-the-department-or

-11- HB 26

10

11

13
14
15
16

17

18
19
20

21

22

23

24

25

HB 0026/02

a-}éeensed—chiid—piacing—agency—of—-the-—eempiiance—-of—-the

Eggent—~—or———Eami%y——-an&-—its—-residence-—with-—gppiicnble

stendardss

£93¢204(9) "Parent" means the birth or adoptive mother
or the birth, adoptive, or legal father whose parental
rights have not been terminated.

fiﬂyi}ijtlog "Placement for adoption” means the transfer
of physical custody of a child with respect to whom all
parental rights have been terminated and who is otherwise
legally free for adoption to a person who intends to adopt
the child.

t3¥3¢327(11} "Relinquishment” means the informed and
voluntary release in writing of all parental rights with
respect to a child by a parent to an agency or individual

pursuant to  40-6-135, or 40-8-109, or [section 42],

whichever is applicable."

NEW SECTION. Section 6. codification instruction.

(Sections SECTION 2 through--4] are IS intended to be
codified as an integral part of Title 40, chapter 8, part 1,
and the provisions of Title 40, chapter 8, part 1, apply to
[sections SECTION 2 through-4].

NEW SECTION. Section 7. Severability. If a part of

[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this

act] is invalid in ocne or more of its applications, the part
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remains in effect in all wvalid applications that

severable from the invalid applications.
NEW SECTION. Section 8. Effective date. [This act)
effective July 1, 1991.

-End-

are

is
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HOUSE BILL NO. 26

. INTRODUCED BY CODY

A BILL POR AN ACT ENTITLED: "AN ACT RELATING TO PRIVATE,
NONAGENCY ADOPTIONS; REQUIRING--COUNSELING--POR--PHE-BERPH

MOPHER--E¥N--AN--ADOPPION--BY¥--A--NONREDATI¥Es--REQUIRING---A

.PREPBAEEHENT--iN?BB?iGA?iBN-—BR-HBMB—STBB¥-GF-A—NGHREBATiVET

PROSPEETIVE--ADOPPIVE--PARENT---ANB---HOME; DELETING THE
REQUIREMENT THAT A PARENT RELINQUISH PARENTAL RIGHTS PRIOR
TO PLACEMENT OF A  CHILD IN A NONRELATIVE, PROSPECTIVE
ADOPTIVE HOME; REBEQUIRING--EXECUPION--OP--RELINDUISHMEN?-OF
PARENTALB-RIGHES-B¥-A-—BIRFTH--MOFHER--IN--AN--ABOFPION--B¥——A
NONRELAPIVE--IN--FHE--PRESENEE-0F-A-BISTRIET-COURT-JUDSE-AND
FHB-PROSPEETIVE-ADOPTIVE--PARENTST INCREASING THE MAXTIMUM
PENALTY FOR PAYING OR CHARGING EXCESSIVE ADOPTION PROCESS
FEES FROM $1,000 TO $10,000; REQUIRING NONRELATIVE ADOPTIVE
PARENTS AND THEIR REPRESENTATIVES TO FILE A REPORT OF
AGREEMENTS AND DISBURSEMENTS RELATED TO THE ADOPTION
PROCESS; AMENDING SECTIONS 40-8-103, 40-8-109, 40-8-135, AND

40-8-136, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1, Section 40-8-109, MCA, is amended to read:

*40-8-109. Placement for adoption by parents parent --

adoption by nonrelative -- requirements before
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relinquishment of parental rights. (1) Ne A parent may-make

a-piacement-of who proposes to place a child €for adoption

with an individual who is not & the child's stepparent or a
member of the child's extended family wuniess--the--parent
€ites shall file with the district court for the county in
which the prospective adoptive parent or the parent making
the placement resides:

{(a) a notice of parental placement; and

{b} a ‘ relinquishment of parental rights to the
prospective adoptive parents, executed voluntarily and in

accordance with 4#8-6-%365¢{2}-through-{4} subsection (B); and

{c) the report of agreements and disbursements reguired

under 40-8-136.

{2) (a) Phe---notice--of--parental--pitacement--and--the
retinquishment-shari-be-fited-prior-to-a-parentis--piacement
of--the--chitd--with--an-individuat-who-intends-to-adopt-the
chiids The notice of parental placement shai: must be signed

by the parent making the placement and must contain the

following information:

ta¥(i) the name and address of each birth parent, if
known, and if unknown, the steps taken to ascertain the
whereabouts of the parent or parents;

(bfliil the name and aadress of each prospective
adoptive parent;

te¥{iii) the npame and address or expected date aui

THIRD READING _
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place of birth of the child; and

t43(iv) the name and address of counsel, guardian ad
litem, or other representative, if any, for each of the
parties listed in tay--thrsugh--¢e)}-—-of--subseckion-—-¢{2}

subsections (2)(a){i) through {2}){a){iii).

{b) The district court shall provide a copy of the

notice to the parent making the placement.

(3) Upon receipt of a notice of parental placement and
a--retingquishment, the court shall require that the
department exeminé-the-chiid-and-conduct-interviews-with-the
brrth-parents-and-proapective-adoptive-parents to conduct an

investigation as-—-raguired--by--46-8-122 and report to the

court within 30 days but not earlier than 5--days 72 hours
after the birth of the child. The report must state WHETHER

COUNSELING FOR THE BIRTH PARENTS IS RECOMMENDED AND whether

the following requirements for placement have been met:

(a) that the decision to place was voluntarily made by
the birth parents;

{b} that the department has no temporary authority to
investigate or provide protective services tg the family
under 41-3-402;

fc} that the birth parents er, prospective adoptive

parents, and their representatives have provided the court
with the report required by 40-8-136;

(d) that the prospective adoptive parents have been

-3=- HB 26
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provided a medical and social history of the child and birth
parents; and AND

tey--that--the--requirements—-ocf-fsectionas-2-and-3i-have

been-met+-and

te¥{£3{E} that the proposed placement is in the child's
best interest.

{4) The department may contract with licensed social
workers and licensed child-placing agencies to conduct the
investigations and prepare the report to the court ordered
pursuant to subsection (3).

{5) The department may charge the prospective adoptive
parents a fee, commensurate with costs, for the
investigation and report.

[6} Within 45 days of filing of the notice of parental

placement anrd-the-retinquishment and the report required by

40-8-136, the court shall schedule a hearing to consider the
proposed adoptive placement.

(7) (a) At least 5 days' notice of the time and place
of the hearing must be given to the birth parents, the
prospective adoptive parents, any named guardian ad litem,
and the department.

(b) The hearing sheii--be is closed to all persons
except those persons entitled to notice and their
representatives or counsel.

{B) {mj-A parent may not execute a relingquishment of
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parental rights to an individual who is not the child's

stepparent or a member of the child's extended family until

the following criteria have been net:

ftj[(A}] not less than 72 hours has elapsed since the

birth of the child, if the person relinquishing parental

rights is the child's birth mother;

t+£3-(B) the ipvestigation er-—heme-study required by

{section-2% SUBSECTION (3) has been performed; and

f##4}-(C}) the parent has received ANY counseling in

aceordance—-with--{seection--34 RECOMMENDED BY THE REPORT

REQUIRED BY SUBSECTION (3) AND ORDERED BY THE COURT.

ib}--A--relinquishment--cf--parental--rights--by-a-birth

mother-nnder-subseckion-{8y-must--be--execunted--jyn--distriet

eourt--in—-the--presence—of-the-distriet-court—Judqe—and-the

prospective-—adeptive—-parentss-—-A---relinquishment-——under

subsection—-{8¥--by-any-person-ether-than-a-birth-mether-may

be-executed-before-a-notary-publticr--A--reitinquishment--must

compry-with-40-6-135{3)-and-{4é}s

t83(9) If the court finds that all requirements for

adoptive placement have been met, the court may issue an

order or schedule a hearing for the purpose of terminating
parental rights and granting temporary custody to the

prospective adoptive parents or it may issue a final decree

if a petition for adoption has been filed under 40-8-121.

The prospective adoptive parents must shall Ffile their

-5- HB 26

w N

r

[=JNY B A T

12
13
14
15
16
17
18
19
20
21
22
23
24

23

HB 0026/02

petition to adopt within 30 days of the order.

1+94(18) If the court finds that all reguirements for the
adoptive placement have not been met, the court may issue
any order appropriate to protect the child.

(11) The court shall send a copy of the Einal

determination made by the court under this section to the

central office of the department.”

NEW-SECFiON<--Section-2r--Placement--for---adoption—--by
parent-——---—-— adoptien---by---nonrelative-——--—- preptacement
investigation-er-hame-study-required-of-prospective-adeptive
patents-{tiy-A-prospective--adoptive--parent--who--wishes--to
adopt--a--child--under-46-8-109-shaii-initiate-the-monageney
adeption-proecess-by-—-reguesting--an——investigation--or—-home
study--by-the-department-or-a-iicensed-chitd-pracing-ageneys
Buring—-the—-investigation--or—-home--study-—-procesas;~—-the
department--or-agency-shali-previde-the-prospective-adoptive
parent-information-regarding-the-nenagency-adopeion--process
and-a-copy-of-{smction-3i-and-this-sections

t2)--Phe-prospective—adoptive-parent-and-the-heme-of-the
preapective--adoptive--parent--must-be-studied-and-evainated
accerding-to--the--departmentis--or--child-placing--agensyisa
standards-for-piacement-of-a-chitdsr

£3y--Fhe---deparement---or—--—child-placing--agency--that
conducta-the-investigation-or-heme--study--shail--prepare--a

written--report--containing-the-resntts-of-the-investigation
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or—home-study--The-report-must-be-attached--to-—-and--made--a
part-of-the-report-required-by-40-6-189¢3y<
REW-SECFIONr--Jection-3z—-Piacement---for-—-adoption--hy
parent----adeption-by-nonretative-—--birth-mother-connseting
requireds-ti}-in-an-adoption-subiect-to-46-B-10%;-counaeting
oi-the-birth-mcther—ia—reguired:——Eounse}ing-—must-va}sn——be
offered-to-the-birth-father;—if-he-is-known-and-avaitable-
t2}--Eounseling--muat-be-done-by-a-staff-person-from—the
department-sr-a-ticensed-chitd-piacing-agency-designated-—ta
provide-this-type—of-counsetings
fa#—-eounseling—gust—censésb-efr
tat-—an-expianation—-and-consideration-of-aiternativea-ta
adoption--that-are-avaitable-to-birth-parants-to-assise-them
in-determining-the-best—course-of-action:
fb}—-detaiied-—informatien———regarding———the—~~nonagency
adopticn--precessy——inciuding-reviewing-and-providing-a-copy
ef-tasection-2i-and-this-sections
te)--a-thorough-axpianation—-and--consideration--of--the
legai-and-persanai-impact-of-terminating-parantat-righks-and
of-adeptienr-and
td}--the--compietion—-of-birth-parent-social-and-medieal
history-forms<
14)-—Fhe--counseior--shati--prepare--a--written-—-repert
containing--a--description——of--the--topics——-eoversd-and-the

resuits-of-the-counseting;-inciuding-his-spinten--indicating
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whether--or--not--the-birch-parent-understood-att-issues-and
was--capable--gf--informed--eonsent---Fhis--report--must--be
completed-and-£ilad-with-the-coure-no-itater--than--the--date
the-retingutahment-of-parentat-rights-is-executedr
£5)--Fhe-counseioris-report-must-be-attached-to-and-made
a-part-of-the-report-required-by-46-8-189¢3)+
NEW SECTION. Section 2. Placement For adoption by

parent -- adoption by relative -- requirements. A parent may
relinguish parental rights for the purposes of adoption of a
child to the child's stepparent or a member of the child's
extended family. The relinguishment must be executed
voluntarily and in accordance with 40-6-135(2) through (4}.
The relinquishment may be executed at any time, except that
a birth mother may not execute a relinquishment before the

child is 72 hours old.
Section 3. section 40-8-135, MCA, is amended to read:

"40-8-135. Adoption Placement for adoption by parent --

adoption by nonrelative -~ Ffees —- viclation -—- penalty.

(1) Reasonable adoption fees may be charged-by--the--chiidis
birth--parentr-~birth--parents;--or-—guardian paid by the

adoptive parent for the actual cost of services documented

in the report required by 40-8-136 and approved by the
court. The cost of services must relate to:
(a} a petition for adoption:

(b} placement of a child;
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{c) medical care or services;
(d} prenatal care;
{e) foster care; eor

{£) investigation or-heme-study;

(g] counseling; or

t£¥(h) other reasonable costs.

(2) A person who knowingly offers, gives, agrees to
give, solicits, accepts, or agrees to accept from another
person anything of wvalue greater than that allowed under
subsection (1) commits the offense of paying or <charging
excessive adoption process fees.

{3) A person convicted of the offense of paying or
charging excessive adoption process fees may be fined an
amount not to exceed $%1;680 $10,000."

Section 4. section 40-8-136, MCA, is amended to read:

"40-8-136. Repert Placement for adoption by parent --

adoption by nonrelative -- report of agreements and

disbursements. (1) Prior to a hearing under 40-8-109, the

birth parents er, prospective adoptive parents, and their

representatives shall file with the court a report of
agreements and disbursements, and they shall serve a copy of

the report on the central office of the department.

(2) The report must contain:
{a) all oral and written agreements between the parties

that relate to the future conduct of a party with respect to
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the child. If an oral agreement is reported, the substance
of the agreement must be contained in the report and a copy
of the report must be served on each party to the oral
agreement . Copies of all written agreements must be attached
to the report.

{b} a full accounting of all disbursements of anything
of value made or agreed to be made by or on behalf of the
identified adoptive parents in connection with proceedings
under this chapter. This accounting must include any
expenses related to:

{i) the birth of the child;

(ii) placement of the child with the identified adoptive

parents, including an investigation or-home-study;

(iii) counseling or medical or hospital care received by
the birth parent or child prior to or after the child's
birth; and

(iv) services relating to the petition for adoption or
the placement of the child that were received by or on
behalf of a birth parent or any other person.

(c) a statement by each person furnishing information
contained in the report, attesting to the correctness and
truthfulness of the information furnished by that person.”

Section B. section 40-8-103, MCA, is amended to read:

"40-8-103. Dpefinitions. As used in this chapter, unless

the context otherwise requires the following definitions
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apply:

(1} "Adoption" means the act of creating the legal
relationship between parent and child when it does not exist
genetically.

{2) "Adoptive parent™ means an adult who has become the
mother or father of a child through the legal process of
adoption.

{3) ‘“agency" means a public er voluntary agency
licensed by any jurisdiction within the United States and
expressly empowered to place children as a preliminary to a
possible adoption.

(4) "Birth parent" means the mother or father of
genetic origin of a child but does not include a putative
father of a child,

{5) "Child" means any person under 18 years of age.

(6) "Court" means a Montana district court or a tribal
court of any Montana Indian reservation.

{(7) "Department™ means the department of family
services, as established and provided for in 2-15-2401.

(8) "Extended family member" means an adult who is the
child's grandparent, aunt or uncle, or brother or sistery
niece-or-nephevw;-or-£irat-cousin.

19} —tHome--study!--means--the--process-eof-assisting-the

prespective-adoptive-parent-—or—-fantly--to--assess--ita--own

readiness-—-to-adopt-and-a-determination-by-the-department-or
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a“iicensed-chi}d-piacing-ageney—oé—-the--eompiécnce—"of——the

Eg;ene———ar——-Eamiiy———and-—its~‘residence-—with—~app{écab}e

standards:

€9+iiei(91 "Parent” means the birth or adoptive mother
or the birth, adoptive, or legal father whose parental
rights have not been terminated.

t104€133(10}) “"Placement for adoption” means the transfer
of physical custody of a child with zespect to whom all
parental rights have been terminated and who is otherwise
legally free for adoption to a person who intends to adopt
the child.

tREy4325(11) "Relinquishment” means the informed and
voluntary release in writing of all parental rights with
respect to a child by a parent to an agency or individual

pursuant to 40-6—135L or 40-8-109, or {section 42},

whichever is applicable."

NEW SECTION. Section 6. Codification instruction.

[Seceiens SECTION 2 through--4] are IS intended to be
codified as an integral part of Title 40, chapter B, part 1,
and the provisions of Title 40, chapter B, part 1, apply to

[sections SECTION 2 through-4].

NEW SECTION. Section 7. Severability. If a part of

[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of {this

act] is invalid in one or more of its applications, the part

-12-~ HB 26
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remains in effect in all valid applications that

severable from the invalid applications,
NEW SECTION, Section B. Effective date. [This act]

effective July 1, 1991.

-End-

are

is

-13- HB 26



SENATE STANDING COMMITTEE REFORT

Page 1 of 4
Februarxy 6, 1991

HR. PRESIDENT:

We, your committee on Judiciary having had under consideration
House Bill No. 26 (first reading copy -- white), respectfully
report that HousSe Bill No. 26 be amended and as so amended do
pass:

1. Title, line 8.

Following: “HOHBT"

Insert; "REQUIRING COUNSELING FOR THE BIRTH MQTHER IN AN ADOPTION
B8Y A NONRELATIVE: REQUIRING A PREPLACEMENT INVESTIGATION OR
HOME STUDY OF A NONRELATIVE, PROSPECTIVE ADOPTIVE PARENT AND
HOME; "

2. Page 3, lines 14 and 15,
Follewing: “state”™ on line 14
Strike; remainder of line 14 through "ARD" on line 15

3. Page 4, line 2.
Strike: "AND"

4. Page 4, line 4.

Following: “eanmd”

Insert: “(e} that the requirements of [sections 2 and 3] have
baen met; and”

Strike:

5. Page 4, line5S.
Insert: ° -

6. Page 5, line 4.
Strike: "[A}"
Insert: " (1)~

7. Page 5, line 7.
Strike: "{B)"

Insert: "(1i)"
Following: "stuwdy”
Insert: "or home study”

2715078C.531

Page 2 of 4
February &, 1991

8. Page 5, line '8,

Strike: "SUBSECTION (3)"
Insert: "[section 2)"

9. Page 5, line 9.
strike: "(C}"
Insert: ~l{iii)"
Strike: TANY"

12@. Page S5, lines 1@ and 1l1.

Following: "fsection—33}" on line 1@

Strike: remainder of line 19 through "CQURT" on line 11
Insert: "in accordance wWith [section 3]"

11. Page 6, line 4.

Following: “child-

Insert: ", including granting temporary custody to the
prospective adoptive parents or issuing a final decree 1if a
petition for adoption has been filed under 46-8-121"

12. Page &, line 7.
Following: line 6

Insert: "NEW SECTION. Section 2. Placement for adoption by

parent -- adoption by nonrelative -- preplacement
investigation or home study required of prospective adoptive
parent. {1} A prospective adoptive parent who wishes to

adopt a child under 46-8-109 shall initiate the nonagency
adoption process by requesting an investigation or hone
study by the department or a licensed child-placing agency.
During the investigation ¢or home study process, the
department or agency shall provide the prospective adoptive
parent information regarding the ncnagency adoption process
and a copy of [section 3] and this section.

{2) 'The prospective adoptive parent and the home of
the prospective adoptive parent must be studied and
evaluated according to the department’s or child-placing
agency’'s standards for placement of a child.

{3} The department or child-placing agency that
conducts the investigation or home study shall prepare a
written report containing the results of the investigation
or home study. The report must be attached te¢ and made a
part of the report required by 4@-8B-1@9(3).

SENATE
no z¢é



Page 3 of 4
February 6, 1991

]

NEW SECTION., Section 3. Placement for adoption by

parent -- adoption by nonrelative -- birth mother
counseling required. (1) In an adoption subject to 46-8-
199, counseling of the birth mother is required. Counseling
must also be offered to the birth father, if he is known and
available.

{2} Counseling must be done by a staff person fram <he
department or a licensedqd child-placing agency designated to
provide this type of counseling.

(3) Counseling must consist of:

(&) an explanation and consideratian cf alternatives
to adoption that are available to birth parents to assist
themw 1in determining the best course of action;

(b) detailed information regarding the nanagency
adoption process, including reviewing and providing a copy
of [section 2] and this section;

tc) =& thorough explanation and consideration of the
legal and personal impact of terminating parental rights and
of adoption; and

(d) the completion of birth parent social and madical
history forms.

(4) The counselor shall prepare a written report
cantaining a description of the topics covered and the
results of the c¢ounseling, including his opinion indicating
whether or not the birth parent understood all issues ang
was capable of informed consent. This report must be
completed and filed with the ceourt no later than the date
the relinquishment of parental rights is executed.

{5) The counselor’'s report must be attached to and
made a part of the report required by 4@-8-109(3)."

Renunmber: gubsequent sections

13. Page 10, line 13.
Following: "study"

Insert: "or home study”

14. Page 12, line 4.

Following: line 3

Insert: “(9) "Home study" means the process of assisting the
prospective adoptive parent or family teo assess its own
readiness to adopt and a determination by the department or
a licensed child-placing agency of the compliance of the
parent or family and its residence with applicable
standards. "

Renumber: subsequent subsections

2715078C.531

A
15. Page 12, line 15.
Strike; "2~
Inserts "4°

l6. Page 12, line 18&.
Strike: “"SECTION"
Insert: “Sectians*
Following: “4"
Insert: "through 4~
Strike:; "iIs"

Insert: "are”

17. Page 12, line 23.
Strike: "SECTION"
Inserc: "sections”
Following: "4
Insert: “through 4°

Page 4 of 4
February 6, 1991

Signed:
Elchard Pinseneault, Chailrman

27150758C. 531
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HB 0026/03
HOUSE BILL NO. 26
INTRODUCED BY CODY
A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO PRIVATE,

NONAGENCY ADOPTIONS: REQEIRING--COUNSELING--FOR--THE-BIRPH
MEO¥HER--IN-~AN-~ABGPPION--BY¥--A--NONRERAFIVE ;- -REQUIREING-—-A
PREPRAEEMENP--ENVESTIGATION-—OR-HOME- SPUDY¥-OFP-A~NONRELATIVE;

PROSPEEFEYE-ABOPPIVE-PARENT-ANB-HEGMET REQUIRING COUNSELING

FCR THE BIRTH MOTHER IN AN ADOPTIGN BY A NONRELATIVE;

REQUIRING A PREPLACEMENT INVESTIGATION OR HOME STUDY OF A

NONRELATIVE, PROSPECTIVE ADOPTIVE PARENT AND HOME; DELETING

THE REQUIREMENT THAT A PARENT RELINQUISH PARENTAL RIGHTS
PRIOR TOC PLACEMENT OF A CHILD IN A NONRELATIVE, PROSPECTIVE
ADCPTIVE HOME;: REQUIRING--EXBEHEION--OP--RELINQUISHMENT--OF
PARENTAh--RIGHPS~-B¥--A~--BIRPH--MOPHRR-—IN--AN-ADOPTION-B¥-A
NHONREBAPIVE-IN-THE-PRESENCE-OP-A-BISPRICT--COURP--dUDEE--AND
THE--PROSPECTIVE--APDOPYEIVE~--PARENTFSs INCREASING THE MAXIMUM
PENALTY FOR PAYING OR CHARGING EXCESSIVE ADOPTION FROCESS
FEES FROM 51,000 TO $10,000; REQUIRING NONRELATIVE ADOFTIVE
PARENTS AND THEIR REPRESENTATIVES TO FILE A REPORT OF
AGREEMENTS AND DISBURSEMENTS RELATED TO THE ADOPTION
PROCESS; AMENDING SECTIONS 40-8-103, 40-8-109, 40-8-~135, AND

40-8-136, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. Section 40-8-109, MCA, is amended to read:
n40-8-109. Placement for adaoption by parents parent °——
nonrelative -

adoption by requirements before

relinquishment of parental rights. (1) Ne A parent may——make

a~-ptacement-~of who proposes to place a child for adoption

with an individual who is not a the child's stepparent or 4
member of the child's extended family untesas—tha-parenc
§itmas shall file with the district court for the county in
which the prospective adoptive parent or the parent making
the pilacement resides:

{a) a notice of parencal placement; and

{b} a relinquishment of parental rights to the
prospective adoptive parents, executed voluntarily and in

accordance with 46-6-135¢2y-through—{4} subsection (8); and

{c) the report of agreements and disbursements required

under 40-8-136.

{2y (a) The——notice——oE——pnreneai——piaccmcnt——and———the
reiinquishment——shaii—be—fiied—peéar—eo—a—parent*s-piacemcnt
of—the-chéié—uith—an—tndividuni—vhc——intend:-—te*’adapt—~the
ehitdr The notice of parental placement shat: must be signed

by the parent making the placement and must contain the

following information:
tay(i) the name and address of each birth parent, if
known, and if anknown, the steps raken to ascertain the

whereabouts of the parent or rents;
Rereapouts of ThS BATeRT O BT REFERENCE BILL
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fby(ii) the npame and address cof each  prospective
adoptive parent;

tey(iii) the name and address or expected date and
place of birth of the child:; and

td¥(iv) the name and address of counsel, gquardian ad
litem, or other representative, if any, for each of the
parties listed in tar--through--tey——of--subseetion~——+23

subsecticns {(2)(a)({i) through (2)(ajy{iii).

(b} The district court shall provide a copy of the

notice to the parent making the placement.

{3) Upon receipt of a notice of parental placement and
a—-——reiinquishment, the court shall require +that the
department examine-the—child-and-conduct-intarviaws-with-the
birth-parents-and-prospective-adoptive-parents to conduct an

investigation as-required-by--48-8-322 and report to the

court within 30 days but not earlier than 5-days 72 hours
after the birth of the child. The report must state WHETHER

COUNSELING--FOR-FHE-DIRTPH-PARENTYS-IS5-RECOMMENDER-ANE whether

the following requirements for placement have been met:

{a} that the decision to place was voluntarily made by
the birth parents;

(b) that the department has no temporary authority to
investigate or provide protective services to the family
under 41-3-402;

(c) that the birth parents eor, prospective adoptive

-3- HB 26
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parents, and their representatives have provided the court
with the report reguired by 40-8-136:

{d) that the prospective adoptive parents have been
provided a medical and social history of the child and birth
parents; and AKB

{tey——thar—the-raquirements—of-{sections-2--and--3{--have

been-met;-and

(E) THAT THE REQUIREMENTS OF [SECTIONS 2 AND 3] HAVE

BEEN MET; AND

t+te+t£¥¢E¥(F) that the proposed placement 1s in the
child's best interest.

{4) The department may contract with licensed social
workers and licensed child-placing agencies to c¢onduct the
investigations and prepare the report to the court ordered
pursuant to subsection (3).

{5} The department may charge the prospective adoptive
parents a fee, commensurate with costs, for the
investigation and report.

{6) Within 45 days of filing of the notice of parental

placement amd-the-reiinquishment and the report required by

40-8-136, the court shall schedule a hearing to coensider the
proposed adoptive placement.

(7)) (a) At least 5 days' notice of the time and place
of the hearing must be given fc the birth parents, the

prospective adoptive parents, any named guardian ad litem,

-4~ HB 26
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and the department.

{b) The hearing shaii--be is closed to all persons
except those persons entitled to notice and their
representatives or counsel.

(8) +a¥-A parent may not execute a relinquishment of

parental pights to an individual who is not the ¢hild's

stepparent or a member of the child's extended family until

the following criteria have been met:

t++tA3(1I) not less than 72 hours has elapsed singe the

birth of the c¢hild, if the perscn relinguishing parental

rights is the child's birth mother;

{2+3-tB¥(1I) the investigation or——~home--study OR HOME

STUDY required by fsection-23 SEBSEE€¥IGN-+3y [SECTION 2] has

been performed; and

t#4+3—-{€3¥{ITT) the parent has received AN¥ counseling in

accordance-~with~--fseetion--31 RECOMMENBEB--B¥--PHE--REPORF

REQUIRED--BY¥-—SUBSEETION--{3y--AND--ORBERED--BY¥-THE-COURE IN

ACCORDANCE WITH [SECTION 3].

thy——A-retinquishment—-ef-—parentat--righta--by-—-a--bireh

mother——under—-subsection——{B)--Must-be-execured-in-discrice

csure—in-rhe-preaence-of—the-diatrice-coure--judge——and—-the

prespective---pdeptive———pareantsr-——A—-relinguishment——under

subsection—{8t-by-any-person-other-+han-a-birth--mother—-—may

be--executed--before—-a-notary-publies-A-rettnguiahme=e-muse

compiy-wieh~48-6-135{3y-and-{43~

-5 HB 2o
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t8¥(9) If the court finds that all reguirements for
adoptive placement have been met, the court may issue an
order or schedule a hearing for the purpose o©f terminating
parental rights and granting temporary custody to the

prospective adoptive parents or it may issue a final decree

if a petition for adoption has been filed under 40-8-121.

The prospective adoptive parents muse shall file their
petition to adopt within 30 days of the order.

£93(10) If the court finds that all requirements for the
adoptive placement have rot been met, the court may issue
any order appropriate to protect the c¢hild, INCLUDING

GRANTING TEMPORARY CUSTODY TO THE PROSPECTIVE ADOPTIVE

PARENTS OR ISSUING A FINAL DECREE IF A PETITION FOR ADOPTION

HAS BEEN FILED UNDER 44-8-121,

(11) The court shail send a copy of the final

determination made by the court under this section to the

central office of the department."

NEW-SE€PION---Section-2---Piacement-——for---adeptieon-——by
parene——————— adepeion-——-by-—-—nonretakive———————- prepiacemeant
invescigat:on—or—hcme—seﬂéy—required—af~pcospe:tive—adoptéve
parenes~-{tiy--A--prespective--—adeoptive-~parent-who-wishas—ta
adope~a—eh§ld—uader—46—8—}BQvShaii——inieiate——the——nonagency
adoption--process—-by--requesting--an-—inveskigatisn-er—home
srudyfbyfrhp—depafcmeﬁt—ar—a—%fcensed-chi}d-piactng-—agcncy:

Buring———the~~4tnvest&gaticn~Aor‘~hcme——sbndy—-preces:T--ehe

-6- HR 26
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department-or-agency-shati-previde-the-prospective-—adoptive
parent——informarian-—regarding-the-nonagency-adopticn—process
and-a-capy-of-faseceion-34-and-this—seckions
t2y--Fhe-prespective-adoptive-parent-and-the-home-of-the
prospective-—adeptive-parent-must-be--studied--—and--evaiuated
according--to-—the--deparemensis-—or--chiid-piacing-agency'ts
atandards—for-pitacement-of-a-echiids
{33-~Phe--department—--or—-—-chitd-piacing--—agency-—-thate
conducts-~the--tnvestigation-—-or--home-study~-shati-prepare-a
written—report—contatning-the-reantta-of--the--tnavestigarvicn
or--hame——atydyr--Phe--report-must—pa-sttached-to-and-made-a
part-of-the-report-raquired-by-48-8-109{3)<
HEW-SEEPIONT--Section-3+—-Placement——-for---adoption——-by
parent----adeptien—-by-nonreiacive-——-birth-mother-connseting
regquiredr-tiy-In-an-adapeion-subtect-to-46-0-16897-enunseling
af-—the-—-birth——mother——ta-raquired--Counseling-must-atsc-be
affered-to-the-birth-fathery;-if-he-is—krown-and-avettabies
+24--Counsetrng-Mosc-be-done-by-a-staff-peracn-fram-—the
department--or-a-ticensed-chitd-pracing-agency-designated-to
provide-this-eype-of-counsetring-
t33—-Eonnsetitng-must-consist-of:
tay-—-an-expianation—-and-cansrderarian-sf-aiternatives-te
adoptten-that-are—avatlabple-ro-birth-parents—to-assist--them
tn-determratng-the—-pesc-esurse-sf-action;

tbj--detaitad-~-informarton-~--regarding---the--nonageney
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adoption-precess;—incinding-raviewing-and-providing—-a--cepy
af-fsecrian-24-and-thia-—sestions
tei~-a-—thorough--expianacion--and--consideration-of-the
regai-and-perssnat-impact-of-terminating-parentai-rights-and
of-adoptionr-and
té)--eche—compietion-of-birth-parent-seociai--and--medicat
history-formaz
t43--FPhe---—counsetor—-shati--prepare--a-—-writtepn-—-report
contatning-a-description——ef——the--topics-—covered-—and-——the
resuirs——pf-rhe-counsetingr-incivding-his-opinion-tndicating
whether-or-nor-che-bireth-parent-undersctasd--atrt--issues--and
was——capabie--of--informed--consent--—Fhis--repert--must——be
compieted--and--fited--with-the-court-ne—iater-than-the-date
the-retinquishment-of-parentai-rights-ta-exeenreds
t5%--Phe—counselaris-repert-must-be-attached-es-and-made
a-part-ef-the-repore-required-by~-46-8-109¢3}<

REW SECTION. SECTION 2. PLACEMENT FOR ADOPTION BY

PARERT -= ADOPTION BY NONRELATIVE —— PREPLACEMENT

INVESTIGATION OR HOME STUDY REQUIRED QF PROSPECTIVE ADOPTIVE

PARENT. (1) A PROSPECTIVE ADOPTIVE PARENT WHO WISHES TO

ADOPT A CHILD UNDER 46-8-109 SHALL INITIATE THE NONAGENCY

ADOPTION PROCESS BY REQUESTING AN INVESTIGATION OR HOME

STUDY _BY THE DEPARTMENT OR A LICENSED CHILD-PLACING AGENCY.

DURING THE INVESTIGATION OR__HOME STUDY PROCESS, THE

DEPARTMENT OR AGENCY SHALL PROVIDE THE PROSFECTIVE ADOPTIVE

-8~ HB 26
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PARENT INFPORMATION REGARDING THE NONAGENRCY ADOPTION FROCESS

AND A COPY QF [SECTION 3] AND THIS SECTION.

{2) THE PROSPECTIVE ADQPTIVE PARENT AND THE HOME OF THE

BROSPECTIVE ADOPTIVE PARENT MUST BE STUDIED AND EVALUATED

ACCORDING TO THE DEPARTMENT'S OR CHILD-PLACING AGENCY'S

STANDARDS FOR PLACEMENT OF A CHILD.

{(3) THE DEPARTMENT OR CHILD-PLACING AGENCY THAT

COMDUCTS THE INVESTIGATION OR HOME STUDY SHALL PREPARE A

WRITTEN REPORT CONTAINING THE RESULTS OF THE INVESTIGATION

OR HOME STUDY. THE REPORT MUST BE ATTACEED TO AND MADE A

PART OF THE REPORT REQUIRED BY 40-8-1089(3).

NEW SECTION, SECTION 3. PLACEMENT FOR ADOPTION BY

PARENT -- ADOPTION BY NONRELATIVE -- BIRTH MOTHER COUNSELING

REQUIRED. (1} IN AN ADOPTION SUBJECT TO 46-8-109, COUNSELING

OF THE BIRTH MOTHER IS REQUIRED. COUNSELING MUST ALSO BE

OFFERED TO THE BIRTH FATHER, IF HE IS KNOWN AND AVATLABLE.

{2} COUNSELING MUST BE DONE BY A STAFF PERSON FROM THE

DEPARTMENT OR A LICENSED CHILD-PLACING AGENCY CESIGNATED TO

PROVIDE THIS TYPE OF COUNSELING.

{3) COUNSELING MUST CONSIST QF:

{A) AN EXPLANATION AND CONSIDERATION OF ALTERNATIVES TO

ADOPTION THAT ARE AVAILABLE TO BIRTH PARENTS TO ASSIST THEM

IN DETERMINING THE BEST COURSE OF ACTION;

{B) DETAILED INFORMATICON REGARDING THE NONAGENCY

ADOPTION PROCESS, INCLUDING REVIEWING AND PROVIDING & COPY

-9- HB 26
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QF {SECTION 2] AND THIS SECTION;

(C)} A THOROUGH EXPLANATION AND CONSIDERATION OF THE

LEGAL AND PERSONAL IMPACT OF TERMINATING PARENTAL RIGHTS AND

OF ADOPTION; AND

(D) THE COMPLETION OF BIRTH PARENT SOCIAL AND MEDICAL

HISTORY FORMS.

{4) THE COUNSELOR SHALL PREPARE & WRITTEN REPORT

CONTAINING A DESCRIPTION OF THE TOPICS CQVERED AND THE

RESULTS OF THE COUNSELING, INCLUDING HIS OPINION INDICATING

WHETHER OR NOT TUOE BIRTH PARENT UNDERSTOOD ALI. ISSUES AND

WAS CAPABLE OF INFORMED CONSENT. THIS REPORT MUST BE

COMPFLETED AND FILED WITH THE COURT NO LATER THAN THE DATE

THE RELINQUISHMENT OF PARENTAL RIGHTS IS EXECUTED,

(5) THE COUNSELOR'S REPORT MUST BE ATTACHED TO AND MADE

A PART OF THE REPORT REQUIRED BY 40-8-109(3).

NEW SECTION. Section 4. Placement for  adoption by
parent -- adoption by relative — requirements. A parent may
relinguish parental rights for the purposes of adoption of a
child to the c¢hild's stepparent or a member of the child's
extended family. The relinguishment must be executed
voluntarily and in accordance with 40-6-135(2) through (4).
The relinquishment may be executed at any time, except that
a birth mother may not execute a relinquishment before the

child is 72 hours oid.

Section 5. sectiocn 10-8-135, MCAa, is amended to read:

-10- HB 26
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"40-8-135. Adoption Placement for adoption by parent --

adoption by nonrelative -- fees -- violation -- penalty.

(1) Reasonable adoption fees may be echarged-by--the--chitd'ls
birch--parent;—-birth-—-parentsy-—-er-—guarditan paid by the

adoptive parent for the actual cost of services documented

in the report required by 40-8-136 and approved by the
court. The cost of services must relate to:

(@) a petition for adoption;

() placement of a child;

(¢) medical care or services:

(d) prenatal care:

(e) foster care; or

{£) investigation or-heme—study:

(g) counseling; or

t£3{h) other reascnable costs.

(2} A person who knowingly offers, gives, agrees to
give, seolicits, accepts, or agrees to accept from another
perscn anything c¢f wvalue greater than that allowed under
subsection (1) commits the offense of ayin or charging
excessive adoption process fees.

(3} A person convicted of the offense of paying or
charging excessive adoption process fees may be fined an
amount not to exceed $17866 $10,000."

Section 6. Secticn 40-8-136, MCA, is amended tc read:

"40-8-136. Repert Placement for adoption by parent -—-

-11- HB 26
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adoption by nonrelative -- report of agreements and

disbursements., (1) Prior to a hearing under 40-8-109, the

birth parents er, prospective adoptive parents, and their

representatives shall file with the c¢ourt a report of
agreements and disbursements, and they shall serve a copy of

the report on the central office of the department,.

{2) The report must contain:

(4) all oral and written agreements between the parties
that relate to the future conduct of a party with respect to
the ¢hild. If an oral agreement is reported, the substance
of the agreement must be contained in the report and a copy
of the report must be served on each party to the oral
agreement. Copies of all written agreements must be attached
ta the report.

{b) a full accounting of all disbursements of anything
of value made or agreed to be made by or on behalf of the
identified adoptive parents in connection with proceedings
under this chapter. This accounting must include any
expenses related to:

(i) the birth of the child;

(ii) placement of the child with the identified adoptive

parents, including an investigation or-homa-study OR HOME

STUDY;
(111) counseling or medical or hospital care received by

the birth parent or child prior to or after the child's
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birth; and

{iv) services relating to the petition for adoption or
the placement of the child that were received by cr on
behalf of a birth parent or any other person.

{c} a statement by each person furnishing information
contained in the report, attesting to the correctness and
truthfulness of the information furnished by that person.”

Section 7. Section 40-8-103, MCA, is amended to read:

"40-8-103. Definitions. As used in this chapter, unless
the context otherwise regquires the following definitions
apply:

(1) "adoption" means the act of creating the legal
relationship between parent and child when it does not exist
genetically.

(2} "Adoptive parent" means an adult who has become the
mother or father of a child through the legal process of
adoption.

(1) "Agency" means a public or voluntary agency
licensed by any jurisdiction within the United States and
expressly empowered to place children as a preliminary to a
possible adoption.

(4) "Birth parent" means the mother or father of
genetic origin of a child but does not include a putative
father of a child.

{5) "Child" means any person under 18 years of age.
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(6} "Court" means a Montana district court or a tribal
court of any Montana Indian reservation.

(7) "Department" means the department of family

services, as established and provided for in 2-15-2401.

{8) "Extended family member" means an adult who is the
child's grandparent, aunt or uncle, or brother or sisters
niece-or-nephewr-sr-firat-—constn.

t9y--“Home—studyi-means-the--process--af-—aastspring——the

prospective——adoptive--parent-—or-—famity--to-assess-tts-own

readiness-to-adopt-and-a-decerminatron-by-rne-deparement--or

a--tieensed-—chitd-ptacing--agency——-of-the-compiiance-of-the

parent--—sr——famity-——and--irs-—-reasidenea-——-with-—-appiicabie

atandardsac

{9) "“HOME STUDY" MEANS THE PROCESS OF ASSISTING THE

PROSPECTIVE ADOPTIVE PARENT OR FAMILY TO ASSESS ITS OWN

READINESS TO ADOPT AND A DETERMINATIQON BY THE DEPARTMENT GCR

A LICENSED CHILD-PLACING AGENCY OF THE COMPLIANCE OF THE

PARENT OR FAMILY AND ITS RESIDENCE WITH APPLICAELE

STANDARDS.

t3+4¢304193(10) “Parent" means the birth or adoptive
mother or the birth, adoptive, or 1legal father whose

parental rights have not been terminated.

t26}+t311¥¢36F(11l) "Placement for adoption" means the
tvansfer of physical custody of a child with respect to whom

all parental rcights have been terminated and who is
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otherwise legally free for adoption to a person who intends
to adopt the child.

+E+t32¥¢323¥(12) “"Relinquishment" means the informed and
voluntary release in writing of all parental rights with
respect to a child by a parent to an agency or individual
pursuant to  40-6-135, eor 40-8-109, or ([secticn 4 2 4],
whichever is applicable."

NEW SECTION. Section 8. codification instruction.

(Sections SEEPEION SECTIONS 2 through—¢ THROUGH 4} are S ARE

intended to be codified as an integral part of Title 40,
chapter B, part 1, and the provisions of Title 40, chapter

8, part 1, apply to [sections S5EETION SECTIONS 2 through--+4

THROUGH 4].

NEW SECTION. Section 9. severability. If a part of
{this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION., Section 10. Effective date. [This act] is
effec:ive July 1, 1991.

—-End-

-15- HB 26
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Conference Committee
on House Bill 26
Report No., 1, April 19, 1991

Page 1 of 2

Mr. Speaker and Mr. President:

We, your Conference Committee on House Bill 26 met and considered
Senate committee on Judiciary amendments, dated February 6, 1991,
and recommend that House Bill 26 (reference copy -- salmon) be
amended as follows:

1. Title, line B.
Strike: "REQUIRING"
Insert: “"AUTHORIZING™

2, Page 3, line 1H.

Following: "ANB"

Insert: "whether counseling for the birth parents is reguired
and”

3. Page 8, line 21,
Strike: "46-B8B-109"
Insert: "40-8-109"

4. Page 9, line 14.
Strike: "46-8-109,"
Insert: "40-8-109, the department shall determine whether"

5. Page 9, line 15.
Strike: "MOTHER"
Insert: "parents”

6. Page 9, lines 15 and 16.
Fellowing: "." on line 15
Strike: remainder of line 15 through "AVAILABLE." on line 16

7. Page 9, line 17.

Following: "(2)"

Strike: "COUNSELING"®

Insert: “If required, counseling"

8, Page 9, line 21.
Strike: "ALTERNATIVES TO"

9. Page 9, line 22.

Following: "ADOPTION™

Insert: "procedures”

Following: “PARENTS"

Insert: "along with the alternative of nonrelinguishment®

ADCPT

REJECT 841057CC . HSF

April 1%, 1991
Page 2 of 2

10. Page 10, line 1,
Following: ";"

Insert: "and”
11. Page 10, line 4,
Following: "ADOPTION"

Strike: "; AND"
Insert: "7

12. Page 10, lines 5 and 6.
Strike: subsection (D) in its entirety

13. Page 11, line 13,
Following: 'Egggz“
Insert: "or home study”

And this Conference Committee report be adopted.

For the House:

Ottty it oty
Rep. Cod¥, Chai??f

e

D. “Bfown

For the Senate:

//Re . J. Rice Sen, Grosfield

cc.e ™/

#r 2t

941057CC . HSF
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HOUSE BILL NO. 26

INTRODUCED BY CODY

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO PRIVATE,
NONAGENCY ADOPTIONS; REQUFRING--COUNSBLING--POR--PHE-BIRFH
MOTHER~—-FN—-AN--ABOFPF$ON--B¥--A~-NOSNREBAPIVE;+ - —REQUIRING-——-A
PREPLAEPMENT--INVESTPIGATEON-—-OR-HOME~-SFHB¥ -8F -A-NONRELAPIVE;

PROSPECTIVE-ADOPTIVE-PARENT-AND-HOME; REQUIRINE AUTHORIZING

COUNSELING FOR THE BIRTH MOTHER IN AN ADOPTION BY A

NONRELATIVE; REQUIRING A PREPLACEMENT INVESTIGATION OR IHOME

STUDY OF A NONRELATIVE, PROSPECTIVE ADOPTIVE PARENT AND

HOME: DELETING THE REQUIREMENT THAT A PARENT RELINQUISH
PARENTAL RIGHTS PRIOR TO PLACEMENT OF A CHILD IN A
NONRELATIVE, PROSPECTIVE ADOPTIVE HOME; REQUIRING-EXEEUTION
oP-REBINQUISHMENT? -@F-PARENTAL-RIGHTS-BY-A-BIRTH-MOTHER-IN-AN
ADOPPION-DY-A-NONRELATIVE-IN--THE-~-PRESENCE--OF--A—-DISTRICT
ECOURF-IBBEE-AND-PHE-PROSPRECPIVE-ADOPTIVE~PARENTSs INCREASING
THE MAXIMUM PENALTY FOR PAYING OR CHARGING EXCESSIVE
ADOPTION PROCESS FEES FROM 51,000 TO $10,000; REQUIRING
NONRELATIVE ADCPTIVE PARENTS AND THEIR REPRESENTATIVES TO
FILE A REPORT OF AGREEMENTS AKRD DISBURSEMENTS RELATED TO THE
ADOPTION PROCESS; AMENDING SECTIONS 40-8-103, 40-8-109,
40-8-135, AND 40-8-136, MCA; AND PROVIDING AN EFFECTIVE

DATE."
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 40-8-109, MCA, is amended to read:
"40-8-109. Placement Ffor adoption by parents parent —-

adoption by

nonrelative —— requirements before

relinquishment o©of parental rights. (1) Ne A parent may-make

a-ptacement-of who proposes to place a child for adoption

with an individual who is not a the child's stepparent or a
member of the child's extended family uaniess—-the—-parent
fites shall file with the district court for the county in
which the prospective adoptive parent or the parent making
the placement resides:

{a) a notice of parental placement; and

by a relinquishment of parental rights to the
prospective adoptive parents, executed voluntarily and in

accordance with 48-6-135+2y-through-+4} subsection ({8): and

{(c) the report of agreements and disbursements required

under 40-8-1136,

{2) (a) Phe---notice--of--parentai--pitacement-—-and-—the
retinquishment-ahati-be-£fited-prior-to-a-parentis—-piacement
of--the--chitd--with--an-individuali-who-intends-cé-adept-the
chiids The notice of parental placement shail must be signed

by the parent making the placement and must contain the

following information:

tay(i) the name and address of each birth parent, if

known, and it unknown, the steps taken to ascertain the

-2- HB 26
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Conference Committee Report
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whereabouts of the parent or parents;

tb¥{ii) the name and address of each prospective
adoptive parent;

tey{iii} the name and address or expected date and
place of birth of the child; and

td¥{iv) the name and address of counsel, guardian ad
litem, or other representative, if any, for each of the
parties listed in {aj——-chrough-—tei--of--auvbsection——-+23%

subsections {2){a)({i) through [(2)(a)}(iii).

tb) The district court shall provide a copy ofF the

notice to the parent making the placement.

(3) Upon receipt of a notice of parental placement and
a--retinguishment, the court shall require that the
department examine-the-chitd-and-conduct-interviews-with-the
bireh-parents-and-prospective-adoptive-parents to conduct an

investigation ma--remuired--by--46-B-122 and report to the

court within 30 days but not earlier than 5--days 72 hours

after the birth of the child. The report must state WHEFHER

EOGENSELING-FOR-PHE-BIRFTH-PARENTS-IS-RECOMMENBEB-ANB WHETHER

COUNSELING FOR THE BIRTH PARENTS IS REQUIRED AND whether the

following requirements for placement have been met:

{a) that the decision to place was voluntarily made by
the birth parents;

{b) that the department has no temporary authority to

investigate or provide protective services to the family
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under 41-3-402;

{c) that the birth parents er, prospective adoptive

parents, and their representatives have provided the court
with the report required by 40-8-136;

(d) that the prospective adoptive parents have been
provided a medical and social history of the child and birth
parents; and ANBD

tej--~that--the--reguirements-——sf-{fasctions-2~-and-3i-have

been—-mets—and

{E) THAT THE REQUIREMENTS OF [SECTIONS 2 AND 3] HAVE

BEEN MET; AND

ter{£X{RY(F) that the proposed placement 1i1s 1in the
child's best interest.

{4) The department may contract with Llicensed social
workers and licensed child-placing agencies to conduct the
investigations and prepare the report to the court ordered
pursuant to subsection {3).

{5) The department may charge the prospective adoptive
parents a feea, commensurate with costs, for the
investigation and report.

(6) Within 45 days of filing of the notice of parental

placement and-the-relinguishment and the report reguired by

40-8-136, the court shall schedule a hearing to consider the
propesed adoptive placement.

(7) (a) At least 5 days' notice of the time and place

-4- B 26
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of the hearing must be given to the bDbirth parents, the
prospective adoptive parents, any named guardian ad litem,
and the department.

{b} The hearing shaii--be is closed to all persons
except those persons entitled to notice and their

representatives or counsel.

(8) +a¥-A parent may not execute a relinquishment of

parental rights to am _individual who is not the child's

stepparent or a member of the child's extended family until

the following criteria have been met:

ti3ta¥{I}) not less than 72 hours has elapsed since the

birth of the child, if the pergson relinquishing parental

rights is the child's birth mother;

t++}-tBY(IT) the investigation er-—home--seudy OR HOME

STUDY required by fseetion-24 SEBSEBEPION-+33 [SECTION 2] has

been performed; and

t#t4}-¢€Y(ITT) the parent has received AN¥ counseling in

aecordanee——with--{secetion--34 RECOMMENBED--B¥--PHE--REPSRY?

REQUIREB-B¥-SHUBSEEFION-t3y--ANB~-ORDERER--B¥--PHE--€OUR? 1IN

ACCORDANCE WITH [SECTION 3].

thy—-A--retingquishment——of -—parencatl--rights-——by-a-btrth

mother-under-subsection—{8y-muse--be——eoxecuted-—tn--diskrice

court——in-——tha—-preasence-of-the-diatrict-coure—4udqge-and-the

prospective-—-adeptive--parentsr---A---relingquishment——-under

subseceion-—{8}-—by-any-perscon-other—than-a-birth-mother-may
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be-executed—befofe-a—notaey—pub}icf—-ﬁ——reiinguishment——mnst

cempiy—wéeh—ée—ﬁ—kSSfaﬁ—and—{4ti

+8¥(9) If the court finds that all reguirements for
adoptive placement have been met, the court may issue an
order of schedule a hearing for the purpose of terminating
parental rights and granting temporary custody toc the

prospective adoptive parents or it may issue a final decree

if a petition for adoption has been filed under 40-8-121.

The prospective adoptive parents must shall ftile their
petition to adopt within 30 days of thé order.

+93(10) If the court finds that all requirements for the
adoptive placement have not been met, the court may issue
any order appropriate to protect the «child, INCLUDING

GRANTING TEMPORARY CUSTODY TO THE PROSPECTIVE ADOPTIVE

PARENTS OR ISSUING A FINAL DECREE IF A PETITION FOR ADOPTION

HAS BEEN FILED UNDER 40-8-12]1.

{1l) The court shall send a copy of the final

determination made by the court under this section to the

central office of the department.”

WEW-SECTION- —-Section-27--Pracement—-for---adoptien-——by
parent-—————=— adoptien---by---nonreiative————--- preptacement
énvestigation—ar—home—study-:equifed—of-prcspeetive—adcptive
pafentf—fi#—A-prespective—-adoptive——parcnt--whe-—uishes——tc
adcptAfa—‘chiid——undef—46—8-%89-3hai}-inétfate—the—nonagency

adoption-process~by~-requestfnq——an——investtga:ian——cr——home

—-6- HB 26
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study--by-the-department-or-a-iticensed-chitd-piacing-ageneyr
Burimg--the--investigation--ar--heme--study---precass;-———che
department--or-agency-shati-provide-the-prospecsive-adopeive
parent-infermarien-regarding-the-nonageney-adaption——process
and-a-copy-af-{seetion-3}-and-this—sections
t24--FThe-prespective-adepeive-sarent-and-che-home-of-the
proapective--adeptive—-—parent--must-be-scundied-and-evatuated
according-to-—-the--departmentis-—-or--ehitd-ptacing-—-ngencyla
standarda-for-piacement-of-a-chiids
t3y--The---department--—-or---chiltd-piacing--agency——thae
conducts-the-investigation-cr-home—-study--shati--prepare—-a
written--report-~containtng-the-resuits-of-the-tnvastigatien
or—home-study--Fhe-report-must-be-attached--to--and--made--a
pare-of-the-report-required-by-46-8-185¢3%+
NEW-SEEPION:--Section-3;--Placement---for---adeption-—by
parent-—--—sdoptian-by-nonretative--—-birth-mother-counseiing
required:-{i}-in-an-adoption-subject-to-46-8-109;-counseting
of-the-birth-mother-ts-required<-—-€ounseting--must--atso--be
offered-to-the-bireh-father;-if-he-ita-known-and-avartabies
t23—-Counseling--must-be-done-by-a-staff-person-from-the
department-or-a-iicensed-chiid-piacing-agency-designated--to
provide-this-type-of-counseitings
{+3¥y--€Eounseting-must—consiat-of:
tay--—an-exptanation-and-cansiderntion-of-aiternatives—to

adeopttean--that-are-avaitabte-te-birth-parents-to-sssist—them
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in-determining-the-bast-ssurse-of-actions
tbi——-detatied——informatien———ragarding--—the--—-aonagency
adeptian--process;--incinding-reviewing-and-providing-a-copy
of-{section-21-and-this—sections
tey--a-thorongh-explanatzon--and--esnaideration—-of--the
tegai-and-peraonat-impact-of-terminating-parentai-rights-and
sf-adoprions—and
td3--the--esmpltetian--af-birth-parent-ssciant-and-medicai
history-forms—
t4)Y--Fhe-—esunsetar--shatl--prepare--a--written---report
containing--a--deszription--of--the--toprca-~cevered-and-the
respits-of-ene-counsetingy-including-his-spinton--indicaring
whether-—er--not--the-birth-parent~underatood-ati-issuas—and
was--capabie—-of--informed--consents-—fhis--repert--must--be
compteted-and-fited-with-the-ecourt-no-tater——than--the--date
the-retinquishment-of-parentat-righea-is—execnteds
t5y--Fhe-eonnsetoria—repors-must-be-attached-to-and-made
a-part-of-the-repore-required-by-40-6-189{3})~

NEW SECTION. SECTICON 2. PLACEMENT FOR ADQRTION BY

PARENT ~- ADOPTION BY NONRELATIVE == PREPLACEMENT

INVESTIGATION OR HOME STUDY REQUIRED OF PROSPECTIVE ADOPTIVE

PARENT. {1) A PROSPECTIVE ADOPTIVE PARENT WHO WISHES TO

ADOPT A CHILD UNDER 46-8-189 40-8-109 SHALL INITIATE THE

NONAGENCY ADOPTION PROCESS BY REQUESTING AN INVESTIGATION OR

BOME STUDY BY THE DEPARTMENT OR A LICENSED CHILD-PLACING

-g- HB 26
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AGENCY. DURING THE INVESTIGATION OR HCOME STUDY PROCESS, THE

DEPARTMENT OR AGENCY SHALL PROVIDE THE PROSPECTIVE ADQPTIVE

PARENT INFORMATION REGARDING THE NONAGENCY ADOPTICN PROCESS

AND A COPY OF [SECTION 3] AND THIS SECTION.

(2] THE PROSPECTIVE ADOFTIVE PARENT AND THE HOME OF THE

PROSPECTIVE ADOPTIVE PARENT MUST BE STUDIED AND EVALUATED

ACCORDING TO THE DEPARTMENT'S OR CHILD-PLACING AGENCY'S

STANDARDS FOR PLACEMENT OF A CHILD.

(3) THE DEPARTMENT QR CHILD-PLACING AGENCY THAT

COKDUCTS THE INVESTIGATION OR HOME STUDY SHALL PREPARE A

WRITTEN REPORT CONTAINING THE RESULTS OF THE INVESTIGATION

OR HOME STUDY. THE REPORT MUST BE ATTACHED TO AND MADE A

PART OF THE REPORT REQUIRED BY 40-8-109(3).

NEW SECTION., SECTION 3. PLACEMENT FOR ADOPTION BY

PARENT -- ADOPTION BY NONRELATIVE -~ BIRTH MOTHER COUNSELING

REQUIRED. (1) IN AN ADOPTION SUBJECT TO 46-8-16897y 40-8-109,

THE DEPARTMENT SHALL DETERMINE WHETHER COUNSELING OF THE

BIRTH MOPHHER PARENTS IS REQUIRED. COUNSELING--MESP--ARSO--BE

OFPEREP-P6-FHE-BRPH-FAFHER7 -IP-HE-I5-KNOWN-ANB-AVAIRABRE~

{2) €OYNSEBRING IF REQUIRED, COUNSELING MUST BE DONE BY

A STAFF FPERSON FROM THE DEFPARTMENT OR A LICENSED

CHILD-PLACING AGENCY DESIGNATED TO PROVIDE THIS TYPE OF

COUNSELING.

{(3) COUNSELING MUST CONSIST OF:

(A) AN EXPLANATION AND CONSIDERATION OF AbBFERNAFIVES-¥O
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ADOPTION PROCEDURES THAT ARE AVAILABLE TO BIRTH PARENTS

ALONG WITH THE ALTERNATIVE OF NONRELINQUISHMENT TQ ASSIST

THEM IN DETERMINING THE BEST COURSE OF ACTION;

(B) DETAILED INFORMATION REGARDING THE NONAGENCY

ADOPTION PROCESS, INCLUDING REVIEWING AND PROVIDING A COPY

OF [SECTION 2] AND THIS SECTION; AND

(C) A THORQUGH EXPLANATION AND CONSIDERATION OF THE

LEGAL AND PERSONAL IMPACT OF TERMINATING PARENTAL RIGHTS AND

OF ADOPTION+-AND.

tB}--FHE--COMPEEFION--OF -BERPH-PARENT-S6ETAL-ANB-MEBICAL

HISPORY¥-FOAMS=

{4) THE COUNSELOR SHALL PREPARE A WRITTEN REPORT

CONTAINING A DESCRIPTION OF THE TOPICS COVERED AND THE

RESULTS OF THE COUNSELING, INCLUDING HIS OPINION INDICATING

WHETHER ©OR NOT THE BIRTH PARENT UNDERSTOOD ALL ISSUES AND

WAS CAPABLE OF INFORMED CONSENT. THIS REPORT MUST BE

COMPLETED AND FILED WITH THE COURT NO LATER THAN THE DATE

THE RELINQUISHMENT OF PARENTAL RIGHTS 15 EXECUTED.

(5) THE COUNSELOR'S REPORT MUST BE ATTACHED TO AND MADE

A PART OF THE REPORT REQUIRED BY 40-8-109(3).

NEW SECTION. Section 4. Placement for adoption by
parent -— adoption by relative -- requirements. A parent may
relinquish parental rights for the purposes of adoption of a
child te the child's stepparent or a member »5f the child's

extended family. The relinguishment must be executed
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voluntarily and in accordance Qith 40-6-135(2) through (4).
The relinquishment may be executed at any time, except that
a birth mother may not execute a relinquishment before the
child is 72 hours old.

Section 5. Section 40-8-135, MCA, is amended to read:

"40-8-135. Adeption Placement for adopticn by parent --

adoption by nonrelative -- fees -- violation -- penalty.

(1) Reascnable adopticn fees may be charged-by--ehe--chiidis
pireh--parenty--biveh-—parentsy--sr-—qgquardtan paid by the

adoptive parent for the actual cost of services documented

in the report required by 40-8-136 and approved by the
court. The cost of services must relace to:

(2a) a petition for adoption;

(b) placement of a child;

(c) medical care or services;

(d) prenatal care;

(e) foster care; or

(£} investigation eor-home-study OR HOME STUDY;

(g) counseling; or

t£3(h) other reasonable costs.

(2) A person who knowingly offers, gives, agrees to
give, salicits, accepts, or agrees to accept from ancther
person anything of value greater than that allowed under
subsection (1) commits the offense of paying or charging

excessive adoption process fees.
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{3) A person convicted of the offense of paying or
charging excessive adoption process fees may be fined an
amount not to exceed §i7868 $10,000."

Section 6. Section 40-8-136, MCA, is amended to read:

"40-8-136. Repart Placement for adoption by parent —-—

adoption by nonrelative -- ceport of agreements and

disbursements. (1) Prior to a hearing under 40-8-109, the

birth parents or, prospective adoptive parents, and their

representatives shall file with the court a report of
agreements and disbursements, and they shall serve & Copy of

the report on the central office of the department.

{2} The report must contain:

(a) all oral and written agreements between the patcties
that relate toc the Future conduct of a party with respect to
the child. If an oral agreement is reported, the substance
of the agreement must be contained in the report and a copy
of the repert must be served on each party to the oral
agreement. Copies of all written agreements must be attached
to the report.

{b) a Full accounting of all disbursements of anything
of value made or agreed toc be made by or on behalf of the
identified adoptive wparents in connection with proceedings
under this chapter. This accounting must inc¢lude any
expenses related to:

(1) the birth of the child;
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{ii) placement of the child with the identified adeptive

parents, including an investigation or—home-study OR HOME

STUDY ;

(iii) counseling or medical or hospital care received by
the birth parent or child pricr to o¢or after the child's
birth; and

{iv) services relating to the petition for adoption or
the placement of the child that were received by or on
behalf of a birth parent or any other person.

{c) a statement by each person furnishing information
contained in the report, attesting to the correctness and
truthfulness of the information furnished by that person.”

Section 7. Section 40-8-103, MCA, is amendeé to read:

"40-8-103. Definitions. As used in this chapter, unless
the context otherwise rcequires the following definitions
apply:

(1) "Adoption" means the act of creating the legal
relationship between parent and child when it does not exist
genetically.

{2} “"Adoptive parent" means an adult who has become the
mother or father of a child through the legal process of
adopticn.

{3} "Agency" means a public or voluntary agency
licensed by any jurisdiction within the United States and

expressly empowered to place children as a preliminary to a
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possible adoption.

{4) “"Birth parent” means the mother or father of
genetic origin of a child but does not include a putative
father of a child,

(5) "*Child" means any person under 18 years of age.

(6) "Court" means a Montana district court or a tribal
court of any Montana Indian reservation.

(7 "Department” means the department of family
services, as established and provided for in 2-15-2401.

{8) "Extended family member” means an adult who is the
child’'s grandparent, aunt or uncle, or brother or sistery
ntece—or-nephewr—or—-£firsr-counin.

$93~-tHome-studyi-means-+the--process-—of--aasiscing--the

prospective—-—adoptive—-parent—-or——famity——to-assess-its-own

resdinesa-ca-adepe-and-a-determinarton-by-the-department—-or

a--tieensed--chitd-piacing--agency-—-of-the-compiiance-of-the

parent——sr——£famity--and--its-—-residence---with---appiicabie

standards-

(9) "HOME STUDY" MEANS THE PROCESS OF ASSISTING THE

PROSPECTIVE ADOPTIVE PARENT OR FAMILY TO ASSESS ITS OWN

READINESS TO ADOPT AND A DETERMINATION BY THE DEPARTMENT OR

A LICENSED CHILD-PLACING AGENCY OF THE COMPLIANCE OF THE

PARENT OR FAMILY AND ITS RESIDENCE WITH APPLICABLE

STANDARDS.

t91430¥¢9¥(10) "Parent” means the birth or adoptive
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mother or the birth, adoptive, or legal father whose
parental rights have not been terminated.

t183¢333£303(11) "Placement for adoption” means the
transfer of physical custedy of a child with respect to whom
all parental rights have been terminated and who is
otherwise legally free for adoption to a person who intends
to adopt the child.

t23¥t32¥¢33+3(12) "Relinquishment” means the informed and
voluntary release in writing of all parental rights with
respect to a child by a parent to an agency or individual
pursuant to 40-6-135, eor 40-B-109, or ([section 4 2 4],
whichever is applicable.”®

NEW SECTION. Section B. codification instruction.

[Seerions SEEFION SECTIONS 2 ehrough-4 THROUGH 4] are IS5 ARE

intended to be codified as an integral part of Title 40,
chapter 8, part 1, and the provisions of Title 40, chapter

8, part 1, apply to [sectiona SECTION SECTIONS 2 through--4

THROUGH 4].

NEW SECTION. Section 9. sSeverability. If & part of
[this act] 1is 1invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] 1s invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severablie from the invalid applications.

NEW SECTION. Section 10. Effective date. [This act] is
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effective July 1,

1991.

-End-
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