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HOUSE BILL NO. 26 

INTRODUCED BY CODY 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 97; NOES, 0. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 48; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, CONFERENCE COMMITTEE 



APRIL 12, 1991 

APRIL 19, 1991 

APRIL 19, 1991 

APRIL 20, 1991 

REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

CONFERENCE COMMITTEE REPORT ADOPTED. 

I.N THE HOUSE 

CONFERENCE COMMITTEE REPORTED. 

SECOND READING, CONFERENCE COMMITTEE 
REPORT ADOPTED. 

THIRD READING, CONFERENCE COMMITTEE 
REPORT ADOPTED. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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HOUSi: BILL NO. 26 

INTRODUCED BY CODY 

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO PR:Iii\TE, 

NONAGENCY ADOPTIONS; REQUIRING COUNSELING FOR THE BIRTH 

MOTHER IN AN ADOPTION BY A NONRELATIVE; REQCIR:NG A 

PREPLACEMENT INVESTIGATION OR HOME STUD'{ OF A NONRELATIVE, 

PROSPECTIVE ADOPTIVE PARENT AND HO~,£; :JELETING '!'HE 

REQUIREMENT THAT A PP~ENT RELINQUISH PARENTAL RIGHTS PRIOR 

TO PLACEMENT OF A CHILD IN A NONRELATIVE, PROSPECTIVE 

ADOPTIVE HOME; REQUIRING EXECUTION OF REL:NQuiSHMENT OF 

PARENTAL RIGHTS BY A BIRTH MOTHER IN AN ADOPTION BY A 

NONRELATIVE IN THE PRESENCE OF A DISTRICT COURT JUDGE AND 

THE PROSPECTIVE ADOPTIVE PARENTS; INCReASING THE MAXIMUM 

PENALTY FOR PAYING OR CHARGING EXCESSIVE ADOPTION PROCESS 

FEES FROM $1,000 TO $10,000; REQUIRING NONRELATIVE ADOPTIVE 

PARENTS AND THEIR REPRESENTATIVES TO FILE A REPORT OF 

AGREEMENTS AND DISB~RS~MENTS RELATED TO THE ADOPTION 

PROCESS; AMENDING SECTIONS 40-8-103, 40-B-109, 40-8-135, AKD 

40--8-136, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-8-109, MCA, is amended to read: 

"40-8-109. Placement for adoption by pa~~nt~ parcr:t --

adoption by nonrelative re-auirements bt'fu:-e 
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relinquishment of Parental rights. (l) No~ parent may-ma~~ 

a-~~a~~m~nt-or ~ho proposes to place a child for adoption 

with an individual who is not a the child's stepparent or a 

member of the child's extended family c~i~~~--the--par~"~ 

~iie~ shall file ~ith the district court for the county in 

wnich the prospective adoptive parent or the parent making 

the placement resides: 

(a} a notice of parental placement; and 

(b) a relinquishment of parental rights to the 

prospective adoptive parents~ executed voluntarily and in 

accorda~ce with 46-6-i3Stit-throo9~-t4t subsection {8); and 

(c) the report_~eemen_!:s and disbu~sements requ_ired 

under 40-8-136. 

(2) l~ ~ne---not±ee--o~--pare~tal--plaeement--and--the 

re±inqtt±~hment-~ho~~-be-f±led-pr±er-~o-a-paren~~~--p±~eement 

ef--the--~h±ld--w±th--an-±ndi~idtta!-who-~nte~d~-to-adopt-the 

~hiid7 The notice of parental placement ~hBt± ~ust be signe~ 

by tne parent mak~the placement and must contain the 

following information: 

tatli_l the na.me and add:ess of each birt~ parent, .if 

known, and if unknown, the steps taken to ascertain the 

whereabouts of thP parent or pare~ts; 

tbt J.i.U the name and address of each prospective 

adoptive parent; 

tettiii) the name and address or expected da.te and 
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place of birth of the childi and 

tdt{iv) the name and addre~s of counsel, guardian ad 

litem, or other representative, if any, for each of the 

parties listed in tat--throtl~h--t~t--of--~~b~e~tion--t~t 

subsecLons ( 2) (a) ( i) through I 2) I aLLii . .U· 

(b) The d1strict court shall provide a _copy of the 

notice to the narent making the placement. 

{3) Upo~ receipt of a notice of parental placement ~~~ 

a--~e%±nqa±~hme~t, the court shall require f!:f'le:t the 

depdrtment ~xamine-th~-eh~l~-e:nd-eond~et-±nterview~-w±th-t~e 

birth-parent~-a~d-pr~~pe~t±~e-adept~~e-parent~ to conduct an 

investigation as required by 40-8-122 and report to the 

court withi~ 30 days bu: not earlier than 5--day~ 72 hours 

after the birth cf the child. The report must state whether 

the following requireme~ts for placement have been met: 

(a) that the decision to place was volu~tarily made by 

the birth parents; 

(b) :hat the department has no temporary authority to 

investiga~e or provide protective services to the family 

under 41-3-402; 

(c) Lhat the birth parents o~, prospective adoptive 

parents, and their representatives have provided th~ court 

with the report required by 40-8-136; 

(d) ttat the prospect1ve artoptive parents have been 

provided a medical a~C s~cial history of the child and b:rth 
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parents; e:f'\d. 

{e) that the requirements of [sections 2 and 31 have 

been met; and 

te7L~ that the proposed placement is in the child's 

best interest. 

(4) The department may contract with licensed social 

workers and licensed child-placing agencies to conduct the 

investigations and prepare the report to the court ordered 

pursuant to s~bsection (3). 

(5) The department may charge ~he prospective adoptive 

parents a fee, commensurate with costs, for the 

investigation and report. 

(6) Within 45 days of filing of the notice of parental 

placement ond-the-t"e~~nqtli-~h:n~n~ and the rep_s;>_r_~--~~quired by 

40-8-~_1§_, the court shall schedule a hearing to consider the 

proposed ~doptive placement. 

(7) (a) At least 5 days' notice of the time and place 

of the hearing must be given to Lhe birth parents, the 

prospective adoptive parents, any named guard~an ad litem, 

and the department. 

{b) The hearing ~ha%±--be is closed to all persons 

except those persons entitled to notice and tneir 

representatives or counsel. 

(8) (a) A_£9_~~~ ~not ~e~~--~-~i_~~-~shmen~~ 

12are_ntal rights_ to an individ·Jal who_is ~vl th_e child's 
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stepparent or a member of the child's extended family until 

the following criteria have been met: 

{i) not less than 72 hours has elapsed since the bi~~~ 

of the child, if the person relinquishing parental rights is 

the child's birth mother; 

(ii} the investigation or home stu~~quir~-~ 

(section 2] has been performed; and 

(iii) the parent has received counseling in accordance 

with [section 3]. 

(b) A relinquishment of parental rights by a birth 

mother under subsection (8) must be executed in distr~ct 

court in the presence of the district court judge and the 

prospective adoptive parents. A relinquishment under 

subsection (8) by any person other than a birth mother may 

be executed before a notary public. A relinquishment must 

comply with 40-6-135(3) and (4). 

tBt121 If the court finds that all requirements for 

adoptive placement have been met, the court may issue an 

order or schedule a hearing for the purpose of terminating 

parental rights and granting temporary custody to the 

prospective adoptive parents or it may iasue a final decree 

if a petition for adoption has been filed under 40-8-121. 

'l'he prospective adoptive parents l'lut~t shall file their 

p!tition to adopt within 30 days of the order. 

t9tllQ1 If the court finds that all requirements for the 
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adoptive placement have not been met, the court may issue 

any order appropriate co protect the child. 

l!!l_!he court shall send a copy of the final 

determination made by the court under this section to the 

central office of the department." 

NEW SECT lON. Section 2. 

parent adoption by 

Placement 

nonrelative 

for adoption by 

preplacement 

investigation or home study required of prospective adoptive 

parent. (1) A prospective adoptive parent who wishes to 

adopt a child under 46-8-109 shall initiate the nonagency 

adoption process by requesting an investigation or home 

study by the departmen: or a ~icensed child-placing agency. 

During the investigation or home study process, the 

department or agency shall provide the prospective adoptive 

parent information regarding the nonagency adoption process 

and a copy of [section 3] and this section. 

(2) The prospective adoptive parent and the home of the 

prospective adoptive paren~ must be studied and eval~ated 

according to the department's or child-placing agency's 

standards for placement of a child. 

(3} The department or child-placing agency that 

conducts the investigation or home study shall p~epare a 

written report containing the results of the investigation 

or home study. The report must be attached to and made a 

part of the report required by 40-8-109(3). 
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NEW SECTION. Section 3. Placement for adoption by 

parent -- adoption by nonrelative -- birth mother counseling 

required. (1) In an adoption subject to 46-8-109, counseling 

of the bi~th mother :s required. Counseling must also be 

offered to the birth father, if he is ~nown and available. 

(2) Counseling must be done by a staff person from the 

department or a licensed child-plac:ng agency designated to 

provide this type of counseling. 

(3) Counseling must consist of: 

(a) an explanation and cor.sidera:ion of alternatives to 

adoption that are available to birth parents to assist them 

in determining the best course of actionj 

(b) detailed information regarding the 

adoption process, including reviewing and providing 

of [section 2) and this section; 

nonagency 

a copy 

(c) a thorough explanation and consideration of the 

legal and personal impact of termi~ating parental rights and 

of adoption; and 

(d) the completion o[ birth parent social and medical 

history forms. 

( 4) The counselor shall prepare a written report 

containing a description of the topics covered and the 

results of the counseling, includi~g his opinion indicating 

whethe~ or not the birlh parent understood all 1ssues and 

was capable of informed consent. This report must be 
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completed and filed with the court no later than the date 

the relinquishment of parental rights is executed. 

(5) The counselor's report must be attached to and made 

a part of the report required by 40-8-109(3). 

NEW SECTION. Section 4. Placement for adoption by 

parent -- adoption by relative -- requirements. A pa:ent ~ay 

relinquish parental rights for the purposes of adoption of a 

child to the child's stepparent or a member cf the child's 

extended family. The relinquishment must be executed 

voluntarily and in accordance with 40-6-135(2) through (4). 

The relinquishment may be executed at any time, except that 

a birth mother may not execute a relinquishment before the 

child is 72 hours old. 

Section 5. Section 40-B-135, MCA, is amended to read: 

•40-8-135. Adoptton Placement for ~·~g~~_on_ -~_y __2arent -­

adoption by nonrelative -- fees -- violation -- penalty. 

{1) Reasonable adoption fees may be charged-by-the-child~~ 

b-i:!'th--pare~t',---bi!'th--pe:!'ent~,---or--gt~arO~an paid bv tt-.e 

adoptive parent for the actual cost of services documented 

in the report required by 40-8-136 and approved by the 

court. The cost of services must relate to: 

(a) a petition for adoption; 

(b) placement of a child; 

(c) medical care or services; 

(d) prenatal care; 

-8-
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{gl counseling; or 

tft~ other reasonable costs. 

HB 0026; 01 

(2) A person who '<no'Wingly offers, gives, agrees tv 

give, solicits, accepts, or agrees tc accept from another 

person anything of value greater than that allowed under 

subsection (1) commits the offense of ~-~ charging 

excessive adoption process fees. 

(3) A person convicted of the offense of paying or 

charging excessive adoption process fees may be fined an 

amount not to exceed $~7999 ?__:!._~_QQ." 

Section 6. Section 40-8-136, M.CA, is amended to read: 

"40-8-136. R~~e~t Placeme~t for adoption by parent 

adoption by nonrelative -- reporc of agreements and 

disbursements. (1) Prior to a hearing under 40-8-109 1 the 

birth parents o~, prospective adoptive oare~ts, and their 

representatives shall file with the court a report of 

agreements and disbursements, and they shall serve a copy of 

the report on the central office of the department. 

(2) The report must contain: 

(a) all oral and written agreements between the parti~s 

that relate to the future conduct of a party with respect to 

the child. If an oral agreement is reported, the substance 

of the agreement must be contained in the report and a copy 
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of the report must be served on each party to the oral 

agreement. Copies of all written agreements must be attached 

to the report. 

(b) a full accounting of all disburse~ents of anything 

of value made or agreed to be made by or on behalf of the 

identified adoptive parents in connect1on w1th proceedings 

under this chapter. This accounting must 1nclude any 

expenses related to: 

(i) the birth of the child; 

(ii) placement of the child with the identified adoptive 

parents, including an investigation or tome studv; 

(iii; counseling or medical or hospital care received by 

the bi~th parent or child prior to or after the chi~d's 

birth; and 

(iv) services relating 

the placement of the child 

to the petition for adoption or 

that were received by or on 

behalf of a birth parent or any other person. 

(C) a statement by each person furnishing information 

contained in the report, attesting to the correctness and 

truthfulness of the information furnished by ~hat person." 

Section 7. Sect ion 40-8-103, MCA, is amended to read: 

"40-8-103. Definitions. As used in this chapcer, unless 

the context otherwise requires the following definit1ons 

apply: 

I l) ''Adupti~'Il'' means the act of creating the legal 

-10-
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relationship between parent and child when it does not exist 

genetically. 

( 2) ''Adoptive parent'' means an adult who has become the 

mother or father of a child through the legal process of 

adoption. 

( 3) ''Agency'' means a public or voluntary agency 

licensed by any jurisdiction within the United States and 

expressly empowered to place children as a preliminary to a 

possible adoption. 

( 4) ''Birth parent'' medns the mother or father of 

genetic origin of a child but does not include a putative 

father of a child. 

( 5) 

( 6) 

''Child'' means any person under 18 years of age. 

''Court'' mean~ a Montana district court or a tribal 

court of any Montana Indian reservation. 

( 7) "Department" means the department of family 

services, as established and provided for in 2-15-2401. 

(8) ''Extended family membe~·· means an adult who is the 

child's grandparent, aunt or uncle, or brother or sister, 

n±eee-or-n~phew,-or-f~r~t-eo~~±n. 

11l______"Home study" means the proces~ of assisting the 

2rospective adoptive parent or fami:y to assess its own 

readiness to adopt and a determination by the department or 

a licensed child-placing agency of the cqmp_.!_~~-n~e of the 

E_~F!'_f?t or family and its residence with applicable 
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standards. 

t9t..L!Ql 11 Parent" means the birth or adoptive mother or 

the bir~h, adoptive, or legal father whose parental rights 

have r,.JL been terminated. 

t~St.i__l__;J_ "Placement for adoption" means the transfer of 

physical c~stody of a child with respect to whom all 

pare~tal rights have been terminated and who is otherwise 

legally free for adoption to a person who intends to adopt 

the c:-tild. 

t±~tl.J:1j_ 11 Relinquishment" means the informed and 

voluntary release in writing of all parental rights with 

~espec~ to a child by a parent to an agency or ind:vidual 

pursuar.t to 40-6-lJSL or 40-8-~09, or [section 4], whichever 

is applicable." 

NEW SECTION. Section 8. Codification instruction. 

[Sections 2 through 4] are intended to be codified as an 

integ[al part of Title 40, chapter 8, par~ :, and the 

provis1cns of Title 40, chapter 8, part l' apply to 

[sections 2 through 4]. 

NDI SECTION. Section 9. Severability. IE a part. of 

[this act] is invalid, all valid parts that are severable 

from th~ invalid part remain in effect. If a part of [this 

act 1 is invalid in one or more of its applications, the part 

rem31ns in effect 1n all valid applicat1ons that are 

25 severable from the invalid applications. 

-12-
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l NEW SECTION. Section 10. Effective date. [This act 1 is 

2 effective July 1, 1991* 

-End-
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HOUSE BILL NO. 26 

INTRODUCED BY CODY 

APPROVED BY COMMITTEE 
ON JUDICIARY 

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO PRIVATE, 

NONAGENCY ADOPTIONS; RBeHfRfH6--€98NSSbfN6--P9R--~HS-BfR~H 

M9~HSR--fN--AN--ABeP~I9N--B¥--A--N9NRBbATfYB;--RBeHfRlH6---A 

PRBPbA€BMBN~--INYSS~f6A~f9N--9R-H9MB-S~8B¥-9P-A-N9HRBbA~lVB, 

PR9SPB€~lYB--ABeP~fYB--PARBN~---ANB---H9ME; DELETING THE 

REQUIREMENT THAT A PARENT RELINQUISH PARENTAL RIGHTS PRIOR 

TO PLACEMENT OF A CHILD IN A NONRELATIVE, PROSPECTIVE 

ADOPTIVE HOME; RBe8IRlNG--BMB€8~lSH--9P--RBbfNe8lSHMBN~-9P 

PARBN~Ab-Rt6H~S-B¥-A--BlR~H--MS~HBR--lH--AN--ABSP~I9N--B¥--A 

NSHRBbA~lVB--lN--~HB--PRBSBN€B-9P-A-BlS~Rl€~-€98R~-~8e6B-ANB 

~HB-PR9SPB€~lVB-ABeP~IVB--PARBN~S; INCREASING THE MAXIMUM 

PENALTY FOR PAYING OR CHARGING EXCESSIVE ADOPTION PROCESS 

FEES FROM $1,000 TO $10,000; REQUIRING NONRELATIVE ADOPTIVE 

PARENTS AND THEIR REPRESENTATIVES TO FILE A REPORT OF 

AGREEMENTS AND DISBURSEMENTS RELATED TO THE ADOPTION 

PROCESS; AMENDING SECTIONS 40-8-103, 40-8-109, 40-8-135, AND 

40-8-136, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-8-109, MCA, is amended to read: 

.. 40-8-109. Placement for adoption by pat"ent~ parent --

adoption by nonrelative reguire:11ents before 
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relinquishment of parental rights. (1) No ~ parent mey-ma~~ 

a-piae~me~~-o£ who proposes to place a child for adoption 

with an individual who is not a the child 1 S stepparent or a 

member of the child's extended family ~n~e~~--the--pa~en~ 

f±Ye~ shall file with the district court for the county in 

which the prospective adoptive parent or the parent making 

the placement resides: 

(a) a notice of parental placement; a~d 

(b) a relinquishment of parental rights to the 

prospeclive a~~ptive parents~ executed voluntarily and in 

accordance with 46-6-l3St~t-th<otlgh-t4t subsection (8); and 

{c) the report of agreements and disbursements required 

under 40-8-136. 

(2) ~ ~he---ftot±ee--of--pare~tai--plaeeme~t--a~d--the 

reiin~tli~hmen~-sha~~-b~-fi~ed-prior-~o-a-parent~s--~~aeement 

o£--the--child--wi~h--aft-indiv±d~a~-w~o-in~ends-~o-adop~-~he 

eh~~rl. The notice of parental placement ~hall must be signed 

by the parent making the placement and must contain the 

following information: 

tetlil the name and address of each birth parent, if 

known, and if unknown, the steps taken to ascertain the 

whereabouts of the parent or parents; 

tbt Jl..U the name and address of each prospective 

adoptive parent; 

tctlllil the name and address or expected date and 

SECOND READING 
-2- HB 26 
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place of birth of the child: and 

fd7~ the name and address of counsel, guardian ad 

litem, or other representative, if any, for each of the 

parties listed in tat--thro~gh--tet--of--~~b~eetioft--t~t 

subsections (2)(a)(i) through (2)(a)(iii). 

(b) The district court shall provide a copy of the 

notice to the parent making the placement. 

(3) Upon receipt of a notice of parental placement end 

a--r~i±nq~i~hment, the court shall require ~hat the 

department exe~ine-the-chiid-and-eend~et-interviews-with-the 

b±rth-~arents-and-pro~peee±~e-adop~i~e-p~rent~ to conduct an 

investigation a~--reqttired--by--49-8-l~~ and report to the 

court within 30 days but not earlier than 5--days 72 hours 

after the birth of the child. The report must state WHETHER 

COUNSELING FOR THE BIRTH PARENTS IS RECOMMENDED AND whether 

the following requirements for placement have been met: 

(a) that the decision to place was voluntarily made by 

the birth parents; 

(b) that the department has no temporary authority to 

investigate or provide protective services to the family 

under 41-3-402: 

(c) that the birth parents o~, prospective adoptive 

parents, and their representatives have provided the court 

with the report required by 40-8-136: 

{d) that the prospective adoptive parents have been 
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provided a medical and social history of the child and birth 

parents: ~ftd AND 

tet--th8t--the--~eq~iremeftt~--o£-tseet%ons-i-~nd-3t-hoYe 

bee~-me~;-e~d 

tetiftifl that the proposed placement is in the child's 

best interest. 

14) The department may contract with licensed social 

workers and licensed child-placing agencies to conduct the 

investigations and prepare the report to the court ordered 

pursuant to subsection (3). 

(5} The department may charge the prospective adoptive 

pa[ents a fee, commensurate with costs, for the 

investigation and report. 

(6) Within 45 days of filing of the notice of parental 

placement e"d-ehe-re~~aqtti~hmeat and the report required by 

40-8-136, the court shall schedule a hearing to consider the 

proposed adoptive placement. 

(7) (a) At least 

of the hearing must be 

prospective adoptive 

and the department. 

5 days' notice of the time and place 

given to the birth parents, the 

parents, any named guardian ad litem, 

(b) The hearing ~ha~%--be is closed to all persons 

except those persons entitled to notice and their 

representatives or counsel. 

{8) tat-A parent may not execute a relinquishment of 
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parental rights to an individual who is not the child's 

stepparent or a member of the child's extended family until 

the following criteria have been met: 

tit(A) not less than 72 hours has elapsed since the 

birth of the child, if the person relinquishing parental 

rights is the child's birth mother; 

tiit-{B) the investigation cr--home-st~dy required by 

tseetion-i+ SUBSECTION (3) has been performed; and 

t~iit-(C) the parent has received ANY counseling i~ 

aeeo<da~ee--witb--feeeti~~--3+ RECO~~ENDED BY THE REPORT 

REQUIRED BY SUBSECTION (3) AND ORDERED BY THE COURT. 

tbt--A--reling~ishment--o~--parental--~igh~s--by-a-birth 

mother-~nder-s~bsect±on-t8t-m~st--be--exee~~ed--in--distriet 

eo~rt--in--the--presenee-o£-the-distriet-eotlr~-jttdge-a~d-~h~ 

p~eepeetive--adopt±ve--pa~e~e~.---A---reii~gnishme~t---~nd~~ 

~ttbeeet±o~--tBt--by-any-per~o~-othe~-than-a-birth-moeher-may 

be-~xeettted-before-a-notary-p~biie.--A--reiingtt±eh~eftt--mttet 

eom~ly-with-46-6-%35t3t-and-t4t~ 

t8t121 If the court finds that all requirements for 

adoptive placement have been met, the court may issue an 

order or schedule a hearing for the purpose of terminating 

parental rights and granting temporary custody to the 

prospective adoptive parents or it may issue a final decree 

if a petition for adoption has been filed under 40-8-121. 

The prospective adoptive parents mtl8t shall file their 
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petition to adopt within 30 days of the order. 

t9tl!Ql If the court finds that all requirements for the 

adoptive placement have not been met, the court may issue 

any order appropriate to protect the child. 

( 11) T_~ co_tl£!_ s_~al!_ send a copy of the final 

determination made by the court under this section to the 

central office of the department. 11 

NEW-SE€~i6N~--seetioft-%~--P%ae~ment--for---adoptieft---by 

pare~~--------adoptioft---by---ftOft~elaeive-------~reptaeemen~ 

±r.ve~ti9at±o~-e~-home-~e~ey-~eqtti~ed-~£-pro~pee~ive-adop~i~e 

parent.-t~t-A-proepeet±~e--ad~pe±ve--parent--who--wishes--to 

edopt--a--enild--~nde<-46-8-199-snall-initiate-tne-nofta~eftey 

adoptio~-preeese-by--reqHeeting--an--inve~t±gation--or--ftome 

stttdy--by-th~-de~artmeftt-o<-a-%ieeftsed-ehild-plaein9-S9~ftey~ 

BHri~g--the--i~veetigaeion--o~--home--stttey---proeeee,---tfte 

department--or-age~ey-shali-prov±de-the-proepeet±ve-adopt±ve 

pa~ent-inro~maeion-regarding-the-nonageney-adopt~on--p~oeeee 

a~d-a-eopy-o£-fseetion-37-and-th±s-see~iOft• 

t~t--The-proepeet_ive-adoptive-petrent-a!"'.d-the-i"':ome-o!-the 

proepeet+ve--adoptive--pare~t--must-be-stttd±ed-a~e-evai~ated 

aeeord+ng-to--the--departmentLs--or--ehiid-piae±n9--ageney~s 

etandards-~or-piaeement-o£-a-eh±ido 

t3t--Tne---d~partm~nt---o<---ehild-p%aeift9--S9eney--that 

eondttete-the-±nvest±gatioft-or-home--study--shalt--p~epare--a 

writee~--report--eoneaining-the-resuits-o£-the-i~ve~t±gatio~ 
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er-heme-et~dy.-~he-~eport-m~st-be-ae~aehed--te--snd--m~de--a 

par~-ef-~he-repert-req~±red-by-49-8-l89t3t• 

NHW-SEE~IeN.--seet±eft-3.--Plaeeme"t---Eer---adeptioft--by 

parent----adop~ion-by-no"r~iati¥e----b~~eh-mother-eounseiing 

req~iredo-tit-in-an-adoptien-s~bjeet-to-46-8-169,-eo~nseling 

ef-the-birth-mother-±s-req~iredo--eo~nselin9--mtl~t--aise--be 

offe~ed-to-the-birth-father,-i£-he-is-known-and-availableo 

tZt--eounseling--mtlst-be-done-by-a-etaf~-person-f~om-the 

department-or-a-lieeneed-ehi%d-~laein~-a~eney-desi~nated--to 

provide-this-type-o£-eo~nselin~· 

t3t--Ee~"~el±ft9-m~~t-eefts±st-ee• 

tat--an-expianation-and-eonsideration-o£-alternatives-to 

adoption--~ha~-ere-evei%eb%e-to-birth-pare~t~-to-a~~ist-tftem 

ift-determ±n±ng-the-be~t-cottrse-of-setio~; 

tbt--deteiled--informatio~---regardi~g---the---nona~eney 

adoption--proee~s7--inei~ding-reviewing-and-providing-a-eopy 

of-tsee~ien-~1-and-thi~-seetion; 

tet--a-thorott~h-exp±anation--and--eonsideration--of--the 

iegai-and-personai-impaet-o£-terminat±n9-parental-rights-and 

o£-edoption;-and 

tdt--the--eemplet±eft--ee-birth-pareftt-~ee±al-a"d-medieai 

ftistery-£ormso 

t4t--~he--eo~nseier--shaii--prepare--a--written---report 

eont8inin9--a--deser±ption--of--the--topie~--eovered-and-the 

restllts-of-the-eottnseling,-ineittdi~9-his-o~±n±on--±ndieetin9 
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whether--or--not--the-e±rth-parent-ttnderstood-aii-issttes-and 

was--capable--o£--in£ormed--eonsent•--~his--report--must--be 

eempiet~d-aftd-f±ied-with-the-ee~rt-fte-later--~haft--~he--da~e 

t~e-reiinqttisament-of-pare~tai-rights-is-exeettted~ 

t5t--~he-eottnselor~s-report-mttst-be-attaehed-~o-and-made 

~-part-ef-the-r~pert-req~±red-by-49-B-i69t3t• 

NEW SECTION. Section 2. Placement for adoption by 

parent -- adoption by relative -- requirements. A parent may 

relinquish parental rights for the purposes of adoption of a 

child to the child's stepparent or a member of the child's 

extended family. The relinquishment must be executed 

voluntarily and in accordance with 40-6-135(2) through (4). 

The relinquishment may be executed at any time, except that 

a birth mother may not execute a relinquishment before the 

child is 72 hours old. 

Section 3. Section 40-8-135, MCA, is amended to read: 

•40-8-135. Adoption Placement for adoption by parent -­

adoption by nonrelative -- fees -- violation -- penalty. 

(1) Reasonable adoption fees may be ehar9ed-by--the--eh±ld~~ 

b±rth--pare"t7--b%~th--p8re"ts7--or--~~a~dian paid by the 

adoptive parent for the actual cost of services documented 

in the report required by 40-8-136 and approved by the 

court. The cost of services must relate to: 

(a) a petition for adoption; 

(b) placement of a child: 
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(c) medical care or services; 

(d] prenatal care; 

(e) foster care; o~ 

(f) investigation er-fteme-~t~dy; 

(g) counseling: or 

tft~ other reasonable costs. 

HB 0026/02 

(2) A person who knowingly offers, gives, agrees to 

give, solicits, accepts, or agrees to accept from another 

person anything of value greater than that allowed under 

subsection (1) commits the offense of paying or charging 

excessive adoption process fees. 

(3) A person convicted of the offense of paying or 

charging excessive adoption process fees may be fined an 

amount not to exceed $iTeee $10,000." 

Section 4. Section 40-8-136, r-ICA, is amended to read: 

"40-8-136. Repo~~ Placement for adoption by parent --

adoption by nonrelative -- report of agreements and 

disbursements. (1) Prior to a hearing under 40-8-109, the 

birth parents or, prospective adoptive parents, and their 

representatives shall file with the court a report of 

agreements and disbursements, and they shall serve a copy of 

the report on the central office of the department. 

(2) The report must contain: 

(a) all oral and written agreements between the parties 

that relate to the future conduct of a party with respect to 
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the child. If an oral agreement is reported, the substance 

of the agreement must be contained in the report and a copy 

of the report must be served on each party to the oral 

agreement. Copies of all written agreements must be attached 

to the report. 

(b) a full accounting of all disbursements of anything 

of value made or agreed to be made by or on behalf of the 

identified adoptive 

under this chapter. 

expenses related to: 

parents in connection with proceedings 

This accounting must include any 

(i) the birth of the child; 

(ii} placement of the child with the identified adoptive 

parents, including an investigation or-home-se~Oy; 

(iii) counseling or medical or hospital care received by 

the birth parent or child prior to O[ after the child's 

birth; and 

{iv) services relating to the petition for adoption or 

the placement of the child that were received by or on 

behalf of a birth parent or any other person. 

(c) a statement by each person furnishing information 

contained in the report, attesting to the correctness and 

truthfulness of the information furnished by that person." 

Section 5. Section 40-8-103, r-ICA, is amended to read: 

"40--8-103. Definitions. As used in this chapter, unless 

the cOillt•xt otherwise requires the following definitions 
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apply: 

(1) "Adoption•• means the act of creating the legal 

relationship between parent and child when it does not exist 

genetically. 

{2) "Adoptive parent" means an adult who has become the 

mother or father of a child through the legal process of 

adoption. 

(3) ''Agency" means a public or voluntary agency 

licensed by any jurisdiction within the United States and 

expressly empowered to place children as a preliminary to a 

possible adoption. 

(4) ''Birth parent'' means the mother or father of 

genetic origin of a child but does not include a putative 

father of a child. 

(5) uchild" means any person under 18 years of age. 

(6) 11 Court" means a Montana ~district court or a tribal 

court of any Montana Indian reservation. 

(7) "Department 11 means the department of family 

services, as established and provided for in 2-15-2401. 

(8) 11 Extended family member" means an adult who is the 

child's grandparent, aunt or uncle, or brother or sister, 

rtieee-or-nephew,-or-fi~et-cottsin. 

t9t--uHome--eeHdy~--means--t~e--proee~s-o£-a~sistirtg-tke 

prospeet ±ve -e:aopt i- ve -pllrertt -or --far~:~± l-y--to- -asses~_- -its --own 

~eadiness--to-adopt-and-a-dete~mination-by-the-depa~t~ent-o~ 
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a-%ieeneed-ebi~d-p%eeing-ageney-ef--the--eomp%ianee--o£--the 

parent---or---~amiiy---end--ite--reeidenee--witft--appiieabie 

standards. 

t9tt±9t(9 I "Parent" means the birth or adoptive mother 

or the birth, adoptive, or legal father whose parental 

rights have not been terminated. 

t%9ttHt ( 10) "Placement for adoption" means the transfer 

of physical custody of a child with respect to whom all 

parental rights have been terminated and who is otherwise 

legally free for adoption to a person who intends 

the child. 
to adopt 

Hitti~tl 11) "Relinquishment" means the informed and 

voluntary release in writing of all parental rights with 

respect to a child by a parent to an agency or individual 

pursuant to 40-6-135~ or 40-8-109, or [section 42], 

whichever is applicable." 

NEW SECTION. Section 6. Codification instruction. 

[S~etio~~ SECTION 2 thro~gh--4] ar~ IS intended to be 

codified as an integral part of Title 40, chapter 8, part 1, 

and the provisions of Title 40, chapter 8, part 1, apply to 

[~eetions SECTION 2 thro~gh-4]. 

NEW SECTION. Section 7. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 
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1 remains in effect in all valid applications that are 

2 severable from the invalid applications. 

3 NEW SECTION. Section 8. Effective date. [This act) is 

4 effective July 1, 1991. 

-End-
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HOUSE BILL NO. 26 

INTRODUCED BY CODY 

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO PRIVATE, 

NONAGENCY ADOPTIONS; RBeHiRING--ESHNSEbfNG--PSR--~HB-BIR~H 

~BR--IN--AN--ABeP~i6N--B¥--A--N6NREbA~iYB~--RBeHIRIN6---A 

PRBP&AEBMEN~--iNYBS~i6A~tSN--SR-H6MB-S~BBY-6P-A-N6NRBbA~iVBT 

PR6SPBE~iYB--ABeP~iVB--PARBNT---ANB---H6MB7 DELETING THE 

REQUIREMENT THAT A PARENT RELINQUISH PARENTAL RIGHTS PRIOR 

TO PLACEMENT OF A CHILD IN A NONRELATIVE, PROSPECTIVE 

ADOPTIVE HOME; RBQHIRfN6--BHEEB~f6N--8P--REbtNeHtSHMENT-6P 

PAREN~A&-RtGHTS-BY-A--BfRTH--MSTHER--IN--AN--ABePTf6N--BY--A 

N6NREbATIVB--iN--THE--PRBSENeB-6P-A-BiSTRie~-eeHR~-~HB6B-ANB 

~HB-PR6SPBe~tVB-ABeP~iYE--PAREN~S~ INCREASING THE MAXIMUM 

PENALTY FOR PAYING OR CHARGING EXCESSIVE ADOPTION PROCESS 

FEES FROM $1,000 TO $10,000; REQUIRING NONRELATIVE ADOPTIVE 

PARENTS AND THEIR REPRESENTATIVES TO FILE A REPORT OF 

AGREEMENTS AND DISBURSEMENTS RELATED TO THE ADOPTION 

PROCESS; AMENDING SECTIONS 40-8-103, 40-8-109, 40-8-135, AND 

40-8-136,. MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-8-109, MCA, is amended to read: 

"40-8-109. Placement for adoption by par~"t~ parent --

adoption by nonrelative -- requi reLnents _ before 

~n> , .. .,,.,, •• Coundl 
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relinquishment of parental rights. (1) No ~ parent may-aa~e 

a-piae~me"t-ef who proposes to place a child for adoption 

with an individual who is not a the child's stepparent or a 

member of the child's extended family ~nless--~he--paren~ 

fties shall file with the district court for the county in 

which the prospective adoptive parent or the parent making 

the placement resides: 

(a) a notice of parental placement; and 

(b) a relinquishment of parental rights to the 

prospective adoptive parents~ executed voluntarily and in 

accordance with 49-6-i3St2t-thro~gh-t4t subsection (8); and 

(c) the report of agreements and disbursements required 

under 40-8-136. 

(2) ~ ~he---ftottee--o£--pare"tai--piae~m~"t--a"d--the 

relinq~ishmen~-shai~-be-fiied-prior-to-e-par~n~~s--placement 

cf--the--ehtid--wtth--a"-t"divtd~at-whe-iftte"d~-to-adcpt-the 

ehiid~ The notice of parental placement shell must be signed 

by the parent making the placement and must contain the 

following information: 

tatill the name and address of each birth parent, if 

known, and if unknown, the steps taken to ascertain the 

whereabouts of the parent or parents; 

tbtli.ll the name and address of each prospective 

adoptive parent: 

tet(iii) th<' name and address or expected date a••·' 
THIRD READING 
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place of birth of the child; and 

tdt~ the name and address of counsel, guardian ad 

litem, or other representative, if any, for each of the 

parties listed in tat--thre~qh--tet--ef--s~bseetio~--t2t 

subsections (2)(a)(i) through (2)(a)(iii). 

(b) The district court shall provide a copy of the 

notice to the parent making the placement. 

(3) Upon receipt of a notice of parental placement and 

a--reiinqaishment, the court shall require that the 

department exe~ifte-the-ehild-and-eond~et-intervi@w~-wit"-the 

b~r~h-parents-aftd-p~o~peeti~e-adoptive-pare~te to conduct an 

investigation a~--r~q~ir~d--by--49-8-i~i and report to the 

court within 30 days but not earlier than 5--days 72 hours 

after the birth of the child. The report must state WHETHER 

COUNSELING FOR THE BIRTH PARENTS IS RECOMMENDED AND whether 

the following requirements for placement have been met: 

(a) that the decision to place was voluntarily made by 

the birth parents; 

(b) that the department has no temporary authority to 

investigate or provide protective services to the family 

under 41-3-402; 

(c} that the birth parents or, prospective adoptive 

~ents, and their representatives have provided the court 

with the report required by 40-8-136; 

(d) that the prospective adoptive parents have been 
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provided a medical and social history of the child and birth 

parents; a~d AND 

tet--that--the--req~irements--of-fseet~ens-i-and-3t-ha¥e 

been-met;-and 

tet~ that the proposed placement is in the child's 

best interest. 

(4) The department may contract with licensed social 

workers and licensed child-placing agencies to conduct the 

investigations and prepare the report to the court ordered 

pursuant to subsection (3). 

(5) The department may charge the prospective adoptive 

parents a fee, commensurate with costs, for the 

investigation and report. 

(6) Within 45 days of filing of the notice of parental 

placement aftd-~h~-r~!inqtliehm~n~ and the report required by 

40-8-136, the court shall schedule a hearing to consider the 

proposed adoptive placement. 

(7) (a) At least 5 days' notice of the time and place 

of the hearing must be given to the birth parents, the 

prospective adoptive parents, any named guardian ad litem, 

and the department. 

(b) The hearing shs~~--be is 

except those persons entitled 

representatives or counsel. 

closed to all persons 

to notice and their 

(8) tnt-A parent may not execute a relinquishment of 
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parental rights to an individual who is not the child's 

stepparent or a member of the child's extended family until 

the following criteria have been met: 

t±t(AJ not less than 72 hours has elapsed since the 

birth of the child, if the person relinquishing parental 

rights is the child's birth mother; 

tiit-(B) the investigation er--heme-st~ey requ1red by 

tseetie"-~~ SUBSECTION (3) has been performed; and 

tiiit-(C) the parent has received ANY counseling in 

aeeerea"ee--with--fseetie"--3~ RECOMMENDED BY THE REPORT 

REQUIRED BY SUBSECTION (3) AND ORDERED BY THE COURT. 

tbt--A--reli"q~ishme"t--e£--pare"tal--riqhts--by-a-birth 

me~her-ander-s~beeetien-tSt-m~st--be--e~ec~ted--in--d~etrtet 

ea~rt--ift--the--preeenee-oE-the-a~striet-eo~rt-;u&ge-and-ehe 

prospective--oeeptive--parente.---A---relingnishmeftt---~nder 

sHbeectio"--t9t--by-any-perseft-other-tha"-a-birth-mether-may 

be-exeented-befere-a-notary-pabi~eo--A~-reling~~~hmen~--mtt~t 

eemply-with-49-6-135t3t-aftd-t4tT 

t8tl!l If the court finds that all requirements for 

adoptive placement have been met, the court may issue an 

order or schedule a hearing for the purpose of terminating 

parental rights and granting temporary custody to the 

prospective adoptive parents or it may issue a final decree 

if a petition for adoption has been filed under 40-8-121. 

The prospective adoptive parents m~~t shall file their 
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petition to adopt within 30 days of the order. 

t9ti!Ql If the court finds that all requirements for the 

adoptive placement have not been met, the court may issue 

any order appropriate to protect the child. 

(11) The court shall send a copy of the final 

determination made by the court under this section to the 

central office of the department." 

NHW-see~i9NT--Seetio"-zT--Plaeem~"t--fer---adeptien---by 

pare"t--------adeptioft---by---"e"relative-------prepiaeement 

investigetien-er-home-st~dy-reqnired-ef-prospeetive-adop~~ve 

parento-tlt-A-proepeeti~e--aeopeive--parent--who--w~she~--to 

adept--a--ehild--~ftder-46-9-199-shall-i"itiate-the-"e"ag~ney 

adoptieft-pree~ss-by--reqttes~ing--an--investigatioft--or--home 

st~dy--by-th~-d~partmeftt-er-a-lie~"sed-ehile-plae~"g-age"eyT 

9~ring--th~--investigation--er--heme--stady---pree~SS7---~he 

~epartmefte--or-agency-sha%i-previde-the-prospeetive-ado~tive 

~arene-ift£ormation-regcrdiftg-the-ftonageney-adoptie~--proe@s~ 

and-a-eepy-ef-fseetie"-31-a"d-this-sectieftT 

t~t--~he-prespee~ive-adeptive-pareftt-and-the-heme-ef-the 

prospeetive--adopti~e--pareftt--m~st-h~-st~died-aftd-eva%~ate8 

8eeordiftg-to--the--department~s--or--ehild-plaeinq--a~eney~s 

~tanderds-for-plaeement-o£-a-ehi%dT 

t3t--~he---departme"t---er---ehi±d-plaeiftq--aqeftey--that 

eond~et~-the-investigation-or-home--et~dy--shall--prepare--a 

w~itten--report--eon~aifting-the-res~its-ef-the-investigation 
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er-hem~-atady~-~he-repo~t-maat-ee-attaehed--te--aftd--mad~--a 

part-ef-th~-report-~e~a~red-by-48-8-l89t3t~ 

HHW-see~i9NT--9~~t~eft-3~--Plaeem~ftt---fer---adeptieft--ey 

paren~----adep~ien-by-nonrela~i¥~----h~rth-mother-eottnseli~~ 

r~qaired~-tit-fft-aft-adeptieft-sae;eet-to-46-8-1897-eeaftaelift~ 

e£-the-bir~h-mothe~-ia-re~~~red.--eo~n8elin~--mtt~t--a%~o--be 

effered-te-the-birth-fath~rT-~f-he-is-~ftOwft-aftd-a~ailaeie~ 

tit--eeanaelift~--maat-ee-done-ey-a-staff-person-frem-the 

deper~men~-er-a-iieensed-child-piaein~-ageney-designated--~e 

previde-thia-type-of-eottnselin~. 

t3t--eonnseling-m~st-eenaiat-e~~ 

tat--en-explanation-and-eonsideration-of-alt~r~ati•es-to 

aeo~tion--that-are-avaiiable-to-birth-parenta-to-a~aist-them 

in-determinin~-the-hest-eottrse-o£-ection~ 

fbt--detailed--infermation---re~ardin~---the---nonaqeney 

adoptien--p~eeess7--incittding-reviewi~g-aftd-proYiding-a-eopy 

ef-fseetion-it-and-this-eeetieft~ 

tei--a-~horough-~xpla~a~ion--a~d--considera~io~--ef--the 

iegei-and-p@rsonal-impaet-ef-terminatin~-parental-ri~hts-and 

ef-adoptien~-and 

tdt--the--eempletion--ef-birth-pareftt-aeeial-and-medieal 

hietery-forms. 

t4t--The--eouns~ler--shai%--prepare--a--writre~---repert 

containing--a--deseription--of--the--topies--eevered-and-~he 

re~ults-of-the-eounseling,-ineluding-his-opinion--indieating 
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whether--or--not--the-birth-parent-tlnderstood-aii-iesues-and 

was--capabie--o£--informed--eonsent~--~his--report--MdS~--be 

eompleted-and-£iied-with-the-eo~rt-no-later--than--the--date 

the-reitnqtlishmen~-o£-parentai-rights-is-exee~tedT 

tSt--~he-eottnaeler"a-report-mttat-ee-attaehed-te-and-made 

a-part-ef-th@-report-reqttired-by-48-B-189t3tT 

NEW SECTION. Section 2. Placement for adoption by 

parent -- adoption by relative -- requirements. A parent may 

relinquish parental rights for the purposes of adoption of a 

child to the child's stepparent or a member of the child's 

extended family. The relinquishment must be executed 

voluntarily and in accordance with 40-6-135(2) through (4). 

The relinquishment may be executed at any time, except that 

a birth mother may not execute a relinquishment before the 

child is 72 hours old. 

Section 3. Section 40-8-135, MCA, is amended to read: 

•40-8-135~ Adep~ion Placement for adoption by pa~ent --

adoption by non~elative fees violation -- penalty. 

(1) Reasonable adoption fees may be ehar~ed-ey--the--eh~rd"s 

eirth--parefteT--eirth--parentS7--er--gaardien paid by the 

adoptive parent for the actual cost of services documented 

in the report required by 40-8-136 and approved by the 

court. The cost of services must relate to: 

(a) a petition for adoption: 

(b) placement of a child: 
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(d) prenatal care, 

(e) foster care1 or 

(f) investigation e~-hem@-st~dy: 

(g) counseling= or 

tft~ other reasonable costs. 

HB 0026/02 

(2) A person who knowingly offers, gives, agrees to 

give, solicits, accepts, or agrees to accept from another 

person anything of value greater than that allowed under 

subsection (1) commits the offense of paying or charging 

excessive adoption process fees~ 

(3) A person convicted of the offense of paying or 

charging excessive adoption process fees may be fined an 

amount not to exceed $-17 999 $10,000. •• 

Section 4. Section 40-8-136, MCA, is amended to read: 

"40-8-136. Report Placement for adoption by parent --

adoption by nonrelative -- report of agreements and 

disbursements. (l) Prior to a hearing under 40-8-109, the 

birth parents o~, prospective adoptive parents, and their 

representatives shall file with the court a report of 

agreements and disbursements, and they shall serve a copy of 

the report on the central office of the department. 

(2) The report must contain: 

(a} all oral and written agreements between the parties 

that relate to the future conduct of a party with respect to 

-9- HB 26 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0026/02 

the child. If an oral agreement is reported, the substance 

of the agreement must be contained in the report and a copy 

of the report must be served on each party to the oral 

agreement. Copies of all written agreements must be attached 

to the report. 

(b) a full accounting of all disbursements of anything 

of value made or agreed to be made by or on behalf of the 

identified adoptive parents in connection with proceedings 

under this chapter. This accounting must include any 

expenses related to: 

(i) the birth of the child: 

(ii) placement of the child with the identified adoptive 

parents, including an investigation er-ftome-study; 

(iii) counseling or medical or hospital care received by 

the birth parent or child prior to or after the child's 

birth; and 

(iv) services relating to the petition for adoption or 

the placement of the child that were received by or on 

behalf of a birth parent or any other person. 

(c) a statement by each person furnishing information 

contained in the report, attesting to the correctness and 

truthfulness of the information furnished by that person." 

Section 5. Section 40-8-103, MCA, is amended to read: 

•40-8-103. Definitions. As used in this chapter, unless 

the context otherwise requires the following definitions 
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apply: 

( ll "Adoption" means the act of creating the legal 

relationship between parent and child when it does not exist 

genetically. 

(2) nAdoptive parent" means an adult who has become the 

mother or father of a child through the legal process of 

adoption. 

(3) "Agency" means a public or voluntary agency 

licensed by any jurisdiction within the United States and 

expressly empowered to place children as a preliminary to a 

possible adoption. 

(4) ''Birth parent'' means the mother or father of 

genetic origin of a child but does not include a putative 

father of a child. 

(5) "Child" means any person under 18 years of age. 

(6) "Court" means a Montana district court or a tribal 

court of any Montana Indian reservation. 

(7) "Department" means the department of family 

services, as established and provided for in 2-15-2401. 

(8) "Extended family member" means an adult who is the 

child•s grandparent, aunt or uncle, or brother or sister, 

nieee-or-n~ph~w,-~r-£i~st-ee~~in. 

!9}--uHome--s~udy•--means--~he--process-o£-as~isting-the 

p~os~etiv~-edoptiY~-parent-o~--faft,ily--to--assess--i~~--own 

reetdiness--~o-adopt-and-a-determinl!tte_rt-by-the-department-or 
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a-lieensed-ehild-piae~n,-ageney-e!--the--eem~iianee--of the 

parent---er---famiiy---and--its--residenee--with--applieable 

8tar~dard,..,. 

t9tt:J::8t(9) "Parent 11 means the birth or adoptive mother 

or the birth, adoptive, or legal father whose parental 

rights have not been terminated. 

tl9tfllt(l0) "Placement for adoption" means the transfer 

of physical custody of a child with respect to whom all 

parental rights have been terminated and who is otherwise 

legally free for adoption to a person who intends to adopt 

the child. 

flltfl2t(ll) "Relinquishment" means the informed and 

voluntary release in writing of all parental rights with 

respect to a child by a parent to an agency or individual 

pursuant to 40-6-135L er 40-8-109, or [section •21, 

whichever is applicable." 

NEW SECTION. Section 6. Codification instruction. 

[S~etie~s SECTION 2 through--4) ar~ IS intended to be 

codified as an integral part of Title 40, chapter 8, part 1, 

and the provisions of Title 40, chapter 8, part 1, apply to 

[~eetio"" SECTION 2 threugh-4). 

NEW SECTION. Section 7. Severability. If a part of 

[this act) is invalid, all valid parts that are severable 
from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 
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1 remains in effect in all valid applications that are 

2 severable from the invalid applications. 

3 NEW SECTION. Section 8. Effective date. [This act J is 

4 effective July 1, 1991. 

-End-
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SENATE STANDING COMMITTEE REPORT 

MR, PRESIDENT 1 

Page 1 of 4 
February 6, 1991 

We, your committee on Judiciary having had under consideration 
House Blll No. 26 (first reading copy-- white), respectfully 
report that House Bill No. 26 be amended and as so amended do 
pass: 

1. Title, line B. 
Following: '"tteH-8-;" 
Insert: "REQUIRING COUNSELING FOR THE BIRTH MOTHER IN AN ADOPTION 

BY A NONRELATIVE: REQUIRING A PREPLACEHENT INVESTIGATION OR 
HOME STUDY OF A NONRELATIVE, PROSPECTIVE ADOPTIVE PARENT AND 
HOME;" 

2. Pag:e 3, lines 14 and 15. 
Following, ~stateM on line 14 
Strike~ re•ainder of line 14 through "~· on line 15 

3. Page 4, line 2. 
Strike: ·MW.· 

4. Pa9e 4, line 4. 
Folloving1 ""tm"¢"" 
Insert1 "(e) that the requirements of {sections 2 anO 3] have 

bl!l~n met; and"" 

5. Page 4, linef5. 
Strike: "ml.'" 
Insert: "(f)" 

6. Page 5, line 4. 
Strike: .. ill.." 
Insert1 "(i). 

7. Page 5, line 7. 
Strike: "l.!U_" 
Insert: "(ii)" 
Following: ·~· 
Insert: .. or home study" 

271507SC.Sji 

8. Page 5, line~. 
Strik.e1 "SUBSECTION \3)" 
Insert' "(section 2)'" 

9. Page 5, line 9. 
Strike: "l..f.1_ .. 
Insert .... {iii)" 
Strike, "ANY'" 

10. Page 5, lines 10 and 11. 
Following: "f3eetion Jl" on line 10 

Page 2 of 4 
February 6, 1991 

Strike' remainder of line 10 throuqh ~coURT" on line 11 
Insert' "in accordance with (section 3-]-.---

11. Page 6, line 4. 
Following1 "chlld" 
Insert, ", including granting temporary custody to the 

prospective adoptive parents or issuing a final decree if a 
petition for adoption has been filed under 40-8-121" 

12. Page 8, line 7. 
Following1 line 6 
Insert, "NEW SECTION. Section 2. Placeaent for adoption by 

parent -- adoption by nonrelative -- preplaceaent 
investigation or ha•e study required of prospective adoptive 
parent. ll) A prospective adoptive parent who wishes to 
adopt a child under 46-8-109 shall initiate the nonagency 
adoption p~ocess by requesting an investigation or ho~e 
study by the department or a licensed child-placing agency. 
During the investigation or home study process, the 
d~partment or agency shall provide the prospective adoptive 
parent information regarding the nonagency adoption process 
and a copy of (section 3] and this section. 

(2) The prospective adoptive parent and the home of 
the prospective adoptive parent must be studied and 
evaluated according to the department's or child-placing 
agency's standards for placement of a child. 

{3) The department or child-placing agency that 
conducts the investigation or home study shall prepare a 
written report containing the results of the investlgation 
or home study. The report must be attached to and made a 
part of the report required by 40-8-109(3). 

SENATE 
1113 z." 
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Page 3 of 4 
February 6, 1991 

NEW SECTION. Section 3. Placement for adoption by 
parent -- adoption by nonrelative -- birth •other 
couneeling required. (1} In an adoption subject to 46-8-
109, counseling of the b1rth mother is required. Counseling 
must also be offered to the birth father, if he 1s known and 
available. 

(2) Counsel1ng must be done by a staff person fro~ :t1e 
department or a licensed child-placing agency designated ~o 
provide this type of counsel1ng. 

(3) Counseling must consist of: 
(a) an explanation and considerat1an at alternatives 

to adoption that are available to birth parents to assist 
them in determining the best course of action; 

(b) detailed ~nformation regarding the nonagency 
adoption process, including reviewing and providlng a copy 
of (section 2] and this section; 

(c) a thorough explanation and consideration of the 
legal and personal impact of termina~ing parental rights and 
of adoption, and 

(d) the co~pletion of birth parent social and medical 
hlstory forms. 

(4) The counselor shall prepare a written report 
containing a ctescrip~ion of the topics covered and the 
results of the counseling, including his opinion indicating 
whether or not the birth parent understood all issues ana 
was capable of infor•ed consent. This report must be 
completed and filed with the cour~ no later than the date 
the relinquishment of parental rights is executed. 

(5) The counselor's report must be attached to and 
wade a part of the report required by 40-8-109(3) .~ 

Renumbert subsequent sections • 
13. Page 10, l1ne 13. 
Following: "~" 
Insert: "or home study" 

14. Page 12, line 4. 
Following: line 3 
Insert: "(9) "Home study" means the process of assist1ng the 

prospective adoptive parent or family to assess its own 
readiness to adopt and a determinat1on by the department or 
a licensed child-placing agency of the compliance of the 
parent or fam1ly and its residence w1th applicable 
standards." 

Renumber: subsequent subsections 

271507SC.Sji 

• 
15. Page 12, line 15. 
Strike, "2.." 
Insert, "4" 

16. Page 12, line 18. 
Strike: "SECTION" 
Insert: "Sections" 
Following, "+" 
Insert: "through 4" 
Strlke: "IS" 
Insert., "are" 

1?. Page 12, line 21. 
Strike: "SECTIONh 
Insert: .. sections·· 
Followinq, "4-" 
Insert. "through 4 · 

~d 2(,-'1/ T- Coord. 

~;)-(a 
Sec. of Senate 

'i~~c) 

Page 4 of 4 
February 6, 1991 

sigr.ect,~g roJ ~aieJ 
F Chard Pin~neault, Chairman 

271507SC.Sji 
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HOUSE BILL NO. 26 

INTRODUCED BY CODY 

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO PRIVATE, 

NONAGENCY ADOPTIONS: REeH~R~N6--€SBNSEb~NS--FSR--~HE-B~R~H 

MS~HBR--tN--AN--ABeP~fSN--B~--A--NSNREbA~rYE7--REeBrRfHS---A 

PREPbA€EMEH~--~NYES~rSA~f6N--6R-HSME-S~HB~-6F-A-N6NREcA~~YET 

PRSSPB€~rYB-ABeP~fYE-PAREN~-AHB-HSME7 REQUIRING COUNSELING 

FOR THE BIRTH MOTHER IN AN ADOPTION BY A NONRELATIVE; 

REQuiRING A PREPLACEMENT INVESTIGATION OR HOME STUDY OF A 

NONRELATIVE, PROSPECTIVE ADOPTIVE PARENT AND HOME; DELETING 

THE REQUIREMENT THAT A PARENT RELINQUISH PARENTAL RIGHTS 

PRIOR TO PLACEMENT OF A CHILD IN A NONRELATIVE, PROSPECTIVE 

ADOPTIVE HOME; RBeH~RfNS--EMH€B~fSN--SP--REc~NeBtSHMEN~--SP 

PAREN~Ab--RfSH~S--B~--A--BfR~H--MS~HHR--tN--AN-ABSP~tSN-B¥-A 

NSNRHbA~fYH-fN-~HB-PRESEN€B-SP-A-BfS~Rf€~--€6BR~--~HB6H--ANB 

~HE--PRSSPH€~fYE--ABeP~fVB--PARHN~S7 INCREASING THE MAXIMUM 

PENALTY FOR PAYING OR CHARGING EXCESSIVE ADOPTION PROCESS 

FEES FROM $1,000 TO $10,000; REQUIRING NONRELATIVE ADOPTIVE 

PARENTS AND THEIR REPRESENTATIVES TO FILE A REPORT OF 

AGREEMENTS AND DISBURSEMENTS RELATED TO THE ADOPTION 

PROCESS; AMENDING SECTIONS 40-8-103, 40-8-109, 40-8-135, AND 

40-8-136, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~•n• "•'""'"• couno• 
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Section 1. Section 40-8-109, MCA, is amended to read: 

"40-8-109. Placement for adoption by pere~ts parent 

adop'=:_i_q_n by nonrelative -- requirements before 

relinquishment of parental rights. (l) No~ parent mey--ma~e 

a--~~8e~men~--oi who proposes to place a child for adoption 

with an individual who is not a the child's stepparent or a 

member of the child's extended family ~~~e~s-the-peren~ 

E~%e~ shall file with the district court for the county in 

which the prospective adoptive parent or the parent making 

the placement resides: 

(a) a notice of parental placement; and 

(b) a relinquishment of parental rights to the 

prospective adoptive parentsL executed voluntarily and in 

accordance with 4S-6-~35t~t-t~~0~9h-t•t subsection {8); and 

{c) the report of agreements and disbursements required 

under 40-8-136. 

{2) ~ ~he--notice--o~--pa~entai--p±acement--end---the 

~e±inqHi~~ment--~ha±~-be-f~left-~r~o~-~o-a-~~reftti~-~Yaeemeftt 

o~-the-eh±±d-with-an-indi~idua%-who--±ntend~--to--adop~--tfte 

ek~ift• The notice of parental placement ~"al± must be signed 

by the parent making the placement and must contain the 

following information: 

tatlll the name and address of each birth parent, if 

known, and if .Jnknown, the steps taken tD ascertain the 

whereabouts of the parent or parents; 
REFERENCE BILL 
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adoptive parent; 

each 

HB 0026/03 

prospective 

tet(iii) the name and address or expected date and 

place of birth of the child: and 

tdt~ the name and address of counsel, guardian ad 

litem, or other representative, if any, for each of the 

parties listed in tat--tn~ottgh--tet--oi--~ttb~~et~en---trt 

subsections (2)(a)(i) through (2)(a)(iii). 

(b) The district court shall provide a copy of the 

notice to the parent making the placement. 

{3) Upon receipt 

~---~e~~"~~~shment, 

of a notice of parental place~ent 

the court shall require that 

""d 
the 

department exam~"e-tfte-eh%id-end-condttet-tnterv~ew~-w~th-tke 

b±~th-parents-and-p~e~peeti~e-adopt±•e-parents to conduct an 

investigation a~-reg~ired-by--4G-8-~~r and report to the 

court within 30 days but not earlier than 5-d8y~ 72 hours 

after the birth of the child. The report must state WHB~HER 

E6HN5EbfN6--F6R-~HE-8fR~H-PAREN~S-,S-REE6MMEN8EB-AN8 whether 

the following requirements for placement have been met: 

(a) that the decision to place was voluntarily made by 

the birth parents; 

(b) that the department has no temporary authority to 

investigate or provide protective services to the family 

under 41-3-402; 

(c) that the birth parencs o~, prospective adoptive 
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parents, and their representatives have provided the court 

with the report required by 40-8-136; 

{d) that the prospective adoptive parents have been 

provided a medical and social history of the child and birth 

parents; and AN9 

tet--~"a~-~"e-~egtt±~ements-of-tse~tions-~--and--3t--na~e 

been-me~~-and 

(E) THAT THE REQUIREMENTS OF [SECTIONS 2 AND 3] HAVE 

BEEN MET; AND 

tett£ttEt(F) that the proposed placement is in the 

child's best interest. 

(4} The department may contract with licensed social 

workers and licensed child-placing agencies to conduct the 

investigations and prepare the report to the court ordered 

pursuant to subsection (3). 

(5) 

pa~:ents 

The department may charge the prospective 

a fee, commensurate with costs, 

investigation and report. 

adoptive 

for the 

(6) Within 45 days of filing of the notice of parental 

placement and-ehe-r~~±ftq~±snmen~ and the report required by 

40-8-136, the court shall schedule a hearing to consider the 

proposed adoptive placement. 

(7) (a) At least 5 days' notice of the time and place 

of the hearing must be given tc the birth parents, the 

prospective adoptive parentsT any named guardian ad litem, 
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and the department. 

(b) The hearing ~hall--be is closed to all persons 

except those persons entitled 

representatives or counsel. 

to notice and their 

(B) tat-A parent may not execute a relinquishment of 

parental rights to an individual who is not the child's 

stepparent or a member of the child's extended family until 

the following criteria have been met: 

t±ttAt(I) not less than 72 hours has elapsed since the 

birth of the child, if the person relinquishing parental 

rights is the child's birth mother; 

t±it-tBt(II) the investigation or--home--~~Hdy OR HOME 

STUDY required by t~ection-%~ SHBSBE~i6N-t3t [SECTION 2] has 

been performed; and 

tittt-tet{III) the parent has received AN~ counseling t~ 

aeeordanee--w~tn--t~eetio"--3+ ReeeMMENBBB--E¥--~HE--REP9R~ 

RBeHtRS9--B¥--SHBSEe~~eN--t~t--~N9--6RBERE9--B¥-~HB-e6HR~ IN 

ACCORDANCE WITH [SECTION 3]. 

tet--A-~ei~ngH±shmen~-e~--~arentai--r±ght~--by--a--b~r~h 

mother--ande~--~ttbseetion--tBt--must-be-e~ee~te~-tn-d~~t~±et 

eott~t-±n-the-pre~enee-of-the-d~st~±et-eetlrt--judge--ane--t~e 

pro~peet±~e---~eeptiye---pa~en~s.---A--~el±ng~i~"ment--unde~ 

~ttb~eetion-t8t-hy-any-per~on-othe~-than-a-birth--mo~he~--may 

be--exeeuted--beEo~e--a-n~tary-ptlbi~e.-A-reT±ng~±~hme-.~-~~~t 

eomp±y-w±~h-•e-6-T35t3t-and-t4t• 
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tBt~l If the court finds that all requirements for 

adoptive placement have been met, the court may issue an 

order or schedule a hearing for the purpose of terminating 

parental rights and granting temporary custody to the 

prospective adoptive parents or it may issue a final decree 

if a Eetition for adoocion has been filed under 40-B-121. 

The prospective adoptive parents mast shall file their 

petition to adopt within 30 days of the order. 

t9tl!Ql If the court finds that all requirements for the 

adoptive place~e~~ ~ave rot been met, the court may issue 

any order appropriate to protect the child, INCLUDING 

GRANTING TEMPORARY CUSTODY TO THE PROSPECTIVE ADOPTIVE 

PARENTS OR ISSUING A FINAL DECREE IF A PETITION FOR ADOPTION 

HAS BEEN FILED UNDER 40-8-121. 

(ll) The court shall send a copy of the final 

determination made by the court under this section to the 

central office of the department.'' 

NEW-SE€T~9N~--se~tion-~o--Piaeement---£or---8dopt~en--by 

~a~~nt-------8dept~e~---by---non~e~ati~~--------p~epiaeement 

in~e~ti9dt~on-o~-home-~ttlrly-reqHired-o£-p~o~peetive-8de~t~ve 

pa~ento--t~t--A--p~o~peet±ve--8dopti~e--pa~~nt-w~o-wi~~e~-~e 

Bd~~t-a-eh~ld-tl~de~-~6-8-±99-~hail--in±~±a~~--t~e--nonageney 

eO~pt±on--~~oee~~--by--reqtle~t±ng--Bn--±nve~ti~ation-e~-nome 

~~~dy-by-tn~-~e~ft~~m~ftt-e~-~-±~een~ed-e~±±d-~iae~ng--a9eney~ 

B~r~ng---the~--±n~e~e~gation--or--home--~t~dy--peeee~~7 --tn~ 
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~epa~em~~e-or-ageney-shali-prev~de-the-prospeeei~e--adopt~~e 

ps~ent--~n~ormae~en-regard%ng-ehe-nonegeney-aeoption-proees~ 

ane-a-eopy-o£-tsec~ion-3+-and-tn~s-seetiono 

t~7--~~e-~rospeet±~e-adop~~we-perent-a~d-the-home-oE-the 

prospective-e0ept±ve-parent-m~st-be--5ttld±ed--and--e•a~ttated 

aeeord±ng--to--the--departmen~~s--or--eh±id-piaein9-a9eney~s 

standerds-£or-p%aeement-or-e-eftiid• 

t3t--~he--depar~ment--or---ehiift-plaeing---ageney---that 

~onduets--the--±nvest±~ation--or--home-study-sha±±-prepare-a 

vr±tten-report-eontainin9-the-result~-of--the--in~est±gation 

or--home--studyo--~ke--report-~tts~-b~-a~taehed-e~-a~~-mede-a 

p~rt-of-the-report-req~~re~-hy-+8-8-±89t3t• 

NBW-SB€~f8N•--Section-37--P1aeeme~t--£o~---edopt±on---by 

patent----adept±en-ey-nonreia~±~e----bt~th-met~er-eettn~e%~n9 

reqtt±re07-tit-f~-an-adopt~en-~ttb~eet-to-46-B-i997-e~ttn~e~~"9 

o~--the--b±rth--mother--~s-reqtl±re~o-€etln~e%~n9-m~st-~±~o-be 

orrered-te-the-b±rth-£atherr-±£-~e-±s-~~own-and-ava±~ab%eo 

trt--€ett~~e±±n9-mtt~~-be-done-by-a-s~aff-~er~o~-irom--t~e 

department--or-a-iieense~-eh±±O-piee±n~-a9eney-des±9nated-to 

~rov±de-th±s-type-of-eoansel±n9• 

t3t--€ottn~e%in~-mast-eonsi~t-of~ 

tat--an-exp±anat±on-end-eon~±dera~±on-of-aiternat±~es-to 

aOopt±en-that-are-a~ailable-to-b±rth-parent§-to-a~~±~t--them 

±n-determ±nin~-the-Oe~t-e~arse-of-aet±on; 

tbt--deta±ied---±n~orm~~±on---re9ar~~n9---the--nona9eney 
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adcp~ion-pPeeess,-ineiud±n~-Peviewin~-and-providinq--a--eopy 

e£-t~ee~ion-~t-and-~~is-seet±on~ 

tet--a--thorough--ex~%anae~en--and--eonsideraeian-er-~he 

%egal-and-~er~ena%-impac~-o£-terminae±n~-parental-riqhts-and 

or-adop~±On7-Sftd 

tet--tfte-eomp±etien-of-birth-parent-soeia±--and--mediea% 

history-£e~meo 

t4t--~fte---eettnse~er--sha%i--prepare--a--written--report 

eontaining-a-deser±ptien--e£--tfte--top±es--eovered--and--the 

restt±es--or-the-eottnse±±ng,-ine±ttding-h±s-epinion-ind±eating 

whether-or-ne~-~he-e±rth-perent-ttnde~~teod--ai~--iss~es--and 

was--eapae~e--o£--in£ermed--eonsent.--Th±s--report--must--be 

eomp±eted--and--£±ied--wit~-the-eottrt-no-±ater-than-~he-date 

the-re±inqttishment-e£-parentei-rights-±s-exeettted• 

t~t--~he-eottnselor~s-report-m~st-be-eetaehed-to-and-mede 

a-pa~t-e£-tfte-report-~~~tt±red-by-49-8-i89t3t• 

NEW SECTION. SECTION 2. PLACEMENT FOR ADOPTION BY 

PARENT ADOPTION BY NONRELATIVE PRE PLACEMENT 

INVESTIGATION OR HOME STUDY REQUIRED OF PROSPECTIVE ADOPTIVE 

PARENT. (l) A PROSPECTIVE ADOPTIVE PARENT WHO WISHES TO 

ADOPT A CHILD UNDER 46-8-109 SHALL INITIATE THE NONAGENCY 

ADOPTION PROCESS BY REQUESTING AN INVESTIGATION OR HOME 

STUDY BY THE DEPARTMENT OR A LICENSED CHILD-PLACING AGENCY. 

DURING THE INVESTIGATION OR HOME STUDY P~OCESS, THE 

DEPARTMENT OR AGENCY SHALL PROVIDE THE PROSPECTIVE ADOPTIVE 
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PARENT INFORMATION REGARDING THE NONAGENCY ADOPTION PROCESS 

AND A COPY OF [SECTION 3] AND THIS SECTION. 

(2) THE PROSPECTIVE ADOPTIVE PARENT AND THE HOME OF THE 

PROSPECTIVE ADOPTIVE PARENT MUST BE STUDIED AND EVALUATED 

ACCORDING TO THE DEPARTMENT'S OR CHILD-PLACING AGENCY'S 

STANDARDS FOR PLACEMENT OF A CHILD. 

( 3) THE DEPARTMENT OR CHILD-PLACING AGENCY THAT 

CONDUCTS THE INVESTIGATION OR HOME STUDY SHALL PREPARE A 

WRITTEN REPORT CONTAINING THE RESULTS OF THE INVESTIGATION 

OR HOME STUDY. THE REPORT MUST BE ATTACHED TO AND MADE A 

PART OF THE REPORT REQUIRED BY 40-8-109(3). 

NEW SECTION. SECTION 3. PLACEMENT FOR ADOPTION BY 

PARENT -- ADOPTION BY NONRELATIVE -- BIRTH MOTHER COUNSELING 

REQUIRED. (1) IN AN ADOPTION SUBJECT TO 46-8-109, COUNSELING 

OF THE BIRTH MOTHER IS REQUIRED. COUNSELING MUST ALSO BE 

OFFERED TO THE BIRTH FATHER, IF HE IS KNOWN AND AVAILABLE. 

(2) COUNSELING MUST BE DONE BY A STAFF PERSON FROM THE 

DEPARTMENT OR A LICENSED CHILD-PLACING AGENCY DESIGNATED TO 

PROVIDE THIS TYPE OF COUNSELING, 

(3) COUNSELING MUST CONSIST OF: 

(A) AN EXPLANATION AND CONSIDERATION OF ALTERNATIVES TO 

ADOPTION THAT ARE AVAILABLE TO BIRTH PARENTS TO ASSIST THEM 

IN DETERMINING THE BEST COURSE OF ACTION; 

(B) DETAILED INFORMATION REGARD:NG THE ~ON . .l.<.JE!-JC"l 

ADOPTION PROCESS, INCLUDING REVIEWING AND PROVIDING A COPY 
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OF (SECTION 2] AND THIS SECTION; 

~ A THOROUGH EXPLANATION AND CONSIDERATION OF THE 

LEGAL AND PERSONAL I~PACT OF TERMINATING PARENTAL RIGHTS AND 

OF ADOPTION; AND 

(D) THE COMPLETION OF BIRTH PARENT SOCIAL AND MEDICAL 

HISTORY FORMS. 

(4) THE COUNSELOR SHALL PREPARE A WRITTEN REPORT 

CONTAINING A DESCRIPTION OF THE TOPICS COVERED AND THE 

RESULTS OF THE COUNSELING, INCLUDING HIS OPINION INDICATING 

~~E.HER OR NOT THE BIRTH p_~ENT UNDERSTOOD ALL ISSUES AND 

WAS CAPABLE OF INFORMED CONSENT. THIS REPORT MUST BE 

COMPLETED AND FILED WITH THE COURT NO LATER THAN THE DATE 

THE RELINQUISHMENT OF PARENTAL RIGHTS IS EXECUTED. 

l2l_ THE COUNSELOR'S REPORT MUST BE ATTACHED TO AND MADE 

A PART OF THE REPORT REQUIRED BY 40-8-109(3). 

NEW SECTION. Section 4. Placement for adoption by 

parent -- adoption by relative -- requirements. A parent may 

relinquish parental rights for the purposes of adoption of a 

child to the child's stepparent or a member of the child's 

extended family. The relinquishment must be executed 

voluntarily and in accordance with 40-6-135(2) through (4). 

The relinquishment may be executed at any time, except that 

a birth mother may not execute a relinquishment before the 

cl1ild is 72 l10lirs olj. 

Section 5. Section -10-B-135, MCA, is amended to read: 
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-40-8-135. Adepeien Placement for adoption by parent --

adoption by nonrelative fees violation -- penalty. 

(1) Reasonable adoption fees may be eharged-by--the--chi%0~~ 

birth--perentr--bir~h--pa~eftt~,--er--~~8rdian paid by the 

adoptive parent for the actual cost of services documented 

in the report required by 40-8-136 and approved by the 

court. The cost of services must relate to: 

(a) a petition for adoption; 

(b) placement of a child; 

{C) medical care or services; 

(d) prenatal care; 

(e) foster care: or 

(f} investigation or-heme-3ettdy; 

(a) counseling; or 

t£t~ other reasonable costs. 

(2) A person who knowingly offers, gives, agrees to 

give, solicits, accepts, or agrees to accept frcm another 

person anything of value greater than that allowed under 

subsection (1) commits the offense of paying or charging 

excessive adoption process fees. 

{3) A person convicted of the 

charging excessive adoption process fees 

amount not to exceed $~7999 $10,000.'' 

offense of paying or 

may be fined an 

Section 6. Section 40-8-136, MCA, is amended tc read: 

"40-8-136. Repo~e Placement for adoption by parent 
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adoption by nonrelative -- report of agreements and 

disbursements. (1) Prior to a hearing under 40-8-109, the 

birth parents er, prospective adoptive parents, and their 

representatives shall file with the court a report of 

agreements and disbursements, and they shall serve a copy of 

the report on the central office of the department. 

(2) The report must contain: 

(a) all oral and written agreements between the parties 

that relate to the future conduct of a party with respect to 

the child. If an oral agreement is reported, the substance 

of the agreement must be contained in the report and a copy 

of the report must be served on each party to the oral 

agreement. Copies of all written agreements must be attached 

to the report. 

(b) a full accounting of all disbursements of anything 

of value made or agreed to be made by or on behalf of the 

identified adoptive parents in connection with proceedings 

under this chapter. This accounting must include any 

expenses related to: 

(i) the birth of the child; 

(ii) placement of the child with the identified adoptive 

parents, including an investigation or-hom~-~~~dy OR HOME 

~; 

(lii) counseling or medical or hospital care received by 

the birth parent or child prior to or after the child's 
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birth; and 

{iv) services relating to th@ petition for adoption or 

the placement of the child that were received by or on 

behalf of a birth parent or any other person. 

(c) a statement by each person furnishing information 

contained in the report, attesting to the correctness and 

truthfulness of the information furnished by that person.•• 

Section 7. Section 40-8-103, MCA, is amended to read: 

"40-8-103~ Definitions. As used in this chapter, unless 

the context otherwise requires the following definitions 

apply: 

{1) "Adoption" means the act of creating the legal 

relationship between parent and child when it does not exist 

genetically. 

(2) "Adoptive parent" rr.eans an adult who has become the 

mother or father of a child through the legal process of 

adoption. 

( 3) ''Agency" means a public or voluntary agency 

licensed by any jurisdiction within the United States and 

expressly empowered to place children as a preliminary to a 

possible adoption. 

(4) 11 Birth parent 11 means the mother or father of 

genetic origin of a child but does not include a putative 

father of a child. 

(5) ''Child'' means any person under 18 years of age. 
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(6) "Court" means a Montana district court or a tribal 

C·:Jurt of any Montana Indian reservation. 

( 7) "Department" means the department of family 

services, as established and provided for in 2-15-2401. 

(8) "Extended family member" means an adult who is the 

child's grandparent, aunt or uncle, or brother or sister, 

nieee-or-nephew7-er-r±r~~-eott~~n. 

t9t--uHome-~t~dyu-mean~-tne--preee~~--e~--e~~±~t±ng--~he 

pre~peet±~e--~eopti~@--p~~e~~--o~--£am~iy--to-as~e~s-±ts-own 

read~ness-to-adopt-a~O-a-determ~"a~~o~-by-~ne-~epartMe"t--or 

a--Tieeftaed--en±±d-prae~ftg--ageftey--of-the-eompi±anee-e£-tne 

pareftt--er--£am±Ty--afte--±t~---~e~i~eftee---wi~h---epplieable 

!l'tll:f'ldard~~ 

{9) "HOME STUDY" MEANS THE PROCESS OF ASSISTING THE 

PROSPECTIVE ADOPTIVE PARENT OR FAMILY TO ASSESS ITS OWN 

READINESS TO ADOPT AND A DETERMINATION BY THE DEPARTMENT OR 

A LICENSED CHILD-PLACING AGENCY OF THE COMPLIANCE OF THE 

PARENT OR FAMILY AND ITS RESIDENCE WITH APPLICABLE 

STANDARDS. 

t9ttT9t±9t(l0) ''Parent'' means the birth or adoptive 

mother or the birth, adoptive, or legal father whose 

parental rights have not been terminated. 

flOttlttt19tl11) "Pl•cement for adoption'' means the 

~r~1tsfer of physical custody of a child with respect to whom 

all parental rights have been terminated and who is 
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1 otherwise legally free for adoption to a person who intends 

2 to adopt the child. 

3 t~ltfl-~ttiiJ( 12) "Relinquishment •• means the informed and 

4 voluntary release in writing of all parental rights with 

5 respect to a child by a parent to an agency o~ individual 

6 pursuant to 40-6-135L e~ 40-8-109, or (section ! ~ !lL 

7 whichever is applicable." 

8 NEW SECTION. Section 8. Codification instruction. 

9 [Seetions 5Se~t9N SECTIONS 2 thr0~9h-4 THROUGH 4] are %5 ARE 

10 intended to be codified as an integral part of Title 40, 

11 chapter 8, part 1, and the provisions of Title 40, chapter 

12 8, part 1, apply to {~ee~%ons SE€~16H SECTIONS 2 tnrottgft--4 

13 THROUGH 4]. 

14 NEW SECTION. Section 9. Severability. If a part of 

15 [this act) is invalid, all valid parts that are severable 

16 from the invalid part remain in effect. If a part of [this 

17 act] is invalid in one or more of its applications, the part 

18 remains in effect in all valid applications that are 

19 severable from the invalid applications. 

20 NEW SECTION. Section 10. Effective date. [This act] is 

21 effective July 1, 1991. 

-End-
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Conference Committee 
on House Bill 26 

Report No. 1, April 19, 1991 

Mr. Speaker and Mr. President: 

<;. ,......,. 

\\'·'\\'\~ 
A\ I f'" 

Page 1 of 2 

We, your Conference Committee on House Bill 26 met and considered 
Senate committee on Judiciary amendments, dated February 6, 1991, 
and recommend that House Bill 26 (reference copy -- salmon) be 
amended as follows: 

1. Title, line B. 
Strike: "REQUIRING" 
Insert: •AUTHORIZING• 

2. Page 3, line 18. 
Following: •itrNQ• 
Insert: "whether counseling for the birth parents is required 

and" 

3. Page 8, line 21. 
Strike: "46-B-109• 
Insert: "40-8-109" 

4. Page 9, line 14. 
Strike: •46-8-109,• 
Insert: "40-8-109, the department shall determine whether" 

5 . Page 9, line 1 S . 
Strike: •MOTHER" 
Insert: "parents• 

6. Page 9, lines 15 and 16. 
Following: "." on line 15 
Strike: remaTnder of line 15 through "AVAILABLE." on line 16 

7. Page 9, line 17. 
Following: "(2)" 
Strike: •co~ING" 
Insert: •rf required, counseling" 

8. Page 9, line 21. 
Strike: "ALTERNATIVES TO" 

9. Page 9, line 22. 
Following: "ADOPTION" 
Insert •procedures• 
Follow ng: "PARENTS" 
Insert "along w1th the alternative of nonrelinquishment" 

ADOPT 

REJECT 841057CC.HSF 

10. Page 10, line 1. 
Following: ";" 
Insert: •and11 

11. Page 10, line 4. 
Following: "ADOPTION" 
Strike: "; AND" 
Insert: "~ 

12. Page 10, lines 5 and 6. 
Strike: subsection (DI in its entirety 

13. Page 11, line 13. 
Following: ·~· 
Insert: •or nome-study" 

And this Conference Committee report be adopted. 

For the House: For the Senate; 

April 19, 1991 
Page 2 of 2 

c~Jf!.. ILt 

118 z.t 
841057CC.HSF 
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HOUSE BILL NO. 26 

INTRODUCED BY CODY 

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO PRIVATE, 

NONAGENCY ADOPTIONS; RBeBtRfN8--E9BNSBbfN8--P9R--~HE-BfR~H 

MB~HER--fN--AN--ABeP~fBN--B¥--A--NBNREbA~!VE~--RBeBIRfNS---A 

PRBPbA9BMEN~--fNVES~f6A~f9N--6R-HBMB-S~BB¥-6P-A-N6NREbA~!VB7 

PRBSPBB~!VE-ABeP~fVE-PAREN~-ANB-HBMEt ReeetRfNS AUTHORIZING 

COUNSELING FOR THE BIRTH MOTHER IN AN ADOPTION BY A 

NONRELATIVE; REQUIRING A PREPLACEMENT INVESTIGATION OR HOME 

STUDY OF A NONRELATIVE, PROSPECTIVE ADOPTIVE PARENT AND 

HOME; DELETING THE REQUIREMENT THAT A PARENT RELINQUISH 

PARENTAL RIGHTS PRIOR TO PLACEMENT OF A CHILD IN A 

NONRELATIVE, PROSPECTIVE ADOPTIVE HOME; REeBIRINS-EMEBB~IBN 

BP-REbtNeetSHMEN~-BP-PAREN~Ab-R!SH~S-B¥-A-BfR~H-MB~HER-fN-AN 

ABBP~iSN-BY-A-NBNREbA~fVE-fN--~HE--PRBSBNBE--SP--A--BIS~Rie~ 

BBBR~-aB88E-ANB-~HE-PRBSPE9~!VE-ABBP~iVB-PAREN~57 INCREASING 

THE MAXIMUM PENALTY FOR PAYING OR CHARGING EXCESSIVE 

ADOPTION PROCESS FEES FROM $1,000 TO $10,000; REQUIRING 

NONRELATIVE ADOPTIVE PARENTS AND THEIR REPRESENTATIVES TO 

FILE A REPORT OF AGREEMENTS AND DISBURSEMENTS RELATED TO THE 

ADOPTION PROCESS; AMENDING SECTIONS 40-8-103, 40-8-109, 

40-B-135, AND 40-8-136, MCA; AND PROVIDING AN EFFECTIVE 

DATE." 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-8-109, MCA, is amended to read: 

•40-8-109. Placement for adoption by pa~~ft~s parent --

adoption by nonrelative ~uirements before 

relinquishment of parental rights. (1) He~ parent mey-ma~~ 

a-piaeement-o£ who proposes to place a child for adoption 

with an individual who is not a the child's stepparent or a 

member of the child's extended family ~~~~~e--~h@--per~~~ 

files shall file with the district court for the county in 

which the prospective adoptive parent or the parent making 

the placement resides: 

(a) a notice of parental placement; e"d 

[b) a relinquishment of parental rights to the 

prospective adoptive parents~ executed voluntarily and in 

accordance with 49-6-i35t~t-~nro~~n-t4t subsection [8); and 

(c) the report of agreements and disbursements required 

under 40-8-136. 

{2) ~ ~h~---~et±e~--e~--~sre~~e%--p%eeement--aftd--~he 

r@i~nq~i~hm~~t-~hal%-b~-f~ied-~rior-to-a-paren~~s--~%~eemen~ 

of--the--ehiid--with--an-indi~~d~a%-who-±n~~nds-to-sdop~-~he 

ehildo The notice of parental placement ~hall must be signed 

by the parent making the placement and must contain the 

following information: 

t6tLll the name and address of each birth parent~ if 

known, and if unknown, the steps taken to ascertain the 

-2- HB 26 
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whereabouts of the parent or parents; 

tbt.U.U the 

adoptive parent: 

name and address 

HB 0026/04 

of each prospective 

tet(iii) the name and address or expected date and 

place of birth of the child: and 

tftt{iv) the name and address of counsel# guardian ad 

litem, or other representative, if any, for each of the 

parties listed in tet--~ft~oHgh--tet--e£--~Hftaeet~oft--t%t 

subsections (2)(a)(i) through (2)(a)(iii). 

(b) The district court shall provide a copy of the 

notice to the parent making the placement. 

(3) Upon receipt of a notice of parental placement and 

a--reY~ftq~ishmene, the court shall require ehat the 

department exam±fte-the-eh±~d-aftd-eoftd~et-±nterv±ews-w±th-the 

&±rth-pareftts-eftd-~re~peet±ve-adopt±ve-~arent~ to conduct an 

investigation ee--req~i~ed--~y--49-8-t%% and report to the 

court within 30 days but not earlier than 5--day~ 72 hours 

after the birth of the child. The report must state WHETHER 

E9BNSBhlN6-P9R-~HE-BlR~H-PAREN~S-lS-REE9MMBNBEB-ANB WHETHER 

COUNSELING FOR THE BIRTH PARENTS IS REQUIRED AND whether the 

following requirements for placement have been met: 

(a) that the decision to place was voluntarily made by 

the birth parents; 

(b) that the department has no temporary authority to 

investigate or provide protective services to the family 
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under 41-3-402: 

(c) that the birth parents o~, prospective adoptive 

parents, and their representatives have provided the court 

with the report required by 40-8-136; 

(d) that the prospective adoptive parents have been 

provided a medical and social history of the child and birth 

parents; ~"d AN9 

tet--~hae--~he--~equ±~emenes--e~-tsee~ie"s-~-a"d-3i-~a•e 

bee"-me~~-end 

(E) THAT THE REQUIREMENTS OF [SECTIONS 2 AND 3] HAVE 

BEEN MET: AND 

t"ttrttet (F) that the proposed placement is in the 

child•s best interest. 

(4) The department may contract with licensed social 

workers and licensed child-placing agencies to conduct the 

investigations and prepare the report to the court ordered 

pursuant to subsection (3). 

(5) The department may charge the prospective adoptive 

parents a fee, commensurate with costs, for the 

investigation and report. 

(6) Within 45 days of filing of the notice of parental 

placement aftd-~~e-re~tftq~~shmeft~ and the report required by 

40-8-136, the court shall schedule a hearing to consider the 

proposed adoptive placement. 

( 7) (a} At least 5 days' notice of the time and place 

-4- HB 26 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0026/04 

of the hearing must be given to the birth parents, thE! 

prospective adoptive parents, any named guardian ad litem, 

and the department. 

(b) The hearing ~ho~i--be is closed to all persons 

except those persons entitled to notice and their 

representatives or counsel. 

(8) tat-A parent may not execute a relinquishment of 

parental rights to an individual who is not the child's 

stepparent or a member of the child's extended family until 

the following criteria have been met: 

tittAt(I) not less than 72 hours has elapsed since the 

birth of the child, if the person relinquishing parental 

rights is the child's birth mother; 

t±±t-tBt(II) the investigation or--nome--~t~er OR HOME 

STUDY required by t~eet±on-zt S6BSB€~T8N-t3± [SECTION 2] has 

been performed; and 

t±±it-tet{III) the parent has received~ counseling in 

aeee•denee--w±tn--f~eet±e"--3t RB€8MMENBBB--B~--~HE--REP8R~ 

REe6TREB-B¥-S6BSE€~iBN-t3t--ANB--BRBEREB--B¥--~HE--€86R~ IN 

ACCORDANCE WITH [SECTION 3]. 

tbt--A--~eiinq~i~hm~ne--of--psFent~i--riqhts--by-a-birth 

methe~-~nder-sabsec~ien-tSt-ma~t--be--e~ee~ted--in--distFiet 

eoar~--in--the--pre~enee-of-the-e±strict-eo~rt-jad9e-and-the 

~rospect±~e--edopti~e--parents~---A---retingtl±~hment-~-~nder 

sabseet±on--tBt--by-any-per~on-othe~-~hon-a-birth-mother-~ 
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be-exeeated-be£ore-a-notary-pabi±e.--A--reiinqaishment--mast 

eomply-w±tn-+9-6-l35t3t-and-t4t~ 

tBt~ If the court finds that all requirements for 

adoptive placement have been met 1 the court may issue an 

order or schedule a hearing for the purpose of terminating 

parental rights and granting temporary custody to the 

prospective adoptive parents or it may issue a final decree 

if a petition for adoption has been filed under 40-8-121. 

The prospective adoptive parents must shall file their 

petition to adopt within 30 days of the order. 

t9ti!Ql If the court finds that all requirements for the 

adoptive placement have not been met, the court may issue 

any order appropriate to protect the child, INCLUDING 

GRANTING TEMPORARY CUSTODY TO THE PROSPECTIVE ADOPTIVE 

PARENTS OR ISSUING A FINAL DECREE IF A PETITION FOR ADOPTION 

HAS BEEN FILED UNDER 40-8-121. 

(11) The court shall send a copy of the final 

determination made by the court under this section to the 

central office of the department." 

HEW-SE€TI9No--S~et±oft-iT--P~oeeme"~--£o~---edopt±o~---by 

pe~eftt--------edopt±oft---by---ftOft~e~etiv~-------preplae~meftt 

inve~t±~a~ioft-o~-home-~ttldy-reqtl±red-o£-prospeee±•e-odoptive 

par~nt~-tlt-A-pre~peeti~e--adoptive--parent--w"e--w±~be~--te 

adept--a--eMiid--"n~e~-~6-8-te9-~ha~~-in+t~ate-tk@-nene~eney 

~doption-~~o~e~~-by--re~~e~ttng--an--tnve~ergaeion--or--keme 
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st~dy--by-the-department-or-e-lteen~~d-eft~id-plae~nq-aqeney~ 

B~r±ft9--the--±n•estigetion--or--no~e--st~ay---~reeees,---th~ 

department--o~-a9eney-shail-provide-ehe-prospee~ive-adopttve 

~arent-±n£ormetien-re9ard±n~-the-nonageney-8dopt±on--proee~s 

ane-a-eopy-o£-t~ee~±on-~t-and-th±s-seetion~ 

t~t--~he-~roepeetive-adopt±ve-parent-and-the-home-o£-the 

prospeet±ve--adoptive--parent--mtt~t-be-stttd±ed-and-eva%ttated 

aeeordin9-to--the--department~e--or--ehi~d-p~ae±n~--a~eney~s 

standards-£or-p%acement-o£-a-eh±ido 

t3t--~he---department---or---ehiid-piaein9--a9eney--that 

eondttets-the-investi9ation-or-hom~--~ttldy--~haii--~~~pa~@--a 

w~±tten--report--eontainin9-the-re~ttit~-of-the-i~~~~ti~ation 

er-heme-~ttldyo-~he-repert-m~st-be-ettaehed---to--end--made--a 

~a~t-ef-the-re~ort-~eqa±~ed-by-46-8-t69t3t7 

NBW-SB€~T9No--Seetie~-3o--Pr~eeme~t---Eor---edoption--by 

~erent----edoptie~-by-nonreieti~e----b±rth-mother-eoan~er±n9 

req~ired.-t~t-tn-an-adoption-~~bjeet-to-+6-9-~99,-eotln~ei±n9 

o£-the-b~rth-mother-i~-reqtliredo--€otln~eiing--mtl~t--ai~o--be 

ofEered-to-the-birth-father,-if-he-i~-~nown-~nrl-a¥aiiabieo 

tit--€otln~elinq--mtl~t-be-done-by-a-~ta££-per~on-from-the 

dep~rtment-or-a-lieen~ed-eh~id-plae~nq-aqeney-de~iqnaterl--to 

provide-this-type-of-co~nseiinqo 

t3t--€ottnse%in9-mttst-eons±~e-of~ 

tat--an-e~~i~nation-and-eon~iderat±on-ot-aiternati~e~-to 

adopt±on--that-are-eva~%abie-to-birth-parene~-to-e~~i~t-them 
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tn-~e~e~m~ntn~-~he-ee~~-ee~rse-or-aet~en; 

tbt--deta~led--~nformatten---reqardtnq---the---nonageney 

ade~t±on--~reee~~~--tnel~dinq-r~v±ewin9-and-p~ov±d±n9-a-eepy 

o£-t~ection-~t-and-th±~-~eet±on; 

tet--a-tho~Ott9h-e~p%anat±on--and--eon~±d~ration--or--th~ 

%eqa±-and-pe~sona±-±mpaet-of-~erm±nat±ng-pa~ental-ri9hts-and 

o£-adept±on;-and 

tdt--the--eo~plet±en--e£-b±~th-parent-~oe±al-and-med±ea% 

h±~te~y-ferm~. 

t4t--~he--eottnse±or--~hal±--p~epa~e--a--w~±t~en---~epo~t 

eonta±n±n9--a--de~er±pt±on--of--the--top±e~--eove~erl-and-the 

re~ttlts-o£-the-eottn~el±nq,-±nei~rl±n9-h±~-op±n±on--tnd±eat±ng 

whethe~--or--not--the-btrth-pa~en~-ttnde~~tood-ail-±s~tte~-and 

wa~--eapab±e--of--±n£ormed--eon~entT--~h±~--repo~t--mtt~t--be 

eompieeed-and-E±±ed-w±th-the-eo~rt-no-later--than--the--date 

the-~ei±nqtti~hment-o£-parental-~±ght~-t~-exeettted. 

t5t--~he-eott~~ele~~~-report-mttet-be-att8ehed-to-~nrl-mede 

a-~art-of-the-re~o~t-~eqttired-by-49-9-tB9t3t7 

NEW SECTION. SECTION 2. PLACEMENT FOR ADOPTION BY 

PARENT ADOPTION BY NONRELATIVE PREPLACEMENT 

INVESTIGATION OR HOME STUDY REQUIRED OF PROSPECTIVE ADOPTIVE 

PARENT. (1) A PROSPECTIVE ADOPTIVE PARENT WHO WISHES TO 

ADOPT A CHILD UNDER 46-9-t99 40-8-109 SHALL INITIATE THE 

NONAGENCY ADOPTION PROCESS BY REQUESTING AN INVESTIGATION OR 

HOME STUDY BY THE DEPARTMENT OR A LICENSED CHILD-PLACING 
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AGENCY. DURING THE INVESTIGATION OR HOME STUDY PROCESS, THE 

DEPARTMENT OR AGENCY SHALL PROVIDE THE PROSPECTIVE ADOPTIVE 

PARENT INFORMATION REGARDING THE NONAGENCY ADOPTION PROCESS 

AND A COPY OF [SECTION 3) AND THIS SECTION. 

(2) THE PROSPECTIVE ADOPTIVE PARENT AND THE HOME OF THE 

PROSPECTIVE ADOPTIVE PARENT MUST BE STUDIED AND EVALUATED 

ACCORDING TO THE DEPARTMENT'S OR CHILD-PLACING AGENCY'S 

STANDARDS FOR PLACEMENT OF A CHILD. 

(3) THE DEPARTMENT OR CHILD-PLACING AGENCY THAT 

CONDUCTS THE INVESTIGATION OR HOME STUDY SHALL PREPARE A 

WRITTEN REPORT CONTAINING THE RESULTS OF THE INVESTIGATION 

OR HOME STUDY. THE REPORT MUST BE ATTACHED TO AND MADE A 

PART OF THE REPORT REQUIRED BY 40-8-109(3). 

NEW SECTION. SECTION 3. PLACEMENT FOR ADOPTION BY 

PARENT -- ADOPTION BY NONRELATIVE -- BIRTH MOTHER COUNSELING 

REQUIRED. (1) IN AN ADOPTION SUBJECT TO 46-8-199, 40-8-109, 

THE DEPARTMENT SHALL DETERMINE WHETHER COUNSELING OF THE 

~ M&¥HBR PARENTS IS REQUIRED. E9HNSEhrN6--MHS~--AbS9--BE 

9PPEREB-~9-~HE-BrR~H-PA~HER,-rP-HE-iS-KN9WN-ANB-AVArbABhE~ 

(2) €9HNSEbrN6 IF REQUIRED, COUNSELING MUST BE DONE BY 

A STAFF PERSON FROM THE DEPARTMENT OR A LICENSED 

CHILD-PLACING AGENCY DESIGNATED TO PROVIDE THIS TYPE OF 

COUNSELING. 

(3) COUNSELING MUST CONSIST OF: 

(A) AN EXPLANATION AND CONSIDERATION OF Ab~ERNA~fVES-~9 
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ADOPTION PROCEDURES THAT ARE AVAILABLE TO BIRTH PARENTS 

ALONG WITH THE ALTERNATIVE OF NONRELINQUISHMENT TO ASSIST 

THEM IN DETERMINING THE BEST COURSE OF ACTION; 

(B) DETAILED INFORMATION REGARDING THE NONAGENCY 

ADOPTION PROCESS, INCLUDING REVIEWING AND PROVIDING A COPY 

OF [SECTION 2) AND THIS SECTION; AND 

(C) A THOROUGH EXPLANATION AND CONSIDERATION OF THE 

LEGAL AND PERSONAL IMPACT OF TERMINATING PARENTAL RIGHTS AND 

OF ADOPTION7-AHB. 

tBt--~HE--€9MPbE~!9N--9P-BrR~H-PAREN~-S9efAb-AN9-MEBf€Ab 

HIS~9R¥-P9RMS~ 

(4) THE COUNSELOR SHALL PREPARE A WRITTEN REPORT 

CONTAINING A DESCRIPTION OF THE TOPICS COVERED AND THE 

RESULTS OF THE COUNSELING, INCLUDING HIS OPINION INDICATING 

WHETHER OR NOT THE BIRTH PARENT UNDERSTOOD ALL ISSUES AND 

WAS CAPABLE OF INFORMED CONSENT. THIS REPORT MUST BE 

COMPLETED AND FILED WITH THE COURT NO LATER THAN THE DATE 

THE RELINQUISHMENT OF PARENTAL RIGHTS IS EXECUTED. 

(5) THE COUNSELOR'S REPORT MUST BE ATTACHED TO AND MADE 

A PART OF THE REPORT REQUIRED BY 40-8-109(3). 

NEW SECTION. Section 4. Placement fo• adoption by 

parent -- adoption by relative -- requirements. A parent may 

relinquish parental rights for the purposes of adoption of a 

child to the child's stepparent or a member ~f the child's 

extended family. The relinquishment must be executed 
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voluntarily and in accordance with 40-6-135(2) through (4). 

The relinquishment may be executed at any time, except that 

a birth mother may not execute a relinquishment before the 

child is 72 hours old. 

Section 5. Section 40-B-135, MCA, is amended to read: 

"40-8-135. Adopt±on Placement for adoption by parent 

adopt~on by nonrelative fees violation -- penalty. 

{1) Reasonable adoption fees may be eharged-by--tne--eh±id~~ 

birth--par~nt,--birth--pareftt~,--er--gttar~±~" paid by the 

adoptive parent for the actual cost of services documented 

in the report required by 40-8-136 and approved by the 

court. The cost of services must relate to: 

(a) a petition for adoption; 

(b) placement of a child; 

(c) m~dical care or services; 

(d) prenatal care; 

(e) foster care; or 

(f} investigation or-"om~-~ttldy OR HOME STUDY; 

(g) counseling; or 

tft~ other reasonable costs. 

(2) A person who knowingly offers, gives, agrees to 

give, solicits, accepts, or agrees to accept from another 

person anything of value greater than that allowed under 

subsection (l) commits the offense of ~YlE~ charging 

excessive adoption process fees. 
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(3) A person convicted of the offense of paying or 

charging excessive adoption process fees may be fined an 

amount not to exceed $1,999 $10,000. •• 

Section 6. Section 40-8-136, M.CA, is amended to read: 

"40-8-136. R~por~ Placement for adoption by parent -­

adoption by nonrelative report of agreements and 

disbursements. (1) Prior to a hearing under 40-8-109, the 

birth parents or, prospective adoptive parents, and their 

representatives shall file with the court a report of 

agreements and disbursements, and they shall serve a copy of 

the report on the central office of the department. 

(2} The report must contain: 

(a} all oral and written agreements between the parties 

that relate to the future conduct of a party with respect to 

the child. If an oral agreement is reported, the substance 

of the agreement must be contained in the report and a copy 

of the report must be served on each party to the oral 

agreement. Copies of all written agrPements must be attached 

to the report. 

tb) a full accounting of all disbursements of anything 

of value made or agreed to be made by or on behalf of the 

identified adoptive parents in connection with proceedings 

under this chapter. This accounting must include 

exppnses related to: 

I i l the birth of the child; 
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(ii) placement of the child with the identified adoptive 

parents, 

STUDY; 

including an investigation o~-home-3t~dy OR HOME 

(iii) counseling or medical or hospital care received by 

the birth parent or child prior to or after the child's 

birth; and 

(iv) services relating to the petition for adoption or 

the placement of the child that were received by or on 

behalf of a birth parent or any other person. 

{c) a statement by each person furnishing information 

contained in the report, attesting to the correctness and 

truthfulness of the information furnished by that person." 

Section 7. Section 40-8-103, MCA, is amended to read: 

"40-8-103. Definitions. As used in this chapter, unless 

the context otherwise requires the following definitions 

apply: 

(1) "Adoption" means the act of creating the legal 

relatio~ship between parent and child when it does not exist 

genetically. 

(2) 11 Adoptive parent" means an adult who has become the 

mother or father of a child through the legal process of 

adoption. 

1 3) "Agency" means a public or voluntary agency 

licensed by any jurisdiction within the United States and 

expressly empowered to place children as a preliminary to a 
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possible adoption. 

I 4 l 11 Birth parent'' means the mother or father of 

genetic origin of a child but does not include a putative 

father of a child. 

(5) ''Child" means any person under 18 years of age. 

(6) "Court" means a Montana disti"ict court or a tribal 

court of any Montana Indian reservation. 

(7) "Department" means the depai"tment of family 

services, as established and provided for in 2-15-2401. 

{8) "Extended family member" means an adult who is the 

child's grandparent, aunt or uncle, or brother or sister, 

~~~e@-or-ft@~hew7-or-~~r~t-eott~±n. 

t9t--~Hom@-~~tt~yu-m~a"s-ehe--pree@s~--e£--ass~~t~ng--th@ 

pro~~@eeive--sdoptive--parent--or--£am±ly--to-a~se~s-±t~-ow~ 

readiness-eo-adopt-and-a-eeterm±~aeion-~y-eh~-departme"t--er 

a--lieensed--ch~ld-plae~ng--aqeney--o£-the-eompl~anee-o£-the 

pa~ene--or--£am±ly--and--±es---residenee---w±tn---applieable 

standards-;-

(9) "HOME STUDY" MEANS THE PROCESS OF ASSISTING THE 

PROSPECTIVE ADOPTIVE PARENT OR FAMILY TO ASSESS ITS OWN 

READINESS TO ADOPT AND A DETERMINATION BY THE DEPARTMENT OR 

A LICENSED CHILD-PLACING AGENCY OF THE COMPLIANCE OF THE 

PARENT OR FAMILY AND ITS RESIDENCE WITH APPLICABLE 

STANDARDS. 

f9ttl8tt~t(l0) ''Parent'' means the birth or adoptive 
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mother or the birth, adoptive, or legal father whose 

parental rights have not been terminated. 

t%8tt±±tt±&t(ll) "Placement for adoption" means the 

transfer of physical custody of a child with respect to whom 

all parental rights have been terminated and who is 

6 otherwise legally free for adoption to a person who intends 

7 to adopt the child. 

8 ti:i:tt±itt%%7(12) "Relinquishment" means the informed and 

9 voluntary release in writing of all parental rights with 

10 respect to a child by a parent to an agency or individual 

11 pursuant to 40-6-135L or 40-8-109, or {section ! ~ ~ 

12 whichever is applicable." 

13 NEW SECTION. Section 8. Codification instruction. 

14 [See~to~s SEe~ISN SECTIONS 2 t"ro~9h-· THROUGH 4] sre TS ARE 

15 intended to be codified as an integral part of Title 40, 

16 chapter B, part 1, and the provisions of Title 40, chapter 

17 8, part l, apply to [seetions SS€~%9N SECTIONS 2 ~~r0~9h--4 

18 THROUGH 4]. 

19 NEW SECTION. Section 9. Severability. If a part of 

20 [this act] is invalid, all valid parts that are severable 

21 from the invalid part remain in effect. If a part of [this 

22 act} ~s invalid in one or more of its applications, the part 

23 rema1ns 1n effect in all valid applications that are 

2~ severable Er0m the invalid applications. 

25 NEW SECTION. Section 10. Effective date. [This act j is 
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1 effective July 1, 1991. 

-End-
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